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OHAPTEE  LXXI. 

EFFECT  OF  GENERAL  STATUTES  UPON  THE  EXTENT  OF  A 
MASTER'S  LIABILITY. 

1640.  When  employees  are  within  the  purview  of  such  statutes. 

1641.  Effect  of  such  statutes  considered  with  relation  to  the  doctrine  of  common 

employment. 

As  to  statutes  shifting  the  burden  of  proof,  see  chapter  lxvii., 
subd.  B,  cmte. 

1640.  [637]  When  employees  are  within  the  purview  of  such 
statutes. — In  cases  which  turn  upon  the  right  of  a  servant  to  take 
advantage  of  a  general  statute  vrhich  affects  the  obligations  of  that 
class  of  individuals  or  corporations  to  which  his  employer  belongs,  the 
first  question  to  be  determined  is  whether,  having  regard  to  the  lan- 
guage in  which  the  statute  is  couched,  and  the  particular  mischief 
which  it  is  designed  to  remedy,  or  the  peculiar  advantage  which  it  is 
designed  to  confer,  the  intention  of  the  legislature  was  that  servants 
as  well  as  strangers  should  fall  within  its  purview.  A  numbpr  of  de- 
cisions showing  the  conclusion  of  the  courts  as  to  various  enactments 
of  this  description  are  tabulated  below.' 

1(a)  Statutes  prescribing  certain  pre-  ble  means  employed  to  stop  the  train 
cautions  in  regard  to  the  operation  of  and  prevent  an  accident;"  and  that 
railways. — The  statutes  which  declare  "every  railroad  company  that  fails  to 
railway  companies  to  be  liable  for  the  observe  these  precautions  or  cause  them 
damage  done  by  the  running  of  trains,  to  be  observed  by  its  agents  and  serv- 
er prescribe  the  observance  of  certain  ants  shall  be  responsible  for  all  damages 
precautions  in  regard  to  the  operation  to  persons  or  property  occasioned  by  or 
of  trains,  are  not  deemed  to  be  appli-  resulting  from  any  accident  or  collision 
cable  to  railways  which  are  under  con-  that  may  occur," — it  has  been  held  that 
struction.  Thus,  under  §§  1166,  1167  of  the  servant  of  a  contractor,  who,  while 
the  Tennessee  Code,  by  which  it  is  pro-  riding  on  the  pilot  of  an  engine,  is  in- 
vided  that  "when  any  person,  animal,  jured  by  its  collision  with  a  stationary 
or  other  obstruction  appears  upon  the  car  while  the  road  is  still  under  con- 
road  the  alarm  whistle  shall  be  sounded,  struction,  cannot  recover.  Griggs  v. 
the  brakes  put  down,  and  every  possi-  Houston  (1881)  104  U.  S.  553,  26  L.  ed. 
M.  &  S.  Vol.  v.— 315.                     (5025) 
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840  (engine,  on  the  pilot  of  which  the 
servant  of  a  contractor  was  riding,  col- 
lided with  a  car  standing  on  the  track) . 

Under  another  statute  of  this  type 
(Ga.  Code,  §  2979),  it  has  been  held 
that  a  railway  company  was  not  liable 
to  the  servant  of  a  contractor,  who  was 
injured  by  the  fall  of  a  trestle  over 
which  a  car  was  being  drawn  while  the 
road  was  being  graded.  Central  R.  d 
Bkg.  Co.  V.  Grant  (1872)  46  Ga.  417. 

The  various  statutes  requiring  a,  bell 
to  be  rung  or  a  whistle  to  be  blown  on 
railway  trains  when  they  are  within  a 
certain  distance  from  a  public  crossing 
are  considered  to  be  enacted  for  the 
benefit  of  such  members  of  the  public 
as  may  be  using  the  crossing,  and  not 
of  the  railway  employees  themselves. 
Thus,  it  has  been  held  that  §  1144  of 
the  Alabama  Code  of  1886,  which  is  to 
this  eilect,  has  no  application  to  the  case 
of  employees  on  the  top  of  cars  which 
are  passing  under  a  low  overhead  bridge. 
Louisville  &  W.  R.  Co.  v.  Hall  (1888) 
87  Ala.  708,  4  L.R.A.  710,  13  Am.  St. 
Rep.  84,  6  So.  277;  Louisville  &  N.  R. 
Go.  V.  Ua-rhee  (1893)  103  Ala.  160,  49 
Am,  St.  Rep.  21,  15  So.  511. 

Nor  does  a,  provision  of  this  tenor 
create  a,  duty  in  favor  of  a  watchman 
stationed  to  look  out  for  the  trains  and 
guard  the  public.  Ruane  v.  Lake  SKore 
i&  il.  8.  R.  Co.   (1896)   64  111.  App.  359. 

That  such  a  statute  is  not  enacted 
for  the  protection  of  employees  was  also 
laid  down  in  Union  P.  R.  Co.  v.  Elliott 
(1898)  54  Neb.  299,  74  N.  W.  627; 
Rogers  v.  Gineinnati,  N.  0.  &  T.  P.  R. 
Go.  (1905)  69  C.  C.  A.  321,  136  Fed. 
573;  Louisville  &  N.  R.  Go.  v.  Holland 
(1909)  164  Ala.  73,  137  Am.  St.  Rep. 
25,  51  So.  365;  Lacy-Buek  Iron  Go.  v. 
Holmes  (1909)  164  Ala.  96,  51  So.  236; 
Central  of  Georgia  R.  Go.  v.  Harper 
(1906)  124  Ga.  836,  53  S.  E.  391;  Fore 
V.  Chicago  d  A.  R.  Go.  (1905)  114  Mo. 
App.  551,  89  S.  W.  1034. 

In  an  action  for  injuries  to  laborers 
upon  a  track,  it  is  error  to  permit  a, 
witness  to  testify  that  he  and  the  other 
members  of  the  gang  relied  upon  the 
custom  of  the  company  to  ring  and 
whistle  for  crossings  to  warn  them  when 
repairing  track  in  the  vicinity  of  the 
approach  of  trains,  since  the  custom 
was  merely  a  compliance  with  the  re- 
quirements of  a  statute  enacted  for  the 
benefit  of  the  public.  Norfolk  &  W.  R. 
Co.  V.  Oesswine  (1906)  75  C.  0.  A.  214, 
144  Fed.  56. 


In  Fletcher  v.  Freeman-Smith  Lumher 
Co.  (1911)  98  Ark.  202,  135  S.  W.  827, 
it  was  held  that  the  "lookout"  statute 
was  not  applicable  to  coemployees  on 
the  same  train. 

Statutes  and  municipal  ordinances 
conservative  of  the  safety  of  the  public 
at  defined  public  places  along  the  high- 
way are  not  for  the  benefit  of  the  serv- 
ants of  the  master.  Southern  R.  Go.  v. 
Cooper  (1911)  172  Ala.  505,  55  So.  211. 

Section  men  are  not  entitled  to  the 
benefit  of  a  statute  requiring  crossing 
signals  to  be  given  by  railroad  com- 
panies, although  the  statute  provides 
that  failure  to  give  the  signal  shall 
render  the  company  liable  for  all  dam- 
ages which  shall  be  sustained  by  any 
person  by  reason  of  such  negligence. 
Lepard  v.  Michigan  C.  R.  Go.  (1911) 
166  Mich.  373,  40  L.R.A. (N.S.)  110.5, 
130  N.  W.  668. 

The  fact  that  the  point  at  which  the 
injured  person  was  crossing  the  track 
when  the  accident  occurred  was  within 
that  distance  from  a  public  crossing  at 
which  the  signal  should  have  been 
sounded  will  not  enable  him  to  recover. 
Evans  v.  Atlantic  rf-  P.  R.  Go.  (1870)  02 
Mo.  49  (a  decision  upon  Mo.  Gen.  Stat.. 
1865,  chap.  63,  §  38). 

The  absence  of  a  flagman  required  by 
a  city  ordinance  to  be  provided  for  each 
street  crossing  was'  held  not  to  be  a 
failure  of  duty  on  the  part  of  the  rail- 
road company  to  its  employees,  such  an 
ordinance  being  passed  to  save  the  pub- 
lic traveling  along  the  streets  from  in- 
jury from  passing  trains.  Kansas  City, 
Ft.  8.  &  M.  R.  Go.  V.  Kirksey  (1894) 
9  C.  C.  A.  321,  22  U.  S.  App.  94,  60  Fed. 
999. 

To  the  same  effect,  see  Rohiack  v. 
Pacific  R.  Go.  ( 1869 )  43  Mo.  187,  where 
the  court,  referring  to  the  Missouri  act 
cited  above,  said:  "It  is  obvious  that 
the  enactment  of  the  law  was  intended 
primarily  for  the  protection  of  the 
traveling  public  and  passengers.  At  a 
public  crossing  or  street,  frequented  by- 
travelers  and  persons  engaged  in  busi- 
ness, the  danger  of  collision  and  acci- 
dent is  constant  and  recurring,  without 
a  signal  warning  them  of  the  approach 
of  the  train.  Not  only  is  danger  to  be 
apprehended  to  those  who  may  happen 
to  be  on  the  track,  but  the  lives  of  the 
passengers  are  also  jeopardized.  The 
law,  in  a  previous  part  of  the  section, 
subjects  the  company  to  a  penalty  for 
-omission  of   duty  in   ringing   the  bell; 
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but,  lest  that  might  be  deemed  exclusive, 
it  also  makes  it  responsible  in  damages 
at  the  suit  of  any  person  injured.  There 
is  a  strong  and  peculiar  reason  why  this 
precaution  of  giving  a  signal  should  be 
observed,  as  regards  passengers  and  the 
traveling  public,  but  it  is  not  apparent 
when  it  comes  to  be  applied  to  the  serv- 
ants of  the  road.  There  is  nothing  to 
show  that  from  their  business  and  occu- 
pation they  are  in  greater  hazard  at  a 
public  crossing  that  at  a  private  cross- 
ing or  anywhere  else  on  the  track.  That 
the  draftsman  of  the  law  used  the  word 
'person'  in  the  sense  that  it  should  apply 
to  the  classes  above  referred  to,  and 
without  any  intention  of  changing  the 
common-law  construction,  can  scarcely 
be  questioned.  In  this  view  of  the  law 
we  are  strengthened  by  the  different 
phraseology  used  in  the  2d  section  of 
the  act  relating  to  damages,  and  on 
which  Schults  v.  Pacific  JR.  Co.  (I860) 
36  Mo.  1.3,  was  based.  That  section  pro- 
vides that  'whenever  any  person  shall 
die  from  any  injury  resulting  from  or 
occasioned  by  the  negligence,  unskilful- 
ness,  or  criminal  intent  of  any  officer, 
agent,  servant,  or  employee,  whilst  run- 
ning, conducting,  or  managing  any  loco- 
motive, car,  or  train  of  cars,  etc.,  it  shall 
be  responsible  to  the  representatives  of 
the  deceased.'  Both  acts  were  passed 
by  the  same  legislature.  They  show 
clearly  that  the  law  as  it  existed  was 
understood  by  that  body;  that  in  one 
case  a  modification  was  intended  to  be 
made,  and  in  the  other  not.  If  it  had 
been  intended  that  the  38th  section 
should  change  the  law,  so  as  to  allow 
persons  to  sue  who  had  been  previously 
barred,  words  of  similar  import  to  those 
used  in  the  damage  act  would  have 
been  employed." 

Section  men  whose  duty  requires  them 
to  work  upon  the  track  cannot  predi- 
cate negligence  upon  the  disobedience  of 
a  law  forbidding  the  railroad  company 
from  running  its  trains  above  a  certain 
speed  per  hour.  Norfolk  &  W.  iS.  Co.  v. 
Gess-wine  (1906)  75  C.  C.  A.  214,  144 
Fed.  56 ;  Louisville  &  N.  R.  Go.  v.  Hmr- 
ston  (1905)  122  Ga.  372,  50  S.  E.  120; 
Birmingham  B.  Light  &  P.  Co.  v.  Mose- 
ly  (1910)    164  Ala.  Ill,  51  So.  424. 

City  ordinances  regarding  the  speed 
of  cars  are  made  for  the  protection  of  the 
public,  where  they  have  a  right  to  cross 
or  be  upon  the  track  of  the  railway,  and 
not  for  the  benefit  of  employees  operat- 
ing cars  upon  such  railways.    Birming- 


ham R.  Light  &  P.  Co.  v.  Mosely  (1910) 
164  Ala.  Ill,  51  So.  424. 

A  railway  servant  who  is  himself 
responsible  for  the  nonobservance  of 
statutory  precautions  is,  of  course,  pre- 
cluded from  recovering  damages  for  in- 
juries resulting  from  such  nonobserv- 
ance. East  Tennessee,  V.  &  G.  R.  Co.  v. 
Rush  (1885)  15  Lea,  145.  A  decision 
was  rendered  with  regard  to  §§  1166 
et  seq.  of  the  Tennessee  Code,  quoted 
supra.  The  court  said:  "This  last 
clause,  it  seems  to  me,  strikes  the  true 
note.  The  statute  was  intended  for  the 
benefit  of  the  general  public,  not  for  the 
servants  of  the  company,  and  clearly 
not  for  a  servant  whose  negligence 
caused,  or  contributed  to  cause,  the  acci- 
dent. The  legislature  surely  never  in- 
tended that  a  railroad  company,  by  a 
mere  noncompliance  with  certain  pre- 
cautionary forms  made  obligatory  as  to 
strangers,  whether  their  observance 
would  have  prevented  the  act  or  not, 
should  become  liable  to  an  employee 
whose  plain  dereliction  of  duty  caused 
the  accident.  In  such  a  case,  to  use 
the  language  of  Judge  McFarland  in 
Louisville  &  N.  R.  Co.  v.  Robertson 
(1872)  9  Heisk.  276,  the  liability  of  the 
company  to  its  agent  for  injuries  result- 
ing from  the  misconduct  or  negligence 
of  that  agent  must  be  determined,  not 
by  statute,  but  by  common-law  princi- 
ples." 

On  the  other  hand,  it  has  been  held 
that  railroad  employees  are  entitled  to 
the  same  protection  as  other  persons  in 
crossing  railroad  tracks  within  the  city 
limits  the  performance  of  their  duties, 
under  a  city  ordinance  requiring  a  bell 
on  the  engine  to  be  rung  continuously 
while  a  train  is  within  the  city  limits. 
Illinois  C.  R.  Co.  v.  Gilbert  (1895)  157 
111.  354,  41  N.  E.  724,  affirming  (1894) 
51  111.  App.  404;  Gulf,  C.  &  8.  F.  R.  Co. 
v.  Calvert  (1895)  11  Tex.  Civ.  App. 
297,  32  S.  W.  246.  To  the  same  effect, 
Houston  &  T.  C.  R.  Co.  v.  Burnett 
(1908)  49  Tex.  Civ.  App.  244,  108  S.  W. 
404;  Louisville  &  N.  R.  Co.  v.  Sehroader 
(1908)  —  Ky.  — ,  113  S.  W.  874;  Illi- 
nois C.  R.  Co.  v.  Mcintosh  (1904)  IIS 
Ky.  145,  80  S.  W.  496,  rehearing  denied 
in  118  Ky.  156,  81  S.  W.  270;  Inter- 
national &  G.  N.  R.  Co.  V.  Tisdale 
(1905)  39  Tex.  Civ.  App.  372,  87  S. 
W.  1063;  Indiana,  I.  &  I.  R.  Co.  v. 
Otstot  (1904)  113  111.  App.  37,  af- 
firmed in  (1904)  212  111.  429,  72  N.  E. 
387. 


5028 


MASTER  AND  SERVANT. 


[chap,  lxxi 


"The  statutory  requirement  that 
railroads  shall  keep  a  constant  lookout 
for  persons  and  property  upon  their 
tracks  is  for  the  benefit  of  employees 
as  well  as  others."  St.  Louis  South- 
western R.  Co.  V.  Oraham  (1907)  83 
Ark.  61,  119  Am.  St.  Rep.  112,  102  S. 
W.  700. 

Statutes  and  ordinances  regulating 
the  running  of  trains  within  city  limits 
are  for  the  benefit  of  employees  as  well 
as  the  public.  Eidem  v.  Chicago,  R.  1. 
rf'  P.  R.  Co.  (1910)  158  111.  App.  82. 

A  track  repairer  injured  while  work- 
ing at  a  place  where  there  were  many 
tracks,  by  a  train  backing  upon  him 
without  its  bell  ringing  or  having  a  man 
stationed  on  the  car  farthest  from  the 
engine,  as  required  by  a  city  ordinance, 
may  recover  for  his  injuries.  Kelly  v. 
Union  R.  &  Transit  Co.  (1888)  95  Mo. 
279,  8  S.  W.  420. 

A  railway  servant  who  is  run  over 
by  a  train  while  engaged  in  his  duties 
is  as  much  entitled  as  any  stranger  to 
hold  his  employer  responsible  for  in- 
juries caused  by  such  employer's  viola- 
tion of  an  ordinance  fixing  the  limits  of 
the  speed  at  which  trains  can  run  with- 
in city  limits.  Bluedorn  v.  Missouri  P. 
R.  Co.  (1891)  108  Mo.  439,  32  Am.  St. 
Rep.  615,  18  S.  W.  1103. 

An  employee  of  a  street  railway  com- 
pany may  recover  for  the  company's 
negligence  in  failing  to  maintain  its 
wires  at  least  16  feet  above  the  surface, 
in  accordance  with  the  requirements  of  a 
city  ordinance.  Pike  v.  Cedar  Rapids  <& 
M.  C.  R.  Co.  (1911)  152  Iowa,  53,  131 
N.  W.  50. 

Section  251  of  the  railway  act  of 
Nova  Scotia,  providing  for  the  station- 
ing of  a  man  on  the  last  car  of  a  train 
that  is  moving  reversely  in  any  city, 
town,  or  village,  is  for  the  benefit  of 
servants  as  well  as  strangers.  Mc- 
Mullin  V.  Nova  Scotia  Steel  <&  Coal  Co. 
(1908)  39  Can.  S.  C.  593,  7  Can.  Ry. 
Cas.  198,  10  Ann.  Cas.  39.  To  the  same 
effect,  Lamond  v.  Grand  Trunk  R.  Co. 
(1908)  16  Ont.  L.  Rep.  365,  7  Can.  Ry. 
Cas.  401,  applying  §  276  of  the  railway 
act,  R.  S.  C.  1906,  chap.  37. 

A  trackman  is  entitled  to  rely  on  the 
company's  performance  of  its  statutory 
duty  not  to  run  its  train  at  any  greater 
speed  than  6  miles  an  hour.  Schultz  v. 
Chicago  &  N.  W.  R.  Go.  (1878)  44  Wis. 
638.  See,  also,  Cleveland,  C.  C.  &  St. 
h.  R.  Co.  V.  Powers  (1909)  173  Ind.  105, 
88  N.  E.  1073,  rehearing  denied  in  173 


Ind.  125,  89  N.  E.  485;  Pittsburgh,  G.  C. 
&  St.  L.  R.  Co.  V.  Rogers  ( 1909 )  45  Ind. 
effect.  Lamond  v.  Qrand  Trunk  R.  Co. 
V.  Beedle  (1909)  —  Ind.  App.  — ,  87 
N.  E.  690,  rehearing  denied  in  (1909)  — 
Ind.  App.  — ,  88  N.  E.  535  ( reversed  in 
[1909]  173  Ind.  437,  90  N.  E.  760,  be- 
cause of  defects  in  matters  of  pleading ) . 

The  violation  of  an  ordinance  regu- 
lating speed  and  signals  of  trains  is  not 
a  risk  assumed  by  a  railroad  employee, 
but  obedience  to  the  ordinance  is  a  duty 
owing  by  the  railroad  company  to  its 
employees.  Pittsburgh,  C.  C.  d  St.  L. 
R.  Co.  V.  Moore  (1899)  152  Ind.  345, 
44  L.R.A.  638,  53  N.  E.  290. 

In  Dick  V.  Indianapolis,  G.  &  L.  R. 
Co.  (1882)  38  Ohio  St.  389,  it  was 
thought  unnecessary  to  consider  whether 
the  act  of  1872  (69  Ohio  Laws,  49)  by 
which  railroad  companies  were  made 
liable  in  damages  for  injuries  occasioned 
by  a  failure  of  the  engineer  to  sound 
the  whistle  and  ring  the  bell  at  a  public 
crossing  on  the  same  level  with  its 
tracks  was  for  the  protection  of  travel- 
ers on  the  public  way  only,  or  extended 
to  persons  working  upon  the  track,  and 
held  that,  even  in  the  absence  of  such 
a  statute,  it  was  the  duty  of  the  com- 
pany to  make  and  enforce  reasonable 
rules  and  regulations  to  guard  against 
danger  at  such  crossings  and  in  danger- 
ous places. 

A  railway  servant  who  sues  on  the 
ground  that  a  train  was  negligently 
operated  by  the  engineer  within  the 
meaning  of  a  statute,  and  seeks  to  sus- 
tain the  charge  of  negligence  by  show- 
ing that  the  train  was  run  over  an  un- 
safe piece  of  track,  cannot  recover  unless 
it  is  proved  that  the  engineer  knew,  or 
ought  to  have  known,  of  the  unsafe  con- 
dition of  the  track.  McKenna  v.  Mis- 
souri P.  R.  Co.  (1893)  54  Mo.  App.  161, 
(action  on  Mo.  Rev.  Stat.  1879,  §  2121; 
Mo.  Rev.  Stat.  1889,  §  4425 ) . 

(b)  Statutes  requiring  the  blocking 
of  frogs,  etc.,  on  railioay  tracks. — The 
Canadian  railway  act  (51  Vict.  chap. 
29,  §  289),  by  which  any  person  injured 
by  violation  of  the  act  is  entitled  to 
recover  damages,  inures  to  the  benefit  of 
railway  employees  in  such  a  sense  that 
they  may  recover  for  an  injury  caused 
by  a  frog  not  blocked  as  required  by  § 
262.  Le  May  v.  Canadian,  P.  R.  Co. 
(1890)  17  Ont.  App.  Rep.  293.  The 
consideration  which  was  emphasized 
by  the  three  judges  who  delivered 
opinions     was  that  a  provision  such  as 
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that  relating  to  the  packing  of  frogs  Buffalo  d  R.  R.  Co.  ( 1854 )  19  Barb.  364, 
must  have  been  intended  primarily  to  so  far  as  it  holds  a  different  doctrine, 
afford  protection  to  employees,  as  being  Mendizahal  v.  yew  York  C.  d  B.  R. 
the  very  persons  who  usually  sustain  in-  R.  Co.  (1903)  89  App.  Div.  386,  85  N. 
jury  from  the  omission  of  such  a  pre-  Y.  Supp.  896,  appeal  dismissed  in 
caution.  The  American  decisions  relied  (1904)  178  N.  Y.  619,  70  N.  E.  1102, 
upon  by  defendant's  counsel  vpere  dis-  follows  the  Donnegan  Case. 
tinguished  on  the  ground  that  their  The  two  earlier  decisions  were  cited 
actual  effect  was  merely  that  general  with  approval  and  followed  in  Atchison, 
statutes  could  not  be  construed  as  abro-  T.  &  8.  F.  R.  Co.  v.  Reesman  (1894)  23 
gating  the  defense  of  common  employ-  L.R.A.  768,  9  C.  C.  A.  20,  19  U  S.  App. 
ment  (see  next  section),  while  in  the  596,  60  Fed.  370,  where  the  following 
case  under  review  the  default  was  that  rule  was  formulated:  "If,  through  a 
of  the  company  itself  in  regard  to  the  failure  of  the  railroad  company  to  erect 
non-delegable  duty  of  seeing  that  the  and  maintain  a  sufficient  fence  as  re- 
track  was  properly  constructed  before  quired  by  the  statute,  an  animal  gets 
trains  were  run  over  it.  Hagarty,  C.  onto  the  track,  whereby  a  train  is  de- 
J.  O.,  intimated  that  a  different  con-  railed,  and  an  employee  on  that  train  is 
elusion  might  possibly  have  been  arrived  injured  by  such  derailment,  the  latter  is 
at  if  the  frog  had  been  duly  packed  at  entitled  to  maintain  his  action  for  dam- 
the  time  when  the  road  was  put  in  oper-  ages  against  the  company."  The  court 
ation,  and  had  not  been  repacked  owing  said :  "It  is  doubtless  true  that,  when 
to  a  fellow  servant's  neglect.  The  other  a  right  is  given  by  statute,  only  those  to 
judges  did  not  express  any  opinion  on  whom  the  right  is  in  terms  given  can 
this  particular  question.  See  gen-  avail  themselves  of  its  benefits;  but  it 
erally,  as  to  the  point  thus  adverted  to,  does  not  follow  that,  when  a  duty  is  so 
§§  1498,  1499,  ante.  imposed,   a  violation   of   that   duty   ex- 

(c)    Statutes  regarding  railway  fences  poses  the  wrongdoer  to  liability  to  no 

and    cattle    guards. — ^Both    reason    and  person     other     than    those    specifically 

authority  sustain  the  doctrine  that,  in  named  in  the  statute.     On  the  contrary, 

the  absence  of  provisions  showing  a  dif-  it  is  not  unreasonable  to  say  that  every 

ferent  intention  on  the  part  of  the  legis-  party  who  suffers   injury  by  reason  of 

lature,  a  statute  requiring  railway  com-  the  violation  of  any  duty  is  entitled  to 

panies  to  fence  their  tracks  should  be  recover  for  such  injuries.     At  any  rate, 

construed  as   enuring  to  the  benefit  of  it  is  clear  that  the  fact    tiiat    certain 

the  employees  of  those  companies.  classes  of  persons  were  intended  to  be 

In  Wisconsin,  employees  of  a  railway  primarily  protected  by  the  discharge  of 
company  are  regarded  as  being  within  a  statutory  duty  will  not  necessarily 
the  purview  of  a  statute  declaring  all  prevent  others,  neither  named  nor  in- 
such  companies  to  be  liable  to  "persons"  tended  as  primary  beneficiaries,  from 
generally  for  injuries  caused  by  the  maintaining  an  action  to  recover  for  in- 
want  of  a  fence.  Wis.  Laws  1881,  chap,  juries  caused  by  the  violation  of  such 
193.  Quackenbush  v.  Wisconsin  &  M.  legislative  command.  It  may  well  be 
R.  Co.  (1885)  62  Wis.  411,  22  N.  W.  said  that,  though  primarily  intended 
519.  The  court  did  not  argue  the  ques-  for  the  benefit  of  one  class,  it  was  also 
tion  at  length,  but  merely  remarked  intended  for  the  protection  of  all  who 
that  "no  good  reason  was  perceived"  need  such  protection.  In  this  case  a, 
why  servants  should  be  an  exception.  technical  argument  might  be  made  from 

In  a  case  decided  a  few  years  later  the  the  mere  language  of  the  section.  It 
New  York  court  of  appeals  took  the  provides  that  the  corporation  shall  be 
ground  that  the  duty  to  fence,  under  a  liable  in  double  the  amount  of  all  dam- 
statute,  is  one  which  exists  as  to  all  the  ages,  not  only  for  those  'done  by  its 
world;  and  held  that,  where  a  brakeman  agents,  engines,  or  cars  to  horses, 
is  injured  by  the  collision  of  his  train  cattle,'  etc.,  but  also  for  those  done  'by 
with  an  animal  which  has  come  upon  reason  of  any  horses,  cattle,'  etc.,  'escap- 
the  track  through  a  defective  fence,  the  ing'  from  such  contiguous  fields.  As 
company  is  liable  for  the  damages,  un-  the  presence  of  the  steer  on  the  track 
der  the  New  York  general  railroad  act  was  the  cause  of  the  derailing  of  the 
of  1850,  §  44.  Donnegan  v.  Erhardt  train,  and  as  that  steer  escaped  from 
(1890)  119  N.  Y.  468,  7  L.R.A.  527,  23  the  adjoining  field  through  the  defective 
N.  E.  1051,   disapproving    LoMglois    v.  fence,  it  may  plausibly  be  argued  that 
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the  recovery  in  this  case  comes  within 
the  express  language  of  the  statute  as 
being  for  damages  done  by  reason  of  the 
escape  of  the  steer  from  the  ad- 
joining field  through  the  defective  fence. 
But  we  do  not  care  to  rest  our 
conclusions  upon  this  technical  construc- 
tion. The  purpose  of  fence  laws  of  this 
character  is  not  solely  the  protection  of 
proprietors  of  adjoining  fields.  It  is 
also  to  secure  safety  to  trains.  That 
there  should  be  no  obstruction  on  the 
track  is  a  matter  of  the  utmost  import- 
ance to  those  who  are  called  upon  to 
ride  on  railroad  trains.  Whether  that 
obstruction  be  a  log  placed  by  some 
wrongdoer,  or  an  animal  straying  on  the 
track,  the  danger  to  the  trains  and  those 
who  are  traveling  thereon  is  the  same. 
To  prevent  such  obstruction  being  one 
of  the  purposes  of  the  statute,  any  one 
whose  business  calls  him  to  be  on  a 
train  has  a  right  to  complain  of  the 
company,  if  it  fails  to  comply  with  this 
statutory  duty."  To  the  same  effect, 
Oill  V.  Louisville  &  N.  R.  Go.  (1908)  91 
C.  C.  A.  613,  165  Fed.  438. 

In  Missouri  a  like  doctrine  prevails. 
DicJcson  V.  Omaha  &  St.  L.  B.  Co. 
(1894)  124  Mo.  140,  25  L.R.A.  320,  46 
Am.  St.  Rep.  429,  27  S.  W.  476.  The 
court  said:  "We  are  taught  by  common 
experience  that  cattle  and  other  animals, 
unless  restrained,  will  stray  upon  the 
track  of  railroads  and  cause  serious  and 
dangerous  obstructions  to  the  operation 
of  trains  thereon,  thereby  imperiling  the 
lives,  not  only  of  persons  carried,  but, 
to  a  greater  degree,  of  each  employee 
engaged  in  the  duty  of  managing  them. 
We  can  see  no  reason  why,  at  common 
law,  the  railroad  company  would  not 
as  well  be  required  to  use  reasonable 
care  to  prevent  such  obstructions,  as  to 
see  that  the  ties  and  rails  are  sound, 
and  the  roadbed  secure.  I  can  conceive 
of  no  more  adequate  method  that  could 
be  adopted  by  a  railroad  corporation  for 
keeping  domestic  animals  oft  the  track 
of  its  road  than  that  of  inclosing  it  by 
fences.  So  it  has  been  held  that  if  the 
want  of  a  proper  fence  makes  a  railway 
unsafe,  and  an  accident  happens  to  a 
passenger  in  consequence,  tne  company 
are  responsible  to  him,  although  they 
are  under  no  obligation  to  the  adjacent 
landowner.  Buxton  v.  North  Eastern  R. 
Co.  (1868)  L.  R.  3  Q.  B.  549,  37  L.  J. 
Q.  B.  N.  S.  258,  18  L.  T.  N.  S.  795,  16 
Week.  Rep.  1124,  9  Best.  &  S.  824.  It  is 
true  that  the  statute  requiring  railroad 


corporations  to  fence  their  tracks  only 
in  express  terms  gives  to  the  owners  of 
cattle  or  other  animals  killed  or  injured 
in  consequence  of  a  neglect  to  perform 
this  duty  a  right  of  action,  yet  it  has 
been  held  in  this  state  that  the  law  was 
designed  likewise  for  the  protection  and 
safety  of  the  traveling  public.  Briggs  v. 
St.  Louis  &  8.  F.  R.  Co.  (1892)  111  Mo. 
173,  20  S.  W.  32,  and  cases  cited." 

Similarly  in  Illinois  it  is  held  that  a 
railroad  engineer  killed  by  the  derailing 
of  his  train  by  collision  with  a  cow 
which  strayed  upon  the  track  at  a 
place  where  there  was  no  fence  is  with- 
in the  protection  of  Hurd's  Stat.  (111.) 
chap.  114,  §  62,  imposing  on  railroad 
companies  an  absolute  duty  to  erect  and 
maintain  fences  along  their  rights  of 
way,  and  providing  that  if  such  fences 
are  not  made  and  kept  in  good  repair 
the  companies  shall  be  liable  for  the 
damage  to  stock  on  the  road.  Terra 
Saute  &  I.  R.  Co.  v.  Williams  (1898) 
172  111.  379,  64  Am.  St.  Rep.  44,  50  N. 
E.  116,  affirming  (1897)  69  111.  App. 
392.  In  the  court  of  appeals  the  general 
principle  was  relied  upon  that  "when- 
ever a  duty  arises,  whether  upon  com- 
mon-law or  statutory  grounds,  an 
action  will  lie  for  a  breach  thereof  in 
favor  of  any  one  injured  by  reason  of 
such  breach,  though  if  a  mere  right  is 
conferred  by  a  statute,  only  those  to 
whom  it  is  specially  given  may  avail 
themselves  thereof."  The  reasoning  of 
the  supreme  court  was  as  follows:  "It 
is  true  that  the  statute  contains  a  pro- 
vision that,  if  such  fences  or  cattle 
guards  are  not  made  or  kept  in  good  re- 
pair, such  railroad  corporation  shall  be 
liable  for  all  damages  which  may  be 
done  by  the  agents,  engines,  or  cars  of 
such  corporation,  to  cattle,  horses,  sheep, 
hogs,  or  other  stock  thereon;  but  this 
provision  cannot  be  held  to  exclude  all 
other  liability  which  may  arise  from  a 
failure  of  the  railroad  company  to  fence 
and  put  in  cattle  guards,  as  required  by 
law.  It  may  be  that  the  statute  was 
primarily  intended  for  the  benefit  of  the 
owners  of  stock  when  their  stock  was 
killed  on  the  railroad  track,  but,  at  the 
same  time,  the  statute  was  doubtless  in- 
tended for  the  benefit  of  all  classes  of 
persons  who  might  need  protection.  The 
person  whose  business  requires  that  he 
should  take  passage  as  a  passenger  on 
a  train  has  a  deeper  interest  in  having 
the  track  protected  from  obstructions  of 
every  character  than  the  owner  of  stock. 
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So,   also,   the  employee    on    a    railroad  inal    act,    its    title,    and    the    recitals 

train  has  a  deep  interest.     The  lives  of  in  the  first  section  thereof,  in  the  na- 

the   passenger   and   employee   are   alike  ture  of  a  preamble — that  the  legislature 

at  stake  when  the  railroad  is  not  proper-  did  not  intend  to  make  any  change  in 

ly  protected  from  obstructions  which  are  the  common  law  other  than  that  relat- 

likely  to  be  upon  the  track  where  it  is  ing  to  the  compensation  to  the  owners 

not   properly   fenced.     It   is,   therefore,  of  the  stock  killed  or  injured    on    the 

unreasonable  to  suppose  that  the  legis-  tracks    of    railroads   not   fenced   as   re- 

lature  would  provide  a  law  for  the  pro-  quired    by    said    statute;    and   to    hold 

tection  of  property,  and    make   no   pro-  otherwise   we   must   give   to   the  words 

vision   whatever   for   the   protection   of  used  a   meaning    quite    different    from 

life."     To  the  same  general  effect,  Chi-  that  usually  accorded  them.     It  is  evi- 

cago  &  A.  R.   Co.  v.  Wise    (1903)    206  dent  that  the  railroad  company  is  only 

111.  453,  69  N.  E.  500.  required  to  fence  along  its  lines  when 

These  decisions  dispose  of  the  doubt  the    same   pass    through   inclosed   land, 

expressed  in  Wabash  R.   Co.  v.  Brown  dividing  it,  and  leaving    part    of    such 

(1878)   2  111.  App.  516,  as  to  the  right  land  of  one  owner  on  both  sides  of  the 

of  a  servant  to  sue  under  this  statute,  roadbed.     In  such  oases,  the  owner  hav- 

Another  authority  for  the  same  doc-  ing  already  inclosed  his  land  by  lawful 

trine   is  Fleming  v.  St.  Pa/ul  &  D.  R.  fences  around  its  exterior    limits,    and 

Go.   (1880)   27  Minn.  Ill,  6  N.  W.  448;  finding  his   property,   by  virtue   of  the 

but  the  action  was  held  to  be  barred  by  roadbed,  virtually  thrown  open  to  the 

the  servant's  knowledge  of  the  want  of  commons,  his  stock  liable  to  stray  away 

fences,    and    consequent    assumption    of  or  be  injured,  or  the  stock  of  others  to 

the  resulting  risk.     The    statute    there  enter   upon    his    premises    and   do   him 

construed  (Minn.  Rev.  Stat.  1878,  chap,  damage,  the  legislature  says  to  him  that 

34,   §   55)    declared  that  railroad  com-  the   railroad   company   shall   erect  and 

panics  which  failed  to  erect  and  main-  keep  in  repair  lawful  fences  along  its 

tain  fences  and  cattle  guards  should  be  line  through  his    land,    except  that  it 

liable  for  all  damages  sustained  by  any  shall   not   be   required   so  to   do   along 

person   in  consequence   of   such  failure,  that  part  of  its  road  located  within  the 

On  the  other  hand,  it  has  been  held  corporate  limits  of  a  city  or  town,  or 

that  the  Virginia  Code,   §   1258,  enact-  within  an  unincorporated  town  for  the 

ing   that  every  railway   company  shall  distance  of  one  quarter  of  a  mile  either 

erect  "on  both    sides    of    its    roadbed,  way  from  the  company's  depot,  nor  at  a 

through  all  inclosed  land  or  lots,  law-  place  where  there  is  a  cut  or  embank- 

ful  fences     .     .     .     and   shall   keep  the  ment  with  sides  sufficiently  steep  to  pre- 

same  in  proper  repair,  and  with  which  vent  the  passage  of  stock,  nor  at  any 

the  owners  of  adjoining  lands  may  con-  place  if  the  company    has    compensated 

nect  their  fences  at  such  places  as  they  the  owner  of  the  adjoining  inclosed  land 

may  deem  proper,"  relates  only  to  the  through   which    the    railroad    runs    for 

protection   of   stock,   and   does   not   im-  making  and  keeping  in  repair  said  fenc- 

pose  any  additional  liability  as  to  pas-  ing.     And  so  it  follows,   as  we  under- 

sengers  or  employees.     Newson  v.  Nor-  stand  the  said  statute,  that  a  railroad 

folk  <t   W.  R.  Co.    (1896)    81  Fed.  133,  company    can    fully    comply    with    the 

affirmed  in   (1897)   35  L.R.A.  135,  23  C.  law,  and  yet,  in  fact,  not  construct  a 

C.  A.  669,  42  U.  S.  App.  282,  78  Fed.  94.  single   panel   of   fence   along   its   entire 

Train  was  derailed  by  cattle  straying  on  line.     Surely  this   could  not  be  if  the 

the  track.     In  the  circuit  court  of  ap-  legislative   intent   was   to    protect    the 

peals  the  court  said:     "Had  the  legis-  public,  the  passenger,  and  employee,  as 

lature  intended  to  provide  an  additional  well  as  to  guard  the  stock  and  property 

liability   on   railroad   companies  for  in-  on  the  inclosed  land  through  which  the 

juries  to  persons  brought  about  by  the  road  passes.     If  the  public  and  those 

failure  of  such  companies  to  construct  on  the  trains — passengers  and  others — 

fences  at  the  places  designated  in  said  were  to  have  additional  safety  provided 

statute,   it  would  certainly,  concerning  for  it  and  then  by  the  enactment,  why 

a  matter  of  such  universal  importance,  was  it  that  the  fencing  was  not  required 

have  used  apt  and  unequivocal  language,  along  the  entire  line  ?     Why  was  one 

Indeed,  we  think  it  quite  clear  from  a  mile  of  the  line  to  be  fenced,  provided 

careful  study  of  the  legislation  in  ques-  the   owner  of  the  land  through   which 

tion — from  an  examination  of  the  orig-  it  passed  did  not  contract  to  dispense 
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with  it,  and  the  next  ten  miles  permit-  seasonable  notice  of  a  blast  shall  be 
ted  to  be  without  a  fence  for  the  reason  given  so  that  all  persons  or  teams  ap- 
that  the  land  through  which  such  part  preaching  shall  have  time  to  retire  to  a 
of  the  line  passed  was  not  inclosed?  safe  distance,  is  not  applicable  as  be- 
The  inference  is  quite  irresistible  that  tween  workmen  in  quarries.  Hare  v. 
the  legislative  mind  was  not  consider-  Mclntire  (1890)  82  Me.  240,  8  L.R  A. 
ing  the  general  public,  and  that  it  did  450,  17  Am.  St.  Rep.  476,  19  Atl.  453. 
not  contemplate  greater  safety  for  pas-  (e)  Acts  imposing  liability  upon  mu- 
sengers  and  employees.  If  the  legis-  nieipal  corporations  for  injuries  caused 
lative  intent  was  to  change  the  com-  iy  defects  in  streets. — Under  the  South 
mon  law  in  the  manner  referred  to,  as  Carolina  act  of  1892  (21  Stat,  at  L.  91, 
claimed  by  the  plaintiff  in  error,  the  Rev.  Stat.  §  1582),  which  provides  that 
language  employed  was  extremely  un-  "any  person  who  may  receive  bodily  in- 
fortunate,  and  the  actual  result  attained  jury  ...  by  reason  of  defect  or 
the  most  lamentable  failure  that  has  mismanagement  of  anything  under  the 
come  to  our  attention  in  the  history  control  of  the  corporation  .  .  .  may 
of  legislative  effort."  The  New  York  recover  .  .  .  damages,"  an  action 
and  Missouri  cases  above  cited  were  dis-  may  be  maintained  by  an  employee  en- 
tinguished  as  being  decided  with  refer-  gaged  in  repairing  the  streets,  who  is 
enee  to  statutes  of  a  radically  different  injured  through  the  negligent  manage- 
tenor.  ment  of  a  steam  roller  by  the  engineer 

In    Snyder    v.    Pennsylvania    R.    Co.  in  charge  of  it.     Ba/rksdale  v.  Laurens 

(1903)    205   Pa.   619,   55    Atl.    778,    a  (1900)   58  S.  C.  413,  36  S.  E.  661.     The 

similar  decision  was  rendered,  and  the  court  considered  that,  as  the  action  was 

court  said:    "As  to  the  special  act  re-  wholly  statutory,  it  was  unnecessary  to 

quiring  fencing,   there  is  no  doubt,  on  consider    whether    the    doctrine    of    co- 

the    authorities    cited,    that    in    those  service  was  applicable, 

states    having    general    laws    requiring  A  statute  giving  an  action  against  a 

all  railroads  to  fence  their  right  of  way  town   to    "any"   person   injured   by    an 

a  very  different  degree  of  responsibility  obstruction,  enures  to  the  benefit  of  a 

would  be   imposed,   because    there    the  foreman   or   other   members   of   a   civic 

fencing  is  required  for  the  protection  of  fire  brigade.     Coots  v.  Detroit    ( 1889 ) 

the    general    public    from   injury;    but  75  Mich.  628,  5  L.R.A.  315,  43  N.  W. 

here  the   special   act  is  to  provide  for  17.     The  court  said:     "Our  statute  giv- 

the  payment  to  the  owner  of  cattle  his  ing  damages  to  any  person  injured  by 

loss  from  neglect  to  fence."  reason    of    streets    and    highways     not 

For  reasons  analogous  to  those  relied  being  in  good  repair,  or  in  a  condition 

upon     in     the     Newson    Case,     it    has  reasonably     safe     and     fit     for     travel, 

been  held  that  the  omission  of  a  rail-  through   the   negligence   of  the  city   or 

way  company  to  construct  cattle  guards  township,   makes   also   no   exception   of 

in  accordance  with  a  statute  requiring  persons  or  their  occupations;  and  there 

the  company  to  fence  both  sides  of  its  is  no  reason  in  the  law  or  in  good  sense 

track   for   the   protection   of   inclosures  why  an  engine  driver  in  the  employ  of 

cannot  be  imputed  to  it  as  negligence  by  the  fire  department,  whether  in  or  out 

an  employee  injured  by  the  derailment  of  the   line   of   his   employment  at  the 

of  a  train,  consequent  upon  its  collision  time  of  the  injury,  should  suffer  such 

with  trespassing  cattle.     Word  v.  Bon-  injury  without  redress    or    recompense 

ner  (1891)  80  Tex.  168,  15  S.  W.  805.  under  the  statute  from  and  by  reason  Of 

Acts  Tenn.  1891,  p.  220,  chap.  101,  §§  the  city's  negligence  in  the  care  of  its 
2,  3,  providing  that  railroad  companies  streets,  than  should  any  other  citizen, 
not  maintaining  suitable  fences  and  A  fireman  takes,  like  every  other  em- 
cattle  guards  shall  be  liable  for  all  live  ployee,  certain  risks  by  reason  of  his 
stock  killed  on  the  track,  does  not  enure  employment.  He  may  be  injured  by 
to  the  advantage  of  employees  injured  his  fellow  firemen,  by  falling  walls  or 
by  collision  with  stock  on  the  track,  building,  or  by  a  score  of  accidents  that 
Gill  V.  Louisville  &  N.  R.  Go.  (1908)  are  liable  to  happen  at  a  fire  or  eoina- 
160  Fed.  260,  affirmed  in  (1908)  91  C.  to  or  from  one.  But  the  injury  he  re- 
C.  A.  613,  165  Fed.  438.  ceives  from  the  negligence  of  the  city  in 

(d)   Statutes     requiring     notice     of  the  care  of  the  streets  through  which 

Hosts  to   he  given. — Maine    Rev.    Stat,  his  employment  takes  him  is  no  more 

chap.   17,    §§     23,    24,    requiring    that  one   of   the   risks   he   voluntarily   takes 
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1641.  [638]  Effect  of  such  statutes  considered  with  relation  io  the 
doctrine  of  common  employment. — In  cases  where  it  has  been  deter- 
mined or  conceded  that  the  given  statute  is  one  which  enures  to  the 
benefit  of  servants  of  the  class  to  which  the  injured  person  belongs,  a 
second  question  will  sometimes  present  itself  for  settlement,  viz.j, 
whether  in  view  of  the  terminology  of  its  provisions,  and  the  circum- 
stances under  which  the  injury  was  received,  the  master  can  avail 
himself  of  the  defense  of  common  employment.    The  general  principle 


in  his  employment  than  would  be  an 
injury  that  he  might  receive  from  the 
negligence  or  wrong  of  some  one  of  his 
fellow  citizens  of  Detroit,  as  he  was 
passing  along  the  street.  If  this  hole  in 
the  street,  for  instance,  had  been  an 
excavation  made  by  some  abutting  lot- 
owner  on  the  street,  and  negligently  left 
open,  is  there  any  sound  reason  why  the 
plaintiff  could  not  have  recovered  from 
such  lot  owner  damages  for  his  injuries, 
if  such  injuries  were  occasioned  through 
no  fault  of  plaintiff?  The  answer  is 
obvious.  The  fact  that  plaintiff  was  a 
fireman  would  weigh  no  more  in  such 
case  than  if  he  was  an  express-wagon 
driver  or  of  any  other  occupation." 

To  the  same  effect,  see  Palmer  v.  Ports- 
mouth (1861)  43  N.  H.  265.  The  court 
did  not  see  any  reason  why  an  exception 
should  be  made  in  the  case  of  a  servant. 

( f )  Statutes  prescribing  certain  equip- 
ment for  vessels. — The  owner  of  a  slave 
hired  to  the  owner  of  a  vessel  may  re- 
cover for  his  loss  by  drowning,  due  to 
the  failure  of  the  owner  of  the  vessel 
to  provide  it  with  a  yawl,  as  prescribed 
by  the  4th  section  of  the  act  of  Con- 
gress approved  the  3d  of  August,  1852, 
relating  to  the  equipment  of  vessels. 
England  v.  Gripon  (1860)  15  La.  Ann. 
304. 

(g)  Acts  regulating  locomotives  on 
highway. — The  locomotive  act  of  1865 
(28  &  29  Vict.  chap.  83),  as  amended 
by  the  act  of  1896  (59  &  60  Vict.  chap. 
36),  requiring  the  presence  of  three  men 
to  accompany  any  traction  engine  upon 
a  highway,  does  not  enure  to  the  benefit 
of  one  of  the  two  men  furnished  by  the 
owner.  M'Carten  v.  McRohbie  (1909) 
Sc.  Sess.  Cas.  1020.  It  further  appears 
in  this  case  that  the  breach  of  duty  al- 
leged in  not  having  the  third  man  had 
no  possible  connection  with  the  accident. 

(h)  Statutes  forbidding  employment 
of  children  under  certain  age. — A  child 


employed  under  the  statutory  age  has  a 
cause  of  action  under  the  statute,  al- 
though it  does  not,  in  express  terms, 
give  such  a,  cause  of  action.  Beauchamp 
V.  Sturges  &  B.  Mfg.  Co.  (1911)  250  111. 
303,  95  N.  E.  204. 

To  the  same  effect  was  the  decision  in 
Berdos  v.  Tremont  &  8.  Mills  (1911) 
209  Mass.  489,  95  N.  E.  876,  Ann.  Cas. 
1912B,  797,  although  the  statute  in  ques- 
tion imposed  a  heavy  penalty  for  its 
violation. 

Under  the  statute  (Gen.  Stat.  1909, 
§§  5095,  5098),  providing  that  "no  per- 
son under  sixteen  years  of  age  shall  be 
employed  at  any  occupation  nor  at  any 
place  dangerous  or  injurious  to  life, 
limb,  health,  or  morals,"  and  providing 
a  penalty  for  a  violation  of  such  provi- 
sion, an  employee  less  than  sixteen  years 
old,  who  is  injured  at  such  an  occupa- 
tion, may  recover  damages  against  his 
employer,  although  the  statute  does  not 
in  terms  give  him  a  right  of  action. 
Casteel  v.  Pittsburg  Vitrified  Paving  & 
Bldg.  Brick  Co.  (1910)  83  Kan.  533,  112 
Pac.  145. 

(i)  Statutes  relating  to  mines. — Sec- 
tion 18  of  the  act  of  March  2,  1891 
(Burns's,  Anno.  Stat.  1901,  §  7478),  pro- 
viding that  the  mine  owners  shall  furnish 
persons  to  open  and  close  the  doors  used 
in  ventilating  the  mine,  does  not  enure 
to  the  benefit  of  a  driver  who  was  in- 
jured while  endeavoring  to  keep  a  door 
open  while  the  car  was  passing  through. 
Indiana  d  C.  Coal  Co.  v.  Neal  (1906) 
166  Ind.  458,  77  N.  E.  850,  9  Ann.  Cas. 
424. 

A  similar  decision  was  rendered  in 
Allen  V.  Kingston  Coal  Co.  (1905)  212 
Pa.  54,  61  Atl.  572. 

But  in  Himrod  Coal  Co.  v.  Stevens 
(1903)  203  111.  115,  67  N.  E.  389,  which 
dealt  with  a  statute  very  similar  in 
terms,  the  court  held  that  the  statute 
did  enure  to  the  benefit  of  drivers. 
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■deducible  from  the  authorities  cited  below  would  seem  to  be  this, — 
that  an  intention  on  the  part  of  the  legislature  to  preclude  him  from 
relying  upon  that  plea  will  not  be  inferred  unless  such  intention  is 
explicitly  declared.^ 


1  (a)  Damage  acts. — In  one  or  two 
early  decisions  the  position  was  taken 
that  the  damage  acts,  by  which  the  per- 
sonal representatives  of  a  decedent 
whose  death  was  due  to  a  tort  are  en- 
abled to  recover  damages  from  the  de- 
linquent party,  created  a  right  of  action 
which  could  not  be  defeated  by  showing 
that  the  decedent  was  a  fellow  servant 
of  the  culpable  party,  and  therefore 
could  not  have  maintained  the  action 
himself  if  he  had  survived.  The  High- 
land Light  ( 1867 )  Chase,  Dec.  150,  Fed. 
Cas.  No.  6,477 ;  Schultz  v.  Pacific  B.  Go. 
(1865)  36  Mo.  13.    See  this  note,  infra. 

But  it  is  now  settled  by  a  great  pre- 
ponderance of  authority  that  this  de- 
fense is  available  to  the  master  in  any 
case  in  which,  if  death  had  not  resulted 
from  the  injury,  it  would  have  barred 
an  action  by  the  injured  person  himself. 
It  is  difficult  to  understand  how  any 
other  theory  can  ever  have  met  with 
favor.  The  English  act  from  which  all 
the  legislation  in  the  United  States  is 
copied  was  passed  simply  for  the  pur- 
pose of  remedying  the  anomalous  situ- 
ation which  resulted  from  permitting 
the  common-law  maxim.  Actio  personalis 
cum  persona  moritur,  to  shield  the  cul- 
pable party  in  the  very  cases  in  which 
the  damage  done  by  him  is  most  serious, 
and  the  propriety  of  requiring  him  to 
pay  compensation  is  most  apparent. 
The  act  gives  no  new  cause  of  action  to 
the  relatives,  but  only  a  right  in  substi- 
tution for  the  right  of  action  which  the 
deceased  would  have  had  if  he  had  sur- 
vived. Bead  v.  Great  Eastern  B.  Co. 
(1868)  L.  R.  3  Q.  B.  555,  9  Best  &  S. 
714,  37  L.  J.  Q.  B.  N.  S.  278,  18  L.  T. 
N.  S.  822,  16  Week.  Rep.  1040,  approved 
in  Griffiths  v.  Dudley  (1882)  L.  R.  9 
Q.  B.  Div.  357,  51  L.  J.  Q.  B.  N.  S.  543, 
47  L.  T.  N.  S.  10,  30  Week.  Rep.  797, 
46  J.  P.  .711.  The  obvious  and  natural 
inference,  therefore,  is  that  the  legis- 
latures, in  passing  these  acts,  merely  in- 
tended to  put  certain  persons  in  the 
shoes  of  the  decedent,  so  far  as  the  right 
of  action  is  concerned,  and  to  leave  the 
question  whether  there  is  any  specific 
bar  to  the  action  to  be  decided  by  the 
principles  which  would  have  been  con- 


trolling if  the  injured  person  had  sur- 
vived, and  was  himself  suing  for  an  in- 
demnity. 

The  effect  of  such  a  statute  in  this 
point  of  view  was  elaborately  discussed 
in  Proctor  v.  Hannibal  &  St.  J.  R.  Co. 
(1876)  64  Mo.  112,  where  the  court  over- 
ruled Schultz  V.  Pacific  B.  Co.  (1865) 
36  Mo.  13  (see  this  note,  supra),  and 
adopted  the  opinion  of  two  out  of  five 
judges  in  Cormor  v.  Chicago,  B.  I.  £  P. 
B.  Go.  (1875)  59  Mo.  285.  The  conten- 
tion of  the  plaintiff  was  that  under 
§  2  of  the  Missouri  damage  act,  provid- 
ing that  if  a  servant  shall  die  from  an 
injury  resulting  from,  or  occasioned  by, 
the  negligence  of  any  officer,  agent,  or 
servant,  whilst  running,  conducting,  or 
managing  any  locomotive,  car,  or  train 
of  cars,  his  representative  may  sue  and 
recover  $5,000  of  the  master,  although 
the  action  of  such  servant,  if  he  had  sur- 
vived the  injury,  would  have  been  barred 
by  the  defense  of  coservice.  "This  con- 
clusion," said  Norton,  J.j  "is  reached 
from  the  language  used  in  the  act, — 
'when  any  person  shall  die,'  etc.  It  is 
true  that  these  words,  in  their  literal 
signification,  are  comprehensive  enough 
to  include  a  servant  or  employee,  and 
to  these  terms  their  plain  and  natural 
import  should  be  given,  unless  absurd 
consequences  follow,  and  inconsistencies 
in  the  act  are  brought  to  light  by  such 
meaning.  Adopting  the  construction  in- 
sisted upon  by  plaintiff,  a  servant  in- 
jured by  a  fellow  servant  while 
operating  a  locomotive  or  train  of  cars, 
although  he  may  be  maimed,  mangled, 
and  disfigured,  and  may  suffer  for  an 
indefinite  period  of  time  the  most  ex- 
cruciating tortures,  can  have  no  action 
against  the  master  or  employer;  yet  if 
he  die,  his  representative  may  recover 
of  the  employer  $5,000.  Under  the  view 
of  plaintiff  the  right  to  sue  is  not  a 
transmitted  right,  but  an  original  right, 
arising  or  appearing  for  the  first  time 
at  the  instant  of  the  death  of  him  or  her 
through  whom  the  right  is  derived.  The 
very  face  of  the  2d  section  is  at  war 
with  any  other  idea  than  that  the  right 
to  sue  was  intended  to  be  a  transmitted 
right,  and  not  an  original  right.  This 
is  shown  by  the  character  of  the  parties 
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authorized  to  sue.  They  must  be,  first, 
either  the  husband  or  wife  of  the  de- 
ceased; second,  if  there  be  no  husband 
or  wife,  or  he  or  she  fails  to  sue  in 
six  months  after  the  death,  tlien  the 
minor  child  or  children  of  the  deceased; 
■or,  third,  if  such  deceased  be  a  minor 
and  unmarried,  then  by  the  father  and 
mother;  or,  if  either  be  dead,  then  the 
survivor.  It  manifestly  appears  from 
these  provisions, — for  they  apply  to  the 
injuries  alluded  to  in  §  3  as  well  as  to 
those  in  §  2, — that  it  must  have  been  in 
the  mind  and  intention  of  the  legisla- 
ture only  to  confer  upon  the  above 
•classes  of  persons  the  right  to  sue  in 
<;ases  where  the  husband,  wife,  or  child 
-could  have  sued  had  not  death  been  the 
result  of  the  injury.  If  the  suit  is  in- 
stituted by  the  husband  for  the  death  of 
the  wife,  he  would  be  required  to  allege 
and  approve  the  fact  that  at  the  time 
the  injury  was  received,  occasioning  the 
death,  he  was  her  husband,  before  he 
■would  be  entitled  to  recover.  This 
would  be  the  initial  and  necessary  step 
in  the  case,  for  he  might  prove  by  a 
thousand  witnesses  the  death  and  the 
occasion  of  it,  yet  it  would  avail  him 
nothing  unless  the  relationship  of  hus- 
Tjand  and  wife  was  established.  If  the 
words  'any  person'  in  the  act  are  to  be 
construed  as  including  servants,  then 
the  inconsistent  if  not  absurd  conclu- 
sion follows  that  although  under  the 
common-law  rule  the  master  has  com- 
mitted no  wrong  against  the  servant, 
has  violated  no  law  and  done  nothing 
which  imposes  upon  him  a  legal  liability 
to  answer  in  damages  an  action  brought 
by  the  servant  himself,  yet  upon  his 
death  a  cause  of  action  which  never  be- 
fore had  an  existence  is  at  once  devel- 
oped and  brought  to  light,  and  is  lodged 
in  the  representatives  of  the  deceased. 
Not  only  is  the  above  conclusion  in- 
volved in  the  construction  contended 
for  by  plaintiff,  but  also  the  further 
conclusion  that  the  party  receiving  the 
injury,  if  he  lives,  say  one  year,  may 
himself  sue  and  recover,  for  the  injury 
inflicted  upon  him,  damages  in  any 
amount  which  the  jury  trying  the  case 
may  give  under  the  facts  of  the  case; 
and  if  death  afterwards  ensues  from  the 
injury,  his  representatives  may  sue  un- 
der §  2  of  the  statute,  and  recover  an 
additional  sum  of  $5,000,  thus  holding 
the  party  liable  in  two  actions  of  two 
different  parties  for  the  same  wrong. 
.     .     .     This    reading    of    the    section 


also  conclusively  refutes  the  interpreta- 
tion or  meaning  given  by  plaintiff  to 
the  words  'any  person'  in  the  1st  clause 
of  the  2d  section.  According  to  the 
plaintiff's  interpretation  of  these  words, 
the  representatives  of  a  servant,  injured 
by  the  negligence  of  a  fellow  servant, 
while  engaged  in  running  and  operating 
the  road,  without  any  fault  of  the  mas- 
ter, could  sue  and  recover  against  the 
master  $5,000,  although  the  servant,  had 
he  lived,  could  not  have  sued  at  all  for 
the  injury;  yet  the  representative  of 
the  servant  whose  death  was  occasioned 
by  defective  track  or  defective  machin- 
ery could  not  sue  for  and  recover  any- 
thing under  the  2d  section,  altliough  the 
servant,  had  he  lived,  could  have  sued 
the  master,  and  have  recovered  any 
damage  which  he  may  have  sustained 
by  reason  of  an  injury  inflicted  upon 
him  in  consequence  of  a  defective  road 
or  defective  machinery  used  in  operat- 
ing it.  It  seems  to  us  to  be  a  manifest 
misinterpretation  of  the  2d  section  to 
construe  it  so  as  to  say  that  the  legis- 
lature in  the  1st  clause  intended  to  give 
the  representatives  of  a  servant  who 
would  have  had  no  cause  of  action  had 
he  lived,  a  right  to  sue  and  recover 
$5,000,  and  in  the  2d  clause  of  the  same 
section  denied  to  the  representative  of 
a  servant  who  would  have  had  a  cause 
of  action  had  he  lived  the  right  to  sue 
and  recover  damages  under  that  sec- 
tion. And  the  fact  that,  in  the  2d  clause 
of  this  section,  the  legislature,  by  not 
extending  the  right,  did  deny  the  right 
of  the  representative  of  a  servant  dy- 
ing from  an  injury  received  from  a  de- 
fective road  or  machinery  to  sue  and 
recover  under  that  section,  is  conclusive 
proof  that  they  did  not  intend  to  in- 
clude under  the  term  'any  person'  a 
fellow  servant  injured  by  the  negligence 
of  a  fellow  servant,  without  fault  of 
the  master." 

Henry,  J.,  dissented  in  an  elaborate 
opinion;  the  theory  of  the  majority  of 
the  court,  that  the  3d  section  was  the 
key  to  the  meaning  of  the  2d,  was,  he 
considered,  erroneous,  as  the  2d  section 
was  penal  in  its  character,  while  the 
3d  was  compensative  and  merely  pre- 
served common-law  rights  of  action.  As 
regards  the  argumentation  ad  absurdum 
(see  above), — 'that  under  the  plaintiff's 
construction  of  the  act  a  servant,  how- 
ever seriously  injured,  could  recover  no 
damages,  while  if  he  died  his  represent- 
atives could  recover  $5,000, — he  consid- 
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ered  that  there  was  no  valid  reason  for 
asserting  that,  because  the  legislature 
may  have  thought  it  beat  that  the  com- 
mon-law rule  should  remain  in  force  as 
respects  the  servant  himself,  it  should 
be  concluded  that  the  legislature  did  not 
intend  that  his  representatives  should 
have  a  right  of  action,  when  the  lan- 
guage of  the  law  was  broad  enough  to 
give  it.  Another  point  made  by  the 
learned  judge  was  that  as  the  decision 
in  the  ScMiltz  Case  had  been  recognized 
as  the  law  of  the  land  for  about  ten 
years,  it  should  be  left  to  the  legisla- 
ture to  say  whether  a  new  enactment 
should  be  passed,  establishing  another 
rule. 

Other  cases  in  which  the  same  doe- 
trine  has  been  adopted  are  Chapman  v. 
Reynolds  (1896)  23  C.  C.  A.  166,  33 
U.  S.  App.  686,  77  Fed.  274;  Lutz  v. 
Atlantic  <&  P.  R.  Co.  (1892)  6  N.  M. 
496,  16  L.R.A.  819,  30  Pac.  912. 

In  Hoicd  V.  Mississippi  C.  R.  Co. 
(1874)  50  Miss.  178,  counsel  argued 
that  the  words  "any  person"  included 
employees.  The  court  decided  against 
the  plaintiff  on  general  grounds,  with- 
out any  express  comment  as  to  this  con- 
tention. 

It  is,  of  course,  not  disputed  that,  un- 
der any  statute  which  permits  the  main- 
tenance of  an  action  for  a  death  result- 
ing from  negligence,  a  personal  repre- 
sentative of  a  servant  who  was  killed 
can  recover  damages  if  the  delinquent 
employee  was,  by  virtue  of  the  common- 
law  doctrines  prevalent  in  the  particu- 
lar jurisdiction  where  the  accident  oc- 
curred, not  a  fellow  servant  of  the 
decedent.  Sullivan  v.  Missouri  P.  R. 
Go.  (1888)  97  Mo.  113,  10  S.  W.  852 
(applying  the  above  doctrine  between  a 
trackwalker  and  a  trainman)  ;  or  where 
the  negligence  which  caused  the  death 
was  that  of  an  employee  of  whose  in- 
competency the  defendant  had  notice. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Davis 
(1898)  —  Tex.  Civ.  App.  — ,  45  S.  W. 
956,  (1898)  92  Tex.  372,  48  S.  W.  570. 

(b)  Acts  imposing  liability  on  tort- 
feasors generally. — In  Eubgh  v.  "New 
Orleans  &  C.  R.  Co.  (1851)  6  La.  Ann. 
496,  54  Am.  Dec.  565,  it  was  held  that, 
under  §  2294  of  the  Louisiana  Code 
(similar  to  §  1382  of  the  Code  Napo- 
leon), which  provides  that  every  act 
that  causes  damage  obliges  him  by  whose 
fault  it  happened  to  repair  it,  an  em- 
ployer cannot  be  held  liable  for  a  fatal 
injury  caused  by  a  fellow  servant  of  the 


decedent,  unless  it  was  known,  actually 
or  constructively,  to  the  employer,  that 
the   tort-feasor   was    incompetent. 

(e)  Acts  imposing  liahility  for  inju- 
ries caused  by  the  negligence  of  oonvmon 
carriers. —  (See  also  subd.  (f),  infra.) 
Upon  grounds  very  similar  to  those 
which  have  been  deemed  conclusive 
where  the  effect  of  the  damage  acts  has 
been  in  question,  the  courts  have  deter- 
mined that  a.  statute  which,  in  general 
language,  requires  a  railway  company 
or  other  common  carrier  to  answer  for 
the  negligence  of  their  agents  in  the 
operation  of  trains,  etc.,  does  not  pre- 
clude them  from  relying  on  the  plea 
that  the  delinquent  was  a  coservant  of 
the  injured  person. 

By  Mass.  Pub.  Stat.  chap.  112,  §  212, 
it  is  provided  that,  when  the  life  of  a 
passenger,  or  of  a  person  being  in  the 
exercise  of  due  diligence,  and  not  a  pas- 
senger nor  in  the  employment  of  such 
corporation,  is  lost  "by  reason  of  the- 
negligence  or  carelessness  of  a  corpora- 
tion operating  a  railroad  or  street  rail- 
way, or  of  the  unfitness  or  gross  negli- 
gence or  carelessness  of  its  servants  or 
agents  while  engaged  in  its  business," 
certain  damages  might  be  recovered  by 
indictment  to  the  use  of  certain  persons 
named.  This  provision  was  amended 
by  the  Statute  of  1883,  chap.  243,  by 
adding  the  words  "and  if  an  employee- 
of  such  corporation,  being  in  the  exer- 
cise of  due  care,  is  killed  under  such 
circumstances  as  would  have  entitled  the 
deceased  to  maintain  an  action  for  dam- 
ages against  such  corporation  if  death 
had  not  resulted,  the  corporation  shall 
be  liable  in  the  same  manner,  and  to  the 
same  extent,  as  it  would  have  been  if 
the  deceased  had  not  been  an  employee." 
In  an  action  under  this  statute  for  the 
death  of  an  employee,  no  recovery  can 
be  had  if  the  only  negligence  shown  is- 
that  of  the  fellow  servants  of  the  person 
injured.  Ducey  v.  Old  Colony  R.  Co.. 
(1891)  153  Mass.  112,  26  N.  E.  437. 
The  court  said:  "If  the  plaintiff's  in- 
testate had  survived,  he  could  not  have 
maintained  an  action  for  his  injury. 
The  purpose  of  the  statute  is  to  permit 
the  administrator  to  maintain  an  action 
for  the  death  when  the  intestate  could 
have  maintained  an  action  if  he  had 
recovered,  and  not  otherwise.  When  his 
action  would  have  been  defeated  by  the 
defense  of  common  employment  if  he 
had  sued,  the  action  of  his  adminis- 
trator will  be  barred  in  the  same  way 
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in  a  suit  brought  on  account  of  his 
death.  This  seems  the  only  reasonable 
interpretation  of  the  statute." 

The  transfer  of  freight  by  a  railroad 
company  from  a  vessel  to  its  cars  is  a 
railroad  operation,  within  the  words  of 
this  statute.  Daley  v.  Boston  &  A.  R. 
Co.  (1888)  147  Mass.  102,  16  N.  E.  690. 

Mere  failure  of  an  engineer  to  stop 
a  train  at  a  distance,  on  seeing  men  at 
work  on  the  track  trying  to  remove  a 
telegraph  pole,  without  evidence  that  he 
saw  that  the  pole  extended  on  the  track, 
is  not  such  "gross  negligence"  as  will 
give  a.  right  of  action  for  the  death  of 
one  of  the  men,  under  this  statute. 
CUsholm  V.  Old  Colony  R.  Co.  (1893) 
159  Mass.  3,  33  N.  E.  927. 

In  Atchison,  T.  cf  S.  F.  R.  Co.  v.  Far- 
row ( 1883 )  6  Colo.  498,  the  statute  un- 
der discussion  provided  that  "whenever 
any  person  shall  die  from  an  injury  re- 
sulting from,  or  occasioned  by,  the  neg- 
ligence, unskilfulness,  or  criminal  intent 
of  any  officer,  .  .  .  while  running, 
.  .  .  any  locomotive,  car,  or  train  of 
cars,  .  .  .  and  when  any  passenger 
shall  die  from  any  injury  resulting 
from,  or  occasioned  by,  any  defect  or 
insufficiency  in  any  railroad  or  any  part 
thereof,  or  in  any  locomotive  or  car" 
the  employer  of  the  delinquent  "shall 
forfeit  and  pay  for  every  person  and 
passenger  so  injured  the  sum  of  not 
exceeding  $5,000,  and  not  less  than 
$3,000."  The  court  said:  "The  act 
contains  four  other  sections,  but  there 
is  nothing  therein  giving  a  right  of  ac- 
tion for  such  injuries  to  the  employee 
himself,  if  he  survive  the  same.  The 
position  of  appellee  and  the  district 
court,  therefore,  is,  that  the  legislature 
intended  to  say  that  the  common-law 
rule  depriving  the  employee  injured, 
himself,  of  any  remedy,  unless  his  case 
be  covered  by  one  of  the  exceptions,  shall 
remain  in  force;  but  that,  if  he  die 
from  the  injury,  a  right  of  action  in 
favor  of  some  third  person  shall  spring 
into  existence;  that,  though  he  be  ren- 
dered a  helpless  cripple  and  invalid,  and 
a  burden  and  expense  to  his  friends, 
through  the  negligence  of  a  coemployee, 
still  he  shall  have  no  right  of  action 
against  his  employer,  while,  if  he  be 
instantly  killed,  his  widow  or  heirs  may 
recover  $5,000  from  such  employer.  The 
legislature  had  the  power  to  create  this 
distinction,  but  their  intent  to  do  so 
should  appear  clearly  from  the  context 
of  the  act  itself;  for,  if  there  be  doubt 


about  it,  and  the  statute  will  bear  an- 
other reasonable  interpretation,  one 
which  is  not  in  conflict  with  the  com- 
mon law,  the  latter  should  be  adopted. 
The  1st  section  above  quoted  may  be 
divided,  with  reference  to  the  individual 
injured,  into  parts:  First,  where  any 
person  dies  from  an  injury  caused  by 
the  negligence,  unskilfulness,  or  crimi- 
nal intent  of  an  officer,  servant,  or  em- 
ployee; and  secondly,  where  the  death 
of  a  passenger  is  occasioned  by  a  defect 
or  insufficiency  of  a  railroad,  locomotive, 
car,  stage-coach,  or  other  public  convey- 
ance. It  would  not  be  contended  that 
the  word  'passenger'  includes  employees, 
although  they  are  upon  the  defective  car 
or  conveyance  and  receive  fatal  injuries 
through  such  defect.  Why  should  the 
legislature  discriminate  between  the  two 
causes  of  death?  Why  should  they  say 
that  a  right  of  action  shall  be  given  to 
the  widow  when  death  results  from  the 
negligence  of  a  fellow  servant,  but  deny 
the  same  when  it  is  due  to  defects  in  the 
car  or  conveyance  upon  which  the  serv- 
ant is  compelled  to  ride?  The  employer 
or  master  is  no  more  at  fault  in  one 
case  than  in  the  other.  His  responsi- 
bility and  liability  are,  in  law,  no  great- 
er in  the  choosing  of  competent  and 
careful  servants  than  they  are  in  the 
selection  and  purchase  of  safe  machin- 
ery and  appliances." 

By  the  Mississippi  Anno.  Code  of 
1892,  §  3557,  it  is  provided  that  "every 
railroad  company  shall  be  liable  for  all 
damages  which  may  be  sustained  by  any 
person  in  consequence  of  the  neglect  or 
mismanagement  of  any  of  its  agents,  en- 
gineers, or  clerks,  or  for  the  mismanage- 
ment of  its  engines;  but  for  injury  to 
any  passenger  upon  any  freight  train 
not  being  intended  for  both  passengers 
and  freight,  the  company  shall  not  be 
liable  except  for  the  gross  negligence  or 
carelessness  of  its  servants."  This  pro- 
vision is  not  applicable  to  employees. 
Hew  Orleans,  J.  &  0.  N.  R.  Co.  v. 
Hughes   (1873)  49  Miss.  258. 

In  Carle  v.  Bangor  &  P.  Canal  dc  R. 
Co.  (1857)  43  Me.  269,  it  was  argued 
that  the  common  law  had  been  modified 
by  Me.  Rev.  Stat.  chap.  81,  §  21,  pro- 
viding that  "every  railroad  corporation 
shall  be  liable  for  all  damages  sustained 
by  any  person  in  consequence  of  any 
neglect  of  the  provisions  of  the  forego- 
ing section,  or  of  any  other  neglect  of 
any  of  their  servants,  or  by  any  mis- 
management of  their  engines,  in  an  ac- 
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tion  on  the  case  by  the  person  sustain- 
ing such  damages."  This  contention 
did  nO't  prevail.  "The  general  purpose 
of  this  statute,"  said  the  court,  "seems 
to  be  to  fix  and  establiali  the  rights  and 
obligations  of  railroad  corporations  as 
between  themselves  and  third  persons 
not  tlieir  servants,  and  the  language 
relied  on  in  the  section  cited  has  refer- 
ence to  the  liabilities  of  such  corpora- 
tions for  the  neglects  of  their  agents  or 
servants.  Notwithstanding  its  literal 
construction  might  entitle  a  negligent 
servant  to  recover  for  injuries  sustained 
through  his  own  fault,  or  any  servant 
to  recover  for  injuries  occasioned  by  the 
fault  of  a  fellow  servant,  still  such  a 
construction  is  wholly  inadmissible. 
Statutes,  unless  plainly  to  be  otherwise 
construed,  should  receive  a  construction 
not  in  derogation  of  the  common  law. 
Considering  the  general  design  of  this 
statute,  we  are  of  opinion  that  it  was 
not  the  intention  of  the  legislature  to 
change  the  nature  of,  or  the  incidents 
connected  with,  any  contracts  between 
such  corporations  and  their  servants. 
If  such  had  been  the  intention,  we  think 
it  would  have  been  more  plainly  or  di- 
rectly expressed.  The  vpords,  any  per- 
son, in  that  section  of  the  statute  relied 
on,  must  be  limited  in  their  application 
to  such  persons  as  were  not  the  servants 
of  the  corporation,  and  who  may  have 
sustained  damages  without  any  contrib- 
uting fault  on  their  part;  thus  leaving 
such  servants,  who  are  presumed  to  have 
arranged  their  compensation  with  their 
eyes  open,  and  to  have  assumed  the  re- 
lation with  all  its  ordinary  dangers  and 
risks,  without  any  remedy  against  the 
corporation  for  such  injuries  as  may  be 
incident  to  the  service  they  have  engaged 
to  perform." 

It  has  also  been  held  that  employees 
are  not  within  the  purview  of  the  Maine 
statute  which  declares  that  when  the  life 
of  a  person  is  lost  through  the  careless- 
ness of  a  railroad  corporation  or  its 
servants,  compensation  shall  be  made  to 
the  heirs  of  the  deceased.  State  v. 
Maine  G.  R.  Co.  (1872)  60  Me.  490.  "It 
is  certain,"  said  the  court,  "that  the  act 
of  1855,  which  is  the  basis  of  the  exist- 
ing law,  did  not  apply  to  the  employees 
of  the  corporation.  The  1st  section  of 
the  act  applied  only  to  passengers.  The 
2d  section  of  the  act  applied  to  persons 
other  than  passengers,  but  expressly  ex- 


cluded the  employees  of  the  road.  In 
the  Revised  Statutes,  these  several  pro- 
visions are  crowded  into  one  section  of 
only  seven  lines,  and  the  language  em- 
ployed is  more  general.  But  there  is 
nothing  to  lead  us  to  believe  that  » 
change  of  the  law  was  intended.  Our 
conclusion,  therefore,  is  that  the  exist- 
ing statute  is  not  applicable  to  the  em- 
ployees of  the  road.  To  hold  otherwise 
would  endanger  the  safety  of  travelers. 
Their  safety  requires  that  the  persons 
in  charge  of  a  train  of  cars  should  be 
regarded  as  a  unit;  that  each  should  feel 
responsible  not  only  for  his  own  con- 
duct, but  also  for  the  conduct  of  all  the 
others.  They  should  be  made  to  feel 
that  it  is  their  duty  not  only  to  be 
watchful  of  themselves,  but  to  be  watch- 
ful of  each  other.  And  this  end  will  be 
best  secured  by  making  them  the  insur- 
ers of  their  own  safety." 

The  Kansas  act  of  March  2,  1870.  pro- 
viding that  all  railroads  "shall  be  liable 
for  all  damages  done  to  persons  or  prop- 
erty when  done  in  consequence  of  any 
neglect  on  the  part  of  the  railroad  com- 
panies" is  applicable  only  where  a  rail- 
road company,  as  a  company,  has  been 
negligent;  and  has  no  application  to  a 
ease  where  the  negligence  of  an  employee 
produces  injury  to  a  coemployee.  Ka7i- 
sas  P.  E.  Co.  v.  Salmon  (1873)  11  Kan. 
83. 

The  death  of  a  steamboat  employee  on 
a  steamboat,  caused  by  the  negligence  of 
a  fellow  servant,  is  held  not  to  be  within 
R.  I.  Pub.  Stat.  chap.  204,  §  15,  making 
common  carriers  by  steamboat  liable  for 
lost  of  life  of  "any  person,  whether  a 
passenger  or  not,  in  the  care  of"  such 
common  carrier,  caused  by  its  negligence 
or  that  of  its  servants.  Miller  v.  Coffin 
(1895)   19  R.  I.  164,  36  Atl.  6. 

(d)  Acts  requirinq  warning  signals 
on  railway  trains. — The  larger  part  of 
the  cases  which  deal  with  the  scope  of 
statutes  providing  that  warning  signals 
shall  be  given  when  trains  are  approach- 
ing crossings  have  been  determined  with- 
out any  direct  reference  to  the  availa- 
bility of  the  defense  of  common  employ- 
ment. See  §  1640,  note  1,  subd.  (a), 
ante.  In  some  of  the  cases  referred  to, 
as  the  conclusion  was  that  the  statute 
under  discussion  was  not  applicable  at 
all  to  the  servants,  the  investigation 
never  reached  the  stage  at  which  it 
might  have  become  necessary  to  consider 
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the  question  whether  that  defense  was  a 
bar  to  the  action.  In  the  remainder  of 
those  cases, — those  in  which  servants 
were  held  to  be  entitled  to  take  advan- 
tage of  the  statute, — the  courts  seem  to 
have  tacitly  proceeded  upon  the  theory 
that  the  duty  imposed  was  non-dele- 
gable. 

But  in  some  cases  where  a  statute  of 
this  description  was  under  discussion  it 
has  been  expressly  laid  down  that  the 
mere  fact  that  the  railway  company  is 
declared  to  be  liable  to  "any  person" 
for  a  breach  of  the  duty  so  imposed  does 
not  operate  so  as  to  supersede  the  gen- 
eral rule  of  law  which  exempts  an  em- 
ployer from  liability  to  his  own  servants 
for  the  fault  of  their  fellow  servants. 
Randall  v.  Baltimore  &  0.  R.  Go.  (1883) 
109  U.  S.  478,  27  L.  ed.  1003,  3  Sup.  Ct. 
Rep.  322  (a  decision  with  reference  to  a 
statute  of  W.  Va.  1873,  chap.  88,  §  31). 
The  court  cited  O'Donnell  v.  Providence 
&  W.  R.  Co.  (18.59)  6  R.  I.  211;  Harty 
V.  Central  R.  Go.  (1870)  42  N.  Y.  468, 
as  authorities  for  the  doctrine  that  the 
main,  if  not  the  sole,  object  of  the  stat- 
ute was  to  protect  travelers  on  the  high- 
way, but  suggested  that  it  might,  per- 
haps, include  passengers  on  the  trains, 
or  strangers  who  were  not  trespassers 
on  the  line  of  the  road. 

(e)  Statutes  defining  liability  of  rail- 
loay  companies  in  connection  with  the 
procuring  of  rights  of  way. — The  Iowa 
act  of  1853,  "granting  to  railroad  com- 
panies the  right  of  way"  provided  (§ 
14)  that  every  railroad  corporation  shall 
be  liable  for  all  damages  sustained  by 
any  person  in  consequence  of  any  neglect 
of  the  provisions  of  this  act,  or  of  any 
other  neglect  of  their  agents,  or  of  any 
mismanagement  of  their  engineers.  It 
was  held  that  this  section  did  not  cover 
damages  accruing  to  a  servant  from  the 
neglect  of  locomotive  engineers  after  the 
road  was  built.  Such  a  construction 
was  deemed  to  be  precluded  because, 
first,  no  such  object  was  indicated  by 
the  title;  second,  to  ascribe  to  the  law 
such  an  effect  would  render  it  -lartial, 
and  not  uniform,  in  its  application. 
Sullivan  v.  Mississippi  &  M.  R.  Co. 
(1860)   11  Iowa,  421. 

(f)  Kentucky  statute  imposirvg  liabil- 
ity for  wilful  neglect. — Under  2  Ky. 
Rev.  Stat.  510  (act  of  March  10,  1854), 
a  right  of  action  was  given  to  the  per- 
sonal representative  of  an  employee  in- 


jured by  the  wilful  neglect  of  the  agents. 
of  a  railroad  company.  The  "wilful 
neglect"  here  mentioned  is  the  creature 
of  statute,  and  applies  only  in  cases, 
where  death  results  from  the  injury. 
Craddock  v.  Lmiisville  &  N.  R.  Co.. 
(1891)  13  Ky.  L.  Rep.  18,  16  S.  W.  125., 

The  phrase  has  been  said  to  imply- 
"a  reckless  indifference  to  the  safety  of 
the  public,  or  an  intentional  failure  to. 
perform  a  manifest  duty."  Collins  v.. 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  (1892) 
13  Ky.  L.  Rep.  670,  18  S.  W.  11,  deny- 
ing recovery  in  case  where  an  employee, 
was  injured  by  the  explosion  of  a  gas 
tank,  and  the  plaintiff  sought  to  bring 
the  case  within  the  statute  by  contend- 
ing that  wilful  neglect  was  indicated 
by  evidence  showing  that  a  tar  roof  had 
been  used  instead  of  a  slate  or  iron  one 
on  a  gas  house;  that  there  was  no  vent 
in  it  for  the  escape  of  leaking  gas ;  and 
that  gas  tanks  which  were  9?  feet  out- 
side the  gas  building,  with  a  fire  wall 
between  them  and  the  fires  under  the 
gas  retorts,  were  too  near  those  fires. 

The  statute  has  no  application  to  an 
action  against  a  steamboat  owner  for 
damages,  where  an  employee  on  the 
steamboat  was  shot  and  killed  by  an- 
other emplovee.  Morgan  v.  Thompson 
(1884)  82  Ky.  383,  following  Spring  v., 
Glenn  (1876)  12  Bush,  172,  where  it 
was  laid  down  that  the  statute  gives  no 
right  to  the  personal  representative  to 
maintain  an  action  when  the  killing  is. 
malicious  and  intentional. 

This  statute  has  now  been  repealed  by 
§  241  of  the  Kentucky  Constitution,  pro- 
viding that  "whenever  the  death  of  a, 
person  shall  result  from  an  injury  in- 
flicted by  negligence  or  wrongful  act, 
then,  in  every  such  case,  damages  may 
be  recovered  for  such  death  from  the 
corporations  and  persons  so  causing  the 
same." 

This  provision  does  not  give  a  right 
of  action  for  the  death  of  a  servant,, 
caused  by  the  negligence  of  a  fellow 
servant  of  equal  grade,  in  the  same  field 
of  labor.  Linck  v.  Louisville  &  N.  R. 
Co.  (1899)  107  Ky.  370,  54  S.  W.  184. 
But  it  improves  the  position  of  a  serv- 
ant to  this  extent,  that,  whereas  no  ac- 
tion could  be  maintained  before  the- 
change  in  the  law  for  the  negligence  of  a 
superior  fellow  servant  unless  that  neg- 
ligence was  wilful,  recovery  may  now  be- 
had  for  the  death  of  a  servant,  caused 
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by  the  ordinary  negligence  of  such  a 
fellow  servant.  Southern  B.  Co.  v.  Barr 
(1900)  21  Ky.  L.  Rep.  1615,  55  S.  W. 
900;  Linck  v.  Louisville  d  N.  R.  Co. 
(1899)  supra. 

It  has  been  held  in  another  case  that 
the  instructions  in  an  action  against  a 
railroad  company  for  personal  injuries 


to  an  employee  should  not  make  any  ref- 
erence to  wilful  negligence.  Louisville 
N.  B.  Co.  V.  Foard  (1898)  104  Ky.  456, 
47  S.  W.  342. 

For  a  general  review  of  the  Kentucky 
oases  regarding  qoservice,  see  §  1478, 
ante. 


CHAPTEE  LXXII. 

STATUTES   ENACTED   EXPRESSLY  FOE  THE   BENEFIT  OF   SERVANTS. 
INTRODUCTORY  CHAPTER. 


A.  CONSTBUCTION    AND   EFFECT   OP    SUCH   STATUTES. 

1641a.  On  what  footing  these  statutes  are  construed. 

1642.  For  what  acts  of  coservants  an  employer  is  liable. 

1643.  When  the  statutory  right  of  action  accrues  and  is  terminated. 

1644.  Necessity  of  proving  knowledge  on  the  defendant's  part. 

B.  Defenses  available  in  actions  undeb  statutes. 

1646.  Generally. 

1647.  Assumption  of  risks. 

a.  Ordinary  risks  assumed. 

6.  Possibility  of  future  negligence  on  the  part  of  statutory  vice 
principal,  not  a  risk  assumed. 

c.  Extraordinary  risks;   how  far  assumed,  in  the  absence  of  ex- 

press provisions  on  the  subject. 

d.  Effect    of   express    provisions   with   regard   to   assumption   of 

extraordinary  risks. 
1647a.  Assumption  of  risk  or  volenti  non  fit  injuria  as  a  defense  to  the 

master's    breach    of    a    specific    statutory    duty.      American 

decisions. 
a.  Generally. 
6.  Discussion  of  cases. 

c.  Statutes  prohibiting  the  employment  of  minors  under  certain 

age. 

1648.  Contributory  negligence. 

a.  Generally. 

6.  Availability  of  the  defense,  as  dependent  on  the  provisions  of 

the  statute  sued  upon, 
o.  Availability  of  defense  inferred  from  language  of  statute. 

d.  Knowledge  of  risk,  how  far  negligence  is  inferable  from. 

1649.  Limits   of   the   doctrine   that   contributory  negligence  is  a   bar  to 

an  action. 

1650.  Volenti  non  fit  injuria. 

M.  &  S.  Vol.  v.— 316.  (5041) 
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The  constitutionality  of  statutes  imposing  specific  duties  upon  mas- 
ters will  be  discussed  in  the  concluding  chapter  of  this  treatise. 

As  to  the  conflict  of  laws  in  cases  where  a  statute  affecting  the  lia- 
bility of  an  employer  is  an  element,  see  chapter  lxxxvi.,  post. 

As  to  the  necessity  of  showing  that  the  breach  of  the  statute,  which 
is  the  gravamen  of  the  complaint,  was  the  proximate  cause  of  the  in- 
jury in  suit,  see  chapter  lxvii.,  and  §  1670,  post. 

A.    CONSTKUCTION  AND  EFFECT  OF  SUCH  STATUTES. 

1641a.  [639]  On    what    footing    these    statutes    are    construed. — 

(See  §  1666,  post). — What  general  canon  of  construction  shall  be  ap- 
plied in  determining  the  effect  of  statutes  of  the  class  reviewed  in  this 
and  the  following  chapters  will  depend  upon  whether  their  meaning  is 
to  be  defined  with  reference  to  the  consideration  that  they  augment 
the  common-law  liability  of  employers,  or  with  reference  to  the  con- 
sideration that  they  are  of  a  remedial  character. 

As  regards  statutes  of  the  class  which  includes  the  English  em- 
ployers' liability  act  and  those  copied  from  it,  it  is  scarcely  possible 
to  say  that  any  fixed  principle  of  construction  has  been  generally  and 
definitely  adopted.  But  on  the  whole  the  tendency  seems  to  be  in 
the  direction  of  treating  them  as  enactme  nts  of  a  remedial  character, 
and  construing  them  in  a  sense  favorable  to  the  servant.^ 

It  has  been  laid  down  that  the  Massachusetts  employers'  liability 
act  of  1887  (see  chapter  lxxiv.,  post)  should  be  construed  liberally 
in  favor  of  employees.*  [That  the  Indiana  employers'  liability  act 
(Ind.  Eev.  Stat.  §  7083)  is  to  be  construed  liberally,  as  being  remedial 
in  nature,  has  been  held  by  both  a  court  in  another  state  and  by  the 
supreme  court  of  that  state.*  A  contrary  rule  prevails  in  New  York 
in  regard  both  to  the  factory  act  and  to  the  employers'  liability  act 

lln  Walsh  v.  Whiteley   (1888)   L.  R.  clared  himself  to  be  an  adherent  of  the 

21  Q.  B.  Div.  371,  57  L.  J.  Q.  B.  N.  S.  latter  school. 

586,   36  Week.  Rep.   876,   53   J.  P.  38,  A  similar  opinion  was  expressed  by 

Lord  Esher  recognized  that  there  had  Lord    Trayner    in    Jackson    v.    Rodger 

always  been  two  schools  of  thought  with  (1900)   2  Sc.  Sess.  Cas.  5th  series,  533, 

regard  to  cases  of  injuries  to  servants,  in  construing  the  factory  act. 

the  one  proceeding  upon  the  theory  that  ^  Byalls   v.    Mechanics'   Mills    (1889) 

enactments  with  regard  to  masters  and  150  Mass.  190,  5  L.R.A.  667,  22  N.  E, 

workmen  should  be  construed  as  strictly  766,  per  Holmes,  J. 

as  possible,  the  other  taking  the  position  3  Cleveland,    C.    C.    &    St.   L.   R.    Co, 

that  in  construing  such  statutes  the  fact  v.  Austin  ( 1906 )  127  111.  App.  281. 

that  a  master  and  his  servants  are  not  "While  the  act  is   remedial,   and,  to 

on  an  equal  footing  should  be  taken  into  the  extent  that  the  legislaitive  purpose 

account,  and  that  a  liberal  construction  can  be  divined,  is  not  to  be  construed 

was  appropriate.    The  learned  judge  de-  in  a  spirit  of  narrowness,  yet,  to  the 
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of  1902  (see  chap,  lxxiv.,  post).*  So  it  has  been  held  that  a  statiite 
prohibiting  the  employment  of  children  of  less  than  a  certain  age  in 
a  certain  kind  of  work  must  be  strictly  construed,  for  the  reason  that 
it  is  in  derogation  of  the  common  law.**  But  the  conclusion  that  a 
statute  of  this  type  is  essentially  remedial,  and  should  therefore  re- 
ceive a  liberal  construction,  would  seem  to  be  strongly,  if  not  de- 
cisively indicated  by  the  consideration  that  it  is  intended  to  obviate 
certain  serious  evils  which  have  been  found  by  experience  to  result 
from  the  unrestricted  employment  of  children. 

It  has  been  held  that  the  Illinois  statutes  which  provide  for  the 
health  and  safety  of  persons  employed  in  mines  are  to  be  liberally 
construed.*    But  a  contrary  rule  has  been  applied  in  Pennsylvania.** 

[And  it  has  been  held  that  the  Missouri  statute  modifying  the  fel- 
low-servant doctrine  should  be  construed  liberally.®  The  Mississippi 
court  has  taken  the  same  view  of  the  Constitution  of  that  state.'    So 


extent  that  the  legislative  purpose  is 
not  expressed,  we  must  follow  the  rule 
and  reason  of  the  common  law."  Ameri- 
can Rolling  Mill  Co.  v.  Hullinger  ( 1903 ) 
161  Ind.  673,  67  N.  E.  986,  69  N.  E.  460. 
*  Bushtis  V.  Oatskill  Cement  Co. 
(1908)  128  App.  Div.  780,  113  N.  Y. 
Supp.  294,  affirmed  in  (1910)  198  N.  Y. 
548,  92  N.  E.  1079;  O'Neil  v.  Karr 
(1906)  110  App.  Div.  571,  97  N.  Y. 
Supp.  148. 

*i^  Murphy  v.  Bennett  (1896)  11  App. 
Div.  298,  42  N.  Y.  Supp.   61. 

i  Beard  v.  Sheldon  (1885)  113  lU. 
584;  Carterville  Coal  Co.  v.  Alhott 
(1898)   81  111.  App.  279. 

Sa/)i  Reeder  v.  LeMgh  Valley  Coal 
Co.  (1911)  231  Pa.  563,  80  Atl.  1121, 
in  discussing  a  statute  requiring  dan- 
gerous machinery  in  mines  to  be  guard- 
ed, the  court  said:  "When  the  legisla- 
ture takes  a  step  in  advance  of  the  com- 
mon law  and  imposes  additional  bur- 
dens upon  employer  in  order  to  meet 
the  necessities  of  modern  industrial 
growth,  the  new  duties  thus  imposed 
should  be  so  clearly  set  forth  as  to  leave 
no  doubt  as  to  the  legislative  inten- 
tion. There  should  be  no  such  thing  as 
a  doubtful  statutory  duty." 

6  In  Rice  v.  Wahash  R.  Co.  (1902)  92 
Mo.  App.  35,  the  court  said :  "Laws  of 
this  kind  are  of  a  remedial  nature,  and 
such  an  interpretation  is  and  ought  to 
be  given  to  them  as  will  best  realize  the 
purpose  of  the  legislature  to  afford  em- 
ployees of  railroad  companies,  who  work 


in  dangerous  positions  and  are  exposed 
to  the  unusual  hazards  incident  to  a 
service  in  which  their  personal  safety 
is  jeopardized  by  the  carelessness  of 
numerous  other  employees  over  whom 
they  have  no  control,  and  whose  habits 
of  work,  in  respect  to  being  careful  or 
careless,  they  have  but  slight  chance  to 
observe,  redress  for  injuries  sustained  by 
the  default  of  such  other  employees,  un- 
restricted by  the  common-law  doctrine 
in  regard  to  injuries  caused  by  the  acts 
of  fellow  servants.  Hence,  attention  is 
paid  rather  to  the  humane  spirit  of  the 
law  than  to  its  exact  words."  This  is 
quoted  with  approval  in  Pratt  v.  Mis- 
souri P.  R.  Co.  (1909)  139  Mo.  App. 
502,  122  S.  W.  1125. 

And  in  Peters  v.  St.  Louis  &  8.  F.  R. 
Co.  (1910)  150  Mo.  App.  721,  131  S.  W. 
917,  the  Springfield  court  of  appeals,  in 
discussing  this  same  statute,  said  that 
it  was  of  a  remedial  nature,  and  was 
passed  by  the  legislature  because  it  was 
dissatisfied  with  the  common-law  rule 
as  it  formerly  existed.  It  was  therefore 
to  be  construed  with  a  view  to  the  pur- 
pose of  the  legislature  in  enacting  it, 
citing  Rice  v.  Wabash  R.  Co.  (1902)  92 
Mo.  App.  35. 

But  in  Gray  v.  Walash  R.  Co.  (1911) 
157  Mo.  App.  92,  137  S.  W.  324,  the  St. 
Louis  court  of  appeals  said  that  the 
statute,  being  penal  in  character,  is  to 
be  both  strictly  construed  and  pursued. 

T  Southern  R.  Co.  v.  Cheaves  (1904) 
84  Miss.  565,  36  So.  691. 
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one  of  the  Federal  courts,  in  construing  the  South  Carolina  Consti- 
tution, says  that  this  provision  is  of  a  remedial  character,  and  is  en- 
titled to  that  interpretation  which  reasonably  accomplishes  the  object 
and  benefit  which  its  enactment  was  intended  to  subserve.' 

A  like  ruling  has  been  made  in  respect  to  the  Texas  statute  (Eev. 
Stat.  art.  45601).^] 

In  some  states  the  principle  upon  which  statutes  affecting  the  lia- 
bility of  employers  are  construed  is  settled  by  a  special  provision  ex- 
pressly declaring  that  the  rule  by  which  statutes  in  derogation  of  the 
common  law  are  to  be  strictly  construed  shall  not  be  applicable  to 
certain  statutes.^" 

In  respect  to  the  construction  of  the  statutes  imposing  a  specific 
duty  upon  the  master  in  cases  of  criminal  prosecution,  see  §  1915, 
post. 

1642.  [640]  For  what  acts  of  coservants  an  employer  is  liable. — 
The  effect  of  many  of  the  statutes  reviewed  in  the  succeeding  chap- 
ters is  to  render  employers  responsible  for  the  acts  of  various  em- 
ployees who,  under  common-law  doctrines,  would  be  regarded  as  fel- 
low servants  of  the  persons  for  whose  benefit  the  statutes  have  been  en- 
acted. This  alteration  in  the  status  of  such  employees  does  not  af- 
fect the  operation  of  the  general  principle  that  a  master  is  not 
liable  for  the  torts  of  a  servant  which  are  entirely  outside  the  scope 
of  his  functions  as  a  servant,  and  therefore  unauthorized.  In  other 
words,  it  is  not  deemed  to  have  been  the  intention  of  the  legislature 
to  create,  in  favor  of  injured  employees,  a  liability  more  extensive 
than  that  which  they  would  incur  to  strangers  under  a  similar  showing 
of  facts.^ 

s  Snipes  v.  Southern  R.  Co.  (1908)  91  Lxxvi.,  post),  a  railway  company  is  not 

C.   C.  A.   593,   166  Fed.   1.  liable    for    the    death   of    an    employee 

9  Texas  d-  P.  R.  Co.  v.  Weib  (1903)  31  through  the  negligence  of  a  superintend- 
Tex.  Civ.  App.  498,  72  S.  W.  1044.  ent,  of  which  he  was  guilty  while  he  was 

10  See,   for   example,   Tex.   Rev.    Stat,  assisting  such  employee  outside  of  his 
Gen.   Prov.    §   2 ;    provision   applied   in  duties.     Hartford  v.  Nortliern  P.  R.  Co. 
Turner  v.  Cross   (1892)  83  Tex.  218,  15  (1895)  91  Wis.  374,  64  N.  W.  1033. 
L.R.A.  262,  18  S.  W.  578.  Under    the     Missouri     act     (chapter 

1  Under  the  Iowa  act  (chapter  lxxvi.,  lxxvi.,  post),  a  railway  company  is  not 

post),  a  railroad  company  is  not  liable  liable  for  the   negligence  of   an   engine 

for  an   injury  to  a  section  hand  from  wiper,   who    undertakes    to    operate   an 

being  thrown  off  a  hand  car  in  conse-  engine,  and  runs  over  a  coservant.     By 

quence   of   another   employee's   wilfully  the  words  "agents  or  servants"  in  the 

striking,   while   engaged   in   a   political  statute  are  meant  coemployees  acting  in 

discussion,  a  third  employee,  who,  in  at-  the    course   of   their   employment.      Be- 

tempting  to  avoid  the  blow,  pushed  the  quette  v.  St.  Louis,  I.  M.  &  8.  R.  Go. 

former  off  the  car.    Kincade  v.  Chicago,  (1900)  86  Mo.  App.  601. 

M.  d  St.  P.  R.  Co.  (1899)  107  Iowa,  682,  Under  the  Texas  act  (chapter  lxxvi.. 

78  N.  W.  698.  post),   the  negligence   of   a  fireman   in 

Under    the    Wisconsin    act    (chapter  jumping  from   a  rapidly  moving  train 
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1643.  [641]  When  the  statutory  right  of  action  accrues  and  is 
terminated. — On  the  one  hand  the  liability  of  an  employer  is  deter- 
mined by  the  law  as  it  was  at  the  time  the  injury  was  received,  and 
is  not  affected  by  a  statute  passed  while  the  servant's  action  is  pend- 
ing.^ On  the  other  hand,  the  repeal  of  an  act  does  not  affect  the  right 
of  action  for  an  injury  received  while  it  was  in  force." 

The  cases  in  which  certain  acts  were  declared  to  take  effect  im- 
mediately are  noticed  in  the  sections  in  which  those  acts  are  dealt 
with. 

1644.  [642]  Necessity  of  proving  knowledge  on  the  defendant's 
part. — In"  all  cases  where  the  establishment  of  an  employer's  statutory 
liability  depends  upon  its  being  proved  that  he  was  guilty  of  negli- 
gence in  the  premises,  the  general  rule  of  the  common  law  is  applica- 
ble that  culpability  cannot  be  inferred,  unless  it  is  shown  that  the  de- 
fendant, had  actual  or  constructive  knowledge  of  the  conditions  for 
which  it  is  sought  to  make  him  responsible.^    See  chapters  xl.,  xli.. 


upon  a  section  hand  standing  several 
feet  from  the  track  cannot  be  imputed 
to  the  railroad  company  in  the  absence 
of  anything  to  show  that  the  fireman 
was  acting  within  the  scope  of  his  em- 
ployment. Jackson  v.  Galveston,  H.  & 
S.  A.  R.  Co.  (1896)  14  Tex.  Civ.  App. 
685,  37  S.  W.  786. 

For  another  affirmation  of  the  doc- 
trine in  the  text,  see  Southern  Cotton- 
Oil  Co.  V.  De  Vond  (1894)  —  Tex.  Civ. 
App.  — ,  25  S.  W.  43.  See  also  Inter- 
national d  G.  N.  R.  Co.  V.  Cooper  (1895) 
88  Tex.  607,  32  S.  W.  517  (hot-water 
hose  turned  in  sport  on  a  fellow  serv- 
ant) ;  Galveston,  E.  &  8.  A.  R.  Co.  v. 
Currie  (1906)  100  Tex.  136,  10  L.R.A. 
(N.S.)  367,  96  S.  W.  1073  (compressed- 
air  hose  turned  in  sport  against  fellow 
servant.  For  a  case  involving  injuries 
caused  in  the  same  peculiar  manner,  see 
Ballard  v.  Louisville  &  N.  R.  Co.  [1908] 
128  Ky.  826,  16  L.R.A.[N.S.]  1052,  110 
S.  W.  296,  cited  in  §  1399,  note  2.) 

In  Savannah  Electric  Co.  v.  Hodges 
(1909)  6  Ga.  App.  470,  65  S.  E.  322, 
it  was  held  that  the  conductor  of  a 
street  car,  injured  by  a  blow  aimed  at 
him  by  another  employee  in  a  playful 
manner,  could  not  recover  from  the  rail- 
road company.  Although  no  statute  is 
mentioned,  it  is  clear  that  there  could 
be  no  possible  liability  in  the  absence 
of  a  statute,  since  in  that  case  the  serv- 
ant causing  the  injury  would  be  a  mere 
fellow  servant  of  the  conductor. 


But,  under  the  Minnesota  fellow-serv- 
ant statute,  it  was  held  in  Soderlund  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1907)  102 
Minn.  240,  13  L.R.A. (N.S.)  1193,  113 
N.  W.  449,  that  where  a  hand  car  was 
run  at  a  high  rate  of  speed  in  the  spirit 
of  fun,  the  railroad  company  was  lia- 
ble, for,  in  overspeeding  the  car,  the 
men  were  engaged  in  the  performance 
of  the  act  for  which  they  were  employed. 

IBloyd  v.  St.  Louis  d  S.  F.  R.  Co. 
(1893)  58  Ark.  66,  41  Am.  St.  Rep.  85, 
22  S.  W.  1089.  See  also  Winfree  v. 
Northern  P.  R.  Co.  (1908)  164  Fed.  698, 
affirmed  in  1909,  —  L.R.A.(N.S.)  — ,  97 
C.  C.  A.  392,  173  Fed.  65  (Federal 
employers'  liability  act  of  1908)  ;  St, 
Louis  &  8.  F.  R.  Co.  v.  Mathis  (1908> 
101  Tex.  342,  107  S.  W.  530. 

But  where  the  statute  in  question  is 
merely  declaratory  of  common-law  prin- 
ciples so  far  as  regards  the  obligations 
which  it  imposes  on  the  employer,  it  is 
not  prejudicial  error  for  the  trial  judge 
to  read  its  provisions  to  the  jury  as  be- 
ing part  of  the  law  applicable  to  the 
case.  Hess  V.  Adamant  Mfg.  Co.  (1896) 
66  Minn.  79,  68  N.  W.  774. 

i  International  d  G.  N.  R.  Co.  v.  Cul- 
pepper (1897)  —  Tex.  Civ.  App.  — ,  38 
S.  W.  818. 

1  In  a  California  case  it  was  contended 
that  the  provision  of  §  1970  of  the  Civil 
Code  of  that  state,  which  exempts  an 
employer  from  liability  for  the  negli- 
gence of  the  fellow  servant  of  the  plain- 
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a7}te.  This  prerequisite  to  the  maintenance  of  the  action  is  covered  by 
the  express  terms  of  the  English  employers'  liability  act  of  1880,  and 
the  statutes  copied  therefrom.    See  §  1677,  post. 

Mutatis  mutandis,  a  similar  principle,  is  controlling  where  it  is 
sought  to  establish  negligence  in  regard  to  some  detail  of  the  work 
on  the  part  of  an  employee  whom  a  statute  has  converted  into  a  vice 
principal.  Such  negligence  is  not  inferable,  unless  the  employee  is 
proved  to  have  had  knowledge,  actual  or  constructive,  of  the  existence 
of  the  conditions  which  rendered  the  act  in  question  dangerous  to  the 
complainant.*    See,  generally,  chapter  xliii.,  ante. 


tiff,  unless  he  has  failed  to  use  ordinary 
care  "in  the  selection"  of  such  servant, 
did  not  apply  to  cases  in  which  negli- 
gence in  retaining  only  was  shown;  but 
the  court  declined  to  accept  this  view, 
remarking  that,  if  necessary,  it  would 
not  hesitate  to  construe  the  employer's 
acts,  under  such  circumstances,  as  con- 
stituting a  new  selection  of  the  negli- 
gent employee,  but  that  this  was  not 
requisite,  because  §  1971  declared  gen- 
erally that  the  employer  must  "in  all 
cases  indemnify  his  employee  for  losses 
caused  by  his  want  of  ordinary  "care," 
and  that  such  want  might  be  shown  as 
well  by  the  retention  of  an  unfit  em- 
ployee after  knowledge  of  the  fact,  as  by 
a  failure  to  use  due  diligence  at  the  time 
of  his  selection.  Oier  v.  Los  Angeles 
Consol.  Electric  R.  Co.  (1895)  108  Cal. 
129,  41  Pac.  22. 

With  regard  to  the  similar  provision 
of  Dak.  Civ.  Code,  §  1131,  it  has  been 
held  to  be  culpable  negligence  on  the 
part  of  a  railroad  company  to  allow  ma- 
chinery to  remain  out  of  repair,  when 
its  condition  is  brought  to  the  notice  of 
an  officer  [here  a  yard  master]  whose 
knowledge  is  imputed  to  the  company, 
or  might  have  been  ascertained,  upon 
proper  inspection,  by  its  agent  charged 
with  the  duty  of  keeping  them  in  repair. 
Northern  P.  R.  Co.  v.  Herbert  (1886) 
116  U.  S.  642,  29  L.  ed.  755,  6  Sup.  Ct. 
Rep.  590. 

Where  there  is  no  reason  but  the  lapse 
of  time  for  supposing  that  repairs  are 
needed  rn  a  structure,  the  failure  to  re- 
pair does  not  constitute  "wilful  neglect" 
within  the  purview  of  a  statute  (Ky. 
Gen.  Stat.  chap.  57,  §  3)  giving  the 
widow,  etc.,  of  one  killed  by  such  negli- 
gence a  right  to  recover  punitive  dam- 
ages. Reinder  v.  Black  &  P.  Coal  Co. 
(1890)  12  Ky.  L.  Rep.  30,  13  S.  W.  719. 


Under  the  same  statute,  the  fact  that 
a  car  by  which  a  brakeman  was  killed 
while  coupling  it  with  another  was  im- 
properly loaded  by  reason  of  the  fact 
that  lumber  projected  over  the  end  so  as 
to  interfere  with  the  space  necessary  for 
coupling,  or  even  the  fact  that  the  con- 
ductor knew  that  the  car  was  improp- 
erly loaded,  does  not  of  itself  show  wil- 
ful neglect;  but  to  constitute  such  neg- 
lect it  must  appear  that  the  conductor 
or  other  person  in  charge  of  the  train 
knew,  or  by  the  use  of  ordinary  care 
could  have  known,  that  the  car  was  so 
improperly  loaded  as  to  imperil  the  life 
of  the  servant  or  employee.  Louisville  d 
N.  R.  Co.  V.  Brice  (1886)  84  Ky.  298, 
1  S.  W.  483. 

Under  the  Missouri  act  of  March  23, 
1881,  §§  14,  16,  giving  a  right  of  action 
for  an  injury  caused  by  the  "wilful  fail- 
ure" of  the  owner,  etc.,  of  a,  coal  mine 
to  keep  a  supply  of  timber  for  props, 
and  send  it  down,  when  required,  it  is 
a  condition  of  recovery  that  defendant 
had  notice  that  the  timber  and  props 
were  required,  and,  with  such  notice, 
neglected  and  refused  to  supply  them. 
Leslie  v.  Rich  Hill  Coal  Min.  Go. 
(1892)   110  Mo.  31,  19  S.  W.  308. 

In  an  action  under  a  damage  act  by 
the  representative  of  a  deceased  servant, 
there  can  be  no  recovery  unless  knowl- 
edge is  brought  home  to  the  defendant. 
Elliott  V.  St.  Louis  d  I.  M.  R.  Co.  (1878) 
67  Mo.  272. 

'^Gonnell  v.  Surrey  Dock  Co.  (1887) 
3  Times  L.  R.  (Q.  B.  D.)  630;  Booker 
V.  Hess  (1887)  3  Times  L.  R.  (Q.  B. 
D.)  618;  Kelly  v.  Davidson  (1900)  31 
Ont.  Rep.  521;  Caldwell  v.  Mills  (1893) 
24  Ont.  Rep.  462. 
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B.  Defejstses  available  im  actions  under  statutes. 

1646.  [649]  Generally. —  [The  various  defenses  open  to  the  master 
are  abrogated  under  certain  conditions  by  many  of  those  statutes 
which,  to  a  certain  extent,  make  the  master  an  insurer  of  the  serv- 
ant's safety.    See  chapter  lxxvii.,  post.1 

At  first  the  general  theory  upon  which  the  courts  proceeded  was 
that,  in  the  absence  of  language  evincing  a  contrary  intention  on 
the  part  of  the  legislature,  a  statute  which  so  far  changes  the  com- 
mon law  as  to  impose  upon  a  master  duties  to  which  he  had  not 
been  before  subject,  or  to  render  him  liable  for  the  negligence  of 
certain  classes  of  servants  resulting  in  injury  to  other  servants  whose 
right  of  action  would,  if  common-law  doctrines  were  applied,  be 
barred  by  the  rule  as  to  fellow  employees,  should  not  be  construed  in 
such  a  sense  as  to  preclude  the  master  from  availing  himself  of  any 
of  those  defenses  which  are  based  upon  the  fact  that  the  injured  per- 
son adopted  a  certain  course  of  conduct  with  a  full  appreciation,  ac- 
tual or  constructive,  of  the  risk  from  which  his  injury  eventually  re- 
sulted. [But  among  the  more  recent  decisions,  there  appears  to  be 
a  decided  tendency  toward  the  view  that  such  defenses  are  precluded 
where  the  injury  was  caused  by  the  failure  of  the  master  to  perform 
a  duty  specifically  imposed  upon  him  by  statute.] 

1647.  [650]  Assumption  of  risks. —  [American  decisions  involving 
the  doctrine  of  assumption  of  risk  as  a  defense  to  an  action  based 
upon  the  master's  breach  of  a  specific  statutory  duty  are  discussed  in 
%  164:7a.,  post] 

a.  Ordinary  risks  assumed. — In  some  instances  the  statutory  pro- 
visions which  are  considered  in  this  and  the  following  chapters  operate 
so  as  to  convert  what  would  be  an  ordinary  risk  under  the  common 
law  into  an  extraordinary  one.  But  unless  this  be  their  effect,  they 
are  not  deemed  to  change  in  any  way  the  rule  that  a  servant  assumes 
all  the  ordinary  risks  which  are  manifestly  incident  to  the  employ- 
ment. This  proposition  of  course  amounts  merely  to  an  assertion,  in 
a  form  applicable  to  the  circumstances,  of  the  general  principle  that 
proof  of  negligence  on  the  employer's  part  is  a  prerequisite  to  the 
establishment  of  the  servant's  right  to  maintain  an  action.^ 

Hinder     the     Massachusetts    act    of  Hoard  v.  Blaolcstone  Mfg.  Co.    (1900) 

1887   (chapter  lxxiv.,  post),  it  has  been  177  Mass.  69,  58  N.  E.  180. 
held,  on  the  ground  that  the  risk  was        Nor   for  injuries   caused  by    an    im- 

an  ordinary  one,  that  the  servant  could  perfectly  insulated  wire  belonging  to  an- 

not  recover  for  injuries  caused  by  the  other    company,    which   used   the    same 

permanent   construction   of  a  building,  poles  as   the  servants'  own   employers. 
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h.  Possibility  of  future  negligence  on  the  part  of  statutory  vice 
principal,  not  a  risk  assumed. — The  possibility  that  an  employee  for 
whose  acts  and  defaults  a  master  is  declared  by  a  statute  to  be  liable 
may  at  some  future  time  be  guilty  of  negligence  in  the  discharge  of 


Ohisholm  v.  New  Engla/nd  Teleph.  £ 
Teleg.  Co.  (1900)  176  Mass.  125,  57 
N.  E.  383. 

For  the  same  reason  it  has  been  held, 
with  reference  to  the  Wisconsin  act  of 
1893  (chapter  Lxxvi.,  post),  that  a 
railway  servant  could  not  recover, 
where  his  hand  was  caught  while  coup- 
ling cars,  owing  to  their  being  suddenly 
moved.  Andrews  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1897)  96  Wis.  348,  71  N.  W. 
372. 

In  other  cases  the  right  of  action  for 
an  injury  resulting  from  a  mere  acci- 
dent has  been  denied.  Hunter  v.  Kan- 
sas City  &  M.  R.  &  Bridge  Co.  (1898) 
29  C.  C.  A.  206,  54  U.  S.  App.  653,  85 
Fed.  379;  Hamilton  v.  Chicago,  R.  I.  d 
P.  R.  Co.  (1894)  93  Iowa,  46,  61  N.  W. 
415. 

Under  a  contract  by  a  minor  of  suffi- 
cient discretion  to  comprehend  the  dan- 
gers of  the  employment,  made  with  his 
father's  assent,  both  father  and  son  as- 
sume all  the  risks  incident  to  the  serv- 
ice, and  neither  can  recover  against  the 
employer  for  any  injury  resulting  from 
negligence  of  a  coemployee  in  and  about 
the  common  service.  This  doctrine  is 
not  modified  by  Ala.  Code,  §  2588,  or  by 
the  employee's  act  (Ala.  Code,  §§  2590- 
2593;  chapter  Lxxiv.,  post).  Lovell  v. 
De  Bardelaben  Coal  &  I.  Go.  (1889)  90 
Ala.  13,  7  So.  756.  The  court  said: 
"The  question  must  be  determined  on 
the  terms  of  that  act  (i.  e.,  employees) 
itself,  and  without  reference  to  §  2588 
of  the  Code  (recovery  for  injuries  caus- 
ing death  of  minor),  or  any  other  stat- 
ute. It  relates  to  a  class  of  cases  in 
which,  before,  no  cause  of  action  ex- 
isted,— to  a  class  of  injuries  the  dam- 
ages for  which,  at  common  law,  and 
under  our  statutes,  had  been  bartered 
away  before  they  accrued.  The  statute 
was  one  of  enlargement  purely.  No 
existing  right  was  curtailed,  limited,  or 
taken  away.  The  only  limitations  in 
the  act  were  upon  causes  of  action  cre- 
ated by  the  act,  and  having  no  existence 
outside  of  it.  Giving  its  limitations  the 
fullest  interpretation,  the  broadest  sig- 
nificance, they  do  not  trench  upon  any 
right   a   father,   who  has   consented   to 


his  minor  son's  entering  an  employment 
in  which  he  is  injured  by  a  coemployee, 
has  to  sue  the  employer  for  such  injury, 
since  he  never  had  that  right.  In  cre- 
ating this  new  cause  of  action,  it  was, 
therefore,  not  only  entirely  competent 
for  the  legislature  to  confine  it,  in  cases 
where  the  injury  produced  death,  to  the 
personal  representative;  but,  in  doing 
so,  no  existing  right  to  sue  was  taken 
away  from  the  parents.  If  the  minor's, 
employment  was  against  the  will  of  the 
father,  he  could  maintain  the  action  be- 
fore the  'employees'  act,'  and  afterwards, 
though  not  under  it.  If,  with  his  con- 
sent, as  in  this  case,  he  could  sue  nei- 
ther before  or  after,  nor  under  or  with- 
out the  statute,  if  we  are  to  give  any 
force  whatever  to  §  2591,  which  desig- 
nates the  only  person  who  may  sue  un- 
der the  act,  where  the  injury  results  in 
death,  and  particularly  and  perempto- 
rily makes  provision  for  the  disposition 
of  the  recovery,  which  can  only  be  car- 
ried out  by  the  personal  representative. 
Why  the  lawmakers  engrafted  this 
limitation  on  the  prosecution  of  the 
cause  of  action,  created  by  the  act,  is. 
not  for  us  to  inquire;  it  is  wholly  im- 
material. It  provides  for  all  servants 
and  employees, — infants,  as  well  as 
adults.  Had  either  class  been  omitted, 
that  class  would  have  been  without  rem- 
edy for  the  negligence  of  coservants. 
Neither  class  was  omitted,  either  in  giv- 
ing the  remedy,  or  in  requiring  suit,  in 
ease  of  death,  to  be  brought  by  the 
personal  representative.  To  avoid  ju- 
dicial legislation,  we  must  and  do  hold 
that  the  father,  under  the  averments  of 
this  complaint,  has  no  standing  in  court 
to  recover  damages  for  the  death  of  his. 
minor  son,  resulting  from  the  negli- 
gence of  fellow  servants.  Stewart  v.. 
Louisville  &  N.  R.  Co.  (1887)  83  Ala. 
493,  4  So.  373." 

The  proposition  enunciated  in  the  text 
was  the  basis  of  the  decision  in  Ives  v. 
Sotith  Buffalo  R.  Co.  (1911)  201  N.  Y. 
271,  34  L.R.A.(N.S.)  163,  94  N.  E.  431, 
Ann.  Cas.  1912B,  156,  which  held  the 
statute  known  as  article  14a  of  the 
labor  law,  being  chapter  674  of  the  Laws 
of  1910,  invalid  as  being  in  violation  of 
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his  duties  is  not  one  of  those  risks  which  is  undertaken  by  a  servant 
who  is  within  the  protection  of  the  statute.  A  diiferent  doctrine 
would  manifestly  have  the  effect  to  render  such  a  statute  ineffectual 
for  the  purpose  for  which  it  was  framed.* 

c.  Extraordinary  risks;  how  far  assumed,  in  the  absence  of  ex- 
press provisions  on  the  subject. — The  inference  that  the  injured  serv- 
ant assumed  the  risk  in  question  will  not  be  drawn  in  the  case  of 
an  infraction  of  a  statutory  duty,  any  more  than  in  the  case  of  a 
common-law  duty  ,where  the  evidence  is  not  conclusive  as  to  his  ap- 
preciation of  that  risk.*    See  §  1179,  ante.    Nor  should  the  court  take 


the  constitutional  provision  respecting 
due  process  of  law.  The  purpose  of 
the  statute  was  to  afford  compensation 
to  all  workmen  engaged  in  certain 
specified  occupations  concededly  danger- 
ous to  life  and  limb,  regardless  of  the 
negligence  of  the  master.  This  statute 
was  modeled  more  or  less  closely  after 
the  English  workmen's  compensation 
act,  but  the  court  held  it  unconstitu- 
tional because  it  did  not  require  proof 
of  negligence  on  the  master's  part  as  a 
prerequisite  to  the  servant's  right  of 
recovery. 

i  Davis  V.  New  York,  N.  H.  &  H.  R. 
Co.  (1893)  159  Mass.  532,  34  N.  E. 
1070,  per  Holmes,  J.;  Murphy  v.  City 
Coal  Co.  (1898)  172  Mass.  324,  52  N.  E. 
503;  Mohile  &  0.  R.  Co.  v.  George 
(1891)  94  Ala.  199,  10  So.  145;  St. 
Louis,  I.  M.  &  a.  R.  Co.  v.  Touhey 
(1899)  67  Ark.  209,  54  S.  W  577; 
Georgia  R  &  Bkg.  Co.  v.  Rhodes  (1876) 
56  Ga.  645;  Pratt  Consol.  Coal  Co.  v. 
Davidson  (1911)  —  Ala.  — ,  55  So.  886. 

In  Woodward  Iron  Co.  v.  Andrews 
(1896)  114  Ala.  243,  21  So.  440,  the 
court  argues  thus:  "One  theory  of  de- 
fense under  these  counts  is  that  the 
plaintiff  must  be  held  to  have  assumed 
the  risks  incident  to  Neal's  negligence 
by  remaining  on  the  hand  car  when  Neal 
caused  it  to  be  run  into  this  dangerous 
place.  This  idea  is  unsound.  To  sus- 
tain it  would  be  to  emasculate  the  em- 
ployer's liability  act  in  respect  of  its 
second,  third,  and  fifth  clauses,  and  to 
rehabilitate  the  common-law  doctrine  of 
fellow  servants  as  applicable  to  the 
cases  provided  for  in  those  clauses,  when 
the  clear  purpose  of  the  act  is  to  destroy 
the  defense  of  assumption  of  risk  by  the 
injured  employee  in  the  several  cases 
stated  in  the  counts  referred  to.  An  em- 
ployee in  such  cases  may  be  guilty  of 


such  contributory  negligence  as  will  bar 
his  recovery,  but  he  does  not  assume  the 
risks  incident  to  the  negligence  of  a 
superintendent,  or  of  a  person  to  whose 
orders  he  was  bound  to  conform  and  did 
conform,  or  of  a  person  in  charge  and 
control  of  a  locomotive  engine,  car,  etc." 
To  the  same  effect,  Louisville  d  N.  R. 
Co.  V.  Wynn  (1910)  166  Ala.  413,  51  So. 
976. 

In  Chicago  G.  W.  R.  Co.  v.  Crotty 
(1905)  4  LR.A.(N.S.)  832,  73  C.  C.  A.. 
147,  141  Fed.  913,  in  speaking  of  the 
Iowa  fellow-servant  statute  the  court, 
says:  "It  abrogates,  in  respect  of  the 
'use  and  operation  of  any  railway,'  the 
common-law  rule  that  an  employee,  by 
his  contract  of  employment,  assumes  the- 
risk  of  injury  from  the  future  negli- 
gence of  a  fellow  servant." 

In  Hall  v.  Chicago,  B.  d  Q.  R.  Co.. 
(1891)  46  Minn.  439,  49  N.  W.  239,  the 
court  refused  to  accept  the  contention 
of  the  defendant's  counsel,  that  a  serv- 
ant assumes  all  the  risks  resulting  from 
the  negligence  of  other  employees  in 
violating  the  company's  rules. 

A  danger  owing  wholly  to  an  isolated' 
act  of  carelessness  on  the  part  of  a 
superintendent  is  not  a  danger  which 
naturally  grows  out  of  the  employment, 
or  is  necessarily  incident  to  it,  so  that 
it  is  assumed  by  the  servant,  under  the 
provisions  of  the  statute.  McGlynn  v. 
Pennsylvania  Steel  Co.  (1911)  144  App. 
Div.  343,  129  N.  Y.  Supp.  45;  Juve  v.. 
Pennsylvania  Steel  Co.  (1911)  144  App. 
Div.  903,  129  N.  Y.  Supp.  53. 

3  Peterson  v.  Johnson-Wentworth  Co. 
(1897)  70  Minn.  538,  73  N.  W.  510 
(unguarded  machinery)  ;  Connolly  v. 
Booth  (1908)  198  Mass.  577,  84  N.  E. 
799;  Wingert  v.  Krakauer  (1902)  76 
App.  Div.  34,  78  N.  Y.  Supp.  664  (de- 
fective scaffolding)  ;  Johansen  v.  East- 
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the  case  from  the  jury,  where  it  is  a  reasonable  inference  that  the 
action  of  the  servant  in  subjecting  himself  to  the  given  risk  was 
neither  entirely  voluntary,  nor  accompanied  by  a  full  appreciation 
of  that  risk.*  But  when  that  appreciation  is  established  it  may  be 
said  that  with  the  exception  of  statutes  imposing  specific  duties  upon 
the  master  the  inability  of  the  servant  to  recover  becomes  a  peremp- 
tory conclusion  of  law  unless  the  terms  of  the  statute  are  such  as  to 
preclude  the  court  from  declaring  the  action  to  be  barred  on  this 
ground ; '  in  respect  to  the  statutes  imposing  a  specific  duty  upon 
the  master,  there  is  a  very  decided  conflict  of  authority  especially 
among  the  American  decisions.    Upon  this  point,  see  §  1647a.  J 

man's  Co.   (1899)   44  App.  Div.  270,  60  301,  47  N.  E.  1006;  Flaherty  v.  Norwood 

N.  Y.  Supp.  708,  affirmed  in  (1901)   168  Engineering  Co.   (1898)   172  Mass.  134, 

N.  Y.  648,   61  N.  E.  1130    (unguarded  51  N.  E.  463;  Ford  v.  Mt.  Tom  Sulphite 

shafting).  Pulp  Co.    (1899)     172    Mass.    544,    48 

And   see   the   California  statute   con-  L.R.A.  96,  52  N.  E.    1065;    Demers    v. 

taining  express  provisions  to  this  effect,  Marshall    (1899)    172  Mass.  548,  52  N. 

§  1752,  post.  E.   1066;   Scullane    v.    Kellogg     (1897) 

4  Where  a  boy  twelve  years  old,  em-  169  Mass.  544,  48  N.  E.  622 ;  Tenanty 
ployed  as  a  messenger,  is  placed  at  vrork  v.  Boston  Mfg.  Go.  (1898)  170  Mass. 
by  his  master  in  the  factory  of  the  lat-  323,  49  N.  E.  654;  Goodridge  v.  Wash- 
ier, in  violation  of  Lavifs  1897,  chap.  415,  ington  Mills  Go.  ( 1893 )  160  Mass.  234, 
§  70,  the  act  of  the  child  in  working  35  N.  E.  484;  Goudie  v.  Foster  (1909) 
therein  is  not,  as  a,  matter  of  law,  a  202  Mass.  226,  88  N.  E.  663. 
waiver  of  the  protection  of  the  statute.  The  doctrine  of  assumed  risk  is  in- 
Marino  v.  Lehmaier  (1901)  62  App.  volved  in  cases  arising  under  the  Indi- 
Div.  43,  70  N.  Y.  Supp.  790.  ana  act  of  1895.    American  Rolling  Mill 

B    (a)     General    employers'    liability  Go.  v.  Hullinger    (1903)    161  Ind.  673, 

acts. — The  doctrine  in  the  text  has  fre-  67  N.  E.  986,  69  N.  E.  460.     This  de- 

quently    been    held    to  be  a  bar  to  an  cision  is  baaed  upon  the  theory  that  the 

action  under  the  Massachusetts  act  of  statute  makes  the  employer  liable  as  to 

1887    (chapter  LXXiv.,  post).     O'Maley  a    stranger;    and    the     doctrine     would 

v.   South   Boston   Gaslight   Co.    ( 1893 )  operate  against  a  stranger  where  the  de- 

158  Mass.  135,  47  L.R.A.  161,  32  N.  E.  feet  was  obvious,  as  in  that  case, — the 

1119 ;  Fisk  v.  Fitchhurg  R.  Co.   ( 1893 )  danger  of  an  unguyed  truss  falling.  The 

158  Mass.  238,  33  N.  E.  510;  Gleason  court  says  that  there  is  a  distinction 
V.  New  York  &  N.  E.    R.    Co.     (1893)  between     statutes     imposing     definitive 

159  Mass.  68,  34  N.  E.  79;  Daigle  v.  duties,  and  those  which  do  not  impose 
Lawfrence   Mfg.   Co.    (1893)    159   Mass.  such  duties. 

378,  34  N.  E.  458;  Kleinest  v.  Kunhardt  In  Cleveland  G.  C.  &  St.  L.  R  Co  v 
(1893)  160  Mass.  230,  35  N.  E.  458;  Bossert  (1909)  44  Ind.  App.  245,  87  N. 
Cassady  v.  Boston  &  A.  R.  Co.  (1895)  E.  158,  it  is  said  that  the  doctrine  of  as- 
164  Mass.  170,  41  N.  E.  129 ;  O'Connor  sumed  risk  is  read  into  and  made  a  part 
V.  Whittall  (1897)  169  Mass.  563,  48  N.  of  the  employers'  liability  act  of  1893 
:E,.  S4i;  Da<;ey  V.  New  York,  N.  H.  d  H.  (Burn's  Anno.  Stat.  1901,  §  7083), 
R.  Co.  (1897)  168  Mass.  479,  47  N.  E.  making  railroad  companies  liable  for 
418;  McPhee  v.  Scull  (1895)  163  injuries  to  an  employee  who,  while  in 
Mass.  216,  39  N.  E.  1007;  Cunningham  the  exercise  of  due  care,  is  injured  by 
V.  Lynn  &  B.  Street  R.  Co.  (1898)  170  the  negligence  of  any  person  in  the  em- 
Mass.  298,  49  N.  E.  440 ;  Carrigan  v.  ploy  of  the  company  to  whose  orders  the 
Washburn  &  M.  Mfg.  Co.  (1898)  170  injured  employee  was  bound  to  conform 
Mass.  79,  48  N.  E.  1079;  French  v.  Co-  and  did  conform. 

lumbia  Spinning  Co.    (1897)    169  Mass.  In  Cleveland,  C.  C.  <&  St.  L.  R   Co   v 

531,  48  N.  E.  269;  McCauley  v.  Spring-  Gossett    (1909)    172  Ind    525    87  NE 

field  Street  R.  Co.    (1897)     169    Mass.  723,  it  was  held  that  the  duty  defined 
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The  intention  of  the  legislature  to  deprive  employers  of  the  bene- 
fit of  this  defense  in  so  far  as  its  rests  upon  the  conception  of  an  inl- 


and imposed  by  clause  4  of  §  8017, 
Burns's  Anno.  Stat.  1908,  upon  rail- 
road companies  to  answer  to  an  em- 
ployee who  is  injured  without  his  fault 
by  the  negligence  of  a  coemployee  in 
charge  of  switch  yard  signal  or  locomo- 
tive engine  cannot  be  waived  or  as- 
sumed. The  language  of  this  decision  is 
opposed  to  the  above  Indiana  cases,  but 
it  is  possible  that  the  court  had  in  mind 
negligence  of  which  the  injured  em- 
ployee had  no  knowledge. 

The  servant  was  declared  to  have  as- 
sumed the  risk,  in  several  decisions  un- 
der the  Alabama  employers'  liability  act. 
But  the  language  and  reasoning  of  tne 
court  show  that  the  defense  really 
meant  was  contributory  negligence.  The 
decisions  referred  to  are,  therefore,  col- 
lected in  §§   1648,  1649,  post. 

But  in  Birmingham,  R.  &  Electrio  Co. 
V.  Allen  (1892)  99  Ala.  359,  20  L.R.A. 
457,  13  So.  8,  it  was  expressly  held  that 
the  employers'  liability  act  (Code,  § 
2590)  which  is  a  substantial,  if  not  an 
exact,  copy  of  the  English  act  of  1880, 
does  not  change  the  rule  that  an  em- 
ployee assumes  the  risk  of  defective  ap- 
pliances where  he  continues  in  employ- 
ment with  knowledge  of  the  defects, 
even  if  they  are  known  to  the  master. 
To  the  same  general  effect,  Louisville  & 
N.  R.  Co.  V.  Banks  (1894)  104  Ala.  508, 
16  So.  547;  Louisville  &  N.  R.  Co.  v. 
Stutts  (1894)  105  Ala.  368,  53  Am.  St. 
Eep.  127,  17  So.  29 ;  Bridges  v.  Tennes- 
see Coal,  Iron  &  R.  Co.  ( 1895 )  109  Ala. 
287,  19  So.  495;  Alabama  G.  S.  R.  Co. 
V.  Davis  (1898)  119  Ala.  572,  24  So. 
862. 

It  may  also  be  mentioned  here  that  a 
father  who  consents  to  the  employment 
of  his  minor  son  in  a  dangerous  service 
cannot  recover  in  an  action  under  the 
Texas  statutes  for  the  death  of  his  son, 
resulting  from  his  inexperience  and  the 
failure  of  the  employer  to  instruct  him 
against  the  dangers  incident  to  the  em- 
ployment. Missouri,  K.  d  T.  R.  Go.  v. 
EvoMS  (1897)  16  Tex.  Civ.  App.  68,  41 
S.  W.  80. 

(b)  Acts  i/mposing  specific  duties. — 
See  §  1647a,  post. 

(c)  Municipal  ordinances.  —  On  the 
ground  that  the  servant  understood  the 
risk  caused  by  the  violation  of  a  munici- 
pal ordinance,   recovery  was   denied  in 


the  following  cases:  Browne  v.  Siegel, 
C.  &  Co.  (1901)  191  111.  226,  60  N.  E. 
815,  affirming  (1900)  90  111.  App.  49; 
SvHft  &  Go.  V.  Fue  (1896)  66  111.  App. 
651  (guarding  of  machinery)  ;  Martin 
V.  Chicago,  B.  I.  &  P.  R.  Co.  (1901)  — 
Iowa  — ,  87  N.  W.  654  (undue  speed  of 
trains)  ;    Munn  v.  L.    Wolff    Mfg.    Co. 

(1901)  94  111.  App.  122  (unguarded  ma- 
chinery) ;  Chicago  Packing  <&  Provision 
Co.  v.  Rohan  (1822)  47  111.  App.  640; 
Martin  v.   Chicago,   R.  I.   &  P.  R.   Co. 

(1902)  118  Iowa,  148,  59  L.E.A.  698, 
96  Am.  St.  Rep.  371,  91  N.  W.  1034 
(violation   of  speed   ordinance)  ;    Camp 

v.  Chicago  G.  W.  R.  Co.  (1904)  124 
Iowa,  238,  99  N.  W.  735  (violation  of 
speed  ordinance;  on  the  facts,  it  ap- 
peared that  the  servant  was  not  charge- 
able with  knowledge,  and  consequently 
could  recover)  ;  Burns  v.  Nichols  Chemi- 
cal Go.  (1901)  65  App.  Div.  424,  72  N. 
Y.  Supp.  919  (guard  rails  to  elevator 
opening)  ;  Ives  v.  Wisconsin  C.  B.  Co. 
(1906)  128  Wis.  357,  107  N.  W.  452 
(undue  speed). 

(d)  Statutes  abrogating  the  fellow- 
servant  law. — Under  statutes  abrogat- 
ing the  fellow-servant  rule,  it  is  fre- 
quently stated  that  the  servant  does  not 
assume  the  risk  of  the  negligence  of  a 
fellow  servant.  But  all  that  is  proba- 
bly meant  is  that  the  common-law  rule 
which  prevented  a  recovery  on  the  part 
of  the  servant  if  his  injury  was  due  to 
the  negligence  of  a  fellow  servant  is 
abrogated  to  the  extent  that  the  negli- 
gence of  a  fellow  servant  is  put  upon  the 
same  basis  as  the  negligence  of  the  mas- 
ter; and  the  risks  thereof  assumed 
only  when  known  and  appreciated  by 
the  servant;  in  other  words,  under  the 
statute,  the  risk  is  no  longer  an  ordi- 
nary risk,  assumed  by  the  very  contract 
of  employment. 

Under  the  existing  statutes  in  this 
state  a  railroad  employee  in  the  line  of 
his  duty  does  not  assume  the  risk  of 
negligence  in  a  coemployee,  except,  per- 
haps, in  a  case  where  he  knowingly, 
voluntarily,  and  unnecessarily  submits 
himself  thereto.  Eackett  v.  Wisconsin 
C.  R.  Co.  (1910)  141  Wis.  464,  124  N. 
W.  1018. 

The  statute  of  Iowa  (Code  1897,  § 
2071)  abrogates,  in  respect  of  the  "use 
and    operation    of    any    railway,"    the 
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plied  contract  has  been  inferred  in  the  case  of  a  statute  in  which  it 
is  expressly  declared  that,  under  the  circumstances  specified,  the 

common-law  rule  that  an  employee,  by  the  negligence  of  the  fellow  servant  is, 
his  contract  of  employment,  assumes  the  by  the  statute,  made  the  same  as  that 
risk  of  injury  from  the  future  negli-  of  the  master,  so  far  as  it  affects  the 
gence  of  a  fellow  servant;  but  it  does  responsibility  of  the  latter."  To  the 
not  affect  the  rule  that,  where  an  em-  same  effect,  8t.  Louis  Southicestern  R. 
ployee  undertakes  an  act  the  danger  of  Co.  v.  Burdg  (1910)  93  Ark.  88,  124 
which  is  obvious  or  actually  known  to  S.  W.  239;  Ht.  Louis,  I.  M.  &  S.  It.  Co. 
him,  and  is  inherent  in  the  act  itself  or  v.  Booth  (1911)  98  Ark.  227,  135  S.  W. 
in  the  particular  manner  in  which  it  is  811;  8t.  Louis,  I.  M.  &  8.  R.  Co.  v. 
to  be  performed,  he  assumes  the  risk  of  Vann  (1911)  98  Ark.  145,  135  S.  W. 
injury;   and  this,  although  the  danger    816. 

may  have  arisen  from  the  prior  negli-  In  several  Massachusetts  cases  it  is 
gence  of  a  coemployee.  Chicago  O.  W.  stated  that,  under  the  statute,  the  negli- 
R.  Co.  V.  Crotty  (1905)  4  L.R.A.  (N.S.)  gence  of  a  superintendent  is  not  one  of 
832,  73  C.  C.  A.  147,  141  Fed.  913.  the  risks  assumed  by  the  servant  by  his 

In  Phinney  v.  Illinois  C.  R.  Co.  contract  of  employment;  thus  implying 
(1904)  122  Iowa,  488,  98  N.  W.  that  risk  of  such  negligence  may  be  as- 
358,  the  court  says  that  the  recovery  for  sumed  if,  with  knowlege  thereof,  the 
injuries  due  to  the  negligence  of  a  fel-  servant  continues  in  the  employment, 
low  servant  is  never  precluded  under  Murphy  v.  New  York,  N.  H.  d  B.  R. 
Code  1897,  §  2071,  by  any  rule  relating  Co.  (1904)  187  Mass.  18,  72  N.  E.  330; 
to  assumption  of  risk.  And  in  Rhodes  Meagher  v.  Crawford  Laundry  Mach. 
V.  Des  Moines,  L.  F.  &  N.  R.  Co.  (1908)  Co.  (1905)  187  Mass.  586,  73  N.  E.  853. 
139  Iowa,  327,  115  N.  W.  503,  the  court  In  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
said  that,  as  the  negligence  charged  v.  Rogers  (1909)  45  Ind.  App.  230,  87 
was  that  of  a  fellow  servant,  the  doc-  N.  E.  28,  the  court  says  that  the  stat- 
trine  of  assumption  of  risk  cannot  avail  ute  imputes  to  the  company  the  negli- 
the  defendant.  However,  in  Pearl  v.  gence  of  certain  fellow  servants.  If  the 
Omaha  dc  St.  L.  R.  Co.  (1902)  115  Iowa,  negligence  of  those  fellow  servants  is 
538,  88  N.  W.  1078,  the  court  undoubt-  to  be  considered  as  the  negligence  of 
edly  stated  the  correct  rule  and  what  the  company,  then  it  may  be  assumed  if 
was    intended   to   be   expressed    in    the   known. 

other  Iowa  cases;  namely,  that  an  em-  In  the  following  cases  it  is  stated 
ployee  never  assumes  the  risk  of  the  generally  that  under  the  statutes  of  this 
future  unanticipated  negligence  of  a  fel-  character  the  servant  no  longer  assumes 
low  servant.  the  risk  of  a  fellow  servant's  negligence: 

In  Chicago  O.  W.  R.  Co.  v.  Crotty,  Texas  &  P.  R.  Go.  v.  Putman  (1903) 
supra,  a  case  dealing  with  the  Iowa  57  C.  C.  A.  58,  120  Fed.  754;  Pitts- 
statute,  the  court  said  that  a  careful  burgh,  C.  C.  &  St.  L.  R.  Co.  v.  Uoore 
examination  of  the  case  of  Phinney  v.  (1899)  152  Ind.  345,  44  L.R.A.  638,  53 
Illinois  C.  R.  Co.  supra,  and  of  the  N.  E.  290;  Indianapolis  Union  R.  Co.  v. 
other  Iowa  cases,  disclosed  that  the  only  Waddington  (1907)  169  Ind.  448,  82 
effect  of  the  statute  is  that  of  attribut-  N.  E.  1030;  Brooks  v.  Kinsley  Iron  & 
ing  the  negligence  of  one  of  the  serv-  Mach.  Co.  (1909)  202  Mass.  228,  88  N. 
ants  embraced  in  the  statute  to  the  rail-  E.  771;  Thompson  v.  Ghappell  (1902) 
road  company.  91  Mo.  App.  297;  Galveston,  H.  &  8.  A. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  R.  Go.  v.  Henefy  (1909)  —  Tex.  Civ. 
Ledford  (1909)  90  Ark.  543,  119  S.  W.  App.  — ,  115  S.  W.  57. 
1123,  it  was  held  that  "under  the  stat-  To  hold  that  an  engineer  assumed  the 
ute,  a  servant  who  becomes  aware  of  a  risk  of  the  negligence  of  another  engi- 
dangerous  situation  created  by  the  neer  "would  establish  in  its  full  vigor 
negligence  of  a  fellow  servant,  and  ap-  the  fellow-servant  rule,  which  the  stat- 
preciates  the  danger,  must  be  held  to  ute  was  intended  to  abrogate  as  to  the 
have  assumed  the  risk  of  such  danger  employees  mentioned."  Pittsburgh,  C. 
when  he  continues  in  the  service  with  C.  d  St.  L.  R.  Co.  v.  Lightheiser  (1906) 
such   knowledge    and   appreciation,    for    168  Ind.  438,  78  N.  E.  1033. 
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servant  shall  have  the  same  right  to  compensation  and  remedies  as  if 
he  were  not  in  the  service  of  the  defendant.® 

d.  Effect  of  express  provisions  with  regard  to  assumption  of  ex- 
traordinary risks. — The  effect  of  such  a  provision  as  that  which  is 
found  in  §  2  of  the  North  Carolina  act  of  1897  (chapter  lxxvi., 
post)  is  manifestly  to  deprive  the  employee  altogether  of  the  benefit 
of  a  defense  which  presupposes  that  an  agreement,  whether  it  be  ex- 
press or  implied,  to  waive  the  right  of  action  for  an  injury  resulting 
from  the  negligence  of  the  master  himself,  or  his  agent,  is  valid  and 
binding  upon  a  servant.''     [But  in  a  jurisdiction  in  which  the  con- 


6  In  Weblin  v.  Ballard  (1886)  L.  R. 
17  Q.  B.  Div.  122,  55  L.  J.  Q.  B.  N.  S. 
395,  54  L.  T.  N.  S.  532,  34  Week.  Rep. 
455,  50  J.  P.  597,  it  was  ruled  that  the 
English  employers'  liability  act  of  1880 
(chapter  lxxiv.,  post)  had  taken  away 
the  general  defense  that  the  servant  as- 
sumed the  risks  of  his  employment. 
This  view  was  also  adopted  by  all  the 
Lords  Justices  in  Thomas  v.  Quarter- 
maine  (1887)  L.  R.  18  Q.  B.  Div.  685, 
56  L.  J.  Q.  B.  N.  S.  340,  57  L.  T.  N.  S. 
53/,  35  Week.  Rep.  555,  51  J.  P.  516. 
Lord  Esher  stated  his  views  as  follows: 
"The  first  thing  to  consider  is.  What  is 
-the  true  construction  of  the  employers' 
liability  act  1880?  It  has  been  sug- 
gested that  this  act  has  only  the  effect 
of  doing  away  with  the  doctrine  of  the 
immunity  of  the  master  from  damage 
arising  from  the  negligence  of  another 
servant  in  the  common  employment  of 
the  master.  To  my  mind  it  is  clear 
that  the  statute  has  taken  away  from 
the  master  another  defense.  It  was,  no 
doubt,  held  that  a  servant  could  not 
•sue  a,  master  for  injuries  arising  from 
the  negligence  of  a  fellow  servant,  but 
it  was  also  held  that  a  man  who  went 
into  any  employment  undertook  to  take 
all  the  ordinary  risks  incident  thereto, 
unless  they  were  concealed  or  were 
known  to  the  master,  and  not  to  the 
servant.  It  seems  to  me  clear  that  the 
act  has  taken  away  that  defense  from 
the  master.  I  can  see  no  difference  be- 
tween contracting  to  take  a  risk  upon 
oneself  and  undertaking  an  employment 
to  which  risk  attaches.  No  one  ever 
suggested  that  there  could  be  such  a 
■contract  in  the  case  of  any  person 
other  than  a  servant,  so  that  when  a 
servant  is  put  on  a  footing  with  other 
persons  that  defense  of  the  master  is 
gone.    The  case  is  reduced,  therefore,  to 


a  personal  action  founded  on  negli- 
gence." 

The  supreme  court  of  Massachusetts 
has  arrived  at  a  different  conclusion 
with  regard  to  the  effect  of  the  similar 
statute  oi  that  state.  See  note  5.  subd. 
(a),  supra.  See  also  American  Rolling 
Mill  Co.  V.  Eullinger  (1903)  161  Ind. 
673,  67  N.  E.  986,  69  N.  E.  460,  which 
is  cited  in  the  same  subdivision  of  that 
note. 

1 1t  has  been  laid  down  that  the  doc- 
trine of  assumption  of  risks  "has  no 
application,  where  the  law  requires  the 
adoption  of  new  devices  to  save  life  or 
limb  ( as,  self-couplers ) ,  and  the  em- 
ployee, either  ignorant  of  that  fact,  or 
expecting  daily  compliance  with  the  law, 
continues  in  service  with  the  appliances 
formerly  in  use.  Greenlee  v.  Southern 
R.  Co.  (1898)  122  N.  C.  977,  41  L.R.A. 
399,  65  Am.  St.  Rep.  734,  30  S.  E.  115 
(failure  to  equip  cars  with  automatic 
couplers)  ;  Coley  v.  North  Carolina  R. 
Co.  (1901)  128  N.  C.  534,  39  S.  E.  43, 
129  N.  C.  407,  57  L.R.A.  817,  40  S.  E. 
195  (failure  to  equip  car  with  grip 
irons)  ;  Mott  v.  Southern  R.  Go.  (1902) 
131  N.  C.  234,  42  S.  E.  601  (holding  doc- 
trine of  assumption  of  risk  inapplicable 
to  servant  injured  through  company's 
negligence  while  removing  a  tire  from 
an  engine)  ;  Walker  v.  Carolina  C.  R. 
Go.  (1904)  135  N.  C.  738,  47  S.  E.  675 
(defective  sand  drier)  ;  Biles  v.  8eo 
board  Air  Line  R.  Go.  ( 1905 )  139  N.  C. 
528,  52  S.  E.  129,  second  appeal  (1906) 
143  N.  C.  78,  55  S.  B.  512  (defective 
switch  engine)  ;  Boney  v.  Atlantic  &  N. 
C.  R.  Co.  (1907)  145  N.  C.  248,  58  S. 
E.  1082  (defective  hand  car)  ;  Lowe  v. 
Southern  R.  Go.  (1910)  85  S.  C.  363,  67 
S.  E.  460  (construing  North  Carolina 
act). 

The  defendant  railroad  company  was 
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tractual  basis  of  assumption  of  risk  is  repudiated  it  has  been  held 
that  defense  based  upon  the  maxim  Volenti  non  fit  injuria  is  not  taken 
away  by  such  a  provision.'] 

In  cases  where  the  statute  provides  that  an  assumption  of  the  risk 
shall  not  be  inferred  from  the  servant's  continuance  of  work,*  or  that 
knowledge  by  an  employee  of  the  unsafe  character  of  an  appliance 
shall  be  no  defense  to  an  action  for  injuries  caused  thereby/"  the 
intention  of  the  legislature  to  exclude  altogether  the  defense  of  an 
assumption  of  the  risk  would  seem  to  be  not  an  unreasonable  infer- 


also  held  to  be  deprived  of  the  defense 
of  assumption  of  risk  in  Thomas  v. 
Kaleigh  d  A.  Air  Line  R.  Co.  (1901) 
129  N.  C.  392,  40  S.  E.  201  (servant  di- 
rected to  assist  in  removing  hand  car 
from  flat  car  standing  on  a  high  fill), 
and  Cogdell  v.  Southern  R.  Co.  (1901) 
129  N.  C.  398,  40  S.  E.  202  (defective 
grate  handle  on  engine). 

8  In  Osterholm  v.  Boston  &  M.  Consol. 
Copper  <t  8.  Min.  Co.  (1910)  40  Mont. 
508,  107  Pac.  499,  it  was  held  that  a 
statute  prohibiting  a  master  from  con- 
tracting against  the  effects  of  his  negli- 
gence does  not  affect  the  defense  of  as- 
sumption of  risk,  even  to  an  action  for 
the  breach  of  a  statutory  duty,  since 
that  defense  is  based  upon  the  maxim 
Volenti  non  fit  injuria,  and  not  upon 
contract.  To  the  same  effect,  Monson  v. 
La  France  Copper  Co.  (1911)  43  Mont. 
65,  114  Pac.  778  (cage  in  mine  not 
equipped  with  doors). 

A  statute  making  an  employer  liable 
for  all  injuries  caused  by  his  want  6f 
care  does  not  take  away  the  defense  of 
assumption  of  risk.  Coulter  v.  Union 
Laundry  Co.  (1906)  34  Mont.  590,  87 
Pac.  973. 

9  As,  by  §  8  of  the  act  of  Congress 
of  March  2,  1893  (27  Stat,  at  L.  532, 
chap.  196,  U.  S.  Comp.  Stat.  1901,  p. 
3176),  at  which  (§4)  declares  it  to  be 
"unlawful  for  any  railroad  company 
to  use  any  car  in  interstate  commerce 
that  is  not  provided  with  secure  grab- 
irons  or  handholds  in  the  ends  and 
sides  of  each  car,  for  greater  security 
to  men  in  coupling  and  uncoupling 
cars." 

The  Illinois  statute  (Laws  of  1905, 
p.  350)  is  modeled  after  the  Federal  act. 
Lulcen  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1911)  248  111.  377,  140  Am.  St.  Rep. 
220,  94  N.  E.  175,  21  Ann.  Cas.  82. 

The  Alabama  statute   (Laws  of  1907; 


see  chapter  Lxxiv.,  post)  provides  that. 
in  no  event  shall  it  be  an  assumption, 
of  the  risk  on  the  part  of  a  servant  to 
remain  in  the  employment  after  knowl- 
edge of  the  defect  or  negligence  caus- 
ing the  injury  unless  he  be  a  servant 
whose  duty  it  is  to  remedy  the  defect 
or  who  committed  the  negligent  act 
causing  the  injury  complained  of. 

Ohio  Gen.  Code  1910,  §  9017,  provides, 
in  substance  that  an  employee  of  a  rail- 
road company  who  is  killed  or  injured 
as  a  result  of  any  defect  in  a  locomo- 
tive, engine,  car^  hand  car,  rail,  track, 
machinery  or  appliance  required  by  the 
company  to  be  used  by  its  employees 
shall  not  be  deemed  to  have  assumed' 
the  risk  thereof,  although  continuing  in 
the  employment  of  the  company  after 
knowledge  of  the  defect. 

1*  As  under  the  Constitutions  of  Mis- 
sissippi, South  Carolina,  and  Virginia.. 
See  chapter  Lxxv.,  post. 

Section  2082  of  the  Iowa  Code  pro- 
vides that  an  employee  of  a  railroad 
shall  not  be  considered  as  waiving  his. 
right  to  recover  damages  by  continuing 
in  the  employment  of  the  company  with 
knowledge  that  the  company  had  failed 
to  provide  its  engines  and  cars  with 
safety  appliances,  as  required  by  the- 
Code. 

Or.  Laws  1903,  p.  20,  §  1  (Or.  Comp., 
Stat.  §  6946)  provides  among  other 
things:  Knowledge  by  an  employee  in- 
jured of  the  defective  or  unsafe  charac- 
ter or  condition  of  any  machinery,  ways, 
appliances,  or  structures  shall  not  of 
itself  be  a  bar  to  recovery  for  any  in- 
jry  or  death  caused  thereby. 

The  provision  of  the  Constitution  of 
Mississippi  was  adopted  verbatim  by 
the  Constitutional  Convention  in  Vir- 
ginia. Norfolk  &  W.  R.  Co.  v.  Cheat- 
wood  (1905)   103  Va.  356,  49  S.  E.  489.. 
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ence.     But  the  decisions  upon  this  subject  are  not  entirely  consist- 


ent, 


11 


11  One  of  the  Federal  courts  of  appeals 
has  held  that  the  meaning  of  such  a  pro- 
vision is  that  the  knowledge  of  the  defect 
in  question  is  a  circumstance  which  the 
jury  should  be  directed  to  consider  in 
determining  whether  the  servant  was 
guilty  of  contributory  negligence,  or  in- 
tended to  assume  the  risk  of  handling 
the  appliance.  Cleveland,  C.  C.  d  St. 
L.  R.  Go.  V.  Baker  (1899)  33  C.  C.  A. 
468,  63  U.  S.  App.  ,553,  91  Fed.  224, 
construing  the  staitute  referred  to  in 
note  9,  supra. 

The  provision  in  the  South  Carolina 
Constitution  (chapter  Lxxv.,  post)  ap- 
plies to  an  action  by  a  section  master 
for  personal  injuries  by  failure  of  the 
company  to  furnish  a  sufficient  number 
of  persons  to  perform  the  work.  Bodie 
V.  Charleston  &  W.  C.  R.  Co.  ( 1901 )  61 
S.  C.  468,  39  S.  E.  715. 

Under  this  provision  a  motion  for  a 
nonsuit  on  the  ground  that  undisputed 
evidence  showed  that  a  brakeman  suing 
a  railroad  for  injuries  resulting  from 
defective  mechanism  saw  the  defects 
complained  of  before  using  such  mech- 
anism, and  thereby  assumed  the  risk, 
is  properly  denied,  since  the  Constitu- 
tion Meant  that  such  prior  knowledge 
of  defects  would  not  defeat  the  action. 
Younghlood  v.  South  Carolina  &  O.  R. 
Co.  (1901)  60  S.  C.  9,  85  Am.  St.  Rep. 
824,  38  S.  E.  232. 

A  requested  charge  in  an  action  for 
injuries  to  a  servant,  that  "knowledge, 
by  an  employee  injured,  of  the  defective 
or  unsafe  character  or  condition  of  any 
machinery,  ways,  or  appliances,  shall 
be  no  defense  to  an  action  for  injury 
caused  thereby, — such  as  injury  result- 
ing from  a  defective  switch,  coupler,  or 
other  appliance  in  use  by  railroad  com- 
panies," was  properly  granted,  since,  ex- 
cept the  last  clause,  which  is  illustrative 
and  applicable  to  the  case,  it  is  in  the 
language  of  §  15  of  the  Constitution. 
Ibid. 

A  requested  instruction  in  an  action 
for  injuries  to  a  servant,  that  a  servant 
assumes  all  risks,  except  those  arising 
from  unsafe  or  defective  machinery  and 
keeping  the  same  in  repair,  could  not  be 
complained  of,  as  failing  to  state  that 
risks  from  obvious  defects  in  machinery 
were  assumed,  in  the  absence  of  a  re- 
quest to  charge  on  the  specific  proposi- 


tion, since  the  general  proposition  of 
law  was  correctly  stated.     IMd. 

The  possibility  that  a  railway  em- 
ployee, while  attempting  to  make  a 
coupling  with  a  car  not  equipped  with 
an  automatic  coupler,  as  required  by  the 
act  of  March  2,  1893,  §  2,  might  mis- 
calculate the  height  to  which  he  might 
safely  raise  his  head,  is  so  inevitably 
and  clearly  attached  to  the  risk  which, 
under  §  8  of  the  statute,  he  does  not 
assume,  as  to  prevent  a  court  from 
holding,  as  a  matter  of  law,  that  he  was 
guilty  of  contributory  negligence  which 
would  defeat  any  recovery,  in  lifting  his 
head  a  little  too  high  after  being  warned 
of  the  danger.  Schlermner  v.  Buifalo, 
R.  &  P.  R.  Co.  (1907)  205  U.  S.  1,  51 
L.  ed.  681,  27  Sup.  Ct.  Rep.  407. 

The  Federal  safety-appliance  act  abol- 
ishing the  rule  as  to  assumption  of  risk 
in  case  of  failure  to  use  automatic  coup- 
lers does  not  apply  to  a  case  where  au- 
tomatic couplers  were  used,  but  were 
slightly  defective.  Norman  v.  Southern 
R.  Co.  (1907)  119  Tenn.  401,  104  S.  W. 
1088. 

The  Federal  statute  abolishing  the  de- 
fense of  assumption  of  risk  where  auto- 
matic couplers  are  not  used  does  not 
apply  to  a  car  loaded  with  rails,  which, 
having  been  sent  into  the  state,  was, 
at  the  time  that  the  injury  occurred,  be- 
ing sent  form  point  to  point  within  the 
state,  wherever  the  rails  were  needed. 
Goley  V.  Kansas  City  Southern  Co. 
(1906)  43  Tex.  Civ.  App.  488,  95  S.  W. 
96. 

The  Virginia  Constitution,  §  162,  and 
§  1294k  of  the  Code,  do  away  with  the 
common-law  doctrine  of  assumption  of 
risk  so  far  as  it  applies  to  knowledge 
"of  the  defective  or  unsafe  character  or 
condition  of  any  machinery,  ways,  ap- 
pliances, or  structures"  on  the  part  of 
the  servant  of  a  railroad  company;  but 
these  provisions  have  been  held  not  to 
take  away  from  the  railroad  company 
the  right  to  carry  on  its  business  in  its 
own  way,  or  to  adopt  any  method  of  con- 
structing its  switches  which  it  might 
prefer,  which  was  reasonably  safe. 
Potomac,  F.  dc  P.  R.  Go.  v.  Chichester 
(1910)   111  Va.  152,  68  S.  E.  404. 

"When  the  plaintiff's  decedent  entered 
into  the  service  of  the  defendant  com- 
pany, he  assumed  all  the  ordinary  and 
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In  some  of  the  employers'  liability  acts  discussed  in  chapter 
Lxxiv.,  clauses  are  inserted  which  change  the  common-law  doctrine 
of  assumption  of  risk  to  the  extent  of  making  the  availability  of  that 
defense  a  question  for  the  jury,  even  though  it  may  be  shown  clearly 
that  he  fully  appreciated  the  given  risk.** 

[The  Iowa  statute  provides  that  where  an  employee  with  knowl- 


usual  risks  incident  to  the  service  (ex- 
cept those  abolished  by  §  162  of  the 
Constitution  and  §  1294k  of  the  Code), 
including  the  risks  incident  to  the  man- 
ner in  which  he  knew,  or,  in  the  exercise 
of  ordinary  care,  ought  to  have  known, 
the  defendant  conducted  its  business." 
Southern  R.  Co.  v.  Foster  (1911)  111 
Va.  763,  69  S.  E.  972. 

Under  the  Federal  statute,  it  was  held 
in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Voelker 
(1904)  70  L.R.A.  264,  65  C.  C.  A.  226, 
129  Fed.  522,  that  a  switchman  did  not 
assume  the  risk  of  injury  from  a  car 
not  equipped  in  accordance  with  the  re- 
quirements of  the  statute,  simply  be- 
cause the  car  was  located  on  a  track 
sometimes  used  to  handle  cars  in  need 
of  repairs,  but  which  was  not  a  hospital 
track,  and  was  used  for  actively  hand- 
ling trains. 

In  York  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
(1908)  86  Ark.  244,  110  S.  W.  803,  it 
was  held  that  where  the  death  of  a 
hrakeman  was  due  to  failure  of  the  rail- 
road company  to  equip  its  cars  in  ac- 
cordance with  the  requirements  of  the 
act,  the  question  of  assumption  of  risk 
was  not  at  issue. 

The  defense  of  assumption  of  risk  was 
not  involved  in  an  action  based  on  the 
failure  of  a  railroad  to  use  automatic 
couplers,  in  accordance  with  the  require- 
ments of  the  Illinois  statute.  Chicago 
d  A.  R.  Co.  v.  Walters  (1905)  120  111. 
App.  152,  affirmed  in  (1905)  217  111.  87, 
75  N.  E.  441;  Patten  v.  Faithom  (1910) 
152  111.  App.  426. 

In  the  following  v,ases  under  the  South 
Carolina  Constitution,  it  was  held  that 
the  doctrine  of  assumption  of  risk  was 
not  available  to  the  master ;  Youngblood 
V.  South  Carolina  &  G.  R.  Co.  (1900) 
60  S.  C.  9,  85  Am.  St.  Rep.  824,  38  S.  E. 
232 ;  Bodie  v.  Charleston  &  W.  C.  R.  Co. 
(1901)  61  S.  C.  468,  39  S.  E.  715; 
Carson  v.  Southern  R.  Co.  (1903)  68  S. 
C.  55,  46  S.  E.  525,  affirmed  in  (1904) 
194  U.  S.  136,  48  L.  ed.  907,  24  Sup.  Ct. 
Hep.  609 ;  Davis  v.  North  Western  R.  Co. 
<1906)    75    S.    C.    303,    55    S.   E.    526; 


Kitchens  v.  Southern  R.  Co.  (1908)  80 
S.  C.  531j  61  S.  E.  1016;  James  v.  Foun- 
tain Inn  Mfg.  Co.  (1908)  80  S.  C.  232, 
61  S.  E.  391 ;  See  GilUland  v.  Charleston 
A  W.  C.  R.  Co.  (1910)  86  S.  C.  137,  68 
S.  E.  186  (brakeman  injured  by  de- 
fective coupling  held  not  to  have  as- 
sumed the  risk,  although  he  knew  of 
such  defects)  ;  Whisonant  v.  Atlanta  £ 
C.  Air  Line  R.  Co.  (1910)  86  S.  C.  300, 
68  S.  E.  566;  Earrill  v.  South  Carolina 
&  G.  Extension  R.  Co.  (1904)  135  N.  C. 
601,  47  S.  E.  730  (construing  Constitu- 
tion of  South  Carolina). 

12  New  York. —  ( See  chapter  lxxiv., 
subtitle  A,  post ) . 

The  ordinary  or  necessary  risks  of  the 
service  are  assumed  by  the  servant,  the 
statute  leaving  to  the  jury  the  assump- 
tion of  extraordinary  risks  only.  Loger- 
to  v.  Central  Bldg.  Co.  (1908)  123  App. 
Div.  840,  108  N.  Y.  Supp.  604. 

The  New  York  statute  does  not 
eliminate  the  defense,  but  the  question 
whether  the  employee  understood  and 
assumed  the  risk  must  be  submitted  to 
the  jury.  Kiernan  v.  Eidlite  (1906) 
115  App.  Div.  141,  100  N.  Y.  Supp.  731. 

Whether  the  plaintiflf  fully  understood 
and  appreciated  the  danger  is,  under 
the  statute,  a  question  solely  for  the 
jury.  Hurley  y.  Olcott  (1909)  134  App. 
Div.  631,  119  N.  Y.  Supp.  430,  affirmed 
in  (1910)  198  N.  Y.  132,  28  L.R.A. 
(N.S.)  238,  91  N.  E.  270. 

Under  the  provision  of  the  New  York 
statute  that  the  servant  assumes  the 
necessary  risks  of  the  service,  and  no 
other,  a  servant  called  upon  by  the  mas- 
ter or  his  representative  to  do  work 
outside  the  scope  of  his  employment  as- 
sumes none  of  the  risks  thereof.  Per- 
rota  V.  Richmond  Brick  Co.  (1908)  123 
App.  Div.  626,  108  N.  Y.  Supp.  10. 

In  Persons  v.  Bush  Terminal  Co. 
(1910)  68  Misc.  573,  125  N.  Y.  Supp. 
277,  the  court  said  that,  under  this 
statute,  the  new  test  of  whether  the 
servant  assumed  the  risk  was  not  the 
simple  one,  whether  the  risk  was  known 
or  observed  by  the  employee,  but  whether 
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edge  of  defects  in  the  machinery  or  appliances  has  given  a  written 
notice  to  the  employer,  he  shall  not,  "by  reason  of  remaining  in  the 


the  circumstances  were  such  as  plainly 
to  lead  to  the  conclusion  that  the  risk 
was  understood  and  voluntarily  assumed 
by  the  employee. 

Under  the  New  York  statute  it  is 
error  to  charge  the  jury  that  the  only 
risks  which  the  servant  assumes  are 
those  which  remain  after  the  master  has 
done  his  full  duty,  it  being  for  the  jury 
to  say  whether  the  servant  assumed  the 
risk  of  dangers  created  by  the  master's 
negligence  or  not.  Wynhoop  v.  Ludlow 
Valve  Mfg.  Co.  (1906)  112  App.  Div. 
729,  98  N.  Y.  Supp.  1076. 

Under  the  New  York  statute  (Laws 
of  1902,  p.  1748,  chap.  600),  a,  nonsuit 
on  the  ground  of  assumption  of  risk 
is  error.  Kinney  v.  Rutland  R.  Co. 
(1906)  114  App.  Div.  286,  99  N.  Y. 
Supp.  800;  Valentino  v.  Garvin  Mach. 
Co.  (1910)  139  App.  Div.  139,  123  N. 
Y.  Supp.  959;  Vaughn  v.  Glens  Falls 
Portland  Cement  Co.  (1907)  119  App. 
Div.  923,  104  N.  Y.  Supp.  1149. 

So,  also,  a  dismissal  of  the  complaint 
on  that  ground  is  error.  Aken  v.  Barnet 
d  A.  Knitting  Co.  (1907)  118  App.  Div. 
463,  103  N.  Y.  Supp.  1078,  affirmed  in 
(1908)   192  N.  Y.  554,  85  N.  E.  1105. 

Even  if  the  evidence  is  undisputed,  it 
must  be  submitted  to  the  jury.  Rey- 
nolds V.  Seneca  Falls  Mfg.  Co.  (1910) 
137  App.  Div.  446,  122  N.  Y.  Supp.  797. 

The  finding  of  a  jury  to  the  effect 
that  a  servant  has  not  assumed  the  risk 
merely  because  he  has  continued  in  the 
employ  with  knowledge  and  appreciation 
of  the  danger  may  not  be  set  aside  by 
the  court  as  against  the  evidence,  merely 
on  the  ground  that  the  two  elements  of 
knowledge  and  appreciation  of  the  dan- 
ger were  present.  Chemick  v.  Inde- 
pendent American  Ice  Cream  Co.  (1911) 
72  Misc.  79,  129  N.  Y.  Supp.  694. 

Under  Laws  of  1902,  p.  1750,  chap. 
600,  §  3,  the  court  has  no  power  to  set 
aside  a  verdict  as  contrary  to  law  upon 
the  question  of  assumption  of  risk,  al- 
though, if  not  satisfied  with  the  verdict, 
it  may  set  it  aside  as  contrary  to  the 
evidence.  Clark  v.  New  York  C.  &  H. 
R.  R.  Co.  (1908)  191  N.  Y.  416,  84  N. 
E.  397. 

The  verdict  of  the  jury  as  to  assump- 
tion of  risk  iliay  be  set  aside  if  against 
the  weight  of  evidence.  Kellogg  v.  New 
M.  &  S.  Vol.  v.— 317. 


York  Edison  Co.  (1907)  120  App.  Div. 
410,  105  N.  Y.  Supp.  398. 

In  Wynkoop  v.  Ludlow  Valve  Mfg.  Co. 
(1906)  112  App.  Div.  729,  98  N.  Y. 
Supp.  1076,  the  finding  that  the  plain- 
tiff did  not  assume  the  risk  was  held  to 
be  against  the  weight  of  evidence,  and 
was  set  aside. 

But  if  the  action  is  brought  at  com- 
mon law,  the  question  of  assumption  of 
risk  is  not  necessarily  one  of  fact  for 
the  jury,  under  Laws  of  1902,  p.  1748, 
chap.  600.  O'Neil  v.  Karr  (1906)  110 
App.  Div.  571,  97  N.  Y.  Supp.  148. 

The  special  rules  governing  an  action 
brought  under  the  employers'  liability 
act  are  not  available  to  the  plaintiff  in 
a  common-law  action.  Welch  v.  Water- 
bury  (1910)  136  App.  Div.  315,  120  N. 
Y.  Supp.  1059 ;  Curran  v.  Mamhattan  R. 
Co.  (1907)  118  App.  Div.  347,  103  N.  Y. 
Supp.  351;  Bushtis  v.  Catskill  Cement 
Co.  (1908)  128  App.  Div.  780,  113  N. 
Y.  Supp.  294,  affirmed  in  (1910)  198  N. 
Y.  548,  92  N.  E.  1079. 

Where  the  notice  required  by  the  stat- 
ute is  insufficient,  so  that  the  plaintiff 
must  rely  upon  the  common-law  rem- 
edies, the  question  of  assumption  of  risk 
is  not  necessarily  for  the  jury.  Jackson 
V.  Greene  (1911)  201  N.  Y.  76,  93  N. 
E.  1107,  reversing  (1909)  134  App.  Div. 
918,  118  N.  Y.  Supp.  930. 

A  contrary  view  was  taken  in  Ward  v. 
Manhattan  R.  Co.  (1904)  95  App.  Div. 
437,  88  N.'  Y.  Supp.  758,  where  it  was 
held  that  §  3  of  the  act,  which  makes 
the  question  of  assumption  of  risk  one 
for  the  jury,  is  general,  and  applies  to 
all  actions  by  servants  against  their 
masters,  whether  under  the  statute  or  at 
common  law ;  but  this  court  subsequent- 
ly changed  its  view,  and  said  that,  in 
order  to  secure  the  benefits  of  the  stat- 
ute, the  action  must  be  brought  under 
it.  Curran  v.  Manhattan  R.  Co.  (1907) 
118  App.  Div.  347,  103  N.  Y.  Supp.  351. 

The  New  York  statute  was  involved  in 
the  following  cases:  Guilmartin  v.  8ol- 
vay  Process  Co.  (1907)  189  N.  Y.  490, 
82  N.  E.  725 ;  Smith  v.  Manhattan  R.  Co. 

(1906)  112  App.  Div.  202,  98  N.  Y. 
Supp.  1;  Travis  v.  Haan  (1907)  119 
App.  Div.  138,  103  N.  Y.  Supp.  973; 
Ortolano    v.    Degnon    Contracting    Co. 

(1907)  120  App.  Div.  59,  104  N.  Y. 
Supp.  1064;  Onesti  v.  Central  Neiff  Eng- 
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employment  with  such  knowledge,  be  deemed  to  have  assumed  the 
risk  incident  to  the  danger  arising  from  such  defect  or  want  of  re- 


}J  13 


pair, 

Section  202  of  the  New  York  labor  law  (as  amended  by  Laws  of 
1910,  chapter  352)  provides  that  the  fact  that  the  employee  continues 
in  the  employment  with  knowledge  of  danger  from  any  cause,  includ- 
ing open  and  visible  defects,  "shall  not  be,  as  matter  of  fact  or  matter 
of  law,  an  assumption  of  the  risk  of  injury  therefrom."  See  chapter 
Lxxiv.,  post. 

The  Texas  statute  (see  chapter  lxxvi.,  post)  provides  that  in  any 
suit  for  personal  injuries  against  any  person  or  corporation  operating 
a  railroad  or  street  railroad  the  plea  of  assumption  of  risk,  when 
based  on  the  injured  servant's  knowledge  or  means  of  knowledge  of 
the  defect  or  danger,  shall  not  be  available  where  a  person  of  ordi- 
nary care  would  have  continued  in  the  service  with  such  knowledge, 
nor  where  the  injured  employee  had  an  opportunity  to  notify  the  em- 
ployer of  the  defect,  and  did  so  notify  him.** 


land  R.  Co.  (1907)  121  App.  Div.  554, 
106  N.  Y.  Supp.  233;  Anderson  v.  MilU- 
ken  Bros.  (1908)  123  App.  Div.  614,  108 
N.  Y.  Supp.  61,  affirmed  in  (1909)  194 
N.  Y.  521,  87  N.  E.  1114;  Graves  v. 
Chistave  Stickley  Co.  (1908)  125  App. 
Div.  132,  109  N.  Y.  Supp.  256,  affirmed 
without  opinion  in  (1909)  195  N.  Y. 
584,  89  N.  E.  1101;  Quigg  v.  Post 
(1909)  131  App.  Div.  155,  115  N.  Y. 
Supp.  147 ;  Wittmer  v.  Fairhurst 
(1909)  134  App.  Div.  305,  118  N.  Y. 
Supp.  939;  Orishoffv.  Marx  (1910)  140 
App.  Div.  886,  124  N.  Y.  Supp.  1083; 
Larsen  v.  Lackawanna  Steel  Co.  (1911) 
130  N.  Y.  Supp.  887. 

New    Jersey. —  (See    chapter    LXXIV., 
subtitle  A,  post ) . 

Oklahoma. —  (See  chapter  Lxxvi., 
post.) — Article  23,  §  6,  of  the  Oklahoma 
Constitution,  provides  that  the  defense 
of  contributory  negligence  or  of  assump- 
tion of  risk  shall,  in  all  cases  whatso- 
ever, be  a  question  of  fact,  and  shall  at 
all  times  be  left  to  the  .jury.  See  Pe- 
troleum Iron  Works  Co.  v.  Wantland 
(1911)  28  Okla.  481,  114  Pac.  717. 
Ontario. — 55  Vict.  chap.  30  (Ont.  Rev. 
.Stat.  18^7,  chap.  160),  §  6,  cl.  3.  (See 
■  chapter  LXXiv.,  subtitle  A,  post. )  That 
this  provision,  so  far  as  regards  its 
effect  upon  the  servant's  right  of  action, 
embodied  the  doctrine  finally  established 
in  Smith  v.  Baker  [1891]  A.  C.  325,  60 
L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S.  467, 


40  Week.  Rep.  392,  55  J.  P.  660,  was 
pointed  out  in  McGloherty  v.  Gale  Mfg. 
Go.  (1892)  19  Ont.  App.  Rep.  117.  But 
it  should  be  remembered  that  the  Eng- 
lish case  referred  to  was  concerned,  not 
with  the  availability  of  the  defense  of 
a  contractual  assumption  of  risks,  but 
with  the  meaning  and  effect  of  the 
maxim.  Volenti  non  fit  injuria.  See 
§  1294,  ante,  and  §  1650,  post. 

In  one  case  it  was  held  that  a  verdict 
for  the  servant  will  not  be  set  aside 
where,  although  he  knew  that  the  defect 
which  caused  the  Injury  had  not  been 
remedied  at  the  time  he  returned  to 
work,  after  an  interval,  he  did  not  ap- 
preciate the  nature  and  extent  of  the 
risk.  Eaighi  v.  Wortman  d  W.  Mfg. 
Co.  (1894)  24  Ont.  Rep.  618.  The  con- 
tention of  the  counsel  that  the  statu- 
tory provision  only  applied  to  cases  in 
which  the  plaintiff  had  continued  to 
work  without  any  intermission  was  re- 
jected. 

British  Columbia. — In  this  province 
the  legislature  has  used  the  same  lan- 
guage as  that  found  in  the  Ontario  stat- 
ute. Acts  of  1891,  chap.  10  (B.  C.  Rev. 
Stat.   1897),  §  6. 

18  See  Barber  Asphalt  Paving  Co.  v. 
Austin  (1911)  108  C.  C.  A.  365,  186 
Fed.  443. 

14  "The  effect  of  that  law  is  to  elimi- 
nate the  plea  of  assumed  risk  in  any 
case  where  an  employee  has  an  oppor- 
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The  Federal  employers'  liability  act  (chapter  lxxvi.,  post)  pro- 
vides that  no  employee  shall  be  held  to  have  assumed  the  risks  of  his 
employment  in  any  case  where  the  violation  by  the  common  carrier  of 
any  statute  enacted  for  the  safety  of  employees  contributed  to  the 
injury  or  death  of  such  employee. 

The  statutes  of  Texas  and  Georgia  (chapter  lxxvi.,  post)  contain 
similar  provisions. 

In  a  number  of  statutes  imposing  specific  duties  upon  the  master 
it  is  provided  that  assumption  of  risk  will  not  be  available  as  a  de- 
fense for  the  master's  breach  of  such  duty.  These  statutes  will  be 
discussed  in  chapters  lxxviii,  et  seq.,  post.'] 

[1647a.  Assumption  of  risk  or  volenti  non  fit  injuria  as  a  defense  to 
the  master's  breach  of  a  specific  statutory  duty.  American  decisions. — 
a.  Generally, — ^Although  the  defenses  based  upon  the  doctrine  of  the 
contractual  assumption  of  risk  and  upon  the  maxim  Volenti  non  fit 


tunity,  before  being  injured,  to  notify 
his  employer  or  a  superior  given  author- 
ity to  remedy  defects,  of  the  existence 
of  such  defects,  and  does  notify  such  em- 
ployer or  superior  within  a,  reasonable 
time.  No  notice  is  necessary  when  the 
employer  or  superior  knows  of  the  de- 
fect. It  also  destroys  the  force  of  a 
plea  of  assumed  risk  where  a  person  of 
ordinary  care  would  remain  in  the  serv- 
ice of  his  employer  with  knowledge  of 
such  defect  and  danger."  El  Paso  &  S. 
W.  R.  Co.  V.  Foth  (1907)  101  Tex.  133, 
105  S.  W.  322. 

"Since  the  passage  of  the  act  of  1905, 
known  as  the  'assumed  risk  law,'  an 
employee  in  railway  service  is  not  held 
to  assume  the  risk  of  a  defect  and  dan- 
ger arising  out  of  the  negligence  of  the 
railway  company,  though  known  to  him, 
where  a  person  of  ordinary  care  would 
continue  in  the  service  with  knowledge 
of  the  defect  and  danger."  Interna- 
tional &  G.  N.  R.  Go.  V.  Schulert  (1910) 
—  Tex.  Civ.  App.  — ,  130  S.  W.  708. 

"As  we  understand  the  act,  the  rule 
is  changed  so  that  an  employee  of  a 
railway  company  does  not  now,  as  a 
matter  of  law^  in  every  case,  assume  the 
risk  of  a  defect  and  danger  which  he 
knows  of,  but  that  whether  he  does  or 
not  depends  on  whether  or  not  his  pro- 
ceeding with  the  work  is  reconcilable 
with  ordinary  care."  Texas  Mexican  R. 
Co.  v.  Trijeri/na  (1908)  51  Tex.  Civ. 
App.   100,  111  S.  W.  239. 

"The  act,  while  leaving  contributory 


negligence  perfectly  intact,  practically 
abolished  the  defense  of  assumed  risk  by 
making  the  question  one  of  contributory 
negligence  in  every  case."  Texas  &  N. 
0.  R.  Co.  V.  Barioiek  (1908)  50  Tex. 
Civ.  App.  544,  110  S.  W.  953. 

Under  this  statute,  an  instruction 
stating  the  law  of  assumed  risk  sub- 
stantially as  it  was  before  the  statute 
is  reversible  error.  Gurrie  v.  Missouri, 
K.  &  T.  R.  Co.  (1908)  101  Tex.  478, 
108  S.  W.  1167. 

See  also  Houston  &  T.  C.  R.  Co.  v. 
Alexander  (1909)  102  Tex.  497,  119  S. 
W.  1135;  El  Paso  &  8.  W.  R.  Go.  v. 
Foth  (1907)  45  Tex.  Civ.  App.  275,  100 
S.  W.  171;  Oulf,  C.  £  S.  P.  R.  Co.  v. 
Dickens  (1909)  54  Tex.  Civ.  App.  637, 
118  S.  W.  612,  618;  El  Paso  &  8.  W.  R. 
Co.  v.  Alexander  (1909)  —  Tex.  Civ. 
App.  — ,  117  S.  W.  927;  Rice  v.  Leims 

(1910)  —  Tex.  Civ.  App.  — ,  125  S.  W. 
961 ;  Ft.  Worth  &  D.  C.  R.  Go.  v.  Lynch 

(1911)  —  Tex.  Civ.  App.  — ,  136  S.  W. 
580 ;  Ft.  Worth  &  D.  C.  R.  Co.  v.  Drew 

(1912)  —  Tex.  Civ.  App.  — ,  140  S.  W. 
810;    Texas    &    P.    R.    Co.    v.   Johnson 

(1908)  48  Tex.  Civ.  App.  135,  106  S.  W. 
773;  Missouri,  K.  &  T.  R.  Go.  v.  Bailey 

(1909)  53  Tex.  Civ.  App.  295,  115  S. 
W.  601 ;  International  d  G.  N.  B.  Go.  v. 
Clark  (1910)  —  Tex.  Civ.  App.  — ,  125 
S.  W.  959;  Missouri,  K.  d  T.  R.  Co.  v. 
8wearmgen  (1910)  —  Tex.  Civ.  App. 
— ,  127  S.  W.  1192;  Chicago,  R.  I.  &  G. 
R.  Co.  v.  Forrester  (1911)  —  Tex.  Civ. 
App.  — ,  137  S.  W.  162. 
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injuria  are  theoretically  distinct,  it  is  impossible  to  preserve  that  dis- 
tinction in  discussing  the  American  cases  where  the  cause  of  action 
rests  upon  the  master's  breach  of  a  specific  statutory  duty.  In  many 
eases  the  court  expressly  says  that  assumption  of  risk  is  based  on  an 
implied  contract ;  and  in  other  cases  the  court  specifically  refers  to  the 
defense  founded  upon  the  maxim ;  but  a  very  frequent  form  of  state- 
ment is  that  the  defense  of  assumption  of  risk  is  based  upon  the 
maxim,  or,  in  some  cases,  even  that  it  is  based  on  contract  and  also 
upon  the  maxim;  and  from  examination  of  a  large  number  of  cases 
involving  the  master's  breach  of  a  specific  statutory  duty  it  would 
seem  that  the  courts,  whether  referring  the  defense  to  contract  or  to 
the  maxim,  have  but  one  defense  in  view,  and  no  case  has  been  found 
which  suggests  that  there  are  two  distinct  defenses,  one  of  which 
might  be  open  to  the  master,  while  the  other  was  not.  And  it  has 
consequently  been  thought  permissible  to  treat  all  the  cases  of  this 
character  in  one  section,  whether  the  court  may  make  use  of  the  tech- 
nical terms  of  contractual  assumption  of  risk  or  of  the  maxim 
Volenti  non  fit  injuria.  It  is  to  be  borne  in  mind  that  even  if  these 
defenses  are  to  be  considered  as  distinct  defenses,  or  whether  one  is  to 
be  considered  a  specific  form  of  the  other,  in  either  case  the  ground 
of  the  defense  is  the  servant's  knowledge  of  the  danger,  and  his  vol- 
untary continuance  in  the  service  with  such  knowledge.  And  the 
cases  embraced  within  this  section  are  readily  divisible  into  two  great 
classes;  namely,  those  which  hold  that  continuance  in  the  service 
with  such  knowledge  is  a  defense  to  the  action,  and  those  holding  that 
continuance  in  the  service,  even  with  such  knowledge,  is  not  a  de- 
fense. 

Some  quotations  given  below  show  the  manner  in  which  the  two 
defenses  have  been  treated,  the  practical  effect  of  which  is  to  destroy 
any  distinction  between  them.' 

1  "The  first  ground  upon  which  this  unavoidable  logical  deduction  from  the 

rule  of  law  [assumption  of  risk]   rests  principles    and    decisions   to   which   we 

is  the  maxim,   Volenti  non  fit  injuria,  have  adverted  is  that  assumption  of  risk 

.     .     .     The  second  ground  upon  which  .     .     .     rests  in  contract  and  upon  the 

assumption  of  risk  is  based  is  that  ev-  maxim,    Volenti  non   fit  injuria."      St. 

ery    servant    who    enters    or    continues  Louis  Cordage  Co.  v.  Miller   (1903)   63 

in  the  employment  of  a  master  without  L.R.A.  551,  61   C.  C.  A.  477,  126  Fed. 

complaint   thereby   either   expressly   or  495. 

impliedly  agrees  with  him  to  assume  the        In  Knisley  v.  Pratt  (1896)  148  N.  Y. 

risks  and  dangers  incident  to  the  em-  372,   32  L.R.A.   367,  42  N.  E.  986,  the 

ployment  which   a   person   of  ordinary  court,  although  it  appeared  to  be  of  the 

prudence,  in  his  situation,  would  have  opinion  that  the  doctrine  of  assumption 

known  by  the  exercise  of  ordinary  dili-  of  risk  was  based  upon  the  maxim,  said 

gence  and  care,  and  to  hold  his  master  that  the  distinction  between  a  defense 

free  from  liability  therefor.    .    .    .    The  based  upon  the  maxim   and  one  based 
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b.  Discussion  of  cases. — There  is  great  conflict  of  opinion  in  the 
American  decisions  as  to  whether  or  not  the  continuance  in  the  serv- 
ice with  knowledge  of  the  fact  that  the  master  has  not  complied  with 
the  statutory  requirements  is  a  defense  to  an  action  based  upon  such 
failure  on  the  part  of  the  master.  The  greater  weight  of  authority 
(and  this  doctrine  appears  to  be  a  growing  one)  is  that  a  servant  does 
not  assume  the  risk  of  the  master's  breach  of  a  statutory  duty.* 

Cases  of  this  character  generally  hold  that  the  doctrine  of  assump- 


upon  an  implied  contract  was  not  of 
great  importance  in  cases  of  this  char- 
acter, since  there  was  no  rule  of  public 
policy  which  prevents  an  employee  from 
deciding  to  assume  the  obvious  risks  of 
the  business,  as  well  under  the  factory 
act  as  otherwise. 

But  in  Graves  v.  Gustave  Stickley  Co. 

(1908)  125  App.  Div.  132,  109  N.  Y. 
Supp.  256,  affirmed  without  opinion  in 

(1909)  195  N.  Y.  584,  89  N.  E.  1101, 
the  court  called  attention  to  the  fact 
that  since  the  Knisley  Case  arose,  in 
1891,  the  legislature  had  added  a  new 
section  to  the  Penal  Code,  which  pro- 
vided that  any  person  violating  certain 
provisions  of  the  labor  law  was  guilty 
of  a  misdemeanor,  and  questioned 
whether  or  not,  in  view  of  the  amend- 
ments to  the  Penal  Code,  a  master 
would  be  allowed  to  contract  to  relieve 
himself  of  the  consequences  of  his  fail- 
ure to  conform  to  the  requirements  of 
the  statute.  This  case  is  interesting 
as  showing  that  the  court  considered  the 
defense  to  be  based  upon  an  implied 
contract,  although,  in  the  Knisley  Case, 
the  court  implied  that  the  defense  was 
based  upon  the  maxim. 

In  Boyd  v.  Brazil  Block  Coal  Co. 
(1898)  —  Ind.  App.  — ,  50  N.  E.  368, 
the  court  said  that  neither  the  doctrine 
of  assumption  of  risk  nor  the  maxim 
applied  to  a  breach  of  a  statutory  duty 
on  the  part  of  the  master. 

In  Welsh  v.  Barber  Asphalt  Paving 
Co.  (1909)  93  C.  C.  A.  101,  167  Fed. 
465,  the  court  said:  "But  we  do  not 
deem  it  essential  to  the  construction  of 
the  Oregon  statute  to  decide  whether  the 
common-law  doctrine  of  assumption  of 
risk  is  implied  in  the  contract  of  em- 
ployment between  the  master  and  serv- 
ant, or  rests  in  the  maxim,  'Volenti  non 
fit  injuria.'  If  the  former  is  the  true 
theory,  the  statute  enacted  in  the  ex- 
ercise of  the  police  power  of  the  state, 
to  afford  needed  protection  to  a  large 


class  of  its  inhabitants,  and  providing 
a  penalty  for  its  violation,  takes  from 
the  employee  the  right  to  contract  to 
waive  the  performance  of  the  duty  so 
imposed.  To  hold  that  he  could  do  so 
would  be  to  nullify  the  statute  and 
thwart  its  purpose.  On  the  other  hand, 
if  the  latter  is  the  true  theory,  we  are 
confronted  with  the  fact  that  the  stat- 
ute, in  addition  to  denouncing  a  pen- 
alty for  violation  of  the  statute,  express- 
ly creates  a  cause  of  action  on  behalf  of 
those  who  are  injured  through  its  viola- 
tion. There  would  be  no  occasion  to 
create  such  cause  of  action  if  it  were 
not  the  legislative  intention,  thereby  ex- 
pressed, to  deprive  the  master  of  the  de- 
fense of  assumption  of  risk  when  injury 
occurs  as  the  result  of  a  violation  of 
the  statute." 

And  see  Kilpatrick  v.  Grand  Tnmk  R. 
Co.  (1902)  74  Vt.  288,  93  Am.  St.  Rep. 
887,  52  Atl.  531,  as  get  out  in  note  5, 
post. 

2  For  a  detailed  exposition  of  the  eases 
upon  this  subject,  see  notes  to  Denver 
&  R.  G.  R.  Co.  V.  -Margate,  6  L.R.A. 
(N.S. )  981;  Johnson  v.  Mammoth  Vein 
Coal  Co.  19  L.R.A.(N.S.)  646;  Eill  v. 
Saugestad,  22  L.R.A. (N.S.)  634;  Poli 
V.  Numa  Block  Coal  Co.  33  L.R.A. 
(N.S.)  646;  and  Fitzwater  v.  Wa/rren 
(1912)  206  N.  Y.  355,  42  L.R.A.(N.S.) 
1229,  99  N.  E.  1042. 

Unless  otherwise  noted,  the  negligence 
complained  of  was  the  failure  to  guard 
machinery. 

Federal  courts. — ISFarramore  v.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  (1899)  48 
L.R.A.  68,  37  C.  C.  A.  499,  96  Fed.  298 
(unblocked  frogs)  :  Inland  Steel  Co.  v. 
Kachwinski  (1907)  80  C.  C.  A.  571, 
151  Fed.  219;  Welsh  v.  Barber  Asphalt 
Paving  Co.  (1909)  93  C.  C.  A.  101, 
167  Fed.  465;  Carstens  Packing  Co.  v. 
Swinney  (1911)  108  C.  C.  A.  152,  186 
Fed.  50   (unguarded  vat). 

In  The  Fullerton  (1908)   92  C.  C.  A. 
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463,    167    Fed.   1,   it  was   held   that   a  N.  E.  1044  (violation  of  city  ordinances 

vessel,    by    going    in    an    unseaworthy  as   to    the    running   of    trains)  ;    Davis 

state,  in  violation  of  the  statute    (act  Coal  Go.  v.  Polland  (1902)  158  Ind.  607, 

of  December   21,   1898,   chap.  28,  %    11,  92  Am.  St.  Rep.  319,  62  N.  E.  492  (min- 

30  Stat,  at  L.  758,  U.  S.  Comp.  Stat,  ing    act;    failure    to    provide    props)  ; 

1901,   p.   3095),   assumed   all  the   risks  Monteith  v.   Kokomo   Wood  Enameling 

of    danger    which    resulted    therefrom,  Co.  (1902)   159  Ind.  149,  58  L.R.A.  944, 

and  that  a  seaman  injured  because  of  64  N.  E.  610;  Island  Goal  Go.  v.  Swag- 

the  unseaworthy  condition  of  the  vessel  gerty    (1903)    159   Ind.   664,   62   N.   E. 

when  it  put  to  sea  was  not  chargeable  1103,  65  N.  E.  1026   (failure  to  provide 

with  the  assumption  of  any  risks  due  signals  for  raising  and  lowering  elevator 

to  that   cause.  in   mine)  ;    Green   v.   Americcm   Car   & 

Arkansas. — Johnson  v.  Mammoth  Vein  Foundry  Go.    (1904)    163   Ind.   135,   71 

Goal  Go.   (1908)  88  Ark.  243,  19  L.R.A.  N.  E.  268;  Buehner  Ghair  Go.  v.  Feul- 

(N.S.)    646,  114  S.  W.  722   (absence  of  ner  (1904)   164  Ind.  368,  73  N.  E.  811; 

props  in  mine)  ;  Johnson  v.  Mammoth  Davis  v.  Mercer  Lumber  Go.  (1905)   164 

Vein  Goal  Go.    (1908)    88  Ark.  243,  19  Ind.  413,  73  N.  E.  899;  Diamond  Block 

L.R.A.(N.S.)   646,  114  S.  W.  722   (fail-  Goal    Go.    v.    Guthhertson    (1906)     166 

ure    to    provide    props    in    mine)  ;    St.  Ind.  290,  76  N.  E.  1060    (mining  act; 

Louis,    I.    M.    &    8.    B.    Go.    v.    White  absence  of  props)  ;  Antiooh  Goal  Go.  v. 

(1910)    93    Ark.    368,    125    S.    W.    120  Rockey    (1907)    169  Ind.  247,  82  N.  E. 

(defective  headlight).  76   (failure  to  furnish  props  in  mine); 

The  decision  in  Patterson  Goal  Co.  Chicago  &  E.  R.  Go.  v.  Lawrence 
V.  Poe  (1907)  81  Ark.  343,  91  S.  W.  (1906)  169  Ind.  319,  79  N.  E.  363,  82 
538,  that  a  servant  might  assume  the  N.  E.  768  (violation  of  ordinance  re- 
risks  of  the  failure  of  a  mine  owner  to  quiring  lights  on  locomotives)  ;  Indian- 
furnish  props  as  required  by  the  stat-  apolis  Union  R.  Go.  v.  Waddington 
ute  was  expressly  overruled  in  Johnson  (1907)  169  Ind.  448,  82  N.  E.  1030 
V.  Manumoth  Vein  Goal  Go.  supra.  (failure  of  an  engineer  to  ring  a  bell, 

Illinois. — Spring  Valley  Goal  Go.  v.  as  required  by  ordinance)  ;  United 
Patting  (1904)  210  111.  342,  71  N.  E.  States  Cement  Co.  v.  Cooper  (1909) 
371,  affirming  (1904)  112  111.  App.  4  172  Ind.  599,  88  N.  E.  69;  Cleveland, 
(absence  of  light  in  mine)  ;  Waschow  G.  G.  &  St.  L.  H.  Go.  v.  Powers  (1909) 
V.  Kelly  Goal  Go.  (1910)  245  111.  516,  173  Ind.  105,  88  N.  E.  1073,  rehearing 
92  N.  E.  303  (unsafe  condition  of  denied  in  (1909)  173  Ind.  125,  89  N. 
mine);  Himrod  Goal  Go.  v.  Adaok  E.  485  (violation  of  speed  ordinance); 
(1900)  94  111.  App.  1  (mining  act);  Balzer  v.  Warring  (1911)  —  Ind.  — , 
Mueller  v.  Jordan  Shoe  Co.  (1908)  143  —  L.R.A.(N.S.)  — ,  95  N.  E.  257  (un- 
111.  App.  332;  Hamilton  v.  Spring  Val-  guarded  revolving  shaft)  ;  Brower  v. 
ley  Coal  Co.  (1909)  149  111.  App.  10  Locke  (1903)  31  Ind.  App.  353,  67  N. 
(mining  act);  Demereski  v.  Citizens'  E.  1015;  Blanchard-Hamilton  Furniture 
Coal  Min.  Co.  (1909)  149  111.  App.  513  Co.  v.  Colvin  (1904)  32  Ind.  App.  398, 
(mining  act);  McCray  v.  Moweaqua  69  N.  E.  1032;  Chamberlain  v.  Way- 
Coal  Min.  &  Mfg.  Go.  (1909)  149  111.  mire  (1903)  32  Ind.  App.  442,  68  N. 
App.  565  (mining  act);  Luken  v.  Lake  E.  306,  70  N.  E.  81  (failure  to  guard 
Shore  &  M.  8.  R.  Go.  (1910)  154  111.  vat);  American  Gar  &  Foundry  Go.  v. 
App.  550,  affirmed  in  (1911)  248  111.  Clark  (1904)  32  Ind.  App.  644,  70  N. 
377,  140  Am.  St.  Rep.  220,  94  N.  E.  E.  828  (failure  to  guard  vat)  ;  Espen- 
175,  21  Ann.  Cas.  82  (automatic  coup-  laub  v.  Ellis  (1904)  34  Ind.  App.  163, 
ling)  ;  Moore  v.  Centralia  Goal  Go.  72  N.  E.  527;  Muncie  Pulp  Co.  r. 
(1908)  140  111.  App.  291  (failure  to  Hacker  (1906)  37  Ind.  App.  194,  76 
keep  "places  of  refuge"  in  mines)  ;  N.  E.  770  (emery  wheel  not  provided 
Swengel  v.  Illinois  Third  Vein  Coal  Co.  with  exhaust  fan)  ;  Whiteley  Malleable 
(1910)  154  111.  App.  409  (failure  to  Castings  Go.  v.  Wishon  (1908)  42  Ind. 
furnish   places  of  refuge).  App.  288,  85  N.  E.  832;   Paul  Mfg.  Go. 

The   decision   in    Chicago   Packing   £  v.    Racine    (1909)    43    Ind.    App.    695, 

Provision  Co.  v.  Rohan    (1892)    47  HI.  88    N.    E.    529    (unguarded    saw);    La 

App.  640    (unguarded  vat),  which  held  Porte  Carriage  Go.  v.  Sullender   (1904) 

that  the  defense  was  open  to  the  master,  —   Ind.   App.   — ,    71    N.    E.    922    (un- 

is  overruled  by  the  later  Illinois  cases,  guarded    emery    belt)  ;     Indiana    &    C. 

Indiana. — Baltimore   &   0.   S.   W.   R.  Goal  Go.  v.  "Neal    (1906)   —  Ind.  App. 

Co.  V.  Peterson  ( 1901 )  156  Ind.  364,  59  — ,   75  N.  E.  295,   rehearing  denied  in 
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(1906)  76  N.  E.  527  (failure  to  provide 
ventilation)  ;  Boyd  v.  Brazil  Block  Voal 
Co.  (1898)  —  Ind.  App.  — ,  50  N.  E. 
368  (mining  act;  failure  to  furnish 
props  in  mine)  ;  United  States  Cement 
Co.  V.  Cooper  (1907)  —  Ind.  App.  — , 
82  N.  E.  981;  Miami  Coal  Co.  v.  Kane 

(1909)  45  Ind.  App.  391,  90  N.  E.  13 
(failure  of  mine  operator  to  furnish 
props)  ;  Muren  Coal  &  Ice  Co.  v.  Cope- 
land  (1910)  46  Ind.  App.  230,  90  N. 
E.  489,  rehearing  denied  in  (1910)  46 
Ind.  App.  237,  91  N.  E.  508  (failure  to 
furnish  timbers  in  mine)  ;  Vandalia 
Coal  Co.  V.  Yrnim  (1910)  175  Ind.  524, 
92  N.  E.  49  (failure  to  sprinkle  entries 
and  roadways  in  mine)  ;  Princeton  Coal 
Min.  Co.  V.  Howell  (1910)  46  Ind.  App. 
572,  92  N.  E.  122  (failure  to  make 
mine  safe  before  permitting  miner  to 
enter ) . 

Irulian  territory. — Bolan^Darnell  Coal 
Co.  V.  Williams  (1907)  7  Ind.  Terr. 
648,  104  S.  W.  867  (mining  act;  fail- 
ure to  provide  proper  ventilation ) . 

Iowa. — Poli  v.  Numa  Block  Coal  Co. 

(1910)  149  Iowa,  104,  33  L.R.A.(N.S.) 
646,  127  N.  W.  1105  (mining  act;  de- 
fective cage)  ;  Stephenson  v.  Sheffield 
Brick  &  Tile  Go.  (1911)'  151  Iowa,  377, 
130  N.  W.  586. 

In  Tyrrell  v.  CaAn  (1910)  —  Iowa, 
— ,  128  N.  W.  536,  although  other  de- 
cisions in  that  jurisdiction  (see,  for 
example,  Poli  v.  Numa  Block  Coal  Co, 
[1910]  149  Iowa,  104,  33  L.R.A.(N.S.) 
646,  127  N.  W.  1105,  and  Stephenson 
V.  Sheffield  Brick  &  Tile  Co.  [1911]  151 
Iowa,  371,  130  N.  W.  586)  are  apparent- 
ly emphatic  in  holding  that  a  servant 
does  not  assume  the  risks  of  the  breach 
of  the  master's  statutory  duty,  the 
court  did  not  seem  disposed  to  assert 
that  rule  to  its  full  extent,  it  being 
held  that  to  sustain  the  defendant's 
claim  that  the  plaintiff  assumed  the 
risk  involved  in  the  failure  of  the  de- 
fendant to  comply  with  the  statute,  it 
was  not  sufficient  to  show  merely  that 
the  plaintiff  knew  that  there  was  dan- 
ger in  operating  a  machine  without  the 
safety  devices,  but  also  that  she  knew 
and  appreciated  the  danger  in  operating 
such  a  machine  without  a  safety  ap- 
pliance which  it  was  the  defendant's 
duty  to  furnish.  In  other  words,  a 
servant  may  know  and  appreciate  the 
danger  of  working  at  a  machine  with- 
out assuming  the  risk  thereof,  if  he 
does  not  happen  to  know  that  the  mas- 
ter  is    required   by   law   to   lessen   the 


danger.  This  seems  to  be  a  very 
strained  view  to  take,  and  the  dissent- 
ing opinion  asserts  that  it  was  taken 
to  avoid  passing  upon  the  question 
whether  a  servant  may  assume  the  risk 
of  the  master's  breach  of  a  statutory 
duty.  But  Poli  v.  Numa  Block  Coal 
Co.  supra,  had  already  been  decided, 
and  in  fact  is  cited  upon  this  point  in 
the  prevailing  opinion;  and  in  that 
opinion  the  court  says  that  the  ques- 
tion was  squarely  presented,  and  that 
it  was  necessary  to  decide  the  question. 
In  a  subsequent  decision  {Stephenson 
V.  Sheffield  Brick  &  Tile  Co.)  the  court 
unanimously  reiterated  the  doctrine 
that  such  risks  are  not  assumed  by  the 
servant. 

Kansas. — Western  Furniture  &  Mfg. 
Co.  V.  Bloom  (1907)  76  Kan.  127,  11 
L.R.A.(N.S.)  225,  123  Am.  St.  Rep. 
123,  90  Pac.  821;  Kansas  Buff  Brick 
&  Mfg.  Go.  V.  Stark  (1908)  77  Kan. 
648,  95  Pac.  1047;  Lewis  v.  Barton 
Salt  Go.  (1910)  82  Kan.  163,  107  Pac. 
783  (failure  to  safeguard  salt  pan)  ; 
Bailey  v.  Prime  Western  Spelter  Go. 
(1910)   83  Kan.  230,  109  Pac.  791. 

Kentucky. — Low  v.  Clear  Creek  Coal 
Co.  (1910)  140  Ky.  754,  33  L.R.A. 
(N.S.)  656,  131  S.  W.  1007  (failure 
to  furnish  props  in  mine). 

Louisiana. — In  Louisiana  the  failure 
of  a  railroad  company  to  erect  telltales 
or  whip  ropes  at  a  little  distance  from 
an  overhead  bridge,  to  warn  employees 
on  the  top  of  freight  cars,  was  held  to 
create  a  risk  which  the  brakeman  did 
not  assume,  although,  in  his  written 
application  for  employment,  he  stated, 
in  answer  to  a  question  therein,  that 
he  was  aware  of  his  exposure  to  injuries 
by  being  knocked  off  the  cars  by  over- 
head bridges,  and  agreed  to  acquaint 
himself  with  such  bridges.  Bailey  v. 
Texas  &  P.  R.  Co.  (1904)  113  La.  533, 
37  So.  131.  The  value  of  this  decision 
is  somewhat  impaired  by  the  fact  that 
the  court  appears  to  question  whether 
the  employee's  knowledge  of  the  danger 
was  such  as  to  charge  him  with  as- 
sumption of  the  risk. 

Michigan. — Sipes  v.  Michigan  Starch 
Go.  (1904)  137  Mich.  258,  100  N.  W. 
447  (unguarded  set  screw)  ;  Sterling 
V.  Vnkm  CarUde  Go.  (1905)  142  Mich. 
284,  105  N.  W.  755;  Murphy  v.  Grand 
Rapids  Veneer  Works  (1906)  142  Mich. 
677,  106  N.  W.  211  (unguarded  elevator 
shaft)  ;  Swick  v.  Mtna  Portland  Cement 
Co.    (1907)    147  Mich.  454,  111  N.  W. 
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tion  of  risk  is  based  upon  an  implied  contract;  and  consequently  it 
would  be  against  public  policy  to  permit  the  master  to  contract  against 

110  (unguarded  belt);  Tromhley  v.  Me-  Atl.  613;   Valjago  v.  Carnegie  Steel  Co. 

Afee   (1908)    152  Mich.  494,  116  N.  W.  (1910)    226  Pa.  514,  75  Atl.  728;  Feg- 

191    (failure  to  provide  loose  pulleys)  ;  ley    v.    Lycoming    Rubber    Co.     (1911) 

De     Kallands     v.     Washtenaiv     Home  231  Pa.  446,  80  Atl.  870. 

Teleph.   Co.    (1908)    153   Mich.   25,   116  Vermont. — Kilpatrick  v .  Grand  Trunk 

N.  W.  564,  15  Ann.  Cas.  593   (obiter);  R.  Co.    (1902)    74  Vt.  288,  93  Am.  St. 

Little   V.   BousfieU   &    Co.    (1908)    154  Rep.  887,  52  Atl.  531. 

Mich.   369,  117  N.  W.  903    (unguarded  Washington. — Green        v.        Western 

shafting);    Kleinfelt   v.   J.    H.   Somers  American  Co.    (1902)    30  Wash.  87,  70 

Coal    Co.    (1909)     156    Mich.    473,    132  Pac.    310     (failure    to    furnish    timbers 

Am.  St.  Rep.  532,  121  N.  W.  118   (fail-  in  mine)  ;   Ball  v.  West  &  S.  Mill  Go. 

ure  to  equip   cage   in  mine);   Betterly  (1905)     39    Wash.    447,    81    Pac.    915, 

V.  Boyne  City,  G.  &  A.  R.  Co.    (1909)  4     Ann.     Cas.     587      (unguarded     ma- 

158  Mich.  385,  122  N.  W.  635    (failure  chinery)  ;   Whelan  v.  Washington  Lum- 

to   equip   logging   cars   with   automatic  ber    Co.     (1905)     41    Wash.     153,    111 

couplers);   Van  Doom  v.  Heap    (1910)  Am.  St.    Rep.  1006,  83  Pac.  98   (failure 

160  Mich.   199,   125  N.  W.   11    (failure  to  provide  proper  belt  shifters  in  savp- 

to  guard  saw )  ;  Rivers  v.  Bay  City  Trac-  mill )  ;   Hoveland  v.  Hall  Bros.   Marine 

tion  &  Electric   Co.    (1910)    164   Mich.  R.  &  ShipbuiUMng  Co.   (1906)   41  Wash. 

696,    128    N.    W.    254,    131    N.    W.    86  164,    82    Pac.    1090     (unguarded    shaft- 

( failure  to  equip  motor  ears  with  elee-  ings,   couplings,   etc.)  ;    Eriokson  v.   E. 

trie  or  air  brakes).  J.    McNeeley   &    Co.    (1906)    41    Wash. 

Missouri. — Durant  v.  Lexington  Coal  509,   84   Pac.   3    (unguarded   sawmill)  ; 

Min.   Co.    (1888)    97  Mo.  62,  10  S.  W.  Rector    v.    Bryant    Lumber    &    Shingle 

484    (defective  cage  in  mine);   Lore  v.  Mill  Co.   (1906)   41  Wash.  556,  84  Pac. 

American    Mfg.    Go.     (1901)     160    Mo.  7     (unguarded    machinery)  ;     Thomson 

608,    61    S.    W.    678;    Bair    v.    Heibel  v.    Issaqvah    Shingle    Co.     (1906)     43 

(1903)    103   Mo.    App.    621,    77    S.    W.  Wash.    253,    86    Pac.    588     (unguarded 

1017    (unguarded   cogwheels)  ;    Stafford  sawmill)  ;     Miller    v.    Union    Mill    Co. 

V.    Adam^    (1905)    113   Mo.   App.    717,  (1907)   45  Wash.  199,  88  Pac.  130   (un- 

88  S.  W.  1130;  McGinnis  v.  R.  M.  Rigby  guarded    cogs)  ;     Pachko    v.     Wilkeson 

Printing  Co.   (1907)   122  Mo.  App.  227,  Coal  c£  Colce  Co.   (1907)   46  Wash.  422, 

99  S.  W.  4   (unguarded  shafting)  ;  Kir-  90  Pac.  436   (failure  to  furnish  timbers 

by  V.   Manufacturers'  Coal  &  Coke  Co.  in  mine)  ;  Johnson  v.  Far  West  Lumber 

(1907)    127   Mo.   App.   588,    106   S.   W.  Co.    (1907)    47  Wash.  492,  92  Pac.  274 

1069     (mining    act)  ;     Collins    v.    Star  (unguarded  saw)  ;    Gustafson  v.   A.   J. 

Paper   Mill   Co.    (1910)    143   Mo.   App.  West  Lum.ber  Co.   (1908)   51  Wash.  25, 

333,  127  S.  W.  641.  97  Pac.  1094   (unguarded  saw)  ;  Ander- 

New  York. — For  the  recent  New  York  son  v.  Pacific  Nat.  Lumber  Co.    (19]0) 

decisions   adapting  this  view,   see   note  60  Wash.  415,  111  Pac.  337;  Dukette  v. 

on  page  5091.  Northwestern   Woodemcare   Co.    (1910) 

Ohio. — Ziehr   v.    Maumee   Paper    Co.  61  Wash.  95,  111  Pac.  1065  (unguarded 

(1905)  28  Ohio  C.  C.  342.     (In  this  case,  saw);    Cook    v.    Danaher    Lumber    Co. 

the   court  considered  that  the   decision  (1910)     61    Wash.    118,    112    Pac.    245 

in   Krause  v.   Morgan    (1895)    53   Ohio  (unguarded     saw);     Young     v.     Aloha, 

St.   26,   40   N.   E.   886,   was   in   reality  Lumber  Co.   (1911)    63  Wash.  600,  116 

based   on   contributory   negligence,    and  Pac.   4. 

not  on  assumption   of  risk)  ;    Laidlaw-  In  Johnston  v.  Northern  Lum-ber  Co. 

DuMn-Gordon   Co.   v.   Miller    (1909)    31  (1906)   42  Wash.  230,  94  Pac.  627,  the 

Ohio  C.  C.  559.  Washington   doctrine   as  to   the   nonas- 

Oklahoma-. — Sans    Bois    Coal    Co.    v.  sumption  of  risks  due  to  the  master's 

Ja/n&icay   (1908)    22  Okla.  425,  99  Pac.  breach  of  a  statutory  duty  was  recog- 

153  (mining  act;  defective  ventilation),  nized,  but  it  was  held  that  it  was  not 

Oregon. — Hill  v.  Saugested  (1908)  53  applicable  where  the  master  had  made 

Or.   178,  22  L.R.A.(N.S.)    634,  98  Pac.  an    eflfort   to    guard   the   machine,    and 

524.  the  servant  was  injured  in  a  very  un- 

Pennsylvania. — Jones     v.      American  usual  way.     See  also  Daffron  v.      Ma- 
Caramel   Co.    (1909)    225    Pa.    644,    74  jestic  Laundry  Co.  (1905)  41  Wash.  65, 
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the  effects  of  a  violation  of  tke  statute.'  It  is  a  necessary  inference 
from  this  view  that  a  statutory  duty  imposes  obligations  upon  the 
master  superior  to  those  imposed  by  the  common  law ;  this  view  is  ex- 
pressly taken  in  at  least  one  case  **  but  cases  are  not  lacking  which 
hold  to  the  contrary.*  The  more  rational  view  would  seem  to  be  that 
to  permit  a  servant  to  assume  such  a  risk  would  have  the  practical  re- 
sult of  nullifying  the  beneficial  effect  of  the  statute,  for  it  would  be 
possible  for  the  master  merely  to  notify  the  se]:vant  of  his  failvire  to 
perform  the  statutory  duty  in  order  to  avoid  any  liability  to  the  serv- 
ant for  such  failure.^ 


82  Pac.  1089  (improperly  guarded  man- 
gle in  laundry) . 

The  fact  that  the  guards  had  been 
removed  from  time  to  time  by  other 
servants  will  not  admit  the  defense  un- 
der the  Washington  rule,  if,  as  a  mat- 
ter of  fact,  the  saw  was  not  properly 
guarded  at  the  time  the  injured  serv- 
ant was  put  at  work,  and  he  was  in- 
jured because  of  the  defective  guarding. 
Benner  v.  Wallace  Lumber  &  Mfg.  Co. 
(1909)  55  Wash.  679,  —  L.R.A.(N.S.) 
— ,   105  Pac.   145    (unguarded  saw). 

8  The  leading  case  of  this  character 
is  Narramore  v.  Cleveland,  C.  C.  d  St. 
L.  R.  Co.  (1899)  48  L.R.A.  68,  37  C. 
C.  A.  499,  96  Fed.  298,  opinion  by  Judge 
Taft.  The  view  taken  in  this  decision 
is  that  assumption  of  risk  is  a  term  of 
the  contract  of  employm.ent  expressed  or 
implied  from  the  circumstances  of  the 
employment,  by  which  the  servant 
agrees  that  dangers  of  injury  obviously 
incident  to  the  discharge  of  his  duty 
shall  be  at  his  risk;  and  the  courts 
will  not  enforce  or  recognize  an  agree- 
ment, express  or  implied,  on  the  part 
of  the  servant,  to  waive  the  performance 
of  a  statutory  duty  imposed  on  the 
master  for  the  protection  of  the  servant. 
"It  would  certainly  be  novel  for  a 
court  to  recognize  as  valid  an  agreement 
between  two  persons  that  one  should 
violate  a  criminal  statute;  and  yet,  if 
the  assumption  of  risk  is  the  term  of 
a  contract,  then  the  application  of  it  in 
the   case   at  bar   is   to   do   just   that." 

In  Sans  Bois  Coal  Co.  v.  Janeway 
(1908)  22  Okla.  425,  99  Pac.  153,  the 
court  said  that  to  permit  employers  to 
avail  themselves  of  the  defense  in  an 
action  for  the  breach  of  a  statute  im- 
posing a  penalty  for  its  violation  would 
be  in  effect  to  enable  them  to  nullify  a 


penal  statute,  and  that  is  against  public 
policy. 

Ss-  The  degree  of  diligence  required  of 
the  owner  of  dangerous  machinery,  in 
guarding  it  as  directed  by  statute,  is 
greater  than  is  ordinarily  required  of  a 
master  to  see  that  appliances  furnished 
by  him  are  free  from  defects.  Broiiyn  v. 
Douglas  Lumber  Co.  (ISflO)  113  Minn. 
104,  129  N.  W.  61  (headnote  by  court). 

*  "A  statutory  duty  is  no  more  im- 
perative in  law  than  a  common-law 
duty."  Langlois  v.  Dunn  Worsted  Mills 
(1904)    25  R.  I.  645,  57  Atl.  910. 

"A  statutory  obligation  of  employer 
to  employee  is  on  the  same  footing,  and 
no  more  than,  a  common-law  obliga- 
tion." Travis  v.  Haan  (1907)  119  App. 
Div.  138,  103  N.  Y.  Supp.  973. 

The  liability  consequent  upon  the  neg- 
ligent violation  of  a  duty  created  by 
statute  is  not  necessarily  superior  to 
the  relevant  common  law  defenses  there- 
to. Gombert  v.  McKay  (1911)  201  N. 
Y.  27,  — •  L.R.A.(N.S.)  — ,  94  N.  E. 
186,  affirming  (1909)  134  App.  Div. 
970,  119  N.  Y.  Supp.  n26. 

In  St.  Louis  Cordage  Co.  v.  Miller 
(1903)  63  L.R.A.  551,  61  C.  C.  A.  477, 
126  Fed.  495,  the  court  held  that  the 
negligence  of  the  master  in  failing  to 
guard  his  machinery,  as  required  by 
statute,  was  of  the  same  nature  as  his 
negligence  in  providing  a  reasonably 
safe  floor  or  appliances;  and  there  was 
no  reason  why  an  action  for  resulting 
injury  should  not  be  subject  to  the  de- 
fense of  assumption  of  risk  in  the  one 
case  to  the  same  extent  as  in  the  other, 
in  the  absence  of  some  express  provision 
of  the  statute,  taking  away  such  de- 
fense. 

B  In  PoU  V.  Numa  Block  Coal  Co. 
(1910)  149  Iowa,  104,  33  L.R.A. (N.S.) 
646,   127   N.   W.    1105,   the   court  says 
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The  other  view  is  that,  if  the  servant  has  knowledge  of  the  master's 
breach  of  a  statutory  duty,  he  may  assume  the  risks  of  such  breach 


that  to  say  that  the  legislature,  in  en- 
acting these  measures  of  protection, 
which,  in  some  degree,  equalize  the  ad- 
vantages of  employer  and  employee,  and 
afford  a  needed  protection  to  the  per- 
sons and  lives  of  the  latter,  intended 
that  a,  master  might  violate  the  statute 
to  the  injury  or  death  of  his  servant, 
and  then  escape  liability  by  pleading 
and  proving  that  his  offense  against  the 
law  was  habitual,  obstinate,  and  notori- 
ous, is  inconsistent  with  justice,  and, 
it  is  hardly  extravagant  to  say,  repug- 
nant to  good  morals. 

"To  do  so  would  be  to  nullify  the 
object  of  the  statute.  The  only  ground 
for  passing  such  a  statute  is  found  in 
the  inequality  of  terms  upon  which  the 
railway  company  and  its  servants  deal 
in  regard  to  the  dangers  of  their  em- 
ployment. The  manifest  legislative  pur- 
pose was  to  protect  the  servant  by  posi- 
tive law,  because  he  had  not  previously 
shown  himself  capable  of  protecting 
himself  by  contract;  and  it  would  en- 
tirely defeat  this  purpose  thus  to  per- 
mit the  servant  'to  contract  the  master 
out'  of  the  statute."  Narramcyre  v. 
Cleveland,  C.  G.  &  St.  L.  R.  Co.  ( 1899 ) 
48  L.R.A.  68,  37  C.  C.  A.  499,  96  Fed. 
298. 

"The  general  assembly  has  deemed 
it  proper  in  this  act  to  require  protec- 
tion in  this  particular,  as  in  many  oth- 
ers reaching  to  the  safety  of  the  men 
engaged  in  this  hazardous  work,  and 
has  thereby  evinced  the  public  policy  of 
the  state  in  this  regard.  And  for  a 
breach  of  such  statutes  the  defense  of 
assumption  of  risk  is  not  applicable  to 
the  violator  of  the  statute."  Johnson 
V.  Mammoth  Vein  Coal  Co.  (1908)  88 
Ark.  243,  19  L.R.A.(N.S.)  646,  114 
S.  W.  722,  123  S.  W.  1180. 

"To  hold  that  the  employee,  by  con- 
tinuing in  the  employ  of  the  master  un- 
der such  circumstances,  cannot  recover 
against  the  master,  notwithstanding 
such  statute,  is  to  practically  abrogate 
and  wipe  out  the  statute."  Ziehr  v. 
Maumee  Paper  Go.  ( 1905 )  28  Ohio  C.  C. 
342   (guarding  machinery). 

In  Jones  v.  American  Caramel  Go. 
(1909)  225  Pa.  644,  74  Atl.  614,  the 
court  said:  "The  act  of  1905  will  be- 
come a  dead  letter  if  an  employer  who 
has   failed  to   properly  guard   his   ma- 


chinery can  relieve  himself  from  that 
duty  by  the  plea  that  the  danger  was 
so  obvious  that  his  injured  employee 
ought  to  have  been  aware  of  it,  and  was 
not  entitled  to  any  warning  against  it." 

"To  hold,  in  the  absence  of  a  special 
contract  on  sufficient  consideration,  that 
plaintiff's  intestate,  at  the  time  of  en- 
tering defendant's  service,  or  by  after- 
wards remaining  in  that  service,  as- 
sumed the  risk  of  defendant's  default  in 
the  observance  of  the  statute,  or  of  neg- 
ligence in  superintendence  under  the  em- 
ployer's liability  act,  would  emasculate 
those  statutes  by  defeating  their  clear 
purpose."  Pratt  Gonsol.  Goal  Go.  v. 
Davidson  (1911)  173  Ala.  667,  55  So. 
886. 

In  St.  Louis  Cordage  Co.  v.  Miller 
(1903)  63  L.R.A.  551,  61  C.  C.  A.  477, 
126  Fed.  495,  Judge  Thayer,  in  his 
dissenting  opinion,  says  of  the  Missouri 
factory  act:  "The  statute  in  question 
is  not  only  a  wise  measure  of  legisla- 
tion, but  was  prompted  by  a  humane 
spirit.  For  these  reasons  it  should  not  be 
so  applied  or  construed  by  the  courts  as 
to  defeat  the  objects  which  the  legisla- 
ture had  in  view,  nor  in  such  a  way  as 
to  render  it  less  efficient  than  it  was 
intended  to  be  in  the  promotion  of  such 
objects." 

The  purpose  of  the  act  of  Congress  of 
July  1,  1902,  chap.  1356,  32  Stat,  at  L. 
631,  requiring  the  owners  or  managers 
of  every  mine  to  provide  an  adequate 
amount  of  ventilation  and  proper  ap- 
pliances or  machinery  to  force  air 
through  such  mine  to  the  face  of  each 
and  every  working  place,  so  as  to  dilute 
and  render  harmless,  and  expel  there- 
from, the  noxious  and  poisonous  gases, 
was  to  protect  the  employees  of  such 
owners  or  managers  from  a  well-known 
danger  of  their  service,  the  risk  from 
which,  from  the  nature  of  their  employ- 
ment, they  were  compelled  to  assume; 
and,  although  an  employee  impliedly 
waives  a  compliance  with  the  statute, 
and  agrees  to  assume  the  risk  from  de- 
fective appliances  by  continuing  in  the 
service,  a  court  will  not  recognize  or 
enforce  such  agreement.  To  permit  own- 
ers or  managers  of  mines  to  avail  them- 
selves of  such  an  assumption  of  risk  by 
their  employees  would  be,  in  effect,  to 
enable  them  to  nullify  a  penal  statute; 
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the  same  as  he  would  assume  any  other  breach  of  duty  on  the  part  of 
the  master.^ 


and  that  is  against  public  policy.  8ans 
Bois  Coal  Co.  v.  Janeway  (1908)  22 
Oljla.  425,  99  Pac.  153. 

In  Kilpatrick  v.  Grand  Trunk  R.  Co. 
(1902)  74  Vt.  288,  93  Am.  St.  Eep.  887, 
52  Atl.  531,  a  railroad  corporation  vio- 
lated a  statute  which  required  it,  under 
penalty,  to  maintain  ladders  on  freight 
cars,  either  inside  the  ear  or  at  the  end, 
and  not  on  the  sides,  and  also  gave  a 
cause  of  action  to  an  employee  injured 
by  its  failure  so  to  do.  The  court,  after  as- 
serting that  the  doctrine  of  assumption 
of  risk  may  be  regarded  as  only  one  phase 
of  the  broader  doctrine  expressed  by  the 
maxim  Volenti  non  fit  injuria,  said: 
"The  ordinary  doctrine  of  assumption  of 
risk  does  not  apply  to  a  case  where  the 
negligence  of  the  employer  consists  in 
the  disregard  of  a,  statutory  duty  im- 
posed upon  him  for  the  protection  of  his 
employees ;  certainly  not  when  an  action 
is  expressly  given  for  the  breach.  And 
this  is  exactly  the  difference  between 
cases  of  negligence  arising  from  the  dis- 
regard of  a  statutory  obligation,  like  the 
present,  and  cases  of  negligence  arising 
from  the  failure  of  the  employer  to  ful- 
fil his  common-law  duty  of  providing 
safe  appliances, — that  in  the  latter  case 
the  common-law  duty  is  to  be  applied  in 
connection  with  the  common-law  rule  of 
the  assumption  of  risk;  while  in  the 
former,  the  statutory  rule  is  accompan- 
ied by  the  bestowal  of  a  right  of  action 
for  the  breach  of  it,  in  favor  of  those 
who  must  necessarily  be  deprived  of  any 
action  by  the  application  of  the  common- 
law  rule  of  the  assumption  of  risk;  and 
conesquently  the  common-law  rule  is  in- 
consistent with  the  statute,  and  falls  to 
the  ground." 

The  court  further  said  that  if  the  doc- 
trine of  assumption  of  risk  was  to  be 
regarded  as  purely  a  matter  of  contract, 
it  would  be  easy  to  thwart  the  whole 
purpose  of  the  legislature  by  holding 
that  the  class  of  employees  sought  to  be 
protected  by  the  statute  not  only  might 
formally  contract  away  their  protection, 
and  relieve  the  road  of  the  public  duty 
thus  imposed,  but  that  the  very  fact  of 
their  using  the  ladder,  seeing  and  know- 
ing that  it  was  on  the  side  of  the  car, 
as  they  must,  if  they  used  it,  would 
constitute  in  law  such  a  contract. 

8  For    a    detailed    exposition    of    the 


cases  upon  this  subject,  see  notes  to 
Denver  d  B.  G.  B.  Co.  v.  Norgate,  6 
L.E.A.  (N.S.)  981;  Johnson  v.  Mammoth 
Vein.  Coal  Co.  19  L.E.A.  (N.S.)  646;  Hill 
V.  Saugestad,  22  L.R.A.(N.S.)  634; 
Poll  V.  Kiima  Block  Coal  Co.  33  L.E.A. 
(N.S.)  646;  and  Fitzicat&r  v.  Warren 
(1912)  206  N.  Y.  355,  42  L.E.A.  (N.S.) 
1229,  99  N.  E.  1042. 

Unless  otherwise  noted,  the  negligence 
complained  of  was  the  failure  to  guard 
machinery. 

Federal  courts. — E.  S.  Higgins  Carpet 
Go.  V.  O'Keefe  (1897)  25  C.  C.  A.  220, 
51  U.  S.  App.  74,  79  Fed.  900 ;  Terry  v. 
Schmidt  (1902)  54  C.  C.  A.  83,  136  Fed. 
627  (unguarded  airshaft)  ;  Glenmont 
Lumber  Co.  v.  Boy  (1903)  61  C.  C.  A. 
506,  126  Fed.  524 ;  St.  Louis  Cordage  Co. 
V.  Miller  (1903)  63  L.E.A.  551,  61  C.  C. 
A.  477,  126  Fed.  495  (unguarded  cogs)  ; 
Denver  &  R.  0.  B.  Co.  v.  Norgate 
(1905)  6  L.E.A.(N.S.)  981,  72  C.  C.  A. 
365,  141  Fed.  247,  5  Ann.  Cas.  448  (un- 
blocked guard  rails )  ;  Federal  Lead  Co. 
V.  Swyers  (1908)  88  C.  C.  A.  547,  161 
Fed.  687  ;  Erdman  v.  Deer  River  Lumber 
Co.  (1910)  104  C.  C.  A.  482,  182  Fed. 
42  (unguarded  saw  and  machinery)  ; 
Maki  V.  Union  P.  Goal  Go.  (1911)  109 
C.  C.  A.  221,  187  Fed.  389. 

In  Nottage  v.  Sawmill  Phoenix  (1904) 
133  Fed.  979,  it  was  held  that  the  Wash- 
ington statute  (Wash.  Laws,  1903,  p.  40, 
chap.  37)  forbidding  the  use  of  certain 
machinery  unless  guarded,  and  prescrib- 
ing a  penalty  for  the  violation  of  the 
statute,  was  a  penal  statute,  and  did 
not,  in  the  absence  of  any  provision 
affecting  the  rules  of  law  applicable  to 
civil  actions,  take  away  the  defense  of 
assumption  of  risk. 

Arkansas. — See  note  2,  supra. 

California. — Sweeney  v.  Central  P.  B. 
Co.  (1880)  57  Cal.  15  (railway  not 
fenced ) . 

Colorado. — Denver  &  B.  O.  B.  Go.  v. 
Gannon  (1907)  40  Colo.  195,  11  L.E.A. 
(N.S.)  216,  90  Pac.  853  (failure  to 
block  switches). 

Illinois. — As  to  the  servant's  assump- 
tion of  the  risk  of  the  violation  of  speed 
ordinances  in  this  state,  see  §  1647,  note 
5,  subd.  c.  ante.     See  note  2,  supra. 

Indiana. — Bodell  v.  Brazil  Block  Coal 
Co.   (1900)   25  Ind.  App.  654,  58  N.  E. 
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For  the  most  part  the  cases  taking  this  view  assert  that  the  doctrine 
of  assumption  of  risk  is  not  based  upon  contract,  but  is  based  upon 


856  (uncovered  cage  in  mine;  expressly 
overruled  in  American  Car  d  Foundry 
Go.  V.  Clark  [1904]  32  Ind.  App.  644, 
70  N.  E.  828). 

The  owner  of  a  coal  mine  is  not  liable 
for  an  injury  to  an  employee,  caused  by 
a  fall  of  top  coal  from  the  roof  of  the 
mine  at  the  place  where  he  was  at  work, 
where  he  was  an  experienced  miner,  and 
had  thoroughly  tested  the  roof  shortly 
before  the  fall  and  believed  it  to  be  per- 
fectly safe,  although  Ind.  Rev.  Stat. 
1894,  §  7472,  makes  it  the  duty  of  the 
mining  boss  to  examine  every  working 
place  in  the  mine  as  often  as  every  al- 
ternate day,  and  see  that  the  same  is 
properly  secured  by  props  or  timber,  and 
that  safety  is  in  all  respects  assured. 
Island  Coal  Co.  v.  Greenwood  (1898) 
151  Ind.  476,  50  N.  E.  36. 

But  see  the  later  Indiana  cases  in 
note  2,  supra. 

lovM.— Sutton  V.  Des  Moines  Bakery 
Co.  (1907)  135  Iowa,  390,  112  N.  W. 
836  (absence  of  safety  hood  on  dough 
mixer ) . 

But  see  the  later  Iowa  cases  in  note 
2,  supra. 

Maine. — Gillin  v.  Patten  d  8.  R.  Co. 
(1899)  93  Me.  80,  44  Atl.  361  (blocking 
of  frogs). 

Massachusetts. — Keenan  v.  Edison 
Electric  Illuminating  Co.  (1893)  159 
Mass.  379,  34  N.  E.  366  (guard  to  ele- 
vator shaft)  ;  Goodridge  v.  Washington 
Mills  Co.  ( 1893 )  160  Mass.  234,  35  N.  E. 
484;  Marshall  v.  Norcross  (1906)  191 
Mass.  568,  77  N.  E.  1151  (no  flooring 
in  building  in  process  of  erection)  ; 
Simoneau  v.  Rice  ( 1909 )  202  Mass.  82, 
88  N.  E.  433  (failure  to  provide  trap- 
door for  elevator  well ) . 

Minnesota. — Fleming  v.  8t.  Paul  &  D. 
R.  Co.  (1880)  27  Minn.  Ill,  6  N.  W. 
448  (railway  not  fenced)  ;  Anderson  v. 
C.  N.  Nelson  Lumber  Co.  (1896)  67 
Minn.  79,  69  N.  W.  630;  Hermann  v. 
Clark  (1903)  89  Minn.  132,  94  N.  W. 
436 ;  Spoonick  v.  Backus-Brooks  Co. 
(1903)  89  Minn.  354,  94  N.  W.  1079; 
Swenson  v.  Osgood  &  B.  Mfg.  Co.  (1904) 
91  Minn.  509,  98  N.  W.  645;  McGinty  v. 
Waterman  (1904)  93  Minn.  242,  101 
N.  W.  300,  3  Ann.  Gas.  39;  Seely  v. 
Tennant  (1908)  104  Minn.  354,  116  N. 
W.  648;  Glockner  v.  Hardwood  Mfg.  Co. 
(1909)  109  Minn.  30,  122  N.  W.  465, 
18  Ann.  Cas.  130,  rehearing  in    (1909) 


109  Minn.  35,  123  N.  W.  807,  18  Ann. 
Cas.  132;  Skarpmoen  v.  Cloquet  Box 
Factory  (1911)  114  Minn.  278,  130  N. 
W.  1106  (failure  to  provide  belt  shift- 
ers). 

Missouri. — Spiva  v.  Osage  Coal  &  Min. 
Co.  (1885)  88  Mo.  68  (elevator  shaft 
not  protected  by  doors;  this,  however, 
is  probably  a  case  of  contributory  negli- 
gence ) . 

But  see  the  later  Missouri  cases  in 
note  2,  supra. 

Montana. — Osterholm  v.  Boston  &  M. 
Consol.  Copper  &  S.  Min,.  Co.  (1910)  40 
Mont.  508,  107  Pac.  499  (cage  in  mine 
not  properly  equipped)  ;  Monson  v.  La 
France  Copper  Co.  (1911)  43  Mont.  65, 
114  Pac.  778  (cage  in  mine  not  equipped 
with  doors ) . 

New  Jersey. — Mika  v.  Passaic  Print 
Worlcs  (1908)  76  N.  J.  L.  561,  70  Atl. 
327. 

New  York. — Knisley  v.  Pratt  (1896) 
148  N.  Y.  372,  32  L.R.A.  367,  42  N.  E. 
986;  Jenks  v.  Thompson  (1904)  179  N. 
Y.  20,  71  N.  E.  266  (insufficient  scaf- 
fold); Gombert  v.  McKay  (1911)  201 
N.  Y.  27,  —  L.R.A.(N.S.)  — ,  94  N.  E. 
186,  affirming  (1909)  134  App.  Div.  970, 
119  N.  Y.  Supp.  1126  (insufficient  scaf- 
fold) ;  Shields  v.  Robins  (1896)  3  App. 
Div.  582,  38  N.  Y.  Supp.  214  (elevator 
not  covered)  ;  Graves  v.  Brewer  (1896) 
4  App.  Div.  327,  38  N.  Y.  Supp.  566 
(same   statute)  ;    De    Young   v.    Irving 

(1896)  5  App.  Div.  499,  38  N.  Y.  Supp. 
1089  (cleaning  machinery  while  in  mo- 
tion) ;    Horton   v.    Vulcan  Iron   Works 

(1897)  13  App.  Div.  508,  43  N.  Y.  Supp. 
699  (act  requiring  set  screws  in  shafts 
to    be    guarded)  ;     Monzi    v.    Friedline 

(1898)  33  App.  Div.  217,  53  N.  Y.  Supp. 
482  (minor  employee  permitted  to 
grease  an  elevator  cable  while  in  mo- 
tion) ;     Johansen     v.     Eastman's     Co. 

(1899)  44  App.  Div.  270,  60  N.  Y.  Supp. 
708,  affirmed  without  opinion  in  ( 1901 ) 
168  N.  Y.  648,  61  N.  E.  1130  {obiter)  ; 
Thompson  v.  Gary  Mfg.  Co.  (1901)  62 
App.  Div.  279,  70  N.  Y.  Supp.  1086; 
Bums  V.  Nichols  Chemical  Co.  (1901) 
65  App.  Div.  424,  72  N.  Y.  Supp.  919 
(unguarded  elevator  opening)  ;  Mull  v. 
Curtice  Bros.  Co.  (1902)  74  App.  Div. 
561,  77  N.  Y.  Supp.  813  (defective  belt 
shifter);  McCarthy  v.  Emerson  (1902) 
77  App.  Div.  565,  79  N.  Y.  Supp.  180 
(defective  scaffold);   Sitts  v.  Waiontha 


§  1647a]      ACTS  RELATIVE  TO  EMPLOYEES— INTEODUCTOKY.  5069 

the  maxim  Volenti  non  fit  injuria;  and  in  consequence  thereof  the 
question  of  public  policy  mentioned  above  is  not  involved.'  The 
fundamental  principle  underlying  cases  of  this  character  is  that,  in 
the  absence  of  an  express  provision  taking  away  such  defense,  the 
courts  cannot  read  such  a  provision  into  a  statute,  as  the  statutes,  be- 
ing in  derogation  of  the  common  law,  must  receive  a  strict  construc- 
tion.* 

There  are  many  subsidiary  elements  which  enter  into  the  dis- 

Knitting   Co.    (3904)    94  App.  Div.   38,  Wisoonsm. — Ahbot        v.        McCadden 

«r  N.  Y.  Supp.  911    (unguarded  rollers  (1892)    81  Wis.   563,   29  Am.   St.   Rep. 

of  laundry  mangle)  ;    Klein  v.   Garvey  910,   51   N.  W.   1079    (servant  knew  of 

(1904)  94  App.  Div.  183,  87  N.  Y.  Supp.  custom  of  running  trams  at  an  unlavjfful 

■9Q8;  Kiern<inv.  Eidlitz  (1905)  109  App.  rate  of  speed);   Thompson  v.  Johnston 

Div.  726,  96  N.  Y.   Supp.  387,  s.  c.  on  Bros.  Co.   (1893)   86  Wis.  576,  57  N.  W. 

subsequent  appeal  (1906)  115  App.  Div.  298;  Poioell  v.  Ashland  Iron  &  Steel  Co. 

141,  100  X.  Y.  Supp.  731  (defective  scaf-  (1897)    98  Wis.  35,  73  N.  W.  573    (ele- 

fold)  ;    Bushtis  v.   Catskill  Cement  Co.  '^'^^or   shaft   not   guarded)  ;    Helmke  v. 

(1908)    128   App.  Div.  780,    113  N.  Y.  l}^^,l''yjl^!>^^    ^07   Wis.  216,  83  N. 

■Supp.  294,  affirmed  in   (1910)   198  N.  Y.  W.  360;   Wahams  v    J.  G    Wagner  Co 

-^o     nr.  -KT     TT.     irvTn    /  J     1  •  1901        110     Wis.     456,     86     S.     W.     157 

.o48    92  N.  E.  1079   (unguarded  opening  \^^,^i^,^^          ,,  .  j^^^^^er  v.  Wiscon- 

in  floor);    Ostermann  v.   Mare    (1909)  sin  River  Paper  d  Pulp  Co.   (2901)   110 

135  App.  Div.  119,  119  N.  Y.  Supp.  981  wis.  645,  86  N.  W.  662. 

(unguarded  saw)  ;  Sabattno  v.  RoeUing  Compare  also  cases   cited  in   §  1648, 

Constr.  Co.    (1910)    136  App.  Div.  217,  note  4,  po**- 

120  N.  Y.  Supp.  956   (elevator  shaft  un-  7 But  a  contrary  view  of  the  effect  of 

guarded)  ;  Fitzgerald  v.  Elsas  Paper  Co.  the  maxim  has  been  taken.     In  Badde- 

(1900)  30  Misc.  438,  62  N.  Y.  Supp.  597.  ley  v.  Granville   (1887)   L.  R.  19  Q.  B. 

The  mere  fact  that  the  plaintiff  is  a  Div.  423,  56  L.  J.  Q.  B.  N.  S.  501,  57 
-minor  does  not  affect  the  question  of  l.  T.  N.  S.  268,  36  Week.  Rep.  63,  51 
assumption  of  risk  of  the  breach  of  a  j.  p.  822,  Wills,  J.,  said:  "If  the  sup- 
statutory  duty.  Stevens  v.  Gair  ( 1905 )  posed  agreement  between  the  deceased 
109  App.  Div.  621,  96  N.  Y.  Supp.  303  [servant]  and  the  defendant  [his  mas- 
( unguarded  cogwheels).  ter],  in  consequence  of  which  the  prin- 

The  decision  in  Simpson  v.  'New  York  ciple  of  Volenti  non  fit  injuria  is  sought 

Rulher  Co.    (1894)    80  Hun,  415,  30  N.  to  be  applied,  comes  to  this,— that  the 

Y.    Supp.    339,   which   was   to   the   con-  master  employs  the  servant  on  the  terms 

trary,  must  be  considered  as  overruled,  that  the  latter  shall  waive  the  breach  by 

For  very  recent  decisions  in  this  state  the  master  of  an  obligation  imposed  on 

adopting  a  contrary  view,  see  page  5091.  him  by  statute,  and  shall  connive  at  his 

Ohio. — Krause  v.  Morgan    (1895)    53  disregard    of    the    statutory    obligation 

Ohio  St.  26,  40  N.  E.  886   (mining  act;  imposed  on  him  for  the  benefit  of  others 

ventilation )  ;    Cleveland  &  E.  R.  Co.  v.  as  well  as   of  himself, — such  an  agree- 

Somers  (1902)  24  Ohio  C.  C.  67  (failure  ment   would   be   in   violation   of   public 

to   use   automatic   couplers )  ;    Johns   v.  policy  and  ought  not  to  be  listened  to." 

■Cleveland,  C.  C.  &  St.  L.  R.  Co.   ( 1902 )  This,"  however,  is  probably  not  the  pre- 

13-23  Ohio  C.  C.  442,  aflarmed  without  vailing  view  in  the  English  courts.     See 

opinion  in  (1903)  69  Ohio  St.  532,  70  N.  §  1650,  post. 

E.  1124   (unblocked  frogs).  8  Thus,     in     Mike    v.    Passaic    Print 

But  see  the  later  Ohio  cases  in  note  2,  Works  (1908)   76  N.  J.  L.  561,  70  Atl. 

.supra.  327,    the    court    says:     "Nothing    con- 

Rhode  Island. — Langlois  v.  Dunn  Wor-  tained    in    the    statute    provides    that 

sted  Mills   (1904)   25  R.  I.  645,  57  Atl.  assumed  risk  on  the  part  of  the  servant 

■910     (unguarded     gearing)  ;     And     see  shall    not    be    presented    as    a    defense 

Pierce  v.  Contrexville  Mfg.  Co.    (1903)  where  one  violating  the  statute  is  sued 

■25  E.  I.  512,  56  Atl.  778    (servant  did  by  this  servant  by  reason  of  such  vio- 

nnt  appreciate  the  danger).  latlon.     The  statute  provides  a  penalty 
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cussion  of  this  question,  such  as  provisions  in  the  statute  expressly 
giving  the  employee  a  right  of  action,  provisions  imposing  a  penalty 
upon  the  master  for  violation  thereof,  etc.,  but  it  is  not  deemed 
necessary  to  note  what  the  courts  say  upon  these  matters,  since  they 
do  not  apparently  in  any  case  determine  the  final  conclusion  of  the 
court,  but  the  cases  are  determined  according  as  the  court  lays  the 
greater  stress  upon  the  principle  that  the  admission  of  the  defense 
would  practically  nullify  the  statute,  or  upon  the  view  that  the  court 
is  not  permitted  to  read  into  the  statute  the  abrogation  of  the  defense 
not  expressly  provided  for  by  the  terms  of  the  statute  itself.® 


alone  for  its  violation,  and  nothing  is 
contained  in  the  act  referring  to  or 
concerning  civil  liabilities." 

"We  take  the  position  that  an  old  and 
well-established  rule  of  the  common  law 
cannot  be  lawfully  repealed,  except  by 
the  lawmaking  power;  and  that  any  at- 
tempt of  the  courts  to  do  so  is  a  plain 
usurpation  of  a  legislative  function." 
Denver  &  R.  G.  B.  Co.  v.  Norffate  (1905) 
6  L.R.A.(N.S.)  981,  72  C.  C.  A.  365, 
141  Fed.  247,  5  Ann.  Gas.  448. 

In  St.  Louis  Cordage  Co.  v.  Miller 
(1903)  63  L.R.A.  551,  61  C.  C.  A.  477, 
126  Fed.  495,  the  court,  in  holding  that 
the  factory  act  of  Missouri  (2  Rev.  Stat. 
1899,  §  6433)  did  not  abolish  the  de- 
fense of  assumption  of  risk  in  cases 
which  fell  under  its  provisions,  said 
that  the  safety-appliance  act  of  Con- 
gress especially  took  away  the  defense 
of  assumption  of  risk,  and  that  had  the 
legislature  of  Missouri  intended  to  elim- 
inate that  defense,  it  could  have  very 
easily  made  that  intent  apparent  in  the 
language  of  the  statute. 

It  has  been  held  that  a  court  will  not 
presume  that  a  statute  is  intended  to 
change  the  rule  of  law  in  regard  to  the 
assumption  of  risk  unless  such  an  intent 
appears.  Pierce  v.  Gontrexville  Mfg.  Go. 
(1903)  25  R.  I.  512,  56  Atl.  778,  and 
Langlois  v.  Dunn  Worsted  Mills  (1904) 
25  R.  I.  645,  57  Atl.  910. 

In  Gombert  v.  McKay  (1911)  201  N. 
Y.  27,  —  L.R.A.(N.S.)  — ,  94  N.  E.  186, 
affirming  (1909)  134  App.  Div.  970,  119 
N.  y.  Supp.  1126,  the  court,  in  discuss- 
ing the  New  York  statute  relative  to  the 
character  of  scaffolds  to  be  furnished  to 
employees,  says:  "The  common-law 
doctrines,  in  so  far  as  they  oppose  the 
provisions  of  the  statute,  are  supersed- 
ed; but,  in  so  far  as  they  do  not  oppose 
them,  remain  and  must  be  applied.  The 
statute  must  be  given  a  fair  and  reason- 


able meaning  which  will  neither  extend 
it  beyond  nor  withdraw  it  from  its  in- 
tended effect.  Although  it  imposes  upon 
the  employers  personal  responsibility 
and  a.  positive  prohibition,  it  does  not, 
in  terms,  impose  absolute  and  irresist- 
ible liability  from  their  default  or  dis- 
obedience ;  nor  is  the  liability  consequent 
upon  the  negligent  violation  of  a  duty 
created  by  a  statute  necessarily  superior 
to  the  relevant  common-law  defenses 
thereto." 

9  That  these  subsidiary  elements  are 
subordinated  to  the  two  general  views 
stated  in  the  text  is  shown  by  the  at- 
titude taken  by  different  courts  in  re- 
spect to  the  fact  that  the  statute  before 
the  court  imposed  a  penalty  for  its 
violation. 

"A  penalty  may  be  imposed  upon  the 
offender  for  a  breach  of  statute,  but  it 
does  not  change  the^  relations  between 
the  parties,  except  to  the  extent  that 
one  entering  the  employ  of  another  may 
assume,  in  absence  of  knowledge,  that 
the  terms  of  the  statute  have  been  com- 
plied with."  Langlois  v.  Dunn  Worsted 
Mills   (1904)   25  R.  I.  645,  57  Atl.  910. 

"The  statute  provides  a  penalty  alone 
for  its  violation,  and  nothing  is  con- 
tained in  the  act  referring  to  or  con- 
cerning civil  liabilities."  Mika  v.  Pas- 
saic Print  Works  (1908)  76  N.  J.  L 
561,  70  Atl.  327. 

That  failure  to  observe  the  require- 
ments of  the  statute  is  made  a  crime 
does  not  affect  the  availability  of  the 
defense.  Bushtis  v.  Gatskill  Cement  Co. 
(1908)  128  App.  Div.  780,  113  N.  Y. 
Supp.  294,  affirmed  in  (1910)  198  N.  Y. 
548,  92  N.  E.  1079. 

On  the  other  hand,  in  Sans  Bois  Coal 
Co.  V.  Jameway  ( 1908 )  22  Okla.  425,  99^ 
Pac.  153,  the  court  said  that  to  permit 
employers    to    avail   themselves    of    the 
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In  a  number  of  cases,  it  has  been  held  that  if  the  defense  of  assump- 
tion of  risk  is  not  available,  the  defense  of  common  employment  is 
also  unavailable.^" 

c.  Statutes  prohibiting  the  employment  of  mAnors  under  certain 
age. — Where  the  statute  prohibits  the  employment  of  minors  under 
a  prescribed  age,  the  great  majority  of  the  cases  hold  that  the  defense 
of  assumption  of  risk  is  not  available  to  a  master  who  violates  such 
a  statute.**     In  a  few  cases  the  question  of  assumption  of  risk  in 


defense  in  an  action  for  the  breach  of  a 
statute  imposing  a  penalty  for  its  vio- 
lation would  be  in  effect  to  enable  them 
to  nullify  a  penal  statute,  and  that  is 
against  public  policy. 

"This  statute  was  passed  for  the  pro- 
tection of  employees;  it  is  a  penal  stat- 
ute; and  to  hold  that  the  employee,  by 
continuing  in  the  employ  of  the  master 
under  such  circumstances,  cannot  recov- 
er against  the  master,  notwithstanding 
such  statute,  is  to  practically  abrogate 
and  wipe  out  the  statute."  Ziehr  v. 
Maumee  Paper  Co.  ( 1905 )  28  Ohio  C.  C. 
342   (guarding  machinery). 

10  Stevenson  v.  Avery  Coal  d  Min.  Co. 
(1910)  152  111.  App.  565,  affirmed  in 
(1910)  246  111.  609,  93  N.  E.  40  (min- 
ing act)  ;  Frenci  v.  Tazewell  Coal  Co. 
(1910)  157  111.  App.  477;  Layzell  v.  J. 
H.  Sommers  Coal  Co.  (1908)  156  Mich. 
268,  117  N.  W.  179,  120  ]S.  W.  996; 
Capeling  v.  Saginaw  Coal  Co.  (1908) 
156  Mich.  437,  117  N.  W.  182,  121  N.  W. 
475 ;  Kleinfelt  v.  J.  H.  Somers  Coal  Co. 
(1909)  156  Mich.  473,  132  Am.  St.  Kep. 
532,  121  N.  W.  118. 

Where  the  question  of  assumption  of 
risk  is  eliminated,  by  statute  or  other- 
wise, no  question  of  fellow  servants  can 
arise.  Spring  Valley  Coal  Co.  v.  Rowatt 
(1902)  196  111.  156,  63  N.  E.  649. 

The  fellow-servant  doctrine  has  no 
application  where  the  action  is  founded 
on  the  wilful  violation  of  duties  im- 
posed by  statute.  Moore  v.  Ceniralia 
Coal  Co.  (1908)  140  111.  App.  291. 

iiSmft  &  Co.  V.  Uill0r  (1908)  139 
111.  App.  192;  Mueller  v.  Jordan  Shoe 
Co.  (1908)  143  111.  App.  332;  Inland 
Steel  Co.  V.  Yedinak  (1909)  172  Ind. 
423,  87  N.  E.  229;  Thomas  Madden,  Son 
&  Co.  V.  Wilcox  (1910)  174  Ind.  657, 
91  N.  E.  933 ;  Lenahan  v.  Pittston  Goal 
Min.  Co.  (1907)  218  Pa.  311,  12  L.R.A. 
(N.S.)  461,  120  Am.  St.  Rep.  885,  67 
Atl.  642;  Sullivan  v.  Hanover  Cordage 
Co.    (1908)    222   Pa.   40,   70   Atl.   909; 


Nairn  v.  National  Biscuit  Co.  (1906) 
120  Mo.  App.  144,  96  S.  W.  679;  Synes- 
zewslci  V.  Schmidt  (1908)  153  Mich. 
438,  116  N.  W.  1107;  Marino  v.  Lefe- 
m-aier  (1903)  173  N.  Y.  530,  61  L.R.A. 
811,  66  N.  E.  572;  Sterling  v.  Union 
Carbide  Co.  (1905)  142  Mich.  284,  105 
N.  W.   755. 

A  minor  employed  under  the  statu- 
tory age  does  not  assume  the  risks  of 
the  employment.  Stehle  v.  Jaeger  Au- 
tomatic Mach.  Co.  (1909)  225  Pa.  348, 
133  Am.  St.  Rep.  884,  74  Atl.  215. 

In  Berdos  v.  Tremont  d  8.  Mills 
(1911)  209  Mass.  489,  95  N.  E.  S76, 
Ann.  Cas.  1912  B,  797,  the  court,  in 
discussing  the  statute  forbidding  the  em- 
ployment of  children  under  the  statu- 
tory age,  said :  "The  statute  has,  how- 
ever, the  further  effect  of  preventing 
the  defendant  from  shielding  himself 
behind  the  defense  of  contractual  as- 
sumption of  risk.  The  reason  for  this 
is  that  this  branch  of  the  doctrine  of 
assumption  of  risk  rests  upon  an  im- 
plied term  of  the  contract  of  employ- 
ment, to  the  effect  that  the  employee 
assumes  all  the  obvious  risks  of  the 
business,  apparatus,  and  place  of  his 
work.  .  .  .  The  contract  of  em- 
ployment, however,  in  the  case  at  bar, 
was  absolutely  prohibited  by  the  terms 
of  the  statute,  and  was  therefore  an  il- 
legal act  on  the  part  of  the  defendant. 
The  defendant  cannot  be  permitted  to 
show  an  illegal  contract  and  his  own 
consequent  criminal  guilt  in  order  to 
interpose  a  defense." 

In  Syneszewski  v.  Schmidt  (1908) 
153  Mich.  438,  116  N.  W.  1107,  the 
court  said  that  an  employer  cannot  be 
permitted  to  say  that  one  who,  because 
of  his  age,  cannot  be  his  servant  by 
the  terms  of  positive  law,  is  a  fellow 
servant  of  his  servants. 

If  the  employment  is  unlawful,  the 
servant  cannot  be  held  to  have  assumed 
the  risks  incident  thereto,  including  the 
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such  cases  is  held  to  be  one  of  fact  only,  and  not  one  of  law  to  be 
determined  by  the  court."] 

1648.  [651]  Contributory  negligence. —  a.  Generally. — The  doc- 
trine established  by  the  decided  preponderance  of  authority  is  that 
a  servant  who  is  seeking  indemnity  for  injuries  alleged  to  have  re- 
sulted from  a  breach  of  a  statutory  duty  or  from  the  negligence  of  a 
statutory  vice  principal  cannot  recover,  if  the  evidence  shows  that  he 
was  himself  wanting  in  ordinary  care,  and  that  he  contributed  by  the 
carelessness  to  the  injuries  complained  of. 

h.  Availability  of  the  defense,  as  dependent  on  the  provisions  of 
the  statute  sued  upon. — In  some  instances  the  conclusion  just  stated 
necessarily  follows  from  the  language  of  the  statute  itself,  the  ab- 
sence of  contributory  negligence  being  explicitly  declared  to  be  a 
condition  precedent  to  recovery.^ 

[In  the  New  York  employers'  liability  act  (Laws  of  1902,  chap. 


risk  of  injury  by  fellow  servants.  Nor- 
man  V.    Virginia-Poeahontas    Coal    Co. 

(1910)  68  W.  Va.  405,  31  L.R.A.(N.S.) 
504,  69  S.  E.  857  (child  employed  un- 
der statutory  age ) . 

In    Blankenship    v.    Ethel    Coal    Co. 

(1911)  69  W.  Va.  74,  70  S.  E.  863, 
the  court,  in  dealing  with  a  case  where 
a  minor  under  the  statutory  age  was 
employed,  said:  "There  is  no  lawful 
contractual  relationship  in  such  a  case, 
and  consequently  assumption  of  risk 
does  not  apply." 

12  A  child  whose  employment  in  a 
factory  is  forbidden  by  statute  because 
of  his  immature  age  is  not,  as  matter 
of  law,  chargeable  with  contributory 
negligence,  or  with  having  assumed  the 
risk  of  employment,  in  case  he  is  in- 
jured while  so  employed.  Marino  v. 
Lehmaier  (1903)  173  N.  Y.  530,  61 
L.R.A.  811,  66  N.  E.  572;  Dragotto  v. 
Plunkett  (1906)  113  App.  Div.  648, 
99  N.  Y.  Supp.  361 ;  Rahn  v.  Standard 
Optical  Co.  (1906)  110  App.  Div.  501, 
96  N.  Y.  Supp.  1080. 

In  the  earlier  New  York  ease  of 
Monzi  V.  Friedline  (1898)  33  App.  Div. 
217,  53  N.  Y.  Supp.  482,  it  was  held 
that  a  minor  employed  under  the  stat- 
utory age  might  waive  the  protection 
of  the  statute  by  entering  the  employ- 
ment with  full  knowledge  of  all  the 
facts. 

In  Bromherg  v.  Evans  Laundry  Co. 
(1907)  134  Iowa,  38,  111  N.  W.  417, 
it  was  held  that  it  was  a  question  for 


the  jury,  and  not  for  the  court,  to  de- 
termine whether  the  defendant  had 
shown  that  the  employee,  although 
within  the  protected  age,  nevertheless 
had  sufficient  capacity  to  recognize  and 
appreciate    the    risks. 

1  A  provision  to  this  effect  is  inserted 
in  the  employers'  liability  acts  of  the 
following  states: 

Florida. —  (See  chapter  Lxxvi.,  post.) 
The  Florida  statute  of  June  7,  1887 
(chap.  3744),  having  been  adopted  from 
the  Code  of  Georgia,  the  construction 
placed  upon  that  Code  by  the  courts  of 
the  latter  state  has  been  followed  in 
Florida.  (See  next  subdivision.)  An 
employee  of  a  railway  company,  there- 
fore, cannot  recover  for  an  injury 
caused  by  the  fault  of  a  coemployee, 
unless  he  was  himself  entirely  free  from 
negligence.  Duval  v.  Hunt  (1894)  34 
Fla.  85,  15  So.  876.  To  the  same  effect, 
Louisville  d  N.  R.  Co.  v.  Wade  (1903) 
46  Fla.  197,  35  So.  863;  Louisville  & 
N.  R.  Co.  V.  Jones  (1905)  50  Fla.  225, 
39  So.  485;  Atlantic  Coast  Line  R.  Co. 
V.  Ryland  (1905)  50  Fla.  190,  40  So. 
24;  Ryland  v.  Atlantic  Coast  Line  R. 
Co.    (1909)    57    Fla.    143,    49    So.    745. 

The  provisions  in  the  2d  section  of 
the  statute  of  May  4th,  1891,  chapter 
3741  (being  a  substantial  re-enact- 
ment of  the  1st  section  of  the  earlier 
act),  relating  to  the  apportionment  of 
damages,  have  no  application  to  such 
cases.  Florida  C.  &  P.  R.  Co.  v.  Mooney 
(1898)   40  Fla.  17,  24  So.  148. 
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600)    the  question  of  the  servant's  contributory  negligence  by  re- 
maining at  work  "with  knowledge  of  the  risk  of  injury  shall  be  one 

In  Bookman  v.  Seaboard  Air  Line  R.  R.  Co.  v.  Mitchell   (1879)    63  6a.  173; 

Go.    (1907)    81  C.   C.  A.  612,   152   Fed.  Central   R.    &   Bkg.    Co.    v.    Henderson 

686,  the  court,  in  construing  §  2345  of  (1882)   69  Ga.  715;  McDade  v.  Georgia 

the  Revised   Statutes  of  Florida,   1892,  R.  Co.   (1878)   60  Ga.  119;  East  Tennes- 

which  is  the  same  as  the  2d  section  of  see,  T.  &  6.  R.  Co.  v.  Malay   (1886)   77 

the  statute  of  May  4,  1891,  said  that  it  Ga.  237,  2  S.  E.  941;  Central  R.  &  Bkg. 

practically  eliminated  contributory  neg-  Co.   v.   Lanier    (1889)    83    Ga.   587,    10 

ligence.     The   court  in   this  ease,   how-  S.  E.  279;  Countryman  v.  East  TenneS' 

ever,    failed    to    note    the    construction  see,  V.  d  Q.  B.  Co.   (1892)    89  Ga.  835, 

placed  upon  the  statute  by  the  several  16  S.  E.  84;   Georgia  R.  &  Bkg.  Co.  v. 

decisions   in  the   state   court,   cited  sm-  Hicks  (1894)  95  Ga.  301,  22  S.  E.  613; 

pra,  and  ignored  the  distinction  in  the  Baker  v.  Western  &  A.  R.  Co.    (1882) 

statute   between   actions   by   third   per-  68  Ga.  699;  Southern  R.  Co.  v.  Salmon 

sons  and  actions  by  employees.  (1909)   132  Ga.  753,  65  S.  E.  70;  Smith 

Georgia. —  (See  chapter  lxxyi.,  post),  v.  Western  d  A.  R.  Co.  (1910)  134  Ga. 
It  is  declared  by  the  Civil  Code  that  an  216,  67  S.  E.  818;  Louisville  &  N.  R.  Co. 
employee  of  a  railway  company  may  re-  v.  Bradford  (1910)  135  Ga.  522,  69  S. 
cover  for  an  injury  caused  by  the  neg-  E.  870;  Southern  R.  Co.  v.  Freeman 
ligence  of  a,  co-employee,  and  "without  (1909)  6  Ga.  App.  55,  64  S.  E.  129. 
fault  or  negligence  on  the  part  of  the  To  entitle  an  injured  employee  to  re- 
person  injured."  cover,  he  must  have  been  free  from  neg- 

Construing  this  provision  in  connec-  ligence  immediately,  remotely,  directly, 
tion  with  that  which  declares,  with  re-  or  indirectly  contributing  to  the  injury, 
spect  to  strangers,  that  "no  person  shall  Walker  v.  Atlanta  d  W.  P.  R.  Co. 
recover  damage  from  a  railroad  com-  (1898)  103  Ga.  820,  30  S.  E.  503. 
pany  for  injury  to  himself  or  his  prop-  This  rule  does  not  mean  that,  in  or- 
erty,  where  the  same  is  done  by  his  con-  der  to  entitle  him  to  recover,  the  em- 
sent,  or  is  caused  by  his  own  negli-  ployee  must  have  been  absolutely  fault- 
gence,"  and  that  "if  the  complainant  less  in  the  discharge  of  duties  wholly 
and  the  agents  of  the  company  are  both  disconnected  with  the  catastrophe,  but 
at  fault  the  former  may  recover,  but  merely  that  he  must  be  faultless  in  re- 
the  damages  shall  be  diminished  by  the  spect  to  something  which  contributed 
jury  in  proportion  to  the  amount  of  de-  to  produce  the  catastrophe.  "If  ^e  im- 
fault  attributable  to  him,"  the  supreme  mediately  or  remotely,  directly  or  in- 
court  has  held  that  the  only  distinction  directly,  caused  it,  or  any  part  of  it, 
between  an  injured  employee  and  other  or  contributed  to  it  at  all,  then  he  can- 
persons  is  that  the  employee  must  be  not  recover;  but  though  he  had  been  at 
wholly  blameless  to  authorize  a  recov-  fault  about  something  wholly  discon- 
ery,  while  others  may  recover  though  nected  with  the  transaction,  or  was  at 
partly  at  fault.  Thompson  v.  Central  the  time  at  fault  about  a  matter  that 
B.  d  Bkg.  Co.   (1875)   54  Ga.  509.  had  nothing  to  do  with  the  catastrophe. 

That  the  injured  employee  cannot  re-  then  he  may  recover."     Central  R.  Co. 

cover  unless   he  was  wholly  free  from  v.   Mitchell    (1879)    63   Ga.   173.     See, 

fault  wa^  also  declared  in  the  following  generally,  §§  1237,  1238,  an-te. 

cases:    Rowland   v.    Cannon    (1866)    35  As  the  Code  makes  no  distinction  be- 

Ga.  105;  Atlanta  &  R.  Air  Line  R.  Go.  tween  the  different  classes  or  grades  of 

V.   Ayers    (1874)    53   Ga.   12;    Sears  v.  employees,  it  is  error  for  a  court  to  give 

Central  R.  d  Bkg.   Co.    (1875)    53   Ga.  an     instruction     which     would     permit 

630;  Camplell  v.  Atlanta  d  R.  Air  Line  plaintiff  to  recover,  although  negligent, 

R.   Co.    (1874)    53   Ga.   488    (1876)    56  provided  his  injury  was  caused  by  his 

Ga.   586;    Ma/rsh  v.   South   Carolina  R.  obedience  to  an  order  of  a  superior  offi- 

Co.    (1876)    56   Ga.   274;    Georgia  R.  d  cer  to  whose  authority  he  was  subject, 

Bkg.    Co.   v.    Goldmre    (1876)    56    Ga.  and  by  whom  he  was  liable  to  be  dis- 

196;   Central  R.  d  Bkg.  Co.  v.  Kenney  charged    for    disobedience.      Western    d 

(1877)   58  Ga.  485,   (1878)   61  Ga.  590;  A.  R.  Co.  v.  Adams  (1875)   55  Ga.  279. 

Central  R.  d  Bkg.  Co.  v.  Sears    (1877)  In   the   trial   of   an   action   against   a 

59  Ga.  436   (1878)   61  Ga.  279;  Central  railway   company   for   the   homicide   of 
M.  &  S.  Vol.  v.— 318. 
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of  fact,"  subject  to  the  power  of  the  judge  to  set  aside  a  verdict  as 
against  the  weight  of  evidence.*] 

an  employee,  resulting  from  an  act  in  98  C.  C.  A.  253,  174  Fed.  779   (Massa- 

which   deceased   participated,   a   charge  chusets  act). 

so  worded  as  to  convey  to  the  jury  the  Minnesota. —  (See      chapter      I.XXVI., 

idea  that  they  would  be  authorized  to  post.)      The    qualification    of   the    com- 

find  for  the  plaintiff  solely  on  account  pany's    liability    by    the    insertion    of 

of   the   defendant's   negligence,   without  the   words,   "without  contributory  neg- 

regard  to  the  question  of  the  exercise  ligence  on  his  part,"  is  not  intended  to 

of  ordinary  care  by  the  deceased  in  get-  change  the  rule  of  evidence  or  burden  of 

ting  into  a  dangerous  position,  is  erro-  proof.      This    proviso   was    added   from 

neous.     Western  £  A.  R.  Co.  v.  Jackson  motives  of  caution,  that  it  might  not  be 

(1901)    113  Ga.  355,   38   S.  E.   820.  supposed  that  the  declared  liability  of 

The    rule    of    comparative    negligence  the  master  was  intended  to  be  absolute, 

is  not  applicable  in  cases  of  master  and  and  without  regard  to   any   negligence 

servant.      Warfield   v.   Sanbum    ( 1911 )  of  the  complainant  contributing  to  the 

9  Ga.  App.  321,  71  S.  E.  703.  result.      The    language    recited    simply 

But  under  the  act  of  Aug.   16,   1909  preserves,   as   an   express   limitation   of 

(Acts   1909,   p.   160),  this  provision  of  the    declared    liability,    the    recognized 

the  statute  is  made  applicable  to  cases  principle  of  the  common  law  as  to  the 

of   master    and   servant   as   well    as    to  effect  of  contributory  negligence, 

other    negligence    cases.      See    chapter  Missouri. —  ( See  chapter  LXXVI.,  pos* ) . 

Lxxvi.,  post.  Contributory   negligence   is   retained   in 

Indiana,. —  (See  chapter  Lxxiv.,  post.)  so  many  words   as   a   complete   defense 

Under  this  act  it  has  been  laid  down  in  the  fellow-servant   act.     Hamlett  v. 

that   an   employee   of   a   corporation   is  Chicago    &   A.    R.    Co.    (1901)    89   Mo. 

not  relieved  from  the  obligation  of  us-  App.  354. 

ing  that  degree  of  care  which  is  re-  Hew  York. —  (See  chapter  Lxxiv., 
quired  by  the  common  law.  Whitcomb  post.  See  also  note  2,  infra. )  The  em- 
V.  Standard  Oil  Co.  (1899)  153  Ind.  ployers'  liability  act  of  New  York 
513,  55  N.  E.  440.  (Laws  of  1902,  p.  1748,  chap.  600)  ex- 
Recovery  has  been  denied  on  the  pressly  provides  that  an  action  under 
ground  of  the  servant's  failure  to  use  it  may  be  maintained  only  where  the 
such  care,  in  Dixon  v.  Western  U.  Teleg.  injured  servant  was  himself  in  the  ex- 
Go.  (1S95)  68  Fed.  630;  American  Car-  ercise  of  due  care.  Chisholm  v.  Man- 
bon  Co.  V.  Jackson  (1900)  24  Ind.  App.  hattan  R.  Co.  (1906)  116  App.  Div. 
390,  56  N.  E.  862;  Coming  Steel  Co.  320,  101  N.  Y.  Supp.  622;  Kennedy  v. 
v.  PoUplatz  (1902)  29  Ind.  App.  250,  l^ew  York  Teleph.  Co.  (1908)  125  App. 
64  N.  E.  476.  Div.  846,  110  N.  Y.  Supp.  887. 

Massachusetts. —  (See  chapter  r.xxiv.,  Texas. — Act    of    1897.      (See   chapter 

post.)        Contributory     negligence     has  Lxxvi.,  post.) 

been  held  to  be  a,  bar  to  the  action  in  WisconMn. — See  chapter  lxxvi.,  post ) . 

the  following  cases :   Shea  v.  Boston  &  *  The  statute  does  not  eliminate  the 

M.  R.  Co.  (1891)  154  Mass.  31,  27  N.  E.  defense  of  contributory  negligence,  but 

672;   Cunningham  v.  Lyrni  &  B.  Street  ^^  becomes  a  question  of  fact.     Kiernan 

R.  Co.   (1898)    170  Mass.  298,  49  N.  E.  Y-   ^idlitz    (1905)    109   App.   Div.   726, 

440;   Flaherty  v.  Norwood  Engineering  "-J'-  ^-..""PP-  ^^\- 

Go.    (1898)    172    Mass.    134,    51    N.    E.  Even    if   the   evidence    is   undisputed 

463;    Scullane   v.    Kellogg    (1897)    169  Z»L»    ♦>.'^         °"  °^<='?"t"butory  neg- 

Mass.  544,  48  N.  E.  622;   Gu.Hafsen  v.  1^^!";?,;^     P       "^T^  '^  ^"^™^"^^  to 

xiT     I.I,          J    HI     m-c      nl     nanT\    leo  *"^    Jiry.      Reynolds    v.    Seneca    Falls 

Washburn  &   M.   Mfg,   Co     (1891)    153  ^^   ,  p„f  (jgiQ^  ^37  ^        ^^          g 

Mass.    468,    27    N.    E.    179;    Knight   v.  jj;  y.  Supp.  797 

Overman  Wheel  Go.    (1899)    174  Mass.  The   verdict  was   set   aside   as   being 

455,  54  N.  E.  890;   Regan  v.  Lombard  against  the  plain  weight  of  evidence  in 

(1906)    192  Mass.   319,   78  N.  E.  476;  Vaughn  v.  Glens  Falls  Portland  Cement 

Sievers   v.   Eyre    (1903)    122   Fed.    734  Go.   (1905)   105  App.  Div.  136,  93  N.  Y. 

(construing  Massachusetts  law)  ;  Allen  Supp.  979. 
V.  New  York,  N.  H.  d  H.  R.  Co.  (1909) 
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c.  Availahility  of  defense  inferred  from  language  of  statute. — 
In  other  instances  the  same  inference  has  been  drawn  from  the  fact 
that  the  servant  is  given  a  right  of  action  for  an  injury  "caused"  or 
"occasioned"  by  an  abnormally  dangerous  condition  of  the  plant,  or 
by  the  negligence  of  certain  classes  of  coemployees.  Evidence  which 
shows  that  the  servant  was  guilty  of  contributory  negligence  neces- 
sarily implies  that  the  negligence  complained  of  was  not  the  proxi- 
mate cause  of  the  accident.' 

But  in  order  to  let  in  this  defense,  it  is  not  necessary  that  the 
statute  relied  upon  should  contain  words  which,  either  expressly  or 


The  statute  was  construed  or  dis- 
cussed in  the  following  cases:  Berthel- 
son  V.  Gahler  (1906)  111  App.  Div.  142, 
97  N.  Y.  Supp.  421;  Onesti  v.  Central 
'New  England  R.  Co.  (1907)  121  App. 
Div.  554,  106  N.  Y.  Supp.  233;  Mc- 
Bride  v.  New  York  Tunnel  Co.  (1905) 
101  App.  Div.  448,  92  N.  Y.  Supp.  282, 
second  appeal  (1906)  113  App.  Div. 
821,  99  N.  Y.  Supp.  571;  Travis  v. 
HcMn  (1907)  119  App.  Div.  138,  103 
N.  Y.  Supp.  973;  Ahen  v.  Barnet  &  A. 
Knitting  Co.  (1907)  118  App.  Div.  463, 
103  N.  Y.  Supp.  1078,  affirmed  in 
(1908)    192  N.  Y.   554,  85  N.  E.  1105. 

8(a)  Employers'  liability  acts. — The 
construction  mentioned  in  the  text  was 
that  which  has  been  put  upon  the  Eng- 
lish employers'  liability  act  of  1880 
(chapter  ijcxiv.,  post).  Martin  v.  Con- 
nah's  Quay  AlkaU  Co.  (1885)  33  Week. 
Rep.  216.  Other  English  and  Colonial 
cases  in  which  the  inability  of  a  negli- 
gent servant  to  recover  under  that  act 
or  one  of  those  copied  from  it  has  been 
recognized,  though  not  always  with  ex- 
plicit reference  to  its  terminology,  are 
Thomas  v.  Quartermaine  (1887)  L.  R. 
18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  N.  S. 
340,  57  L.  T.  N.  S.  537,  35  Week.  Rep. 
555,  51  J.  P.  516;  lies  v.  Aherown  Welsh 
Flannel  Co.  (1886)  2  Times  L.  R.  (Q. 
B.  D.)  547;  Ayres  v.  Bull  (1889)  5 
Times  L.  R.  202 ;  Bunker  v.  Midland  B. 
Co.  (1883)  47  L.  T.  N.  S.  476,  31  Week. 
Rep.  231;  M'Shane  v.  Baxter  (1890)  7 
Times  L.  R.  (Q.  B.  D.)  58;  Stuart  v. 
Evans  (1883)  49  L.  T.  N.  S.  138,  31 
Week.  Rep.  706;  M'Evoy  v.  Waterford 
8.  8.  Co.  (1886)  Ir.  Rep.  18  C.  L.  159; 
Truman  v.  Rudolph  (1895)  22  Ont. 
App.  Rep.  250;  O'Brien  v.  8anford 
(1892)  22  Ont.  Rep.  137;  Patterson  v. 
8tevms  (1890)  11  New  South  Wales 
L.  R.  (L.)  83;  Eureka  Ext.  Co.  v.  Allen 


(1883)  9  Vict.  L.  R.  (L.)  341;  David- 
son V.  Wright  (1887)  13  Vict.  L.  R. 
(L.)  351  (error  not  to  submit  question 
of  contributory  negligence  to  jury, 
where  plaintiflF's  own  evidence  shows 
that  he  ought  to  have  observed  the  de- 
fect  which    caused    his    injury). 

That  contributory  negligence  is  a  bar 
to  an  action  under  the  Alabama  statute, 
which  is  couched  in  the  same  words  as 
those  just  mentioned  (see  chapter 
Lxxiv.,  post),  has  been  frequently  held, 
Anniston  Pipe  Works  v.  Dickey  (1890) 
93  Ala.  418,  9  So.  720;  Eissong  v. 
Richmond  £  D.  R.  Co.  (1890)  91  Ala. 
514,  8  So.  776;  Birmingham  Furnace  & 
Mfg.  Co.  V.  Gross  (1892)  97  Ala.  220, 
12  So.  36;  Wilson  v.  Louisville  &  N.  R. 
Go.  (1887)  85  Ala.  269,  4  So.  701;  Mo- 
bile &  0.  R.  Co.  V.  George  (1891)  94 
Ala.  200,  10  So.  145 ;  Southern  R.  Co.  v. 
Harbin  (1900)  110  Ga.  808,  36  S.  E. 
218  (a  decision  as  to  an  accident  which 
occurred  in  Alabama)  ;  Louisville  &  N. 
R.  Co.  V.  ShoA-p  (1911)  171  Ala.  212, 
55  So.  139. 

Contributory  negligence  is  an  abso- 
lute defense  under  the  Massachusetts 
employers'  liability  act.  Regan  v. 
Lombard  (1906)  192  Mass.  319,  78  N. 
E.  476;  McCarty  v.  Clinton  Gaslight  Go. 
(1906)    193  Mass.  76,  78  N.  E.  739. 

See  also  cases  cited  in  note  5,  infra. 

(b)  Statutes  imposing  specific  duties. 
—In  a  case  where  one  of  the  mining 
acts  was  being  construed,  it  was  held 
that  the  injury  was  not  "occasioned"  by 
a  breach  of  its  provisions,  where  there 
had  been  contributory  negligence  on  the 
plaintiff's  part.  But  such  cases  are 
usually  decided  with  reference  to  the 
more  general  principle  exemplified  by 
the  authorities  cited  in  the  next  note. 
Spiva  v.  Osage  Coal  d  Min.  Co.  (1885) 
88  Mo.  68. 
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by  implication,  make  the  absence  of  contributory  negligence  a  prereq- 
uisite to  success  in  the  action.  A  large  number  of  cases  have  been 
decided  upon  the  theory  that,  in  the  absence  of  language  indicative 
of  a  contrary  intention,  a  statute  which  deprives  an  employer,  either 
wholly  or  partially,  of  the  protection  afforded  by  the  doctrine  of  com- 
mon employment,  or  which  subjects  him  to  a  new  duty  for  the  bene- 
fit of  his  servants,  does  not  preclude  him  from  availing  himself  of  the 
plea  that  the  injured  person  was  himself  negligent,  and  that  his  negli- 
gence was  a  proximate  cause  of  his  injury.* 

^  (a.)  Statutes  declaratory  of  common-  Week.    Rep.    87;    Pringle   v.    Qroavenor 

law  'principles. — It  has  been  held   that  (1894)     21    So.    Sess.    Cas.    4th    series, 

the   Minnesota   act   set   out  in   chapter  532;   Finlay  v.  Miscampbell   (1890)   20 

LXXlli.,  post,  does  not  change  the  rule  Ont.    Rep.    29     (unguarded    opening    in 

as  to  contributory  negligence.   Lundberg  floor)  ;   Beadford  v.   McClary  Mfg.   Co. 

V.     Shevlin-Garpenter    Co.     (1897)     68  (1893)    23    Ont.   Rep.    335    (unguarded 

Minn.   135,   70  N.  W.   1078;    Soutar  v.  opening);   Badgers  v.  Hamilton  Cotton 

Minneapolis   International  Electric   Co.  Co.    (1893)    23    Ont.   Rep.   425;    Street 

(1897)    68   Minn.    18,    70    N.   W.    796;  v.  Canadian  P.  R.  Co.   (1908)   18  Mani- 

Hess  V.  Ada/inant   Mfg.   Go.    (1896)    66  toba    L.    Rep.    334     (unblocked    frog); 

Minn.  79,  68  N.  W.  774.  Lake  Erie  &  W.  R.  Co.  v.  Craig   (1896) 

(b)  Statutes  affecting  the  operation  19  C.  C.  A.  631,  37  U.  S.  App.  654,  73 
of  the  doctrine  of  convmon  employment.  Fed.  642  (unblocked  frog)  ;  E.  S.  Hig- 
— The  rule  in  the  text  has  been  applied  gins  Carpet  Co.  v.  O'Keefe  (1897)  25 
under  several  of  the  statutes  reviewed  C.  C.  A.  220,  51  U.  S.  App.  74,  79  Fed. 
in  chapter  Lxxvi.,  post.  Hoben  v.  Bur-  900;  Gilbert  v.  Burlington,  C.  R.  &  Is'. 
lington  &  M.  River  R.  Co.  (1866)  20  R.  Go.  (1904)  63  C.  C.  A.  27,  128  Fed. 
Iowa,  562;  Way  v.  Illinois  C.  R.  Co.  529,  affirming  (1903)  123  Fed.  832 
(1875)  40  Iowa,  341;  Kansas  P.  R.  Co.  (Federal  safety-appliance  act)  ;  Denver 
V.  Peavey  (1885)  34  Kan.  472,  8  Pac.  £  R.  G.  R.  Co.  v.  ArrigU  (1904)  63  C. 
780;  Chicago,  K.  &  N.  R.  Co.  v.  Brown  C.  A.  649,  129  Fed.  347  (Federal  safe- 
(1890)  44  Kan.  384,  24  Pac.  497  (fact  ty-applianoe  act);  Toledo,  St.  L.  &  W. 
that  servant's  negligence  was  slight,  R.  Go.  v.  Gordon  (1910)  100  C.  C.  A. 
held  to  be  immaterial)  ;  Hancock  v.  572,  177  Fed.  152  (same  act)  ;  Erdman 
Norfolk  d  W.  R.  Co.  (1899)  124  N.  C.  v.  Deer  River  Lumber  Co.  (1910)  104 
222,  32  S.  E.  679;  Nelson  v.  New  Or-  C.  C.  A.  482,  182  Fed.  42;  Garstens 
leans  &  N.  E.  R.  Go.  (1900)  40  C.  C.  A.  Packing  Go.  v.  Swinmey  (1911)  108  C.  C. 
673,  100  Fed.  731  (Missouri  act)  ;  A.  152,  186  Fed.  50;  Pratt  Consol.  Coal 
Aluminum  Go.  v.  Ramsey  (1909)  89  Go.  v.  Davidson  (1911)  —  Ala.  — , 
Ark.  522,  117  S.  W.  568;  Chicago  G.  55  So.  886  (failure  to  provide  ventila- 
W.  R.  Go.  V.  Grotty  ( 1905 )  4  L.R.A.  tion  in  mine )  ;  Mammoth  Vein  Coal  Go. 
(N.S.)  832,  73  C.  C.  A.  147,  141  Fed.  v.  Bubliss  (1907)  83  Ark.  567,  104 
147    (Iowa  statute).  S.  W.  210    (mine  owner  failed  to  fur- 

(c)  Statute  imposing  specific  duties,  nish  props)  ;  York  v.  St.  Louis,  I.  M.  & 
— In  the  following  decisions  with  ref-  S.  R.  Co.  (1908)  86  Ark.  244,  110  S.  W. 
erence  to  statutes  imposing  specific  du-  803  (Federal  safety-appliance  act)  ; 
ties  upon  the  master,  contributory  neg-  Mamvmoth  Vein  Goal  Co.  v.  Johnson 
ligence  has  been  held  to  be  a  good  (1910)  —  Ark.  — ,  127  S.  W.  971,  first 
plea.  (Unless  otherwise  noted,  the  neg-  appeal  (1908)  88  Ark.  243,  19  L.R.A. 
ligence  complained  of  consisted  of  fail-  (N.S.)  646,  114  S.  W.  722,  123  S.  W. 
ure  to  guard  machinery)  :  Clarke  v.  1180  (mine  owner  failed  to  furnish 
Holmes  (1862)  7  Hurlst.  &  N.  937,  31  props)  ;  Victor  Coal  Co.  v.  Muir  (1894) 
L.  J.  Exch.  N.  S.  356,  8  Jur.  N.  S.  992,  20  Colo.  320,  26  L.R.A.  435,  46  Am.  St. 
10  Week.  Rep.  405;  Groves  v.  Wim-  Rep.  299,  38  Pac.  378  (mining  act; 
home  [1898]  2  Q.  B.  402,  67  L.  J.  Q.  provision  as  to  props )  ;  Cleveland,  C. 
B.  N.   S.   862,   79   L.   T.  N.   S.   284,   47  G.  &  St.  L.  R.  Co.  v.  Curtis  (1907)   134 
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d.  Knowledge  of  risk,  how  far  negligence  is  inferable  from. — 
Whether  the  mere  fact  of  the  servant's  knowledge  of  the  danger 

111.   App.   565,   aflSrmed   in    (1909)    240  Nelson   Lumber    Co.    (1896)    67    Minn. 

111.  218,  88  N.  E.  548    (Federal  safety-  79,    69   N.   W.    630    (unguarded   saw)  ; 

appliance   act);    Luken  -v.   Lake   Shore  Parker  y.  Pine  Tree  Lumber  Co.   (1901) 

&   M.   8.   R.    Co.    (1910)    154   111.  App.  85  Minn.  13,  88  N.  W.  261    (unguarded 

550,  affirmed  in  (1911)  248  111.  377,  140  saw)  ;  Sutmson  v.  Osgood  &  B.  Mfg.  Co. 

Am.    St.    Rep.    220,    94   N.    E.    175,    21  (1904)    91   Minn.   509,   98   N.   W.   645; 

Ann.    Gas.    82i    (automatic    coupling);  Seely  v.  Tennant   (1908)  104  Minn.  354, 

Wabash,  St.  L.  &  P.  B.  Co.  v.  Thomp-  116  N.  W.   648;   Healy  v.  Hoy    (19J0) 

son   (1884)    15  111.  App.  117;   Munn  v.  112  Minn.  138,  127  N.  W.  482   (lioisting 

L.  Wolff  Mfg.  Co.    (1900)    94  111.  App.  apparatus  used  in  construction  of  build- 

122;     Rush    V.     Coal    Bluff    Min.     Co.  ing  not  properly  guarded)  ;  Farquhar  v. 

(1891)     131    Ind.    135,    30    N.    E.    904  Alabama  &  V.  R.  Co.    (1900)    78  Miss, 

(mining     act)  ;      Balzer     v.      Warring  193,  28  So.  850  (trains  run  at  unlawful 

(1911)    —  Ind.  — ,   95   N.  E.   257;   Is-  speed);     Euss    v.    Heydt    Bakery    Co: 

land  Coal  Co.  v.  Risher  (1895)   13  Ind.  (1908)   210  Mo.  44,  108  S.  W.  63;  Wil- 

App.   98,   40  N.   E.   158    (mining  act);  Hams   v.   Ransom    (1911)    234  Mo.   55, 

Bodell  v.  Brazil  Block  Coal  Co.   (1900)  136   S.   W.    349    (insufficient   scaffold); 

25   Ind.   App.   654,    58  N.   E.   856    (un-  Adams  v.  Kansas  &  T.  Coal  Go.   (1900) 

covered  cage  in  mine)  ;  L.  T.  Dickason  85    Mo.    App.    486     (mining    act;    pro- 

Coal  Co.  V.  Vnverferth   (1903)    30  Ind.  vision  as  to  props);    Millsap  v.  Beggs 

App.  546,  66  N.  E.  759    (mining  act);  (1906)    122  Mo.  App.  1,  97  S.  W.  956; 

L.     T.    Dickason    Coal    Co.    v.     Peach  Dressie  v.  St.  Louis.  K.  C.  d  C.  R.  Co. 

(1903)    32  Ind.  App.  33,  69  N.  E.  189  (1910)    145   Mo.   App.   163,   129    S.   W. 

(mining  act)  ;  Baltimore  &  0.  S.  W.  R.  1012;  Osterholm  v.  Boston  &  M.  Consol. 

Co.  V.  CavanoAigh   (1904)    35  Ind.  App.  Copper  &  S.  Min.  Go.    (1910)    40  Mont. 

32,  71  N.  E.  239 ;  ieo&fttras  V.  Fi.  Wot/we  508,    107    Pac.    499     (failure    to    equip 

Iron  &  Steel  Go.    (1908)    41  Ind.  App.  cages  in  mines  witli  doors)  ;    While  v. 

557,  84  N.  E.  514    (unguarded  machin-  Wittemann  Lithographic  Co.  (1892)  131 

ery;    servant  disobeyed  instruction  not  N.  Y.  631,  30  N.  E.  236;  Fitzgerald  v. 

to    do    certain   work   before    macliinery  A'ero  York  C.  &  H.  R.  R.  Go.   (1891)   59 

had    stopped)  ;    Reynolds    v.    Bindman  Hun,    225,    12    N.    Y.    Supp.    932     (no 

(1871)     32    Iowa,    146     (unboxed    turn-  warning  signals  near  low  bridge)  ;  For- 

bling  rod  on  threshing  machine)  ;   Sut-  tune  v.  Hall   (1907)   122  App.  Div.  250, 

ton  Y.  Des   Moines  Bakery  Go.    ( 1907 )  106  N.  Y.  Supp.  787,  affirmed  in  ( 1 909 ) 

135  Iowa,  390,  112  N.  W.  836;  Stephen-  195  N.  Y.  578,  89  N.  E.  1100    (failure 

son  V.  Sheffield  Brick  &  Tile  Co.  (1911)  of   employer   to   procure   certificate   for 

151  Iowa,  371,  130  N.  W.  586;  Coins  v.  employment    of    minor;     latter    was    a 

North  Jellico  Goal  Co.    (1910)   140  Ky.  few  days  over  the  age  absolutely  pro- 

323,  131  S.  W.  28    (mining  act,  failure  hibited)  ;   Guenther  v.  Lockhart   (1891) 

to  furnish  props)  ;  Low  v.  Clear  Creek  40  N.  Y.  S.  R.  942,  16  N.  Y.  Supp.  717 

Coal  Go.   (1910)   140  Ky.  754,  33  L.R.A.  (no     automatic     doors     on     elevator)  ; 

(N.S.)   656,  131  S.  W.  1007    (failure  to  Krause  v.  Morgan   (J 895)    53  Ohio  St. 

furnish  props  in  mine)  ;  Interstate  Coal  26,  40  N.  E.  886    (failure  to  keep  mine 

Go.  V.  Baaavenie    (1911)    144  Ky.  172,  free  from  gas)  ;   McDonald  v.   liockhill 

137    S.    W.    859     (failure    to    ventilate  Iron  &  Coal  Co.    (1890)    135  Pa.  1,  10 

mine);    Keenan  v.   Edison  Electric  II-  Atl.    797     (mining    act);     Christner   v. 

luminating  Co.    (1893)    159  Mass.  379,  Cumberland  &  E.   L.   Coal   Co.    (1891) 

34  N.   E.   366    (no   automatic  gates   to  146    Pa.    67,    23    Atl.    221     (uncertified 

elevator);  Grand  Y.  Michigan  C.  R.  Co.  mining   boss   employed);    Solt   v.    Wil- 

(1890)    83    Mich.    564,    11    L.R.A.    402,  liamsport  Radiator  Go.   (1911)    231  Pa. 

47    N.    W.     834     (unblocked    switch)  ;  585,   80   Atl.    1119    (failure  to   provide 

SuAck   Y.    Mtna   Portland    Cement    Co.  belt  shifter)  ;  Langlois  v.  Dunn  Worsted 

(1907)    147  Mich.  454,  111  N.  W.  110;  Mills  (1904)   25  R.  I.  645,  57  Atl.  9:0; 

Schulte    Y.    Ffaudler    Co.     (1907)     150  Smith  v.  Atchison,   T.  &  S.  F.  R.  Co. 

Mich.   427,    113   N.   W.    1120;    Gehl  v.  (1905)  39  Tex.  Civ.  App.  468,  87  S.  W. 

Pittsburg   Coal  Co.    (1910)    163   Mich.  1052   (engineer  remained  at  work  more 

285,  128  N.  W.  209;  Anderson  v.  C.  N.  hours   than   permitted  by   statute,   and 
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caused  by  that  particular  breach  of  a  statutory  duty  to  which  his 
injury  was  attributable  will  render  him  chargeable,  as  a  matter  of 
law,  with  negligence,  is  a  question  the  answer  to  which  has  been  in 
some  instances  determined  partially,   at  least,  by  the  phraseology 

was    injured   because   of   his   exhausted  Coal    Co.    (1910)    68    W.    Va.    405,    31 

condition);  Kilpatrick  v.  Grand  Trunlc  L.R.A.(N.S.)   504,  69  S.  E.  857.     These 

7?.  Co.    { 1902 )    74  Vt.  288,  93  Am.   St.  views  were  reiterated  in  Blankenship  v. 

Rep.  887,  52  Atl.  531    (statute  forbade  Ethel   Goal   Co.    (1911)    69   W.  Va.   74, 

the    maintenance    of    side    ladders    on  70  S.  E.  863. 

cars)  -,  Hunter  v.  Washington  Pipe  &  In  Leahy  v.  United  States  Cotton  Co. 
Foundry  Co.  (1906)  43  Wash.  167,  86  (1907)  28  R.  I.  252,  66  Atl.  572,  it  was 
Pac.  171;  Bundy  v.  Union  Iron  Works  held  that  a  statute  providing  that  the 
(1907)  46  Wash.  231,  89  Pac.  545;  mere  continuance  in  the  employment 
Graham  v.  Newburg  Orrel  Coal  &  Coke  with  knowledge  of  the  failure  of  the 
Co.  (1893)  38  W.  Va.  273,  18  S.  E.  master  to  obey  the  statutory  require- 
584  (mining  act)  ;  Holum  v.  Chicago,  ment  to  equip  an  elevator  with  safety 
M.  &  St.  P.  R.  Co.  (1891)  80  Wis.  299,  devices  does  not  enable  a  servant  to 
50  N.  W.  99  (unblocked  frog)  ;  Thomp-  recover  for  injuries  caused  by  his  step- 
sow  V.  Edward  P.  Allis  Co.  (1895)  89  ping  into  the  shaft  without  looking. 
Wis.  523,  62  N.  W.  527.  Following  Although  the  Pennsylvania  act,  April 
Gurry  v.  Chicago  &  N.  W.  R.  Co.  (1878)  18,  1877  (Pub.  Laws,  56,  §  6),  requires 
43  Wis.  665  (fence  statute),  and  dis-  a  traveling  way  at  the  bottom  of 
tinguishing  Quackenhush  v.  Wisconsin  the  shaft  for  miners  to  pass,  vet  if  a 
d  M.  R.  Co.  (1885)  62  Wis.  411,  22  N.  miner  fails  to  look  and  listen  before 
W.  519,  on  the  ground  that  the  stat-  stepping  under  a  descending  cage,  he 
ute  there  construed  created  an  abso-  cannot  recover.  McDonald  v.  Rockhill 
lute  liability  for  injuries  occasioned.  Iron  &  Coal  Co.  (1890)  135  Pa.  1,  19 
"in  whole  or  in  part,"  by  the  failure  to  Atl.  797. 

fence;  Helmke  v.  Thilmany  (1900)   107  A    statute     requiring    railway    com- 

Wis.  216,  83  N.  W.  360;  Lind  v.  Uni-  panics  to  construct  safe  crossings  and 

form  Stave  &  Package  Go.    (1909)    140  cattleguards,  and  declaring  them  to  be 

Wis.   183,   120  N.   W.   839    (unguarded  liable  for  all   damages  caused  by  their 

vat)  ;  Pulk  v.  Churchill  (1911)  146  Wis.  neglect  or  refusal  to  do  so,  and  provid- 

477,    131    N.   W.   906.  ing  that  in  order  that  the  injured  party 

A  brakeman  violating  the  rules  of  may  recover,  it  is  only  necessary  for 
the  railroad  company,  which  he  knew  him  to  prove  such  neglect  or  refusal, 
and  had  assented  to,  by  entering  be-  does  not  by  implication  exclude  any  de- 
tween  cars  in  motion  to  uncouple  them,  fense  which  would  ordinarily  be  avail- 
knowing  also  that  they  are  passing  over  able.  Such  a  provision  merely  affects 
an  unblocked  "split"  switch,  in  which  the  burden  of  proof.  Ford  v.  Chicago, 
his  foot  becomes  fastened,  causing  him  R.  I.  &  P.  R.  Go.  (1894)  91  Iowa,  179, 
to  be  run  over  and  killed,  is  guilty  of  24  L.R.A.  657,  59  N.  W.  5. 
contributory  negligence  which  will  pre-  Where  plaintiff  was  injured  by  a  fall 
vent  any  liability  of  the  company  for  of  part  of  the  roof  of  a  coal  mine  in 
his  death,  under  a  statute  requiring  vfhich  he  was  employed,  and  he  had  no 
switches  to  be  blocked,  even  though  the  control  over  the  roof  of  the  mine,  and 
statute  applies  to  "split"  switches,  liad  been  directed  not  to  remove  any 
which  cannot  be  blocked  without  de-  slate  therefrom,  he  was  not  guilty  of 
stroying  their  efficiency.  Grand  v.  contributory  negligence  for  failing  to 
Michigan  C.  R.  Go.  (1890)  83  Mich,  prop  the  roofs,  under  McClain's  (Iowa) 
564,  11  L.R.A.  402,  47  N.  W.  834.  Code,  §  2463,  making  it  a,  misdemeanor 

Contributory  negligence  on  the  part  for  a  miner  to  fail  to  prop  the  roofs 

of  a  boy  injured  in  an  unlawful  employ-  and   entries   under    his    control    in   the 

ment  may  avail  the  employer  as  a  de-  mine  where  he  is  working.    The  statute 

fense,  unless  it  be  the  same  that  must  has  no  application  to  such  a  case.    Toy- 

reasonably  be  anticipated  as  a  probable  lor  v.  Star  Coal  Co.    (1899)    110  Iowa, 

consequence  of  the  nonobservance  of  the  40,  81  N.  W.  249. 

law.      'Norman    v.    Yvrginia-Pocahontas  An   instruction  that  the  question  of 
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of  the  provision  imposing  the  duty  infringed.  But  on  the  whole  it 
may  be  said  that  the  evidential  significance  of  this  element  in  each 
jurisdiction  depends  upon  the  doctrine  which  is  applied  in  common- 
law  actions.* 


contributory  negligence  is  not  in  the 
case  is  erroneous,  where,  although  it  is 
proved  that  the  defendant  company  liad 
violated  a  statute  requiring  that  all  its 
own  cars  should  have  ladders  at  the 
ends,  and  not  at  the  sides,  the  evidence 
is  also  susceptible  of  the  inference  that 
the  plaintiff  was  negligent  in  trying  to 
mount  the  train  at  night  while  it  was 
moving  at  a  dangerous  rate  of  speed. 
Kilpatrioh     v.     Grand     Trunk    R.     Co. 

(1900)   72  Vt.  263,  47  Atl.  827. 

In  the  following  cases  the  defense  was 
held  to  be  a  bar  to  an  action  for  in- 
juries caused  by  a  breach  of  a  municipal 
ordinance:  Chicago  Packing  &  Provision 
Co.  V.  Rohan    (1892)    47   111.  App.  640 

(servant,  owing  to  want  of  "proper  safe- 
guards," fell  into  vat  containing  a  hot 
liquid)  ;  Pitrowsky  v.  J.  W.  Reedy  Ele- 
vator Mfg.  Go.    (1894)   54  111.  App.  253 

(plaintiff  injured  by  revolving  shaft 
which  should  have  been  covered)  ;  Swift 
4:  Co.  v.  Fue    (1896)    66  111.  App.  651 

(same  point) . 

B  In  the  earlier  decisions  regarding 
the    Alabama    employers'    liability    act 

(chapter  Lxxiv.,  post),  the  position 
was  taken  that,  provided  the  employer 
knew  of  the  defect  which  caused  the  in- 
jury complained  of,  the  servant  did  not 
forfeit  his  right  of  action  under  the 
statute  merely  because  he  continued  to 
■work  with  knowledge  of  that  defect. 
MoUle  &  B.  R.  Co.  v.  Holborn  (1887) 
S4  Ala.  133,  4  So.  146;  Highland  Ave. 
<&  Belt  R.  Co.  v.  Walters  (1890)  91  Ala. 
435,  8  So.  357.  The  theory  propounded 
in  the  latter  case  was  that  this  doctrine 
was  a  proper  implication  from  the  pro- 
vision in  the  last  paragraph  of  §  2590 
of  the  Code  of  1886,  pronouncing  the 
master  not  to  be  liable  if  the  servant 
knew  of  a  defect  and  failed  to  notify  the 
master  thereof  in  a  reasonable  time.  It 
was,  however,  recognized  in  the  latter 
case  that  he  could  not  recover  if  the 
injury  was  so  imminent  and  impending 
that  a  prudent  man  would  not  have  con- 
tinued in  the  service  under  like  circum- 
stances. 

In  another  case  the  court  again  rec- 
ognized the  principle  that,  if  the  known 
danger  to  be  encountered  is  so  imminent 


that  a  reasonable  and  prudent  man 
would  not  venture  upon  it,  he  is  not 
free  from  negligence  if  he  continues  in 
the  employment.  Louisville  &  N.  R.  Co. 
V.  Orr   (1890)    91  Ala.  548,  8  So.  360. 

In  a,  somewhat  earlier  case  the  obli- 
gation of  the  servant  to  quit  the  em- 
ployment within  a  reasonable  time,  if 
the  master  fails  to  remedy  a  defect  of 
which  he  has  been  notified  by  the  serv- 
ant, had  also  been  affirmed.  Columbus 
&  W.  R.  Co.  V.  Bradford  (1888)  86  Ala. 
574,  6  So.  90. 

The  qualified  doctrine  thus  formulat- 
ed was  explicitly  discarded  in  Birminq- 
ham  R.  £  Electric  Co.  v.  Allen  (1892) 
99  Ala.  359,  20  L.R.A.  457,  13  So.  8, 
where  it  was  laid  down  that  the  statute 
has  left  unchanged  the  rule  that  a  serv- 
ant's knowledge  of  a  risk  precludes  re- 
covery for  an  injury  caused  by  it.  To 
the  same  effect,  see  Louisville  &  N.  R. 
Co.  V.  Stutts  (1894)  105  Ala.  368,  53 
Am.  St.  Rep.  127,  17  So.  29  (engineer 
lost  control  of  his  engine  while  switch- 
ing cars  on  a  high  and  short  trestle, 
the  consequence  being  that  the  engine 
was  precipitated  over  the  end  of  the 
trestle, — danger  held  to  be  a  patent 
one)  ;  Louisville  &  N.  R.  Co.  v.  Banks 
(1894)  104  Ala.  508,  16  So.  547  (low 
overhead  bridge  about  which  servant 
had  been  warned). 

But  in  Pratt  Consol.  Goal  Co.  v. 
Davidson  (1911)  —  Ala.  — ,  55  So.  886, 
it  was  held  that  the  doctrine  of  Bir- 
mingham R.  &  Electric  Co.  v.  Allen 
was  greatly  modified  by  the  addition  to 
§  3910  of  the  following  proviso:  "That 
in  no  event  shall  it  be  contributory  neg- 
ligence or  an  assumption  of  the  risk  on 
the  part  of  a  servant  to  remain  in  the 
employment  of  the  master  or  employer 
after  knowledge  of  the  defect  or  negli- 
gence causing  the  injury,  unless  he  be 
a  servant  whose  duty  it  is  to  remedy  the 
defect,  or  who  committed  the  negligent 
act  causing  the  injury  complained  of." 

The  mere  fact  that,  when  an  accident 
occurred  to  a  minor,  he  was  at  a  place 
where  his  duties  did  not  require  him  to 
be,  will  not  necessarily  preclude  him 
from  recovering.  In  such  a  case, 
charges  which  ignore  the  fact  of  the  in- 
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It  has  already  been  mentioned  in  this  section  that  some  statutes 
expressly  provide  that  the  servant's  knowledge  shall  not  of  itself  be 
sufficient  to  prevent  recovery.  The  effect  of  such  a  provision  is 
manifestly  to  preclude  a  court  from  declaring,  as  a  matter  of  law, 
that  the  servant  was  negligent,  unless  something  more  is  shown  than 
his  knowledge  of  the  abnormal  conditions  which  caused  his  injury.* 

[In  a  few  cases  it  has  been  held  that  the  mere  continuance  of  the 
servant  at  work  under  conditions  forbidden  by  the  statute  is  not  suf- 
ficient to  show  contributory  negligence.^ 


testate's  tender  age  and  childish  in- 
stincts, and  that  he  was  put  to  work, 
not  only  in  a  dangerous  place,  but  in 
proximity  to  other  dangers,  are  errone- 
ous, and  properly  refused.  Tutwiler 
Coal,  Coke  &  I.  Co.  v.  Enslen  (1900) 
129  Ala.  336,  30  So.  600. 

In  the  following  cases  the  plaintiff's 
knowledge  was  held  not  to  be  conclusive 
proof  of  negligence:  Stuart  v.  Evans 
(1883)  49  L.  T.  N.  S.  138,  31  Week. 
Rep.  706  (employers'  liability  act  of 
1880)  ;  Durant  v.  Lexington  Coal  Min. 
Go.  (1888)  97  Mo.  62,  10  S.  W.  484, 
(mining  act)  ;  Eureka  Ext.  Co.  v.  Allen 
(1883)  9  Vict  L.  Rep.  (L.)  341  (regu- 
lation of  mines  statute  of  1877 ) . 

6  It  has  been  so  held  under  the  pro- 
visions of  the  South  Carolina,  Missis- 
sippi, and  Virginia  Constitutions  (chap. 
Lxxv.,  post).  Youngblood  v.  South 
Carolina  &  O.  R.  Co.  (1900)  60  S.  C. 
9,  85  Am.  St.  Rep.  824,  38  S.  E.  232; 
Bodie  V.  Charleston  d  W.  C.  R.  Co. 
(1901)  61  S.  C.  468,  39  S.  E.  715: 
iSarksdale  v.  Charleston  <&  W.  C.  R.  Co. 
(1903)  66  S.  C.  204,  44  S.  E.  743;  Car- 
son V.  Southern  R.  Go.  (1903)  68  S.  C. 
55,  46  S.  E.  525,  affirmed  on  other 
grounds  in  194  U.  S.  136,  48  L.  ed.  907, 
24  Sup.  Ct.  Rep.  609 ;  Yazoo  &  M.  Valley 
R.  Go.  V.  Parker  (1906)  88  Miss.  193, 
40  So.  746  (holding  that  a  section  fore- 
man was  not  a  conductor  within  the 
meaning  of  §  193  of  the  Constitution,  so 
as  to  be  deprived  of  recovery  because  he 
knew  of  the  defects)  ;  Yazoo  &  M.  Val- 
ley R.  Go.  v.  Scott  (1909)  95  Miss.  43, 
48  So.  239;  Welch  v.  Alabama  d  V.  R. 
Co.  (1892)  70  Miss.  20,  11  So.  723; 
Buckner  v.  Richmond  d  D.  R.  Co. 
(1895)  72  Miss.  873,  18  So  449;  Illi- 
nois G.  R.  Go.  v.  Bowles  (1894)  71  Miss. 
1003,  15  So.  138;  Illinois  G.  R.  Co.  v. 
Ihlenberg  (1896)  34  L.R.A.  393,  21  C. 
C.  A.  546,  43  U.  S.  App.  726,  75  Fed. 
873   (Mississippi  statute)  ;  Southern  R. 


Co.  V.  Blamford  (1906)  105  Va.  373,  54 
S.  E.  1 ;  Hedrick  v.  Southern  R.  Go. 
(1904)  136  N.  C.  510,  48  S.  E.  830  (con- 
struing Virginia  statute). 

Conductors  and  engineers  are  express- 
ly excluded  from  the  provision  of  the 
Mississippi  Constitution.  Illinois  C.  R. 
Co.  V.  Emmerson  (1906)  88  Miss.  598, 
40  So.  818. 

Section  162  of  the  Constitution  of  Vir- 
ginia (Va  Code  1904,  page  cclix.)  was. 
taken  verbatim  from  the  Mississippi 
Constitution.  Norfolk  d  W.  R.  Co.  v. 
Cheatwood  (1905)  103  Va.  356,  49  S. 
E.  489. 

The  Alabama  statute  (Laws  of  1907; 
see  chapter  Lxxrv.,  post)  provides  that 
in  no  event  shall  it  be  contributory  neg- 
ligence on  the  part  of  the  servant  to 
remain  in  the  employment  after  knowl- 
edge of  the  defect  or  negligence  causing 
the  injury  unless  he  be  a  servant  whose 
duty  it  is  to  remedy  the  defect  or  who 
committed  the  negligent  act  causing  the 
injury  complained  of.  See  the  Davidson 
Case  cited  in  note  5,  swpra. 

Ohio  Gen.  Code  1910,  §  9017,  provides 
among  other  things  that  continuance  in 
the  employment  after  knowledge  by  the 
employee  of  a  defect  in  a  locomotive, 
engine,  car,  hand  car,  rail,  track,  ma- 
chinery or  appliance  required  by  such 
company  to  be  used  by  its  employees 
shall  not  be  deemed  an  act  of  contribu- 
tory negligence. 

T  A  miner  of  long  experience,  who  was 
injured  by  a  rock  which  fell  from  the 
roof  of  a  mine,  had  a  right  to  rely 
upon  performance  by  his  master  of  the 
duty  imposed  by  statute  to  inspect  and 
keep  the  roof  of  entries  propped  to  pre- 
vent such  an  accident,  and  was  not  guil- 
ty of  contributory  negligence  because  he 
did  not  notice  that  the  rock  was  loose. 
Little  V.  Norton  Coal  Co.  (1910)  83 
Kan.  1032,  109  Pac.  768. 

The  mere  fact  that  the  employee  con- 
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But  if  the  act  itself  is  forbidden,  then  a  different  result  ensues. 
See  §§  1240,  and  1278,  ante.] 

A  statute  which  expressly  declares  that  the  action  of  a  servant 
injured  by  a  breach  of  its  provisions  is  not  barred  by  the  defense 
of  an  assumption  of  the  risk  manifestly  does  not  prevent  the  master 
from  relying  on  the  defense  of  contributory  negligence.' 

As  to  the  effect  of  a  promise  to  remedy  defects,  see  chapter  lv., 
ante. 

tinues  to  work  in   or  about  a  machine  548      (Federal     safety-appliance     act)  ; 

which  is  required  by  the  act  to  be,  but  Southern  P.  Co.  v.  Allen  (1907)  48  Tex. 

which  is  not,  guarded,  does  not  charge  Civ.  App.  66,  106  S.  W.  441. 
him      with      contributory      negligence.        But  under  this  statute  a  servant  can- 

United    States    Cement    Co.    v.    Cooper  not  be  denied  a  recovery  on  the  ground 

(1907)  —  Ind.  App. — ,  82  N.  E.  981.  of   contributory   negligence,   merely   be- 

The  mere  fact  that  a  brakeman  used  cause  of  his  knowledge  of  the  condition 

the  link  and  pin  coupling,  retained  by  of  the  cars.      Chicago  Junction  R.   Co. 

the  defendant  in  violation  of  the  stat-  v.  King  (1909)  94  C.  C.  A.  652,  169  Fed. 

ute,   does   not   show  contributory  negli-  372. 

gence  on  his  part.     Denver  &  B.  G.  li.        In  Hairston  v.  United  States  Leather 

Co.  V.  Arrighi   (1905)    72  C.  C.  A.  400,  Co.   (1906)   143  N.  C.  512,  55  S.  E.  847, 

141  Fed.  67.  10  Ann.  Cas.  698,  it  was  held  that  the 

The  mere  fact  that  a  servant  con-  failure  of  a  manufacturing  company 
tinned  to  work  at  a  saw  which  he  knew  which  operated  a  short  line  of  railroad 
was  unguarded,  in  violation  of  law,  does  about  14  miles  in  length,  to  use  auto- 
not  render  him  guilty  of  contributory  matic  couplings  required  by  the  Fed- 
negligence.  Tucker  &  D.  Mfg.  Co.  v.  eral  statute,  closed  to  the  defendant  the 
fiialeif  (1907)  40  Ind.  App.  63,  80  N.  defenses  both  of  assumption  of  risk  and 
E.  975.  of  contributory  negligence,  unless,  per- 

8  See  note  to  Dumphy  v.  liew  Yorh,  haps,  the  negligent   conduct  of  the   in- 

Tf.    H.    &    E.    R.    Co.    13    L.R.A.  (N.S.)  jured  employee  should  amount  to  reck- 

1152.  lessness. 

Several   decisions   asserting  this   rule        Other      decisions      involve      statutes 

have  been  handed  down  in  regard  to  the  modeled     after     the     Federal     statute : 

act    of   Congress   respecting   the  use   of  Winkler   v    Philadelphia   &    R.    R.    Co. 

safety     appliances     on     railway     cars.  (1901)    4  Penn.    (Del.)    80,   53   Atl.   90 

Schlemmer  v.  Buffalo,  R.   d  P.   R.   Co.  (automatic  coupler)  ;    Dumphy  v.  New 

(1903)  207  Pa.  198,  56  Atl.  417  (re-  York,  N.  IT.  d  H.  R.  Co.  (1907)  196 
versed  in  [1906]  205  U.  S.  1,  51  L.  ed.  Mass.  471,  13  L.R.A. (N.S  )  1152,  82  N. 
681,    27    Sup.    Ct.    Rep.    407,   upon   the  E.  675    (automatic  coupler). 

ground  that  the  servant  was  not  negli-  In  North   Carolina  the  law  provides 

gent)  ;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  that  a  person  injured  while  in  the  em- 

V.  Baker  (1889)   33  C.  C.  A.  468,  63  U.  ploy   of  a   railroad,   by   the   negligence, 

S.  App.  553,  91  Fed.  224   (grap  irons)  ;  carelessness,    or    incompetency    of    any 

Gilbert  v.  Burlington,  G.  R.  &  N.  R.  Go.  other  servant,  employee,  or  agent  of  the 

(1904)  63  C.  C.  A'.  27,  128  Fed.  529  company,  or  by  any  defect  in  the  ma- 
( automatic  couplers)  ;  Denver  d  R.  G.  chinery,  ways,  or  appliances  of  the  com- 
R.  Co.  V.  Arrighi  (1904)  63  C.  C.  A.  pany,  shall  be  entitled  to  maintain  an 
649.  129  Fed.  347  (writ  of  certiorari  action  against  the  company,  and  that 
denied  in  [1904]  194  U.  S.  636,  48  L.  any  contract  or  agreement  waiving  such 
ed  1161  24  Sup.  Ct.  Rep.  859),  second  right  shall  be  void.  In  Goley  v.  North 
appeal  (1905)  72  C.  C.  A.  400,  141  Carolina  R.  Co.  (1901)  129  N.  C.  407, 
Fed.  67;  Norfolk  &  W.  R.  Go.  v.  Hazel-  57  L.RA.  834,  40  S.  E.  195,  the  court 
rigg  (1909)  95  C.  C.  A.  637,  170  Fed.  held  that  this  act  deprived  all  the  rail- 
SSI;  Cleveland,  G.  C.  &  St.  L.  R.  Co.  road  companies  operating  in  the  state 
V  Curtis  (1907)  134  111.  App.  565,  af-  of  the  defense  of  assumption  of  risk; 
firmed  in   (1909)   240  111.  218.  88  N.  E.  but  that  the  intent  of  the  statute  re- 
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1649.  [652]  Limits  of  the  doctrine  that  contributory  negligence  U 
a  bar  to  an  action. — Contributory  negligence  is  in  many  cases  held 
to  be  no  defense  to  an  action  for  a  breach  of  a  statute  which  amounts 
to  a  wilful,  wanton,  or  intentional  wrong.*    But  in  order  to  bring  a 

lated  simply  to  the  contractual  rela-  Coal  Co.  y.  Deruman  (1900)  185  111.413, 
tion  existing,  expressly  or  by  implica-  76  Am.  St.  Rep.  45,  57  N.  E.  192,  af- 
tion,  between  the  parties,  and  that  it  did  firming  (1899)  84  III.  App.  190;  West- 
not  intend  to  preclude  the  plea  of  con-  ern  Anthracite  Coal  <t  Coke  Co.  v.  Bea- 
tributory  negligence.  To  the  same  gen-  ver  (1901)  192  111.  333,  61  N.  E.  335, 
eral  effect  were  the  decisions  in  Thomas  affirming  ( 1901 )  95  111.  App.  95 ;  Paio- 
V.  Raleigh  &  A.  Air-Line  R.  Co.  (1901)  nee  Goal  Co.  v.  Royce  (1900)  184  111. 
129  X.  (J.  392,  40  S.  E.  201;  Cogdell  v.  402,  56  N.  E.  621,  reversing  (1898)  79 
Southern  R.  Co.  (1901)  129  N.  C.  398,  111.  App.  469;  Illinois  Fuel  Co.  v.  Par- 
40  S.  E.  202;  Walker  v.  Carolina  C.  R.  sons  (1890)  38  111.  App.  182;  0-irard 
Co.  (1904)  135  N.  C.  738,  47  S.  E.  675;  Coal  Co.  v.  Wiggvm  (1893)  52  111.  App. 
Biles  V.  Seaboard  Air  Line  R.  Co.  69;  Carterville  Coal  Co.  v.  Ahhott 
(1905)    139  N.  C.  528,  52  S.  E.  129.  (1899)     181    111.    496,    55    N.    E.    131; 

To  the  same  effect :  Lowe  v.  Southern  Western  Anthracite  Coal  &  Coke  Co.  v. 
R.  Co.  (1910)  85  S.  C.  363,  67  S.  E.  Beaver  (1901)  192  111.  333,  61  N.  E. 
460   (case  arose  in  North  Carolina).  335,  affirming    (1900)    95  111.  App.  95; 

The  defense  of  contributory  negli-  Spring  Valley  Coal  Co.  v.  Rowatt 
gence  is  not  barred  by  a  statutory  pro-  (1902)  196  111.  156,  63  N.  E.  649; 
vision  that  continuance  of  a  servant  in  O'Fallon  Coal  &  Min.  Co.  v.  Laquet 
lis  employment  with  knowledge  that  (1902)  198  111.  125,  64  N.  E.  767;  Riv- 
the  employer  has  failed  to  guard  his  erton  Coal  Co.  v.  Shepherd  (1904)  207 
machinery,  as  required  by  law,  shall  111.  395,  69  N.  E.  921,  affirming  (1902) 
not  operate  as  a  defense  to  an  action  for  100  111.  App.  546;  KeUymlle  Coal  Co. 
injiaries  due  to  such  omission  Klote  v.  Strine  (1905)  217  111.  516,  75  N.  E. 
V.  Power  d  Min.  Machinery  Co.  (1908)  375;  .Joseph  Taylor  Coal  Co.  v.  Dawes 
136  Wis.  107,  17  L.R.A.(N.S.)  904,  116  (1905)  122  111.  App.  389,  judgment  af- 
N.  W.  770.  To  the  same  effect,  Lind  firmed  in  (1906)  220  111.  145,  77  N.  E. 
V.  Uniform  Stave  &  Package  Co.  ( 1909 )  131;  Henrietta  Coal  Co.  v.  Martin 
140  Wis  183,  120  N.  W.  839  (unguard-  (1906)  221  111.  460,  77  N.  E.  902,  af- 
ed  vat  of  boiling  water)  ;  West  v.  Bay-  firming  (1905)  122  111.  App.  354;  Da- 
feld  Mill  Co.  (1910)  144  Wis.  106,  —  vis  v.  Illinois  Collieries  Co.  (1908)  232 
L.R.A.(N.S.)  — ,  128  N.  W.  992;  Wil-  111.  284,  83  N.  E.  836;  Mertens  v. 
lette  V.  Rhinelander  Paper  Co.  (1911)  Southern  Coal  &  Min.  Co.  (1908)  235 
145  Wis.  537,  130  N.  W.  853.  111.  540,  85  N.  E.  743;  Peehles  v.  O'Gara 

I  Louisville  £  N.  R.  Co.  v.  York  Coal  Co.  (1909)  239  111.  370,  88  N.  E. 
(1900)  128  Ala.  305,  30  So  676;  Ala-  166,  affirming  (1908)  143  111.  App. 
iama  G.  8.  R.  Co.  v.  Williams  (1904)  370;  Waschow  v.  Kelly  Coal  Co.  (1910) 
140  Ala.  230,  37  So.  255.  245  111.  516,  92  N.  E.  303;  Hougland  v. 

In  Illinois  the  position  has  been  taken  Avery  Coal  &  Min.  Co.  (1910)  246  111. 
that  the  effect  of  the  provision  in  the  609,  93  N.  E.  40,  affirming  (1910)  152 
mining  act  by  which  owners  and  oper-  111.  App.  573;  Hougland  v.  Avery  Coal 
ators  are  declared  to  be  liable  for  a  d  Min.  Co.  (1910)  246  111.  609,  93  N. 
"wilful  violation"  of  the  duties  which  it  E.  40 ;  Sunnyside  Coal  Co.  v.  Center 
imposes  on  them  is  that  an  iniured  (1902)  100  111.  App.  546;  Donk  Bros. 
servant  may  recover,  even  though  he  Coal  d  Coke  Co.  v.  Strof  (1902)  100 
mav  have  been  guilty  of  contributory  111.  App.  576,  affirmed  in  (1903)  200 
negligence.  Barlett  Coal  &  Min.  Co.  111.  483,  66  N.  E.  29;  Riverton  Coal  Co. 
V.  Roaoh  (1873)  68  111.  174;  Litchfield  v.  Shepherd  (1903)  111  111.  App.  294, 
Coal  Co.  V.  Taylor  (1876)  81  111.  590;  affirmed  in  (1904)  207  111.  395,  69  N 
Catlett  V.  Toung  (1892)  143  111.  74,  32  E.  921;  Athens  Min.  Co.  v.  Carnduff 
N.  E.  447  (a  ruling  under  the  act  of  (1905)  123  111.  App.  178,  affirmed  in 
1872)  ;  Ca/rterville  Coal  Co.  v.  Abbott  (1906)  221  111.  354,  77  N.  E.  571-  Mwr- 
(1899)  181  111.  495,  55  N.  E.  131,  af-  quette  TUrd  Vein  Coal  Co.  v  Allison 
firming   (1899)    81  111.  App.  279;   Odin     (1907)    132   111.  App.  221;    Maplewood 
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Coal  Co.  V.  Graham  (1907)  134  111. 
App.  277;  Illmois  Collieries  Co.  v.  Ha- 
veron  (1907)  137  111.  App.  22;  Moore 
V.  Centralia  Coal  Co.  (1908)  140  111. 
App.  291;  Hollingshead  v.  Waiash  Coal 
■Co.  (1908)  142  111.  App.  641;  Hamilton 
V.  Spring  Valley  Coal  Co.  (1909)  149 
111.  App.  10;  Kedes  v.  Christian  County 
'Coal  Co.  (1909)  149  111.  App.  434; 
McCray  v.  Motiyeaqua  Coal  Min.  &  Mfg. 
-Co.  (1909)  149  111.  App.  565;  Elam  v. 
Majestic  Coal  £  Coke  Co.  (1910)  155 
111.  App.  375;  Frenci  v.  Tazewell  Coal 
■Co.  (1910)  157  111.  App.  477;  Wilker- 
son  V.  Willis  Coal  &  Min.  Co.  (1910) 
158  111.  App.  620 ;  Pate  v.  Gus  Blair  Big 
Muddy  Coal  Co.  (1910)  158  111.  App. 
■578 ;  CMoago-Coulterinlle  Goal  Co.  v. 
Fidelity  &  C.  Co.  (1904)  130  Fed.  957 
(following  Illinois   decisions). 

A  Federal  court  is  bound  by  a  con- 
struction given  by  the  courts  of  the 
■state  in  which  it  is  sitting,  to  a  stat- 
ute imposing  liability  upon  mine  own- 
ers for  death  of  employees,  to  the  ef- 
fect that  it  takes  away  the  defense  of 
■contributory  negligence.  Fulton  v.  Wil- 
mington Star  Min.  Co.  (1904)  68 
L.R.A.  168,  66  C.  C.  A.  247,  133  Fed. 
193    (Illinois  statute). 

The  Illinois  rule  was  followed  in 
Bolen-Darnall  Goal  Go.  v.  Williams 
(1907)  7  Ind.  Terr.  648,  104  S.  W. 
'867  (mine  owner  violated  act  of  Con- 
gress, July  1,  1902,  chap.  1356,  32  Stat, 
at  L.  631,  requiring  mines  to  be  ven- 
tilated, etc.). 

But  this  view  has  been  rejected  by 
the  courts  of  other  states  in  which  the 
mining  acts  contain  substantially  sim- 
ilar provisions.  See  Spiva  v.  Osage 
Coal  &  Min.  Go.  (1885)  88  Mo.  68; 
Victor  Coal  Go.  v.  Muir  (1894)  20 
Colo.  320,  26  L.R.A.  435,  46  Am.  St. 
Rep.  299,  38  Pac.  378;  Krause  v.  Mor- 
gan (1895)  52  Ohio  St.  662,  44  N.  E. 
1140;  Bodell  v.  Brazil  Block-Goal  Go. 
<1900)   25  Ind.  App.  654,  58  N.  E.  856. 

In  Chicago,  W.  d  V.  Coal  Go.  v.  Pet- 
erson (1891)  39  111.  App.  114,  the  court 
seems  to  assume  that  contributory  neg- 
ligence is  a  valid  defense;  if  so,  the 
decision  is  contrary  to  the  other  Illi- 
nois cases. 

In  Paietta  v.  Illinois  Zinc  Co.  (1910) 
153  111.  App.  506,  it  was  held  that  in 
■order  that  a  wilful  violation  of  the  min- 
ing act  should  give  a  cause  of  action 
-to  the  person  injured,  the  violation  of 
the  statute  must  have  been  the  cause  of 
the  injury. 


In  one  Illinois  decision  it  is  conceded 
that  wilful  negligence  on  the  part  of  the  , 
injured  person  himself  is  a  bar  to  an 
action.     Litchfield   Coal   Co.   v.    Taylor 
(1876)    81  111.  590. 

In  Victor  Goal  Co.  v.  Muir  (1894)  20 
Colo.  320,  26  L.R.A.  435,  46  Am.  St. 
Rep.  299,  38  Pac.  378,  the  decision  was 
that  wilful  negligence  on  the  part  of 
the  plaintiff  in  disregarding  his  own 
statutory  duties  debarred  him  from 
recovery,  and  the  court  does  not  make  it 
altogether  plain  whether  any  lesser 
degree  of  negligence  would  have  defeat- 
ed the  action. 

In  actions  under  the  Kentucky  stat- 
ute of  1854  (now  repealed — see  §  1641, 
ante),  which  provided  that  punitive 
damages  might  be  recovered  where  the 
life  of  one  person  had  been  lost  owing 
to  the  "wilful  neglect"  of  another,  a 
servant  who  was  merely  lacking  in  ordi- 
nary care  was  held  not  to  be  precluded 
from  recovery.  Louisville,  C.  £  L.  R. 
Go.  V.  Malwny  (1870)  7  Bush,  235 
(citing  LovAsville  &  N.  R.  Co.  v.  Yan- 
dell  [1856]  17  B.  Mon.  586;  Louisville 
<&  N.  R.  Co.  V.  Sickings  [1868]  5  Bush, 
1,  96  Am.  Dec.  320;  Louisville  d  N.  R. 
Co.  V.  Collins  [1865]  2  Duv.  114,  87 
Am.  Dec.  486;  Louisville  d  N.  R.  Go. 
V.  Rohinson  [1868]  4  Bush,  507;  Louis- 
ville d  N.  R.  Co.  V.  Filbem  [1869]  6 
Bush,  574,  99  Am.  Dec.  690)  ;  Derby  v. 
Kentucky  C.  R.  Go.  (1887)  9  Ky.  L. 
Rep.  153,  4  S.  W.  303;  Needham  v. 
Louisville  d  N.  R.  Go.  (1887)  85  Ky. 
423,  3  S.  W.  797,  11  S.  W.  306;  Owen 
V.  Louisville  d  N.  R.  Co.  (1888)  87  Ky. 
626,  9  S.  W.  698;  Newport  News  d  M. 
Valley  Go.  v.  Dentzel  (1890)  91  Kv.  42, 
14  S.  W.  958;  Louisville  d  N.  R.  Co.  v. 
Hurst  (1892)  14  Ky.  L.  Rep.  632,  20  S. 
W.  817. 

The  fact  that  he  was  himself  guilty 
of  wilful  negligence  was  deemed  to  be  a 
good  defense.  But  an  employee  of  a 
railroad  company,  in  the  discharge  of 
whose  duty  of  taking  the  numbers  of 
cars  upon  a  side  track  it  is  customary, 
convenient,  and  necessary  to  stand  upon 
the  main  track,  is  not  guilty  of  wilful 
negligence  in  so  standing  while  taking 
such  numbers,  after  the  passage  of  an 
engine  which  has  been  detached  from  a 
train  for  the  purpose  of  hauling  such 
cars,  without  looking  out  for  the  cars 
forming  such  train.  Louisville  d  N.  R. 
Go.  v.  Pott  (1891)  92  Ky.  30,  17  S.  W. 
185. 
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case  within  the  scope  of  this  principle  something  more  than  the  mere 
breach  of  a  duty  imposed  by  a  statute  or  municipal  ordinance  must 
be  shown.* 

The  position  has  been  taken  that,  where  the  abnormal  conditions 
are  the  result  of  a  breach  of  a  statutory  duty,  a  servant  is  entitled  to 
presume  that  the  company  will  proceed  to  perform  its  duty  without 
any  unnecessary  delay,  and  is,  therefore,  not  necessarily  negligent  in 
continuing  to  work.* 

Some  of  the  more  recent  cases  have  held  that  one  who  employs 
a  minor  contrary  to  the  provisions  of  a  statute  cannot  invoke  the 
defense  of  contributory  negligence,  and  this  would  seem  to  be  the 
better  view  to  take  of  statutes  of  this  character;  but  the  courts  are 
not  agreed  upon  the  point,  as  will  be  seen  from  the  cases  cited  be- 
low.*    A  qualification  of  this  doctrine  has  been  laid  down  in  one 


^Browne  v.  Siegel,  C.  d  Go.  (1901) 
191  111.  226,  60  N.  E.  815,  affirming 
(1900)  90  111.  App.  49,  where  contribu- 
tory negligence  was  held  to  be  a  good 
defense  to  an  action  for  injuries  caused 
by  noncompliance  with  an  ordinance. 

The  statement  in  the  text  is  also  sup- 
ported by  the  language  used  in  Girard 
Goal  Go.  V.  Wiggins  ( 1893 )  52  111.  App. 
69. 

3  Quackeniush  v.  Wisconsin  &  M.  R. 
Co.    (1885)    62  Wis.  411,  22  N.  W.  519. 

In  Elmore  v.  Seaboard  Air  Line  R. 
Go.  (1902)  130  N.  C.  506,  41  S.  E.  786, 
the  court  said:  "It  is  the  duty  of  the 
defendant  to  use  automatic  couplers; 
and  if,  on  failure  so  to  do,  injury  oc- 
curs to  an  employee  which  would  not 
have  happened  if  there  had  been  a  coup- 
ler, this  is  a  continuing  negligence  on 
the  part  of  the  employer,  which  cuts  off 
the  defense  of  contributory  negligence, 
such  failure  being  the  causa  causans." 

4  See  notes  to  Lenahan  v.  Pittston 
Coal  Min.  Go.  12  L.R.A.(N.S.)  461,  and 
Strafford  v.  Repuhlic  Iron  £  Steel  Go, 
20   L.R.A.(N.S.)    876. 

In  the  following  cases  contributory 
negligence  was  held  to  be  no  defense 
where  the  master  employed  a  child  un- 
der the  age  prescribed  by  statute :  Morris 
V.  Stanfleld  (1898)  81  111.  App.  264;  ^ef- 
ferson  Theatre  Program  Go.  v.  Grejczyk 

(1906)  125  111.  App.  1;  Frorer  v.  Baker 

(1907)  137  111.  App.  588;  Swift  &  Go. 
V.  Miller  (1908)  139  111.  App.  192; 
Fortier  v.  The  Fair  (1910)  153  111. 
App.  200 ;  Nairn  v.  National  Biscuit  Co. 

(1906)    120   Mo.   App.    144,    96    S.   W. 


679 ;  Sullivan  v.  Hanover  Cordage  Go. 
(1908)  222  Pa.  40,  70  Atl.  909;  Stehle 
V.  Jaeger  Automatic  Mach.  Go.  (1909) 
225  Pa.  348,  133  Am.  St.  Rep.  884,  74 
Atl.  215;  Missouri,  K.  &  T.  R.  Co.  v. 
Turner  (1911)  —  Tex.  Civ.  App.—,  138 
S.  VV.  1126;  Gluoina  v.  F.  H.  Goss 
Brick  Go.  (1911)  63  Wash.  401,  — 
L.R.A.(N.S.)    — ,   115   Pac.   843. 

"The  employer  of  a  child  in  violation 
of  a  specific  statute  cannot  screen  it- 
self from  liability  for  an  injury  sus- 
tained by  the  child  in  its  service,  be- 
cause the  injury  was  occasioned  through 
such  negligence,  imprudence,  or  child- 
ish traits  as  gave  rise  to  the  statute." 
Inland  Steel  Co.  v.  Yedinak  (1909) 
172  Ind.  423,  87  N.  E.  229. 

"If  plaintiff  was  injured  while  absent 
from  the  post  of  duty,  or  while  vio- 
lating his  orders,  or  if  it  was  careless- 
ness or  negligence  for  him  to  run  be- 
tween the  sides  of  the  moving  cars  and 
the  mine  wall,  still,  in  our  judgment, 
those  facts  would  not  prevent  a  re- 
covery under  the  second  count.  The 
statute  absolutely  forbids  the  employ- 
ment of  a  child  of  that  age  in  a  mine. 
One  reason,  no  doubt,  is  that  immature 
children  are  liable  not  to  understand 
the  significance  and  importance  of  the 
regulations  prescribed  for  the  mine  and 
the  employees  therein;  they  may 
thoughtlessly  disobey  orders,  or  expose 
themselves  to  peril,  or  do  acts  Avhich 
would  be  careless  in  an  adult.  The 
company  which  violates  this  statute 
ought  not  to  be  allowed  to  screen  itself 
from  liability  because  the  child  has  been 
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case.'  In  IsTew  York  and  some  other  states  the  court  has  adopted  the 
view  that  in  every  case  the  contributory  negligence  of  a  minor  em- 
ployed under  the  statutory  age  is  for  the  jury.^     Other  cases  apply 


injured  by  reason  of  those  childish 
traits  which  give  rise  to  the  statute." 
Marquette  Third  Vein  Coal  Co.  v.  Dielie 

(1903)  110   111.   App.   684,   affirmed   in 

(1904)  208  111.  116,  70  N.  E.  17. 

The  contributory  negligence  of  a 
child  employed  in  violation  of  the  terms 
of  a  statute  is  no  defense  to  an  action 
against  the  master  for  personal  inju- 
ries received  by  him  In  consequence  of 
such  employment,  although  he  had  tem- 
porarily abandoned  the  vrork  he  was 
employed  to  do,  and  was  attempting  to 
perform  work  which  he  had  been  for- 
bidden to  do.  Strafford  v.  Republic 
Iron  &  Steel  Go.  (1909)  238  111.  371, 
20  L.E.A.(N.8.)  876,  128  Am.  St.  Rep. 
329,  87  N.  E.  358.  The  court  further 
held  that  a  master  is  not  relieved  from 
liability  for  injury  to  a,  child  employed 
in  violation  of  the  terms  of  a  statute 
because  the  statute  does  not,  in  express 
terms,  provide  for  such  liability. 

"A  boy  employed  in  violation  of  a 
statute  is  not  chargeable  with  contrib- 
utory negligence."  Lenahan  v.  Pittston 
Coal  Min.  Co.  (1907)  218  Pa.  311,  12 
L.R.A.(N.S.)  461,  120  Am.  St.  Rep. 
S85,  67  Atl.  642. 

In  Inland  Steel  Co.  v.  Yedinak 
(1909)  172  Ind.  423,  87  N.  E.  229,  the 
■court  said:  "A  causal  connection  be- 
tween the  unlawful  employment  and  the 
injury  of  which  complaint  is  made  must 
be  shown.  If  the  child  should  die  of 
some  organic  disease,  or  be  injured  by  a 
stroke  of  lightning,  or  some  other  in- 
tervening act  beyond  the  master's  con- 
trol, and  not  reasonably  to  be  foreseen 
and  anticipated,  the  master  could  not 
be  held  liable." 

S  In  American  Car  &  Foundry  Co.  v. 
Armentraut  (1905)  214  111.  509,  73  N. 
E.  766,  affirming  (1904)  116  111.  App. 
121,  the  court  said:  "So  long  as  the 
■child  continued  in  the  performance  of 
the  work  he  had  been  directed  to  do, 
appellant  would  be  liable  for  any  in- 
jury resulting  to  him,  even  though  the 
negligence  of  the  child  may  have  contrib- 
uted to  the  accident.  If  the  child  left 
the  task  which  he  had  been  directed  to 
perform,  and,  while  not  engaged  in  doing 
work  which  he  had  been  directed  to  do 
by  his  master,  was  injured  through  an 


accident  to  which  his  own  negligence  con- 
tributed while  he  was  still  in  or  upon 
the  premises  of  the  master,  a  different 
question   would  present   itself." 

e  Marino  v.  Lehmaier  (1903)  173  N. 
Y.  530,  61  L.R.A.  811,  66  N.  E.  572, 
affirming  (1901)  65  App.  Div.  609,  72  N. 
Y.  Supp.  1118.  To  the  same  effect, 
Sitts  V.  Waiontha  Knitting  Co.  (1904) 
94  App.  Div.  38,  87  N.  Y.  Supp.  911; 
Loiory  v.  Anderson  Co.  (1904)  96  App. 
Div.  465,  89  N.  Y.  Supp.  107;  liahn  v. 
Standard  Optical  Co.  (1906)  110  App. 
Div.  501,  96  N.  Y.  Supp.  1080;  Dragotto 
V.  Plunkett  (1906)  113  App.  Div.  648, 
99  N.  Y.  Supp.  361;  Lee  v.  Sterling  Silk 
Mfg.  Co.  (1906)  115  App.  Div.  589,  101 
N.  Y.  Supp.  78;  second  appeal  (1909) 
134  App.  Div.  123,  118  N.  Y.  Supp.  852; 
Kircher  v.  Iron  Clad  Mfg.  Co.  (1909) 
134  App.  Div.  144,  118  N.  Y.  Supp.  823, 
judgment  affirmed  in  (1911)  200  N.  Y. 
587,  94  N.  E.  1095;  Regling  v.  Lehmaier 
(1906)  50  Misc.  331,  98  N.  Y.  Supp. 
642;  White  v.  Wittemann  Lithographic 
Co.   (1892)  131  N.  Y.  631,  30  N.  E.  236. 

The  doctrine  of  the  Marino  case  is 
approved  and  followed  in  Bromberg  v. 
Evans  Laundry  Co.  (1907)  134  Iowa,  38, 
111  N.  W.  417 ;  Sterling  v.  Union  Gar- 
bide  Co.  (1905)  142  Mich.  284,  105  N. 
W.  755. 

The  jury  are  the  only  judges  as  to 
the  capacity  of  a  boy  under  fourteen, 
employed  in  violation  of  a  statute,  and 
whether  he  was  guilty  of  such  contribu- 
tory negligence  as  would  defeat  his  ac- 
tion. Blankenship  v.  Ethel  Coal  Co. 
(1911)    69  W.  Va.  74,  70  S.  E.  863. 

A  middle  course  was  taken  in  Norman 
V.  Virginia-Pocahontas  Coal  Co.  (1910) 
68  W.  Va.  405,  31  L.R.A.(N.S.)  504,  69 
S.  E.  857,  the  court  holding  that  contrib- 
utory negligence  on  the  part  of  a  boy 
injured  in  the  unlawful  employment  may 
avail  the  employer  as  a  defense,  unless 
it  be  the  same  that  must  reasonably  be 
anticipated  as  a  probable  consequence 
of  the  nonobservance  of  the  law.  There 
were  vigorous  dissenting  opinions  by 
two  of  the  judges,  who  asserted  the  be- 
lief that  to  admit  any  contributory  neg- 
ligence as  a  defense  would  be  to  defeat 
the  purpose  of  the  statute. 

In  the  following  cases  it  was  held  that 
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the  ordinary  rules  of  law  as  to  contributory  negligence,  thus  prac- 
tically nullifying  the  beneficial  purposes  of  the  statute^ 

Under  the  employers'  liability  act  (act  of  April  22,  1908,  chap. 
149,  35  Stat,  at  L.  65,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  1172;  see 
chapter  lxxvi.,  post),  the  defense  of  contributory  negligence  "is 
abrogated  in  all  instances  where  the  employer's  violation  of  a  statute 
enacted  for  the  safety  of  his  employees  contributes  to  the  injury."* 


the  contributory  negligence  of  the  minor 
was  for  the  jury,  but  whether  the  court 
intended  to  hold  that  it  is  always  a 
question  of  fact  does  not  clearly  appear : 
Wool  V.  Nauman  Go.  (1905)  128  Iowa, 
261,  103  N.  W.  785 ;  Smith  v.  'National 
Coal  &  I.  Co.  (1909)  135  Ky.  671,  117 
S.  W.  280;  Berdos  v.  Tremont  d  S.  Mills 
(1911)  209  Mass.  489,  95  N.  E.  876, 
Ann.  Cas.  1912  B,  797;  Nairn  v.  Na- 
tional Biscuit  Co.  (1906)  120  Mo.  App. 
144,  96  S.  W.  679;  Peters  v.  Gille 
(1908)  133  Mo.  App.  412,  113  S.  W.  706; 
Rolin  V.  R.  J.  Reynolds  Tobacco  Co. 
(1906)  141  N.  C.  300,  7  L.R.A.(N.S.) 
335,  53  S.  E.  891,  8  Ann.  Cas.  638; 
Leathers  v.  Blackwell  Durham  Toia^co 
Co.  (1907)  144  N.  C.  330,  9  L.R.A. 
(N.S.)  349,  57  S.  E.  11;  Queen  v.  Day- 
ton Coal  &  I.  Co.  (1895)  95  Tenn.  458, 
30  L.R.A.  82,  49  Am.  St.  Rep.  935,  32 
S.  W.  460  (employment  of  boy  under 
twelve  in  a  coal  mine ) . 

In  Perry  v.  Tozer  (1903)  90  Minn. 
431,  101  Am.  St.  Rep.  416,  97  N.  W.  137, 
it  was  held  that  the  evidence  showed 
that  the  plaintiff  had  exercised  due  care, 
thus  entitling  him  to  recover  under  in- 
structions that  the  prima  facie  case 
made  out  by  showing  the  illegal  em- 
ployment might  be  rebutted  by  other 
evidence  that  the  plaintiff  contributed 
to  the  injury  by  his  own  negligence. 
Whether  such  instructions  were  correct 
is   not  determined. 

7  Whilst  the  violation  by  the  master 
of  the  provisions  of  a  statute  regulating 
the  employment  of  his  servant  is  negli- 
gence per  se,  and  actionable,  if  injuries 
are  sustained  by  the  servants  in  conse- 
quence thereof,  such  provisions  are  not 
to  be  so  construed  as  to  abrogate  the 
ordinary  rules  relating  to  contributory 
negligence,  which  is  available  as  a  de- 
fense, notwithstanding  the  statute,  un- 
less the  latter  is  so  worded  as  to  leave 
no  doubt  that  such  defense  is  to  be 
excluded.  Darsam  v.  Kohlmann  (1909) 
123  La.  164,  20  L.R.A. (N.S.)  881,  48  So. 
781    (minor   disobeyed   instructions). 


In  Borck  v.  Michigan  Bolt  &  Nut 
Works  (1896)  111  Mich.  129,  69  N.  W. 
254,  it  was  held  that  the  failure  of  an  em- 
ployer to  secure  the  written  consent  of 
the  parents  of  a  minor  twelve  years  of 
age  before  employing  him,  as  required 
by  statute,  was  not  the  proximate  cause 
of  injuries  received  by  him  by  coming 
in  contact  with  unguarded  machinery 
while  scuffling  with  another  boy.  Under 
the  broader  view  taken  by  other  cases 
noted  above,  this  form  of  accident  was 
one  that  might  have  been  anticipated 
when  a  boy  twelve  years  of  age  was  em- 
ployed near  dangerous  machinery;  it 
certainly  was  one  of  the  evils  aimed  at 
by  the  legislation  in  question. 

In  Beghold  v.  Auto  Body  Co.  (1907) 
149  Mich.  14,  14  L.R.A.  (N.S.)  609,  112 
N.  W.  691,  it  was  held  that  the  master 
is  not  liable  for  injuries  to  a  minor  serv- 
ant who,  understanding  the  consequen- 
ces, puts  his  hand  in  the  way  of  revolv- 
ing knives,  supposing  they  have  stopped, 
when  he  knows  that  it  is  hard  to  deter- 
mine by  looking  at  them  whether  they 
are  in  motion,  and  that  he  can  tell  ab- 
solutely by  a  glance  at  the  belt,  al- 
though the  employment  is  in  violation 
of  a  statute  forbidding  the  employment 
of  minors  in  dangerous  business. 

In  Monzi  v.  Friedline  (1898)  33  App. 
Div.  217,  53  N.  Y.  Supp.  482,  it  was 
held  that  a  minor,  by  attempting  to  do 
the  prohibited  act,  waived  the  protection 
of  the  statute,  and  the  complaint  was 
dismissed.  This  decision  is  in  effect 
overruled   by   the   Marino   Case,   supra. 

And  see  Belles  v.  Jackson  (1892)  4  Pa. 
Dist.  R.  194;  Evans  v.  American  Iron  & 
Tube  Co.  (1890)  42  Fed.  519  (charge 
to  jury). 

8  The  general  effect  of  this  act  was 
discussed  in  Mondou  v.  New  York,  N.  H. 
&  H.  R.  Co.  (1912)  223  U.  S.  1,  56  L. 
ed.  327,  32  Sup.  a.  Rep.  169,  which 
reversed  a  decision  of  the  Connecticut 
supreme  court  (82  Conn.  373,  73  Atl. 
762).  This  decision  also  in  effect  re- 
versed Hoxie  V.  New  York,  N.  E.  it  H. 
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The  statutes  of  Georgia  and  Texas  are  modeled  after  the  Federal 
act.     See  chapter  lxxvi  ,  post. 

Tender  the  Kansas  factory  act  (chap.  356,  Laws  of  1903,  Gen.  Stat. 
1909,  §  4680)  providing  that  "if  any  person  employed  or  laboring 
in  any  manufacturing  establishment  shall  be  killed  or  injured  in 
any  case  wherein  the  absence  of  any  of  the  safeguards  or  precautions 
required  by  the  act  shall  directly  contribute  to  such  death  or  injury, 
the  personal  representatives  of  the  person  so  killed,  or  the  person 
himself,  in  case  of  injury  only,  may  maintain  an  action  against  the 
person  owning  or  operating  such  manufacturing  establishment  for 
the  recovery  of  all  proper  damages,"  it  has  been  held  that  contribu- 
tory negligence  is  not  a  defense  to  an  action  founded  on  the  statute.® 

Miss.  Code  1906,  §  4046,  provides  that  mere  contributory  negli- 
gence which  does  not  amount  to  a  reckless,  deliberate,  and  voluntary 
exposure  to  danger,  is  not  a  defense,  where  the  action  is  based  upon  a 
violation  of  a  statute.^" 

Under  Mo.  Rev.  Stat.  1909,  §  3164,  it  is  provided  that  proof  of 
contributory  negligence  or  carelessness  on  the  part  of  any  employee 
or  other  person  who  is  injured,  maimed,  or  killed  by  reason  of  the 
failure  of  a  railroad  company  to  use  and  maintain  the  best  known 
appliances  or  inventions  to  fill  or  block  all  switches,  frogs,  and 
guard  rails  on  their  roads,  as  required  by  §  3163,  shall  not  relieve 
such  railroad  company  from  liability. 

The  provision  in  Missouri  Rev.  Stat.  1899,  §  1125  (blocking  of 
switches),  which  declared  contributory  negligence  not  to  be  a  de- 
fense to  an  action  for  injuries  caused  by  a  violation  of  the  law,  was 
originally  embodied  in  a  statute  which  was  pronounced  invalid  on 
the  ground  that  the  act  was  passed  at  a  special  session,  and  that  this 
subject  was  not  specially  designated  in  the  proclamation  of  the  gov- 

R.  Co    (1909)  82  Conn.  352,  73  AtL  754,  ruled  by  implication,   since  it  was  de- 

17  Ann.  Cas.  324.  cided  upon  the  authority  of  Madison  v. 

See  also  Johnson  v.   Great  Northern  Clippinger. 

R.  Co.   (1910)   102  C.  C.  A.  89,  178  Fed.  In  Caspar  v.  Lewin,  supra,  the  court 

643.  says:  "No  exception  to  liability  is  made 

9  Caspar  V.  Lewin  (1910)  82  Kan.  604,  when  the  workman's  negligence  contrib- 

109   Pae.    657;    Bailey   v.   Prime   West-  utes  to  the  injury.    The  legislature  hav- 

ern  Spelter  Co.  (1910)  83  Kan.  230,  109  ing  chosen  not  to  impose  such  a  condi- 

Pac.   791.     In  the   former  of  these   de-  tion    upon    recovery,    the    judiciary    is 

cisions    the    court    expressly    overruled  powerless  to  do  so." 

Madison  v.  Clippinger   (1906)    74  Kan.  It    should   be   noted   that    an    appeal 

700,  88  Pac.  260,  and  Henschell  v.  Vn-  from    Caspar  v.   Lewin   to   the   United 

ion  P.  R.  Co.    (1908)    78  Kan.  411,  96  States    Supreme    Court    was    dismissed 

Pae.  857,  which  took  a  contrary  view  on  the  stipulation  of  counsel, 

of   the   statute;    and   Lewis   v.   Barton  lo Driver  v.  Southern  R.  Co.    (1908) 

Salt  Co.   (1910)    82  Kan.  163,  107  Pac.  93  Miss.  190,  46  So.  824. 
783,   must  also  be  considered  as   over- 
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ernor  calling  the  session.*^  Being  afterwards  introduced  into  the  Re- 
vised Statutes  Avithout  re-enactment,  the  supreme  court  held  that  it 
was  void,  as  there  was  no  authority  for  incorporating  it  in  the  Revised 
Statutes.^* 

Under  98  Ohio  Laws,  p.  75,  the  defense  of  contributory  negligence 
is  not  available  if  the  defendant  railroad  has  violated  any  provision 
of  the  act.^' 

In  Tennessee  it  has  been  held  that  a  statute  requiring  railroad 
companies  to  have  some  person  keeping  a  lookout  continually  on  lo- 
comotives, and  providing  that  a  company  which  fails  to  have  this 
precaution  observed  "shall  be  responsible  for  all  damages  to  persona 
or  property,  occasioned  by,  or  resulting  from,  any  accident  or  col- 
lision that  may  occur,"  precludes  a  company  from  pleading  contribu- 
tory negligence,  though  it  may  be  considered  in  mitigation  of  dam- 

14 

ages. 

The  employers'  liability  acts  of  New  York  and  New  Jersey  (see 
chapter  lxxiv.,  post)  provide  that  the  question  of  the  employee's 
contributory  negligence  shall  be,  in  all  cases,  a  question  for  the 
jury. 

In  the  statutes  of  North  Dakota,  South  Dakota,  and  Wisconsin, 
which  are  set  out  in  chapter  lxxvi.,  postj  there  are  clauses  providing 
that  the  question  of  negligence  and  contributory  negligence  shall  be 
for  the  jury. 

In  an  action  by  a  government  inspector  for  a  breach  of  the  Eng- 
lish factory  act,  which  provides  that  the  whole  or  any  part  of  the  fine 
inflicted  may  be  applied  for  the  benefit  of  the  injured  person,  it  was 
held  that  the  fact  of  the  injury's  having  been  occasioned  by  the  act 

^'i- Wells  V.  Missouri  P.  R.  Co.   (1892)  is  not  deemed  to  have  assumed  the  risk 

110  Mo.  286,  15  L.R.A.  847,  19  S.  W.  occasioned  by  the  neglect  of  the  com- 

530.  pany,  nor  shall  he  be  held  to  have  con- 

12  Bramioch  v.  St.  Louis,  U.  &  8.  E.  tributed  to  his  death  or  injury  where 
R.  Co.  (1906)  200  Mo.  561,  118  Am.  the  company  has  violated  the  provi- 
St.  Rep.  695,  98  S.  W.  604.  sions  of  said  §  2,  which  violation  con- 

13  Where  an  employee  of  a  railway  tributed  to  the  death  or  injury  of  such 
company,  wliose  duty  is  to  cause  cars  in  employee.  McGarvey  v.  Detroit,  T.  £ 
use  by  said  company  in  moving  state  /.  R.  Co.  (1911)  83  Ohio  St.  273,  94 
traflBc  to  be  coupled,  and  which  cars  are  N.  E.  424. 

not  equipped  with  couplers  coupling  au-  14  Nashville    &    C.    R.    Co.    v.    Smith 

tomatically  by   impact,   as  required  by  (1871)    6   Heisk.   174;    Chattanooffa  R. 

said  §  2,  is  killed  or  injured  in  attempt-  Co.   v.   Walker    (1872)    11   Heisk.   383; 

ing  to  cause  said  ears  to  be  coupled,  the  Nashville  d  C.  R.  Co.  v.  Nowlin  (1878) 

railroad  company  is  liable  in  damages  1  Lea,  523;  Illinois  C.  R.  Co.  v.  Jordan 

for  a  violation  of  said  section,  and,  ac-  (1904)     117    Ky.    512,    78    S.    W.    426 

cording  to  §  7  of  said  act,  the  employee  (construing  Tennessee  statute). 
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of  the  plaintiff  in  taking  up  a  forbidden  position  would  not  pre- 
vent recovery.** 

In  a  number  of  jurisdictions  statutes  have  been  enacted  which  re- 
establish the  doctrine  of  comparative  negligence : 

United  States. — See  §  1766,  post. 

Georgia. — See  §  1774,  post. 

Nebraska. — See  §  1786,  post. 

North  Dakota. — See  §  1790,  post. 

Ohio. — See  §  1791,  post. 

Oregon. — See  §  1759,  post. 

South  DaJcota. — See  §  1793,  posi. 

Texas. — See  §  1796,  post. 

Wisconsin. — See  §  1801,  post. 

1650.  [652a]  Volenti  non  fit  injuria.— In  §§  1293,  1294,  ante,  it 
has  been  shown  that,  in  all  the  decisions,  it  is  assumed  that,  where 
a  servant  is  suing  under  the  English  employers'  liability  act  of 
1880,  or  any  of  the  statutes  modeled  thereon,  the  maxim  is  avail- 
able as  a  defense,  and  that  the  only  essential  point  upon  which  a  con- 
flict of  opinion  exists  is  the  extent  of  the  power  of  a  court  to  declare 
the  servant  to  have  been  volens  in  regard  to  the  risk  in  question. 

As  regards  the  operation  of  the  maxim  in  cases  where  the  master 
has  violated  a  statute  which  prescribes  certain  specific  precautions 
and  safeguards  in  the  construction,  arrangement,  or  use  of  particular 
instrumentalities,  the  authorities,  as  they  stand,  exhibit  a  somewhat 
curious  conflict  of  opinion.  In  one  English  case  it  was  held  that  the 
servant  was  not  necessarily  debarred  from  recovering  by  the  fact 
that  he  knew  of  the  danger  created  by  the  breach  of  a  legislative  ob- 
ligation of  this  description.*      By  none  of  the  judges  who  took  part 

UBlenlcinsop  v.   Ogden   [1898]    1   Q.  Co.   [1909]   2   I.  R.  509,  where  it  was 

B.  783,  67  L.  J.  Q.  B.  N.  S.  537,  78  L.  T.  held  that   the   defense,   Volenti  non  fit 

N.  S.  554,  46  Week.  Rep.  542.     Assum-  injuria,   does   not  apply  to   a   cause   of 

ing  that  the  conduct  of  the  servant  here  action  dependent  on  statutory  liability, 

adverted  to  was  culpable,  this  decision  The  maxim,   Volenti  non  fit  injuria, 

creates   a   somewhat   curious   situation,  does    not    apply    where    the    injury    is 

since  it  seems  to  enable  a  servant,  by  caused  by   the   breach   of  the  master's 

the   indirect  means   of   a   governmental  statutory  duty.     McGlement  v.  Kilgour 

prosecution,  to  obtain  compensation  un-  Mfg.   Co.    (1911)    3   Ont.   Week.   News 

der  circumstances  which  would  preclude  446,  20  Ont.  Week.  Rep.  770  (unguard- 

recovery  if  he  were  to  seek  indemnity  in  ed  set  screw). 

a  civil  action.    See  cases  cited  in  §  1648,  In  Davis  v.  Lamgdon  ( 1911 )   11  New 

note  3,  subd.   (c),  ante.  South  Wales  St.  Rep.  149,  it  was  ap- 

1  Britton  v.  Great  Western  Cotton  Co.  parently    taken    for    granted    that    the 

(1872)    L.   R.    7    Exch.   130,   41   L.   J.  maxim    is    available,    but,    under    the 

Exch.  N.  S.  99,  27  L.  T.  N.  S.  125,  20  facts,  it  was  held  that  the  servant  did 

Week.   Rep.   525.     (See  §   1294,   ante.)  not  fully  appreciate  the  danger. 

See    also    8cott   v.    Brookfield  Linen 
M.  &  S.  Vol.  v.— 319. 


5090  MASTER  AND  SERVANT.  [chap,  lxxii. 

in  that  decision  was  it  intimated  that  the  master  was  altogether  pre- 
cluded from  relying  upon  the  maxim.  In  fact  it  is  clear  that  they 
fully  recognized  his  right  to  avail  himself  of  this  defense,  provided 
the  evidence  was  adequate  to  establish  voluntary  action  on  the  serv- 
ant's part.  But  a  subsequent  statement  of  two  members  of  the  court 
of  appeal,^  to  the  effect  that,  where  a  person  has  a  statutory  right  to 
protection,  the  defendant  does  not  discharge  his  legal  obligations  by 
merely  affecting  the  plaintiff  with  knowledge  of  a  danger,  which, 
but  for  the  former's  breach  of  duty,  would  not  have  existed,  was 
soon  afterwards  construed  by  two  judges  in  the  Queen's  Bench  Di- 
vision as  being  an  affirmation  of  the  doctrine  that  the  maxim  does  not 
apply  at  all,  if  the  injury  resulted  from  the  breach  of  a  specific 
statutory  obligation.  By  one  of  those  judges  this  doctrine  was  con- 
sidered to  be  sustainable  upon  grounds  of  public  policy,  which  is 
concerned  in  the  discouragement  of  agreements  between  two  per- 
sons, the  effect  of  which  is  that  one  of  them  shall  be  at  liberty  to 
break  a  law  enacted  for  the  protection  of  the  other.*  This  exclusion 
of  the  maxim  as  an  element  in  such  cases  is  certainly  not  justified 
either  by  the  statement  relied  upon,  or  by  the  decision  with  refer- 
ence to  which  that  statement  was  made.*  The  suggested  construc- 
tion of  the  expressions  used  by  the  court  of  appeal  is  singularly 
forced,  and  is,  moreover,  quite  inconsistent  with  the  general  tenor  of 
the  opinions   delivered.      The   consequence   of   adopting   that   con- 

2  Thomas  v.  Quartermaine   ( 1887 )   L.  &  N.  937,  31  L.  J.  Exch.  N.  S.  356,  8 

R.  18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  N.  Jur.    N.    S.    992,    10    Week.    Rep.    405, 

S.   340,  57  L.  T.  N.  S.   537,   35  Week,  which,  according  to  Bowen,  L.  J.,  had 

Rep.    555,    51    J.   P.    516    (Bowen   and  been   so  explained   in   subsequent   deei- 

Fry,   LL.   J.)  sions.     These   are  not   cited  by   name; 

Sin  Baddeley  v.  Oranville   (1887)   L.  but  one  of  those  referred  to  is  appar- 

R.   19  Q.  B.  Div.  423,  Wills,  J.,  said:  ently   Indermaur  v.   Dames    (1866)    L. 

"If    the    supposed    agreement    between  R.  1  C.  P.  274,  287,  35  L.  J.  C.  P.  N.  S. 

the  deceased   [servant]   and  the  defend-  184,  12  Jur.  N.  S.  432,  14  L.  T.  N.  S. 

ant    [his    master],    in    consequence    of  484,  14  Week.  Rep.  586.  1  Harr.  &  E. 

which  the  principlo  of  Volenti  non  -fit  243.      It    seems    to    be    fairly    open    to 

injuria  is  sought  to  be  applied,  comes  question,   however,   whether   the   actual 

to   this — that   the   master  employs   the  rationale    of    the    ruling    in    Clarke    v. 

servant   on   the   terms   that   the    latter  Holmes  is  not  simply  that  the  promise 

shall  waive  the  breach  by  the  master  of  of  the  master  to  remedy  the  defective 

an  obligation  imposed  on  him  by  stat-  conditions  prevented  the  inference  that 

ute,  and  shall  connive  at  his  disregard  would  otherwise  have  been  drawn  from 

of  the  statutory  obligation  imposed  on  the  servant's  continuance  of  work.     See 

him  for  the  benefit  of  others  as  well  as  chapter  LV.,  ante.     And  in  any  event  it 

of  himself, — such  an   agreement   would  was  certainly  not  intended  to  propound 

be    in    violation    of    public   policy    and  the  doctrine  that  the  servant's  knowl- 

ought  not  to  be  listened  to."  edge  of  the  master's  breach  of  duty,  and 

4  The  case  cited  by  the  court  of  ap-  the  risks  to  which  that  breach  exposes 

peal   as   an  illustration  of  this  theory  him,   cannot,  under  any  circumstances, 

■was  Clarke  v.  Holmes  (1862)   7  Hurlst.  operate  as  a  bar  to  his  claim. 
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struction  is  that  the  court  must  be  assumed  to  have  taken  the  po- 
sition that,  while  the  master  is  entitled  to  avail  himself  of  the  maxim 
as  a  defense  if  the  suit  is  brought  under  a  general  employers'  liability 
act,  he  is,  so  far  as  the  eifect  of  the  maxim  is  concerned,  absolutely 
liable,  if  the  servant  is  claiming  damages  under  an  act  imposing  some 
specific  duty.  Such  a  distinction  v^ould  be  purely  arbitrary,  so  far 
as  can  be  seen,  and  cannot  reasonably  be  deduced  from  the  language 
used  by  the  lords  justices. 

In  Yiew  of  the  fact  that  the  American  courts  have  not  preserved 
the  distinction  between  the  defense  embodied  in  the  maxim  and  the 
defense  based  on  an  implied  contract,  but  in  many  cases  apparently 
use  the  terms  interchangeably,  the  cases  involving  the  defenses  have 
been  disciissed  together  in  §  1647a,  ante. 

That  the  maxim,  considered  as  an  embodiment  of  the  principle  that 
a  plaintiff  is  debarred  from  recovery  if  his  own  negligence  con- 
tributed to  his  injury  (see  §  1288,  ante),  constitutes  a  valid  defense, 
even  where  the  duty  violated  is  statutory,  has  for  a  long  time  been 
an  established  doctrine  in  England.* 

i  Caswell  V.  Worth  (1856)  5  El.  &  Bl.  chinery  in  motion,  was  held  unable  to 
849,  25  L.  J.  Q.  B'.  N.  S.  121,  2  Jur.  N.  take  advantage  of  a  statute  requiring 
S.  116  (person  lawfully  on  tlie  prem-  such  machinery  to  be  fenced), 
ises  of  another,  who  wrongfully  set  ma- 
Note. —  (See  pages  5064  and  5069).  After  section  1647a  was  written  and  the 
treatise  had  gone  to  press,  the  writer's  attention  was  called  to  several  New 
York  decisions  handed  down  after  the  date  on  which  the  gathering  of  material 
for  the  treatise  had  stopped,  which  seem  to  adopt  the  view  that  the  servant  does 
not  assume  the  risk  of  the  master's  breach  of  a  statutory  duty.  In  Fitzwater  v. 
Warren  (October  22,  1912)  206  N.  Y.  355,  42  L.R.A.(N.S.)  1229,  99  N.  E.  1042, 
the  language  of  Cullen,  Ch.  J.,  speaking  for  the  majority  of  the  court,  appears 
to  admit  of  no  other  conclusion.  The  Nwmimore  Case  (see  §  1647a,  notes  2,  5) 
is  approved,  while  the  Knisley  Case  (see  §  1647a,  note  5)  is  said  to  have  been 
largely  qualified,  if  not  overruled,  by  subsequent  decisions  of  the  court.  No 
reference  is  made  to  the  decision  in  Qomhert  v.  McKay  (see  §  1647a,  note  8), 
which  was  decided  in  the  preceding  year,  and  which  expressly  takes  the  other 
view.  It  is,  however,  impossible  to  determine  the  exact  value  of  the  Fitswater 
Case,  since  the  court  gave  as  an  additional  reason  for  reversing  a  nonsuit  the 
fact  that  the  court  could  not  say,  as  a  matter  of  law,  that  the  servant's  ap- 
preciation of  the  danger  had  been  established.  However,  in  Wynhoop  v.  Ludlow 
Valve  Mfg.  Co.  (1912)  153  App.  Biv.  507,  138  N.  Y.  Supp.  482,  the  court  evi- 
dently took  the  view  that  the  court  of  appeals  had  changed  its  position,  and 
another  division  of  the  same  court,  in  Orady  v.  National  Conduit  &  Oahle  Go. 
(1912)  153  App.  Div.  401,  138  N.  Y.  Supp.  549,  says  that  if  the  Knisley  and 
Gombert  Cases  on  the  one  hand,  and  the  Fitswater  Case  on  the  other,  cannot 
stand  together,  they  feel  constrained  to  follow  the  later  decision  of  the  court. 
In  view  of  these  recent  decisions  it  would  seem  entirely  safe  to  say  that  this 
has  become  an  open  question  in  this  state,  and  these  decisions  support  the  writ- 
er's statement  on  page  5061,  that  the  doctrine  that  a  servant  does  not  assume  the 
risk  of  the  master's  breach  of  a  statutory  duty  appears  to  be  a  growing  one. 
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1654c.  Text  of  statute. 

A.  Connecticut. 

1650a.  Text  of  statute. — Connecticut  Gen.  Stat.  §  4702  (Laws 
1901,  chap.  155),  provides  as  follows: 

It  shall  be  the  duty  of  the  master  to  exercise  reasonable  care  to  provide  for 
his  servant  a  reasonably  safe  place  in  which  to  work,  reasonably  safe  appliances 
and  instrumentalities  for  his  work,  and  fit  and  competent  persons  as  his  co- 
laborers;  to  exercise  reasonable  care  in  the  appointment  or  designation  of  a  vice 
principal,  and  to  appoint  as  such  vice  principal  a  fit  and  competent  person.  The 
default  of  a,  vice  principal  in  the  performance  of  any  duty  imposed  by  law  on 
the  master  shall  be  the  default  of  the  master. 

B.  Minnesota. 

1651.  [652b]  Text  of  statute.—  Gen.  Laws  1895,  chap.  173,  pro- 
vides as  follows: 

Sec.  1.  Every  master  or  employer  in  this  state  shall  use  reasonable  care  to 
provide  the  person  or  persons  in  his  employ  with  reasonably  safe,  suitable,  and 

5092 


§§  1652-1654]       ACTS  DECLARATORY  OF  COMMON  LAW.  5093 

suflScient  tools,  implements,  and  instrumentalities  with  which  to  do  the  master's 
work,  and  also  use  reasonable  care  to  provide  a  reasonably  safe  and  suitable 
place  for  his  servants  to  perform  the  duties  assigned  to  them  by  the  master. 

It  shall  also  be  the  master's  duty  to  use  reasonable  care  to  establish  safe  and 
suitable  rules  and  regulations  or  methods  for  the  performance  of  the  work 
required  of  his  servants,  and  to  direct  and  supervise  the  performance  of  the 
work  in  a  reasonably  safe  and  prudent  manner. 

Sec.  2.  Whenever  a  master  or  employer  delegates  to  anyone  the  performance 
of  his  duties,  which  he,  as  master  or  employer,  owes  to  his  servants,  or  any  part 
or  portion  of  such  duties,  the  person  so  delegated,  while  so  acting  for  his  master 
or  employer,  shall  be  considered  the  vice  principal  and  representative  of  the 
master. 

Sec.  3.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 
Approved  April  23,  1895. 

1652.  [653]  Effect  of  this  statute.— This  statute  is  merely  declar- 
atory of  the  commoii  law.*  In  an  action  under  it,  just  as  in  an  action 
at  common  law,  the  nature  of  the  duties  or  services  an  employee  per- 
forms, and  not  his  rank  or  his  authority  over  other  employees,  de- 
termines whether  he  is  a  vice  principal  or  fellow  servant.* 

0.  Califoknia  and  Dakota. 

1653.  [653J]  Text  of  statutes.— By  the  Civil  Codes  of  California 
and  Dakota  it  is  provided  as  follows : 

An  employer  is  not  bound  to  indemnify  his  employee  for  losses  suffered  by  the 
latter  in  consequence  of  the  ordinary  risks  of  the  business  in  which  he  is  em- 
ployed, nor  in  consequence  of  the  negligence  of  another  person  employed  by  the 
same  employer  in  the  same  general  business,  unless  he  has  neglected  to  use 
ordinary  care  in  the  selection  of  the  culpable  employee.  Cal.  Civil  Code,  §  1970; 
Dak.  Civil  Code,  §  1130;  S.  D.  Civil  Code,  §  4942;  N.  D.  Civil  Code,  §  4096. 

An  employer  must  in  all  cases  indemnify  his  employee  for  losses  caused  by  the 
former's  want  of  ordinary  care.  Cal.  Civil  Code,  §  1971;  Dak.  Civil  Code,  §  1131; 
S.  D.  Civil  Code,  §  4943 ;  N.  D.  Civil  Code,  §  4097. 

The  California  Code,  §  1970,  was  amended  in  1903  by  the  insertion  of  the 
sentence:  "Unless  the  negligence  causing  the  injury  was  committed  in  the 
performance  of  a  duty  the  employer  owes  by  law  to  the  employee." 

1654.  [653|]  Effect  of  these  statutes. — In  construing  these  pro- 
visions the  courts  have  proceeded  upon  the  theory  that  it  was  the 
intention  of  the  legislatures  to  frame  an  enactment  which  should  em- 
body certain  common-law  principles  assumed  to  have  been  previously 

iffess  V.  Adamant  Mfg.  Co.  (1896)  ^  Lundherg  v.  Shevlin-Carpenter  Co. 
66  Minn.  79,  68  N.  W.  774.  (1897)    68  Minn.  135,  70  N.  W.   1078. 
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adopted.*  Accordingly,  we  find  decisions  illustrating  the  principle 
that  there  can  be  no  recovery  where  the  delinquent  and  injured  serv- 
ants were  engaged  in  the  same  kind  of  work ;  *  that  coservice  is  not 
necessarily  negatived  by  the  fact  that  the  delinquent  and  the  injured 
servants  were  engaged  in  different  kinds  of  work ; '  that,  if  the  de- 

1  In  California  it  has  been  explicitly  The  defense  of  coservice  is  an  affirma- 

laid    down    that    the    statute    has    not  tive  defense,  and  the  burden  is  on  the 

changed  the  rule  as  to  common  employ-  defendant  to  establish  it.     Bjorman  v. 

ment  wnich  prevailed  prior  to  its  enact-  Ft.  Brcugg  Reduood  Co.  (1894)  104  Cal. 

ment.     Congrave  v.  Southern  P.  R.  Co.  626,   38  Pac.  451    (instruction  held  er- 

(1891)    88  Cal.   360,  26  Pac.  175.    The  roneous,  which  told  the  jury  that  the 

case  of  Chicago,  M.  &  St.  P.  B.  Co.  v.  burden   was   on   the   plaintiff   to   prove 

Ross    (1884)    112  U.  S.  377,  28  L.  ed.  that  the  injury  was  caused  by  the  neg- 

787,  5  Sup.   Ct.  Rep.   184    (see  §  1460,  ligence    of    the    defendant,    and   not   by 

ante],  was  cited  by  plaintiff's  counsel,  any  one  else,  or  by  a  fellow  servant  of 

but   was   not    followed   because   of   the  the    plaintiff) . 

language  used  in  the  statute.  See  also  2  Long  v.  Goronado  R.  Go.  ( 1892 )  96 
Rodgers  V.  Central  P.  R.  Co.  (1885)  67  Cal.  269,  31  Pac.  170  (conductor  in- 
Cal.  607,  8  Pac.  377;  Thompson  v.  Gali-  jured  by  negligence  of  engineer  on  the 
fornia  Constr.  Co.  (1905)  148  Cal.  35,  same  train)  ;  Brown  v.  Central  P.  R. 
82  Pac.  367.  Co.  (1887)  72  Cal.  523,  14  Pac.  138 
The  Civil  Code  of  Dakota  was  declared  (conductor  injured  by  negligence  of 
by  the  territorial  court  to  have  simply  brakeman)  ;  Vizelich  v.  Southern  P.  R. 
enacted  into  a  statute  the  common-law  Co.  (1899)  126  Cal.  587,  59  Pac.  129 
doctrine.  Elliot  v.  Chicago,  M.  &  St.  (brakeman  injured  by  negligence  of 
P.  R.  Go.  (1889)  5  Dak.  523,  3  L.  R.  another  brakeman);  Kevern  v.  Provi- 
A.  363,  41 'N.W.TSS;  Herbert  V.  North-  denoe  Gold  &  S.  Min.  Go.  (1886)  70 
ern  P.  R.  Go.  (1882)  3  Dak.  38,  13  N.  Cal.  392,  11  Pac.  740  (minor  injured 
W.  349.  That  this  is  also  the  view  tak-  by  negligence  of  a  fellow  workman); 
en  by  the  Supreme  Court  of  the  United  Gribben  v.  Yellow  Aster  Min.  &  Mill  Co. 
States  is  shown  by  the  following  Ian-  (1904)  142  Cal.  255,  75  Pac.  839  (miner 
giiage  used  in  tlie  judgment  rendered  on  injured  by  negligence  of  other  miners)  ; 
the  appeal  of  the  latter  case:  "We  do  Schmnd  v.  Floriston  Pulp  &  Paper  Co. 
not  perceive  that  the  provision  of  the  (1907)  5  Cal.  App.  203,  89  Pac.  1066 
6th  section  of  the  Civil  Code  of  Dakota,  (employee  in  electrical  department  of 
that  in  the  territory  'there  is  no  com-  factory  fellow  servant  of  foreman  of 
mon  law  in  any  case  where  the  la\v  is  railroad  yard  run  in  connection  there- 
declared  by  the  Codes,'  at  all  affects  the  with)  ;  Weisser  v.  Southern  P.  R.  Go. 
question  before  us.  There  cannot  be  (1906)  148  Cal.  429,  430,  83  Pac.  439, 
two  rules  of  law  on  the  same  subject  7  Ann.  Cas.  636  ("student  brakeman" 
contradicting  each  other.  Therefore,  injured  by  negligence  of  other  em- 
where  the  Code  declares  the  law,  tliere  ployees  on  train)  ;  Leisfwnan  v.  Union 
can  be  no  occasion  to  look  further;  but  Iron  Works  (1905)  148  Cal.  274,  3 
where  the  Code  is  silent,  the  common  L.R.A.  (N.S.)  500,  113  Am.  St.  Rep. 
law  prevails.  What  constitutes  the  243,  83  Pac.  30  (foreman  of  molding 
'same  general  business'  is  not  defined  by  shop  and  foreman  of  carpenter  shop  in 
the  Code,  but  may  be  explained  by  ad-  foundry  fellow  servants  of  molders)  ; 
judged  cases.  The  declaration  by  the  McDonald  v.  California  Timber  Co. 
Code  of  a  general  rule  which  is  conform-  (1908)  7  Cal.  App.  375,  94  Pac.  376 
able  to  existing  law  does  not  prevent  (blacksmith  who  makes  tools  for  lum- 
the  courts  from  looking  to  those  cases  ber  company  fellow  servant  of  engineer 
for  explanation  any  more  than  it  pre-  of  donkey  engine). 

vents  them  from  looking  into  the  die-  3  A  conductor   and  track  walker   are 

tionary    for    the    meaning    of    words "  both   coservants   of   a  laborer  employed 

Northern  P.  R.  Go.  v.  Herbert    (1885)  to   remove   snow,  etc.,   from  the  track. 

116  U.  S.  642,  29  L.  ed.  755,  6  Sup.  Ct.  Fagundes  v.   Central  P.  R.   Co.    (1889) 

Rep.  590.  79   Cal.  97,  3  L.R.A.  824,  21  Pac.  437 
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linquent  and  injured  servants  were  engaged  in  essentially  distinct 
kinds  of  work,  the  case  does  not  fall  within  the  purview  of  the  stat- 
ute ;  *  that  vice  principalship  is  not  predicable  merely  on  the  ground 
that  the  delinquent  servant  exercised  control  over  the  injured  one,^ 

(track   walker,    by    interfering   with    a  ployer,   or  even  be  necessary  for  their 

switch,  and  conductor,  by  not  being  suf-  successful   management.      If   any   other 

ficiently    on    the    alert,    caused   a   colli-  construction  were  adopted  there  would, 

sion  between  two  trains).  under  the  section,  be  no  such  thing  as 

Tie  operator  of  an  elevator  is  a  co-  separate  departments  of  service  in  the 

servant  of   a  carpenter  engaged  in  re-  business     of     railroad    companies;     for 

pairing  the  shaft.     Mann  v.  O'Sullivan  whatever    would    tend    to    aid    in    the 

(1899)    126   Cal.   61,   77   Am.   St.   Rep.  transportation  of  persons  and  property 

149,  58  Pac.  375    (carpenter  injured  by  would    come   under    the    designation   of 

the    starting    of    the    elevator    without  its  general  business." 

warning ) .  The  decision  there  was  that  a  brake- 

The  engineer  of  a  regular  train  and  a  man    injured    by    reason    of    defective, 

road  master  on  a  construction  train  are  worn-out,  and  broken  brakes,  which  an 

coservants.    Holland  v.  Southern  P.  Co.  employee  of  the  railroad  company  was 

(1893)    100  Cal.  240,  34  Pac.  666    (en-  charged   with   the   duty   of   keeping   in 

gineer  ran  train  too  fast ) .  repair,  could  maintain  an  action  against 

An   engineer   of   a  mining  company's  the   railroad   company,   without   regard 

hoisting  machinery  is  a  coservant  of  a  to    the    company's    negligence     in    the 

miner  injured  while  being  hoisted.  Tre-  selection  of  the  employee  charged  with 

watha  v.  Buchaman  Gold  Mm.   &   Mill,  the      duty      of      keeping      the      brakes 

Co.   (1892)   96  Cal.  494,  28  Pac.  571,  31  in   repair.      (Bradley,   Matthews,   Gray, 

Pac.  561.  and  Blatchford,  JJ.,  diss.) 

4  In  Northern  P.  R.  Co.  v.  Herlert  ^  Brown  v.  Central  P.  B.  Co.  (1887) 
(1885)  116  U.  S.  642,  29  L.  ed.  755,  6  72  Cal.  523,  14  Pac.  138  (conductor); 
Sup.  Ct.  Rep.  590,  the  court  stated  its  Daves  v.  Southern  P.  Go.  (1893)  98 
opinion  as  follows:  "We  do  not  con-  Cal.  19,  35  Am.  St.  Rep.  3  33,  32  Pac. 
sider  that  the  first  of  these  sections  708  (section  foreman)  ;  Elliot  v.  ex- 
changes the  law  previously  existing  as  cago,  M.  &  St.  P.  B.  Co.  (1889)  5  Dak. 
to  the  exemption  of  an  employer  from  523,3  L.R.A.  363,  41  N.  W.  758  (section 
responsibility  for  injuries  committed  by  foreman);  Noyes  v.  Wood  (1889)  102 
a  servant  to  a  fellow  servant  in  the  Cal.  389,  36  Pac.  766  (foreman  of 
same  general  business,  or  identifies  the  farm)  ;  Donnelly  v.  San  Francisco 
business  of  providing  safe  machinery  Bridge  Co.  (1897)  117  Cal.  417,  49  Pac. 
and  keeping  it  in  repair  with  the  busi-  559  (superintendent  of  construction  of 
ness  of  handling  and  moving  it.  The  a  bridge)  ;  Callan  v.  Bull  (1896)  113 
two  kinds  of  business  are  as  distinct  Cal.  593,  45  Pac.  1017  (foreman  of 
as  the  making  and  repairing  of  a  car-  construction)  ;  Stephens  v.  Doe  (1887) 
riage  is  from  the  running  of  it.  They  73  Cal.  26,  14  Pac.  378  (foreman  of 
are,  as  stated  in  the  case  decided  by  the  mine)  ;  Donovan  v.  Ferris  (1900)  128 
supreme  court  of  Massachusetts,  from  Cal.  48,  79  Am.  St.  Rep.  25,  60  Pac. 
which  we  have  cited  above,  separate  519  (foreman  of  work  of  blasting  a 
and  independent  departments  of  service,  tunnel,  there  being  also  a  general  super- 
though  the  same  person  may,  by  turns,  intendent)  ;  'Nixon  v.  Selhy  Smelting  & 
render  service  in  each.  The  person  Lead  Co.  (1894)  102  Cal.  458,  36  Pac. 
engaged  in  the  former  represents  the  803  (foreman  of  silver-room  in  smelt- 
employer,  and  in  that  business  is  not  ing  works)  ;  Fisk  v.  Central  P.  R.  Go. 
a  fellow  servant  with  one  engaged  in  (1887)  72  Cal.  'aS,  1  Am.  St.  Rep.  22, 
the  latter.  The  words  'same  general  13  Pac.  144  (foreman  of  boiler  shop)  ; 
business'  in  the  section  have  reference  Burns  v.  Sennett  (1893)  99  Cal.  363, 
to  the  general  business  of  the  depart-  33  Pac.  916  (foreman  of  gang  of  steve- 
ment  of  service  in  which  the  employee  dores)  ;  McDonald  v.  Bazeltine  (3878) 
is  engaged,  and  do  not  embrace  busi-  53  Cal.  35  ( foreman  of  gang  of  long- 
ness  of  every  kind  which  may  have  ahoreraeTX)  ;  Livingston  y.  Kodiah  Pack- 
aome  relation  to  the  affairs  of  the  em-  ing  Go.    (1894)    103   Cal.  258,   37  Pac. 
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even  though  the  exercise  of  control  may  have  been  accompanied  by 
the  power  of  hiring  and  discharging.' 

The  supreme  court  of  California  seems  to  have  recognized  in  some 
cases  the  doctrine  that  an  employee  who  exercises  a  discretionary  au- 
thority and  discharges  such  functions  as  are  ordinarily  intrusted  to 
a  manager,  as  that  term  is  commonly  understood,  is  a  vice  principal.'' 
That  the  character  of  the  act  which  caused  the  injury  is  a  test  of  the 
relation  which  exists  between  a  delinquent  and  an  injured  servant  is 
also  recognized  in  actions  under  the  statute.'  But  both  the  doctrine 
that  a  general  manager  is  a  vice  principal  and  the  doctrine  that  the 


149  (mate  of  vessel)  ;  Vestner  v.  North- 
ern CaKfomia  Power  Co.  (1910)  158 
Cal.  284,  110  Pac.  918  (foreman  of 
workman  engaged  in  constructing  a 
power  line). 

In  Northern  P.  R.  Co.  v.  Bogan 
(1894)  11  C.  C.  A.  51,  27  U.  S.  App. 
184,  63  Fed.  102  (conductor  held  not 
to  be  a  vice  principal),  the  court  con- 
sidered itself  bound  to  reject  the  doc- 
trine of  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Ross  (1884)  112  U.  S.  377,  28  L. 
ed.  787,  5  Sup.  Ct.  Rep.  184,  and  defer 
to  the  authority  of  the  state  court  in 
Ell  V.  Northern  P.  R.  Co.  (1891)  1 
N.  D.  336,  12  L.R.A.  97,  26  Am.  St. 
Rep.  621,  48  N.  W.  222. 

« Stevens  v.  San  Francisco  &  N.  P. 
R.  Go.  (1893)  100  Cal.  554,  35  Pac. 
165. 

7  McLean  v.  Blue  Point  Oravel  Min. 
Co.  (1876)  51  Cal.  255,  10  Mor.  Min. 
Rep.  22  (foreman  of  the  entire  work 
of  a  mine  did  not  notify  a  miner  that 
a  blast  was  about  to  be  fired)  ;  Beeson 
V.  Green  Mountain  Gold  Min.  Co.  (3880) 
57  Cal.  20  (superintendent  of  mine 
caused  injury  to  miner  by  his  failure 
to  furnish  safe  appliances)  ;  Brown  v. 
Sennett  (1885)  68  Cal.  225,  58  Am. 
Rep.  8,  9  Pac.  74  (stevedore's  foreman, 
to  whom  was  delegated  the  entire  man- 
agement of  the  work  of  unloading  a 
vessel,  "with  full  discretion  to  control 
and  supervise  it,"  failed  to  signal  for 
the  stoppage  of  an  overloaded  bucket 
which  was  swinging  dangerously,  and 
finally  discharged  its  load  on  a  work- 
man in  the  hold). 

The  last-cited  case  was  criticised  in 
Congrave  v.  Southern  P.  R.  Go.  (1891) 
88  Cal.  360,  26  Pac.  175,  as  being  hard 
to  reconcile  with  other  rulings,  par- 
ticularly with  Collier  v.  Steinhart 
(1875)   51  Cal.  116,  10  Mor.  Min.  Rep. 


1  (see  note  9,  infra).  It  was  also 
suggested  that  Beeson  v.  Green  Mounr 
tain  Gold  Min.  Co.  (1880)  57  Cal.  20, 
went  no  further  than  to  decide  that 
the  duty  of  providing  suitable  appli- 
ances is  non-delegable.  The  decision 
thus  explained  may  doubtless  stand  on 
this  footing,  but  the  report  seems  to 
show  that  it  was  rather  based  on  the 
theory  that  the  delinquent  represented 
the  master  by  virtue  of  his  official  posi- 
tion, as  superintendent.  At  all  events 
the  decision  in  McLean  v.  Blue  Point 
Gravel  Min.  Go.  (1876)  51  Cal.  255, 
10  Mor.  Min.  Rep.  22,  is  a  clear  recog- 
nition of  the  doctrine  that  a  superin- 
tendent in  full  control  of  an  industrial 
concern  is  a  vice  principal  as  to  all  mat- 
ters affecting  the  safety  of  his  subordi- 
nates, whether  those  matters  do  or  do 
not  involve  the  discharge  of  a  non- 
delegable duty.  And  such  is  also  the 
efi'ect  of  Ryan  v.  Los  Angeles  Ice  & 
Cold  Storage  Co.  (1896)  112  Cal.  244, 
32  L.R.A.  524,  44  Pac.  471,  where  the 
defendant  was  held  liable  for  the  negli- 
gence of  the  engineer  of  a  refrigerating 
machine  who,  while  in  sole  charge  while 
the  general  manager  was  absent,  al- 
lowed inexperienced  men  to  do  work 
for  which  they  were  unfitted. 

8  A  carpenter  employed  to  construct 
a  scaflfold  for  the  bricklayers  engaged 
on  a  building  in  course  of  construction 
was  held  to  be  a  vice  principal,  "even 
though  his  work  promoted  the  erection 
of  the  building."  McNamara  v.  Mac- 
donough  (1894)  102  Cal.  575,  36  Pac. 
941. 

A  nonsuit  is  erroneous  where  the  evi- 
dence tends  to  show  that  the  injury 
was  due  to  the  giving  way  of  loose 
planks  on  which  a  servant  had  to  stand 
while  he  was  working  near  a  revolving 
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selection  of  fit  servants  is  a  non-delegable  duty  seem  to  be  rejected  in 
one  decision.® 

[On  the  other  hand,  the  selection  of  competent  fellow  servants  ias 
been  expressly  held  to  be  a  non-delegable  duty.^"] 

D.  Geoegia. 

See  chapter  lxxvi.,  post. 

1654a.  Text  of  statute.— By  the  Civil  Code  of  Georgia  it  is  pro- 
vided as  follows: 

The  master  is  bound  to  exercise  ordinary  care  in  the  selection  of  servants, 
and  not  to  retain  them  after  knowledge  of  incompetency;  he  must  use  like  care 
in  furnishing  machinery  equal  in  kind  to  that  in  general  use,  and  reasonably 
safe  for  all  persons  who  operate  it  with  ordinary  care  and  diligence.  If  there 
are  latent  defects  in  machinery,  or  dangers  incident  to  an  employment,  unknown 
to  the  servant,  of  which  the  master  knows  or  ought  to  know,  he  must  give  the 
servant  warning  in  respect  thereto.     Ga.  Civ.  Code,  §  2611. 

A  servant  assumes  the  ordinary  risks  of  his  employment,  and  is  bound  to 
exercise  his  own  skill  and  diligence  to  protect  himself.  In  suits  for  injuries 
arising  from  the  negligence  of  the  master  in  failing  to  comply  with  the  duties 
imposed  by  the  preceding  section,  it  must  appear  that  the  master  knew  or  ought 
to  have  known  of  the  incompetency  of  the  other  servant,  or  of  the  defects  or 
danger  in  the  machinery  supplied,  and  it  must  also  appear  that  the  servant 
injured  did  not  know  and  had  not  equal  means  of  knowing  such  fact,  and  that, 
in  the  exercise  of  ordinary  care,  could  not  have  known  thereof.  Ga.  Civ.  Code, 
2612. 

shaft.     Mullin  v.   California  Horseshoe  hoisting   apparatus   used   in   unloading 

Co.    (1894)    105   Cal.   77,   38   Pac.   535.  a   ship   is  not  a   personal   duty   of  the 

As   against   positive   allegations   that  master.     Burns   v.   Sennett    (1893)    99 

the   acts   and   omissions   complained   of  Cal.  363,  33  Pac.  916.    Nor  is  the  detail 

were  by  the  defendant  it  cannot  be  pre-  of  giving  a  laborer  in  a  quarry  warning 

sumed,  for  the  purposes  of  a  demurrer,  that  a  blast  is  about  to  be  fired.    Dono- 

that  they  were  those  of  a  fellow  servant  van  v.   Ferris    ( 1900 )    128   Cal.   48,   79 

of  the  injured  person.     Brown  v.   Cen-  Am.  St.  Rep.  25,  60  Ifac.  519. 

tral  P.   R.    Co.    (1885)    68   Cal.   171,   8  ^  Collier  v.  Steinhart    (1875)    51  Cal. 

Pac.   828    (held  to  be  error  to  sustain  116,  10  Mor.  Min.  Rep.  1,  where  a  com- 

demurrer    to    a    complaint    alleging    a  plaint  was  held  demurrable,  which  al- 

breach  of  duty  on  the  defendant's  part  leged   that   the   defendant   did   not   use 

to  show  a  right  signal  for  the  guidance  ordinary    skill    in    selecting    the    negli- 

of  the  plaintiff,  an  engineer;  two  judges  gent    servant,    but    which    also    recited 

dissented).  facts    showing    that    such    servant    was 

A  materialman  and  train  despatcher  employed    by    the    defendant's    superin- 

who   employs    and   discharges   the   men  tendent,  and  contained  no  averment  that 

and  directs  the  movements  of  the  trains  such  superintendent  had  been  negligent- 

on  a  line  under  construction  is  a  vice  ly   selected.      This   ruling   seems   incon- 

principal.    McKune  v.  California  South-  sistent    with    the    others,    cited    above, 

em  B.  Co.   (1885)    66  Cal.  302,  5  Pac.  in   which   the   master   was   held   liable. 

432  10  Cragg   v.    Los    Angeles    Trust    Co. 

On    the    other    hand,    the    temporary  (1908)    154  Cal.  663,  98  Pac.  1063,  16 

adjustment   of   the   several   parts   of  a  Ann.  Cas.  1061. 
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1654b.  Effect  of  this  statute. — These  provisions  are  merely  a  codifi- 
cation of  rulings  of  the  court,  made  prior  to  the  adoption  of  the 
code.^ 

Under  the  Georgia  statute  (Civil  Code,  §§  2611,  2612),  although 
the  master  has  failed  to  furnish  safe  machinery,  yet  a  servant  cannot 
recovery  if  he  knew  or  had  equal  means  of  knowing  such  fact.* 

E.  New  Mexico. 

1654c.  Text  of  statute.— N.  M.  Laws  1893,  chap.  28,  §  1  (Comp. 
Laws  1897,  §  3217),  provides  as  follows: 

§  3217.  It  shall  be  unlawful  for  any  such  [railroad]  corporation  knowingly 
and  wilfully  to  use  or  operate  any  car  or  locomotive  that  is  defective,  or  any 
car  or  locomotive  upon  which  the  machinery  or  attachments  thereto  belonging 
are  in  any  manner  defective,  or  shops  or  machinery  and  attachments  thereof 
which  are  in  any  manner  defective,  which  defects  might  have  been  previously 
ascertained  by  ordinary  care  and  diligence  by  said  corporation. 

If  the  employee  of  any  such  corporation  shall  receive  any  injury  by  reason 
of  such  defect  in  any  car  or  locomotive  or  machinery  or  attachments  thereto 
belonging,  or  shops  or  machinery  and  attachments  thereof,  owned  and  operated, 
or  being  run  and  operated,  by  such  corporation,  through  no  fault  of  his  own, 
such  corporation  shall  be  liable  for  such  injury,  and  upon  proof  of  the  same 
in  an  action  brought  by  such  employee  or  his  legal  representatives,  in  any 
court  of  proper  jurisdiction,  against  such  railroad  corporation  for  damages  on 
account  of  such  injury  so  received,  shall  be  entitled  to  recover  against  such 
corporation  any  sum  commensurate  with  the  injuries  sustained:  Provided,  That 
it  shall  be  the  duty  of  all  the  employees  of  railroad  corporations  to  promptly 
report  all  defects  coming  to  their  knowledge  in  any  such  car  or  locomotive  or 
shops  or  machinery  and  attachments  thereof  to  the  proper  officer  or  agent  of 
such  corporation,  and  after  such  report  the  doctrine  of  contributory  negligence 
shall  not  apply  to  such  employee. 

Territorial  act  of  March  11,  1903,  applies  generally  to  all  negli- 
gence actions,  and  the  provisions  thereof  refer  to  matters  of  practice 
rather  than  to  matters  of  substantive  law.  One  provision  requiring 
an  affidavit  as  to  the  cause,  nature,  etc.,  of  the  injury,  to  be  served 
within  ninety  days  after  such  injuries  were  received,  has  been  held 
to  be  a  condition  precedent  to  the  bringing  of  an  action  in  another 

^Baxley  v.   Satilla   Mfg.   Co.    (1902)        The  Georgia  statute  requires  that  it 

114  Ga.  720,  40  S.  E.  730.  should   affirmatively   appear   as   a   con- 

2  Western    &    &..    R.    Co.    v.    Moron  dition    of    recovery    that    the    servant 

(1902)     116    Ga.    441,    42    S.    E.    737;  could  not  have  known  of  the  defect  by 

Whitfield    V.    Louisville    &    N.    R.    Co.  the  exercise  of  ordinary  care.     Wysong 

(1910)    7  Ga.  App.  268,  66  S.  E.  973;  v.    Seaboard    Air   Line   R.    Co.    (1906) 

Short  V.   Cherokee  Mfg.   Co.    (1908)    3  74  S.  C.  1,  54  S.  E.  214. 
Ga.  App.  377,  59  S.  E.  1115. 
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State  for  injuries  occurring  in  N"ew  Mexico.^  So  far  as  railroads  are 
concerned,  this  statute  was  superseded  by  the  Eederal  employers'  lia- 
bility act  of  1906.^    See  chapter  lxxvi.,  fost. 

i- Swisher  v.  Atchison,  T.  c£-  8.  F.  R.  MoGinms    (1909)    98  C.  0.  A.  403,  174 

€o.    (1907)    76   Kan.   97,   90   Pao.   812.  i'ed.  649;   Atchison,  T.  &  8.  F.  R.  Co. 

■^Ml  Faso  &  N.  F.  R.  Co.  v.  Gutierrez  v.  Mills    (1909)    53  Tex.  Civ.  App.  359, 

(1909)    zl5   U.  S.  87,  54  L.  ed.  106,  30  116  S.  W.  852. 
tfup.   Ct.  Kep.  21;   Southern  P.  Co.  v. 


CHAPTEE  LXXIV. 

ENGLISH  EMPLOYERS'  LIABILITY  ACT  OF  1880  AND  THE  AMERICAN 
CANADIAN,  AND  AUSTRALIAN  STATUTES  MODELED  THEREON. 

1655.  Introductory. 

A.  Text  of  the  statutes. 

1656.  England. 

1657.  Alabama. 

1658.  Massachusetts. 

1659.  Colorado. 

1660.  Indiana. 

1661.  New  York. 
1661a.  Ohio. 
1661b.  Pennsylvania. 
1661e.  New  Jersey. 
1661d.  Maine. 
1661e.  Oklahoma. 
1661f.  Vermont. 

1662.  Canadian  provinces. 

1663.  Australian  statutes. 

B.  Effect  of  the  statutes  as  a  whole. 

1664.  Generally. 

1665.  Modified  operation  of  these  acts  in  the  case  of  servants  of  municipal 

corporations. 

1666.  Employers'  liability  acts;   whether  strictly  or  liberally  construed. 

1667.  Concurrent  rights  of  action  under  the  statutes  and  at  common  law. 

1668.  Liability  of  infants  under  the  statutes. 

C.  Liability  fob  defects  in  the  ways,  etc. 

1669.  Effect  of  the  statutory  provisions  as  to  defects;  generally. 

1670.  Master  not  liable  unless  the  defect  alleged  was  the  proximate  cause 

of  the  injury. 

1671.  What  instrumentalities  are  covered  by  the  terms  "ways,"  etc. 

a.  Two  or  more  descriptive  terms  used  in  combination. 
6.  "Ways." 

c.  "Works." 

d.  "Machinery." 

e.  "Plant." 
/.  "Tools." 
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1672.  Significance  of  the  qualifying  phrase  "connected  with  or"  used  in  the 

business  of"  the  employer. 
a.  Instrumentalities  temporarily  used  by  the  defendant's  servants 

in  the  transaction  of  his  business. 
6.  Structures,  etc.,  in  course  of  erection  or  demolition, 
c.  Instrumentalities  not  yet  brought  into  use,  or  disused. 

1673.  What  constitutes  a  defect. 

1674.  Specific  examples  of  defects. 

a.  Defects  in  the  condition  of  the  ways. 
6.  Defects  in  the  condition  of  the  works. 

c.  Defects  in  the  condition  of  the  machinery. 

d.  Defects  in  the  condition  of  the  plant. 
1675    Conditions  not  amounting  to  defects. 

1676.  Defective  system;  employer  liable  for. 

1677.  "Not  discovered  or  remedied,  owing  to  the  negligence,"  etc. 

a.  Generally. 

B.  "Not  discovered." 

c.  "Not  remedied." 

d.  "Person  intrusted  with  the  duty,"  etc. 

1678.  Abnormal  conditions  resulting  from  the  use  of  the  machines;  how 

far  regarded  as  defects. 

1679.  Defects  in  temporary  appliances  constructed  by  the  servants  them- 

selves not  deemed  to  be  chargeable  to  the  employer. 

1680.  Duty  of  servant  to  report  defects. 

a.  Statutory  and  common-law  doctrines  compared. 
6.  Position  of  a  servant  who  fails  to  report  a  defect, 
c.  Position  of  a  servant  who  has  reported  a  defect. 

D.  LlABILITT    FOR    THE    NEGLIGENCE    OF    EMPLOYEES    EXEKCISING    SUPERINTENDENCE. 

1681.  Introductory. 

1682.  Conditions  precedent  to  recovery;   generally. 

1683.  What  employees  are  superintendents  under  the  English,  New  York, 

Massacliusetts,  and  Colorado  acts. 
a.  General  remarks. 

&.  Employees  held  to  be  vice  principals, 
c.  Employees  for  whose  negligence  the  master  is  not  liable. 

1684.  — under  the  Alabama  act. 

1685.  —  under  the  Canadian  and  Australian  acts. 

1686.  Employees  controlling  machinery;  status  of. 

1687.  Master  liable  though  injured  servant  was  not  under  the  control  of 

the   negligent  employee. 

1688.  Deputy  superintendents;  liability  for  negligence  of. 

1689.  Necessity  of  proving  that  the  injurious  act  was  negligent. 

1690.  Acts  constituting  negligence  in  the  exercise  of  superintendence. 

1691.  Acts  done  by  superintendents  while  participating  in  the  work;  lia- 

bility of  master  for. 

E.  Liability  foe  injuries  caused  by  the  negligence  of  a  person  to  whose 

OEDERS   the  injured   SERVANT   WAS   BOUND   TO   CONFORM. 

1692.  Introductory. 

1693.  Conditions  precedent  to  recovery. 
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1604.  To  what  superior  servants  the  subsection  is  applicable. 

1695.  Temporary  substitutes  for  regular  foreman,  status  of. 

1696.  To  what  orders  a  servant  is  bound  to  conform. 

1697.  When  a  servant  is  deemed  to  have  acted  under  orders. 

1698.  Necessity  of  establishing  a  causal  connection  between  the  order  and 

the  injury. 

1699.  Necessity  of  showing  negligence  on  the  part  of  the  superior  servant. 

F.  Liability  fok  injuries  caused  by  acts  oe  omissions  done  ob  made  in 

OBEDIENCE  TO  EULES. 

1700.  Introductory. 

1701.  Necessity  of  proving  negligence  in  respect  to  the  rules,  etc.,  or  to 

particular  instructions. 

1702.  "In  obedience  to  the  rules." 

1703.  "Delegated  with  the  authority  of  the  employer." 

G.  Liability  fob  negligence  of  certain  specified  bailway  employees. 

1704.  Generally. 

1705.  Persons  having  "the  charge  or  control  of  signal  points." 

1706.  Person  in  "charge  or  control  of  a  locomotive  engine." 

a.  What  is  an  engine  under  the  statute. 

b.  What  employees  are  deemed  to  be  in  "charge  or  control"  of 

engines. 

1707.  Person  having  "charge  or  control  of  a  train." 

a.  What  constitutes  a  train,  generally. 

6.  How  many  cars  constitute  a  train. 

V.  What  employees  are  deemed  to  have  "charge  or  control"  of  a 

train;  conductors. 
d.  Employees  other  than  conductors. 

1708.  Person  having  "charge  or  control  of  a  car." 

1709.  Person  having  "charge  of  a  signal." 

1710.  On  a  "railway"  or  "railroad." 
H.  Service  of  notice  on  the  employee. 

1711.  Notice  a  condition  precedent  to  the  maintenance  of  an  action  under 

the  statute. 

1712.  Notice  not  essential  to  recovery  if  facts  constitute  a  cause  of  action 

at  common  law. 

1713.  Notice  must  be  given  in  writing. 

1714.  Service  of  the  notice. 

a.  Service  on  corporations. 

6.  Service  through  the  postoffice. 

c.  Service  in  case  of  death. 

d.  Excuses  for  failing  to  serve  the  notice. 

1715.  Suflaciency  of  the  particulars  contained  in  the  notice. 

It.  Generally. 

6.  Inaccuracies  which  do  not  invalidate  a  notice. 
I.  Death  of  employee  oe  injueed  employee;  how  the  eight  of  action  ra 
affected  by. 

1716.  Scope  of  this  subtitle. 

1717.  Death  of  employer;  effect  of. 
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1718.  Death  of  plaintiff;  pending  action  abated  by. 

1719.  Suits  by  executors  or  administrators. 
J.  Peesons  entitled  to  sue  undeb  the  acts. 

1720.  General  remarks. 

1721.  Servants  temporarily  under  the  control  of  the  defendant. 
1722..  Course  of  employment.    Volunteers. 

1723.  Persons  who  have  permanently  or  temporarily  ceased  to  be  in  the 

employment  of  the  defendant. 

1724.  Independent  contractors. 

1725.  Servants  of  independent  contractors. 

1726.  Railway  servant. 

1727.  Workmen. 

1728.  Seamen. 

1729.  Servants  working  in  government  departments. 
K.  Damages  recoverable. 

1730.  Damages  recoverable  where  the  injured  servant  is  himself  the  plain- 

tiff. 

1731.  Damages  recoverable  by  the  personal  representatives  of  an  injured 

servant. 
L.  Trial  practice. 

1732.  Scope  of  subtitle. 

1733.  Within  what  period  the  action  must  be  brought. 

1734.  Service  of  summons;   waiver  of  irregularity  in. 

1735.  Joinder  of  employer  and  negligent  coemployee  as  parties  defendant. 

1736.  Institution  of  distinct  suits  at  common  law  and  under  these  acts. 

1737.  Joinder  of  causes  of  action  under  the  dififerent  provisions  of  these 

acts. 

1738.  Joinder  of  causes  of  action  under  these  acts  and  at  common  law. 

1739.  Joinder  of  causes  of  action  under  these  acts  and  other  statutes. 

1740.  Election  between  different  counts. 

1741.  Former  recovery  in  action  under  another  statute  or  at  common  law. 

1742.  Complaint. 

o.  Relation  of  employer  and  employed. 
aa.  Scope  of  employment. 

h.  Necessity  of  alleging  that  negligence  was  committed  by  a  stat- 
utory vice  principal. 

c.  —  and  by  such  a  vice  principal  while  acting  in  the  line  of  his 

duty. 

d.  Sufficiency  of  the  allegation  of  negligence. 

e.  Notice  of  injury. 

f.  Necessity  of  alleging  absence  of  contributory  negligence. 

1743.  Sufficiency  of  the  plea. 
1743a.  Replication. 

1743b.  Evidence. 

1744.  Instructions  to  jury. 

1745.  Provinces  of  court  and  jury. 

1746.  Removal  of  actions  to  higher  courts. 

1747.  Appointment  of  assessors. 

1748.  Questions  which  may  be  reviewed  on  appeal. 
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1655.  [653a]  Introductory. — In  this  chapter  it  is  proposed  to  review 
the  decisions  construing  the  English  Employers'  liability  act  of  1880, 
and  the  American,  Canadian,  and  Australian  statutes  modeled  there- 
after. As  to  the  constitutionality  of  the  American  statutes  discussed 
in  this  chapter,  see  the  concluding  chapter  of  this  treatise.  The 
English  act  is  set  out  in  the  next  section,  and  the  text  of  the  various 
statutes  in  which  the  language  of  this  act  has  been  more  or  less  close- 
ly copied  is  set  out  in  the  following  sections. 

A.  Text  of  the  statutes. 

1656.  [654]  England. —  The  dissatisfaction  which  the  doctrine  of 
common  employment,  as  applied  in  the  earlier  English  decisions,  has 
naturally  provoked  among  those  classes  of  the  community  who  suf- 
fered most  severely  from  its  operation,  was  at  last  brought  to  a  head 
by  the  famous  case  of  Wilson  v.  Merry}  After  several  years  of  vig- 
orous agitation,  both  in  and  out  of  Parliament,  a  select  committee  of 
the  House  of  Commons,  which  made  a  careful  investigation  of  the  sub- 
ject, declared  in  favor  of  a  modification  of  the  law.  One  of  the  rec- 
ommendations was  embodied  in  the  following  passage  of  the  report, 
submitted  in  1877 :  "Your  committee  are  of  opinion  that  in  cases 
such  as  these,- — that  is,  where  the  actual  employers  cannot  personally 
discharge  the  duties  of  masters,  or  where  they  deliberately  abdicate 
their  functions  and  delegate  them  to  agents, — the  acts  or  defaults  of 
the  agents  who  thus  discharge  the  duties  and  fulfil  the  functions  of 
masters  should  be  considered  as  the  personal  acts  or  defaults  of  the 
principals  and  employers,  and  should  impose  the  same  liability  on 
such  principals  and  employers  as  they  would  have  been  subject  to 
had  they  been  acting  personally  in  the  conduct  of  the  business,  not 
withstanding  that  such  agents  are  technically  in  the  employment  of 
the  principals."  It  was  also  suggested  that  the  doctrine  of  common 
employment  should  be  narrowed  so  as  to  be  applicable  only  to  those 
cases  where  each  servant  "is  an  observer  of  the  conduct  of  the  other, 
can  give  notice  of  any  misconduct,  incapacity,  or  neglect  of  duty,  and 
leave  the  service  if  the  common  employer  will  not  take  such  precau- 
tion and  employ  such  agents  as  the  safety  of  the  whole  party  may  re- 
quire." *  Proposals  of  a  much  more  radical  nature  were  put  forward 
in  the  draft  report  submitted  by  Mr.  Lowe.* 

1  (1868)  L.  R.  1  H.  L.  Sc.  App.  Cas.  courts  which  have  adopted  this  princi- 
326,  19  L.  T.  N.  S.  30,  19  Eng.  Rul.  pie  independently  of  statutes,  see 
Cas.  132.  §§  1425  et  seq.,  wnte. 

2  For  the  decisions  of  the  American       3  A  good  deal  of  useful  information 
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A  bill  framed  on  the  lines  thus  suggested  was  introduced  into  Par- 
liament in  1879,  but  withdrawn  at  the  close  of  the  session.  It  was 
reintroduced  in  1880,  and  after  a  reference  to  a  select  committee,  and 
a  good  deal  of  discussion,  which  bore  fruit  in  various  amendments, 
was  finally  passed.  The  text  of  the  act,  which  came  into  operation 
on  January  1,  1881,  is  as  follows: 

Sec.  1.  Where,  after  the  commencement  of  this  act,  personal  injury  is  caused  to 
a  workman : 

Subs.  1.  By  reason  of  any  defect  in  the  condition  of  ways,  works,  machinery,  or 
plant,  connected  with  or  used  in  the  business  of  the  employer;  or 

Subs.  2.  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  em- 
ployer, who  has  any  superintendence  intrusted  to  him  whilst  in  the  exercise  of 
such  superintendence;  or 

Subs.  3.  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  em- 
ployer, to  whose  orders  or  directions  the  workman,  at  the  time  of  the  injury,  was 
bound  to  conform,  and  did  conform,  where  such  injury  resulted  from  his  having 
so  conformed;  or 

Subs.  4.  By  reason  of  the  act  or  omission  of  any  person  in  the  service  of  the  em- 
ployer, done  or  made  in  obedience  to  the  rules  or  by-laws  of  the  employer,  or  in 
obedience  to  particular  instructions  given  by  any  person  delegated  with  the 
authority  of  the  employer  in  that  behalf;   or 

Subs.  5.  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  em- 
ployer who  has  the  charge  or  control  of  any  signal  points,  locomotive  engine,  or 
train  upon  a  railway, — ^the  workman,  or,  in  case  the  injury  results  in  death,  the 
legal  personal  representatives  of  the  workman,  and  any  persons  entitled  In  case  of 
death,  shall  have  the  same  right  of  compensation  and  remedies  against  the 
employer  as  if  the  workman  had  not  been  a  workman  of  nor  in  the  service  of  the 
employer,  nor  engaged  in  his  work. 

Sec.  2.  A  workman  shall  not  be  entitled  under  this  act  to  any  right  of  compen- 
sation or  remedy  against  the  employer  in  any  of  the  following  cases,  that  is  to 
say: 

Subs.  1.  Under  subsec.  1  of  §  1,  unless  the  defect  therein  mentioned  arose 
from,  or  had  not  been  discovered  or  remedied  owing  to,  the  negligence  of  the 
employer,  or  of  some  person  in  the  service  of  the  employer,  and  intrusted  by  him 
with  the  duty  of  seeing  that  the  ways,  works,  machinery,  or  plant  were  in  proper 
condition ; 

Subs.  2.  Under  subsec.  4  of  §  1,  unless  the  injury  resulted  from  some  im- 
propriety or  defect  in  the  rules,  by-laws,  or  instructions  therein  mentioned;  pro- 
vided that  where  a  rule  or  by-law  has  been  approved  or  has  been  accepted  as  a 
proper  rule  or  by-law  by  one  of  Her  Majesty's  principal  secretaries  of  state,  or 
by  the  board  of  trade,  or  any  other  department  of  the  government,  under  or  by 
virtue  of  any  act  of  Parliament,  it  shall  not  be  deemed,  for  the  purposes  of  this 
act,  to  be  an  improper  or  defective  rule  or  by-law; 

Subs.  3.  In  any  case  where  the  workman  knew  of  the  defect  or  negligence  which 

on    this    and    other    matters    connected    final  form  will  be  found  in  Mr.  Fall's 
with   the    history   of   the    events   which    Pamphlet  on  Employers'  Liability, 
preceded  the  passage  of  the  act  in  its 
M.  &  S.  Vol.  v.— 320. 


5106  MASTER  AND  SERVANT.  [chap,  lxxiv. 

caused  his  injury,  and  failed  within  a  reasonable  time  to  give,  or  cause  to  be  given, 
information  thereof  to  the  employer  or  some  person  superior  to  himself  in  the 
service  of  the  employer,  unless  he  was  aware  that  the  employer  or  such  superior 
already  knew  of  the  said  defect  or  negligence. 

Sec.  3.  The  amount  of  compensation  recoverable  under  this  act  shall  not  ex- 
ceed such  sum  as  may  be  found  to  be  equivalent  to  the  estimated  earnings,  during 
the  three  years  preceding  the  injury,  of  a  person  in  the  same  grade,  employed  dur- 
ing those  years  in  the  like  employment  and  in  the  district  in  which  the  workman 
is  employed  at  the  time  of  the  injury. 

See.  4.  An  action  for  the  recovery  under  this  act  of  compensation  for  an  injury 
shall  not  be  maintainable  unless  notice  that  injury  has  been  sustained  is  given 
within  six  weeks,  and  the  action  is  commenced  within  six  months  from  the  oc- 
currence of  the  accident  causing  the  injury,  or,  in  case  of  death,  within  twelve 
months  from  the  time  of  death ;  provided,  always,  that  in  case  of  death  the  want 
of  such  notice  shall  be  no  bar  to  the  maintenance  of  such  action,  if  the  judge 
shall  be  of  opinion  that  there  was  reasonable  excuse  for  such  want  of  notice.* 

Sec.  5.  There  shall  be  deducted  from  any  compensation  awarded  to  any  work- 
man, or  representatives  of  a  workman,  or  persons  claiming  by,  under  or  through 
a  workman  in  respect  of  any  cause  of  action  arising  under  this  act,  any  penalty 
or  part  of  a  penalty  which  may  have  been  paid  in  pursuance  of  any  other  act  of 
Parliament  to  such  workman,  representatives,  or  persons  in  respect  of  the  same 
cause  of  action;  and  where  an  action  has  been  brought  under  this  act  by  any 
workman,  or  the  representatives  of  any  workman,  or  any  persons  claiming  by, 
under,  or  through  such  workman,  for  compensation  in  respect  of  any  cause  of 
action  arising  under  this  act,  and  payment  has  not  previously  been  made  of 
any  penalty  or  part  of  a  penalty  under  any  other  act  of  Parliament  in  respect 
of  the  same  cause  of  action,  such  workman,  representatives,  or  person  shall  not 
be  entitled  thereafter  to  receive  any  penalty  or  part  of  a  penalty  under  any  other 
act  of  Parliament,  in  respect  of  the  same  cause  of  action. 

Sec.  6,  subs.  1.  Every  action  for  recovery  of  compensation  under  this  act  shall 
be  brought  in  a  county  court,  but  may,  upon  the  application  of  either  plaintiff 
or  defendant,  be  removed  into  a  superior  court  in  like  manner  and  upon  the  same 
conditions  as  an  action  commenced  in  a  county  court  may  by  law  be  removed; 

Subs.  2.  Upon  the  trial  of  any  such  action  in  a  county  court  before  the  judge 
without  a  jury,  one  or  more  assessors  may  be  appointed  for  the  purpose  of  ascer- 
taining the  amount  of  compensation ; 

Subs.  3.  For  the  purpose  of  regulating  the  conditions  and  mode  of  appoint- 
ment and  remuneration  of  such  assessors,  and  all  matters  of  procedure  relating 
to  their  duties,  and  also  for  the  purpose  of  consolidating  any  actions  under 
this  act  in  a  county  court,  and  otherwise  preventing  multiplicity  of  such  actions, 
rules  and  regulations  may  be  made,  varied,  and  repealed  from  time  to  time,  in 
the  same  manner  as  rules  and  regulations  for  regulating  the  practice  and  pro- 
cedure in  other  actions  in  county  courts. 

"County  court"  shall,  with  respect  to  Scotland,  mean  the  "sheriff's  court,"  and 
shall,  with  respect  to  Ireland,  mean  the  "civil  bill  court." 

In  Scotland  any  action  under  this  act  may  be  removed  to  the  court  of  sessions 

4 Under  the  interpretation  act  (52  &  53  Vict.)  chap.  63,  §  3,  a  "month" 
means  a  calendar  month. 
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at  the  instance  of  either  party,  in  the  manner  provided  by  and  subject  to  the 
conditions  prescribed  by  §  9  of  the  sheriff  courts   (Scotland)   act  1877. 

In  Scotland  the  sheriff  may  conjoin  actions  arising  out  of  the  same  occurrence 
or  cause  of  action,  though  at  the  instance  of  different  parties  and  in  respect  of 
different  injuries. 

Sec.  7.  Notice  in  respect  of  any  injury  under  this  act  shall  give  the  name  and 
address  of  the  person  injured,  and  shall  state  in  ordinary  language  the  cause 
of  the  injury  and  the  date  at  virhich  it  was  sustained,  and  shall  be  served  on  the 
employer,  or,  if  there  is  more  than  one  employer,  upon  one  of  such  employers. 

The  notice  may  be  served  by  delivering  the  same  to  or  at  the  residence  or  place 
of  business  of  the  person  on  whom  it  is  to  be  served. 

The  notice  may  also  be  served  by  post,  by  a  registered  letter  addressed  to  the 
person  on  whom  it  is  to  be  served,  at  his  last  known  place  of  residence  or  place 
of  business;  and,  if  served  by  post,  shall  be  deemed  to  have  been  served  at  the 
time  when  a  letter  containing  the  same  would  be  delivered  in  the  ordinary  course 
of  post;  and  in  proving  the  service  of  such  notice,  it  shall  be  sufficient  to  prove 
that  the  notice  was  properly  addressed  and  registered. 

Where  the  employer  is  a  body  of  persons  corporate  or  unincorporate,  the  notice 
shall  be  served  by  delivering  the  same  at,  or  by  sending  it  by  post  in  a  registered 
letter  addressed  to,  the  oiEce,  or,  if  there  be  more  than  one  office,  any  one  of  the 
offices,  of  such  body. 

A  notice  under  this  section  shall  not  be  deemed  invalid  by  reason  of  any 
defect  or  inaccuracy  therein,  unless  the  judge  who  tries  the  action  arising  from 
the  injury  mentioned  in  the  notice  shall  be  of  opinion  that  the  defendant  in  the 
action  is  prejudiced  in  his  defense  by  such  defect  or  inaccuracy,  and  that  the 
defect  or  inaccuracy  was  for  the  purpose  of  misleading. 

Sec.  8.  for  the  purposes  of  this  act,  unless  the  context  otherwise  requires, — 

The  expression  "person  who  has  superintendence  intrusted  to  him"  means  a 
person  whose  sole  or  principal  duty  is  that  of  superintence,  and  who  is  not 
ordinarily  engaged  in  manual  labor; 

The  expression  "employer"  includes  a  body  of  persons  corporate  or  unincor- 
porate ; 

The  expression  "workman"  means  a  railway  servant,  and  any  person  to  whom 
the  employers  and  workman  act  of  1875  applies. 

Sec.  9.  This  act  shall  not  come  into  operation  until  the  1st  day  of  January, 
1881,  which  date  is  in  this  act  referred  to  as  the  commencement  of  this  act. 

Sec.  10.  This  act  may  be  cited  as  the  employers'  liability  act  1880,  and  shall 
continue  in  force  till  the  31st  day  of  December,  1887,  and  to  the  end  of  the 
then  next  session  of  Parliament,  and  no  longer,  unless  Parliament  shall  other- 
wise determine;  and  all  actions  commenced  under  this  act  before  that  period 
shall  be  continued  as  if  the  said  act  had  not  expired. 

By  successive  renewals,  this  act  has  been  kept  in  force  up  to  the 
present  time;  but  since  1897  it  has  subsisted  side  by  side  with  the 
more  drastic  workmen's  compensation  act,  and  its  amendments  of  1900 
and  1906.  See  chapter  lxxvii.,  post.  Its  inadequacy  as  a  piece  of 
remedial  legislation,  designed  mainly  for  the  redress  of  the  grievances 
of  the  poorest  and  most  illiterate  members  of  the  community,  has 
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long  been  notorious.*  But  it  has  certainly  mitigated  some  o£  the 
harshest  and  most  objectionable  features  of  the  common  law.  That 
its  repeal  will  not  be  long  postponed  may  be  reasonably  conjectured 
from  the  tendencies  of  social  and  economic  development  in  England 
at  the  present  conjecture.  Its  abrogations,  however,  will  not  destroy 
the  practical  interest  which  it  possesses  for  the  lawyers  of  the  Ameri- 
can states  which  legislated  on  the  same  lines;  for  under  a  familiar 
principle  of  statutory  construction,  the  decisions  of  the  English 
judges  with  regard  to  its  provisions  are,  in  those  states,  of  something 
more  than  a  merely  persuasive  authority.® 

1657.  [655]  Alabama.— Laws  1884-1885,  p.  115,  Civil  Code  1886,  §  2950 
( Civil  Code  1896,  chap.  3,  §  1749 ;  Civil  Code  1907,  chap.  80,  §  3910 ;  the  text  as 
given  is  that  of  the  original  law,  with  material  added  by  the  Code  of  1907  in 
brackets)  : 

Liability  of  Master  or  Employer  to  Servant  or  Employee  for  lujuries. — When 
a  personal  injury  is  received  by  a  servant  or  employee  in  the  service  or  business 
of  the  master  or  employer,  the  master  or  employer  is  liable  to  answer  in  damages 
to  such  servant  or  employee  as  if  he  were  a  stranger,  and  not  engaged  in  such 
service  or  employment,  in  the  cases  following: 

(1)  When  the  injury  is  caused  by  reason  of  any  defect  in  the  condition  of  the 
ways,  works,  machinery,  or  plant  connected  with,  or  used  in  the  business  of, 
the  master  or  employer;  " 

(2)  When  the  injury  is  caused  by  reason  of  the  negligence  of  any  person  in 

6  See  Pollock,  Torts,  pp.  *90,  91,  and  some  of  the  provisions  of  which  had  pre- 
the  same  author's  Essays  in  Jurispru-  viously  received  a  judicial  construction, 
dence  (1882)  chap.  5.  The  Report  of  a  Its  enactment  by  the  legislature,  in  sub- 
Select  Committee  of  the  House  of  Com-  stantially  the  same  language,  is  persua- 
mons  on  Amending  Bills  1886  (192),  sive  of  a  legislative  adoption  of  that 
may  also  be  consulted.  construction." 

The  preface  to  Mr.  Seven's  work  on  In  another  case  the  same  court,  speak- 

Employers'    Liability,   2d   ed.,    contains  ing  of  the  construction  placed  upon  the 

some   suggestive   remarks   on  the   over-  English  statute  by  English  judges,  said : 

refinement  in  which  some  judges  have  "In  view  of  the  source  whence  our  stat- 

been   too  apt  to  indulge   in   construing  ute  came,  this  judicial  construction  is, 

the  act.  of  course,  entitled  to  very  great  weight 

6  In  Byalls  v.  Mechanics'  Mills  (1889)  and  influence  with  this  court — an  influ- 

150  Mass.  190,  5  L.R.A.  667,  22  N.  E.  ence  even  beyond  that  which  in  ordinary 

766,  it  was  remarked  that,  as  the  Mass-  cases  the  ability  and  learning  of  those 

achusetts   statute   was  a   close  copy  of  courts  command."     Kansas  City,  M.  & 

that   of   England,   the   court   could   not  B.  R.  Co.  v.  Burton  (1893)  97  Ala.  240, 

deal  with  it  quite  on  the  same  footing  12  So.  88. 

as  if  the  legislature  had  framed  it  in  That  the  Colorado  act  was  "presuma- 

their  own  language,  used  for  the  first  bly  adopted  with  the  construction  given 

time,  but  "must  assume  that  they  were  to  it  by  the  courts  of  Massachusetts," 

content  with  the  expounded  meaning  of  see    Colorado    Mill    <f    Elevator    Go.   v. 

the  words  which  they  adopted."  Mitchell    (1899)    26   Colo.  284,  58  Pac. 

In   Moiile   &   B.   B.    Go.   v.    Holborn  28.     This  is,  of  course,  equivalent,  for 

(1887)  84  Ala.  133,  4  So.  146,  the  court  practical  purposes,  to  acknowledging  the 

said:    "Our  statute,  as  far  as   it  goes,  authority    of   the   English   decisions   to 

is  a  substantial  copy  of  the  English  act  which  the  courts  of  Massachusetts  defer, 
entitled   the   'employers'    liability   act,' 
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the  service  or  employment  of  the  master  or  employer,  who  has  any  superintend- 
ence intrusted  to  him,  whilst  in  the  exercise  of  such  superintendence; 

(3)  When  such  injury  is  caused  by  reason  of  the  negligence  of  any  person  in 
the  service  or  employment  of  the  master  or  employer,  to  whose  orders  or  direc- 
tions the  servant  or  employee,  at  the  time  of  the  injury,  was  bound  to  conform, 
and  did  conform,  if  such  injuries  resulted  from  his  having  so  conformed; 

(4)  When  such  injury  is  caused  by  reason  of  the  act  or  omission  of  any  person 
in  the  service  or  employment  of  the  master  or  employer,  done  or  made  in  obe- 
dience to  the  rules  and  regulations  or  by-laws  of  the  master  or  employer,  or  in 
obedience  to  particular  instructions  given  by  any  person  delegated  with  the 
authority  of  the  master  or  employer  in  that  behalf; 

(5)  When  such  injury  is  caused  by  reason  of  the  negligence  of  any  person  in 
the  service  or  employment  of  the  master  or  employer,  who  has  the  charge  or 
control  of  any  signal  [,]  points,  locomotive  [,]  engine,  [electric  motor,]  switch, 
car,  or  train  upon  a  railway,  or  of  any  part  of  the  track  of  a  railway. 

The  master  or  employer  is  not  liable  under  this  seetion  if  the  servant  or  em- 
ployee knew  of  the  defect  or  negligence  causing  the  injury,  and  failed  in  a  reason- 
able time  to  give  information  thereof  to  the  master  or  employer,  or  to  some  per- 
son superior  to  himself  engaged  in  the  service  or  employment  of  the  master  or 
employer,  unless  he  was  aware  that  [the  last  four  words  are  omitted  in  the 
Code  of  1907]  the  master  or  employer,  or  such  superior,  already  knew  of  such 
defect  or  negligence;  nor  is  the  master  or  employer  liable  under  subdivision  1, 
unless  the  defect  therein  mentioned  arose  from,  or  had  not  been  discovered  or 
remedied  owing  to,  the  negligence  of  the  master  or  employer,  or  of  some  person 
in  the  service  of  the  master  or  employer,  and  intrusted  by  him  with  the  duty  of 
seeing  that  the  ways,  works,  machinery,  or  plant,  were  in  proper  condition; 
[provided,  that  in  no  event  shall  it  be  contributory  negligence  or  an  assumption 
of  the  risk  on  the  part  of  a  servant  to  remain  in  the  employment  of  the  master 
or  employer  after  knowledge  of  the  defect  or  negligence  causing  the  injury,  unless 
he  be  a  servant  whose  duty  it  is  to  remedy  the  defect,  or  who  committed  the  neg- 
ligent act  causing  the  injury  complained  of.] 

Sec.  2591  (1751,3912).  Personal  Representatives  may  Sue  if  Injury  Results  in 
Death. — If  such  injury  results  in  the  death  of  the  servant  or  employee,  his  per- 
sonal representative  is  entitled  to  maintain  an  action  therefor,  and  the  damages 
recovered  are  not  subject  to  the  payment  of  debts  or  liabilities,  but  shall  be  dis- 
tributed according  to  the  statute  of  distribution. 

Sec.  2592  (1750,  3911).  Damages  Exempt. — Damages  recovered  by  the  servant 
or  employee,  of  and  from  the  master  or  employer,  are  not  subject  to  the  payment 
of  debts,  or  any  legal  liabilities  incurred  by  him. 

Sec.  2593.  Liability  of  Personal  Representative  and  Sureties. — The  personal 
representative  and  the  sureties  on  his  bond  are  liable  to  the  parties  in  interest  for 
the  due  and  legal  distribution  of  all  damages  recovered  by  such  representative 
under  §  2588,  or  §  2589,  or  §  2591,  and  are  subject  to  all  remedies  which  may  be 
pursued  against  such  representative  and  sureties  for  the  due  administration  of 
personal  assets.     [This  section  is  omitted    in  the  Code  of  1907.] 

[3913.  No  contract  of  employment,  insurance,  relief  benefit,  or  indemnity  for 
injury  or  death,  entered  into  by  or  on  behalf  of  any  employee,  nor  the  acceptance 
of  any  such  insurance,  relief  benefit,  or  indemnity  by  the  person  entitled  thereto, 
shall  constitute  any  bar  or  defense  to  any  action  brought  to  recover  damages  for 
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personal  injuries  to  or  death  of  suoli  employee;  but  upon  the  trial  of  such  action 
against  any  employer,  the  defendant  may  set  ofif  therein  any  sum  lie  (or  it) 
has  contributed  toward  any  such  insurance,  relief  benefit,  or  indemnity  that 
may  have  been  paid  to  the  injured  employee,  or,  in  case  of  death,  to  his  personal 
representative.] 

1658.  [656]  Massachusetts.-  Laws  1887,  chap.  270,  §  1. — Where,  after  the 
passage  of  this  act,  personal  injury  is  caused  to  an  employee,  who  is  himself  in 
the  exercise  of  due  care  and  diligence  at  the  time: 

Subs.  1.  By  reason  of  any  defect  in  the  condition  of  the  ways,  works  or  ma- 
chinery connected  with  or  used  in  the  business  of  the  employer,  which  arose  from, 
or  had  not  been  discovered  or  remedied  owing  to,  the  negligence  of  the  employer, 
or  of  any  person  in  the  service  of  the  employer  and  intrusted  by  him  with  the 
duty  of  seeing  that  the  ways,  works,  or  machinery  were  in  proper  condition;  or 

Subs.  2.  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  em- 
ployer, intrusted  with  and  exercising  superintendence,  whose  sole  or  principal 
duty  is  that  of  superintendence ;  [or,  in  the  absence  of  such  superintendent,  of  any 
person  acting  as  superintendent  with  the  authority  and  consent  of  such  employer]. 
The  bracketed  words  were  inserted  by  Mass.  Stat.  1894,  chap.  499,  §  1. 

Subs.  3.  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  em- 
ployer, who  has  the  charge  or  control  of  any  signal,  switch,  locomotive  engine,  or 
train  upon  a  railroad,  the  employee  or,  in  case  the  injury  results  in  death,  the 
legal  representatives  of  such  employee,  shall  have  the  same  right  of  compensation 
and  remedies  against  the  employer  as  if  the  employee  had  not  been  an  employee 
of  nor  in  the  service  of  the  employer,  nor  engaged  in  its  work. 

The  following  provision  was  added  to  this  section  by  Mass.  Stat.  1892,  chap. 
260:  And  in  case  such  death  is  not  instantaneous,  or  is  preceded  by  conscious 
suffering,  said  legal  representatives  may,  in  the  action  brought  under  this  section, 
except  as  hereinafter  provided,  also  recover  damages  for  such  death.  The  total 
damages  awarded  hereunder,  both  for  said  death  and  said  injury,  shall  not  exceed 
$5,000,  and  shall  be  apportioned  by  the  jury  between  the  legal  representatives 
and  the  persons,  if  any,  entitled  under  the  succeeding  section  of  this  act,  to  bring 
an  action  for  instantaneous  death.  If  there  are  no  such  persons,  then  no  damages 
for  such  death  shall  be  recovered,  and  the  damages,  so  far  as  the  same  are 
awarded  for  said  death,  shall  be  assessed  with  reference  to  the  degree  of  culpa- 
bility of  the  employer  herein,  or  the  persons  for  whose  negligence  he  is  made 
liable. 

Another  addition  to  this  section  was  made  by  the  Laws  of  1893,  chap.  259,  to 
this  effect:  A  car  in  use  by  or  in  the  possession  of  a  railroad  company  shall  be 
considered  a  part  of  the  ways,  works,  or  machinery  of  the  company  using  or 
having  the  same  in  possession,  within  the  meaning  of  this  act,  whether  such  car 
is  owned  by  it  or  by  some  other  company  or  person. 

Sec.  2.  Where  an  employee  is  instantly  killed,  or  dies  without  conscious  suffer- 
ing, as  the  result  of  the  negligence  of  an  employer  or  of  the  negligence  of  any 
person  for  whose  negligence  the  employer  is  liable  under  the  provisions  of  this 
act,  the  widow  of  the  deceased,  or,  in  case  there  is  no  widow,  the  next  of  kin, 
provided  that  such  next  of  kin  were  at  the  time  of  the  death  of  such  employee 
dependent  upon  the  wages  of  such  employee  for  support,  may  maintain  an  action 
for  damages  therefor,  and  may  recover  in  the  same  manner,  to  the  same  extent. 
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as  if  the  death  of  the  deceased  had  not  been  instantaneous,  or  as  if  the  deceased 
had  consciously  suffered. 

Sec.  3.  The  amount  of  compensation  receivable  under  this  act  in  cases  of  per- 
sonal injury  shall  not  exceed  the  sum  of  $4,000.  In  case  of  death,  compensation 
in  lieu  thereof  may  be  recovered  in  not  less  than  $500  and  not  more  than  $5,000, 
to  be  assessed  with  reference  to  the  degree  of  culpability  of  the  employer  herein, 
or  the  person  for  whose  negligence  he  is  made  liable;  and  no  action  for  the  re- 
covery of  compensation  for  injury  or  death  under  this  act  shall  be  maintained, 
unless  notice  of  the  time,  place,  and  cause  of  the  injury  is  given  to  the  employer 
within  thirty  days,  and  the  action  is  commenced  within  one  year,  from  the  occur- 
rence of  the  accident  causing  the  injury  or  death. 

In  1888  the  following  words  were  inserted  here:  The  notice  required  by  this 
section  shall  be  in  writing,  signed  by  the  person  injured  or  by  someone  in  his 
behalf;  but  if,  from  physical  or  mental  incapacity,  it  is  impossible  for  the  person 
injured  to  give  the  notice  within  the  time  provided  in  said  section,  he  may  give 
the  same  within  ten  days  after  such  incapacity  is  removed;  and  in  case  of  his 
death  without  having  given  the  notice,  and  without  having  been,  for  ten  days,  at 
any  time  after  his  injury,  of  sufficient  capacity  to  give  the  notice,  his  executor  or 
administrator  may  give  such  notice  within  thirty  days  after  his  appointment. 
Mass.  Pub.  Stat.  chap.  155,  §  1,  March  22,  1888. 

But  no  notice  given  under  the  provisions  of  this  section  shall  be  deemed  to  be 
invalid  or  insufficient  solely  by  reason  of  any  inaccuracy  in  stating  the  time, 
place,  or  cause  of  the  injury;  provided  it  is  shown  that  there  was  no  intention  to 
mislead,  and  that  the  party  entitled  to  notice  was  not  in  fact  misled  thereby. 

By  Mass.  Stat.  1892,  chap.  260,  §  2,  it  was  enacted  that  the  following  words 
should  precede  the  first  sentence  of  the  above  section ;  "Except  in  actions  brought 
by  personal  representatives  under  §  1  of  this  act,  to  recover  damages  for  both 
the  injury  and  death  of  an  employee;"  and  that,  after  the  word  "death"  in 
the  third  line,  there  should  be  inserted  the  words:  "which  follows  instanta- 
neously, or  without  conscious  suffering." 

See.  4.  Whenever  an  employer  enters  into  a  contract,  either  written  or  verbal, 
with  an  independent  contractor  to  do  part  of  such  employer's  work,  or  whenever 
such  contractor  enters  into  a  contract  with  a  subcontractor  to  do  all  or  any  part 
of  the  work  comprised  in  such  contractor's  contract  with  the  employer,  such  con- 
tract or  subcontract  shall  not  bar  the  liability  of  the  employer  for  injuries  to  the 
employees  of  such  contractor  or  subcontractor,  by  reason  of  any  defect  in  the  con- 
dition of  the  ways,  works,  machinery,  or  plant,  if  they  are  the  property  of  the 
employer,  or  furnished  by  him,  and  if  such  defect  arose  or  had  not  been  discov- 
ered or  remedied  through  the  negligence  of  the  employer  or  of  some  person  in- 
trusted by  him  with  the  duty  of  seeing  that  they  were  in  proper  condition. 

Sec.  5.  An  employee  or  his  legal  representatives  shall  not  be  entitled  under  this 
act  to  any  right  of  compensation  or  remedy  against  his  employer  in  any  case, 
where  such  employee  knew  of  the  defect  or  negligence  which  caused  the  injury, 
and  failed  within  a  reasonable  time  to  give,  or  cause  to  be  given,  information 
thereof  to  the  employer,  or  to  some  person  superior  to  himself  in  the  service  of 
the  employer,  who  had  intrusted  to  him  some  general  superintendence. 

Sec.  6.  Any  employer  who  shall  have  contributed  to  an  insurance  fund  created 
and  maintained  for  the  mutual  purposes  of  indemnifying  an  employee  for  personal 
injuries  for  which  compensation  may  be  recovered  under  this  act,  or  to  any  relief 
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society  formed  under  chapter  244  of  the  acts  of  the  year  1882,  as  authorized  by 
chapter  125  of  the  acts  of  the  year  1886,  may  prove,  in  mitigation  of  the  damages 
recoverable  by  an  employee  under  this  act,  such  proportion  of  the  pecuniary  bene- 
fit which  has  been  received  by  such  employee  from  any  such  fund  or  society  on 
account  of  such  contribution  of  said  employer,  as  the  contribution  of  such  em- 
ployer to  such  fund  or  society  bears  to  the  whole  contribution  thereto. 

The  various  amendments  and  additions  which,  as  above  indicated, 
had  been  from  time  to  time  inserted  in  this  act,  were  incorporated  in 
the  consolidated  statute  cited  as  Rev.  Laws  1902,  chap.  106 ;  and  as 
the  text  of  some  of  the  sections  not  ajBfected  by  these  alterations  was 
also  modified  to  some  extent  by  the  same  statute,  it  has  been  deemed 
advisable  to  set  it  out  in  full,  and  some  slight  amendments  which  have 
been  added  from  time  to  time  have  been  inserted  in  brackets,  with  the 
date  of  the  amendment  at  the  end  of  the  paragraph. 

Rev.  Laws  1902,  chap.  106. — Sec.  71.  If  personal  injury  is  caused  to  an  em- 
ployee who,  at  the  time  of  the  injury,  is  in  the  exercise  of  due  care,  by  reason 
of: 

First.  A  defect  in  the  condition  of  the  ways,  works,  or  machinery  connected 
with  or  used  in  the  business  of  the  employer,  which  arose  from,  or  had  not  been 
discovered  or  remedied  in  consequence  of,  the  negligence  of  the  employer  or  of  a 
person  in  his  service  who  had  been  intrusted  by  him  with  the  duty  of  seeing 
that  the  ways,  works,  or  machinery  were  in  proper  condition ;  or 

Second.  The  negligence  of  a  person  in  the  service  of  the  employer  who  was  in- 
trusted with  and  was  exercising  superintendence,  and  whose  sole  or  principal  duty 
was  that  of  superintendence,  or,  in  the  absence  of  such  superintendent,  of  a  per- 
son acting  as  superintendent  with  the  authority  or  consent  of  such  employer;  or, 

Third.  The  negligence  of  a  person  in  the  service  of  the  employer  who  was  in 
charge  or  control  of  a  signal,  switch,  locomotive  engine,  [elevated  train,]  or  train 
upon  a  railroad  [or  elevated  railway] ;  the  employee,  or  his  legal  representative, 
shall,  subject  to  the  provisions  of  the  eight  following  sections,  have  the  same 
rights  to  compensation  and  of  action  against  the  employer  as  if  he  had  not  been 
an  employee,  nor  in  the  service,  nor  engaged  in  the  work,  of  the  employer. 

A  car  which  is  in  use  by,  or  which  is  in  possession  of,  a  railroad  corporation, 
[or  an  elevated  car  which  is  in  use  by  or  which  is  in  possession  of  an  elevated 
railway  corporation,]  shall  be  considered  as  a  part  of  the  ways,  works,  or  ma- 
chinery of  the  corporation  which  uses  or  has  it  in  possession,  within  the  mean- 
ing of  clause  1  of  this  section,  whether  it  is  owned  by  such  corporation  or  by 
some  other  company  or  person.  One  or  more  cars  which  are  in  motion,  whether 
attached  to  an  engine  or  not,  shall  constitute  a  train  within  the  meaning  of 
clause  3  of  this  section,  and  whoever,  as  a  part  of  his  duty  for  the  time  being, 
physically  controls  or  directs  the  movements  of  a  signal,  switch,  locomotive  en- 
gine, [elevated  train]  or  train  shall  be  deemed  to  be  a  person  in  charge  or  con- 
trol of  a  signal,  switch,  locomotive  engine,  [elevated  train]  or  train  within  the 
meaning  of  said  clause.     [As  amended  by  1908,  420.] 

Sec.  72.  If  the  injury  described  in  the  preceding  section  results  in  the  death  of 
the  employee,  and  such  death  is  not  instantaneous,  or  is  preceded  by  conscious 
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suffering,  and  if  there  is  any  person  who  would  have  been  entitled  to  bring  an  ac- 
tion under  the  provisions  of  the  following  section,  the  legal  representatives  of  said 
employee  may,  in  the  action  brought  under  the  provisions  of  the  preceding  section, 
recover  damages  for  the  death,  in  addition  to  those  for  the  injury;  [and  in  the 
same  action,  under  a  separate  count  at  common  law,  may  recover  damages  for 
conscious  suffering  from  the  same  injury.     (As  amended  by  1906,  370.)] 

Sec  73.  If,  as  the  result  of  the  negligence  of  an  employer  himself,  or  of  a  per- 
son for  whose  negligence  an  employer  is  liable  under  the  provisions  of  §  71, 
an  employee  is  instantly  killed,  or  dies  without  conscious  suffering,  his  widow,  or, 
if  he  leaves  no  widow,  his  next  of  kin,  who,  at  the  time  of  his  death,  were  de- 
pendent upon  his  wages  for  support,  shall  have  a  right  of  action  for  damages 
against  the  employer.  [If  an  action  is  brought  under  the  provisions  of  this 
section  by  the  widow  of  the  employee,  or  by  the  next  of  kin,  who  may  have  such 
right  of  action,  or  if  the  action  is  brought  under  the  provisions  of  §  71  by  the 
legal  representatives,  such  action  shall  not  fail  by  reason  of  the  fact  that  it 
should  have  been  brought  under  the  other  section,  but  may  be  amended  so  as  to 
provide  against  such  failure  at  any  time  prior  to  final  judgment.]  (As  amended 
by  1908,  451.) 

Sec.  74.  If,  under  the  provisions  of  either  of  the  two  preceding  sections,  dam- 
ages are  awarded  for  the  death,  they  shall  be  assessed  with  reference  to  the  degree 
of  culpability  of  the  employer  or  of  the  person  for  whose  negligence  the  employer 
is  liable. 

The  amount  of  damages  which  may  be  awarded  in  an  action  under  the  provi- 
sions of  §  71  for  a  personal  injury  to  an  employee,  in  which  no  damages  for 
his  death  are  awarded  under  the  provisions  of  §  72,  shall  not  exceed  $4,000. 

The  amount  of  damages  which  may  be  awarded  in  such  action,  if  damages  for 
his  death  are  awarded  under  the  provisions  of  §  72,  shall  not  exceed  $5,000 
for  both  the  injury  and  the  death,  and  shall  be  apportioned  by  the  jury  between 
the  legal  representatives  of  the  employee  and  the  persons  who  would  have  been 
entitled,  under  the  provisions  of  §  73,  to  bring  an  action  for  his  death  if  it 
had  been  instantaneous  or  without  conscious  suffering. 

The  amount  of  damages  which  may  be  awarded  in  an  action  brought  under  the 
provisions  of  §  73  shall  not  be  less  than  $500  nor  more  than  $5,000. 

Sec.  75.  No  action  for  the  recovery  of  damages  for  injury  or  death  under  the 
provisions  of  §§  71  to  74,  inclusive,  shall  be  maintained  unless  notice  of  the 
time,  place  and  cause  of  the  injury  is  given  to  the  employer  within  sixty  days, 
and  the  action  is  commenced  within  one  year,  after  the  accident  which  causes  the 
injury  or  death.  Such  notice  shall  be  in  writing,  signed  by  the  person  injured 
or  by  a  person  in  his  behalf;  but,  if,  from  physical  or  mental  incapacity,  it  is  im- 
possible for  the  person  injured  to  give  the  notice  within  the  time  provided  in  this 
section,  he  may  give  it  within  ten  days  after  such  incapacity  has  been  removed; 
and  if  he  dies  without  having  given  the  notice  and  without  having  been,  for  ten 
days,  at  any  time  after  his  injury,  of  sufficient  capacity  to  give  it,  his  executor 
or  administrator  may  give  such  notice  within  sixty  days  after  his  appointment. 
A  notice  given  under  the  provisions  of  this  section  shall  not  be  held  invalid  or  in- 
sufficient solely  by  reason  of  an  inaccuracy  in  stating  the  time,  place,  or  cause 
of  the  injury,  if  it  is  shown  that  there  was  no  intention  to  mislead,  and  that  the 
employer  was  not  in  fact  misled  thereby.  The  provisions  of  §  22  of  chap- 
ter 51  shall  apply  to  notices  under  the  provisions  of  this  section. 
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Sec.  76.  If  an  employer  enters  into  a  contract,  written  or  verbal,  with  an  in- 
dependent contractor  to  do  part  of  such  employer's  work,  or  if  such  contractor 
enters  into  a  contract  with  a  subcontractor  to  do  all  or  any  part  of  the  work  com- 
prised in  such  contractor's  contract  with  the  employer,  such  contract  or  subcon- 
tract shall  not  bar  the  liability  of  the  employer  for  injuries  to  the  employees  of 
such  contractor  or  subcontractor,  caused  by  any  defect  in  the  condition  of  the 
ways,  works,  machinery,  or  plant,  if  they  are  the  property  of  the  employer  or  are 
furnished  by  him,  and  if  such  defect  arose,  or  had  not  been  discovered  or  remedied, 
through  the  negligence  of  the  employer,  or  of  some  person  intrusted  by  him  with 
the  duty  of  seeing  that  they  were  in  proper  condition. 

Sec.  77.  An  employee  or  his  legal  representatives  shall  not  be  entitled  under  the 
provisions  of  §§  71  to  74,  inclusive,  to  any  right  of  action  for  damages  against 
his  employer,  if  such  employee  knew  of  the  defect  or  negligence  which  caused 
the  injury,  and  failed  within  a  reasonable  time  to  give,  or  cause  to  be  given,  in- 
formation thereof  to  the  employer,  or  to  some  person  superior  to  himself  in  the 
service  of  the  employer,  who  was  intrusted  with  general  superintendence. 

Sec.  78.  An  employer  who  shall  have  contributed  to  an  insurance  fund  created 
and  maintained  for  the  mutual  purpose  of  indemnifying  an  employee  for  personal 
injuries  for  which  compensation  may  be  recovered  under  the  provisions  of  §§  71 
to  74,  inclusive,  or  to  any  relief  society  formed  under  the  provisions  of  §§  17,  18, 
and  19  of  chapter  125,  may  prove,  in  mitigation  of  the  damages  recoverable  by  an 
employee  under  the  provisions  of  said  sections  such  proportion  of  the  pecuniary 
benefit  which  has  been  received  by  such  employee  from  any  such  fund  or  society 
on  account  of  such  contribution  of  said  employer,  as  the  contribution  of  such 
employer  to  such  fund  or  society  bears  to  the  whole  contribution  thereto. 

Sec.  79.  The  provisions  of  the  eight  preceding  sections  shall  not  apply  to  in- 
juries caused  to  domestic  servants  or  farm  labors  by  fellow  employees. 

Laws  1909,  chap.  514,  §  143.  An  employee  of  a  railroad  corporation  who  is 
injured  by  any  locomotive,  car  or  train  which  is  used  contrary  to  the  provisions 
of  §§  159,  161,  162,  and  163,  of  Part  11.  of  chapter  463  of  the  acts  of  the  year 
1906,  shall  not  be  deemed  to  have  assumed  the  risk  of  such  injury,  although  he 
continues  in  the  employment  of  such  corporation  after  the  unlawful  use  of  such 
locomotive,  car,  or  train  has  been  brought  to  his  knowledge.  An  employee  of  a 
railroad  corporation  who  is  injured  by  any  locomotive,  car,  or  train  by  reason  of 
the  negligence  of  any  other  employee  of  the  corporation  shall  not  be  deemed  to 
have  assumed  the  risk  of  such  injury. 

Laws  1909,  chap.  363,  §  1.  If  a  defect  in  the  ways,  works,  or  machinery  of  a 
person,  partnership,  or  corporation  has  been  reported  to  the  person  whose  duty 
it  is  to  remedy  said  defect,  or  cause  it  to  be  remedied,  or  to  report  its  existence, 
and  such  defect  is  not  remedied  within  a  reasonable  time,  and  by  reason  of  said 
defect  an  employee  is  injured,  such  employee  shall  not  be  held  to  have  assumed  the 
risk  of  such  injury. 

1659.  [657]  Colorado.- Laws  1893,  chap.  77  (Mill's  Anno.  Stat.  Supp. 
1891-1896,  §  1511a). — Sec.  1.  Where,  after  the  passage  of  this  act,  personal  injury 
is  caused  to  an  employee,  who  is  himself  in  the  exercise  of  due  care  and  diligence 
at  the  time: 

( 1 )  By  reason  of  any  defect  in  the  condition  of  the  ways,  works,  or  machinery 
connected  with  or  used  in  the  business  of  the  employer,  which  arose  from,  or  had 
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not  been  discovered  or  remedied  owing  to,  the  negligence  of  the  employer,  or  of 
any  person  in  the  service  of  the  employer,  and  intrusted  by  him  with  the  duty  of 
seeing  that  the  ways,  works,  and  machinery  were  in  proper  condition ;  or 

(2)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  employer, 
intrusted  with  exercising  superintendence,  whose  sole  or  principal  duty  is  that  of 
superintendence. 

(3)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  employer, 
"who  has  the  charge  or  control  of  any  switch,  signal,  locomotive  engine,  or  train 
upon  a  railroad,  the  employee,  or  in  case  the  injury  results  in  death,  the  parties 
entitled  by  law  to  sue  and  recover  for  such  damages,  shall  have  the  same  right 
■of  compensation  and  remedy  against  the  employer  as  if  the  employee  had  not  been 
an  employee  of,  or  in  the  service  of,  the  employer  or  engaged  in  his  or  its  works. 

Sec.  2  (1511b).  The  amount  of  compensation  recoverable  under  this  act,  in  case 
■of  a  personal  injury  resulting  solely  from  the  negligence  of  a  coemployee,  shall  not 
■exceed  the  sum  of  $5,000.  No  action  for  the  recovery  of  compensation  for  injury 
■or  death  under  this  act  shall  be  maintained  unless  written  notice  of  the  time, 
place,  and  cause  of  the  injury  is  given  to  the  employer  within  sixty  days,  and  the 
action  is  commenced  within  two  years,  from  the  occurrence  of  the  accident  causing 
the  injury  or  death.  But  no  notice  given  under  the  provisions  of  this  section 
.shall  be  deemed  invalid  or  insufficient  solely  by  reason  of  any  inaccuracy  in  stat- 
ing the  time,  place,  or  cause  of  injury:  Provided,  It  is  shown  that  there  was  no 
intention  to  mislead,  and  that  the  party  entitled  to  notice  was  not  in  fact  misled 
thereby. 

Sec.  3  (1511c).  Whenever  an  employer  enters  into  a  contract,  either  written 
or  verbal,  with  an  independent  contractor,  to  do  part  of  such  employer's  work,  or 
-whenever  such  contractor  enters  into  a  contract  with  a  subcontractor  to  do  all 
or  a  part  of  the  work  comprised  in  such  contract  or  contracts  with  the  employer, 
such  contract  or  subcontract  shall  not  bar  the  liability  of  the  employer  for  in- 
juries to  the  employees  of  such  contractor  or  subcontractor,  by  reason  of  any 
defect  in  the  condition  of  the  ways,  works,  machinery,  or  plant,  if  they  are  the 
property  of  the  employer  or  furnished  by  him,  and  if  such  defect  arose  or  had  not 
been  discovered  or  remedied  through  the  negligence  of  the  employer  or  of  some 
person  intrusted  by  him  with  the  duty  of  seeing  that  they  were  in  proper  con- 
dition. 

Sec.  4  (1511d).  An  employee,  or  those  entitled  by  law  to  sue  and  recover  un- 
der the  provisions  of  this  act,  shall  not  be  entitled  under  this  act  to  any  right  of 
compensation  or  remedy  against  his  employer  in  any  case  where  such  employee 
knew  of  the  defect  or  negligence  which  caused  the  injury,  and  failed  within  a  rea- 
sonable time  to  give  or  cause  to  be  given  information  thereof  to  the  employer,  or 
to  some  person  superior  to  himself  in  the  service  of  his  employer,  who  had  in- 
trusted to  him  some  general  superintendence. 

Sec.  5  (1511e).  If  the  injury  sustained  by  the  employee  is  clearly  the  result  of 
the  negligence,  carelessness,  or  misconduct  of  a  coemployee,  the  coemployee  shall 
be  equally  liable  under  the  provisions  of  this  act  with  the  employer,  and  may  be 
made  a  party  defendant  in  all  actions  brought  to  recover  damages  for  such  injury. 
Upon  the  trial  of  such  action  the  court  may  submit  to  and  require  the  jury  to 
find  a  special  verdict  upon  the  question  as  to  whether  the  employer  or  his  vice 
principal  was  or  was  not  guilty  of  negligence  proximately  causing  the  injury 
complained  of;  or  whether  such  injury  resulted  solely  from  the  negligence  of  the 
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coemployee;  and  in  case  the  jury  by  their  special  verdict  find  that  the  injury  was 
solely  the  result  of  the  negligence  of  the  employer  or  vice  principal,  then  and  in 
that  case  the  jury  shall  assess  the  full  amount  of  plaintiff's  damages  against  the 
employer,  and  the  suit  shall  be  dismissed  as  against  the  employee;  but  in  case 
the  jury  by  their  special  verdict  find  that  the  injury  resulted  solely  from  the  neg- 
ligence of  the  coemployee,  the  jury  may  assess  damages  both  against  the  em- 
ployer and  the  employee. 
Approved  April  8,  1893. 

This  act  was  expressly  repealed  by  the  statute  set  out  in  chapter 
Lxxvi.,  post. 

1660.  [658]  Indiana.— Acts  1893,  chap.  130,  p.  294;  3  Rev.  Stat.  1894, 
§§  7083-7087;  Horner's  Rev.  Stat.  1897,  §§  5206,  5210;  Burns's  Rev.  Stat.  1901, 
§§  7083-7087;  Rev.  Stat.  7083.  Liability  for  Personal  Injuries. — 1.  That  every 
railroad  or  other  corporation,  except  municipal,  operating  in  this  state,  shall  be 
liable  in  damages  for  personal  injury  suffered  by  any  employee  while  in  its  service, 
the  employee  so  injured  being  in  the  exercise  of  due  care  and  diligence,  in  the 
following  cases: 

First.  When  such  injury  is  suffered  by  reason  of  any  defect  in  the  condition  of 
ways,  works,  plant,  tools,  and  machinery  connected  with  or  in  use  in  the  business 
of  such  corporation,  when  such  defect  was  the  result  of  negligence  on  the  part  of 
the  corporation,  or  some  person  intrusted  by  it  with  the  duty  of  keeping  such 
way,  works,  plant,  tools,  or  machinery  in  proper  condition. 

Second.  Where  such  injury  resulted  from  the  negligence  of  any  person  in  the 
service  of  such  corporation,  to  whose  order  or  direction  the  injured  employee  at 
the  time  of  the  injury  was  bound  to  conform,  and  did  conform. 

Third.  Where  such  injury  resulted  from  the  act  or  omission  of  any  person 
done  or  made  in  obedience  to  any  rule,  regulation,  or  by-law  of  such  corporation, 
or  in  obedience  to  the  particular  instructions  given  by  any  person  delegated  with 
the  authority  of  the  corporation  in  that  behalf. 

Fourth.  Where  such  injury  was  caused  by  the  negligence  of  any  person  in  the 
service  of  such  corporation,  who  has  charge  of  any  signal,  telegraph  office,  switch 
yard,  shop,  roundhouse,  locomotive  engine,  or  train  upon  a  railway,  or  where 
such  injury  was  caused  by  the  negligence  of  any  person,  coemployee,  or  fellow 
servant  engaged  in  the  same  common  service  in  any  of  the  several  departments 
of  the  service  of  any  such  corporation,  the  said  person,  coemployee,  or  fellow 
servant  at  the  time  acting  in  the  place  and  performing  the  duty  of  the  corpo- 
ration in  that  behalf,  and  the  person  so  injured,  obeying  or  conforming  to  the 
order  of  some  superior  at  the  time  of  such  injury,  having  authority  to  direct; 
but  nothing  herein  shall  be  construed  to  abridge  the  liability  of  the  corpo- 
ration under  existing  laws. 

Sec.  7084.  When  Damages  not  Recoverable. — 2.  Neither  an  employee  nor  his. 
legal  representative  shall  be  entitled  under  this  act  to  any  right  of  compen- 
sation or  remedy  against  the  corporation  in  any  case  where  the  injury  results 
from  obedience  to  any  order  which  subjects  the  employee  to  palpable  danger;  nor 
where  the  injury  was  caused  by  the  incompetency  of  the  coemployee,  and  such 
incompetency  was  known  to  the  employee  injured,  or  such  injured  employee,  in 
the  exercise  of  reasonable  care,  might  have  discovered  such  incompetency;  unless 
the  employee  so  injured  gave  or  caused  to  be  given  information  thereof  to  the 
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corporation  or  to  some  superior  intrusted  with  the  general  superintendence  of 
such  ooemployee,  and  such  corporation  failed  or  refused  to  discharge  such  in- 
competent employee  within  a  reasonable  time,  or  failed  or  refused  within  a. 
reasonable  time  to  investigate  the  alleged  incompetency  of  the  coemployee  or 
superior,  and  discharge  him  if  found  incompetent. 

Repealed  by  act  1894,  chap.  64. 

Sec.  7085.  Measure  of  Damages. — 3.  The  measure  of  damages  recoverable  un- 
der this  act  shall  be  commensurate  with  the  injury  sustained,  unless  death  re- 
sults from  such  injury,  when,  in  such  case,  the  action  shall  survive  and  be  gov- 
erned in  all  respects  by  the  law  now  in  force  as  to  such  actions:  Provided, 
That  where  any  such  person  recovers  a  judgment  against  a  railroad  or  other 
corporation,  and  such  corporation  taltes  an  appeal,  and  pending  such  appeal 
the  injured  person  dies,  and  the  judgment  rendered  in  the  court  below  be  there- 
after reversed,  the  right  of  action  of  such  person  shall  survive  to  his  legal 
representative. 

Sec.  7086.  Contracts  of  Release  Void. — 5.  All  contracts  made  by  railroads  or 
other  corporations  with  their  employees,  or  rules  or  regulations  adopted  by  any 
corporation,  releasing  or  relieving  it  from  liability  to  any  employee  having  a 
right  of  action  under  the  provisions  of  this  act,  are  hereby  declared  null  and 
void.  The  provisions  of  this  act,  however,  shall  not  apply  to  any  injuries  sus- 
tained before  it  takes  eflfect;  nor  shall  it  affect  in  any  manner  any  suit  or 
legal  proceedings  pending  at  the  time  it  takes  eiTect. 

In  effect  March  4,   1893. 

[This  statute,  in  so  far  as  it  applies  to  corporations  other  than  rail- 
road corporations,  has  been  pronounced  unconstitutional.^  But,  as 
applied  to  railroads  alone,  it  has  been  frequently  upheld.^  In  re- 
spect to  railroads,  however,  its  application  is  limited  to  injuries 
caused  by  those  risks  which  are  peculiar  to  the  operation  of  rail- 
roads.^ Consequently,  under  the  decisions  of  the  court,  the  statute 
is  similar  in  this  respect  to  those  reviewed  in  chapter  lxxvi.,  post. 
But,  as  the  language  is  patterned  closely  after  that  of  the  English 
employers'  liability  act  of  1880  (except  as  to  the  employers  to  whom 
it  is  applicable),  and  as  there  is  quite  a  body  of  decisions  rendered 
under  the  act  before  its  application  was  limited  in  the  manner  noted 
above,  it  is  deemed  advisable  to  retain  it  in  the  present  location. 

Ti  Bedford  Quarries  Go.  v.Bouffh  (1907)  negligence   of  the   engineer  while  both 

168    Ind.    671,    14    L.R.A.  (N.S.)     418,  are  acting  in  the  line  of  duty  as  em- 

80  N.   E.   529,  where  it  was  held  that  ployees  of  a  corporation  has  a  right  of 

the  imposing  upon  private  corporations  action  against  the  company,  under  the 

of  a  liability  for  injuries  to  employees  Indiana  employers'  liability  act  of  1893. 

which  will  not  exist  in  case  of  individ-  Pittsburgh,   C.   G.   &  St.   L.  R.   Go.  v. 

uals   or  partnerships  for  injuries  aris-  Montgomery     (1905)     152    Ind.    1,    69 

ing  from  the  same  cause  and  under  the  L.R.A.  875,  71  Am.  St.  Rep.  301,  49  N. 

same    condition    violates    the    constitu-  B.  582. 

tional  provision  guaranteeing  equal  pro-  *  See  Richey  v.  Cleveland,  C.  C.  &  St. 

tection  of  the  laws.  h.  R.  Go.   (1911)  —  Ind.  — ,  —  L.R.A. 

2  A  freight  brakeman  injured  by  the  (N.S.)   — ,  96  N.  E.  694. 
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For  a  discussion  as  to  the  constitutionality  of  this  statute,  see  the 
concluding  chapter  of  this  treatise. 

In  the  note  below  will  be  found  a  number  of  cases  construing  the- 
statute  in  its  limited  application.*  For  other  cases  involving  the  same- 
question  arising  under  other  statutes  receiving  the  same  construction,, 
see  §§  1778,  1780,  1782,  1784,  b,  1790,  1795,  a,  1801a,  post.] 

1661.  [659]  New  York.—  Laws  1902,  chap.  600  (Consol.  Laws  1909,. 
labor  la-SF,  art.  14)  : — Sec.  1  (§  200).  Where,  after  this  act  takes  effect,  per- 
sonal injury  is  caused  to  an  employee  who  is  himself  in  the  exercise  of  due  care- 
and  diligence  at  the  time: 

1.  By  reason  of  any  defect  in  the  condition  of  the  ways,  works,  or  machinery 
connected  with  or  used  in  the  business  of  the  employer,  which  arose  from  or  had 
not  been  discovered  or  remedied,  owing  to  the  negligence  of  the  employer  or  of 
any  person  in  the  service  of  the  employer  and  intrusted  by  him  with  the  duty 
of  seeing  that  the  ways,  works,  or  machinery  were  in  proper  condition; 

2.  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  employer  in- 
trusted with  and  exercising  superintendence,  whose  sole  or  principal  duty  is  that 
of  superintendence,  or,  in  the  absence  of  such  superintendent,  of  any  person  act- 
ing as  superintendent  with  the  authority  or  consent  of  such  employer, — ^the  em- 
ployee, or  in  case  the  injury  results  in  death,  the  executor  or  administrator  of  a 
deceased  employee  who  has  left  him  surviving  a  husband,  wife,  or  next  of  kin, 
shall  have  the  same  right  of  compensation  and  remedies  against  the  employer  as 

*  A  member  of  a  repair  and  construe-  not   hold   the    railroad    company   liable 

tion  gang  on  a   street  railway   is  not,  for  the  resulting  injuries.     Thacker  v. 

while  engaged  in  unloading  rails  from  Chicago,  I.  &  L.  It.  Co.   (1902)   159  Ind. 

a  standing  car,  exposed  to  any  of  the  82,  59  L.R.A.  792,  64  N.  E.  605.     The 

peculiar  hazards  of  using  and  operating  basis    of    this    decision    was    that    the 

a  railroad,  so  as  to  come  within  the  pro-  the  brakeman  was  a  mere  fellow  servant 

tection    of    the    statute.      Indianapolis  of  the  section  hand,  and   although  the 

Traction    d    Terminal    Co.    v.    Kinney  act  of  applying  the  brakes  was  done  in 

(1908)    171   Ind.   612,  23  L.R.A. (N.S.)  accordance  with  a  signal  received  from 

711,  85  N.  E.  954.  a  vice  principal,  nevertheless,  the  signal 

A  member  of  a  bridge  gang  injured  did    not   require   the   brakeman   to   im- 

by  the  falling  of  piles  is  not  within  the  peril  the  safety  of  the  other  men  on  the 

protection  of  the  statute.     Cleveland,  C.  car    by    applying    the    brakes    without 

C.  &  St.  L.  B.  Co.  V.  Poland  (1910)   174  giving  them  any  warning. 
Ind.  411,  91  N.  E.  594,  rehearing  denied        But    a   more   liberal    construction   of 

(1910)   174  Ind.  417,  92  N.  E.  165.  the    statute    has    been    given    by    other 

An  injury  received  by  a  fall  from  a  courts.    Thus,  in  Louisville  &  N.  R.  Co. 

hand  car  is  not  within  a  statute  making  v.   Melton    (1907)    127  Ky.  276,   105  S. 

employers  liable  for  injuries  received  by  W.  366,  rehearing  denied  in  (1908)   127 

employees   in   the   operation   of   a   rail-  Ky.  291,   110  S.  W.   233,  recovery  was 

road,  since  the  hazard  is  not  so  peculiar  allowed  for  injuries  to  a  carpenter  en- 

as  to  come  within  a  proper  classification  gaged  in  building  a.  coal  chute,  by  rea- 

of   perils   for  which   railroads   may   be  son  of  the  breaking  of  a  chain  used  to 

rendered  liable.    Rickey  v.  Cleveland,  C.  lift  the  beams.     This  decision  was  sus- 

C.  &  St.  L.  R.  Co.    (1911)    —  Ind.  — ,  tained   by   the   United   States   Supreme 

—  L.R.A.(N.S.)    — ,  96  N.   E.   694.  Court    (1910)    218  U.  S.   36,  54  L.  ed. 

A  railroad  section  hand  thrown  from  921,   —   L.R.A. (N.S.)    — ,   30    Sup.   Ct. 

a  hand   car   by   the  application   of  the  Rep.  676,  over  the  contention  that  the 

brakes  by  the  brakeman  without  warn-  act    as    thus    applied    was    unconstitu- 

ing,  on  the  signal  of  the  foreman,  can-  tional. 
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if  the  employee  had  not  been  an  employee  of,  nor  in  the  service  of,  the  employer, 
nor  engaged  in  his  work.  The  provisions  of  law  relating  to  actions  for  causing 
death  by  negligence,  so  far  as  the  same  are  consistent  with  this  act,  shall  apply 
to  an  action  brought  by  an  executor  or  administrator  of  a  deceased  employee  su- 
ing under  the  provisions  of  this  act. 

Sec.  2.  (§  200).  No  action  for  recovery  of  compensation  for  injury  or  death 
under  this  act  shall  be  maintained  unless  notice  of  the  time,  place,  and  cause 
of  the  injury  is  given  to  the  employer  within  one  hundred  and  twenty  days  and 
the  action  is  commenced  within  one  year  after  the  occurrence  of  the  accident 
causing  the  injury  or  death.  The  notice  required  by  this  section  shall  be  in 
writing  and  signed  by  the  person  injured  or  by  someone  in  his  behalf;  but  if, 
from  physical  or  mental  incapacity,  it  is  impossible  for  the  person  injured  to 
give  notice  within  the  time  provided  in  said  section,  lie  may  give  the  same 
within  ten  days  after  such  incapacity  is  removed.  In  case  of  his  death  without 
having  given  such  notice,  his  executor  or  administrator  may  give  such  notice 
within  sixty  days  after  his  appointment;  but  no  notice  under  the  provisions  of 
this  section  shall  be  deemed  to  be  invalid  or  insufficient  solely  by  reason  of  any 
inaccuracy  in  stating  the  time,  place,  or  cause  of  the  injury,  if  it  be  shown 
that  there  was  no  intention  to  mislead  and  that  the  party  entitled  to  notice  was 
not  in  fact  misled  thereby.  The  notice  required  by  this  section  shall  be  served 
on  the  employer,  or  if  there  is  more  than  one  employer,  upon  one  of  such  em- 
ployers, and  may  be  served  by  delivering  the  same  to  or  at  the  residence  or 
place  of  business  of  the  person  on  whom  it  is  to  be  served.  The  notice  may  be 
served  by  post,  by  letter  addressed  to  the  person  on  whom  it  is  to  be  served,  at 
his  last  known  place  of  residence  or  place  of  business,  and  if  served  by  post 
shall  be  deemed  to  have  been  served  at  the  time  when  the  letter  containing  the 
same  would  be  delivered  in  the  ordinary  course  of  the  post.  When  the  employer 
is  a  corporation,  notice  shall  be  served  by  delivering  the  same  or  by  sending  it 
by  post,  addressed  to  the  office  or  principal  place  of  business  of  such  corporation. 

Sec.  3  (§  202).  An  employee,  by  entering  upon  or  continuing  in  the  service 
of  the  employer,  shall  be  presumed  to  have  assented  to  the  necessary  risks  of  the 
occupation  or  employment,  and  no  others.  The  necessary  risks  of  the  occupation 
or  employment  shall,  in  all  cases  arising  after  this  act  takes  effect,  be  considered 
as  including  those  risks,  and  those  only,  inherent  in  the  nature  of  the  business, 
which  remain  after  the  employer  has  exercised  due  care  in  providing  for  the 
safety  of  his  employees,  and  has  complied  with  the  laws  affecting  or  regulating 
such  business  or  occupation  for  the  greater  safety  of  such  employees.  In  an 
action  maintained  for  the  recovery  of  damages  for  personal  injuries  to  an  em- 
ployee received  after  this  act  takes  effect,  owing  to  any  cause  for  which  the 
employer  would  otherwise  be  liable,  the  fact  that  the  employee  continued  in  the 
service  of  the  employer  in  the  same  place  and  course  of  employment  after  the 
discovery  by  such  employee,  or  after  he  had  been  informed  of,  the  danger  of 
personal  injury  therefrom,  shall  not,  as  a  matter  of  law,  be  considered  as  an 
assent  by  such  employee  to  the  existence  or  continuance  of  such  risks  of  per- 
sonal injury  therefrom,  or  as  negligence  contributing  to  such  injury.  The  ques- 
tion whether  the  employee  understood  and  assumed  the  risk  of  such  injury,  or 
was  guilty  of  contributory  negligence,  by  his  continuance  in  the  same  place 
and  course  of  employment  with  knowledge  of  the  risk  of  injury,  shall  be  one 
of  fact,  subject  to  the  usual  powers  of  the  court  in  a  proper  case  to  set  aside  a 
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verdict  rendered  contrary  to  the  evidence.  An  employee,  or  his  legal  repre- 
sentative, shall  not  be  entitled  under  this  act  to  any  right  of  compensation  or 
remedy  against  the  employer  in  any  case  where  such  employee  knew  of  the  defect 
or  negligence  which  caused  the  Injury,  and  failed,  within  a  reasonable  time,  to 
give,  or  cause  to  be  given.  Information  thereof  to  the  employer,  or  to  some 
person  superior  to  himself  in  the  service  of  the  employer,  who  had  intrusted 
to  him  some  general  superintendence,  unless  it  shall  appear  on  the  trial  that 
such  defect  or  negligence  was  known  to  such  employer,  or  superior  person  prior 
to  such  injuries  to  the  employee. 

Sec.  4.  (§  203).  An  employer  who  shall  have  contributed  to  an  insurance 
fund  created  and  maintained  for  the  mutual  purpose  of  indemnifying  an  em- 
ployee for  personal  injuries,  for  which  compensation  may  be  recovered  under 
this  act,  or  to  any  relief  society  or  benefit  fund  created  under  the  laws  of  this 
state,  may  prove  in  mitigation  of  damages  recoverable  by  an  employee  under  this 
act  such  proportion  of  the  pecuniary  benefit  which  has  been  received  by  such  em- 
ployee from  such  fund  or  society  on  account  of  such  contribution  of  employer, 
as  the  contribution  of  such  employer  to  such  fund  or  society  bears  to  the  whole 
contribution  thereto. 

Sec.  5.  (§  204).  Every  existing  right  of  action  for  negligence  or  to  recover 
damages  for  injuries  resulting  in  death  is  continued,  and  nothing  in  this  act 
contained  shall  be  construed  as  limiting  any  such  right  of  action;  nor  shall  the 
failure  to  give  the  notice  provided  for  in  §  2  of  this  act  be  a  bar  to  the  main- 
tenance of  a  suit  upon  any  such  existing  right  of  action. 

Sec.  6.  This  act  shall  take  effect  July  1,  1902. 

Laws  of  1910,  chap.  352,  amended  §§  200,  201,  202,  and  added 
§  202a,  as  follows: 

Sec.  200.  Employer's  Liability  for  Injuries. — When  personal  injury  is  caused 
to  an  employee  who  is  himself  in  the  exercise  of  due  care  and  diligence  at  the 
time: 

1.  By  reason  of  any  defect  in  the  condition  of  the  ways,  works,  machinery,  or 
plant,  connected  with  or  used  in  the  business  of  the  employer,  which  arose  from 
or  had  not  been  discovered  or  remedied  owing  to  the  negligence  of  the  employer 
or  of  any  person  in  the  service  of  the  employer,  and  intrusted  by  him  with  the 
duty  of  seeing  that  the  ways,  works,  machinery,  or  plant  were  in  proper  con- 
dition ; 

2.  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  employer, 
intrusted  with  any  superintendence,  or  by  reason  of  the  negligence  of  any  per- 
son intrusted  with  authority  to  direct,  control,  or  command  any  employee  in  the 
performance  of  the  duty  of  such  employee.  The  employee,  or,  in  case  the  injury 
results  in  death,  the  executor  or  administrator  of  a  deceased  employee  who 
has  left  him  surviving  a  husband,  wife,  or  next  of  kin,  shall  have  the  same  right 
of  compensation  and  remedies  against  the  employer  as  if  the  employee  had  not 
been  an  employee  of,  nor  in  the  service  of,  the  employer,  nor  engaged  in  his 
work.  The  provisions  of  law  relating  to  actions  for  causing  death  by  negligence, 
so  far  as  the  same  are  consistent  with  this  act,  shall  apply  to  an  action 
brought  by  an  executor  or  administrator  of  a  deceased  employee,  suing  under 
the  provisions  of  this  article.     If  an  employer  enters  into  a  contract,  written  or 
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■wsrbal,  with  an  independent  contractor,  to  do  part  of  such  employer's  work,  or 
if  such  contractor  enters  into  a  contract  with  a,  subcontractor  to  do  all  or  any 
part  of  the  work  comprised  in  such  contractor's  contract  with  the  employer, 
such  contract  or  subcontract  shall  not  bar  the  liability  of  the  employer  for  the 
injuries  to  the  employees  of  such  contractor  or  subcontractor,  caused  by  any  de- 
fect in  the  condition  of  the  ways,  works,  machinery,  or  plant,  if  they  are  the 
property  of  the  employer,  or  are  furnished  by  him,  and  if  such  defect  arose,  or 
had  not  been  discovered  or  remedied,  through  the  negligence  of  the  employer,  or 
of  some  person  intrusted  by  him  with  the  duty  of  seeing  that  they  were  in  proper 
condition. 

Sec.  201.  Notice  to  be  Served. — ^No  action  for  recovery  of  compensation  for 
injury  or  death  under  this  article  shall  be  maintained  unless  notice  of  the  time, 
place,  and  cause  of  the  injury  is  given  to  the  employer  within  one  hundred  and 
twenty  days,  and  the  action  is  commenced  within  one  year  after  the  occur- 
rence of  the  accident  causing  the  injury  or  death.  The  notice  required  by  this 
section  shall  be  in  writing,  and  signed  by  the  person  injured,  or  by  someone 
in  his  behalf;  but  if,  from  physical  or  mental  incapacity,  it  is  impossible  for 
the  person  injured  to  give  notice  within  the  time  provided  in  this  section,  he 
may  give  the  same  within  ten  days  after  such  incapacity  is  removed.  In  case 
of  his  death  without  having  given  such  notice,  his  executor  or  administrator 
may  give  such  notice  within  sixty  days  after  his  appointment;  but  no  notice 
under  the  provisions  of  this  section  shall  be  deemed  to  be  invalid  or  insufficient 
solely  by  reason  of  any  inaccuracy  in  stating  the  time,  place,  or  cause  of  the 
injury,  if  it  be  shown  that  there  was  no  intention  to  mislead,  and  that  the  party 
entitled  to  notice  was  not  in  fact  misled  thereby.  If  such  notice  does  not  ap- 
prise the  employer  of  the  time,  place,  or  cause  of  injury,  he  may,  within  eight 
days  after  service  thereof,  serve  upon  the  sender  a,  written  demand  for  a  fur- 
ther notice,  which  demand  must  specify  the  particular  in  which  the  first  notice 
is  claimed  to  be  defective,  and  a  failure  by  the  employer  to  make  such  demand  as 
herein  provided  shall  be  a  waiver  of  all  defects  that  the  notice  may  contain. 
After  service  of  such  demand,  as  herein  provided,  the  sender  of  such  notice 
may  at  any  time  within  eight  days  thereafter  serve  an  amended  notice  which 
shall  supersede  such  first  notice,  and  have  the  same  effect  as  an  original  notice 
hereunder.  The  notice  required  by  this  section  shall  be  served  on  the  employer, 
or,  if  there  is  more  than  one  employer,  upon  one  of  such  employers,  and  may 
be  served  by  delivering  the  same  to  or  at  the  residence  or  place  of  business  of  the 
person  on  whom  it  is  to  be  served.  The  notice  or  demand  may  be  served  by 
post,  by  letter  addressed  to  the  person  on  whom  it  is  to  be  served,  at  his  last 
known  place  of  residence  or  place  of  business,  and,  if  served  by  post,  shall  be 
deemed  to  have  been  served  at  the  time  when  the  letter  containing  the  same 
would  be  delivered  in  the  ordinary  course  of  the  post.  When  the  employer  is 
a  corporation,  notice  shall  be  served  by  delivering  the  same,  or  by  sending  it  by 
post,  addressed  to  the  office  or  principal  place  of  business  of  such  corporation. 

Sec.  202.  Assumption  of  Risk;  Contributory  Negligence,  When  a  Question 
of  Fact. — An  employee,  by  entering  upon  or  continuing  in  the  service  of  the 
employer,  shall  be  presumed  to  have  assented  to  the  necessary  risks  of  the 
occupation  or  employment,  and  no  others.  The  necessary  risks  of  the  occu- 
pation or  employment  shall,  in  all  cases  arising  after  this  article  takes  effect,  be 
considered  as  including  those  risks,  and  those  only,  inherent  in  the  nature  of  the 
M.  &  S.  Vol.  v.— 321. 
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business,  which  remain  after  the  employer  has  exercised  due  care  in  providing 
for  the  safety  of  his  employees,  and  has  complied  with  the  laws  affecting  or 
regulating  such  business  or  occupation  for  the  greater  safety  of  such  employees. 
In  an  action  brought  to  recover  damages  for  personal  injury  or  for  death  re- 
sulting therefrom,  received  after  this  act  takes  effect,  owing  to  any  cause,  in- 
cluding open  and  visible  defects,  for  which  the  employer  would  be  liable  but 
for  the  hitherto  available  defense  of  assumption  of  risk  by  the  employee,  the 
fact  that  the  employee  continued  in  the  service  of  the  employer  in  the  same 
place  and  course  of  employment  after  the  discovery  by  such  employee,  or  after 
he  had  been  informed,  of  the  danger  of  personal  injury  therefrom,  shall  not  be, 
as  matter  of  fact  or  as  matter  of  law,  an  assumption  of  the  risk  of  injury  there- 
from, but  an  employee,  or  his  legal  representative,  shall  not  be  entitled  under 
this  article  to  any  right  of  compensation  or  remedy  against  the  employer  in  any 
case  where  such  employee  knew  of  the  defect  or  negligence  which  caused  the 
injury,  and  failed,  within  a  reasonable  time,  to  give,  or  cause  to  be  given,  in- 
formation thereof  to  the  employer,  or  to  some  person  superior  to  himself  in  the 
service  of  the  employer,  or  who  had  intrusted  to  him  some  superintendence, 
unless  it  shall  appear  on  the  trial  that  such  defect  or  negligence  was  known 
to  such  employer  or  superior  person  prior  to  such  injuries  to  the  employee;  or 
unless  such  defect  could  have  been  discovered  by  such  employer  by  reasonable  and 
proper  care,  tests,  or  inspection. 

202a.  Trial;  Burden  of  Proof, — On  the  trial  of  any  action  brought  by  any  em- 
ployee or  his  personal  representative  to  recover  damages  for  negligence  arising 
out  of  and  in  the  course  of  such  employment,  contributory  negligence  of  the 
injured  employee  shall  be  a  defense,  to  be  so  pleaded  and  proved  by  the  de- 
fendant. 

By  Laws  of  1906,  chap.  657,  the  following  section  was  added  to 
the  railroad  law,  and  forms  §  42a  of  the  railroad  law  as  embraced 
in  the  Consolidated  Laws  of  1910 : 

§  42a.  Liability  to  Employees. — In  all  actions  against  a  railroad  corpo- 
ration, foreign  or  domestic,  doing  business  in  this  state,  or  against  a  receiver 
thereof,  for  personal  injury  to,  or  death  resulting  from  personal  injury  of,  any 
person,  while  in  the  employment  of  such  corporation  or  receiver,  arising  from 
the  negligence  of  such  corporation  or  receiver  or  of  any  of  its  or  his  officers  or 
employees,  every  employee,  or  his  legal  representatives,  shall  have  the  same  rights 
and  remedies  for  an  injury,  or  for  death  suffered  by  him,  from  the  act  of  omission 
or  such  corporation  or  receiver  or  of  its  or  his  officers  or  employees,  as  are  now  al- 
lowed by  law,  and,  in  addition  to  the  liability  now  existing  by  law,  it  shall  be  held 
in  such  actions  that  persons  engaged  in  the  service  of  any  railroad  corporation, 
foreign  or  domestic,  doing  business  in  this  state,  or  in  the  service  of  a  receiver 
thereof,  who  are  intrusted  by  such  corporation  or  receiver  with  the  authority  of 
superintendence,  control,  or  command  of  other  persons  in  the  employment  of 
such  corporation  or  receiver,  or  with  the  authority  to  direct  or  control  any 
other  employee  in  the  performance  of  the  duty  of  such  employee,  or  who  have, 
as  a.  part  of  their  duty,  for  the  time  being,  physical  control  or  direction  of  the 
movement  of  a  signal,  switch,  locomotive  engine,  car  train,  or  telegraph  office,  are 
vice  principals  of  such  corporation  or  receiver,  and  are  not  fellow  servants  of 
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such  injured  or  deceased  employee.  If  an  employee,  engaged  in  the  service  of 
any  such  railroad  corporation,  or  of  a  receiver  thereof,  shall  receive  any  injury 
by  reason  of  any  defect  in  the  condition  of  the  ways,  works,  machinery,  plant, 
tools,  or  implements,  or  of  any  car,  train,  locomotive,  or  attachment  thereto  be- 
longing, owned,  or  operated,  or  being  run  and  operated,  by  such  corporation  or 
receiver,  when  such  defect  could  have  been  discovered  by  such  corporation  or  re- 
ceiver by  reasonable  and  proper  care,  tests,  or  inspection,  such  corporation  or 
receiver  shall  be  deemed  to  have  had  knowledge  of  such  defect  before  and  at  the 
time  such  injury  is  sustained;  and  when  the  fact  of  such  defect  shall  be  proved 
upon  the  trial  of  any  action  in  the  courts  of  this  state,  brought  by  such  em- 
ployee or  his  legal  representatives,  against  any  such  railroad  corporation  or  re- 
ceiver, on  account  of  such  injuries  so  received,  the  same  shall  be  prima  facie 
evidence  of  negligence  on  the  part  of  such  corporation  or  receiver.  This  section 
shall  not  affect  actions  or  causes  of  action  now  existing;  and  no  contract,  re- 
ceipt, rule,  or  regulation,  between  an  employee  and  a  railroad  corporation  or 
receiver,  shall  exempt  or  limit  the  liability  of  such  corporation  or  receiver  from 
the  provisions  of  this  section. 

[It  will  be  seen  from  the  language  of  this  section  that  its  effect  is 
but  little  more  than  to  extend  the  application  of  the  employers'  lia- 
bility act  to  certain  designated  railroad  employees,  and  to  make  the 
statute  in  this  respect  conform  to  the  English  act  and  others  modeled 
closely  thereafter.  It  is  to  be  noted,  however,  that  there  is  no  pro- 
vision in  this  act  for  a  notice  of  injury  to  be  given  to  the  employer, 
consequently  the  giving  of  such  notice  is  not  a  condition  precedent 
to  a  recovery  in  an  action  brought  under  this  section,  as  it  is  under 
the  employers'  liability  act.    See  §  1711,  post. 

This  act  has  been  pronounced  constitutional.^] 

1661a.  Ohio.- Act  of  April  2,  1890.  Sec.  2.  It  shall  be  unlawful  for  any 
such  corporation  to  knowingly  or  negligently  use  or  operate  any  car  or  loco- 
motive that  is  defective,  or  any  car  or  locomotive  upon  which  the  machinery  or  at- 
tachments thereto  belonging  are  in  any  manner  defective.  If  the  employee  of  any 
such  corporation  shall  receive  any  injury  by  reason  of  any  defect  in  any  car  or 
locomotive,  or  the  machinery  or  attachments  thereto  belonging,  owned  and  op- 
erated, or  being  run  and  operated,  by  such  corporation,  such  corporation  shall 
be  deemed  to  have  had  knowledge  of  such  defect  before  and  at  the  time  such 
injury  is  so  sustained;  and  when  the  fact  of  such  defect  shall  he  made  to  appear 
in  the  trial  of  any  action  in  the  courts  of  this  state,  brought  by  such  employee, 
or  his  legal  representatives,  against  any  railroad  corporation  for  damages  on 
account  of  such  injuries  so  received,  the  same  shall  be  prima  facie  evidence  of 
negligence  on  the  part  of  such  corporation.!     Ohio  General  Code,  1910,  §§  6242, 

1  Vroom  V.  New  York  C.  &  E.  R.  R.  prevent  heavy  stones  which  are  loaded 

Go.  (1909)  129  App.  Div.  858,  115  N.  Y.  on  it  from  falling  off  is  not  within  the 

Supp.  1063,  affirmed  in    (1910)    197  N.  prohibition   of   this   section.      Toledo   & 

Y.  588,  91  N.  E.  1121.  0.  0.  R.  Co.  v.  Beard    (1898)    20  Ohio 

IThe  operation  of  a  flat  car  having  C.  C.  681,  11  Ohio  0.  D.  406. 
no  side  or  end  boards   or  standard  to 
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6243. —  Sec.  6242.  An  employer  shall  be  responsible  in  damages  for  a  per- 
sonal injury  to  an  employee  who,  at  the  time  he  was  injured,  was  exercising 
due  care  and  diligence,  if  such  injury  resulted  from  a  defect  in  the  condition 
of  the  machinery  or  appliances  connected  with  or  used  in  the  business  of  the 
employer,  which  arose  from  or  had  not  been  discovered  or  remedied,  owing  to 
the  negligence  of  the  employer  or  any  person  in  his  service  intrusted  with  the 
duty  of  inspecting  or  repairing  such  machinery  or  appliances,  or  of  seeing  that 
such  machinery  and  appliances  were  in  proper  condition.      (95  v.  114,  §  1.) 

Sec.  6243.  In  an  action  by  an  employee  or  his  legal  representative  against 
his  employer  to  recover  damages  for  personal  injury,  if  it  appears  that  such 
injury  was  caused,  in  whole  or  in  part,  by  the  negligent  omission  of  such 
employer  to  guard  or  protect  his  machinery  or  appliances,  or  the  premises  or 
place  where  such  employee  was  employed,  as  required  by  any  statute  of  this 
state  or  of  the  United  States,  the  fact  that  such  employee  continued  in  his 
employment  with  knowledge  of  such  omission  shall  not  constitute  a  defense  in 
such  action.   {97  v.  547,  §  1.) 

1661b.  Pennsylvania.- Act  June  10,  1907  (Public  Laws,  523).  Sec.  1. 
Liability  of  Employer.  Negligence  of  Fellow  Servant. — In  all  actions  brought  to 
recover  from  an  employer  for  injury  suffered  by  his  employee,  the  negligence  of 
a  fellow  servant  of  the  employee  shall  not  be  a  defense,  where  the  injury  was 
caused  or  contributed  to  by  any  of  the  following  causes,  namely, — 

Sec.  2.  Declaring  What  Shall  Not  Be  a  Defense. — ^Any  defect  in  the  worlds, 
plant,  or  machinery  of  which  the  employer  could  have  had  knowledge  by  the 
exercise  of  ordinary  care;  the  neglect  of  any  person  engaged  as  a  superintendent, 
manager,  foreman,  or  any  other  person  in  charge  or  control  of  the  works, 
plant,  or  machinery;  the  negligence  of  any  person  in  charge  of  or  directing  the 
particular  work  in  which  the  employee  was  engaged  at  the  time  of  the  injury  or 
death;  the  negligence  of  any  person  to  whose  orders  the  employee  was  bound 
to  conform  and  did  conform,  and  by  reason  of  his  having  conformed  thereto  the 
injury  or  death  resulted;  the  act  of  any  fellow  servant,  done  in  obedience  to  the 
rules,  instructions,  or  orders  given  by  the  employer  or  any  other  person  who  has 
authority  to  direct  the  doing  of  said  act. 

Sec.  3.  Agent. — The  manager,  superintendent,  foreman,  or  other  person 
in  charge  or  control  of  the  works,  or  any  part  of  the  works,  shall,  under  this 
act,  be  held  as  the  agent  of  the  employer  in  all  suits  for  damages  for  death  or 
injury  suffered  by  the  employees. 

1661c.  New  Jersey.- Laws  of  1909,  p.  114  (N.  J.  Comp.  Stat.  1910,  Labor 
Law  §§  89-93).  89.  Employer's  Liability. — Seel.  Where,  after  this  act  takes 
effect,  personal  injury  or  death  results  to  an  employee  who  is  himself  in  the 
exercise  of  reasonable  care  at  the  time: 

— Defects  in  place,  ways,  works,  machinery  or  plant. — 1.  By  reason  of  any  de- 
fect in  the  condition  of  the  place,  ways,  works,  machinery,  or  plant  connected 
with  or  used  in  the  business  of  the  employer,  which  arose  from  or  had  not  been 
discovered  or  remedied  owing  to  the  negligence  of  the  employer  or  of  any  per- 
son in  the  service  of  the  employer,  and  intrusted  by  him  with  the  duty  of  seeing 
that  the  place,  ways,  works,  machinery,  or  plant  were  in  proper  condition;  or 
— Negligence  of  Persons  Exercising  Superintendence. — 2.  By  reason  of  negli- 
gence of  any  person  in  the  service  of  the  employer  intrusted  with  and  at  the 
time  of  the  injury  exercising  superintendence,  whose  sole  or  principal  duty  is 
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that  of  superintendence,  or,  in  the  absence  of  such  superintendent,  of  any  person 
acting  as  superintendent,  with  the  authority  or  consent  of  such  employer;  or 
—Negligence  of  Fellow  Servants;  Persons  Entitled  to  Remedy;  Laws  Applicable. 
— 3.  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  employer 
who  has  the  charge  or  control  of  any  signal,  switch,  locomotive  engine,  or  train 
upon  a  railroad;  said  employee,  or,  in  case  the  injury  results  in  death,  the  ex- 
ecutor or  administrator  of  such  deceased  employee,  who  has  left  surviving  a 
husband,  wife,  or  next  of  kin,  shall  have  the  same  right  of  compensation  and 
remedies  against  the  employer  as  if  the  employee  had  not  been  an  employee  of 
nor  in  the  service  of  the  employer,  nor  engaged  in  his  work.  The  provisions 
of  law  relating  to  actions  for  causing  death  by  negligence,  so  far  as  the  same  are 
consistent  with  this  act,  shall  apply  to  an  action  brought  by  an  executor  or 
administrator  of  such  deceased  employee,  suing  under  the  provisions  of  this 
act. 

90.  Notice  of  Injury;  Time  for  Giving;  Form  and  Contents;  Service. — Sec.  2. 
No  action  against  an  employer  for  recovery  of  compensation  for  injury  or 
death  of  an  employee  under  this  act  shall  be  maintained  unless  notice  of  the 
time,  place,  and  cause  of  injury  is  given  to  the  employer  within  one  hundred 
and  twenty  (120)  days,  and  the  action  is  commenced  within  one. year  after  the 
occurrence  of  the  accident  causing  the  injury  or  death.  The  notice  required 
by  this  section  shall  be  in  writing  and  signed  by  the  person  injured,  or  by  some- 
one in  his  behalf;  but  if,  from  physical  or  mental  incapacity,  it  is  impossible 
for  the  person  injured  to  give  notice  within  the  time  provided  in  said  section, 
he  may  give  the  same  within  ten  (10)  days  after  such  incapacity  is  removed. 
In  case  of  his  death  without  having  given  such  notice,  his  executor  or  adminis- 
trator may  give  such  notice  within  sixty  (60)  days  after  his  appointment,  but 
no  notice  under  the  provisions  of  this  section  shall  be  deemed  to  be  invalid  or 
insufficient  solely  by  reason  of  any  inaccuracy  in  stating  the  time,  place,  or 
cause  of  the  injury,  if  it  be  shown  that  there  was  no  intention  to  mislead,  and 
that  the  party  entitled  to  notice  was  not,  in  fact,  misled  thereby.  The  notice 
required  by  this  section  shall  be  served  on  the  employer;  or,  if  there  is  more 
than  one  employer,  upon  one  of  such  employers;  and  may  be  served  by  deliver- 
ing the  same  to  or  at  the  residence  or  place  of  business  of  the  person  on  whom 
it  is  to  be  served.  The  notice  may  be  served  by  post  by  registered  letter,  ad- 
dressed to  the  person  on  whom  it  is  to  be  served,  at  his  last  known  place  of 
residence  or  place  of  business,  and  if  served  by  post  shall  be  deemed  to  have 
been  served  at  the  time  when  the  letter  containing  the  same  would  be  delivered 
in  the  ordinary  course  of  the  post. 

When  the  employer  is  a  corporation,  notice  shall  be  served  by  delivering  the 
same,  or  by  sending  it  by  post  by  registered  letter,  addressed  to  the  office  or 
principal  place  of  business  of  such  occupation. 

91.  Assumption  of  Risks  of  Employment;  Question  of  Fact;  Effect  of  Knowl- 
edge by  Employee  of  Defects. — Sec.  3.  An  employee  by  entering  upon  or  con- 
tinuing in  the  service  of  an  employer  shall  be  presumed  to  have  assumed  all 
risks  necessarily  incident  to  his  occupation  or  employment.  The  necessary 
risks  of  the  occupation  or  employment  shall,  in  all  cases  arising  after  this  act 
takes  effect,  be  considered  as  including  those  risks,  and  those  only,  which  are 
inherent  in  the  nature  of  the  business,  and  which  remain  after  the  employer  has 
exercised  due  care  in  providing  for  the  safety  of  his  employees,  and  has  com- 
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plied  with  the  laws  affecting  or  regulating  such  business  or  occupation  for  the 
greater  safety  of  such  employees.  In  an  action  maintained  for  the  recovery  of 
damages  for  personal  injuries  to  an  employee,  received  after  this  a,ct  takes  effect, 
owing  to  any  cause  for  which  the  employer  would  otherwise  be  liable,  the  fact 
that  the  employee  continued  in  the  service  of  the  employer  in  the  same  place  and 
course  of  employment  after  the  discovery  by  such  employee,  or  after  he  had  been 
informed,  of  the  danger  of  personal  injury  therefrom,  shall  not,  as  a  matter  of 
law,  be  considered  as  an  assent  by  such  employee  to  the  existence  or  continu- 
ance of  such  risks  of  personal  Injury  therefrom,  or  as  negligence  contributing 
to  such  injury.  The  question  whether  the  employee  understood  and  assumed 
the  risk  of  such  injury,  or  was  guilty  of  contributory  negligence,  by  his  con- 
tinuance in  the  same  place  and  course  of  employment  with  knowledge  of  the 
risk  of  injury,  shall  be  one  of  fact,  subject  to  the  usual  powers  of  the  court 
in  a  proper  case  to  set  aside  a  verdict  rendered  contrary  to  the  evidence.  An 
employee,  or  his  legal  representative,  shall  not  be  entitled  under  this  act  to 
any  right  of  compensation  or  remedy  against  the  employer  in  any  case  where 
such  employee  knew  of  the  defect  or  negligence  which  caused  the  injury,  and 
failed,  within  a  reasonable  time,  to  give,  or  cause  to  be  given,  information 
thereof  to  the  Employer,  or  to  some  person  superior  to  himself  in  the  service  of  the 
employer,  who  had  intrusted  to  him  some  general  superintendence,  unless  it 
shall  appear  on  the  trial  that  such  defect  or  negligence  was  known  to  such 
employer  or  superior  person,  or  could  have  been  discovered  by  reasonable  and 
proper  care  or  inspection  by  such  employer  or  superior  person  prior  to  such 
injury  to  the  employee. 

92.  Contributions  by  Employers  to  Insurance  Fund,  etc. — Sec.  4.  An  employer 
who  shall  have  contributed  to  an  insurance  fund  created  and  maintained  for 
the  mutual  purpose  of  indemnifying  an  employee  for  personal  injuries,  for 
which  compensation  may  be  recovered  under  this  act,  or  to  any  relief  society  or 
benefit  fund,  may  prove  in  mitigation  of  damages  recoverable  by  an  employee 
under  this  act  such  proportion  of  the  pecuniary  benefit  which  has  been  received 
by  such  employee  from  such  fund  or  society  on  account  of  such  contribution  of 
employer  as  the  contribution  of  such  employer  to  such  fund  or  society  bears  to 
the  whole  contribution  thereto. 

93.  Existing  Rights  Continued. — Sec.  5.  Every  existing  right  of  action  for 
negligence,  or  to  recover  damages  for  injuries  resulting  in  death,  is  continued, 
and  nothing  in  this  act  contained  shall  be  construed  as  limiting  any  such  right 
of  action,  nor  shall  the  failure  to  give  the  notice  provided  for  in  section  two 
(2)    of  this  act  be  a  bar  to  the  maintenance  of  a  suit  upon  any  such  existing 

right  of  action. 

1661d.  Maine. — Laws  of  1909,  chap.  258.  Sec.  1.  If  personal  injury  is 
caused  to  an  employee,  who,  at  the  time  of  the  injury,  is  in  the  exercise  of  due 
care,  by  reason  of: 

First,  a  defect  in  the  condition  of  the  ways,  works  or  machinery  connected  with 
or  used  in  the  business  of  the  employer,  which  arose  from,  or  had  not  been  dis- 
covered or  remedied  in  consequence  of,  the  negligence  of  the  employer  or  of  i 
person  in  his  services  who  had  been  intrusted  by  him  with  the  duty  of  seeing  that 
the  ways,  works,  or  machinery  were  in  proper  condition;  or, — 

Second,  that  the  negligence  of  a  person  in  the  service  of  the  employer,  who  was 
intrusted  with  and  was  exercising  superintendence,  and  whose  sole  or  principal 
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duty  was  that  of  superintendence,  or,  in  the  absence  of  such  superintendenv!,  of  a 
person  acting  as  superintendent  with  the  authority  or  consent  of  such  employer; — 

Third,  the  negligence  of  a  person  in  the  service  of  the  employer,  who  was  in 
charge  or  control  of  a  signal,  switch,  locomotive  engine,  or  train  upon  a  rail- 
road;— 

The  employee  or  his  legal  representatives  shall,  subject  to  the  provisions  of  the 
eight  following  sections,  have  the  same  rights  to  compensation  and  of  action 
against  the  employer  as  if  he  had  not  been  an  employee,  nor  in  the  service,  nor 
engaged  in  the  work,  of  the  employer. 

A  car  which  is  in  use  by,  or  which  is  in  possession  of,  a  railroad  corporation, 
shall  be  considered  as  a  part  of  the  ways,  works,  or  machinery  of  the  corporation 
which  uses  or  has  it  in  possession,  within  the  meaning  of  clause  1  of  this  section, 
whether  it  is  owned  by  such  corporation  or  by  some  other  company  or  person.  One 
or  more  cars  which  are  in  motion,  whether  attached  to  an  engine  or  not,  shall 
constitute  a  train  within  the  meaning  of  clause  3  of  this  section;  and  whoever,  as 
a  part  of  his  duty  for  the  time  being,  physically  controls  or  directs  the  move- 
ments of  a  signal,  snitch,  locomotive  engine,  or  train,  shall  be  deemed  to  be  a 
person  in  charge  or  control  of  a  signal,  switch,  locomotive  engine,  or  train  within 
the  meaning  of  said  clause. 

Sec.  2.  If  the  injury  described  in  the  preceding  section  results  in  the  death  of 
the  employee,  and  such  death  is  not  instantaneous,  or  is  preceded  by  conscious 
suffering,  and  if  there  is  any  person  who  would  have  been  entitled  to  bring  an 
action  under  the  provisions  of  the  following  section,  the  legal  representatives  of 
said  employee  may,  in  the  action  brought  under  the  provisions  of  the  preceding 
section,  recover  damages  for  the  death  in  addition  to  those  for  the  injury. 

Sec.  3.  If,  as  the  result  of  the  negligence  of  an  employer  himself,  or  of  a  person 
for  whose  negligence  an  emplojer  is  liable  under  the  provisions  of  §  1,  an  employee 
is  instantly  killed,  or  dies  without  conscious  suffering,  his  widow,  or  if  he  leaves 
no  widow,  his  next  of  kin  who,  at  the  time  of  his  death,  were  dependent  upon  his 
wages  for  support,  shall  have  a  right  of  action  for  damages  against  the  employer. 

Sec.  4.  If,  under  the  provisions  of  either  of  the  two  preceding  sections,  damages 
are  awarded  for  the  death,  they  shall  be  assessed  with  reference  to  the  degree  of 
culpability  of  the  employer  or  of  the  person  for  whose  negligence  the  employer  is 
liable. 

The  amount  of  damages  which  may  be  awarded  in  an  action  under  the  pro- 
visions of  §  1  for  a  personal  injury  to  an  employee,  in  which  no  damages  for  his 
death  are  awarded  under  the  provisions  of  §  2,  shall  not  exceed  $4,000. 

The  amount  of  damages  which  may  be  awarded  in  such  action,  if  damages  for 
his  death  are  awarded  under  the  provisions  of  §  2,  shall  not  exceed  $5,000  for  both 
the  injury  and  the  death,  and  shall  be  apportioned  by  the  jury  between  the  legal 
representatives  of  the  employee  and  the  persons  who  would  have  been  entitled, 
under  the  provisions  of  §  3,  to  bring  an  action  for  his  death  if  it  had  been 
instantaneous  or  without  conscious  suffering. 

The  amount  of  damages  which  may  be  awarded  in  an  action  brought  under  the 
provisions  of  §  3,  shall  not  be  less  than  $500  nor  more  than  $5,000. 

See.  5.  No  action  for  the  recovery  of  damages  for  injury  or  death  under  the 
provisions  of  §§  1  to  4,  inclusive  shall  be  maintained  unless  notice  of  the  time, 
place,  and  cause  of  the  injury  is  given  to  the  employer  within  sixty  days,  and  the 
action  is  commenced  within  one  year  after  the  accident  which  causes  the  injury 
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or  death.  Such  notice  shall  be  in  writing,  signed  by  the  person  injured,  or  by  a 
person  in  his  behalf;  but  if  from  physical  or  mental  incapacity  it  is  impossible 
for  the  person  injured  to  give  the  notice  within  the  time  provided  in  this  section, 
he  may  give  it  within  ten  days  after  such  incapacity  has  been  removed;  and  if 
he  dies  without  having  given  the  notice,  and  without  having  been,  for  ten  day& 
at  any  time  after  his  injury,  of  sufficient  capacity  to  give  it,  his  executor  or  ad- 
ministrator may  give  such  notice  within  sixty  days  after  his  appointment.  A 
notice  given  under  the  provisions  of  this  section  shall  not  be  held  invalid  or  in- 
sufficient solely  by  reason  of  an  inaccuracy  in  stating  the  time,  place,  or  cause  of 
the  injury,  if  it  is  shown  that  there  was  no  intention  to  mislead,  and  that  the 
employer  was  not  in  fact  misled  thereby. 

If  a  notice  given  under  this  section  is  claimed  by  the  employer  to  be  insufficient 
for  any  reason,  he  shall  so  notify  in  writing  the  person  giving  it,  within  ten  days, 
stating  the  insufficiency  claimed  to  exist;  and  thereupon  the  person  whose  duty  is 
to  give  the  notice  may,  within  thirty  days,  give  a  new  notice  with  the  same  effect 
as  if  originally  given. 

Sec.  6.  If  an  employer  enters  into  a  contract,  written  or  verbal,  with  an  inde- 
pendent contractor  to  do  part  of  such  employer's  work,  or  if  such  contractor 
enters  into  a  contract  with  a  subcontractor  to  do  all  or  any  part  of  the  work  com- 
prised in  such  contractor's  contract  with  the  employer,  such  contract  or  sub- 
contract shall  not  bar  the  liability  of  the  employer  for  injuries  to  the  employees 
of  such  contractor  or  subcontractor,  caused  by  any  defect  in  the  condition  of  the 
ways,  works,  machinery,  or  plant,  if  they  are  the  property  of  the  employer  or 
are  furnished  by  him,  and  if  such  defect  arose,  or  had  not  been  discovered  or 
remedied,  through  the  negligence  of  the  employer  or  of  some  person  intrusted  by 
him  with  the  duty  of  seeing  that  they  were  in  proper  condition. 

Sec.  7.  An  employee  or  his  legal  representatives  shall  not  be  entitled  under 
the  provisions  of  §§  1  to  4,  inclusive,  to  any  right  of  action  for  damages  against 
his  employer,  if  such  employee  knew  of  the  defect  or  negligence  which  caused  the 
injury,  and  failed  within  a  reasonable  time  to  give,  or  cause  to  be  given,  infor- 
mation thereof  to  the  employer,  or  to  some  person  superior  to  himself  in  the 
service  of  the  employer  who  was  intrusted  with  general  superintendence. 

Sec.  8.  The  provisions  of  the  seven  preceding  sections  shall  not  apply  to  the 
injuries  caused  to  domestic  servants  or  farm  laborers  by  fellow  employees,  or  to 
those  engaged  in  cutting,  hauling,  or  driving  logs. 

Sec.  9.  Nothing  in  this  act  shall  be  construed  to  abridge  any  common-law  rights 
or  remedies  which  the  employee  may  have  against  his  employer,  but  a  judgment 
recovered  under  the  provisions  of  this  act,  or  a  settlement  of  any  action  com- 
menced or  claim  made  for  death  or  injury,  under  the  provisions  of  this  act,  shall 
be  a  bar  to  any  claim  made  or  action  begun  to  recover  for  the  same  injury  or  the 
same  death,  under  the  provisions  of  the  common  law  or  under  the  provisions  of 
any  other  statute. 

1661e.  Oklahoma.— Laws  of  1907-8,  p.  520  (Comp.  Stat.  1909,  §  4051).  An 
employer  shall  be  responsible  in  damages  for  personal  injury  caused  to  an  em- 
ployee who  is  himself  in  the  exercise  of  due  care  and  diligence  at  the  time,  by 
reason  of  any  defect  in  the  condition  of  the  machinery  or  appliances  connected 
with  or  used  in  the  business  of  the  employer,  which  arose  or  had  not  been  dis- 
covered or  remedied  owing  to  the  negligence  of  the  employer  or  of  any  person 
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intrusted  by  liim  with  the  duty  of  inspection,  repair,  or  of  seeing  that  the  ma- 
chinery or  appliances  were  in  proper  condition. 

166 If.  Vermont. — Laws  of  1910,  Act  No.  97,  sec.  1.  If  personal  injury  is 
caused  to  an  employee  who,  at  the  time  of  the  injury,  is  in  the  exercise  of  due 
care,  by  reason  of: 

First,  a  defect  in  the  condition  of  the  ways,  works,  or  machinery  connected  with 
or  used  in  the  business  of  the  employer,  which  arose  from,  or  had  not  been  dis- 
covered or  remedied  in  consequence  of,  the  negligence  of  the  employer  or  of  a 
person  in  his  service  who  had  been  intrusted  by  him  with  the  duty  of  seeing  that 
the  ways,  works,  or  machinery  were  in  proper  condition;  or, — 

Second,  the  negligence  of  a  person  in  the  service  of  the  employer  who  was  in- 
trusted with  and  was  exercising  any  superintendence,  and  whose  sole  or  principal 
duty  was  that  of  superintendence,  or,  in  the  absence  of  such  superintendent,  of  a 
person  acting  as  superintendent  or  foreman  with  the  authority,  consent,  or  knowl- 
edge of  such  employer;  or, — 

Third,  the  negligence  of  a  person  in  the  service  of  the  employer,  who  was  in 
charge  or  control  of  a  signal,  switch,  locomotive  engine,  or  train  upon  a  railroad: 

The  employee  or  his  legal  representatives,  shall,  subject  to  the  provisions  of 
the  nine  following  sections,  have  the  same  rights  to  compensation  and  of  action 
against  the  employer  as  if  he  had  not  been  an  employee,  nor  in  the  service,  nor 
engaged  in  the  work,  of  the  employer. 

A  car  which  is  in  use  by,  or  which  is  in  possession  of,  a  railroad  corporation 
shall  be  considered  as  a,  part  of  the  ways,  works,  or  machinery  of  the  corporation 
which  uses  or  has  it  in  possession,  within  the  meaning  of  clause  1  of  this  section, 
whether  it  is  owned  by  such  corporation  or  by  some  other  company  or  person. 
One  or  more  cars  which  are  in  motion,  whether  attached  to  an  engine  or  not,  shall 
constitute  a  train  within  the  meaning  of  clause  3  of  this  section,  and  whoever,  as 
a  part  of  his  duty  for  the  time  being,  physically  controls  or  directs  the  move- 
ments of  a  signal,  switch,  locomotive  engine,  or  train,  shall  be  deemed  to  be  a 
person  in  charge  or  control  of  a  signal,  switch,  locomotive  engine,  or  train  within 
the  meaning  of  said  clause. 

Sec.  2.  If  the  injury  described  in  the  preceding  section  results  in  the  death  of 
the  employee,  and  such  death  is  not  instantaneous,  or  is  preceded  by  conscious 
suffering,  and  if  there  is  any  person  who  would  have  been  entitled  to  bring  an 
action  under  the  provisions  of  the  following  section,  the  legal  representatives  of 
said  employee  may,  in  the  action  brought  under  the  provisions  of  the  preceding 
section,  recover  damages  for  the  death  in  addition  to  those  for  the  injury. 

Sec.  3.  If,  as  the  result  of  the  negligence  of  an  employer  himself,  or  of  a 
person  for  whose  negligence  ap  employer  is  liable  under  the  provisions  of  §  1, 
an  employee  is  instantly  killed,  or  dies  without  conscious  suffering,  his  widow, 
or,  if  he  leaves  no  widow,  his  next  of  kin,  who,  at  the  time  of  his  death,  were 
dependent  upon  his  wages  for  support,  shall  have  a  right  of  action  for  dam- 
ages against  the  employer. 

Sec.  4.  If  an  action  is  brought  under  the  provisions  of  the  preceding  section 
by  the  widow  of  the  employee,  or  by  the  next  of  kin  wlio  may  have  such  right 
of  action,  or  if  the  action  is  brought  under  the  provisions  of  §  2  by  the  legal 
representatives,  such  actions  shall  not  fail  by  reason  of  the  fact  that  it  should 
have  been  brought  under  the  other  section,  but  may  be  so  amended  as  to  provide 
against  such  failure,  at  any  time  prior  to  final  judgment. 
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Sec.  5.  If,  under  the  provisions  of  either  §  2  or  §  3,  damages  are  awarded  for 
death,  they  shall  be  assessed  with  reference  to  the  degree  of  culpability  of  the 
employer  or  of  the  person  for  whose  negligence  the  employer  is  liable. 

The  amount  of  damages  which  may  be  awarded  in  an  action  under  the  pro- 
visions of  §  1  for  a  personal  injury  to  an  employee,  in  which  no  damages  for  his 
death  are  awarded  under  the  provisions  of  §  2,  shall  not  exceed  $4,000. 

The  amount  of  damages  which  may  be  awarded  in  such  action,  if  damages  for 
his  death  are  awarded  under  the  provisions  of  §  2,  shall  not  exceed  $5,000  for 
both  the  injury  and  the  death,  and  shall  be  apportioned  by  the  jury  between  the 
legal  representatives  of  the  employee  and  the  persons  who  would  have  been  en- 
titled, under  the  provisions  of  §  3,  to  bring  an  action  for  his  death,  if  it  had  been 
instantaneous  or  without  conscious  suffering. 

The  amount  of  damages  which  may  be  awarded  in  an  action  brought  under  the 
provisions  of  §  3  shall  not  be  less  than  $500  nor  more  than  $5,000. 

Sec.  6.  No  action  for  the  recovery  of  damages  for  injury  or  death  under  the 
provisions  of  §§  1  to  5,  inclusive,  shall  be  maintained  unless  notice  of  the  time, 
place,  and  cause  of  the  injury  is  given  to  the  employer  within  sixty  days,  and  the 
action  is  commenced  within  two  years  after  the  accident  which  causes  the  injury 
or  death.  Such  notice  shall  be  in  writing,  signed  by  the  person  injured,  or  by 
a  person  in  his  behalf;  but  if,  from  physical  or  mental  incapacity,  it  is  impossible 
for  the  person  injured  to  give  the  notice  within  the  time  provided  in  this  section, 
he  may  give  it  within  thirty  days  after  such  incapacity  has  been  removed,  and, 
if  he  dies  without  having  given  the  notice  and  without  having  been  for  thirty 
days  at  any  time  after  his  injury  of  sufficient  capacity  to  give  it,  his  executor  or 
administrator  may  give  such  notice  within  sixty  days  after  his  appointment. 
A  notice  given  under  the  provisions  of  this  section  shall  not  be  held  invalid  or 
insufficient  by  reason  of  any  inaccuracy  in  stating  the  time,  place,  or  cause  of  the 
injury,  if  it  be  shown  that  there  was  no  intention  to  mislead,  and  that  the  em- 
ployer was  not  in  fact  misled  thereby. 

If  a  notice  given  under  this  section  is  claimed  by  the  employer  to  be  insufficient 
for  any  reason,  he  shall  so  notify  in  writing  the  person  giving  it  within  thirty 
days,  stating  the  insufficiency  claimed  to  exist,  and  thereupon  the  person  whose 
duty  is  to  give  the  notice  may,  within  thirty  days,  give  a  new  notice  with  the 
same  effect  as  if  originally  given. 

Sec.  7.  If  an  employer  enters  into  a  contract,  written  or  verbal,  with  an 
independent  contractor  to  do  part  of  such  employer's  work,  or,  if  such  contractor 
enters  into  a  contract  with  a  subcontractor  to  do  all  or  any  part  of  the  work 
comprised  in  such  contractor's  contract  with  the  employer,  such  contract  or  sub- 
contract shall  not  bar  the  liability  of  the  employer  for  injuries  to  the  employees 
of  such  contractor  or  subcontractor,  caused  by  any  defect  in  the  condition  of 
the  ways,  works,  machinery,  or  plant,  if  they  are  the  property  of  the  employer, 
or  are  furnished  by  him,  and  if  such  defect  arose,  or  had  not  been  discovered  or 
remedied,  through  the  negligence  of  the  employer,  or  of  some  person  intrusted  by 
him  with  the  duty  of  seeing  that  they  were  in  proper  condition. 

Sec.  9.  An  employee  or  his  legal  representatives  shall  not  be  entitled  under 
the  provisions  of  §§  1  to  5,  inclusive,  to  any  right  of  action  for  damages  against 
his  employer,  if  such  employee  knew  of  the  defect  or  negligence  which  caused  the 
injury,  and  failed,  within  a  reasonable  time  to  give,  or  cause  to  be  given,  in- 
formation thereof  to  the  employer,  or  to  some  person  superior  to  himself  in  the 
service  of  the  employer,  who  was  intrusted  with  any  superintendence. 
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Sec.  9.  Nothing  in  this  act  shall  be  construed  to  abridge  any  common-law 
rights  or  remedies  which  the  employee  may  have  against  his  employer,  but  a 
judgment  recovered  under  the  provisions  of  this  act,  or  a  settlement  of  any 
action  commenced  or  claim  made  for  death  or  injury  under  the  provisions  of  this 
act,  shall  be  a  bar  to  any  claim  made  or  action  begun  to  recover  for  the  same  in- 
jury or  the  same  death,  under  the  provisions  of  the  common  law  or  under  the 
provisions  of  any  other  statute. 

Sec.  10.  Any  superior  judge  may,  upon  petition  setting  rortti  in  ordinary  lan- 
guage that  the  servant  or  employee  of  a  certain  firm,  person,  corporation,  or 
association  has  been  injured  in  the  course  of  his  employment,  through  some  defect 
in  the  ways,  works,  or  machinery  owned  or  used  by  the  employer,  and  that  it  is 
necessary,  in  order  to  protect  the  interests  of  the  injured  person,  that  an  exami- 
nation should  be  made  of  the  ways,  works,  or  machinery  through  a  defect  in 
which  the  injury  occurred,  and  after  such  notice  to  the  employer  as  any  such 
judge  may  direct  or  approve,  and  a  hearing,  grant  or  order  directing  the  employer 
or  person  in  control  of  such  ways,  works,  or  machinery  to  permit  the  person 
named  in  said  order  to  make  such  examination  under  such  conditions  as  shall  be 
«et  forth  in  the  order. 

Sec.  11.  The  provisions  of  this  act  shall  not  apply  to  injuries  caused  to 
domestic  servants  or  farm  laborers  by  fellow  employees,  or  to  those  engaged  in 
cutting,  hauling,  or  driving  logs. 

Sec.  1.    This  act  shall  take  effect  from  its  passage. 

Approved  January  28,  1911. 

1662.  [660]  Canadian  provinces.— The  English  act  has  naturally 
heen  followed  very  closely  in  all  the  colonies  which  have  adopted  a 
similar  statute. 

In  Newfoundland  the  original  act  is  followed  word  for  word. 

In  Ontario  the  legislatures,  while  preserving  the  provisions  of  that 
act  in  the  essential  features,  have  made  some  important  additions. 
As  the  statutes  of  these  colonies  are  virtually  identical,  it  will  be  suf- 
ficient to  give  the  text  of  that  of  Ontario,  so  far  as  it  is  of  general 
interest. 

The  statute  at  present  in  force  is  55  Vict.  chap.  30  (Ont.  Eev. 
Stat.  1897,  chap.  160).  In  this  is  incorporated,  with  some  unim- 
portant verbal  variations,  the  provisions  of  the  earlier  act,  49  Vict. 
chap.  28  (Ont.  Rev.  Stat.  1887,  chap.  141).  Several  new  sections 
are  also  added. 

Any  of  the  alterations  which  it  seems  advisable  to  note  are  men- 
tioned. 

Sec.  1.  This  act  may  be  known  and  cited  as  "the  workingmen's  compensation 
for  injuries  act."     55  Vict.  chap.  30,  §  1. 

Sec.  2.  Where  the  following  words  occur  in  this  act,  they  shall  be  construed  in 
the  manner  hereinafter  mentioned,  unless  a  contrary  intention  appears: 

Subs.  1.  "Superintendence"  shall  be  construed  as  meaning  such  general  super- 
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intendence  over  workmen  as  is  exercised  by  a  foreman,  or  person  in  a  like  posi- 
tion to  a  foreman,  whether  the  person  exercising  superintendence  is  or  is  not 
ordinarily  engaged  in  manual  labor. 

Subs.  2.  "Employer"  shall  include  a  body  of  persons  corporate  or  unin- 
corporate,  and  also  the  legal  personal  representatives  of  a  deceased  employer,  and 
the  person  liable  to  pay  compensation  under  §  4  of  this  act.  55  Vict.  chap.  30, 
§  2,  subs.  1,  2. 

[Subsecs.  1  and  2  are  altered  from  the  earlier  act,  but  not  so  as  to 
affect  the  extent  of  the  master's  liability.] 

Subs.  3.  "Workman"'  does  not  include  a  domestic  or  menial  servant,  or  serv- 
ant in  husbandry,  gardening,  or  fruit  growing,  where  the  personal  injury  caused 
to  any  such  servant  has  been  occasioned  by  or  has  arisen  from  or  in  the  usual 
course  of  his  work  or  employment  as  a  domestic  or  menial  servant,  or  as  a  serv- 
ant in  husbandry,  gardening,  or  fruit  growing;  but,  save  as  aforesaid,  means  any 
railway  servant  and  any  person  who,  being  a  laborer,  servant,  journeyman,  artifi- 
cer, handicraftsman,  miner,  or  otherwise  engaged  in  manual  labor,  whether  under 
the  age  of  twenty-one  years  or  above  that  age,  has  entered  into  or  works  under  a 
contract  with  an  employer,  whether  the  contract  is  made  before  or  after  the 
passing  of  this  act,  is  expressed  or  implied,  oral  or  in  writing,  and  is  a  contract 
of  service  or  a  contract  personally  to  execute  any  work  or  labor.  56  Vict.  chap. 
26,  §  1. 

Subs.  4.  "Packing"  shall  mean  a  packing  of  wood  or  metal,  or  some  other 
equally  substantial  and  solid  material,  of  not  less  than  2  inches  in  thickness, 
and  which,  where  filled  in,  shall  extend  within  IJ  inches  of  the  crown  of  the  rails 
in  use  on  any  railway,  shall  be  neatly  fitted  so  as  to  come  against  the  web  of 
such  rails,  and  shall  be  well  and  solidly  fastened  to  the  ties  on  which  such  rails 
are  laid. 

Subs.  5.  "Railway  servant"  shall  mean  and  include  a  railway  servant,  tram- 
way servant,  and  street  railway  servant.     55  Vict.  chap.  30,  §  2,  subs.  4,  5. 

Sec.  3.    Where  personal  injury  is  caused  to  a  workman: 

Subs.  1.  By  reason  of  any  defect  in  the  condition  or  arrangement  of  the  ways, 
works,  machinery,  plant,  buildings,  or  premises  connected  with,  intended  for,  or 
used  in,  the  business  of  the  employer;  or 

Subs.  2.  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  em- 
ployer, who  has  any  superintendence  intrusted  to  him,  whilst  in  the  exercise  of 
such  superintendence;  or 

[See  §  2,  subs.  1.] 

Subs.  3.  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  em- 
ployer, to  whose  orders  or  directions  the  workman  at  the  time  of  the  injury  was 
bound  to  conform  and  did  conform,  where  such  injury  resulted  from  his  having 
so  conformed;   or 

Subs.  4.  By  reason  of  the  act  or  omission  of  any  person  in  the  service  of  the 
employer,  done  or  made  in  obedience  to  the  rules  or  by-laws  of  the  employer,  or 
in  obedience  to  particular  instructions  given  by  the  employer  or  by  any  person 
delegated  with  the  authority  of  the  employer  in  that  behalf;  or 

Subs.  5.  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  em- 
ployer, who  has  the  charge  or  control  of  any  points,  signal,  locomotive  engine, 
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machine,  or  train  upon  a  railway,  tramway,  or  street  railway, — the  workman,  or, 
in  case  the  injury  results  in  death,  the  legal  personal  representatives  of  the 
workman,  and  any  persons  entitled  in  case  of  death,  shall  have  the  same  right  of 
compensation  and  remedies  against  the  employer  as  if  the  workman  had  not 
been  a  workman  of,  nor  in  the  service  of,  the  employer,  nor  engaged  in  his  work. 
55  Vict.  chap.  30,  §  3. 

Sec.  4,  subs.  1.  Where  the  execution  of  any  work  is  being  carried  into  effect 
under  any  contract,  and 

(a)  The  person  for  whom  the  work,  or  any  part  thereof,  is  done,  owns  or  sup- 
plies any  ways,  works,  machinery,  plant,  buildings  or  premises  used  for  the  pur- 
pose of  executing  the  work;  and 

[This  provision  is  not  inserted  in  the  Manitoba  act.] 

(b)  By  reason  of  any  defect  in  the  condition  or  arrangement  of  such  ways, 
works,  machinery,  plant,  buildings,  or  premises,  personal  injury  is  caused  to  any 
workman  employed  by  the  contractor  or  by  any  subcontractor;   and 

(c)  The  defect  or  the  failure  to  discover  or  remedy  the  defect  arose  from  the 
negligence  of  the  person  for  whom  the  work  or  any  part  thereof  is  done,  or  of 
some  person  being  in  his  service  and  intrusted  by  him  with  the  duty  of  seeing 
that  such  condition  or  arrangement  is  proper, — the  person  for  whom  the  work,  or 
that  part  of  the  work,  is  done,  shall  be  liable  to  pay  compensation  for  the  in- 
jury as  if  the  workman  had  been  employed  by  him,  and  for  that  purpose  shall  be 
deemed  to  be  the  employer  of  the  workman  within  the  meaning  of  this  act :  Pro- 
vided, always.  That  any  such  contractor  or  subcontractor  shall  be  liable  to  pay 
compensation  for  the  injury  as  if  this  section  had  not  been  enacted,  so,  however, 
that  double  compensation  shall  not  be  recoverable  for  the  same  injury. 

[Nothing  corresponding  to  this  provision  is  found  in  the  English  act.  It  should 
be  compared  with  §  4  of  the  Massachusetts  act.] 

Subs.  2.  Nothing  in  this  section  contained  shall  affect  any  rights  or  liabilities 
of  the  person  for  whom  the  work  is  done  and  the  contractor  and  subcontractor 
(if  any),  as  between  themselves.     55  Vict.  chap.  30,  §  4. 

Sec.  5.  Where,  within  this  province,  personal  injury  is  caused  to  a  workman 
employed  on  or  about  any  railway: 

Subs.  1.  By  reason  of  the  lower  beams  or  members  of  the  superstructure  of  any 
highway  or  other  overhead  bridge,  or  any  other  erection  or  structure  over  said 
railway,  not  being  of  a  sufficient  height  from  the  surface  of  the  rails  to  admit  of 
an  open  and  clear  headway  of  at  least  7  feet  between  the  top  of  the  highest 
freight  cars,  then  running  on  such  railway,  and  the  bottom  of  such  lower  beams 
•or  members;  or. 

Subs.  2.  By  reason  of  the  space  between  the  rails  in  any  railway  frog,  extend- 
ing from  the  point  of  such  frog  backward  to  where  the  heads  of  such  rails  are 
not  less  than  5  inches  apart,  not  being  filled  in  with  packing;  or. 

Subs.  3.  By  reason  of  the  space  between  any  wing  rail  and  any  railway  frog, 
and  between  any  guard  rail  and  any  other  rail  fixed  and  used  alongside  thereof 
as  aforesaid,  and  between  all  wing  rails  where  no  other  rail  intervenes  (save 
•only  where  the  space  between  the  heads  of  any  such  wing  rail  and  railway  frog 
as  aforesaid,  or  between  the  heads  of  any  such  guard  rail  and  any  other  rail 
fixed  and  used  alongside  thereof  as  aforesaid,  or  between  the  heads  of  any  such 
wing  rails  where  no  other  rail  intervenes  as  aforesaid,  is  either  less  than  If  of 
;an  inch  or  more  than  5  inches  in  width)    not  being  at  all  times  during  every 
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month  of  April,  May,  June,  July,  August,  September,  October,  and  November, 
filled  in  with  packing, — such  injury  shall  be  deemed  and  taken  to  have  been, 
caused  by  reason  of  a  defect  within  the  meaning  of  clause  numbered  1  of  §  3  of 
this  act;  but  nothing  in  this  section  contained  shall  be  taken  or  construed,  as  ini 
any  respect,  or  for  any  purpose,  restricting  the  meaning  of  the  said  clause.  55> 
Viet.  chap.  30,  §  5;  60  Vict.  chap.  15,  Schedule  A   (57). 

[The  above  provisions  are  not  found  in  Rev.  Stat.  1887,  and  are  peculiar  tO' 
this  Canadian  statute,  and  the  two  others  which  are  copied  from  it.] 

Sec.  6.  A  workman,  or  his  legal  representatives,  or  any  person  entitled  in  case 
of  his  death,  shall  not  be  entitled  under  this  act  to  any  right  of  compensation^ 
or  remedy  against  the  employer  in  any  of  the  following  cases ;  that  is  to  say : 

Subs.  1.  Under  clause  1  of  §  3,  unless  the  defect  therein  mentioned  arose 
from,  or  had  not  been  discovered  or  remedied  owing  to,  the  negligence  of  the  em- 
ployer or  of  some  person  intrusted  by  him  with  the  duty  of  seeing  that  the  con- 
dition or  arrangement  of  the  ways,  works,  machinery,  plant,  building,  or  prem- 
ises are  proper; 

Subs.  2.  Under  clause  4  of  §  3,  unless  the  injury  resulted  from  some  im- 
propriety or  defect  in  the  rules,  by-laws,  or  instructions  therein  mentioned:  Pro- 
vided, That  where  a  rule  or  by-law  has  been  approved,  or  has  been  accepted  as  a 
proper  rule  or  by-law,  either  by  the  lieutenant  governor  in  council,  or  under  and' 
pursuant  to  any  provision  in  that  behalf  of  any  act  of  the  legislature  of  Ontario, 
or  of  the  Parliament  of  Canada,  it  shall  not  be  deemed  for  the  purposes  of  this- 
act  to  be  an  improper  or  defective  rule  or  by-law; 

Subs.  3.  In  any  case  where  the  workman  knew  of  the  defect  or  negligence 
which  caused  his  injury,  and  failed  without  reasonable  excuse  to  give,  or  cause  to- 
be  given  within  a  reasonable  time,  information  thereof  to  the  employer  or  some 
person  superior  to  himself  in  the  service  of  his  employer,  unless  he  was  aware- 
that  the  employer  or  such  superior  already  knew  of  the  said  defect  or  negli- 
gence: Provided,  however.  That  such  workman  shall  not,  by  reason  only  of  his' 
continuing  in  the  employment  of  the  employer  with  knowledge  of  the  defect,  neg- 
ligence, act,  or  omission,  which  caused  his  injury,  be  deemed  to  have  voluntarily 
incurred  the  risk  of  the  injury.     55  Vict.  chap.  30,  §  6;  60  Vict.  chap.  14,  §  85. 

Sec.  7.  The  amount  of  compensation  recoverable  under  this  act  shall  not  ex- 
ceed either  such  sum  as  may  be  found  to  be  equivalent  to  the  estimated  earn- 
ings during  the  three  years  preceding  the  injury,  of  a  person  in  the  same  grade,, 
employed  during  those  years  in  the  like  employment  within  this  province,  or 
the  sum  of  $1,500,  whichever  is  larger;  and  such  compensation  shall  not  be  sub- 
ject to  any  deduction  or  abatement,  by  reason  or  on  account  or  in  respect  of  any 
matter  or  thing  whatsoever,  save  such  as  is  specially  provided  for  in  §  12  of 
this  act.    55  Vict.  chap.  30,  §  7. 

Sec.  8.  When  in  any  action  under  this  act  compensation  is  awarded  in  the  case 
of  the  death  of  a  workman,  for  an  injury  sustained  by  him  in  the  course  of  his 
employment,  the  amount  recovered,  after  deducting  the  costs  not  recovered  from- 
the  defendant,  may,  if  the  court  or  judge  before  wliom  the  action  is  tried  so  di- 
rects, be  divided  between  the  wife  or  husband,  parent  and  child  of  the  deceased  ini 
such  shares  as  the  court  or  judge,  with  or  without  assessors,  as  the  case  may  be,, 
or,  if  the  action  is  tried  by  a  jury,  as  the  jury  may  determine.  55  Vict.  chap.  30,. 
§   8. 

Sec.  9.  Subject  to  the  provisions  of  sections  13  and  14,  an  action  for  the  recov- 
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ery,  under  this  act,  of  compensation  for  an  injury,  shall  not  he  maintainable 
against  the  employer  of  the  workman,  unless  notice  that  injury  lias  been  sus- 
tained is  given  within  twelve  weeks  and  the  action  is  commenced  within  six 
months  from  the  occurrence  of  the  accident  causing  the  injury,  or  in  case  of 
death  within  twelve  months  from  the  time  of  death:  Provided,  always,  That  in 
case  of  death  the  want  of  such  notice  shall  be  no  bar  to  the  maintenance  of  such 
action,  if  the  judge  shall  be  of  opinion  that  there  was  reasonable  excuse  for  such 
want  of  notice.    55  Vict.  chap.  30,  §  9.1 

Sec.  10.  No  contract  or  agreement  made  or  entered  into  by  a  workman  shall  be 
a  bar  or  constitute  any  defense  to  an  action  for  the  recovery  under  this  act  of 
compensation  for  any  injury. 

Subs.  1.  Unless  for  such  workman  entering  into  or  making  such  contract  or 
agreement  there  was  other  consideration  than  that  of  his  being  taken  into  or  con- 
tinued in  the  employment  of  the  defendant;   nor 

Subs.  2.  Unless  such  other  consideration  was,  in  the  opinion  of  the  court  or 
judge  before  whom  such  action  is  tried,  ample  and  adequate;  nor 

Subs.  3.  Unless,  in  the  opinion  of  the  court  or  judge,  such  contract  or  agree- 
ment, in  view  of  such  other  consideration,  was  not,  on  the  part  of  the  workman, 
improvident,  but  was  just  and  reasonable;  and  the  burden  of  proof  in  respect  of 
such  other  consideration,  and  of  the  same  being  ample  and  adequate,  as  aforesaid, 
and  that  the  contract  was  just  and  reasonable  and  was  not  improvident,  as 
aforesaid,  shall,  in  all  cases,  rest  upon  the  defendant:  Provided,  always.  That, 
notwithstanding  anything  in  this  section  contained,  no  contract  or  agreement 
whatsoever,  made  or  entered  into  by  a  workman,  shall  be  a  bar  or  constitute  any 
defense  to  an  action  for  the  recovery  under  this  act  of  compensation  for  any 
injury  happening  or  caused  by  reason  of  any  of  the  matters  mentioned  in  §  5 
of  this  act.     55  Vict.  chap.   30,  §  10. 

Sec.  11.  Nothwithstanding  anything  contained  in  this  act,  an  action  under 
§§  3,  4,  or  5  shall  lie  against  the  legal  personal  representatives  of  a  deceased 
employer.     55  Vict.  chap.  30,  §  11. 

Sec.  12.  There  shall  be  deducted  from  any  compensation  awarded  to  any  work- 
man, or  representatives  of  a  workman,  or  persons  claiming  by,  under,  or  through 
a  workman  in  respect  of  any  cause  of  action  arising  under  this  act,  any  penalty 
or  damages,  or  part  of  a  penalty  or  damages,  which  may,  in  pursuance  of  any 
other  act,  either  of  the  Parliament  of  Canada  or  of  the  legislature  of  Ontario, 
have  been  paid  to  such  workman,  representatives,  or  persons  in  respect  of  the 
same  cause  of  action ;  and  where  an  action  has  been  brought  under  this  act  by  any 
workman,  or  the  representatives  of  any  workman,  or  any  persons  claiming  by, 
under,  or  through  such  workman,  for  compensation  in  respect  of  any  cause  of 
action  arising  under  this  act,  and  payment  has  not  previously  been  made  of  any 
penalty  or  damages,  or  part  of  a  penalty  or  damages  under  any  such  act,  either 
of  the  said  Parliament  or  of  the  said  legislature,  in  respect  of  the  same  cause  of 
action,  such  workman,  representatives,  or  persons  shall  not,  so  far  as  the  said 
legislature  has  power  so  to  enact,  be  entitled  thereafter  to  receive  in  respect  of 
the  same  cause  of  action,  any  such  penalty  or  damages,  or  part  of  a  penalty  or 
damages,  under  any  such  last  mentioned  act.    55  Vict.  chap.  30,  §  12. 

1  Under  the  interpretation  act  (Ont.  subs.  15,  a  "month"  means  a  calendar 
Eev.  Stat.  1887  and  1897)   chap.  1,  §  8,    month. 
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Sec.  13,  subs.  1.  Notice  in  respect  of  an  injury  under  this  act  shall  give  the 
name  and  address  of  the  person  injured,  and  shall  state  in  ordinary  language  the 
cause  of  the  injury  and  the  date  at  which  it  was  sustained,  and  shall  be  served  on 
the  employer,  or,  if  there  is  more  than  one  employer,  upon  one  of  such  employers; 

Subs.  2.  The  notice  may  be  served  by  delivering  the  same  to  or  at  the  resi- 
dence or  place  of  business  of  the  person  on  whom  it  is  to  be  served; 

Subs.  3.  The  notice  may  also  be  served  by  post,  by  a  registered  letter  ad- 
dressed to  the  person  on  whom  it  is  to  be  served,  at  his  last  known  place  of  resi- 
dence or  place  of  business,  and  if  served  by  post  shall  be  deemed  to  have  been 
served  at  the  time  when  a  letter  containing  the  same  would  be  delivered  in  the 
ordinary  course  of  post;  and  in  proving  the  service  of  such  notice  it  shall  be 
sufficient  to  prove  that  the  notice  was  properly  addressed  and  registered; 

Subs.  4.  Where  the  employer  is  a  body  of  persons  corporate  or  unincorporate 
the  notice  shall  be  served  by  delivering  the  same  at,  or  by  sending  it  by  post  in 
a  registered  letter  addressed  to,  the  office,  or,  if  there  be  more  than  one  office, 
any  one  of  the  offices  of  such  body; 

Subs.  5.  The  want  or  insufficiency  of  the  notice  required  by  this  section,  or  by 
§  9  of  this  act,  shall  not  be  a  bar  to  the  maintenance  of  an  action  for  the 
recovery  of  compensation  for  the  injury,  if  the  court  or  judge  before  whom  such 
action  is  tried,  or,  in  case  of  appeal,  if  the  court  hearing  the  appeal  is  of  opinion 
that  there  was  reasonable  excuse  for  such  want  or  insufficiency,  and  that  the  de- 
fendant has  not  been  thereby  prejudiced  in  his  defense. 

Subs.  6.  A  notice  under  this  section  shall  be  deemed  sufficient  if  in  the  form 
or  to  the  effect  following: — 

To  A.  B.,  of   {here  insert  employer's  address)   or  To  the  Company 

( or  as  the  case  may  he). 

Take  notice,  that  on  the  day  of         18     ,  C.  D.,  of   {insert  address  of  in- 

jured person)  a  workman  in  your  employment,  sustained  personal  injury  (add, 
of  which  he  died,  if  such  he  the  case),  and  that  such  injury  was  caused  by  {state 
shortly  the  cause  of  injury,  e.  g.,  the  fall  of  a  beam ) . 

(Date.) 

Yours,  etc., 

X.  Y. 

55  Vict.  chap.  30,  §  13. 

Sec.  14.  If  the  defendant  in  any  action  against  an  employer  for  compensation 
for  an  injury  sustained  by  a  workman  in  the  course  of  his  employment  intends  to 
rely  for  a  defense  on  the  want  of  notice  or  the  insufficiency  of  notice,  or  on  the 
ground  that  he  was  not  the  employer  of  the  workman  injured,  he  shall,  not  less 
than  seven  days  before  the  hearing  of  the  action,  or  such  other  time  as  may  be 
fixed  by  the  rules  regulating  the  practice  of  the  court  in  which  the  action  is 
brought,  give  notice  to  the  plaintiff  of  his  intention  to  rely  on  that  defense ;  and 
the  court  may,  in  its  discretion,  and  upon  such  terms  and  conditions  as  may  be 
just  in  that  behalf,  order  and  allow  an  adjournment  of  the  case  for  the  purpose 
of  enabling  such  notice  to  be  given;  and,  subject  to  any  such  terms  and  condi- 
tions, any  notice  given  pursuant  to  and  in  compliance  with  the  order  in  that  be- 
half, shall,  as  to  any  such  action  and  for  all  purposes  thereof,  be  held  to  be  a 
notice  given  pursuant  to  and  in  conformity  with  §§  9  and  13  of  this  act.  55 
Vict.  chap.  30,  §  14. 

Sec.  15.     In  an  action  brought  under  this  act,  the  particulars  of  demand  or 
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statement  of  claim  shall  state  in  ordinary  language  the  cause  of  the  injury,  and 
the  date  at  which  it  was  sustained,  and  the  amount  of  compensation  claimed; 
and  where  the  action  is  brought  by  more  than  one  plaintiflf,  the  amount  of  com- 
pensation claimed  by  each  plaintiff  and  where  the  injury  of  which  the  plaintiff 
complains  shall  have  arisen  by  reason  of  the  negligence,  act,  or  omission  of  any 
person  in  the  service  of  the  defendant,  the  particulars  shall  give  the  name  and 
description  of  such  person.    55  Vict.  chap.  30,  §  15. 

Sec.  16.  (End  of  act  deals  merely  with  the  appointment  of  assessors  to  ascer- 
tain the  proper  amount  of  compensation,  and  with  other  details  of  local  prac- 
tice.) 

The  following  statutes  are  framed  on  the  same  lines  as  the  On- 
tario act: 

British  Columbia:  Employers'  liability  act;  Rev.  Stat.  1897, 
chap.  69. 

Manitoba:  Workmen's  compensation  act;  Rev.  Stat.  1902,  chap. 
178. 

New  Brunswick:  Consol.  Stat.  1903,  chap.  146  (Laws  1903, 
chap.  11). 

1663.  [660a]  Australian  statutes.—  The  Australian  statutes  are 
those  specified  in  the  subjoined  list.  They  are  not  copied  verbatim 
from  the  original  English  act,  but  the  changes  are  of  much  less  im- 
portance than  those  made  by  the  legislature  of  Ontario,  and  it  will  be 
unnecessary  to  reproduce  any  of  them  in  this  volume. 

New  South  Wales:  Employers'  liability  act  1886  (50  Vict.  No. 
8).  This,  with  its  amendment  as  enacted  in  1893  (56  Vict.  No.  6), 
was  superseded  by  the  present  act  of  1897  (61  Vict.  No.  28). 

Victoria:  Employers'  and  employees'  act  1890,  No.  1087,  pt.  III. 
[amended  in  1891,  No.  1219]. 

Queensland :     Employers'  liability  act  1886. 

South  Australia:    Employers'  liability  act  1884,  No.  325. 

New  Zealand :    46  Vict.  No.  20. 

B.  Effect  of  the  statutes  as  a  whole. 

1664.  [661]  Generally.— Speaking  of  the  English  act,  Lord  Justice 
Fry  remarked :  "The  statute  is  one  which  has  created  considerable 
difficulty  in  many  cases,  and  I  must  observe  that  it  appears  to  me 
to  be  a  piece  of  legislation  which  does  not  carry  into  effect  any  one 
simple  idea,  but  is,  on  the  contrary,  a  compromise,  so  to  speak,  be- 
tween two  contending  schemes  of  legislation  or  lines  of  thought  on 
the  subject  of  the  liability  of  a  master  to  an  employee.  Every  word 
of  it  represents  the  result  of  a  conflict  or  struggle  of  thought,  and 

M.  &  S.  Vol.  v.— 322. 
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therefore  the  statute  must  be  considered  with  great  care,  having  ref- 
erence to  the  particular  words  used  in  each  portion  of  it."  ^ 

According  to  Lord  Watson,  "the  main,  although  not  the  sole,  ob- 
ject of  the  act  of  1880  was  to  place  masters  who  do  not,  upon  the 
same  footing  of  responsibility  with  those  who  do,  personally  superin- 
tend their  works  and  workmen,  by  making  them  answerable  for  the 
negligence  of  those  persons  to  whom  they  intrust  the  duty  of  super- 
intendence, as  if  it  were  their  own.  In  eflfecting  that  object  the  Leg- 
islature has  found  it  expedient  in  many  instances  to  enact  what  were 
acknowledged  principles  of  the  common  law."  ^ 

The  effect  of  the  provision  that  the  injured  "employee  shall  have 
the  same  right  of  compensation  and  remedies  against  the  employer 
as  if  the  employee  had  not  been  an  employee  of,  nor  in  the  service 
of,  the  employer,  nor  engaged  in  its  work,"  is  simply  that,  in  the 
cases  specified,  the  defense  of  common  employment  with  the  person 
through  whose  negligence  the  injury  was  caused  is  taken  away.^ 

[The  view  generally  taken  is  that  the  statute  gives  the  serv- 
ant   a   new    cause    of    action    and    increases    accordingly    the    lia- 

^Whatley  v.  Holloway    (1890)    62  L.  in  the  employment  were  guilty  of  negli- 

T.  N.  S.  639,  54  J.  P.  645.  gence   causing  injury   to  the  workmen. 

^  Umith  V.  Baker  [1891]  A.  C.  325,  60  The  employer  was,  before  the  passing  of 

L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S.  the  act,  clearly  liable  where  he  himself 

467,  55  J.  P.  660,  40  Week.  Rep.  392.  was   guilty    of    negligence.      It   is   also 

See    also,    to    same    effect,    the    extract  clear  now  that  for  the  negligence  of  a 

from  the  opinion  of  Field,  J.,  in  Grif-  fellow  workman  not  coming  within  any 

fiths  V.   Dudley    (1882)    L.  E.   9   Q.  B.  of  the  classes  of  persons  specified  in  the 

Div.   357,   51  L.  J.  Q.  B.  N.  S.  543,  4  act  the  employer  is  not  liable.    But  be- 

J.  P.  711,  47  L.  T.  N.  S.  10,  30  Week,  fore  the  passing  of  the  act,  WiUon  v. 

Rep.  797,  note  3,  infra.  Merry    (1868)    L.  R.  1  H.  L.  Sc.  App. 

3  Coffee  V.  A?ew  York,  N.  H.  &  H.  R.  Cas.  326,  19  L.  T.  N.  S.  30,  19  Eng.  Rul. 

Go.  (1891)  155  Mass.  21,  28  N.  E.  1128.  Cas.   132,   had   decided   that  where   the 

"The  scope  and  operation  of  the  stat-  injury    was    caused   through   the   negli- 

ute  is  to  make  the  employer  answerable  gence  of  a  superior  person  in  the  em- 

in  damages  for  an  injury  caused  by  his  ployment,    the    workmen   could    recover 

own  negligence,  or  the  negligence  of  a  no    damages    from    their    common    em- 

coemployee    of    the    same    or    superior  ployer.     The  object   of  the  act  was  to 

grade,    in    the    enumerated    classes    of  get   rid   of   the   inference   arising   from 

cases."     Mobile  &  0.  R.   Co.  v.  George  the   fact   of   common   employment  with 

(1891)    9'4  Ala.  199,  10  So.  145.  respect  to  injuries  caused  by  any  per- 

"The  only  eff'ect  of  the  statute  is  to  sons  belonging  to  the  specified  classes." 

take  away  a  plea  which  might  exclude  Griffiths  v.  Ihidley    (1882)    L.  R.  9  Q. 

an  action  based  upon  the  common  law,  B.  Div.  357,  51  L.  J.  Q.  B.  N.  S.  543, 

in  the  event  of  the  wrong  complained  47  L.  T.  N.  S.  10,  30  Week.  Rep.  797, 

of  having  been  done  by  a  fellow  work-  4  J.  P.  711. 

man."    Morrison  v.  Baird  { 1 882 )  10  Sc.        Since  these  acts  confer  upon  a  servant 

Sess.  Cas.  4th  series,  271.  tlie  same  rights  of  action  as  a  stranger, 

"The    employers'    liability    act,"    ob-  wherever  the  injury  was  caused  by  the 

served  Field,  J.,  "was  passed  to  obviate  negligence  of  any  of  the  employees  for 

the  injustice  to  workmen  that  employ-  whose  delinquencies  the  employer  is  re- 

ers   should   escape   liability   where   per-  quired  to  answer,  a  master  is  liable  for 

sons  having  superintendence  and  control  the  wanton,  wilful,  or  intentional  mis- 
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bility  of  the  master.'*  But  tlie  Massachusetts  courts  apparently 
take  a  different  view.*  Under  the  statute  the  servant  assumes 
the  ordinary  risks  of  the  service,**   and   it  is  necessary   that  he 


conduct  of  such  an  employee.  Southern 
R.  Co.  V.  Moore  (1901)  128  Ala.  434,  29 
So.  659 ;  Louisville  d  N.  R.  Co.  v.  York 
(]901)    128  Ala.  305,  30  So.  676. 

8a  In  Curram  v.  Mcmhattwri  R.  Co. 
(1907)  118  App.  Div.  347,  103  N.  Y. 
Supp.  351,  the  court  said:  "The  em- 
ployers' liability  act  is  not  an  abridge- 
ment of  the  rights  of  an  employee 
against  his  employer  as  they  eixsted  at 
the  time  of  its  passage.  Such  rights  as 
he  had  at  common  law  still  exist,  and 
the  act  has  added  other  rights  of  ac- 
tion which  he  may  take  advantage  of  if 
he  conforms  to  the  provisions  of  the 
statute." 

The  statute  gives  the  employee  a  new 
cause  of  action.  Loss  v.  Volk  House- 
imreoking  Co.  (1911)  72  Misc.  62,  129 
N.  Y.  Supp.  150;  Vss  V.  Crane  Co. 
(1910)  138  App.  Div.  256,  123  N.  Y. 
Supp.  94. 

In  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Lightheiser  (1906)  168  Ind.  438,  78 
N.  E.  1033,  in  speaking  of  the  statute, 
the  court  said:  "It  enlarged  the  class 
of  vice  principals  as  it  had  existed  be- 
fore said  act  took  eflFect,  and  under  the 
provisions  thereof  railroad  corporations 
are  liable  for  the  negligence  of  such 
employees;  that  is,  any  person  in  the 
service  of  such  company  who  has  charge 
of  any  signal,  telegraph  office,  switch- 
yard, round  house,  locomotive  engine, 
or  train  upon  a  railway,  the  same  as 
for  the  negligence  of  vice  principals." 

The  act  of  April  13th,  1909,  changes 
the  common-law  rule  which  relieves  the 
master  from  responsibility  for  injuries 
to  a  servant  caused  by  the  negligence  of 
a  fellow  servant,  and  imposes  liability 
upon  the  master  for  injuries  so  occa- 
sioned, in  the  class  of  cases  embraced  in 
the  statute.  Quigley  v.  Lehirih  Valley 
R.  Co.  (1911)  80  N.  J.  L.  486,  79  Atl. 
458. 

This  statute  does  not  take  away  a 
right  of  action  existing  by  virtue  of 
§  18  of  the  labor  law  (Laws  of  1897, 
chap.  415)  (Omaehle  v.  Rosenberg 
(1903)  40  Misc.  267,  81  N.  Y.  Supp. 
930);  nor  a  right  existing  under  the 
common  law  (Rosin  v.  Ligderwood  Mfg. 
Co.  (1903)  89  App.  Div.  245,  86  N.  Y. 
Supp.    49;    Mahoney   v.    Cayuga    Lake 


Cement  Co.  (1908)  126  App.  Div.  164, 
110  N.  Y.   Supp.  549). 

4  The  effect  of  R.  L.  C.  106,  §  76,  is  to 
preserve,  and  not  enlarge,  the  common- 
law  liability  of  the  defendant.  Sullivan 
V.  New  Bedford  Oas  &  Edison  Light  Go. 
(1906)    190  Mass.  288,   76  N.  E.  1048. 

According  to  circumstances,  the  right 
of  an  employee  to  maintain  an  action 
under  this  statute  may  be  greater  or 
may  be  less  than  at  common  law.  Cof- 
fee V.  New  York,  N.  H.  &  H.  R.  Co. 
(1891)   155  Mass.  21,  28  N.  E.  1128. 

See  also  the  language  used  in  Ashley 
V.  Hart  (:888)  147  Mass.  573,  1  L.R.A. 
355,  18  N.  E.  416. 

This  statute,  so  far  as  affecting  the 
liability  of  the  master  for  his  negli- 
gence, is  the  same  as  at  common  law. 
McCafferty  v.  Lewando's  French  Dye- 
ing &  Cleansing  Co.  (1906)  194  Mass. 
412,  120  Am.  St.  Rep.  562,  80  N.  E. 
460. 

ia.  McDonald  v.  Dillon  (1908)  198 
Mass.  398,  84  N.  E.  434;  Tanner  v.  Neiv 
York,  N.  B.  &  U.  R.  Co.  (1902)  ISO 
Mass.  572,  62  N.  E.  993;  Lewis  v.  Geh- 
lin  (1910)  136  App.  Div.  855,  122  N. 
Y.  Supp.  89;  Bellambi  Goal  Co.  v.  Mur- 
ray (1909)  9  Austr.  Comm.  L.  R.  568, 
reversing  Murray  v.  Bellambi  Goal  Go. 
9  New  South  Wales  St.  E.  309  (tackle 
used  in  warping  vessel  around  jetty 
gave  way;  nothing  to  indicate  that 
tackle  was  ■  defective ) . 

An  employee  cannot  recover  where  he 
was  injured  while  engaged  in  repairing 
the  defect.  Walton  v.  Tennessee  Goal, 
Iron  d  R.  Co.  (1910)  166  Ala.  538,  52 
So.  328. 

A  servant  who  was  intrusted  by  the 
defendant  with  the  duty  of  seeing  that 
a  cotton  gin  was  in  proper  condition 
cannot  recover  because  of  defects  there- 
in. Maddox  v.  Chilton  Warehouse  & 
Mfg.  Co.  (1911)  171  Ala.  216,  55  So. 
93. 

"The  duties  of  the  master  to  his 
servants  who  are  engaged  in  preparing 
or  collecting  material  to  construct  or 
repair  the  ways,  worKs,  or  machinery  of 
the  plant,  and  putting  it  in  suitable 
condition  for  use  for  the  carrying  on  of 
the  master's  business,  are  not  the  same 
as  the   duties  he  owes  to  his  servants 
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show  that  the  master  was  guilty  of  negligence  under  some  section 
of  the  statute.*"] 

Proof  that  the  injury  was  due  to  the  carelessness  of  any  servant 
not  belonging  to  the  classes  specially  designated  is  a  bar  to  the  ac- 
tion.^ The  statute  does  not  render  the  master  liable  for  the  negli- 
gence of  a  mere  fellow  servant.**  And  although  the  negligent  servant 
may  belong  to  one  of  those  classes,  it  is  clear  that,  under  the  general 
principles  of  the  law  of  agency,  the  employer  cannot  be  held  respon- 


wlio  are  using  such  ways,  works,  ma- 
chinery, etc.,  after  the  construction  or 
repairs  are  completed  and  the  business 
of  the  master  is  in  operation ;  and  that 
servants  who  are  engaged  in  this  con- 
struction or  repair  worlc  of  tlie  plant 
of  the  master  assume  tlie  risks  which 
are  obviously  incident  to  the  work  of 
construction  or  repair."  7'obler  v.  Pion- 
eer Min.  &  Mfg.  Co.  (1910)  166  Ala. 
482,  52  So.  86. 

*l>  Walton  V.  Tennessee  Goal,  Iron  & 
R.  Co.   (1910)   166  Ala.  538,  52  So.  328. 

B  Thyng  v.  Fitchhurg  R.  Co.  ( 1892 ) 
156  Mass.  13,  32  Am.  St.  Rep.  425,  30 
N.  E.  169  (brakeman  injured  by  negli- 
gence of  employees  engaged  in  making 
up  a  train,  held  not  entitled  to  recover) . 

"The  burden  of  proof  in  such  a  case 
as  this  is  upon  the  plaintiffs  to  show 
that  the  negligence  was  that  of  a  fellow 
workman  for  whose  negligence  the  em- 
ployers are  made  liable  by  the  statute." 
Gibbs  V.  Great  Western  R.  Co.  (1884) 
L.  R.  12  Q.  B.  Div.  (C.  A.)  208,  32 
Week  Rep.  329,  per  Brett,  M.  R. 

"To  entitle  plaintiff  to  recover  by  vir- 
tue of  the  statute,  he  must  both  aver 
and  prove  a  case  coming  within  one  of 
the  enumerated  classes  of  cases."  Mo- 
bile &  0.  R.  Co.  V.  George  (1891)  94 
Ala.   199,   10  So.   145. 

There  can  be  no  recovery  for  the  neg- 
ligence of  an  employee  where  there  is  no 
evidence  that  superintendence  was  his 
sole  or  principal  duty.  Henahan  v. 
Lyons  (1909)  201  Mass.  269,  87  N.  E. 
602. 

Bo-Carr  v.  Shields  (1903)  125  Fed. 
827;  Richey  v.  Cleveland,  G.  C.  &  St. 
L.  R.  Co.  (1911)  —  Ind.  — ,  —  L.R.A. 
(N.S.)  — ,  96  N.  E.  694;  Sandusky  Pm-t- 
land  Cement  Co.  v.  Rice  (1907)  —  Ind. 
App.  — ,  81  N.  E.  213 ;  HoM  v.  Hmoitt 
Motor  Co.  (1907)  121  App.  Div.  866, 
106  N.  Y.  Supp.  881;  Stafford  v.  Car^ 
ava/n  Bros.   Co.    (1909)    135   App.   Div. 


889,  120  N.  Y.  Supp.  314;  Coleman  v. 
Keenan  (1909)  223  Pa.  29,  72  Atl.  267. 
The  statute  does  not  make  the  master 
liable  for  the  negligence  of  an  employee 
who  is  a  mere  fellow  servant,  and  noth- 
ing more,  of  the  injured  employee.  Wal- 
ton V.    Tennessee  Coal,   Iron  it   R.   Co. 

(1910)  166  Ala.  538,  52  So.  328;  Boggs 
V.  Alabama  Consol.  Goal  &  I.  Co.  (1910) 
167  Ala.  251,  140  Am.  St.  Rep.  28,  52 
So.   878. 

The  master  is  not  liable  for  the  negli- 
gence of  an  employee  using  a  sledge  to 
tamp  a  cement  floor,  whereby  another 
employee  is  injured  while  holding  the 
block  upon  which  the  sledge  is  used. 
Wilkinson  Co-op.  Glass  Co.  v.  Dickinson 
(1905)   35  Ind.  App.  230,  73  N.  E.  957. 

The  captain  of  a  tug  towing  a  float 
is  the  fellow  servant  of  the  captain  of 
the  float.  Carlin  v.  New  York,  N.  H.  d 
B.  R.  Go.  (1910)  137  App.  Div.  71,  122 
N.  Y.  Supp.  57. 

The  driver  of  a  team,  acting  under 
the  orders  of  the  owner's  superintendent, 
is  a  mere  fellow  servant  of  a  laborer 
engaged  in  loading  the  wagon,  although, 
at  the  time  of  the  injury,  the  laborer 
may  have  been  obeying  the  directions 
of  the  driver  in  respect  to  hitching  the 
horses  to  a  wagon.     Anderson  v.  Smith 

(1911)  209  Mass.  52,  95  N.  E.  392. 
Two  third-rail  patrolmen  working  to- 
gether are  fellow  servants,  under  §  42a 
of  the  railroad  law,  although,  while  one 
is  inspecting  the  rail,  the  other  watches 
fqr  approaching  trains  and  gives  warn- 
ing thereof.  Hintze  v.  Hew  York  C.  & 
H.  B.  R.  Co.  (1910)  140  App.  Div.  852, 
125  N.  Y.  Supp.  644. 

A  trackman  cannot  recover  for  the 
negligence  of  a  brakeman,  although  he 
had  been  left  in  charge  of  the  cars  by 
the  conductor.  Denver  <£  R.  O.  R.  Co. 
V.  Vitello  (1905)  34  Colo.  50,  81  Pac. 
766. 
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sible  for  his  negligence  unless  the  act  in  question  was  one  which  was 
within  the  scope  of  his  authority.® 

[In  the  note  below  will  be  found  a  number  of  cases  construing 
certain  provisions  which  are  peculiar  to  the  particular  statute.®*] 


6  Injuries  to  servants  resulting  from 
the  negligence  of  fellow  servants,  not 
within  the  line  or  scope  of  the  employ- 
ment, or  within  the  provisions  of  the 
employers'  liability  act,  do  not  render 
the  master  liable  for  such  act.  Tobler 
V.  Pioneer  Min.  &  Mfg.  Go.  (1910)  166 
Ala.  482,  52  So.   86. 

A  railroad  company  is  not  liable  for 
injuries  to  an  employee  engaged  in 
cleaning  an  engine  of  which  the  engineer 
is  at  the  time  in  sole  charge,  by  the 
blowing  out  of  the  packing  of  a  valve, 
due  to  the  act  of  a  hostler  who  gets 
upon  the  engine  and  opens  the  throttle 
for  the  purpose  of  moving  it.  Louisville 
&  y.  R.  Go.  V.  Richardson  (1893)  100 
Ala.  232,  14  So.  208  (deemed  to  be  the 
act  of  a  mere  trespasser). 

The  foreman  of  a  contractor  is  acting 
within  the  scope  of  his  duties  when  he 
orders  the  worlcmen  to  attend  some  ten 
minutes  before  the  regular  hours  of 
work  to  clear  the  ground  of  certain  ob- 
structions, which  the  employees  of  the 
principal  employer  are  in  the  habit  of 
leaving  over  night,  and  are  such  that 
the  contract  work  cannot  go  forward 
unless  they  are  removed.  Siceeney  v. 
UcOilvray  (1886)  14  Sc.  Sess.  Cas.  4th 
series,  105. 

Where  one  has  served  a  municipal 
corporation  in  the  capacity  of  superin- 
tendent of  certain  work  carried  on  by 
said  city,  and  the  municipal  authorities 
have  accepted  such  service  and  received 
the  benefit  of  his  skill  and  labor,  the 
municipal  corporation  cannot  avoid  its 
responsibility  for  injuries  resulting 
from  his  negligence  in  the  doing  of  work 
within  the  sc'ope  of  the  service  he  was 
rendering,  by  denying  the  legality  of 
his  appointment.  Sheffield  v.  Harris 
(1893)  101  Ala.  564,  14  So.  357. 

See  also  §  1677,  note  12,  post,  §  1688, 
note  2,  post,  §  1690,  note  1,  subd.  b, 
ad  fineim,  post,  §  1694,  note  2,  post. 

Compare  also  §  1466,  ante,  for  the 
rule  applied  in  common-law  actions. 

6a  The  employers'  liability  act  (§ 
7083,  Burns,  1901)  imposes  no  liability 
unless  the  offending  party  is  a  cor- 
poration. Ft.  Wayne  Oas  Go.  v.  Nieman 
(1904)   33  Ind.  App.  178,  71  N.  E.  59; 


Acme  Bedford  Stone  Co.  v.  McPhetridge 
(1905)    35  Ind.  App.  79,  73  N.  E.  838. 

The  Pennsylvania  act  applies  to  all 
employers.  Toicwrd  v.  Meadow  Lands 
Coal  Co.  (1911)  229  Pa.  553,  79  Atl. 
129  (holding  that  mine  owners  are 
within  the  act). 

But  it  does  not  apply  to  a  mine  fore- 
man appointed  pursuant  to  statute, 
since  to  apply  it  to  such  employees 
would  render  it  unconstitutional. 
D'Jorko  V.  Bericind-White  Goal  Min.  Go. 
(1911)    231  Pa.  164,  80  Atl.  77. 

The  Pennsylvania  act  is  not  retro- 
spective. McHu'gh  v.  Jones  &  L.  Steel 
Co.    (1908)   219  Pa.  644,  69  Atl.  90. 

A  foreman  on  a  farm  is  a  "farm 
laborer,"  and  consequently  not  within 
the  protection  of  tlie  statute.  Rowley 
V.  Ellis  (1908)  197  Mass.  391,  83  N.  E. 
1103. 

The  Manitoba  act  does  not  apply  to 
the  Crown.  Ryder  v.  Rex  (1906)  9 
Can.  Exch.  330. 

Due  care,  as  these  words  are  employed 
in  R.  L.  chap.  106,  §  71  (now  Stat. 
1909,  chap.  514,  §  127),  means  that 
degree  of  care  which  the.  ordinarily 
prudent  man  would  use  for  his  own 
safety  in  the  light  of  all  the  circum- 
stances at  the  time  of  the  act  under 
inquiry.  Curren  v.  Magee  Furnace  Co. 
(1911)   208  Mass.  229,  94  N.  E.  399. 

The  statute  imposes  upon  the  master 
the  duty  to  maintain  the  machinery  in 
a  safe  condition  as  well  as  to  provide 
safe  machinery  in  the  first  instance. 
Houston  Biscuit  Co.  v.  Dial  (1903)  135 
Ala.  168,  33   So.  268. 

The  provision  as  to  the  bringing  of 
the  suit  within  one  year  is 'a  condition 
precedent  to  the  right  to  recover  under 
the  statute.  McRae  v.  'New  York,  N.  H. 
&  H.  R.  Go.  (1908)  199  Mass.  418,  85 
N.  E.  425,  15  Ann.  Cas.  489.  In  the 
course  of  the  opinion  the  court  said: 
"In  this  part  of  the  statute  the  legis- 
lature seems  to  be  dealing  with  con- 
ditions upon  which  the  right  of  action 
given  in  previous  parts  of  the  statute 
should  be  availed  of.  It  imposes  two 
conditions:  one  as  to  notice  and  one 
as  to  the  time  in  which  the  action 
should   be   brought.     The   language   as. 
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1665.  [662]  Modified  operation  of  these  acts  in  the  case  of  servants 
of  municipal  corporations.  — Although  the  series  of  acts  now  under  re- 
view inure  to  the  benefit  of  employees  of  municipal  corporations,  they 
do  not  operate  so  as  to  override  the  familiar  principle  that  "no  pri- 
vate action,  unless  authorized  by  express  statute,  can  be  maintained 
against  a  city  for  a  neglect  of  a  public  duty  imposed  on  it  by  law  for 
the  benefit  of  the  public,  and  from  the  performance  of  which  the 
corporation  receives  no  profit  or  advantage."  * 

1666.  [663]  Employers'  liability  acts;  whether  strictly  or  liberally 
construed. —  (See  also  §  1641a,  ante,  1853,  post.)  In  one  of  the  ear- 
lier cases  dealing  with  the  English  act  of  1880,  it  was  considered  by 
Brett,  M.  K.,  that,  this  statute  "having  been  passed  for  the  benefit  of 
workmen,"  it  was  the  duty  of  the  court  "not  to  construe  it  strictly  as 
against  workmen,  but  in  furtherance  of  the  benefit  which  it  was  in- 
tended by  Parliament  should  be  given  to  them,  and,  therefore,  as 
largely  as  reason  enables  one,  to  construe  it  in  their  favor  and  for 
the  furtherance  of  the  object  of  the  act."  '     The  same  view  was  ex- 


to  the  necessity  for  the  existence  of 
tlie  one  is  the  same  as  that  with  ref- 
erence to  the  necessity  for  the  existence 
of  the  other.  One  has  already  been 
declared  to  be  a  condition  precedent. 
'J  he  riglit  of  action  is  created  by  the 
statute  and  is  maintainable  solely  by 
its  authority.  In  view  of  these  con- 
siderations, we  thinlc  tliat  the  same  rule 
must  be  applied  to  the  second  condition 
as  to  the  first,  and  that  this  limitation 
of  time  must  be  regarded  not  merely 
as  a  statute  of  limitation  but  as  one 
of  the  conditions  of  a  right  of  action. 
It  forms  one  of  two  conditions,  each  of 
which  is  essential  to  the  right  of  action. 
Tlie  right  must  be  accepted  and  pur- 
sued under  the  conditions  affixed  to 
it." 

The  58th  section  of  "An  Act  Concern- 
ing Railroads"  (Revision  of  1903), 
which  requires  actions,  by  an  executor 
or  administrator,  for  injuries  causing 
the  death  of  the  testator  or  intestate, 
to  be  commenced  and  sued  within  one 
year  next  after  the  death,  is  not  re- 
pealed by  the  amendment  of  1907  to 
"An  Act  to  Provide  for  tbe  Recovery 
of  Damages  in  Cases  Where  the  Death 
of  a  Person  Is  Caused  by  Wrongful 
Act,  Neglect,  or  Default,"  which  permits 
actions  arising  thereunder  to  be  com- 
menced within  twenty-four  calendar 
months  after  the  death  of  the  decedent. 


Eldridge   v.   Philadelphia   &   B.   R.   Co. 
(1911)    80   N.   J.   L.    478,    79   Atl.    423. 

"To  hold,  in  the  absence  of  a  special 
contract  on  sufficient  consideration,  that 
plaintiff's  intestate,  at  the  time  of  enter- 
ing defendant's  service,  or  by  after- 
wards remaining  in  that  service,  as- 
sumed the  risk  of  defendant's  default 
in  the  observance  of  the  statute,  or  of 
negligence  in  superintendence  under  the 
employers'  liability  act,  would  emas- 
culate those  statutes  by  defeating  their 
clear  purpose."  Pratt  Consol.  Coal  Co. 
V.  Davidson  (1911)  173  Ala.  667,  55 
So.   886. 

''■  Pettingell  v.  Chelsea  (1894)  161 
Mass.  368,  24  L.R.A.  426,  37  N.  E.  380, 
where  the  court,  on  the  authority  of 
Hill  V.  Boston  (1877)  122  Mass.  344, 
23  Am.  Rep.  332,  held  that  a  city  is 
not  liable  to  a  lineman  on  its  fire-signal 
system,  for  negligence  in  respect  to  the 
condition  of  a  pole  which  breaks  and 
injures  him. 

Tlie  statute  applies  to  municipalities 
when  engaged  in  other  than  govern- 
mental functions.  Josupeet  v.  Niagara 
Falls  (1910)  70  Misc.  638.  127  N.  Y. 
Supp.  527,  affirmed  in  (1911)  147  App 
Div.  910,  131  N.  Y.  Supp.  1122. 

1  Gibbs  V.  Great  Western  R.  Co 
(1884)  L.  R.  12  Q.  B.  Div.  208,  32 
Week.  Rep.  329. 


§  1666] 


EMPLOYEE'S  LIABILITY  ACTS. 


5143 


pressed  a  few  years  later  by  the  same  eminent  judge,  who  had  in  the 
meantime  become  Lord  Esher,  though  there  was,  as  he  observes  in  the 
following  passage,  a  difference  of  judicial  opinion  on  the  subject.^ 

In  the  United  States  for  the  most  part  a  theory  of  construction  has 
been  applied  which  appears  to  be  virtually  the  same  as  that  which 
has  been  adopted  by  the  English  judges.^     [But  the  'New  York  courts 


2  "There   have   always   been,   I   think, 
two   schools   of   thought   in   relation   to 
cases  of  this  kind, — that  is  to  say,  cases 
of  injury  happening  to  workmen  while 
in    the    employment    of    their    masters. 
The  view  of  one  school  has  been  that, 
in  order  to  prevent  injustice  to  masters, 
the    construction    of    these    enactments 
relating  to  masters  and  workmen  should 
be  narrowed,   and  that  they   should  be 
construed  as  strictly  as  possible.     The 
view  of  the  other  school  is  that  masters 
and  workmen  are  not  really  on  an  equal 
footing;   that  if  there  is  danger  in  the 
employment  it  does  not  exist  with  re- 
gard to  the  master,  but  only  in  the  case 
of  the  workman;    and  the  workman   is 
not  on  an  equal  footing  because  he  must 
run  the  risk  or  give  up  his  employment. 
These  two  schools  of  thought  may  easily 
be  traced   in   the   cases   on   the   subject 
of   masters    and   workmen.      When    the 
subject  was  investigated  before  a  com- 
mittee of  the  House  of  Commons,  before 
the    act    was    passed,    conflicting    views 
were   presented   to   the   committee,    one 
being  that  the  then  existing  law  of  mas- 
ter   and    servant,    with    regard    to    the 
liabilities    of    the    master,    was    a    just 
and  right  law,  the  other  being  that  the 
law  on  the  subject  had  been  laid  down 
by  the  judges  on  wrong  principles  and 
was  unfair  to  the  workmen,   and  that 
it  ought  to  be  altered;  and  it  was  upon 
these   conflicting  views  that  this  legis- 
lation   took    place.      The    title    of    the 
employers'  liability  act  1880,  itself  in- 
dicates that  it  was  passed  in  favor  of 
the   workmen.      Its    object   clearly   was 
to  alter  the  law  in  favor  of  the  work- 
men   and    to    extend    the    liabilities    of 
masters.     Since  the  passing  of  the  stat- 
ute it  appears  to  me  that  the  same  con- 
flict of  views  which  existed  previously 
has  still  been  in  operation.   Some  judges 
have  construed  the  act  as  narrowly  as 
possible,  with  a  view  to  preventing  what 
they   conceived  to  be  injustice  to  mas- 
ters.   Other  judges  have  considered  that 
the  act,  having  been  passed  to  extend 
the   liabilities   of   masters   in   favor   of 


workmen,  ought  to  be  construed  liberal- 
ly in  favor  of  the  workmen.  I  myself 
have  always  belonged  to  the  latter 
school.  I  think  that  those  who  belonged 
to  the  former  school  have  approached 
the  enactment  with  too  much  timidity, 
and  on  the  other  hand,  have  been  too 
bold  in  interfering  with  the  verdicts  of 
juries.  I  must  say  I  thought  it  was 
well  settled  by  tlie  House  of  Lords  that 
the  verdicts  of  juries  ought  not  to  be 
interfered  with,  except  upon  the  strong- 
est grounds."  Walsh  v.  Whiteley 
(1888)    L.  R.  21  Q.  B.  Div.  371. 

See  also  the  language  used  by  Wright, 
J.,  in  Brann-igan  v.  Robinson  [1892J  1 
Q.  B.  344,  61  L.  J.  Q.  B.  N.  S.  202,  66 
L.  T.  N.  S.  647,  56  J.  P.  328. 

3  Thus,  the  supreme  court  of  Alabama 
has  declared  that,  as  the  statute  of  that 
state  is  in  derogation  of  the  common 
law,  the  inference  is  that  its  terms 
clearly  import  the  changes  intended, 
and  that  their  operation  will  not  be 
enlarged  by  construction  further  than 
may  be  necessary  to  effectuate  the 
nearest  ends.  But  it  goes  on  to  say : 
"Notwithstanding,  a  narrow  and  restric- 
tive view  of  the  act  should  not  be  taken. 
In  its  construction  the  court  should 
consider  its  objects,  have  regard  to  the 
intentions  of  the  legislature,  and  take 
a  broad  view  of  its  provisions,  com- 
mensurate with  the  proposed  purposes. 
The  doctrine  that  prevailed  prior  to  its 
passage  had  been  carried  to  an  extent 
which  met  with  disfavor;  and  the  tend- 
ency of  the  legislation  has  been,  in 
many  of  the  states,  to  abrogate  as  to 
particular  corporations,  or  to  modify  as 
to  all  masters  or  employers,  the  rules 
which  had  governed  their  nonliability." 
Mobile  &  B.  R.  Co.  v.  Holhorn  (1887) 
84  Ala.  133,  4  So.  146. 

Similarly,  one  of  the  Federal  courts 
of  appeals,  in  discussing  the  Ohio  act 
of  April  2,  1890  (see  chapter  lxxv., 
post),  has  remarked  that,  although  it 
is  in  derogation  of  the  common  law,  it 
is  "a  remedial  statute,"  and  that,  as 
it  is  of  that  nature,  a  servant  "is  en- 
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have  taken  the  contrary  view  of  the  statute  in  that  state.*  On  the 
other  hand,  the  court  of  appeals  has  held  that  §  42  a  of  the  railroad 
act  is  to  be  liberally  construed.*] 

1667.  [664]  Concurrent  rights  of  action  under  the  statutes  and  at 
common  lawj — ^^(Compare  §  1664,  ante.)  A  servant  is  not  precluded 
by  the  provisions  of  any  of  these  statutes  from  recovering  damages 
in  a  common-law  action,  if  the  circumstances  are  such  as  would  have 
enabled  him  to  maintain  an  action  before  it  was  passed.^     [And  the 

titled  to  invoke  a  construction  that  will  150  Mass.  190,  5  L.R.A.  667,  22  N.  E. 

give  effect  to  the  intention  of  the  law-  766,  Holmes,  J.,  after  saying  that  the 

maker."      Rornsly   v.   Eddy    (1893)     5  court   would   not   undertake   to    decide, 

C.  C.  A.  560,  12  U.  S.  App.  404,  56  Fed.  until    it    was    necessary,    whether    §    1, 

461.  cl.  1,  of  the  Massachusetts  act  had  not 

"It  is  not  to  be  presumed  that   the  an   operation   in  excluding  the   defense 

legislature    intended   to   make   any    in-  of    implied    assumption    of    risk,    when 

novation  upon  the  common  law  further  the  defect,  although  manifest,  was  still 

than  the  case  absolutely  requires.    .    .    .  properly  attributable  to  the  negligence 

This    court    has    repeatedly    announced  of  the  master  or  of  a  person  intrusted 

the  general  principle.    The  statute,  how-  by  him,  nor  whether  the  act  would  ap- 

ever,  is  remedial,  and  ought  to  be  con-  ply  to  cases  in  which,  under  the  earlier 

strued  so  as   to  advance   the  remedy."  decisions    in   that   state,    negligence    in 

Boggs   v.    Alabama   Consol.    Coal    &   I.  making  small  repairs,  needed  from  day 

Co.    (1910)    167  Ala.  251,  140  Am.  St.  to  day,  might  still  be  attributed  to  a 

Rep.  28,  52  So.  878.  fellow  servant,  proceeded  thus:     "If  the 

The  Indiana  employers'  liability  act  act  does  apply  to  such  cases,  there  is 

is   remedial  in   character   and  is  to  be  the  stronger  reason  for  saying  that  its 

liberally    construed.      Cleveland,    C.    C.  only  purpose  is  to  extend  the  common- 

d  St.  L.  R.  Co.  V.  Austin   (1906)    127  law  liability  to  the  previously  excluded 

111.  App.  281.  cases.     And  if  the  object  is  to  make  a 

In  Reeder  v.  Lehigh  Valley  Coal  Co.  rule    which    will    reach    extremes    not 

(1911)    231   Pa.   563,   80  Atl.   1121,   it  touched  by  the  common  law,   the   fact 

was  said  that  there  should  be  no  such  that  this  is  done  by  a  new  and  broader 

thing  as  a  doubtful  statutory  duty.  rule,  the  terms  of  which  necessarily  are 

*  "The  liability  created  by  the  em-  wide  enough  to  include  the  narrower 
ployers'  liability  act  has  been  held  by  common-law  principle,  does  not  show 
this  court  to  be  in  derogation  of  com-  an  intention  to  prejudice  rights  which 
mon  law,  and  the  act  is  subject,  there-  the  statute  was  not  needed  to  create, 
fore,  to  strict  construction."  WillitMns  Whether  or  not  an  action  could  be  main- 
V.  Citizens'  8.  B.  Go.  (1907)  122  App.  tained  under  the  statute  in  a  case  where 
Div.  188,  106  N.  Y.  Supp.  975.  To  the  there  is  a  common-law  remedy,  as  as- 
same  effect,  O'Neil  v.  Karr,  110  App.  sumed  in  a  passage  which  we  have 
Div.  571,  97  N.  Y.  Supp.  148;  Bovi  v.  quoted  concerning  the  English  act,  we 
Bess  (1908)  123  App.  Div.  389,  107  N.  need  not  decide.  If  the  facts  warrant 
Y.  Supp.  1001;  Finnigan  v.  New  York  a  recovery  at  common  law,  it  is  hot 
Contracting  Co.  (1907)  122  App.  Div,  likely  that  any  plaintiff  will  wish  to 
712,  107  N.  Y.  Supp.  855.  rely  upon  the  statute,   although,  when 

But  in  Proctor  &  G.  Co.  v.  Williams  it  is  uncertain  how  the  facts  will  turn 

(1910)    106  C.  C.  A.  45,  183  Fed.  695,  out,  it  may  be  necessary  and  proper  to 

the  court  said  the  statute  was  remedial  join   a   count   on  the   statute  with  one 

in  character,  and  it  would  seem  that  it  on  the  common-law  liability." 
ought  to  be  liberally   construed   so   as        See  also,  to  the  same  general  effect, 

to   secure  the  benefits  intended  to   the  Clark   v.   Merchants  &   M.   Transp.   Co. 

working  men.  (1890)    151    Mass.   352,   24   N.    E.   49; 

iJJtess   V.    Erie   R.    Co.    (1912)    204  Colorado  Mill.  &  Elevator  Co..  ^.  Mitchell 

N.  Y.  324,  97  N.  E.  722.  (1899)  26  Colo.  284,  58  Pac.  28, 

1  In  Ryalls  v.  Mechanics  Mills  (1889) 
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fact  that  the  plaintiff  might  have  maintained  the  action  at  common 
law  does  not  deprive  him  of  the  benefits  of  the  statute.^  But  if  the 
action  is  brought  for  common-law  negligence,  the  plaintiff  is  not  en- 
titled to  the  benefits  of  the  statute.* 


The  remedy  afforded  by  the  New  York 
employers'  liability  act  (chap.  600,  p. 
1748,  Laws  1902)  to  an  employee  in- 
jured in  the  course  of  his  employment 
is  in  addition  to,  and  not  exclusive  of, 
or  in  abrogation  of,  a  right  of  action 
at  common  law.  Kleps  v.  Bristol  Mfg. 
Co.  (1907)  189  N.  Y.  516,  12  L.R.A. 
(N.S.)    1038,  81  N.  E.  765. 

"It  was  no  part  of  the  purpose  of  the 
att  to  codify  the  whole  law  as  to  the 
liability  of  employers,  or  to  destroy  any 
ccmmon-law  right  of  servants."  Boggs 
V.  Alabama  Gonial.  Coal  &  1.  Co.  (1910) 
167  Ala.  251,  140  Am.  St.  Rep.  28,  52 
So.  878. 

\^  here  a  complaint  is  broad  enough 
to  embrace  a  common-law  as  well  as  a 
statutory  liability,  the  court  can  regard 
a  notice  as  surplusage,  and  submit  the 
case  at  common  law.  O'lS/eil  v.  Manu- 
facturers' Autornatic  Sprinkler  Co. 
(1911)  143  App.  Div.  56,  127  N.  Y. 
Supp.  6^2, 

The  employers'  liability  act,  in  so 
far  as  regards  defects  in  the  ways, 
works,  or  machinery  connected  with  the 
employer's  business,  works  no  change  in 
the  law  of  the  state,  and  is  declaratory 
of  existing  common-law  principles;  so 
that  an  action  brought  under  subd.  1, 
§  1,  ot  the  act,  could  as  well  be  brought 
under  existing  provisions  of  the  common 
law.  Scott  V.  Nauss  Bros.  Go.  (1910) 
141  App.  Div.  255,  126  N.  Y.  Supp.  17. 

A  plaintiff  who  is  required  to  elect 
between  a  common-law  and  a  statutory 
count,  and,  as  a  consequence  of  electing 
to  stand  on  the  latter,  is  nonsuited,  can- 
not have  the  nonsuit  set  aside  on  the 
ground  that  he  was  prejudiced  by  being 
required  tn  make  such  election,  where 
the  evidence  shows  that  in  a  common- 
law  action  the  defense  of  common  em- 
ployment i'nd  assumption  of  risks  would 
both  have  been  open  to  the  master.  May 
X.  Whittier  Mach.  Co.  (1891)  154  Mass. 
29,  27  N.  E.  768. 

A  policy  by  which  an  assurance  com- 
pany agrees  to  indemnify  an  employer 
for  "all  sums  which  such  employer  shall 
become  liable  for,  under  or  by  virtue  of 
the  employers'  liability  act  of  1880," 
does  not  render  it  liable   for   damages 


recovered  in  a  common-law  action,  even 
though  the  circumstances  .were  such 
that  the  employer  might  have  been  held 
liable  under  the  act  also.  Morrison  v. 
Scottish  Employers'  Co.  (1888)  16  Sc. 
Sess.  Cas.  4th  series,  212. 

See  note  to  Kleps  v.  Bristol  Mfg.  Co. 
12  L.R.A.(N.S.)   1038. 

2  Proctor  V.  Rockville  Centre  Mill.  & 
Gonstr.  Co.  (1910)  141  App.  Div.  900, 
126  N.  Y.  Supp.  743.  The  court  said: 
"The  language  of  the  statute  in  ques- 
tion covers  the  cause  of  action  pleaded 
in  this  action  and  proved  at  the  trial. 
That  such  a  cause  of  action  did  exist 
at  common  law  is  not  exclusive  of  plain- 
tiff's right  to  maintain  it  under  the 
statute.  While  the  statute  in  question 
created  liabilities  that  did  not  exist 
at  common  law,  it  also,  by  §  3  (labor 
law,  §  202),  gave  to  a  plaintiff  who 
maintained  an  action  under  its  terms 
certain  advantages  or  privileges  not 
granted  to  those  who  did  not  avail 
themselves  of  its  terms.  By  giving  the 
notice  required  by  §  2  of  the  act  (labor 
law,  §  201),  he  intended  to  so  inform 
the  defendant  that  he  proposed  to  avail 
himself  of  all  the  privileges  granted 
by  the  act.  To  adopt  the  construction 
asserted  by  the  appellant,  the  language 
of  subdiv.  1  of  §  1  of  the  statute  (labor 
i;iw,  §  200,  subd.  1),  relating  to  the 
negligence  of  an  employer,  would  have 
to  be  eliminated  from  the  statute.  I 
can  see  no  reasonable  basis  on  which 
(jucli  process  of  elimination  could  be 
made  to  rest." 

^  Welch  V.  Waterlury  (1910)  136 
App.  Div.  315,  120  N.  Y.  Supp.  1059: 
Curran  v.  Manhattan  R.  Co.  (1907)  118 
App.  Div.  347,  103  N.  Y.  Supp.  351. 

If  the  notice  states  nothing  more  than 
a  common-law  liability,  the  questions 
fijesented  must  be  determined  by  the 
common  law  rules.  Beauregard  v.  'New 
York  Tunnel  Co.  (1910)  136  App.  Div. 
834,  121  K.  Y.  Supp.  865. 

In  Impellizzieri  v.  Cranford  (1910) 
141  App.  Div.  755,  126  N.  Y.  Supp. 
644,  it  was  held  that  where  an  action 
has  been  tried  and  a  verdict  rendered 
for  plaintiff  upon  the  theory  of  a  com- 
mon-law liability  only,  if  the  evidence 
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As  the  employers'  liability  act  (chap.  600,  p.  1748,  Laws  of  1902) 
creates  no  new  liability  for  the  failure  of  an  employer  to  make  prop- 
er rules  and  regulations,  an  action  based  on  such  failure  must  be  at 
common  law.*] 

This  rule  of  construction  is  of  considerable  importance  in  view  of 
the  requirements  as  to  notice,  etc.,  which  must  be  complied  with  by 
a  servant  who  wishes  to  avail  himself  of  the  right  of  action  conferred 
by  the  statute  on  which  he  relies.^ 

1668.  [665]  liability  of  infants  under  the  statutes. — So  far  as  the 
present  writer  knows,  there  is  no  reported  case  which  bears  directly 
or  indirectly  upon  the  important  question,  whether  an  infant  can  be 
made  responsible  as  an  "employer"  under  these  acts.  Mr.  Ruegg 
(employers'  liability  act,  p.  118)  has  expressed  the  opinion  that  the 
new  responsibilities  imposed  by  the  English  statute  do  not  extend  to 
an  infant.  The  reason  advanced  by  this  learned  author  is  that  a  suit 
to  recover  damages  from  him  for  the  negligence  of  one  of  the  agents 
specified  in  the  act  could  not  be  maintained  without  recognizing  the 
validity  of  the  contract  which  defines  the  relations  between  him  and 
that  agent.  His  conclusion,  therefore,  is  that  the  case  falls  within 
the  scope  of  the  general  principle  that  an  infant,  although  he  is  liable 
for  his  torts,  cannot  be  sued  for  a  wrong,  where  the  cause  of  action 
is  in  substance  ex  contractu,  or  so  directly  connected  with  the  contract 
that  the  action  would  be  an  indirect  way  of  enforcing  the  contract.* 

There  would,  however,  seem  to  be  good  grounds  for  arguing  that 
an  agreement  for  the  hire  of  another  person  to  assist  in  carrying  on 
a  business  belongs  to  the  beneficial  class,  and  is  therefore  binding 
upon  the  infant  employer  as  long  as  the  services  continue  to  be  per- 
formed.^ If  this  be  the  correct  doctrine  he  must,  it  would  seem,  be 
responsible  for  the  nonperformance  of  any  of  the  obligations  which 
are  either  implied  as  incidents  of  the  contract,  irrespective  of  statute, 
or  which  are  imposed  by  the  legislature  upon  all  those  who  enter  into 
the  contract. 

does   not   warrant   such   a   finding,   the  Bros.    (1910)    141   App.   Div.   769,    126 

judgment  cannot  be  sustained  under  the  N.  Y.  Supp.  739. 

provisions    of    the    employers'    liability  6  "No    evidence    will    be    required    to 

act,   for  the  reason  that  the  jury  has  support  one  remedy  over  the  other  ex- 

not   passed   upon   the   issues   on   which  cept    the    formal    proof    of   the    service 

such  liability  may  be  predicated.  of  the  120-day  notice."    Monigan  v.  Erie 

iWard  V.  Manhattan  R.  Co.    (1904)  R.  Go.   (1904)   99  App.  Div.  603,  91  N. 

95  App.  Div.  437,  88  N.  Y.  Supp.  758;  Y.  Supp.  657. 

Davenport   v.    Oceanic   Amusement    Co.  1  See  Pollock,  Torts,  p.  *74. 

(1909)    132  App.  Div.  368,  116  N.  Y.  2  See  Pollock,  Contr.  p.  *66. 
Supp.    609;     Matrusoiello    v.    MiUiken 
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C.  Liability  for  defects  in  the  ways,  etc. 

English  act  of  1880,  §  1,  subs.  1,  §  2,  subs.  1. 

Alabama  act:    Code,  §  2590,  subs.  1. 

Massachusetts  act  of  1887,  §  1,  subs.  1. 

Colorado  act  of  1893,  §  1,  subs.  1. 

Indiana  act:    Kev.  Stat.  1894,  §  7083,  subs.  1. 

New  York  act  of  1902,  §  1,  subs.  1. 

'New  Jersey  act  of  1909,  §  1,  subs.  1. 

Pennsylvania  act  of  1907,  §  2. 

Ohio  act:    Gen.  Code  1910,  §  6242. 

Ontario  act:    Eev.  Stat.  1897,  §  3,  subs.  1,  §  6,  subs.  1. 

1669.  [666]  Effect  of  the  statutory  provisions  as  to  defects;  gener- 
ally-—  The  eiTect  of  these  provisions,  as  a  whole,  is  to  give,  under  the 
circumstances  specified,  a  statutory  sanction  to  a  doctrine  which,  so 
far  as  the  common  law  is  concerned,  has  been  greatly  restricted  in 
England  and  the  English  Colonies  by  the  well-known  case  of  Wilson 
V.  Merry^  but  which  has  been  fully  developed  and  is  applied  in  all 
the  American  states — the  doctrine,  namely,  that  the  master  is  abso- 
lutely responsible  for  the  proper  discharge  of  certain  duties,  whether 
he  undertakes  to  perform  them  in  person,  or  employs  an  agent  to 
perform  them  in  his  stead.  See  chapter  lxiv.,  ante.  In  other 
words,  the  injured  servant  is  given  a  right  to  recover  damages  in  the 
cases  enumerated,  although  the  abnormal  conditions  which  caused  his 
injury  may  have  been  created  or  suffered  to  continue  through  the 
negligence  of  a  fellow  servant.^  Hence,  in  order  to  establish  the  alle- 
gations of  a  complaint  framed  on  the  theory  that  the  master  is  liable 
under  this  section,  it  is  not  necessary  to  show  that  he  was  himself 
negligent.' 

So  far  as  regards  the  character  of  the  actual  physical  conditions 
which  warrant  the  inference  of  culpability  on  the  part  of  the  imme- 
diate actor,  whether  he  be  the  master  himself  or  an  employee,  the 
evidential  prerequisites  to  establishing  a  right  to  indemnity  are  es- 
sentially the  same  under  the  statutes  as  at  common  law.  See  §§ 
1673-1676,  post. 

1  (1868)  L.  R.  1  H.  L.  Sc.  App.  Cas.  ^  Lynch  y.  Allyn  (1893)  160  Mass. 
326,  19  L.  T.  N.  S.  30,  19  Eng.  Rul.  248,  35  N.  E.  550.  There  the  action  was 
Cas.  132.  As  to  the  precise  effect  of  for  personal  injuries  occasioned  to  the 
this  decision,  see  §§  1457,  1459,  1498,  plaintiff  by  the  falling  upon  him  of  a 
1499,  ante.  bank  of  earth,  which  he  was  engaged  in 

2  See  the  remarks  of  the  court  in  undermining  by  direction  of  the  defend- 
Ashley  v.  Hart  (1888)  147  Mass.  573,  ant's  superintendent.  Held,  that  the 
1  L.R.A.  355,  18  N.  E.  416.  defendant  was  not  entitled  to  a  ruling 
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1670.  [667]  Master  not  liable  unless  the  defect  alleged  was  the  prox- 
imate cause  of  the  injury. — Under  the  general  principles  of  the  law 
of  negligence  (see  §  1571,  ante),  as  well  as  by  the  express  terms  of 
the  statutes,  the  injured  servant  cannot  maintain  an  action  unless  he 
shows  that  the  defect  alleged  was  the  proximate  cause  of  his  injury.^ 
Thus,  he  cannot  recover  if  his  injuries  are  due  to  an  occurrence 
which  was  a  mere  accident,*  nor  if  the  negligence  of  a  fellow  servant 
in  the  use  of  the  defective  appliance  was  the  actual,  efficient  cause  of 
the  injury,^  nor  if  the  defect  in  question  would  not  have  caused  any 
injury,  if  he  had  not  himself  been  guilty  of  negligence  in  dealing 
with  the  defective  appliance.* 

But  proof  that  a  defect  for  the  existence  of  which  the  master  was 
responsible  was  the  sole  proximate  cause  of  the  injury  is  not  a  condi- 
tion precedent  to  recovery.  It  is  only  requisite  to  show  that  it  was 
one  of  the  efficient  causes.* 


that  "the  plaintiff  cannot  recover  under 
the  second  count  of  his  declaration,  as 
there  was  no  evidence  that  there  vpas 
any  negligence  on  the  part  of  the  de- 
fendant." 

^Southern  R.  Co.  v.  Ouyton  (1898) 
122  Ala.  231,  25  So.  34;  McDonald  v. 
'Nova  Scotia  Steel  &  Coal  Co.  (1910) 
44  N.  S.  173;  Armstrong  v.  Canada 
Atlarktic  R.  Co.  (1902)  4  Ont.  L.  Rep. 
560;  Wack  v.  ToMn  (1907)  122  App. 
Div.  704,  107  N.  Y.  Supp.  659. 

ZMcManus  v.  Hay  (1882)  9  Sc.  Sess. 
Gas.  4th  series,  425. 

A  freight  brakeman  cannot  recover 
for  personal  injuries  alleged  to  have 
been  caused  by  defects  in  a  brake  which 
he  was  trying  to  let  loose,  causing  the 
brake  to  stick  or  be  retarded  in  its 
revolutions,  and  throwing  him  from  the 
top  of  a  box  car,  in  the  absence  of 
proof  that  the  brake  was  defective,  or 
that  his  falling  was  not  due  to  his 
slipping  or  to  some  other  cause  wholly 
unconnected  with  any  defect  of  the 
brake.  Louisville  ci  N.  R.  Co.  v.  Binion 
(1893)    98,  Ala.  570,  14  So.  619. 

In  Hamilton  v.  Groesbeck  (1891)  38 
Ont.  App.  437,  affirming  (1889)  19  Ont. 
Rep.  76,  the  court  of  appeal  held  the 
action  not  maintainable  for  the  reason 
that  the  proximate  cause  of  the  injury 
was  not  the  unguarded  condition  of  the 
saw  by  which  the  plaintiff  was  hurt, 
but  the  fact  that  he  tripped  over  a  pile 
of  staves. 

3  The  fact  that  a  defect  existed  and 
that  the  plaintiff  had  to  be  assigned  to 


the  work  of  remedying  it  is  not  the 
proximate  cause  of  an  injury  received 
by  him  in  consequence  of  a  fellow  serv- 
ant negligently  setting  machinery  in 
motion  while  plaintiff  is  engaged  in  the 
work.  Mackay  v.  Watson  (1897)  24 
Sc.  Sess.  Cas.  4th  series,  383. 

*A  defect  in  the  machinery  is  not 
the  cause  of  an  injury  received  by  a: 
workman  in  consequence  of  his  using  it 
in  an  unsafe  manner,  when  lie  knew 
how  to  use  it  with  safety  to  himself. 
Martin  v.  Gonnah's  Quay  Alkali  Co. 
(1885)  33  Week.  Rep.  216,  wliere  tlie 
plaintiff'  knew  that  a  car  brake  was 
bent  and  did  not  see  that  it  was  in- 
its  proper  position  before  signaling  to- 
the  engineer  to  move  the  car.  See  alsr^ 
Mulligan  v.  M' Alpine  (1888)  15  Sc. 
Sess.  Cas.  4th  series,  789,  as  stated  in- 
§  ]676,  note  1,  post. 

An  employee  who  goes  into  a  dan- 
gerous place  at  the  request  of  anotlier 
employee  to  whose  orders  he  was  not 
bound  to  conform,  and  is  injured  while 
performing  work  outside  the  scope  of 
his  employment,  cannot  recover.  Mar- 
Pherson  v.  MacLachlan  (1904)  36  N 
S.  435. 

6  A  plaintiff  is  entitled  to  retain  a 
verdict  in  his  favor  where  the  jury  find 
that  the  injury  was  caused  by  a  defect 
in  the  plant,  and  also  bv  the  negligence 
of  a  fellow  servant.  Bean  v.  Harper 
(]892)  18  Vict.  L.  Rep.  (L.)  388.  For 
common  law  cases  to  the  same  effect 
see  §§  1582,  1583,  ante. 
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1671.  [668]  What  instrumentalities  are  covered  by  the  terms 
ways,"  etc. —  The  words  used  to  designate  the  instrumentalities  for 
the  defects  of  which  the  master  is  made  liable  are  not  precisely  the 
same  in  the  statutes  now  under  discussion.  In  all  of  them  except 
Ohio  the  terms  "works  and  machinery"  are  found,  and  with  the  ex- 
ception of  that  of  Pennsylvania  these  words  are  preceded  by  the 
word  "ways."  The  expression  "plant,"  which  occurs  in  the  English 
act  as  well  as  in  those  of  the  various  British  colonies  and  of  Ala- 
bama and  Indiana,  and  which  was  inserted  in  the  New  York  act  by 
the  amendment  of  1910  (see  §  1661,  ante),  is  omitted  in  the  statutes 
of  Massachusetts  and  Colorado.  In  the  Ohio  statute  the  words  used 
to  designate  the  instrumentalities  are  limited  to  "machinery  and  ap- 
pliances." The  list  of  instrumentalities  enumerated  in  the  English 
act  is  enlarged  in  the  Ontario  act  by  the  addition  of  the  words  "build- 
ings and  premises,"  and  in  the  Indiana  act  by  the  addition  of  the 
word  "tools,"  and  in  the  jSTew  Jersey  act  by  the  word  "place."  That 
these  variations  of  phraseology  imply  corresponding  differences  in 
the  total  extent  of  the  master's  liability  cannot  be  alfirmed  in  view 
of  the  decisions  as  they  stand,  though  possibly  some  case  may  here- 
after arise  in  which  they  may  be  found  material. 

a.  Two  or  more  descriptive  terms  used  in  combination. — In  the 
cases  where  the  court  in  affirming  or  denying  the  defendant's  liability 
has  coupled  together  two  or  more  of  the  instrumentalities  specified  in 
the  statute  under  review,  it  is  impossible  to  say  with  certainty  to 
which  designation  it  was  intended  to  refer  the  instrumentality  which 
caused  the  injury.^ 

1  A  defect  in  the  "ways,  works,  ma-  pliance  not  to  be  "machinery,"  was  con- 
chinery,  or  plant,"  enumerated  in  the  elusive  against  the  right  of  the  servant 
Alabama  statute,  has  been  lield  to  exist  to  maintain  the  action.  But  there  is 
where  the  supply  pipe  of  a  water  tank  no  apparent  reason  why  the  rope  in 
extended  over  a  railroad  track  so  as  to  question  should  not  be  regarded  as  a 
knock  a  brakeman  oflF  the  top  of  a  part  of  the  "plant." 
freight  car.  East  Tennessee,  V.  d  O.  And  a  signal  rope  from  the  bottom 
R.  Co.  V.  Thompson  (]891)  94  Ala.  636,  of  a  mine  to  the  engine  room  was  held 
10  So.  280.  to  be  a  part  of  the  ways,  works,  ma- 
in an  Alabama  case  it  has  been  held  chinery,  and  plant,  in  New  ConnellsviUe 
tliat  a  rope  used  for  lowering  timber  in  Coal  &  Coke  Co.  v.  Kxlgore  (1909)  ]G2 
the  construction  of  a  trestle  along  a  Ala.  642,  50  So.  205. 
railroad  track,  by  means  of  which  heavy  So  was  a  skidway  on  which  a  bucket 
timbers  are  put  into  tlieir  places,  is  in  was  raised  from  the  bottom  of  a  mine 
no   sense    a    part   of   the   ways,    works,  in  the  same  case. 

machinery,  or  plant  of  a  railroad  com-        The  shorter  formula  "ways,  works  and 

pany.     Southern  R.  Co.  v.  Moore  ( 1901 )  machinery,"  which  occurs  in  the  Mas- 

128   Ala.   434,   29   So.   659.     The   court  sachusetts   statute,  has  been  construed 

seems  to  have  assumed  that  the  author-  in    a   number   of   cases.      It   includes   a 

ity  of  the  two  Alabama  cases  cited  in  truck  used  by  a  railroad  company  as  a 

subs,   d,   infra,   declaring   such   an    ap-  part    of   the    appliances    of   the   repair 
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b.  "Ways." — In  its  ordinary  sense  this  term  may  be  regarded  as 
embracing  any  part  of  the  master's  premises  over  which  the  servants 

shop,  consisting  of  axles,  wheels,  and  a  Mass.  62,  109  Am.  St.  Rep.  601,  75  N. 

frame,  all  fastened  together  and  fitted  E.  75.     But  see  Bowers  v.  Connecticut 

to  the  tracks.     Gunn  v.  New  York,  N.  River  R.  Co.  infra. 

//.  &  H.  R.  Co.    (1898)    171  Mass.  417,  The   steps  of   a  building  over  which 

50  N.  E.  1031.  the  owner  retained  control  are  not  part 

And  a  chain  used  with  a  derrick  in  of   the   "ways,   works,   and   machinery" 

lifting   stone   from   a   quarry.      Morena  of  a  tenant  occupying  the  upper  floors 

V.   Winston    (1907)    194  Mass.  378,   80  of  the  building.     Hawkes  v.  Broackcalk 

N.  E.  473.  Shoe    Go.     (1910)     207    Mass.    117,    — 

And  the  floor  in  a  mill.     Howard  v.  L.R.A.(N.S.)   — ,  92  N.  E.  1017. 

I'all  River  Iron  Works  Co.   (1909)   203  The  position  of  the  barrels  of  sugar, 

Mass.  273,   89   N.   E.  615.  one    upon    the    other,    rim    to    rim,    by 

But  not  a  pile  of  cotton  bales  in  a  which  the  weight  of  the  upper  crushed 

freight  house.     C'ahill  v.  Boston  &   M.  in   the   head   of   the   lower   barrel,   and 

R.  Co.   (1906)   190  Mass.  421,  76  N.  E.  then    fell    upon    the    plaintiff,    did    not 

9]].  constitute  a  defect  in  the  ways,  works. 

Nor  an  iron  casting  which  a  servant  or  machinery  of  the  defendant,  as  the 

is  about  to  attach  to  an  elevator  door,  condition  was  of  a  temporary  character, 

Nye  V.  Button    (1905)    187   Mass.   549,  arising  from  a  transitory  cause.     Mun- 

73  N.  E.  654.  goran  v.  O'Keeffe  (1911)  208  Mass.  304, 
Nor  marks  or  tags  on  elevator  cable  94  N.  E.  277. 

to    indicate    position    of    the    elevator.  No    liability    is    incurred    under    the 

Del   Signore   v.   Thompson-Starrett   Co.  statute  for  injuries   caused  by  the   de- 

(1908)    198   Mass.   337,   84   N.   E.   466,  fective  condition  of  a  strap  on  an  ex- 

Nor  the  harness  of  a  horse  attached  press   wagon,   used  for  the  purpose   of 

to  a  wagon  which  an  employee  is  driv-  securing    the    load.      Condon    v.    Gahm 

ing.      Murphy    v.    O'Neil     (1910)     204  (1011)   208  Mass.  339,  94  N.  E.  284. 

Mass.   42,   26   L.R.A.  (N.S.)    146,   90  N.  A  temporary  derrick  at  a  stone  yard, 

E.  406.  erected   to   move    stones    from    cars    to 

Nor  an  iron  skid  used  in  unloading  where  stonecutters,  who  had  nothing  to 

freight  from  cars  onto  the  station  plat-  do  with  setting  it  up,  could  use  them, 

form.      Nappa   v.    Erie   R.    Co.    (19081  is  a  part  of  the  "wavs.  works,  and  ma- 

195  N.  Y.  176,  21  L.R.A. (N.S.)    96,  88  chinery"  connected  with  the  yard.     Jl/c- 

N.  E.  30.  Mahonv.  McHale  (1899)  174'Mass.  320. 

Nor    planks    used    for    a    temporary  54  N.  E.  854   (considered  to  be  a  part 

wallc.      Morris    v.    Walworth    Mfg.    Co.  of  the  fitting  of  the   stone  yard  rather 

(1902)    181   Mass.   326,   63   N.   E.   910.  than   an   appliance  to  be   put   together 

Nor  a  staging  for  use  in  painting  a  and   set   up   and   moved   from   place   to 

ear,  which  was  easily  movable  and  not  place  by  the  workmen  who  were  using 

fastened   together.      Nichols    v.   Boston  j^      gee'  §  1679    post) 

<e  M.  R.  Co.    (1910)   206  Mass.  463,  92  '^  temporary  staging  erected  by  the 

N.  E.  711.                          .,,•,.  side  of  a  woodpile,  to  enable  the  work- 

Nor   stones   temporarily   placed   ma  ^^^  ^o  place  wood  thereon  and  pile  it 

pile.      Bonin    v     Bullard     (1907)     196  ^jgher,  and  which   is   taken   down   and 

Mass.  524    82  N.  E.   /02.  ^         f^.^,^  time  to  time  in  different 

The  hatchway  of  ■..  ship  is  not  part  ^            ^„^   intended   to   be  used   from 

of  the  ways,  works,  or  machinery  of  a  j         ^         ^^  ^       ^     ^         . 

stevedore  engaged  m  loading  the  ship.  ,          .•'              ,      ,    ,, 

Hyde  v.  Booth    (1905)    188  Mass.  290,  P'^f'   ^^   ^  P'^''^''*   *''^   °^"" «   ^^^^>-«- 

74  N  E  337  works,  and  machinery  while  in  use  at 
So,'  the  ears  belonging  to  a  railroad  "-  particular  place.  PrendiUe  v.  Con- 
company  which  were  loaded  with  coal,  ne^ticut  River  Mfg.  Co.  (1893)  IfiO 
and  were  run  into  defendant's  sheds  to  Mass.  131,  35  N.  E.  675  (held  to  be 
be  unloaded  by  the  defendant's  em-  competent  for  the  jury  to  find  this), 
ployees,  are  not  part  of  the  defendant's  Loaded  freight  ears  received  from 
ways,  works,  or  machinery.  Dunn  v.  other  lines  form  a  part  of  the  "works 
Boston  &  N.  Street  R.  Co.'  (1905)    189  and  machinery"  of  the   receiving  com- 
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pass,  on  foot  or  otherwise,  from  one  point  to  another.^    To  constitute 


pany.  Bowers  v.  Connecticut  River  R. 
Co.  (1894)  162  Mass.  312,  38  N.  E.  508. 

A  car  belonging  to  another  company, 
but  used  as  a  passageway  for  defend- 
ant's employees  in  unloading  freiglit,  is 
a  part  of  its  works  and  machinery. 
Foster  v.  Sew  York,  N.  H.  &  H.  R.  Co. 
(1904)   187  Mass.  21,  72  N.  E.  331. 

A  temporary  scaffold  is  a  part  of  the 
ways,  works,  plant,  tools,  and  machinery 
under  the  Indiana  statute.  Cleveland, 
C.  C.  d-  St.  L.  R.  Co.  V.  Austin  (1906) 
127  111.  App.  281. 

A  cleat  nailed  to  a  roof  and  used  as 
a  means  of  support  by  a  carpenter  en- 
gaged in  shingling  the  roof  is  a  part 
of  the  "works"  or  "plant."  Markle  v. 
Donaldson    (1905)    8  Ont.  L.  Rep.  682. 

A  cable  and  its  hoisting  machinery 
used  to  handle  heavy  beams  in  con- 
structing a  bridge  is  part  of  the  works 
and  machinery.  McGlynn  v.  Pennsyl- 
vania Steel  Co.  (1911)  144  App.  Div. 
343,  129  N.  Y.  Supp.  45;  Juve  v.  Penn- 
sylvania Steel  Co.  (1911)  144  App.  Div. 
903,  129  N.  Y.  Supp.  53. 

The  rock  in  which  workmen  are  bor- 
ing holes  for  blasting  purposes  can  in 
no  sense  be  said  to  be  part  of  the  mas- 
ter's works  or  machinery.  McGoican  v. 
New  York  Contracting 'Co.  (1911)  143 
App.  Div.  1,  127  N.  Y.  Supp.  532. 

An  engine  which  had  been  built  pre- 
paratory to  its  being  shipped  away  is 
not  a  part  of  the  ways,  works,  ma- 
chinery, plant,  building,  or  premises  of 
the  proprietor  of  the  iron  works.  Mil- 
ler V.  King    (1904)    34  Can.  S.  C.  710. 

2  "The  course  which  a  workman  would 
in  ordinary  circumstances  take  in  order 
to  go  from  one  part  of  a  shop  where  a 
part  of  the  business  is  done,  to  another 
part  where  business  is  done,  when  the 
business  of  the  employer  requires  him 
to  do  so,  must  be  regarded  as  a  'way.' " 
Willetts  V.  Watt  [1892]  (C.  A.)  2  Q. 
B.  92,  61  L.  J.  Q.  B.  N.  S.  540,  per  Lord 
Esher.  Compare  the  statement  that  the 
word  applies  to  such  places  as  a  work- 
man or  servant  is  called  upon  to  pass 
over  in  the  performance  of  his  duty. 
Caldwell  v.  Mills  (1893)  24  Ont.  Rep. 
462,  holding  that  a  plank  put  down  to 
serve  as  a  fulcrum  for  a  lever,  if  it  is 
placed  in  such  a  position  that  servants 
have  to  pass  over  it  in  the  course  of 
their  duties,  is  a  "way."  For  specific 
instances  of  "defects"  in  what  were  con- 
ceded to  be  "ways."  see  S  1674,  a,  post. 


In  Southern  R.  Co.  v.  Bentley  (1911) 
1  Ala.  App.  359,  56  So.  249  (holding 
that  a  tree  which  overhung  the  tracks 
of  a  railway  was  a  part  of  the  "way"), 
the  court  said:  "Obviously,  the  way 
of  a  railroad  is  not  merely  its  rails,  but 
also  such  adjacent  and  superjacent 
space  as  may  be  requisite  for  the  un- 
impeded operation  of  its  rolling  stock. 
And  if  an  obstruction  be  permanent  in 
its  nature,  as  opposed  to  that  which  is 
transient  merely,  if  it  be  inherent  in 
the  way,  as  distinguished  from  that 
which  is  foreign  and  incidental  only, 
it  is  clearly  a  part  of  the  way." 

A  bridge  maintained  over  defendant's 
railroad  with  its  consent  is  a  part  of 
its  ways.  Central  of  Georgia  R.  Co. 
V.  Alexander  (1906)  144  Ala.  257,  40 
So.  424. 

"Ways"  includes  a  plank  walk  from 
a  factory  to  an  outhouse  provided  for 
the  accommodation  of  the  employees. 
Orquhart  v.  Smith  &  A.  Co.  (1906)  392 
Mass.  257,   (8  N.  E.  410. 

A  hatch  cover  which,'  when  in  place, 
constituted  part  of  the  gangway  over 
which  employees  were  required  to  move 
cargo  in  loading  the  vessel,  constituted 
a  "way."  La  Compagnie  G6neralc 
Transatlantique  v.  Maguire  (1909)  93 
C.  C.  A.  385,  168  Fed.  34. 

A  staging  built  around  a  vessel  in 
the  process  of  construction,  for  the  use 
of  the  carpenters  and  caulkers,  is  a 
way.  Richard  T.  Green  Co.  v.  Young 
(1910)    103  C.  C.  A.  73,  179  Fed.  493. 

This  word  does  not  cover  a  pile  of 
Ijoards.  Camphell  v.  Dearborn  (1900) 
175  Mass.  183,  55  N.  E.  1042. 

Nor  a  skid  used  for  unloading  cars. 
Nappa  V.  Erie  R.  Co.  (1909)  195  N. 
Y.  176,  21  L.R.A.(N.S.)  96,  88  N.  E. 
30;      Heiser     v.     Cincinnati     Abattoir 

(1910)  141   App.   Div.   400,   126   N.   Y. 
Supp.  265. 

Nor  a  wall  in  the  course  of  construc- 
tion. Ripp  V.  Fuchs  (3908)  129  App. 
Div.  321,  13  3  N.  Y.  Supp.  361. 

Nor  the  open  joists  of  a  floor  of  a 
house  in  course  of  construction,  across 
which  a  laborer  Had  to  pass  in  carrying 
ont  an  order  hv  his  foreman.  M'Goimn 
V.   Smith    (1906-7)    Sc.   Sess.   Cas.  548. 

Nor  the  rock  in  which  workmen  are 
boring  holes  for  blasting  purposes.  Mc- 
Gowtm   V.    New    York    Contracting    Co. 

(1911 )  143  App.  Div.  1,  127  N.  Y.  Supp. 
532. 
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a  "way"  within  the  purview  of  the  act,  it  is  not  necessary  that  it 
should  he  marked  out  by  metes  and  bounds  or  by  habitual  user. 

In  a  more  technical  sense  the  term  signifies  a  path  or  track,  which 
is  specially  constructed  for  the  purpose  of  drawing  or  propelling 
with  greater  facility  certain  kinds  of  appliances  which  are  used,  and 
cretain  kinds  of  substances  or  manufactured  articles  which  are 
handled,  by  the  servants  in  the  course  of  their  work.* 

The  "ways"  with  which  the  cases  deal  are  usually  horizontal  or 
sloping.  But  presumably  the  term  also  covers  such  instrumentali- 
ties as  the  vertical  shaft  of  a  mine  or  of  an  elevator.* 

c.  "Works." — In  one  well-known  case  this  word  seems  to  be  re- 
garded as  connotative  of  the  same  idea  as  "system."  ^  [The  word 
has  also  been  construed  in  the  cases  cited  below.*"]  For  other  cases 
indicative  of  its  significance,  see  §  1672,  b,  c,  post. 


3  In  Willetts  v.  Watt  [1892]  (C.  A.) 
2  Q.  B.  92,  Fry,  L.  J.,  said  (p.  99)  : 
"In  determining  what  is  a  'way,'  we 
slioiild,  I  think,  looli  to  the  fact  that 
workmen  have  to  go  through  places 
where  sometimes  there  is  an  open  apace, 
while  at  other  times  what  was  an  open 
space  is  covered  with  stores  or  other 
things  used  in  the  business.  We  should 
consider,  further,  the  case  of  an  open 
yard,  where  the  whole  or  only  a,  small 
part  might  be  used  at  any  time,  accord- 
ing as  there  were  a  great  many  or  only 
a  few  workmen  going  through  it.  I 
think  that  these  and  other  considera- 
tions show  that  we  should  answer  in  the 
negative  the  question  whether  metes  and 
bounds  are  necessary  to  a  'way'  under 
the  statute.  There  are  inany  ways 
which  persons  have  a  right  to  use  that 
are  not  defined  by  any  physical  bound- 
ary, and  to  hold  that  such  a  boundary 
is  necessary  would  be  to  withdraw  from 
the  protection  given  by  the  statute  a 
large  number  of  places  used  by  workmen 
in  which  the  mischief  at  which  the  stat- 
ute was  aimed  might  arise.  For  the 
purpose  of  this  case,  I  should  say  that 
wherever  there  is  a  large  space  con- 
nected with  or  used  in  the  business  of 
the  employer,  over  which  the  workmen 
pass  in  the  course  of  their  employment, 
when  that  space  is  for  the  time  being 
vacant,  and  is  so  used,  it  is  a  'way' 
within  the  meaning  of  the  statute." 

4  The  most  familiar  instance  of  such 
a  way  is  a  railway  track.  See  Kansas 
City  M.  &  B.  R.  Co.  v.  Burton  (1893) 
97  Ala.  240,  12  So.  88;  Louisville  £  N. 


B.  Co.  V.  Bouldin  (1895)  110  Ala.  185, 
20  So.  325;  McQuade  v.  Dixon  (1887) 
14  Sc.  Sess.  Cas.  4th  series,  1039. 

A  roadway  of  iron  plates,  along  which 
loads  are  conveyed  in  a.  car,  was  held 
to  be  a  way  in  McGinn  v.  Palm&rs  Ship- 
building &  Iron  Go.  (1882)  L.  R.  10 
Q.  B.  Div.  5,  52  L.  J.  Q.  B.  N.  S.  25, 
47  L.  T.  N.  S.  346,  31  Week.  Rep.  118, 
47  J.  P.  70.  Doubtless  the  term  would 
also  be  held  to  include  the  ways  in  a 
shipbuilding  yard  or  the  skids  used  for 
the  transfer  of  heavy  articles,  such  as 
logs,  barrels,  etc.,  or  the  posts  between 
which  the  hammer  of  a  pile-driver 
moves  up  and  down. 

B  In  Pegram  v.  Dixon  (1886)  55  L.  J. 
Q.  B.  N.  S.  447,  51  J.  P.  198,  it  was  ap- 
parently assumed  that  a  lift-well  in  a 
building  under  construction  becomes  a 
"way"  when  workmen  place  ladders  in 
it  for  the  purpose  of  obtaining  access  to 
the  upper  floors. 

e  Smith  v.  Baker  [1891]  A.  C.  325, 
There  Lord  Watson,  in  commenting  on 
the  finding  of  the  jury  that  the  manner 
in  which  the  apparatus  in  question  was 
used  betokened  negligence,  first  referred 
to  the  method  adopted  as  being  a  "de- 
fective system"  (p.  3.53),  and  in  a  later 
passage  of  his  opinion  (p.  354)  re- 
marked that  the  evidence  brought  the 
ease  within  the  operation  of  the  rule 
that  a  dangerous  arrangement  of  ma- 
chinery and  tackle  constitutes  a  "de- 
fect" in  the  condition  of  the  works. 

6a- Mule  holes  for  confining  mules  in 
a,  mine  are   part  of  the  mine   owner's 
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d.  "Machinery." — The  term  "machine"  has  been  defined  as  "every 
mechanical  device  or  combination  of  mechanical  powers  and  devices 
to  perform  some  function,  and  produce  a  certain  effect  or  result."  "^ 
[Such  a  definition  obviously  excludes  such  an  appliance  as  a  ham- 
mer, disconnected  from  other  mechanical  appliances,  and  operated 
•only  by  muscular  strength.'''']  N"or  does  this  word  include  a  steel  bar 
used  to  align  the  track  on  a  railway  bridge.'  [ISTor  a  wall  in  the 
■course  of  construction.*"  ISTor  the  harness  of  a  horse  attached  to  a 
wagon,  which  an  employee  was  driving.*''] 

For  specific  examples  of  appliances  viewed  as  "machinery,"  the 
point  actually  involved  being  whether  there  was  a  "defect,"  see  § 
1674,  h,  post. 

e.  "Plant." — (See  also  under  §  1672,  post.)  This  term  includes 
"whatever  apparatus  is  used  by  a  business  man  for  carrying  on  his 
business — not  his  stock  in  trade  which  he  buys  or  makes  for  sale,  but 
all  goods  and  chattels,  fixed  or  movable,  live  or  dead,  which  he  keeps 
for  permanent  employment  in  his  business."  ^  For  examples  of  de- 
fective instrumentalities  assumed  to  come  within  this  definition,  see 
§  1674,  d,  post. 


works.     Toward  v.  Meadow  Lands  Coal 
Co.'  (1911)    229   Pa.   553,   79   Atl.    129. 

Cars  loaded  with  coal  consigned  to 
a  mill  company,  and  left  on  a  side- 
track, from  which  they  were  taken  by 
the  mill  company  over  its  own  spur 
tracks,  and  unloaded  at  its  pocket,  form 
part  of  the  company's  works.  D'Al- 
meida  v.  Boston  &  M.  R.  Co.  (1911) 
209  Mass.  81,  95  N.  E.  398. 

A  clay  bank  is  "works."  Baccelli  v. 
New  England  Brick  Co.  (1910)  138  App. 
Div.  656,  122  N.  Y.  Supp.  856. 

T  Corning  v.  Burden  (1853)  15  How. 
267,  14  L.  ed.  690    (patent  case). 

"Machinery"  includes  only  such  ma- 
chines or  mechanical  devices  as  are  in 
use,  and  such  appurtenances  thereof  as 
are  incidental  to  the  use  of  the  machine. 
Murphy  v.  O'Neil  (1910)  204  Mass.  42, 
26  L.R.A.(N.S.)   146,  90  N.  E.  406. 

la- Georgia  P.  R.  Go.  v.  Brooks  (1887) 
84  Ala.  138,  4  So.  289  (scale  flying 
from  an  iron  rail  when  struck  by  a 
hammer  wielded  by  a  fellow  servant 
injured  plaintiff).  It  would  seem  that, 
if  the  rail  was  in  such  a  condition  as 
to  render  such  an  accident  probable,  the 
defendant  should  have  been  held  liable 
as  for  a  defect  in  the  "plant"  or  in  the 
"works." 

M.  &  S.  Vol.  v.— 323. 


*  Cl&ments  v.  Alaiama  0.  8.  R.  Co. 
(1900)  127  Ala.  166,  28  So.  643.  The 
reason  assigned  was  that  the  bar  was 
"disconnected  from  any  other  mechan- 
ical appliances,  and  operated  by  muscu- 
lar strength  directly  applied."  Appar- 
ently the  action  might  have  been  main- 
tained both  in  this  case  and  the  other 
Alabama  decision  cited  in  note  7a, 
supra,  if  the  pleader  had  alleged  the 
existence  of  defects  in  the  "plant." 

inRipp  V.  Ptiohs  (1908)  129  App. 
Div.  321,  113  N.  Y.  Supp.  361. 

8b  Murphy  v.  O'Neil  (1910)  204  Mass. 
42,  26  L.R.A.(N.S.)    146,  90  N.  E.  406. 

9  Yarmouth  v.  France  (1887)  L.  R.  19 
Q.  B.  Div.  647,  17  Eng.  Rul.  Cas.  217, 
per  Lord  Esher,  who  thus  disposed  of 
the  contention  that  a  horse  was  not  a 
part  of  the  "plant:"  "It  is  suggested 
that  nothing  that  is  animate  can  be 
plant ;  that  is,  that  living  creatures  can 
in  no  sense  be  considered  plant.  Why 
not?  In  many  businesses,  horses  and 
carts,  wagons,  or  drays,  seem  to  me  to 
form  the  most  material  part  of  the 
plant.  They  are  the  materials  or  in- 
struments which  the  employer  must  use 
for  the  purpose  of  carrying  on  his  busi- 
ness, and  without  which  he  could  not 
carry  it  on  at  all.     The  principal  part 
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[/.  "Tools" — The  word  "tools,"  included  in  the  Indiana  statute,, 
obviously  embraces  many  appliances  which  would  not  be  embraced 
in  the  terms  "works"  and  "machinery,"  used  in  the  other  statutes, 
but  the  word  has  received  but  little  attention  from  the  courts.*"] 

1672.  [669]  Significance  of  the  qualifying  phrase,  "connected  with 
or  used  in  the  business  of"  the  employer. —  a.  Instrumentalities  tenv- 
porarily  itsed  by  the  defendant's  servants  in  the  transaction  of  hist 
business. — The  mere  fact  that  the  defendant  did  not  own  the  defec- 
tive instrumentality  which  caused  the  injury  will  not  protect  him  if, 
as  a  matter  of  fact,  it  was  being  used  in  his  business  at  the  time  of 
the  accident.*  Whether  there  was  such  use  within  the  meaning  of 
the  statutes  is  determined  with  reference  to  various  considerations. 

In  some  cases  the  essential  question  is  whether  or  not  he  himself 
or  his  agent  had,  at  the  time  when  the  injury  was  received,  adopted 
the  instrumentality  as  a  part  of  the  plant  by  means  of  which  the 
plaintiff  was  expected  to  perform  his  duties.  If  such  adoption  ia 
shown,  he  is  considered  to  have  assumed,  as  regards  this  temporary 
addition  to  his  plant,  a  liability  which,  it  would  seem,  is  of  precisely 
the  same  character  and  extent  as  that  to  which  he  is  subject  as  re- 
gards his  own  property.*    Manifestly,  no  adoption  within  the  mean- 

of  the  business  of  a  wharfinger  is  eon-  /.  Co.  v.  Mobley   (1904)    139  Ala.  425,. 

veying   goods    from   the    wharf    to   the  36  So.  181. 

liouses  or  shops  or  warehouses'  of  the  lOA  section  hand  injured  by  a  de- 
consignees;  and  for  this  purpose  he  feetive  chisel  furnished  by  his  foreman 
must  use  horses  and  carts  or  wagons,  can  recover.  Baltimore  d  0.  8.  W.  R. 
'ihey  are  all  necessary  for  carrying  on  Co.  v.  Walker  (1908)  41  Ind.  App.  588^ 
of  the  business.    It  cannot  for  a  moment  84  N.  E.  730. 

be  contended  that  the  carts  and  wagons  l  Coffee  v.  New  York,  N.  H.  £  H.  R. 

are  not  'plant.'    Can  it  be  said  that  the  Co.  (1891)  155  Mass.  21,  28  N.  E.  1128; 

horses,    without   which    the    carts    and  Engel   v.    'Neno   York,   P.   d   B.   R.    Co.. 

wagons  would  be  useless,  are  not?"  (1893)    160  Mass.  260,   22  KR.A.  283,. 

To  same  effect,  see  Boston  v.  EdJvn-  35  N.  E.  547;  Louisville  &  N.  R.  Co.  v. 

iurgh  Tramway  Co.  (1887)  14  Sc.  Sess.  Dams    (1890)    91  Ala.  487,  8  So.  552; 

Cas.   4th   series,   621;    Fraser  v.   Eood  Trask  v.  Old  Colony  R.  Co.   (1892)   156 

(1897)  15  Sc.  Sess.  Cas.  4th  series,  178.  Mass.  298,  31  N.  E.  6. 

A  substance  used  to  dress  a  belt  to  2  Lack  of  ventilation  of  the  hold  of  a 

prevent  it  from  slipping  is  a  part  of  vessel  belonging  to  a   navigation   com- 

the  plant.    Riddle  v.  Bessemer  Soil  Pipe  pany,  in  which  coal  is  shipped  by  con- 

Co.    (1911)    170  Ala.   559,   54  So.   525.  tractors  to  supply  coal  to  a  railway  at 

A  ladder  used  in  the  business   is   a  another    port    where    such    contractors 

part  of  the  plant.     Huyck  v.  MoNerney  have  to  unload  the  coal,  in  consequence 

(1909)   163  Ala.  244,  50  So.  926;  6ra»-  of  which  one  of  their  employees  is  in- 

selli  Chemical  Co.  v.  Davis   (1910)   166  I'ured  by  an  explosion  of  gas  accumulat- 

Ala.  471,  52  So.  35.  ing  in  the  hold,  is  a  defect  in  the  plant 

Pieces  of  timber  commonly  used  by  of   such  contractors.     Carter  v.   Clarke 

furnace   companies   to   scotch   or   chock  (]898)   78  L.  T.  N.  S.  76. 

hot  pots  and  hold  them  in  position  on  It  has  been  laid  down,  without  quali- 

inclined  tracks  on  slag  piles  while  they  fication,  that  a  defect  in  a  cart  hired 

cool  are  part  of  the  plant  of  such  fur-  temporarily   to  carry  a   load   is   not   a 

nace  company.     Sloss-Sheffield  Steel  &  defect  in  the  plant.    AlVmarch  v.  Wo-Jfcer 
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ing  of  this  doctrine  can  be  inferred,  where  the  plaintiff  or  his  fel- 
low workmen  took  and  made  use  of  the  defective  instrumentality 
without  any  authority,  either  express  or  implied,  from  the  employer 
himself  or  his  agent.  Under  such  circumstances  no  liability  can  be 
predicated  from  the  fact  that  there  was  a  defect,  and  that  a  proper 
inspection  would  have  disclosed  it.' 

The  rationale  of  other  decisions  is  that  the  words  of  the  provision 
now  tmder  discussion  imply  that  "the  defect  must  be  one  which  the 
employer  has  a  right  to  remedy  if  he  does  discover  it,  and  of  a  kind 
which  it  is  possible  to  charge  a  servant  with  the  duty  of  setting 
right"  *    A  corollary  of  this  doctrine  is  that,  unless  there  is  some- 


(1885)  78  L.  T.  Journ.  (Q.  B.  Div.) 
391.  But  this  ruling  seems  to  be  incon- 
sistent with  the  one  last  cited,  and  to 
be  unjustifiable  on  general  principles. 
The  report  is  so  meager  that  it  is  im- 
possible to  say  precisely  what  the  stand- 
point of  the  court  may  have  been. 

3  A  verdict  for  the  plaintiff  has  been 
set  aside  where  the  injury  was  caused 
by  the  giving  way  of  a  ladder  which 
the  workmen  themselves  had  taken  and 
used  simply  because  they  found  it  lying 
on  the  premises  where  they  were  sent 
to  work,  and  which  had  not  been  bor- 
rowed, so  as  to  become  a  part  of  the 
plant,  by  any  person  having  authority 
*:.o  make  it  a  part  of  such  plant.  Jones 
V.  Burford  (1884)  1  Times  L.  R.  (Q. 
B.  Div.)   137. 

A  complaint  of  which  the  gravamen 
is  that  the  plant  was  defective  is  not 
sustained  by  evidence  showing  that  the 
plaintiff,  a  painter  in  the  employ  of  a 
firm  of  contractors  doing  work  on  a 
government  building,  asked  his  foreman 
for  a  ladder;  that,  being  referred  by 
the  foreman  to  the  government  official 
in  charge  of  the  work,  he  was  told  he 
might  have  a  ladder  belonging  to  the 
government;  and  that  the  ladder  which 
he  thus  obtained  leave  to  use  was  so 
defective  that  it  broke  under  him.  Perry 
V.  Brass  (1889)  5  Times  L.  R.  (Q.  B. 
Div.)  253.  The  court  relied  mainly  on 
the  fact  that  the  ladder  did  not  belong 
to  the  defendants,  but  Denman,  J.,  also 
laid  stress  on  the  fact  that  their  fore- 
man knew  nothing  about  it.  The  cor- 
rectness of  this  decision  under  the  par- 
ticular facts  in  evidence  seems  some- 
what dubious,  as  it  may  fairly  be 
argued  that  the  permission  of  a  fore- 
man to  use  whatever  appliance  a  desig- 
nated person  m&y  supply  should  have 


the  effect  of  making  the  appliance  ac- 
tually selected  a  part  of  the  plant. 

^ilngel  v.  New  York,  P.  &  B.  R.  Co. 
(1893)  160  Mass.  260,  22  L.R.A.  283, 
35  N.  E.  547,  holding  that  a  railroad 
track  owned,  maintained,  and  repaired 
by  a  manufacturing  company,  and  used 
by  a  railroad  company  only  under  a 
license  or  invitation  to  deliver  freight 
under  a  contract,  is  not  a  part  of  the 
railroad  company's  "ways."  In  deliver- 
ing the  opinion  of  the  majority  of  the 
court,  Holmes,  J.,  said:  "We  think 
that  neither  the  language  of  the  statute 
nor  good  sense  would  permit  us  to  hold 
an  employer  liable  under  the  act  for 
defects  which  he  cannot  help,  in  a  place 
out  of  his  control,  to  which  his  em- 
ployees once  in  a  while  may  be  called 
for  a  few  minutes." 

A  railroad  company  that  only  goes 
upon  the  track  of  another  under  a  li- 
cense to  take  cars  therefrom,  and  which 
has  no  control  over  it,  is  not  liable  for 
an  injury  to  an  employee  caused  by  its 
defective  character.  Trask  v.  Old  Col- 
ony R.  Co.  (1892)  156  Mass.  298,  31 
N.  E.  6. 

An  employee  of  a  gas  company  hired 
to  remove  gas  pipe  from  a  trench  dug 
by  authority  of  the  city  has  no  right 
to  expect  his  employer  to  shore  the 
sides  of  the  trench  or  make  it  safer 
than  it  was,  for  he  must  be  taken  to 
know  that  his  employer  had  no  control 
over  it.  Hughes  v.  Maiden  &  M.  Gas- 
liffht  Co.  (1897)  168  Mass.  395,  47  N. 
E.  125. 

The  location  of  the  tracks  of  a  street 
car  company  being  determined  by  the 
municipal  authorities,  it  cannot  be 
charged  with  failure  to  provide  a  safe 
place  for  its  conductor,  for  the  reason 
that  there  is  a  tree  close  to  the  side  of 
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thing  to  put  him  on  inquiry,  a  master  is  not  under  any  active  duty 
of  inspection  with  regard  to  an  instrumentality  not  under  his  con- 
trol.^ 

The  cases  involving  the  liability  of  a  railway  company  for  de- 

the    car,    unless   it    is    shown   that   the  moving  the  goods  which  are  to  be  sold, 

company    had    a    right    to    remove    the  Nelson  v.  Scott  (1892)  19  Sc.  Sess.  Cas. 

tree.     Hall  v.  Wakefield  &  8.  Street  R.  4th  series,  425. 

eo.   (1901)   178  Mass.  98,  59  N.  E.  668.  5  xhe  failure  of  a  gas  company  to  ask 

The  want  of  a  fence  at  the  top  of  a  how  long  a  trench  aug  by  ttie  city  has 
declivity  at  one  side  of  a  public  street  been  dug,  and  to  tell  its  employee  the 
used  by  the  employer  as  an  approach  length  of  time,  before  sending  such  em- 
to  his  place  of  business  is  not  a  defect  ployee  into  same  to  remove  gas  pipe 
for  which  he  can  be  held  liable.  Stride  therefrom,  does  not  render  it  liable  for 
V.  Diamond  Glass  Go.  (1895)  26  Ont.  an  injury  to  the  employee  caused  by  the 
Rep.  270  (VoWowmg  Engelv.  New  York,  caving-in  of  the  trench.  Hughes  v. 
P.  &  B.  H.  Co.  [1893]  160  Mass.  260,  Maiden  &  U.  Gaslight  Co.  (1897)  168 
22  L.R.A.  283,  35  N.  E.  547 ) .  Discuss-  Mass.  395,  47  N.  t^.  125.  "He,"  said 
ing  the  question  whether  the  defective  the  court,  "had  a  right  to  expect  that, 
condition  of  a  public  street  which  was  if  the  defendant  knew  of  any  danger 
used  by  the  employer  in  connection  with  which  the  plaintiff  did  not  know  and 
his  business  was  a  defect  in  a  "way  ought,  not  to  be  assumed  to  know,  it 
used  in  the  business,"  within  the  mean-  would  inform  him.  But  no  such  knowl- 
ing  of  the  Ontario  employers'  liability  edge  on  the  part  of  the  defendant  was 
act,  §  3,  subs.  1,  Boyd,  C,  said:  "L.ight  shown.  It  does  not  appear  to  have 
is  thrown  upon  the  scope  of  these  words  known  anything  except  what  was  visible 
by  §  6,  subs.  1,  which  provides  that  the  to  the  eye,  or  to  liave  been  able  or 
workman  shall  not  be  able  to  recover  bound  to  infer  from  what  was  visible 
unless  the  defect  arose  from,  or  had  not  anything  which  the  plaintiff  with  his 
been  remedied  owing  to  the  negligence  experience  was  not  equally  able  to  infer, 
of,  the  employer.  That  means  some  de-  What  more  could  it  have  done?  There 
feet  on  his  premises,  or  on  a  place  over  is  no  reason  to  suppose  that  inspection 
which  he  had  control,  that  could  be  would  have  disclosed  anything  beyond 
made  right  by  the  employer.  Such  is  the  visible  facts,  and  therefore  it  is  not 
not  the  case  in  regard  to  a  public  street  necessary  to  consider  whether  the  duty 
upon  which  the  employer  had  no  right  of  inspection  existing  with  regard  to 
to  construct  a  fence  or  barrier  as  is  cars  received  from  connecting  lines  to 
here  suggested.  One  part  of  the  street  be  forwarded  on  a  raili-oad  would  be 
is  higher  than  the  other,  but  it  is  the  held  to  exist  in  such  a  case  as  this." 
business  of  the  corporation  of  the  city  In  the  absence  of  any  allegation  of 
to  deal  with  the  alleged  defect  in  the  particular  circumstances  which  would 
interests  of  the  public,  or  be  exposed  to  impose  the  duty  of  inspecting  the  fit- 
action  by  injured  persons."  tings   of   a  ship   in  which   a   stevedore 

A  coal  master  is  not  liable  to  a  serv-  or  other  person  has  contracted  to  do 
ant  for  injuries  caused  by  defects,  in  work,  defendant's  servant  cannot  main- 
wagons  sent  by  a  railway  company  to  tain  an  action  against  him  for  an  in- 
be  loaded  with  coal  for  carriage,  and  fury  caused  by  defects  in  these  fittings, 
left  at  the  pit  in  charge  of  his  servants.  Simpson  v.  Paton  (1896)  23  Sc.  Sess. 
Such  wagons  are  not  a  part  of  the  coal  Cas.  4th  series,  590. 
master's  plant,  and  even  if  they  are,  he  In  McLachlan  v.  S.  8.  Peverel  Co. 
is  not,  under  such  circumstances,  under  (1896)  23  Sc.  Sess.  Cas.  4th  series,  753, 
the  duty  of  inspecting  them  before  al-  a  complaint  based  on  existence  of  duty 
lowing  the  servants  to  use  them.  Robin-  to  inspect  was  held  to  be  demurrable. 
son  V.  Watson  (1892)  20  Sc.  Sess.  Cas.  Lord  Young  dissented  on  the  ground 
4th  series,  144.  that  the  stevedore  was  not  wholly  ex- 

An   auctioneer   selling   goods   on   the  empt  from  the  duty  of  supervision,  and 

premises  of  a  stranger  is  not  responsible  declined   to    assent   to   the   proposition 

to  his  servants  for  the  sufficiency  of  the  that  there  would  be  no  liability  if  things 

appliances  for  bringing  forward  and  re-  are  wrong,  and  by  proper  supervision. 
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fects  in  a  car  received  from  another  road  have  been  made  to  turn 
upon  the  question  whether  they  -were  loaded  or  empty.  Loaded  cars, 
it  is  said,  form  a  part  of  the  works  and  machinery  of  the  receiving 
company,  inasmuch  as  it  is  not  bound  to  use  them  in  its  train  if, 
on  inspection,  they  are  found  to  be  unsafe.^  But  an  isolated  empty 
car  on  its  way  to  be  returned  to  its  owner  is  a  part  of  the  ways,  works, 
or  machinery  connected  with  or  used  in  the  business  of  a  railroad 
company  which  received  it  loaded.''  It  is,  however,  not  apparent  why 
the  right  of  rejection  which  undoubtedly  exists  in  this  instance  as 
well  as  in  the  former  should  not  create  a  similar  obligation.  The  dis- 
tinction taken  and  its  rationale  are,  it  is  submitted,  unsatisfactory. 
In  Massachusetts  it  is  no  longer  of  importance  since  §  1  of  the  act 
was  amended,  as  shown  in  §  1658,  ante. 

In  one  case  the  principle  is  applied  that  a  "defect"  within  the 
meaning  of  these  statutes  exists,  where  the  physical  conditions  re- 
sulting from  a  use  to  which  the  servant's  employer  permits  a  stran- 
ger to  put  his  premises  are  of  such  a  nature  that  negligence  would 
have  been  a  warrantable  inference  if  they  had  been  created  by  the 
act  of  the  employer  himself  or  his  agent.* 

As  the  decisions  holding  a  master  not  to  be  liable  for  an  injury 
due  to  a  defect  in  an  instrumentality  belonging  to  another  person 
may  be  regarded  as  being  in  their  essence  merely  declarations  that 
the  wrong  party  was  being  sued,  there  would,  at  first  sight,  seem  to 
be  no  serious  practical  objection  to  such  an  application  of  the  gen- 
eral principle  that  responsibility  is  a  juridical  incident  of  the  power 
of  control,  and  does  not  exist  apart  from  such  power.  But  the  ex- 
tremely nebulous  condition  of  the  law  defining  the  nature  and  extent 

without  requiring  anything  out  of  the  is  to  be  done.  The  use  of  other  worda 
way  on  his  part,  he  would  have  discov-  may  not  make  the  meaning  clearer,  but 
ered  that  they  were  in  that  condition,  it  would  seem  that  there  must  be  a  de- 
See  also  i?o6iMSOw  v.  Watson,  (1892)  20  feet  in  something  which  can  in  some 
Sc.  Sess.  Cas.  4th  series,  144,  as  stated  sense  be  said  to  be  provided  by  the  em- 
in  note  4,  supra.  ployer." 

e  Bowers  v.  Gomieoticut  River  R.  Co.  »New  York,  N.  H.  &  H.  R.  Go.  v. 

(1894)    162   Mass.    312,   38   N.   E.   503,  O'Leary  (1899)  35  C.  C.  A.  562,  93  Fed. 

settling  this  point,  which  was  left  un-  737,   where   a   railway   company   which 

decided  in  the  next  case  cited.  permitted  a  guy  to  be   stretched  by  a 

'In  Coffee  v.  New  York,  N.  H.  &  E.  third    person    across    its    tracks,    at    a 

R.  Go.    (1891)    155  Mass.  21,  28  N.  E.  point  where  the  volume  of  business  re- 

1128,   the  court   said :      "By   the   terms  quired  great  diligence  and  care  as  to  the 

'ways,   works,    or   machinery   connected  condition  of  the  track,  was  held  liable 

with  or  used  in  the  business  of  the  em-  for   an  injury  to   an  employee,   caused 

ployer,'  we  understand  something  in  the  by    failure    to    see    that    the   guy    was 

place,   or  means,   appliances,   or  instru-  placed  at  a  particular  height  to  avoid 

mentalities   provided   by   the   employer,  such    injury.      (The    statute    construed 

for  doing  or  carrying  oii  the  work  which  was  that  of  Massachusetts). 
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of  a  stranger's  liability  to  the  servants  of  one  with  whom  he  has 
business  relations,  involving  the  use  of,  or  contact  with,  his  prop- 
erty,' renders  it  wholly  unwarrantable  to  assume  that,  in  all  the 
cases  in  which  the  defendant  will  be  absolved  for  the  reason  that  he 
had  no  control  over  the  defective  instrumentality,  the  plaintiff  will 
be  able  to  maintain  an  action  against  the  actual  owner  of  that  in- 
strumentality. It  is  manifest,  therefore,  that  the  employment  of 
this  test  to  determine  the  applicability  of  these  statutes  will  some- 
times result  in  leaving  the  injured  servant  entirely  remediless.  Under 
these  circumstances,  the  doctrine  that  the  possession  or  nonpossession 
of  the  power  of  control  is  the  main  differentiating  factor  in  cases  in 
which  the  existence  or  absence  of  authority  to  use  the  defective  in- 
strumentality is  not  involved,  as  one  of  the  determinant  elements, 
deserves  to  be  somewhat  closely  scrutinized. 

It  is  submitted  that  the  clause  in  question  may,  upon  a  perfectly 
reasonable  construction,  be  made  to  comprehend  instrumentalities 
over  which  the  employer  has  no  control.  The  opposite  contention 
would  doubtless  be  irresistible  if  the  failure  to  "remedy"  defects 
were  mentioned  as  the  sole  ground  of  liability.  But  the  declaration 
of  an  alternative  liability  for  the  negligent  failure  to  "discover" 
defects  seems  to  be  hardly  susceptible  of  any  other  interpretation 
than  that  it  was  intended  to  extend  the  employer's  responsibility 
beyond  the  cases  in  which  the  right  to  apply  a  remedy  may  be  pred- 
icated. Such  a  declaration  may  fairly  be  regarded  as  a  recognition 
of  the  principle  that  the  application  of  a  remedy  is  neither  the  only 
duty  which  the  law  implies,  nor  the  only  method  by  which  the  mas- 
ter can  free  himself  from  the  imputation  of  negligence.  On  the 
one  hand,  where  it  is  in  his  power  to  apply  a  remedy  to  the  defect 
thus  actually  or  constructively  known  to  him,  it  may  conceivably 
be,  and  in  fact  frequently  is,  his  duty  to  warn  his  servants  as  to  the 
existence  of  the  defect,  or  to  discontinue  the  use  of  the  defective 
instrumentality  until  it  has  been  restored  to  a  safe  condition.  On 
the  other  hand,  where  it  is  not  in  his  power  to  apply  a  remedy,  the 
duties  of  warning  or  discontinuance  become  imperative,  and  by 
perfoirming  them  he  fully  discharges  his  obligations  to  his  servants. 
It  is  clear,  therefore,  that  there  are  certain  obligations  to  which  he 
may  be  subject  in  respect  to  instrumentalities  which  are  out  of  his 
control,  and  that  the  negligence  which  consists  in  the  failure  to  dis- 

9  See  the  article  contributed  by  the  the  Canada  Law  Journal  (vol.  xxxvi., 
present  writer  to  the  Law  Quarterly  pp.  178  et  seq.),  and  his  note  published 
Review  (vol.  XVI.,  pp.  168  et  seg.),  and    in  46   L.R.A.   pp.   33    et  seq. 


S  1672] 


EMPLOYER'S  LIABILITY  ACTS. 


5159 


cover  a  defect  cannot  be  dissociated  from  the  negligence  which  con- 
sists in  the  breach  of  those  obligations,  for  the  reason  that  they  arise 
as  soon  as  the  defect  is  known,  and  that  it  is  presumed  to  be  known 
wherever  it  would  have  been  known  if  due  care  had  been  exercised. 
It  is  submitted,  therefore,  that  the  balance  of  probability  is  in  favor 
of  the  inference  that  the  legislature  intended  to  create  a  responsi- 
bility for  injuries  due  to  instrumentalities  not  controlled  by  the 
master,  provided  they  are  "connected  with  his  business,"  and  that, 
upon  the  true  construction  of  the  statute,  the  absence  of  the  power 
of  control  merely  affects  the  extent  of  that  responsibility." 


l<>  Some   of  the  unsatisfactory   conse- 
quences of  the  doctrine  that  the  statute 
does  not  apply  to  cases  where  there  is 
no  power  of  control  are  pointed  out  in 
the  dissenting  opinion  of  Knowlton,  J., 
in  Engel  v.  Nmo  York,  P.  &  B.  B.  Co. 
(1893)    160  Mass.  260,   22  L.R.A.  283, 
35  N.   E.   547:      "The  employee  finds  a 
track  of  this  kind,  used  lilre  other  side 
tracks    belonging    to    the    corporation, 
adapted   to  the   convenient  transaction 
of   its   freighting  business.     Ordinarily 
he  has  no  means  of  knowing  whether  the 
track  is  owned  and  maintained  by  the 
railroad  corporation  or  by  the  manufac- 
turer whose  freight  is  brought  over  it. 
All  he   can  see   or   know   is  that  it  is 
connected  with  and  used  in  the  business 
of  the  corporation  in  delivering  freight. 
Whether  an  additional  price  is  paid  for 
the  transportation  of  its  cars  or  of  the 
cars  of  other  railroads  over  that  track, 
he  does  not  know,  nor  is  it  important 
for  him  to  know.     It  is  a  place  spec- 
ially fitted  for  the  work  of  his  employer, 
on  which  his  employer  sets  him  at  work, 
and  in  which  the  employer  presumably 
has  rights  for  the  time  being.    It  ought 
to  make  no  difference  under  the  statute 
how   the   employer   procures   the   ways, 
works,  or  machinery  connected  with  and 
used  in  his  business,  or  by  what  kind 
of  title  he  holds  them.     So  long  as  they 
are    connected    with    his    business    and 
used  in  it,  it  is  his  duty  to  have  them 
safe,  so'  that  his  employees  may  not  be 
unnecessarily  exposed  to  danger.    If  an- 
other   owns    and    furnishes    them,    and 
agrees  to  keep  them  safe,  it  is  his  duty, 
as  between  him  and  his  employee,  to  see 
that  the  owner  properly  does  what  he 
agrees  to  do.     It  is  a  general   rule  of 
the   common   law  that   a   railroad   cor- 
poration  is   liable   for  an   injury   to  a 
passenger,  or  for  loss  of  freight  arising 


from  a  defect  in  a  track  of  another  cor- 
poration  over   which   it   runs   its   cars, 
as  if  it  owned  the  track.     As  between 
the  two  corporations,  the  only  duty  to 
maintain  the  track  in  repair  under  their 
contract  may  be  upon  the  owner  of  the 
road;    but    as    between    the    first   men- 
tioned corporation  and  a  passenger  or 
owner  of  freight,  it  is  the  duty  of  the 
carrier  to  have  the  track  safe,  whether 
it   owns   it   or   hires    it.      .      .     .     The 
duty  of  a  railroad  corporation  to  fur- 
nish for  its  employees  safe  tracks,  cars, 
locomotive  engines,  and  other  machinery, 
tools,    and    appliances    with    which    its 
business  is  to  be  carried  on,  is  similar 
in   kind   to   its   duty   to   passengers   in 
these   respects,   although  the   degree   of 
care   required   is   less.     In  either   case, 
its  duty  is  the  same  when  the  tracks, 
cars,    and   engines    are    hired,    or   used 
under   a   license   from   others   as   when 
they  are  owned  by  the  employer.    .    .    . 
The  doctrine  contended  for  by  the  de- 
fendant,  as   I  understand  it,  comes  to 
this, — if    a    manufacturer,    instead    of 
owning  the  ways,  works,  and  macliinery 
necessary   to   be   used   in   his   business, 
arranges  with  another  person  who  owns 
a  manufacturing  establishment  to  fur- 
nish it  for  his  use  and  to  keep  it  con- 
stantly  in   good   condition,   and   if   one 
of  his  employees  is  instantly  killed  by 
a  defect  negligently  suffered  to  be  in  the 
ways,    works,    or   machinery   which    he 
is    using    under    this    arrangement,    he 
will   not   be    liable   und?r    the   statute, 
because  the  ways,  works,  and  machinery 
are    not   his.     The    owner   will   not   be 
liable   under   the   statute   for   he    is    a 
stranger  to  the  manufacturing  business 
carried  on  there,  and  the  person  killed 
is  not  his  employee.     Neither  the  em- 
ployer nor  the  owner  of  the  establish- 
ment will  be  liable  at  the  common  law, 
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The  Ontario  case  in  which  the  master  was  held  not  to  be  liable 
Tinder  the  statute  for  the  want  of  a  fence  on  a  public  street  ^\'hich 
was  used  as  an  approach  to  the  master's  place  of  business  "  seems 
to  have  been  improperly  referred  to  the  analogy  of  the  other  cases 
cited  in  this  section.  The  true  ground  upon  which  a  servant  is 
precluded  from  maintaining  an  action  against  his  master  under  the 
circimistances  there  in  evidence  is  that  which  was  alluded  to  in  the 
opinion,  viz.^  so  far  as  regards  his  right  of  recovery  for  injuries 
which  are  due  simply  to  the  manner  in  which  streets  are  laid  out,, 
graded,  and  protected,  he  is  in  the  same  position  as  any  other  mem- 
ber of  the  public.  His  remedy,  if  any,  must  be  sought  from  the 
municipal  body  which  is  responsible  for  the  creation  and  continuance 
of  those  conditions. 

h.  Structures,  etc.,  in  course  of  erection  or  demolition. — Accord- 
ing to  the  most  recent  of  the  English  authorities,  these  statutes 
should  be  so  construed  as  to  enable  a  servant  of  a  contractor  to 
recover  for  injuries  due  to  the  abnormally  dangerous  conditions  of 
the  building  itself  which  is  in  course  of  erection  or  demolition  by 
that  contractor  himself.  The  broad  principle  relied  upon  was  that 
premises  which  are  in  the  possession  of  a  person  for  the  purposes 
of  his  business  are  to  be  regarded  as  the  "works"  of  such  person  so 
long  as  he  is  carrying  on  his  business  there.'*  The  contention  that 
the  case  of  Howe  v.  Finch  (see  following  subsection)  was  a  con- 
trolling precedent  against  the  plaintiff  was  easily  disposed  of  on 
the  ground  that  the  employer  who  was  sued  there  was  the  owner, 
not  the  builder  of  the  premises.  But,  singularly  enough,  no  refer- 
ence was  made  to  the  cases  cited  in  the  subjoined  note,  which  are 
not  distinguishable  on  this  ground,  and  are  directly  opposed  to  the 

for  the  common  law  permits  no  recovery  been  a  fire  seems  to  be  regarded  as  a 

for  a  death  resulting  from  negligence,  part  of  the  works  of  a  party  who  took 

The  widow  and  children  of  the  deceased  a  contract  for  the  reinstatement  of  the 

employee  will  therefore  be  left  remedi-  building  destroyed.     The  case  was   de- 

less.     It  seems  to  me  that  such  a  con-  cided  against  the  plaintiff  on  the  ground 

struction  of  the  statute  tends  to  defeat  that  there  was  no  knowledge,  actual  or 

the  purpose  of  the  legislature."  constructive,   of   the    conditions.      Com- 

11  See  note  4,  supra.  pare  Booker  v.  Higffs  ( 1887 )  3  Times  L. 

12  Brannigwn  v.  Robinson  [1892]  1  Q.  R.  618,  where  a  wall  fell  on  the  servant 
B.  344,  61  L.  J.  Q.  B.  N.  S.  202,  66  of  a  person  who,  as  incident  to  certain 
L.  T.  N.  S.  647,  56  J.  P.  328  (house  was  work  on  the  premises,  was  making  a 
being   pulled   down).     The   doctrine   of  hole  through  it. 

this  case  is  in  harmony  with  two  other        It  has  been  held   in   Ontario  that   a 

English  decisions,  though  this  particu-  railway  used  by  contractors  engaged  in 

lar  point  was  not  directly  raised.  constructing  an  extension  of  the  line  is 

In  Moore  v.  CHmson  (1889)   58  L.  J.  a,  part  of  their  plant  while  the  work  is. 

Q.  B.  N.  S.  169,  an  insecure  wall  left  going  on.     Rombough  v.  Balch    (1900) 

standing  on  premises  where  there  had  27  Ont.  App.  Rep.  32. 
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conclusion  arrived  at.  The  conflict  of  authority  thus  disclosed  can 
now  be  adjusted  in  England  only  by  a  decision  of  the  court  of 
appeal.^* 

In  Massachusetts  the  servant's  right  to  maintain  an  action  under 
such  circumstances  has  been  uniformly  denied." 

c.  Instrumentalities  not  yet  brought  into  use,  or  disused. — The 


13  In  one  case  it  was  held  that  no 
action  lay  for  an  injury  caused  by  the 
negligence  of  a  coservant  in  throwing 
rubbish  down  a  lift-well  of  a.  building 
under  construction,  through  which,  by 
means  of  ladders,  the  workmen  were 
obliged  to  get  access  to  the  upper  floors, 
this  result  not  being  aflfected  by  the  fact 
that  the  master  had  not  taken  precau- 
tions to  prevent  such  accident  by  warn- 
ing the  workmen  to  cease  throwing 
things  down,  when  it  became  necessary 
to  use  the  well  as  a  passage  for  the 
workmen.  Pegram  v.  Dixon  (1886)  55 
L.  J.  Q.  B.  N.  S.  447,  51  J.  P.  198,  Re- 
versing 2  Times  L.  R.  603. 

In  another,  a  contractor  was  held  not 
to  be  liable  for  maintaining  an  unusu- 
ally large  well-hole  in  the  staircase  of 
a  building  under  construction,  through 
which  a  brick  fell  on  the  plaintiff  from 
an  upper  story.  Conway  v.  Clemence 
(1885)    2  Times  L.  R.   (Q.  B.  Div.)   80. 

In  another,  a  contractor  for  the  brick- 
work on  an  unfinished  house  was  held 
not  liable  for  injuries  caused  by  the  col- 
lapse of  a  staircase  erected  shortly  be- 
fore by  another  contractor  as  the  per- 
manent staircase  of  the  house,  as  he 
was  entitled  to  rely  on  the  sufficiency 
of  the  structure  without  examination. 
Mclnulty  v.  Primrose  (1897)  24  Sc. 
Sess.  Cas.  4th  series,  442. 

1*  It  is  held  that  contractors  by  set- 
ting a  servant  to  work  on  the  premises 
of  a  third  person  where  there  are  mov- 
able steps  leading  into  a  cellar,  going 
down  which  the  servant  was  injured, 
cannot  be  said  to  adopt  the  steps  as  a 
way  used  in  their  business.  Regan  v. 
Donovcm  (1893)  159  Mass.  1,  33  N.  E. 
702  (injury  was  caused  by  the  steps 
falling ) . 

A  servant  of  a  contractor  engaged  in 
grading  the  land  of  a  third  person  can- 
not recover  on  the  theory  that  the  lia- 
bility of  a  bank  of  earth  to  fall,  when 
undermined,  unless  it  is  properly  shored 
up,  is  a  "defect"  within  the  statute,  the 
descriptive  words  being  applicable  to 
"ways,   etc.,   of   a  permanent  character. 


such  as  are  connected  with  or  used  in 
an  employer's  business."  Lynch  v. 
Allyn  (1893)  160  Mass.  248,  35  N.  E. 
550. 

A  building  in  process  of  construction 
is  not  "ways,  works,  or  machinery  con- 
nected with  or  used  in  the  business"  of 
a  subcontractor  helping  to  build  it,  so 
as  to  render  a  hole  cut  in  the  floor  by 
another  subcontractor  a  defect  in  "ways, 
works,  and  machinery."  Beique  v.  Eos- 
mer  (1897)  169  Mass.  541,  48  N.  E.  338. 

A  plumber  is  not  liable  to  an  em- 
ployee injured  by  the  fall  of  ladders 
and  stagings  leading  from  one  floor  to 
another  of  a  building  in  process  of  con- 
struction, where  he  neither  constructed, 
managed,  nor  controlled  such  ladders 
and  stagings.  Riley  v.  Tucker  (1901) 
179  Mass.  190,  60  N.  E.  484. 

In  Lynch  v.  Allyn  (1893)  160  Mass. 
248,  35  N.  E.  550,  the  court  remarked 
that  there  is  a  conflict  between  Branni- 
gan  v.  Robinson  [1892]  1  Q.  B.  344,  61 
L.  J.  Q.  B.  N.  S.  202,  66  L.  T.  N.  S. 
647,  56  J.  P.  328,  and  Howe  v.  Finch 
(1886)  L.  R.  17  Q.  B.  Div.  187,  34 
Week.  Rep.  593,  51  J.  P.  276.  But  this 
is  not  necessarily  so.  It  is  quite  possi- 
ble, without  any  inconsistency,  to  take 
the  view  that  a  wall  is  a  part  of  the 
works  of  the  person  who  has  it  under 
his  control  for  the  purpose  of  erecting 
it,  and  at  the  same  time  not  a  portion 
of  the  works  of  the  person  who  intends 
to  use  it  in  his  business  when  it  is  com- 
pleted. It  would  be  going  too  far  to 
say  that  an  instruinentality  can  never 
be  a  part  of  the  works  of  two  separate 
employers  at  the  same  time,  but  the 
mere  statement  of  the  situation  pre- 
sented by  eases  of  this  type  shows  that 
the  user  by  the  owner  of  the  structure 
and  the  user  by  the  contractor  for  its 
erection  are  successive,  and  mutually  ex- 
clusive. It  is,  therefore,  possible,  to 
say  the  least,  that  the  legal  quantity  of 
the  structure  may  be  different  accord- 
ing as  regard  be  had  to  the  servants  of 
the  owner  or  to  the  servants  of  the  con- 
tractor. 
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words  of  the  statute  are  declared  to  be  applicable  only  to  ways,  etc., 
which  are  "existing  and  completed,"  and  not  to  those  which  are 
partly  finished,  and  not  yet  used  for  the  purposes  of  the  employer's 
business. '°  On  the  analogy  of  the  case  which  established  this  doc- 
trine it  was  subsequently  held  by  the  King's  bench  division  that  no 
action  lies  for  an  injury  caused  by  a  defect  in  a  machine  which  had 
at  the  time  of  the  accident  been  discarded,  as  unfit  for  use,  and 
was  then  being  removed  from  the  premises.^*  This  decision,  how- 
ever, was  reversed  by  the  court  of  appeal  on  the  ground  that  there 
was  evidence  from  which  it  was  warrantable  for  a  judge  sitting 
as  a  jury  to  draw  the  inference  that  the  machine  was  connected  with 
the  defendant's  business  when  the  accident  occurred.^''  It  is  mani- 
fest that  this  ruling  throws  considerable  doubt  upon  the  correctness 
of  many  of  the  cases  cited  in  the  last  two  subsections. 

1673.  [670]  What  constitutes  a  defect.—  Wherever  an  instrumental- 
ity is  "not  in  a  proper  condition  for  the  purpose  for  which  it  was 
applied,"  there  is  a  "defect"  in  its  condition  within  the  meaning 
of  the  act.^  If  the  whole  arrangement  of  a  machine  is  defective  for 
the  purpose  for  which  it  is  applied,  there  is  a  defect  so  as  to  bring 
it  within  the  act,  although  each  part  may  be  sufiicient.^    It  follows, 

16  ffowe  V.  Finch   (1886)   L.  R.  17  Q.  ent    defect,    a   deficiency   in    something 

B.  Div.  187,  34  Week.  Rep.  593,  51  J.  P.  essential  to  the  proper  use  of  the  appa- 
276  (where  a  wall  in  course  of  erection  ratus  for  the  purpose  for  which  it  is  to 
fell  on  a  plumber  in  the  defendant's  be  used.  Hamilton  v.  Groesbeck  { 1890 ) 
employ).  19  Ont.  Rep.  76. 

A  wall  in  the  course  of  construction  Compare   also  the   passage   from   the 

is  not  a  part  of  the  "works."     Ripp  v.  majority  opinion  in  Walsh  v.  Whiteley 

Fuchs  (1908)  129  App.  Div.  321,  113  N.  (1888)  L.  R.  21  Q.  B.  Div.  371,  57  L.  J. 

Y.  Supp.  361.  Q.  B.  N.  S.  586,  36  Week.  Rep.  876,  53 

16  Thompson  v.  City  Glass  Bottle  Co.  J.  P.  38,  as  quoted  in  §  1675,  note  1, 
[1901]  2  K.  B.  483,  17  Times  L.  R.  594  post. 

(a  portion  of  the  machine  fell  on  the  "A  defect  in  the  condition  of  the  way, 

plaintiff) .  or  works,  or  machinery,  or  plant    .    .     . 

17  Thompson  v.  City  Glass  Bottle  Co.  means,  1  should  be  inclined  to  say,  such 
[1892]   1  K.  B.  233,   [1901]  W.  N.  228.  a  state   of  things  that  the  power   and 

1  Lord  Coleridge  in  Heske  v.  Samuel-  quality  of  the  subject  to  which  the  word 

son   (1883)   L.  R.  12  Q.  B.  Div.  30,  53  'condition'  is  applied  are  for  the  time 

L.  J.  Q.  B.  N.  S.  45,  49  L.  T.  N.  S.  474  being  altered   in  such  a  manner  as  to 

(approved   in   Cripps   v.   Judge    [1884;  interfere  with  their  use.     For  instance, 

C.  A.]  L.  R.  13  Q.  B.  Div.  583,  83  L.  J.  if  the  way  is  made  to  be  muddy  by 
Q.  B.  N.  S.  517,  51  L.  T.  N.  S.  182,  33  water,  or  if  it  is  made  slippery  by  ice, 
Week.  Rep.  35,  49  J.  P.  100).  in   either   of   these   cases   I   should   say 

Lindley,  L.  J.,  in  Ya/rmouth  v.  France  that  the  way  itself  is  not  defective,  but 

(1887)  L.  R.  19  Q.  B.  Div.  647,  17  Eng.  the  condition  of  the  way,  by  reason  of 

Rul.  Cas.  217,  said:  "I  take  'defect'  to  the  water  which  is  incorporated  with  it, 

include     anything    which    renders    the  or  from  its  being  in  a  freezing  state,  is 

plant,  etc.,  unfit  for  the  use  for  which  affected."     Per  Stephen,  J.,  in  McGiffin 

it  is  intended,  when  used  in  a  reason-  v.    Palmer's    SMphuilding    &    Iron    Go. 

able  way  and  with  reasonable  care."  (1882)   L.  E.  10  Q.  B.  Div.  5. 

The  word  "defect"  Implies  an  inher-  ^  Cripps  v.  Judge  (1884;  C.  A.)  L.  R. 
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therefore,  that  whenever  there  is  such  unsuitableness  for  the  work 
iotended  to  be  done  and  actually  done,  the  liability  contemplated  by 
the  statute  arises,  although  the  appliance  is  perfect  of  its  kind  and 
in  good  repair  and  suitable  for  other  kinds  of  work.  In  such  a  case 
the  employer  is  in  fault  because  he  has  furnished  appliances  for  a 
use  for  which  they  are  unsuitable  and  in  efPect  in  so  ordering  and 
carrying  on  his  work  that,  without  fault  on  the  part  of  an  ordinary 
workman,  the  natural  consequences  will  be  that  the  appliance  will 
be  used  for  purposes  for  which  it  is  unsuitable.* 

A  defect  importing  negligence  on  the  master's  part  may  properly 
be  found  to  exist  where  the  appliance  in  question  was  so  constructed 
or  arranged  that  it  was  likely  to  cause  undue  hazard  to  a  person  exer- 
cising that  degree  of  care  which  might  be  expected,  whether  regard 
be  had  to  the  special  circtunstances  under  which  the  appliance  was 
to  be  put  into  operation,*  or  to  the  age,  skill,  and  experience  of  the 
particular  employee  who  was  to  operate  it.* 


13  Q.  B.  Biv.  583,  53  L.  J.  Q.  B.  N.  S. 
517,  51  L.  T.  N.  S.  182,  33  Week.  Rep. 
35,  49  J.  P.  100,  per  Brett,  M.  E. 

The  words  "defect  in  the  arrange- 
ment" (used  only  in  the  acts  of  Ontario, 
Manitoba,  and  British  Columbia)  mean 
the  element  of  danger  arising  from  the 
position  and  collocation  of  machinery 
in  itself  perfectly  sound  and  well  fitted 
for  the  purpose  for  which  it  is  to  be 
used.  McGloherty  v.  Gale  Mfg.  Co. 
(1892)  19  Ont.  App.  Rep.  117,  per  Os- 
ier, J.  A.   (p.  121). 

In  one  case  it  was  intimated,  but  not 
definitely  determined,  that  appliances 
may  be  defective  in  respect  to  adapta- 
bility, as  well  as  for  inherent  fiaws. 
Louisville  £  N.  R.  Co.  v.  Jones  (1901) 
130  Ala.  456,  30  So.  586. 

s  Oeloneck  v.  Dean  Stea/m  Pump  Co. 
(1896)  165  Mass.  202,  43  N.  E.  85. 

Whether  an  appliance  was  properly 
•constructed  in  reference  to  the  use  for 
which  it  was  intended  is  usually  a  ques- 
tion for  the  jury.  Prendible  v.  Connec- 
ticut River  Mfg.  Co.  (1893)  160  Mass. 
131,  35  N.  E.  675. 

*A  sliding  door  intended  to  be  closed 
in  case  of  fire  is  defective  unless  it  can 
be  manipulated  with  reasonable  safety 
^by  persons  who  would  naturally  be  act- 
ing as  hurriedly  as  would  be  the  case 
under  such  circumstances.  Johnson  v. 
Mitchell  (1885;  Sc.  Sess.  Cas.)  22  Scot. 
1.  R.  698. 

6  This  seems  to  be  the  actual  scope 


w"hich  should  be  ascribed  to  the  decision 
in  Morgan  v.  Hutchins  (1890)  59  L.  J. 
Q.  B.  N.  S.  (C.  A.)  197,  38  Week.  Eep. 
412,  in  order  to  prevent  its  clashing 
with  Walsh  v.  Whiteley  (1888)  L.  E. 
21  Q.  B.  Div.  (C.  A.)  371,  57  L.  J.  Q.  B. 
N.  S.  586,  36  Week.  Eep.  876,  53  J.  P. 
38,  §  1675,  note  1,  post,  to  which,  ac- 
cording to  the  statement  of  the  court, 
there  was  no  intention  of  running  coun- 
ter. A  child  was  held  entitled  to  main- 
tain an  action  for  an  injury  caused 
by  uncovered  machinery.  The  broad 
ground  was  taken  that  the  statute  ap- 
plies where  a  machine  is  "defective  with 
regard  to  the  safety  of  the  workmen," 
even  though  it  is  effective  for  the  pur- 
pose for  which  it  is  used.  The  master 
of  the  rolls,  who,  since  the  decision  in 
Walsh  v.  Whiteley,  had  been  created 
Lord  Esher  said :  "The  argument  in  the 
present  case  is  that  there  is  no  defect  in 
machinery  if  the  machine  in  question  is 
in  itself  a  proper  one  for  the  work  it  is 
to  perform.  It  must  be  carried  to  this 
length,  that  if  the  machine  contains  a 
secret  defect  which  causes  danger  to  the 
workman,  but  which  does  not  affect  the 
purposes  for  which  it  is  to  be  used,  then 
this  is  not  a  defect  within  the  meaning 
of  the  act.  Now,  this  leather-pressing 
machine  cannot  be  worked  without 
workmen;  without  labor  it  is  useless  as 
a  machine.  Surely  this  fact  of  itself 
is  something  that  has  to  do  with  the 
condition  of  the  machine.     If  its  con- 
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The  fact  that  the  instrumentality  which  caused  the  injury  was- 
less  safe  than  one  which  was  used  by  a  large  proportion,  or  by  the- 
majority,  of  other  employers  in  the  same  business,  is  probably  re- 
garded by  all  courts  as  an  element  which  entitles  the  servant  to  go- 
to the  jury  on  the  question  whether  it  was  defective.^  (As  to  the 
e£fect  of  evidence  that  the  employer  had  satisfied  the  standard  fixed 
by  common  usage,  see  §  1675,  post.) 

In  Ontario  it  is  held  that  the  effect  of  the  provisions  in  the  fac- 
tories acts,  by  which  the  failure  to  take  certain  specified  precautions, 
is  made  a  penal  offense,  is  that,  although  an  injury  due  to  non- 
compliance with  one  of  these  provisions  does  not  constitute  a  cause 
of  action  under  the  statute  itself,  such  noncompliance  is  evidence 
which  it  is  competent  to  consider  as  tending  to  show  negligence  on 
the  defendant's  part,  in  an  action  brought  under  the  workmen's  com- 
pensation  act.'     Considering  the   extreme   improbability  that  any 


dition  be  such  that  the  -workman  cannot 
do  his  part  with  safety,  is  that,  or  is  it 
not,  a  defect  in  the  condition  of  a  ma- 
chine the  -working  of  -which  is  a  neces- 
sary performance?  It  seems  to  me  that 
unless  we  hold  the  defect  complained  of 
here  to  be  one  within  the  subsection  in 
question,  the  act  might  as  well  have 
never  been  passed." 

6  As,  where  a  common  round  stick 
without  any  holes  in  it  was  furnished 
to  be  used  as  a  lever  for  tipping  a  large 
ladel  of  molten  metal,  the  evidence  being 
that  it  was  not  safe,  and  that  another 
kind  of  device  was  customary  in  large 
foundries  like  that  of  the  defendant. 
Flaherty  v.  Norivood  Engineering  Co. 
(1898)   172  Mass.  134,  51  N.  E.  463. 

Whether  a  piece  of  iron  piping  is  a 
proper  material  to  use  as  a  buffer  to 
protect  the  head  of  a  bolt  which  is  be- 
ing driven  is  a  question  for  the  jury, 
where  the  evidence  is  that  for  several 
years  copper  hammers  have  been  made 
for  such  work,  and  that  piping  is  the 
least  desirable  of  the  metals  used,  be- 
cause it  is  so  brittle  that  chips  are  apt 
to  fly  off  from  it  and  injure  the  person 
holding  it.  Littlefield  v.  Edward  P. 
Allis  Co.  (1900)  177  Mass.  151,  58  N. 
E.  692. 

A  railroad  company  operating  passen- 
ger and  freight  trains  on  a  dummy  line 
liaving  regular  stations  and  section  fore- 
men and  traversing  a  large  section  of 
country  is  under  the  same  duties  as  are 
obligatory  on  other  lines  in  respect  to 
its  employees  as  to  providing  locks  for 


its  switches,  and  adopting  and  using 
other  appliances  and  safeguards  which 
are  in  use  and  deemed  necessary  by 
VA'ell-regulated  railroads  of  the  ordinary 
character.  Birmingham  R.  &  Electric 
Co.  V.  Baylor  (1893)  101  Ala.  488,  V.i 
So.  793,  following  Birmingham  li.  & 
Electric  Co.  v.  Allen  (1892)  99  Ala. 
359,   20   L.R.A.   457,    13   So.   8. 

In  an  action  for  injuries  caused  by 
the  falling  of  a  derrick,  evidence  that,, 
if  it  had  been  fitted  with  a  wire  rope  or 
iron  rod  to  hold  the  guy  plate  and  goose 
neck  down,  it  would  not  have  fallen, 
and  that  such  an  appliance  was  in  com- 
mon use,  is  admissible.  McMahon  v. 
McHale  (1899)  174  Mass.  320,  54  N. 
E.  854. 

7  O'Connor  v.  Bamilton  Bridge  Co. 
(1894)  25  Ont.  Rep.  12,  affirmed  in  21 
Ont.  App.  Rep.  596,  24  Can.  S.  C.  598 ; 
Thompson  v.  Wright  (1892)  22  Ont. 
Rep.  127;  Hodgers  v.  Hamilton  Cotton 
Co.  (1893)  23  Ont.  Rep.  425;  McClo- 
herty  v.  Gale  Mfg.  Co.  (1892)  19  Ont. 
App.  Rep.  117;  Godmn  v.  'Neiocomhe 
(1901)  1  Ont.  L.  Rep.  (C.  A.)  525.  In 
all  these  cases  the  propriety  of  declin- 
ing to  interfere  with  the  verdicts  of 
juries  based  on  the  theory  that  the 
maintenance  of  unguarded  machinery  is  , 
negligence  was  recognized. 

In  Hamilton  v.  Groesheck  (1889)  19 
Ont.  Rep.  76,  the  lower  court  seems  to 
have  been  of  opinion  that  an  unguarded 
saw  was  not  a  defect.  If  it  was  intend- 
ed to  lay  this  down  as  a  matter  of  law, 
the  doctrine  is  clearly  contrary  to  that 
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jury  will  absolve  an  employer  who  has  been  guilty  of  a  breach  of 
the  statute,  it  is  manifest  that,  for  practical  purposes,  the  conse- 
quence of  such  a  rule  is  to  place  servants  in  a  position  not  materially 
different  from  that  which  they  would  hold  if  the  theory  had  been 
adopted  that  damages  may  be  recovered  by  anyone  injured  by  the 
violation  of  a  penal  act.  The  doctrine  thus  adopted  is,  moreover, 
inconsistent  with  that  which  has  been  applied  in  a  decision  by  the 
English  court  of  appeal.''* 

The  statute  is  equally  applicable,  whether  the  defect  was  in  the 
original  construction  of  the  machine,  or  arose  from  its  not  being 
kept  up  to  the  obligatory  standard  of  safety.*  The  fact  that  an 
appliance  comes  up  to  the  legal  standard  of  safety  when  it  is  in  its 
normal  condition  will  not  excuse  the  master  if  that  condition  has 
been  so  changed  as  to  render  it  unsafe,  and  the  change  is  due  to  the 
act  of  an  agent  who  is  intrusted  with  the  duty  of  seeing  that  it  is 
in  proper  condition.' 

In  a  leading  English  case  Lord  Watson  remarked  that  he  saw  "no 
reason  to  doubt  that  an  arrangement  of  machinery  and  tackle  which, 
although  reasonably  safe  for  those  engaged  in  working  it,  is  never- 
theless dangerous  to  workmen  employed  in  another  department  of 

of  the  decisions  just  cited.  The  court  defendants  comes  to  this,  that,  if  the 
of  appeal  ([1891]  18  Ont,  App.  437)  de-  employer  has  a  machine,  one  part  of 
clined  to  consider  whether  the  want  of  which  is  weaker  than  it  ought  to  be, 
a,  guard  was  or  was  not  a  defect.  there  is  a  defect  in  its  condition;   but 

Ta  Groves  v.  Wimborne  [1898]  2  Q.  B.  if  the  whole  machine  is  too  weak  for 
402,  67  L.  J.  Q.  B.  N.  S.  862,  79  L.  T.  the  purpose  for  which  it  is  applied  there 
N.  S.  284,  47  Week.  Rep.  87,  where  it  is  no  such  defect.  Could  it  be  said  that 
was  held  that  when  a  statute  provides  if  a  windlass,  fit  only  for  raising  a 
that  a  person  shall  perform  a  specified  bucket,  is  used  to  draw  up  a  number  of 
duty,  and  a  person  for  whose  benefit  men,  that  there  is  no  defect  in  the  con- 
the  statute  imposed  the  duty  was  in-  dition  of  the  machinery?  The  condi- 
jured  because  of  the  failure  to  perform  tion  of  the  machine  must  be  a  condition 
ithe  duty,  an  action  will  lie  in  favor  of  with  relation  to  the  purpose  for  which 
the  injured  person,  unless  there  is  some-    it  is  applied." 

thincr  to  the  contrary  in  the  statute.  "Defect  in  condition"  means  a  defect 

8  See  the  passage  quoted  from  the  ma-  in  original  construction  or  subsequent 
jority  opinion  in  Walsh  v.  WJuiteley  condition,  rendering  the  appliance  in 
(1888;  C.  A.)  L.  R.  21  Q.  B.  Div.  371,  question  unfit  for  the  purpose  to  which 
57  L.  J.  Q.  B.  N.  S.  586,  36  Week.  Rep.  it  was  applied,  when  used  with  reason- 
876,  53  J,  P.  38,  §  1675,  note  1,  post,  able  care  and  caution,  and  does  not  cov- 
in Brske  T.  Kamuelson  (1883)  L.  R.  er  the  negligent  use  of  a  properly  con- 
12  Q.  B.  Div.  30,  Stephen,  J.,  in  com-  structed  appliance.  Metoalf  v.  Great 
menting  on  the  theory  of  the  county  Boulder  Proprietary  Gold  Mines  (1906) 
judge  that  a  defect  arising  from  the  3  Austr.  Comm.  L.  R.  543. 
original  construction  of  a  machine  was  ^  Tate  v.  Latham  [1897]  1  Q.  B.  (C. 
not  a  defect  in  the  condition  of  the  ma-  A.)  502,  66  L.  J.  Q.  B.  N.  S.  349,  75  L. 
chinery,   said:    "The   argument  for  the    T.  N.  S.  694,  45  Week.  Rep.  400. 
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the  business,  constitutes  a  defect  in  the  condition  of  the  works  within 
the  meaning  of  the  subsection."  '* 

A  servant  who  is  a  mere  licensee  or  trespasser  in  respect  to  the 
locality  where  he  received  the  injury  complained  of  cannot,  it  is 
manifest,  recover  damages,  even  though  the  conditions  which  caused 
the  injury  may  have  constituted  a  defect  as  to  other  employees." 
Compare  §  1558,  ante.  A  double  reason  for  his  inability  to  sue  will, 
of  course,  exist  where  the  servant's  presence  at  the  spot  where  he  was 
injured  was  not  merely  unauthorized,  but  negligent  as  well.'^ 

1674.  [671]  Specific  examples  of  defects.-^  a.  Defects  in  the  condi- 
tion of  the  ways. — This  phrase  embraces  only  those  inherent  imper- 
fections which  render  the  ways  themselves  less  fit  for  the  use  for 
which  they  are  intended.*    See  §  1673,  ante.    That  the  master  is  not 


10  Smith  V.  Baker  [1891]  A.  C.  325, 
60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S. 
467,  55  J.  P.  660,  40  Week.  Rep.  392. 

11  As,  where  a  servant  who  left  a 
dockyard  by  a  path  which  was  not  the 
regular  exit,  and  which  the  servants 
were  merely  permitted  to  use,  fell  into 
a  pit.  Pritchard  v.  Lang  (1889)  5 
Times  L.  R.  (Q.  B.  Div.)  639,  following 
Bolch  V.  Smith  (1862)  7  Hurlst.  &  N. 
736,  31  L.  J.  Exeh.  N.  S.  201,  8  Jur. 
N.  S.  197,  10  Week.  Rep.  387,  as  to  the 
general  principle. 

12  An  unguarded  elevator  opening  is 
not  a  "defect  in  the  condition  of  the 
way,"  as  regards  a  workman  required 
to  pass,  through  a  passage  12  feet  wide, 
well  lighted,  and  with  which  he  is  well 
acquainted,  where  it  is  upon  the  oppo- 
site side  of  the  passage  from  that  upon 
which  such  workman  should  pass,  and 
he  turns  out  of  his  way  to  look  at  re- 
pairs in  progress  upon  the  elevator. 
Headford  v.  McClary  Mfg.  Go.  (1894) 
21  Ont.  App.  Rep.  164,  affirmed  (1895) 
24  Can.  S.  C.  291. 

1  Plaintiff's  servants  injured  by  the 
following  defects  have  been  held  entitled 
to  go  to  the  jury: 

A  loose  plank  extending  over  a  hole 
at  a  place  which  the  servant  has  to  pass, 
and  so  laid  as  to  tip  up  when  he  steps 
on  it.  Bromley  v.  Cavendish  Spinning 
Co.   (1886)   2  Times  L.  R.   (C.  A.)   881. 

The  unsafe  adjustment  of  a  plank  in 
a  temporary  staging  across  which  mate- 
rials are  to  be  carried.  Giles  v.  Thames 
Ironworks  d  Shipbuilding  Co.  (1885) 
1  Times  L.  R.   (0-  B.  Div.)   469. 

A  plank  8  inches  wide  and  30  feet 
from  the  ground,  furnished  as  a  means 


for  a  servant  to  reach  and  repair  a  de- 
fective steam  pipe.  United  States  Roll- 
ing-Stock  Co.  v.  Weir  (1892)  96  Ala. 
396,  11  So.  436  (complaint  averring  in- 
sufficiency, not  demurrable). 

A  plank  of  insufficient  strength  to 
sustain  the  weight  of  the  men  who  have 
to  walk  along  it.  Caldmell  v.  Mills 
(1893)    24  Ont.  Rep.  462. 

A  defective  track  on  a  railway. 
Coughlan  v.  Cambridge  (1896)  166 
Mass.  268,  44  N.  E.  218. 

A  defective  railway  switch.  Birming- 
ham R.  d  Electric  R.  Co.  v.  Allen 
(1892)  99  Ala.  359,  20  L.R.A.  457,  13 
So.  8. 

An  unpacked  frog  or  space  between 
frog  and  wing  rail.  Cooper  v.  Hamilton 
Steel  &  I.  Co.  (1904)  8  Ont.  L.  Rep. 
353. 

An  open  ditch  across  the  track  along 
which  the  plaintiff  had  to  pull  a  car. 
Oustafsen  v.  Washburn  &  M.  Mfg.  Go. 
(1891)    153  Mass.  468,  27  N.  E.  179. 

An  unprotected  aperture  in  a  stair- 
case which  the  workman  has  to  use  in 
the  course  of  his  employment.  Wood 
V.  Dorrall  (1886)  2  Times  L.  R.  (Q.  B 
Div.)   550. 

The  narrowing  of  the  space  between 
the  wall  of  a  passageway  in  a  mine,  and 
cars  passing  therein,  so  as  to  cause  the 
cars  to  pass  dangerously  near  to  the 
wall.  McNamara  v.  Logan  (1893)  100 
Ala.  187,  14  So.  175. 

An  overhead  bridge  on  a  railway,  so 
low  as  to  endanger  trainmen  on  the 
roofs  of  cars.  Louisville  &  IV.  R.  Co 
V.  Banks  (1894)  104  Ala.  508,  16  So 
547. 

The  roof  of  an  adit  in  a  mine  so  de- 
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liable  for  casual  obstructions  arising  from  the  Use  of  his  ways,  see 
§  1675,  post. 

h.  Defects  in  the  condition  of  the  works. — Very  few  decisions 
specifically  referable  to  this  rather  vague  term  are  found  in  the 
reports,  except  the  cases  discussed  in  §  1672,  h,  ante,  in  which  the  lia- 
bility of  masters  for  the  condition  of  the  premises  of  another  person 
upon  which  they  have  contracted  to  do  something  is  in  question.® 
See  also  the  remark  of  Lord  Watson,  quoted  in  the  last  section.  For 
some  cases  in  which  the  term  occurs  in  conjunction  with  others  de- 
scriptive of  various  kinds  of  instrumentalities,  see  §  1671,  a,  ante. 

c.  Defects  in  the  condition  of  the  machinery. — The  cases  cited 
below  indicate  sufficiently  the  kind  of  abnormal  conditions  which 
may  properly  be  found  by  a  jury  to  fall  within  this  description.' 


fectively  timbered  as  to  allow  a  large 
stone  to  fall  on  a  miner.  McUullen  v. 
'Newhouse  Coal  Co.  (1896)  23  Sc.  Sess. 
Cas.  4th  series,  759. 

A  rock  on  the  roof  in  a  tunnel,  which 
is  so  loose  that  it  may  fall  at  any  mo- 
ment. Tutwiler  Coal,  Coke  &  1.  Co.  v. 
Ensley  (1901)   129  Ala.  336,  30  So.  600. 

A  complaint  which  alleges  that  a 
plank  upon  which  an  employee  was  re- 
quired to  stand  was  too  narrow,  and 
was  18  feet  above  the  ground,  and  was 
slippery,  sufficiently  alleges  a  defect  in 
the  ways.  Pell  City  Mfg.  Co.  \.  Cosper 
(1911)   172  Ala.  532,  55  So.  214. 

The  master's  liability  is  a  question 
for  the  jury  where  the  evidence  is  con- 
flicting as  to  whether  a  gudgeon  pin 
used  to  fasten  the  arms  of  a  derrick  to 
a  mast  was  large  enough  for  safety. 
Richmond  &  D.  R.  Co.  v.  Weems  (1892) 
97  Ala.  270,  12  So.  186. 

The  jury  may  find  that  a  feed  wire 
carrying  a  heavy  current,  which  is  unin- 
sulated at  a  place  where  a  servant  may 
come  in  contact  with  it,  is  a  defect  in 
the  ways.  Simpson  v.  Interiorough 
Rapid  Transit  Co.  (1910)  141  App.  Div. 
148,  125  N.  Y.  Supp.  997. 

2  In  Thomas  v.  Quartermaine  (1886) 
L.  R.  17  Q.  B.  Div.  417  (1887;  C.  A.) 
L.  R.  18  Q.  B.  Div.  685,  56  L.  J.  Q.  B. 
N.  S.  340,  57  L.  T.  N.  S.  537,  35  Week. 
Rep.  555,  51  J.  P.  516,  a  boiling  vat 
and  a  cooling  vat  were  placed  in  the 
same  room  in  the  defendant's  brewery. 
A  passage  only  3  feet  wide  in  one  part 
ran  between  them,  the  rim  of  the  cool- 
ing vat  rising  16  inches  above  the  pas- 
sage. Underneath  the  barley  vat  was  a 
board  which  the  plaintiff  had  occasion 


to  use.  To  draw  it  out  he  had  to  give 
it  a  jerk,  and  it  came  away  so  suddenly 
that  he  fell  back  into  the  cooling  vat. 
In  the  divisional  court.  Wills,  J.,  said 
that  he  could  see  no  evidence  of  any  de- 
fect. But  in  the  court  of  appeal  it  was 
considered  that  the  finding  of  the  trial 
judge  sitting  as  a  jury,  that  there  was 
a  defect  in  the  condition  of  the  works, 
must  be  allowed  to  stand,  as  there  was 
some  evidence  to  support  his  conclusion. 
(See  pp.  687  and  703  of  the  report.) 

A  roof  which  proved  too  weak  to  sup- 
port the  snow  which  was  allowed  to  ac- 
cumulate on  it  seems  to  be  treated  in 
a  Massachusetts  case  as  a  defect  in  the 
"works;"  but  the  point  actually  decided 
was  merely  that  an  allegation  of  defect- 
ive conditions  was  sustained  by  proof 
that  the  weight  of  snow  was  one  of  the 
causes  of  the  fall.  Dolan  v.  Alley 
(1891)   153  Mass.  380,  26  N.  E.  989. 

The  failure  to  furnish  suitable  appli- 
ances to  fasten  the  stones  of  a  coping 
was  held  to  be  proof  of  defective  condi- 
tion, in  Gibson  v.  Sullivan  (1895)  164 
Mass.  557,  42  N.  E.  110  (stones  fell  on 
plaintiff) . 

8  Defects  in  a  locomotive,  which  pro- 
duce sudden,  unnecessary  movements  of 
the  cars.  Highland  Ave.  &  Belt  R.  Co. 
V.  Miller  (1898)  120  Ala.  535,  24  So. 
955. 

Defective  pressure  causing  a  hydrau- 
lic crane  to  work  erratically.  Bacon  v. 
Dawes  (1887)  3  Times  L.  R.  (Q.  B. 
Div.)   557. 

A  band  which  is  constantly  slipping 
off  a  shaft,  thus  creating  a  necessity  for 
a    frequent    readjustment.      Baxter    v. 
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d.  Defects  in  the  condition  of  the  plant. — As  the  term  "plant" 
carries  the  very  extensive  meaning  explained  in  §  1671,  e,  ante,  the 
cases  involving  it  cover  a  great  variety  of  appliances.  Some  of  them 
might  presumably  be  referred  to  the  instrumentalities  discussed  in 
the  preceding  sections.* 


Wyman    (1888)    4  Times  L.  R.    (Q.  B. 
Div.)    255. 

A  belt  which  is  liable  to  slip  off  of  a 
pulley.  Ellis  v.  Fierce  {1898)i  172 
Mass.  220,  51  N.  E.  974. 

Defective  appliances  for  controlling 
the  speed  of  a  push  car  which  collided 
with  the  plaintiff,  knocking  him  down 
a  high  trestle.  Central  li.  Co.  v.  Lamb 
(1899)    124  Ala.  172,  26  So.  969. 

A  part  of  a  machine  in  a  paper  mill, 
so  constructed  that  the  rags,  etc.,  which 
are  fed  to  it,  are  apt  to  catch,  the  re- 
sult being  a,  frequently  recurring  neces- 
sity to  remove  them.  Paley  v.  Gamett 
(1885)  L.  R.  16  Q.  B.  Div.  52,  34  Week. 
Rep.   295,  50  J.   P.  469. 

The  absence  of  a  guard  to  a  circular 
saw  provided  by  the  owner  of  a  saw- 
mill, but  improperly  removed  by  the 
sawyer  for  his  own  purposes.  Tate  v. 
Latham  (1897)  1  Q.  B.  (C.  A.)  502, 
66  L.  J.  Q.  B.  N.  S.  349,  75  L.  T.  N.  S. 
694,  45  Week.  Rep.  400. 

The  want  of  a  fence  to  protect  em- 
ployees from  moving  machinery.  Wal- 
lace V.  Cutler  Paper  Mills  Co.  (1892) 
19  Sc.  Sess.  Cas.  4th  series,  915  (deny- 
ing that  this  result  was  affected  by  the 
fact  that  the  danger  was  a  palpable 
one) . 

A  loom  in  which  the  shuttles  are  nei- 
ther so  fixed  as  not  to  be  constantly 
Hying  out,  nor  protected  by  proper 
guards,  iimiih  v.  Harrison  (1889)  5 
Times  L.  R.   (Q.  B.  Div.)   406. 

Unguarded  machinery  which  is  oper- 
ated by  children.  Morgan  v.  Hutchins 
(1890)  59  L.  J.  Q.  u.  N.  S.  (C.  A.) 
197,  38  Week.  Rep.  412. 

Absence  of  bar  which  prevented  the 
shifting  of  belting.  Houston  Biscuit  Co. 
V.  Dial  (1903)  135  Ala.  168,  33  So. 
268. 

The  mere  starting  of  a  machine  with- 
out human  agency  when  it  should  have 
remained  at  rest  is  of  itself  evidence  of 
some  defective  condition.  Ryan  v.  Fall 
River  Iron  Worlcs  Co.  (1908)  200 
Mass.  188,  86  N.  E.  310. 

The'  absence  of  an  appliance  to  pre- 
vent the  self-starting  of  machinery  im- 


ports negligence.  Houston  Biscuit  Co. 
V.  Diel  (1903)  135  Ala.  168,  33  So.  268. 
The  failure  to  anneal  chains  in  con- 
stant use  in  lifting  heavy  weights,  so 
as  to  prevent  the  links  from  crystal- 
lizing, may  be  found  to  be  negligence. 
Ford  V.  Eastern  Bridge  &  Structural 
Co.   (1906)   193  Mass.  89,  78  N.  E.  771. 

Unfenced  machinery  in  a  jurisdiction 
where  a  penalty  is  imposed  by  a  facto- 
ries act  for  not  having  machinery  guard- 
ed may  properly  be  found  to  import  neg- 
ligence. See  §  1673,  note  2,  ante.  In 
the  most  recent  case  in  which  this  doc- 
trine was  applied  it  was  held  that  the 
absence  of  a  guard  is  a  defect,  if  the 
machinery  Is  thereby  rendered  danger- 
ous to  the  workmen  using  it,  even  if 
the  machinery  is  in  itself  well  con- 
structed and  suitable  for  the  purpose 
for  which  it  was  designed.  Godwin  v. 
Nemcombe  (1901)  1  Ont.  L.  Rep.  (C. 
A.)   525. 

Evidence  that  an  injury  received  by  a 
weaver  in  a  cotton  mill  while  he  was  as- 
sisting an  inexperienced  hand,  in  conse- 
quence of  the  shuttle  flying  out  of  the 
loom,  was  caused  by  a  bolt  breaking 
when  the  shuttle  came  in  contact  with 
it,  is  fit  to  go  to  the  jury  upon  the  ques- 
tion of  negligence.  GanadioM  Coloured 
Cotton  Mills  v.  Talbot  (1897)  27  Can. 
S.  C.  198. 

At  the  trial  of  an  action  against  a, 
railroad  corporation  for  the  death  of  an 
employee,  caused  by  the  falling  upon 
him  of  a  locomotive  which  had  been 
placed  on  a  truck  in  the  repair  shop, 
it  is  competent  for  the  jury  to  find  that, 
although  the  iron  was  sound  where  the 
wheel  of  the  truck  broke,  yet,  by  reason 
of  its  long  use  and  the  increase  in  the 
weight  of  engines,  the  truck  had  become 
unsuitable  for  the  use  to  which  it  was 
put,  and  that,  if  the  wheel  had  been  of 
proper  strength,  it  would  have  with- 
stood the  strain  caused  by  meeting  the 
obstruction  on  the  rail.  Gurm  v.  Tslew 
York,  N.  H.  d  H.  R.  Co.  (1898)  171 
Mass.  417,  50  N.  E.  1031. 

*  The  following  defects  have  been  held 
to  come  under  the  head  of  "defects  in 
plant : " 
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1675.  [672]  Conditions  not  amounting  to  defects. —  The  mere  fact 
that  a  machine  is  dangerous  to  manipulate,  unless  the  servant  takes 
certain  precautions  which  any  intelligent  man  would  see  to  be  ap- 
propriate under  the  circumstances,  will  not  warrant  a  finding  that 
the  machine  is  defective  within  the  meaning  of  the  act.  There  can 
be  no  recovery  unless  the  defect  is  one  which  implies  negligence  on 
the  part  of  the  master,  or  the  agents  for  whose  defaults  he  is  an- 
swerable.'^ 

The  want  of  ventilation  for  the  hold  quently   fall   on   it.      Thomas   v.    Great 

of  a  coal  ship,  the  result  being  that  gas  Western  Colliery  Co.    (1894)    10  Times 

accumulated    and    exploded    when    the  L.  R.   (C.  A.)   244. 

hatches  were  removed  and  the  men  en-  Car  buffers  of  different  heights,  over- 
gaged  to  unload  the  coal  entered  the  lapping  in  coupling  so  as  to  afford  no 
hold  with  their  lanterns.  Carter  v.  protection  to  the  person  making  the 
Vlarke  (1896)  14  Times  L.  R.  (Q.  B.  coupling.  Bond  v.  Toronto  R.  Co. 
Div.)    172,  78  L.  T.  N.  S.  76.  (1895)    22  Ont.  App.  Rep.  78,  affirmed 

A    horse    intended    for    a    particular  (without  opinion) ,  in  (1895)  24  Can.  S. 

kind  of  work,  and  so  vicious  as  to  be  C.   715    (construing  the   phrase  "defect 

unfit    for     that    work.       Yarmouth    v.  in  the  arrangement  of  the  plant,"  which 

FroMoe  (1887)   L.  R.  19  Q.  B.  Div.  647,  occurs  in  the  Ontario  act). 

57  L.  J.  Q.  B.  N.  S.  7,  36  Week.  Rep.  The  location  of  a  post  so  close  to  a 

283,  17  Eng.  Rul.  Cas.  217.  track  as  to  leave  but  7J  inches  of  space 

A    vicious    horse.      Fraser    v.    Hood  between    it    and    ears    passing    on    the 

(1887)  15  Sc.  Sess.  Cas.  4th  series,  178.  track.     Day  v.  Dominion  Iron  <&  Steel 

A   horse    that    is    constantly    falling.  Co.    (1903)    36  N.   S.   113,   reversed   on 

Haston    v.     Edinburgh     Tramway     Co.  other  grounds  in   (1904)   34  Can.  S.  C. 

(1887)   14  Sc.  Sess.  Cas.  4th  series,  621.  387. 

The  lack  of  some  means  either  to  pre-  A  switch  not  provided  with   a  lock, 

vent  loose  bodies  from  falling  upon  men  nor  securely  guarded  in  any  other  way. 

working  below,  or  to  protect  those  men  Rombough  v.  Balch  (1900)  27  Ont.  App. 

from  any  of  the  bodies  which  may  fall.  Rep.  32. 

Seske  v.  Samwelson   (1883)  L.  R.  12  Q.  Insufficient   number   of   scrapers   sup- 

B.  Div.  30,  53  L.  J.  Q.  B.  N.  S.  45,  49  plied  for  cleaning  out  a  brick-pressing 

L.  T.  N.  S.  474   (piece  of  coal  fell  from  machine.     Race  v.  Harrison   (1893)    10 

ti    lift,    the    sides    of    which    were    not  Times  L.  R.   (C.  A.)   92,  per  Kay,  L.  J. 

fenced,  on  to  an  unroofed  platform).  The    failure    to    supply    a    boy   with 

A  ladder  which,   by  the   direction  of  proper   materials    for    the    cleaning    of 

the  defendant,  is  used  to  support  a  scaf-  machinery.     Thow/pson\.  Wright  (1892) 

fold,  and,  not  being  strong  enough  for  22  Ont.  Rep.  127. 

the  purpose,  breaks  under  the  weight  of  The  inadequate  manning  of  cars  which 

a  servant.     Cripps  v.  Judge   (1884)   L.  are  "kicked"  on  to  a  side  track,  the  re- 

R.  13  Q.  B.  Div.  583,  53  L.  J.  Q.  B.  N.  suit  being  that  their   speed  cannot  be 

S.   517,   51   L.   T.  N.   S.   182,   33  Week,  controlled  and  they  come  into  collision 

Rep.  35,  49  J.  P.  100.  with  other  cars.    Louisville  d  N.  R.  Co. 

A    bolt    so    weakened    by     constant  v.  Davis  (1890)   91  Ala.  487,  8  So.  552. 

■strains  that   it  breaks.     IruAn  v.  Den-  1  In  Walsh  v.  WMteley   (1888)   L.  R. 

■nystown    (1885)    22   Sc.   L.  R.    (Ct.   of  21   Q.   B.   Div.    (C.   A.)    371,   the   trial 

■Sess.)     379.  judge  left  it  to  the  jury  to  say  whether 

A  sliding  door  to  be  used  in  case  of  there  was  a  defect  in  the  condition  of 

fire,  without  any  provision  for  protect-  the  machine  where  there  was  evidence 

ing  the  hands  of  an  employee  from  being  that  the  accident  would  not  have  hap- 

crushed  when  it  is  pulled  to.     Johnson  pened  if  the  disc  of  the  wheel  of  a  card- 

V.    Mitchell    (1885)    22    Sc.   L.   R.    (Sc.  ing   machine    had    been    solid,    and   in- 

Bess.  Cas.)   698.  structed  them  that,  to  be  defective,   a 

An  inflammable  brattice  cloth  allowed  machine  must  be  such  as  a  reasonable, 

to  stand  in   a  place  where  sparks  fre-  careful,    experienced    man,    reasonably 
M.  &  S.  Vol.  v.— 324. 
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Accordingly,  under  the  statute  as  at  common  law   (see   §   931, 
ante),  an  employer  is  not  bound  to  provide  the  very  best  machinery 


careful  of  the  safety  of  his  workmen, 
would  not  use.  The  jury  found  that 
there  was  a  defect,  but  the  court  of 
appeal  held  that  the  evidence  did  not 
warrant  this  conclusion.  The  following 
passage  shows  the  position  taken  by  the 
majority  of  the  court  (Lindley  and 
Lopes,  L.  JJ.)  :  "To  determine  the 
meaning  of  the  words  'defect  in  the  con- 
dition of  the  machinery,'  we  must  look, 
not  only  at  §  1,  subs.  1,  but  also  at  §  2, 
subs.  1.  Reading  these  sections  and 
subsections  together,  we  think  there 
must  be  a  defect  implying  negligence  in 
the  employer.  The  negligence  of  the 
employer  appears  to  be  a  necessary  ele- 
ment without  which  the  workman  is 
not  to  be  entitled  to  any  compensation 
or  remedy.  It  must  be  a  defect  in  the 
condition  of  the  machine,  having  regard 
to  the  use  to  which  it  is  to  be  applied, 
or  to  the  mode  in  which  it  is  to  be  used. 
It  may  be  a  defect  either  in  the  original 
construction  of  the  machine,  or  a  de- 
fect arising  from  its  not  being  kept  up 
to  the  mark;  but  it  is  essential  that 
there  should  be  evidence  of  negligence 
of  the  employer  or  some  person  in  his 
service  intrusted  with  the  duty  of  see- 
ing that  the  machine  is  in  proper  con- 
dition. It  must  be  a  defect  in  the  orig- 
inal construction  or  subsequent  condi- 
tion of  the  machine,  rendering  it  unfit 
for  the  purposes  to  which  it  is  ap- 
plied when  used  with  reasonable  care 
and  caution,  and  a  defect  arising  from 
the  negligence  of  the  employer.  What 
evidence  is  there  of  this?  Is  there  any 
evidence  of  the  machine  being  defective 
even  in  the  abstract?  It  was  perfect 
in  all  respects.  It  was  not  impaired 
by  use.  It  had  been  properly  kept  up 
to  the  mark.  The  only  suggestion  is 
that  the  wheel  which  might  have  been 
solid  had  holes  in  it,  and  that,  if  the 
wheel  had  been  solid,  the  plaintiff  could 
not  have  put  his  thumb  where  he  did, 
and  the  accident  would  not  have  hap- 
pened. It  is  also  suggested  that  the 
wheel  was  too  close  to  the  table  and 
that,  had  the  wheel  and  table  been  fur- 
ther apart  the  accident  would  not  have 
happened.  There  was,  however,  no  evi- 
dence worth  mentioning  of  improper 
construction  in  this  respect.  But  the 
plaintiff  had  used  the  same  kind  of  ma- 
chine for  thirteen  years,   and  had  sus- 


tained no  injury.  It  is  to  our  mind 
clear  that  he  would  have  suffered  no  in- 
jury on  the  present  occasion  if  he  had 
used  proper  care  and  caution.  In  these 
circumstances  we  can  see  no  evidence  of 
any  defect  in  the  condition  of  the  ma- 
chine, even  apart  from  negligence  of  the 
employer.  It  may  be  that  a  solid  wheel 
would  have  been  safer,  but  it  would  be 
placing  an  intolerable  burden  on  em- 
ployers to  hold  that  they  are  to  adopt 
every  fresh  improvement  in  machinery. 
We  do  not  believe  that  such  was  the  in- 
tention of  the  legislature;  nor  do  we 
think  it  was  intended  to  relieve  work- 
men from  the  exercise  of  that  care  and 
caution  without  which  most  machinery 
is  dangerous.  But,  in  our  opinion,  the 
defect  in  the  condition  of  the  machinery 
must  be  such  as  to  show  negligence  on 
the  part  of  the  employer.  It  seems  to 
us  that  in  this  case  there  is  not  a  par- 
ticle of  evidence  of  any  defect  arising 
from  the  negligence  of  the  employer. 
It  was  a  machine  generally  used,  used 
by  the  plaintiff  for  thirteen  years  with- 
out any  complaint  or  mischief  arising, 
perfect  and  unimpaired,  and  never 
thought  by  the  plaintiff  himself  to  be- 
unsafe.  It  is  said  there  is  evidence  of 
the  machine  being  dangerous.  So  are 
most  machines,  so  is  even  an  ordinary 
sharp  knife,  unless  used  with  care,  but 
that  does  not  make  it  defective  in  its 
condition,  nor  does  it  imply  negligence- 
in  the  employer  if  an  accident  happens." 
The  following  passage  from  the  dis- 
senting opinion  of  Lord  Esher,  shows 
the  theory  adopted  by  that  eminent 
judge:  "Remembering  that  this  is  a 
statute  passed  to  extend  the  liability  of 
the  employer  in  favor  of  workmen  and 
for  their  greater  safety,  I  do  not  think 
that,  in  considering  what  is  a  defective 
machine,  we  can  confine  that  considera- 
tion to  the  question  of  the  purpose  for 
which  it  is  used.  The  defect  contem- 
plated by  the  act  is  not,  in  my  opinion, 
a  defect  with  reference  to  the  purpose 
for  which  the  machine  is  employed,  but 
a  defect  with  reference  to  the  safety  of 
the  workmen  using  it;  and  that  defect 
may  be  either  in  the  original  construc- 
tion of  the  machine  or  in  the  use  to 
which  the  machine  is  put.  Upon  the- 
findings  of  the  jury  and  the  true  con- 
struction of  the  enactment,  I  am  of  the- 
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that  can  possibly  be  invented.    It  is  enough  if  he  provides  that  which 
is  reasonably  sufficient  for  the  purpose.* 


opinion  that  the  case  is  brought  within 
the  statute." 

The  general  language  of  the  decision 
is  somewhat  qualified '  by  Morgan  v. 
HutoUns  (1890)  59  L.  J.  Q.  B.  N.  S. 
(C.  A.)  197,  38  Week.  Rep.  412.  (See  § 
1673,  note  6,  ante).  There  Lord  Esher 
referring  to  the  earlier  case,  made  the 
following  remarks:  "I  think  it  was  as- 
sumed by  the  whole  court  that,  if  the 
machine  were  dangerous  to  a  workman 
without  any  fault  of  his  own,  it  came 
within  the  act.  The  only  doubt  that  ex- 
isted in  the  minds  of  two  of  the  mem- 
bers of  the  court  was  whether  the  de- 
fect had  arisen  from  the  negligence  of 
the  employer." 

The  general  rule  has  been  enunciated, 
that  machinery  is  not  defective  which  is 
fit  and  proper  for  the  purpose  for  which 
it  is  designed,  and  there  is  a  reasonable 
mode,  known  to  the  injured  servant,  in 
which  he  could  have  operated  it.  liloo- 
man  v.  DuMin  Distillery  Co.  ( 1893 )  32 
L.  R.  Ir.  399. 

Recovery  has  been  denied  in  a,  case 
where  it  was  apparent  that  the  only 
danger  to  which  the  plaintiff  was  sub- 
jected arose  from  the  fact  that  the  ma- 
chine in  question  was  not  stopped  by 
him  before  he  attempted  to  do  the  work 
on  which  he  was  engaged  when  the  ac- 
cident occurred.  Sutton  v.  Stead  ( 1887 ) 
3  Times  L.  R.   (Q.  B.  D.)   499. 

2  RoUns  V.  CuUtt  ( 1881 )  46  L.  T.  N. 
S.  535,  per  Lopes,  J. 

The  mere  fact  that  the  machine  is 
dangerous  and  is  not  guarded  does  not 
render  it  defective.  Greentrood  v.  Green- 
wood (1907)  97  L.  T.  N.  S.  771,  24 
Times  L.  R.  24. 

Want  of  reasonable  care  is  not  estab- 
lished by  evidence  which  merely  shows 
that  a  particular  safety  catch  of  a  dif- 
ferent pattern  from  that  on  the  defend- 
ant's elevator  had  been  used  ten  years 
before  by  others.  Black  v.  Ontario 
Wheel  Co.  (1890)   19  Ont.  Rep.  578. 

The  rule,  "An  employer  is  not  bound 
to  provide  against  every  possible  dan- 
ger, or  to  supply  in  all  cases  the  safest 
and  most  approved  appliances,"  was  ap- 
plied in  Mitchell  v.  Patullo  (1885)  23 
Scot.  L.  R.  207.  There  the  folding  doors 
of  a  shed  on  a  farm  flapped  in  a  horse's 
face,  so  that  he  backed  a  wagon,  and 
crushed   the   plaintiff.     Held,   that  the 


farmer  was  not  in  fault  for  having 
failed  to  provide  sliding  doors. 

A  defect  in  apparatus  for  hoisting  ice 
is  not  shown  by  the  fact  that  a  gin 
wheel  was  hung  so  low  that  the  employ- 
ee's hand  was  drawn  into  it  and  injured 
by  failure  to  stop  the  rope  soon  enough, 
where  it  does  not  appear  that  it  could 
have  been  hung  any  higher  in  the  build- 
ing, and  proper  arrangements  were 
made  for  stopping  the  rope  if  the  engi- 
neer had  observed  it.  Ca/riu-ry  v.  Down- 
ing (1891)  154  Mass.  248,  28  N.  E.  162. 
There  the  plaintiff  did  not  suggest  that 
the  means  employed  to  stop  the  engine 
were  not  sufficient,  or  that  any  other 
should  have  been  provided,  but  contend- 
ed that  the  means  for  indicating  to  the 
engineer  the  time  for  stopping  the  en- 
gine, viz.,  a  mark  upon  the  rope,  were 
not  sufficient.  It  was  held  that  the  jury 
could  not  properly  have  found  that  this 
was  an  insecure  mode  of  indicating  to 
the  engineer  when  the  ice  arrived  at  the 
top  of  the  run,  and  that  the  engine 
ought  to  have  been  inside  the  building, 
where  the  engineer  could  see  the  ice 
and  the  upper  gin  wheel,  and  decide  !n 
that  way  when  the  engine  should  be 
stopped. 

In  Hill  V.  Iver  Johnson  Sporting 
Goods  Co.  (1905)  188  Mass.  75,  74  N. 
E.  303,  it  was  held  that  the  mere  fact 
that  the  catch  holding  up  the  gate  to  an 
elevator  failed  to  work  is  not  evidence 
of  a  defect  in  the  ways,  works,  or  ma- 
chinery of  the  employer. 

A  servant  cannot  recover,  as  for  a 
"defect,"  where  he  is  injured  by  the  fall 
of  a  bar  which  was  used  for  fastening 
flap-doors  in  a  floor,  and  which,  in- 
stead of  being  secured  by  a  chain  or 
otherwise,  so  as  to  prevent  its  falling, 
was  left  loose.  Pooley  v.  Hicks  (1889) 
5  Times  L.  R.  353. 

A  drawbar  on  the  car  of  another  rail- 
way company,  which  is  of  a  different 
height  from  those  on  the  defendant's 
own  cars,  is  not  a  defect.  Ellshun/  v. 
Netv  York,  N.  H.  d  B.  R.  Co.  (1899) 
172  Mass.  130,  70  Am.  St.  Rep.  248,  51 
N.  E.  415. 

It  is  not,  as  matter  of  law,  the  duty 
of  persons  operating  coal  mines  to  cut 
a  manway,  different  and  separate 
from  the  slope  through  which  coal  is 
Drought  to  the  surface,  for  the  ingress. 
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Culpability  is  negatived  by  proof  tbat  the  instrumentalities  fur- 
nished were  the  same  in  character  and  quality  as  those  commonly 
used  under  similar  circumstances  by  persons  carrying  on  the  same 
business  as  the  defendant.^  Compare  §  940,  ante.  But  in  order 
to  be  conclusive  in  the  master's  favor,  as  a  matter  of  law,  the  usage 
appealed  to  must  be,  in  a  reasonable  sense,  a  general  one.     Evidence 


and  egress  of  their  employees.  What- 
ley  V.  Zerdda  Coal  Go.  (1899)  122  Ala. 
118,  26  So.  124. 

A  covered  bridge  on  a  railway,  which 
is  high  enough  to  give  sufficient  space 
for  a  bralceman  to  wallc  in  safety  along 
the  center  line  of  roof  of  a  car,  is  not 
defective.  Schaff  v.  Louisville  d  N.  R. 
Co.   (1893)  100  Ala.  377,  14  So.  105. 

A  conductor  on  a  street  railway  as- 
sumes the  risks  arising  from  the  pos- 
sibility of  an  occasional  jolt  of  the  car, 
and  cannot  recover  if  he  is  thrown  off 
by  such  a  movement,  while  he  is  on  the 
bumper,  engaged  in  replacing  the  trol- 
ley on  the  wire.  McCauley  v.  Spring- 
field Street  R.  Co.  (1897)  169  Mass. 
301,  47  N.  E.  1006. 

Structures  placed  so  close  to  a  rail- 
way track  that  trainmen  are  in  danger 
of  coming  into  collision  with  them  do 
not  constitute  a  defect.  Dacey  v.  New 
York,  N.  B.  &  B.  R.  Co.  (1897)  168 
Mass.  479,  47  N.  E.  418. 

3  An  open  hook  without  a  catch,  to 
which  a  bucket  is  attached  for  raising 
and  lowering  loads,  cannot  be  held  to 
be  a  defect,  where  the  plaintiff's  evi- 
dence is  that  such  a  hook  was  always 
used  in  work  of  a  similar  kind,  and  no 
proof  is  given  of  the  occurrence  of  any 
previous  accident.  Claxton  v.  Mowlen 
(1888)    4  Times  L.  R.   (C.  A.)    756. 

The  failure  of  an  ironmaster  to  fence 
in  about  10  feet  of  the  lower  end  of  a 
shaft  through  which  ore  was  raised  to 
a  furnace  gangway  will  not  render  him 
liable  for  injuries  to  a  workman  struck 
by  a  piece  of  the  ore  which  fell  through 
the  opening,  if  it  is  shown  that  it  was 
usual  in  the  trade  to  leave  so  much  of 
these  shafts  unfenced.  Murray  v.  Merry 
(1890)  17  Sc.  Sess.  Cas.  4th  series,  815. 

No  negligence  can  be  inferred  where 
a  scaffold  alleged  to  be  defective  was 
the  ordinary  kind  of  scaffold  used  by 
masons,  and  as  strong  as  they  are  usu- 
ally made.  Thompson  v.  Dick  (1892) 
19 'Sc.  Sess.  Cas.  4th  series,  804. 

A  trap  door  without  a  railing,  such 
as  is  commonly  maintained  in  factories 


is  not  a  "defect."  Moore  v.  Ross  (1890) 
17  Sc.  Sess.  Cas.  4th  series,  796. 

A  projecting  set  screw  in  a  shaft,  be- 
ing a  common  device  for  the  purpose 
for  which  it  is  used,  is  not  of  itself  a 
defect.  Donahue  v.  Washburn  &  M. 
Mfg.  Co.  (1897)  169  Mass.  574,  48  N. 
E.  842;  Demers  v.  Marshall  (1899)  172 
Mass.  548,  52  N.  E.  1066  (1901)  59 
N.  E.  454;  Ford  v.  Mt.  Tom  Sulphite 
Pulp  Co.  (1899)  172  Mass.  544,  52  N. 
E.  1065.  In  the  last  case  recovery  was 
denied  though  the  screw  had  been  placed 
on  the  shaft  after  the  servant  entered 
the  employment. 

Nor  is  a  key-way  with  sharp  edges  in 
a  shaft  a  defect.  Connelly  v.  Hamil- 
ton Woolen  Co.  (1895)  163  Mass.  156, 
39  N.  E.  787. 

An  engineer  employed  in  fitting  up 
the  boilers  in  a  steamer  in  course  of  con- 
struction cannot  recover  for  injuries 
caused  by  falling  into  an  open  manhole, 
while  threading  his  way  between  decks 
in  a  dim  light,  on  the  theory  that  the 
master  was  bound  to  protect  the  man- 
hole. Forsyth  v.  Ramage  (1890)  18 
Sc.  Sess.  Cas.  4th  series,  21.  In  a  lat- 
er case  the  court  explained  that  this  de- 
cision was  based  upon  the  ground  that 
the  risk  in  question  was  an  ordinary 
one  incidental  to  the  work  undertaken, 
and  disclaimed  the  intention  of  laying 
down  any  such  general  rule  as  that  a 
workman  on  a  ship  in  course  of  con- 
struction cannot  recover  for  injuries 
due  to  the  dangers  of  the  place  of  work. 
Jamieson  v.  Russell  (1892)  19  Sc.  Sess. 
Cas.  4th  series,  898,  where  the  repre- 
sentative of  an  employee  killed  by  fall- 
ing into  an  open  tank  was  allowed  to 
recover  for  the  reason  that  the  tank  was 
usually  covered  and  lighted,  and  that 
neither  of  these  precautions  had  been 
observed  on  the  occasion  when  the  acci- 
dent occurred. 

A  workman  injured  through  the  slip- 
ping of  some  planks  out  of  the  loop  in 
a  hempen  rope  by  means  of  which  they 
are  being  lowered  to  the  bottom  of  a 
trench    cannot    recover    on    the    ground 
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whicli  merely  goes  to  show  that  he  conformed  to  the  practice  of  a 
few  well-regulated  concerns  of  the  same  description  as  his  own  will 
not  justify  a  court  in  pronouncing  him  to  be  free  from  culpability.* 
Compare  §  950,  ante.  On  the  other  hand,  if  usage  is  the  controlling 
factor  in  the  case,  a  jury  will  not  be  permitted  to  find  him  guilty  of 
negligence  where  it  is  apparent  that  there  is  no  uniform  usage  in 
regard  to  the  subject-matter.^ 

As  regards  the  effect  thus  ascribed  to  the  general  usage  of  em- 
ployers, it  is  not  amiss  to  remind  the  reader  that,  in  common-law 
actions,  many  courts  apply  the  doctrine  that  evidence  of  conformity 
to  such  usage  is  a  circumstance  which  merely  tends  to  show  that  the 
defendant  exercised  reasonable  care,  and  not  one  which  is  conclusive 
in  his  favor.     See  §  94Y,  ante.^ 

The  statute  is  not  construed  so  as  to  make  him  an  insurer  of  his 
servants'  safety  to  such  an  extent  that  he  is  bound  to  have  his  ma- 
chinery so  constructed  and  arranged  as  to  provide  for  the  contin- 


that  a  wire  rope  should  have  been  used, 
where  it  appears  that  hempen  ropes 
were  ordinarily  used  for  such  a  pur- 
pose. Pack  V.  Hay  ward  (3889)  5  Times 
L.  R.    (Q.  B.  Div.)    233. 

In  the  case  of  a  machine  of  a  simple 
character  the  plaintiff  is  not  entitled  to 
go  to  trial  merely  upon  averment  that 
the  machine  was  dangerous  and  that  it 
was  usual  to  fence  such  machines.  Cam- 
eron V.  Walker  (1898)  25  Sc.  Sess.  Cas. 
4th  series,  409,  following  Milligan  v. 
Muir  (1891)  19  Sc.  Sess.  Cas.  4th  se- 
ries, 18. 

As  to  unfenced  machinery,  see  also 
§  1674,  c,  ante,  and  the  majority  opinion 
in  WaUh  v.  Whiteley  (1888;  C.  A.) 
L.  R.  21  Q.  B.  Div.  371,  57  L.  J.  Q.  B.  N. 
S.  586,  36  Week.  Rep.  876,  53  J.  P.  38, 
as  quoted  in  note  1. 

i  Louisville  &  N.  R.  Co.  v.  Jones 
(1901)  130  Ala.  456,  30  So.  586  (charge 
held  erroneous,  which  proposed  as  a 
standard  test  the  custom  of  eight  rail- 
way companies  to  use  ratchet  jack- 
screws  for  holding  up  the  body  of  a  de- 
railed car )  ;  Richmond  &  D.  R.  Co.  v. 
We&ms  (1892)  97  Ala.  270,  12  So.  186 
(charge  held  erroneous  which  assumed 
the  usage  of  five  railway  companies  to 
be   a  decisive  test). 

5  Failure  to  provide  a  temporary  scaf- 
fold or  platform  around  a  "bleeder" 
used  for  the  escape  of  gas  above  an  iron 
furnace,  on  which  the  master  mechanic 
could  stand  to  repair  the  bleeder,  does 


not  constitute  a  defect  in  the  ways,  etc., 
where  such  scaffold  was  sometimes  used 
in  furnaces,  but  repairs  were  also  made 
by  means  of  a  ladder.  Birmingham 
Furtuwe  &  Mfg.  Go.  v.  Gross  ( 1892 )  97 
Ala.  220,  12  So.  36. 

6  This  doctrine  is  thus  set  forth  in  a 
somewhat  extreme  form  by  Lord  Esher 
in  his  dissenting  opinion  in  a,  case  al- 
ready cited:  "If  there  was  a  defect  in 
the  machine  so  as  to  make  it  dangerous 
to  workmen  using  it,  it  would  be  no 
answer  to  say  that,  though  the  master 
used  a  machine  that  was  dangerous  to 
liis  workmen,  no  one  up  to  that  time 
had  invented  a  better  one,  and  that  it 
was  the  best  machine  theretofore  manu- 
factured. The  true  question  seems  to 
me  to  be  whether  the  machine  is  dan- 
gerous, and  whether  a  careful  considera- 
tion would  show  it  to  be  dangerous  to 
the  worlanan  using  it.  I  am  prepared 
to  say  that,  if  a  careful  consideration 
would  show  a  master  that  the  machine 
was  dangerous  to  the  workman  using  it, 
even  although  that  machine  could  not 
be  improved  upon,  it  is  negligence  on 
the  part  of  the  master  to  use  for  his 
profit  a  machine  which  is  dangerous  to 
his  workmen,  and,  if  he  does  use  it,  he 
can  only  do  so  upon  the  terms  of  being 
liable  to  pay  compensation  to  the  work- 
man if  he  is  thereby  injured."  Walsh 
V.  Whitel&y  (1888)  l.  R.  21  Q.  B.  Div. 
371. 
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gency  that  one  of  the  men  whose  duty  it  is  to  attend  to  it  may,  by 
negligently  absenting  himself  from  his  post,  cause  it  to  operate  in 
8ueh  a  manner  as  to  injure  another  servant.'' 

An  accident  attributable  to  what  is  merely  a  condition  of  the  ma- 
terials on  which  the  employees  were  working,  and  necessarily  incident 
to  the  business  in  which  they  were  engaged,  does  not  constitute  a  cause 
of  action.' 

An  appliance  is  not  defective  simply  because  an  accident  results 
from  its  being  subjected  to  an  unexpectedly  severe  strain.' 

[A  wire  stretched  over  a  railroad  track  not  sufficiently  high  above 
a  freight  car  to  clear  an  employee  standing  on  it  is  not  a  defect  in 
the  "ways,"  under  the  Alabama  statute."] 

1676.  [673]  Defective  system ;  employer  liable  for. —  Under  the  va- 
rious employers'  liability  acts,  as  is  also  the  case  at  common  law 
(see  chapter  xlviii.,  ante),  the  master  is  "no  less  responsible  to  his 
workmen  for  personal  injuries  occasioned  by  a  defective  system  of 
using  machinery,  than  for  injuries  caused  by  a  defect  in  the  ma- 
chinery itself."  In  other  words,  "a  master  is  responsible,  in  point 
of  law,  not  only  for  a  defect  on  his  part  in  providing  good  and  suffi- 
cient apparatus,  but  also  for  his  failure  to  see  that  the  apparatus  is 
properly  used."  ' 

In  many  instances,  it  will  be  observed,  the  adoption  of  a  defective 

t  Rohins  v.  OuMtt  (1881)  46  L.  T.  N.  there  was  any  defect,  the  workman  was 

S.  535.  volens.      Guthrie    v.    W.    F.    Huntting 

i  Welch  V.   Grace    (1897)    167   Mass.  Lumb&r  Co.   (1910)   15  B.  C.  471. 

590,  46  N.  E.  387,  where  the  court  re-  9  As,  where  a  scaflfold  swings  so  vio- 

jected  the  contention  that  the  death  of  lently,    after   a   gutter   which   is   being 

an  employee,  due  to  subsequent  explo-  wrenched  from  the  side   of   a  building 

sion  of  a  misspent  blast  which,  owing  comes  off  with  unexpected  ease,  that  the 

to  the  character  of  the  rock  in  which  it  servant  engaged  in  the  work  is  thrown 

had  been   placed,   failed  to   explode   in  down.      McLean    v.    Cole     (1899)     175 

the  first  instance,  should  be  deemed  to  Mass.  5,  55  N.  E.  458. 

be    caused   by    a   defect   in   the   "ways,  ^o  Hubbard  v.  Central  R.  Co.    (1908) 

works,  or  machinery"  of  the  employer.  131  Ga.   658,   19   L.R.A.  (N.S.)    738,   63 

The  slippery  condition  of  a  ladder  at  S.  E.  19. 

the  bottom  of  a  shaft  in  a  coal  mine  is  l  Lord    Watson    in    Smith    v.    Baker 

not  a  "defect."    O'Neill  v.  Wilson  (1858)  (1891)  A.  C.  325   (p.  353),  60  L.  J.  Q. 

20     Sc.     Sess.     Cas.     2d     series,     427.  B.  N.  S.  683,  65  L.  T.  N.  S.  467,  55  J.  P. 

An  open  hatchway  in  a  vessel  while  660,  40  Week.  Rep.  392,  where  a  verdict 

loading   is   not   a   defect   in   the   ways,  was  allowed  to  stand  which  found  neg- 

works,  and  machinery.     Bamford  v.  G.  ligence  in  the  system,  where  the  plain- 

H.    Hammond    Co.     (1906)     191    Mass.  tiff  was  injured  by  the  fall  of  a  stone 

479,  78  N.  E.  115.  from   a    crane   which   worked   over   his 

Where  a  sawyer  tending  a  shingle  head  intermittently,  while  he  was  en- 
saw  of  a  pattern  in  common  use,  and  gaged  in  drilling,  and  was  thus  pre- 
in  good  condition,  was  injured  while  vented  from  being  on  his  guard  to  avoid 
using  his  hand  to  pull  out  a  shingle  danger  when,  in  the  course  of  the  work, 
from  underneath  the  saw,  it  was  held  the  stones  lifted  by  the  crane  were 
that  no   defect  was   predicable,   and  if  swung  round  over  his  head. 
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system  virtually  resolves  itself  into  negligence  in  the  exercise  of 
superintendence.     Under  such  circumstances  a  default  of  this  kind 


The  absence  in  hoisting  machinery  of 
St,  sufficient  safeguard  against  such  a 
probable  occurrence  as  a  slip  in  the 
management  of  the  machinery  is  a  de- 
fect in  the  system.  Stanton  v.  Scrutton 
(1893)  9  Times  L.  R.  (Q.  B.  D.)  236, 
62  L.  J.  Q.  B.  N.  S.  405,  5  Reports,  244. 

A  master  cannot  be  held  liable  as 
ior  a  defective  system,  where  the  evi- 
dence is  that  the  plaintiff,  a  boy,  was 
injured  by  the  sudden  starting  of  a 
brick  press  while  he  was  cleaning  out 
the  under  part  with  his  hands  during  a 
temporary  stoppage  of  the  machinery, 
but  it  is  also  shown  that  he  had  been 
warned  not  to  use  his  hands  for  this 
purpose.  Baoe  v.  Harrison  (1893)  9 
Times  L.  R.  567,  10  Times  L.  R.  92. 

One  who  has  contracted  to  take  down 
a,  building  which  has  been  gutted  by  fire 
cannot  be  held  to  have  adopted  an  im- 
proper method  of  doing  the  work,  where 
he  arranges  to  remove  one  of  the  walls 
piecemeal  by  means  of  a  scaffold  con- 
structed alongside  the  wall  of  the  adja- 
cent house.  Hence,  a  workman  injured 
by  the  fall  of  the  former  wall  against 
the  latter  cannot  recover  on  the  theory 
that  the  omission  to  shore  the  wall  to 
be  demolished  was  negligence,  inasmuch 
as  the  process  of  shoring  would  have 
been  fully  as  dangerous  as  that  of 
erecting  a  scaffold.  McManus  v.  Qreen^ 
u-'ood  (1885)  52  L.  T.  Journ.  (Q.  B.  D.) 
160.  The  court  of  appeal  reversed  the 
judgment  of  the  divisional  court  (1886) 
2  Times  L.  R.  603.  But  the  question 
whether  the  method  of  demolition 
adopted  was  defective  was  not  discussed, 
the  reversal  being  put  upon  the  ground 
that  defendant,  although  he  knew  that 
there  was  imminent  danger  of  the  col- 
lapse of  tne  wall,  and  that  the  work- 
men were  ignorant  of  the  conditions, 
did   not   give   them   any  warning. 

A  servant  injured  by  an  explosion  of 
gunpowder  is  not  entitled  to  go  to  the 
jury  on  the  question  whether  the  system 
of  work  was  defective,  where  the  com- 
plaint merely  alleges  that  the  powder 
was  stored  in  a  magazine  Ave  minutes' 
distance  from  the  work,  in  small  bar- 
rels; that,  when  it  was  desired  to  fire 
a  charge,  a  barrel  was  carried  from  the 
store  and  opened  at  the  place  of  work; 
and  that  while  the  plaintiff  was  firing  a 
charge  a  gust  of  wind  carried  a  piece 


of  fuse  to  a  barrel  from  which  powder 
had  been  taken,  thus  causing  the  powder 
to  explode  and  injure  him.  Such  alle- 
gations indicate  rather  the  occurrence  of 
an  accident  through  the  carelessness  of 
the  servant  himself  in  not  covering  the 
barrel  while  the  charge  was  being  tired. 
Mulligan  v.  M' Alpine  (1888)  15  Sc. 
Sess.   Cas.   4th  series,   789. 

An  employer  may  be  found  liable  on 
the  ground  of  a  negligent  arrangement 
of  his  plant,  where  he  places  a  steam 
crank  in  such  a  position  that  live  cin- 
ders from  the  boiler  furnace  may  fall 
at  a  place  where  workmen  are  putting 
in  blasts  of  gunpowder,  and  fails  to  pro- 
vide some  means  for  intercepting  those 
cinders.  Grant  v.  Drysdale  ( 1883 )  10 
Sc.  Sess.  Cas.  4th  series,  1159. 

This  principle  was,  strangely  enough, 
quite  lost  sight  of  in  a  case  which  re- 
cently came  before  the  Ontario  court  of 
appeal.  Sim  v.  Dominion  Fish  Co. 
[1901]  2  Ont.  L.  Rep.  69.  There  it  was 
correctly  decided  that  the  plaintiff  was 
entitled  to  recover  at  common  law  upon 
a  special  finding  that  the  master  had 
made  no  provision  for  the  inspection  of 
appliances  like  that  which  caused  the 
injury.  But  in  the  course  of  his  opinion 
Chief  Justice  Armour  took  occasion  to 
observe  that,  if  the  right  of  recovery 
had  depended  upon  the  employers'  lia- 
bility act,  it  would  have  been  necessary 
to  send  the  case  back  to  another  jury  to 
determine  whether  some  employee  su- 
perior to  the  plaintiff  was  aware  that 
the  appliances  were  defective.  It  is 
manifest  that  this  theory  as  to  the  ef- 
fect of  the  verdict  is  erroneous.  The 
declaration  of  the  jury  that  the  defend- 
ant had  made  no  proper  provision  for 
the  inspection  of  the  appliances  in  ques- 
tion was  clearly  tantamount  to  a  dec- 
laration that  his  system  was  defective 
in  this  regard.  The  finding,  therefore, 
was  expressive  of  a  fact  which  implied 
personal  negligence  on  the  part  of  the 
master  himself,  and  it  was  wholly  un- 
necessary to  ascertain  whether  the  par- 
ticular defect  which  caused  the  injury 
was  known  to  a  superior  employee. 

A  mining  company  is  liable  to  a 
workman  who,  while  replacing  on  a 
track  some  cars  that  had  been  derailed, 
is  struck  by  a  car  which  ran  down  a 
grade  and  threw  him  against  a  set  of 
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may  be  referred  either  to  the  category  which  is  covered  by  this  pro- 
vision of  the  act,  or  to  that  which  is  discussed  in  the  next  subtitle. 

1677.  [674]  "Not  discovered  or  remedied,  owing  to  the  negligence," 
etc. — a.  Generally. — The  qualifying  declaration  in  this  statute,  by 
which  liability  is  excluded  unless  negligence  can  be  predicated  of 
the  failure  to  discover  and  remedy  the  defect  which  caused  the  in- 
jury, merely  embodies,  so  far  as  the  employer  himself  is  concerned, 
the  common-law  doctrine  that  negligence  cannot  be  imputed  to  a 
person  who  is  not  shovra  to  have  had  actual  or  constructive  knowledge 
of  the  abnormally  dangerous  conditions  from  which  the  injury  re- 
sulted. See  chapter  xliii.,  cmte}  The  imposition  of  liability  for 
the  defaults  of  the  class  of  agents  designated  by  this  clause  may  be 
regarded  as  being,  for  practical  purposes,  a  legislative  adoption  of 
that  doctrine  of  non-delegable  duties  which  has  been  evolved,  inde- 
pendently of  statutes,  in  most  of  the  American  states.  See  chapter 
Lxiv.,  ante. 

h.  "Not  discovered." — Whether  the  gravamen  of  the  servant's  com- 
plaint be  the  default  of  the  master  himself  or  of  his  agents  in  failing 
to  discover  a  defect,  the  existence  or  absence  of  culpability  is  tested 
by  considerations  of  precisely  the  same  kind  as  those  which  are 
applied  in  common-law  actions.  The  servant  cannot  succeed  in  his 
action  where  neither  the  employer  himself  nor  his  representative 
within  the  meaning  of  this  subsection  had  knowledge,  actual  or  con- 
structive, of  the  existence  of  the  defect  which  caused  the  injury,* 

exposed  cogwheels  some  10  feet  to  one  ered    if    such    an    inspection    had    been 

side  of  the  place  where  he  was  working,  made.      This   would   be   tantamount   to- 

Snow   V.    Crows'    Nest    Pass    Coal    Co.  saying  that  the  master  ought  to  have 

(1907)   13  B.  C.  145.  known  of  the  defect,  and  was  therefore 

1  The    converse   proposition   which   is  as  culpable  as  if  he  had  actually  known 

implied   in   this   doctrine — viz.,   that    a  of  it  and  failed  to  remedy  it.     [f  this 

master  is  culpably  negligent  if  he  per-  view  be  correct,  the  finding  virtually  at- 

mits  the  continuance  of  abnormally  dan-  tributed  personal  negligence  to  the  mas- 

gerous  conditions  which,  by  the  exercise  ter,  and  there  was  clearly  no  necessity 

of  due  care,  he  might  have  ascertained  to  obtain  the  opinion  of  the  jury  upon 

— suggests  a  reason  for  doubting  the  cor-  the    question    whether    the    defect    was 

xectness  of  the  decision  of  the  Ontario  known  to  a  superior  employee, 
court  of  appeal,  which  is  criticised  on        ^Groves  v.  Fuller  (1888)   4  Times  L. 

another  ground  in  the  preceding  section.  R.  (Q.  B.  D.)  474  (plaintiff  nonsuited)  ; 

Sim   V.    Dominion   Fish    Co.    [1901]    2  Walsh  v.  Whiteley   (1888)   L.  R.  21  q'. 

Ont.  L.  Rep.  69.    It  seems  not  unreason-  B.  Div.  371,  57  L.  J.  Q.  B.  N.  S.  586, 

able  to  say  that,  for  the  purposes  of  sus-  36  Week.  Rep.  876,  53  J.  P.  38;  Morgan, 

taining  the  judgment,  a.  court  of  review  v.  Hutchins  (1890)  59  L.  J.  Q.  B.  N.  S. 

would  have  been  warranted  in  constru-  197,    38    Week.    Rep.    412;    Oriffiths   v. 

ing  the  finding  of  the  jury,  that  the  de-  London  £  St.  K.  Docks  Co.  ( ]  884 )  L.  R. 

fendant   had  made  no  provision  for  a  13  Q.  B.  Div.  259,  53  L.  J.  Q.  B.  N.  S. 

proper  inspection,  as  being  equivalent  to  504,  51  L.  T.  N.  S.  533,  33  Week.  Rep' 

a  declaration  by  the  jury  that  the  de-  35,   49   J.  P.   100,  per   Fry,   L.   J.,  fol- 

fect  in  question  would  have  been  discov-  lowed  in  Btidd  v.  Bell   (1887)    13  Ont. 
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nor  where  there  was  no  reason  to  apprehend  the  particular  casualty 
which  occurred.* 

On  the  other  hand,  the  servant  is  entitled  to  recover  if  the  master 
himself,  or  an  employee  who  was  discharging  the  functions  indicated 
by  the  cases  which  are  cited  in  subdivision  d  of  this  section,  might 
by  the  exercise  of  proper  care  have  discovered  the  defect  in  question.* 

The  mere  fact  that  no  accident  has  happened  for  several  years 
does  not  prove  that  the  master  ought  not  to  have  known  there  was 


Kep.  47 ;  Black  v.  Ontario  Wheel  Co. 
(1S90)  19  Ont.  Rep.  578;  Louisville  & 
N.  R.  Co.  V.  Campbell  (1893)  97  Ala. 
147,  12  So.  574;  Coffee  v.  Jiew  York, 
y.  H.  &  E.  B.  Co.  (1891)  155  Mass.  21, 
28  N.  E.  1128;  Wilson  v.  Louismlle  & 
y.  li.  Co.  (1887)  85  Ala.  269,  4  So.  701. 

The  mere  fact  that  a  stick  which 
broke  while  being  used  as  a  lever  was 
old  and  had  been  long  in  use  will  not 
justify  a  finding  that  the  employer 
ought  to  have  known  the  stick  to  be  de- 
fective. Allen  V.  G.  W.  &  F.  Smith 
Iron  Go.  (1894)  160  Mass.  557,  36  N.  E. 
581. 

Under  the  original  Massachusetts  act 
the  common-law  rule  established  by 
Mackin  v.  Boston  &  A.  R.  Co.  (]883) 
13.5  Mass.  201,  46  Am.  Eep.  456,  that  a 
railway  company  was  not  liable  for  the 
negligence  of  its  car  inspectors,  was  de- 
clared not  to  have  been  changed  in  re- 
gard to  foreign  cars  received  merely  for 
forwarding.  Thyng  v.  Fitoliburg  R.  Co. 
(1892)  156  Mass.  13,  32  Am.  St.  Eep. 
425,  30  N.  E.  169.  Compare  also  Coffee 
V.  New  York,  N.  3.  &  H.  R.  Co.  (1891) 
155  Mass.  21,  28  N.  E.  1128.  But  this 
decision  is  no  longer  a  correct  state- 
ment of  the  law  since  the  passage  of 
the  amendatory  act  of  1893,  chap.  359, 
declaring  that  the  mere  fact  of  a  car 
being  in  possession  of  a  railroad  com- 
pany makes  it  a  part  of  its  "ways, 
works,  or  machinery."    See  §  1658,  ante. 

3  Booker  v.  Higgs  (1887)  3  Times  L. 
E.  (Q.  B.  D.)  618.  Eecovery  denied  for 
lack  of  positive  evidence  on  this  point 
in  a  case  where  a  laborer  was  injured 
by  the  fall  of  a  bank  of  earth  which  he 
has  been  ordered  by  the  foreman  to  ex- 
cavate  by  entering  a  hole  in  a  wall 
against  which  the  earth  lav. 

i  Walsh  V.  Whiteley  (1888)  L.  E.  21 
Q.  B.  Div.  371,  57  L.  J.  Q.  B.  N.  S. 
586,  36  Week.  Eep.  876,  53  J.  P.  38. 

Evidence  that  the  defect  might  have 
been   discovered   if  the   instrumentality 


had  been  examined  by  a  skilled  person 
will  justify  a  verdict  for  the  servant. 
Thomas  v.  Great  Western  Colliery  Co. 
(1894)  10  Times  L.  E.  (C.  A.)  244. 
Vraser  v.  Fraser  (1882)  9  Sc.  Sess.  Cas, 
4th  series,   896    (rope   broke). 

A  judgment  for  the  plaintiff  will  not 
be  disturbed  where  he  was  injured  by 
the  breaking  of  a  bolt  not  shown  to  have 
any  latent  defect,  and  the  evidence  was 
that,  although  it  had  been  subjected  to 
usage  which  tended  to  diminish  its 
strength,  its  strength  had  not  been  test- 
ed, as  it  should  have  been,  with  reason- 
able frequency.  Irwin  v.  Denm/stoum 
(1885)  22  Sc.  L.  E.  (Sc.  Sess.  Cas.) 
379. 

The  fact  that  the  machinery  which 
caused  the  accident  was  changed  after 
it  occurred  is  admissible  as  evidence 
that  the  master  knew  the  machinery  to 
be  defective.  Dodd  v.  Dunton  (1890) 
16  Vict.  L.  Eep.    (L.)    531. 

Evidence  that  defects  in  a  truck  had 
existed  for  several  weeks  prior  to  the 
nccident  is  relevant  on  the  question  of 
negligence.  Kansas  City,  M.  &  B.  R.  Co. 
V.  Welh  (1892)  97  Ala.  157,  11  So.  888. 
(See,  generally,  §  1032,  ante.) 

A  finding  that  a  foreman  should  have 
seen  that  a  plank  which  gave  way  was 
cross-grained  and  knotty,  and  conse- 
quently unsafe  to  walk  upon  in  the  posi- 
tion in  which  it  was  placed,  will  not  be 
disturbed.  Caldwell  v.  Mills  (1893)  24 
Ont.  Eep.  462. 

Where  employees  were  injured  by  the 
falling  of  a  derrick,  evidence  that  it  was 
«et  up  so  as  to  allow  a  vertical  play  of 
the  goose  neck  and  guy  plate  of  4  inches, 
and  that  the  usual  play  of  such  parts 
in  similar  derriclcs  was  but  ^  of  an 
inch,  is  competent  to  show  that,  by  the 
exercise  of  ordinary  care,  the  employers 
could  have  ascertained  that  it  needed 
better  adjustment  for  safety.  McMahon 
V.  MoHate  (1899)  174  Mass.  320,  54  N. 
E.  854. 
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danger.  "Long  immunity  from  accident  does  not  prove  absence  of 
carelessness.  It  may  only  prove  long-continued  habitual  negli- 
gence." * 

In  determining  the  question  vs^hether  the  instrumentality  ought  to 
have  been  inspected  by  the  defendant  or  his  agents,  the  fact  that  it 
was  furnished  by  a  competent  contractor,  or  that  an  express  state- 
ment as  to  its  condition  had  been  made  by  such  a  contractor,  under 
circumstances  in  which  it  was  apparently  justifiable  to  rely  upon  his 
opinion,  is  in  England  deemed  to  be  conclusive  against  the  inference 
of  negligence.^ 

c.  "Not  remedied." — A  remedy  of  a  "defect  in  the  condition  of 
the  machinery"  does  not  mean  putting  the  machinery  in  perfect  con- 
dition for  working  purposes,  but  the  removal  of  the  source  of  danger 
to  employees,  which  may  be  done  by  a  temporary  device,  as  well  as 
by  permanent  repairs.'' 

The  failure  to  stop  a  machine  which  is  not  working  properly  is  a 
failure  to  "remedy"  its  defects.' 

Negligence  cannot  be  inferred  where  a  defect  came  to  the  knowl- 
edge of  the  master  or  superior  so  short  a  time  before  the  accident 
that  there  was  not  sufficient  time  to  remedy  it.® 

When  the  danger  is  not  constantly  present,  but  recurs  at  intervals, 
the  defect  may  be  cured  by  giving  the  workmen  timely  warning  of 
its  approach.^" 

6  Thomas   v.   Great   Western  Colliery  Moore  v.  Gi/mson  (1889)   5  Times  L.  R. 

Go.  (1894)   10  Times  L.  R.  (C.  A.)  244,  (Q.  B.  D.)    177,  58  L.  J.  Q.  B.  N.   S. 

reversing   decision   of   divisional    court.  169. 

6  A  master  is  not  liable  for  injuries  '  Willey  v.  Boston  Electric  Light  Go. 

caused  by  the  fall  of  a  staging  vphich  (1897)    168   Mass.   40,   37   L.R.A.    723, 

only   the   day   before   had  been   erected  46  N.   E.  395.     Defendant  had  argued 

by  a  contractor.    He  is  not,  under  such  that  it  was  not  liable  because  the  defect 

circumstances,    bound    to    inspect    the  could  not  have  been  permanently  rem- 

staging   himself    or   to   employ   anyone  edied  before  the  accident, 

specially  to  inspect  it.    Kiddle  v.  Lovett  ^  Bacon  v.  Dawes   (1887)   3  Times  L 

(1885)    L.   R.    16   Q.   B.    Div.    605,    34  R.   (Q.  B.  D.)  557. 

Week.  Rep.  518,  per  Denman,  J.  (sit-  ^  Seaboard  Mfg.  Go.  v.  Woodson 
ting  without  a  jury).  The  master  had  (1891)  94  Ala.  143,  10  So.  87. 
paid  a  sum  of  money  to  the  servant,  10  Smith  v.  Baker  [1891]  A.  C.  325, 
and  was  suing  the  contractor  to  recover  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S. 
the  amount.  It  was'  held  that  he  could  467,  55  J.  P.  660,  40  Week.  Rep.  392, 
not  maintain  the  action.  Lord  Watson  said  (p.  354)  "The  em- 
No  negligence  is  proved  where  a  fore-  ployer  may,  in  such  cases,  protect  him- 
man,  relying  upon  the  assurance  of  a  self  either  by  removing  the  source  of 
contractor  engaged  in  reinstating  a  danger,  or  by  making  provision  for  due 
building  which  had  been  partially  de-  notice  being  given.  Should  he  adopt  the 
stroyed  by  fire,  that  one  of  the  walls  latter  course,  he  will  still  be  exposed  to 
had  been  safely  shored  up,  sends  his  liability  if  injury  results  from  failure 
subordinates  back  to  work  near  it,  after  to  give  warning  through  the  negligence 
having  withdrawn  them  when  he  noticed  of  himself  or  of  his  superintendent." 
the    unsafe     condition    of    the    fabric. 
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The  master  cannot  avail  himself  of  the  defense  that  the  defect  or 
obstruction  by  which  an  employee  was  injured  was  due  to  the  act 
■of  a  stranger,  where  it  was  not  remedied  or  removed  within  a  rea- 
sonable time  after  notice." 

d.  "Person  intrusted  with  the  duty,"  etc. — To  bring  an  employee 
within  this  description  there  should  be  evidence  showing  that  he  was 
■charged  with  the  specific  duty  of  keeping  the  defective  instrumental- 
ity in  proper  condition.  ^^  But  it  is  not  necessary  to  show  that  he 
was  discharging  the  functions  of  a  superintendent.^* 

The  negligence  of  a  superior  employee  not  charged  with  that  duty, 
who  attempts,  at  the  request  of  a  servant  who  is  using  an  appliance, 
to  remedy  a  defect  therein,  is  not  imputed  to  the  master.^*  Nor  is 
the  clause  applicable  to  an  employee  whose  duty  it  is,  under  a  rule 
of  his  master,  to  examine  for  his  own  security  the  appliances  which 
he  uses.^*    Still  less  is  the  master  liable  for  the  negligence  of  a  mere 


11  Highland  Ave.  &  Belt  R.  Co.  v. 
Walters   (1890)   91  Ala.  435,  8  So.  357. 

12  The  employer  has  been  held  liable 
for  the  negligence  of  the  following 
agents : 

An  assistant  road  master  whose  duty 
it  is  to  inspect  cars  and  have  them  run 
upon  the  repair  track  when  they  are 
found  to  require  repairs.  Louisville  & 
N.  B.  Co.  V.  Davis  (1890)  91  Ala.  487, 
8  So.  552. 

An  employee  charged  with  the  duty 
of  fixing  a  tube  in  a  boiler.  Schwoob 
V.  Michigan  G.  B.  Co.  (1907)  13  Ont. 
L.   Rep.    548. 

A  supervisor  and  section  foreman  in 
a,  case  where  there  was  a  defect  in  a 
switch.  Kansas  City,  M.  &  B.  R.  Co. 
V.  Webb  (1892)  97  Ala.  157,  11  So. 
888;    Alabama    G.   S.   R.    Go.   v.   Davis 

(1898)  119  Ala.  572,  24  So.  862. 

A  lineman  sent  out  to  search  for  and 
remedy  a  defective  insulation  on  an 
electric  wire.  Willey  v.  Boston  Electric 
Ught  Co.  (1897)  168  Mass.  40,  37 
L.R.A.  723,  46  N.  E.  395. 

A  carpenter  who  understands  and 
looks  after  machinery,  although  subject 
to  the  orders  of  a  superintendent  who 
is  also  a  salesman.     Copithorne  v.  Hardy 

(1899)  173  Mass.  400,  53  N.  E.  915. 
An  employee  in  charge  of  the  stables 

of  a  street  car  company,  one  of  whose 
horses  was  in  an  unfit  condition  to  be 
worked.  Haston  v.  Edinburgh  Tram- 
way Co.  (1887)  14  Sc.  Sess.  Cas.  4th 
series,  621. 

A  person   charged   with   the  duty  of 


constructing  a  high  platform  for  the 
servants  to  work  on.  Linden  v.  Trussed 
Concrete  Steel  Co.  (1909)  18  Ont.  L. 
Rep.  540. 

A  "fireman"  of  a  mine  whose  duty  it 
is  to  inspect  the  workings  before  the 
miners  go  to  work,  and  report  as  to  the 
state  of  the  ventilation.  Cowler  v. 
Moresby  Coal  Co.  (1885)  1  Times  L. 
R.  (Q.  B.  D.)  515. 

Any  person  to  whom  a  railrpad  com- 
pany intrusts  the  duty  of  seeing  that 
an  engine  is  repaired  so  as  to  make  it 
fit  to  be  safely  used.  Schwoob  v.  Michi- 
gan C.  R.  Co.  (1905)  9  Ont.  L.  Rep. 
86,  affirmed  in  (1905)  10  Ont.  L.  Rep. 
647. 

In  Canadian  Coloured  Cotton  Mills  v. 
Talbot  (1897)  27  Can.  S.  C.  198,  it  was 
held  that  evidence  showing  that  an  em- 
ployee called  a  "loom-fixer,"  whose  duty 
it  was  to  examine  a  loom,  after  being 
notified  that  something  was  wrong  with 
it,  had  failed  to  make  an  examination, 
justified  submitting  the  case  to  the 
jury.  And  see  Woods  v.  Toronto  Bolt 
&  Forging  Go.  (1906)  11  Ont.  L.  Rep. 
216. 

^^  Copithorne  v.  Hardy  (1899)  173 
Mass.  400,  53  N.  E.  915,  where  the  mas- 
ter was  held  liable  for  the  negligence 
of  one  who  attended,  under  the  super- 
intendent's orders,  to  the  adjustment  of 
machinery. 

li  Thomas  V.  Bellamy  (1900)  126  Ala. 
253,  28  So.  707.  Compare  §  1664,  note 
6,  ante. 

15  Mewuphis  d   C.  R.   Co.  v.   Graham. 
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laborer  working  under  or  with  others,  even  though  it  may  be  a  part 
of  his  duty  at  some  particular  moment  in  the  progress  of  the  work 
to  look  after  and  attend  to  certain  instrumentalities.^^ 

Xegligence  on  the  part  of  the  employer  in  respect  to  providing 
machinery,  or  seeing  that  it  is  in  proper  condition,  cannot  be  pred- 
icated from  the  fact  that  fellow  servants  of  the  injured  person  used 
an  appliance,  without  any  authority,  for  a  purpose  for  which  it  was 
neither  suited  nor  furnished." 

[A  locomotive  engineer  is  not  a  person  in  charge  of  machinery, 
within  the  meaning  of  the  Pennsylvania  act.^'] 

1678.  [675]  Abnormal  conditions  resulting  from  the  use  of  the  ma- 
chines;  how  far  regarded  as  defects. —  Injuries  resulting  from  these 
abnormal  conditions  which,  in  all  kinds  of  industrial  work,  are  tem- 
porarily created  by  the  user  of  the  appliances  furnished  by  the  mas- 
ter, are  nob  considered  to  be  caused  by  "defects"  within  the  meaning 
of  these  statutes.  "The  absolute  obligation  of  an  employer  to  see 
that  due  care  is  used  to  provide  safe  appliances  for  his  workmen  is 
not  extended  to  all  the  passing  risks  which  arise  from  short-lived 
causes."  ^    Especially  is  this  rule  applicable  when  the  abnormal  con- 

(1891)    94  Ala.   545,   10  So.  283    (con-  n  Louisville   &    A.    R.    Co.    v.    Jon^s 

ductor  and  brakeman  denied  to  be  "per-  (1901)    130   Ala.   456,   30   So'.   586. 

sons  intrusted,"  etc. ) .  18  Remmert    v.    Pennsylvania   R.    Co. 

In  United  States  Cast  Iron,  Pipe,  &  (1909)  18  Pa.  Dist.  R.  372. 
Foundry  Co.  v.  Granger  (1911)  172  i  T7M«afcer  v.  Bewi  (1897)  167  Mass. 
Ala.  546,  55  So.  244,  the  court,  after  588,  46  N.  E.  121,  denying  recovery  for 
quoting  the  text  and  citing  the  Graham  an  injury  resulting  from  the  temporary 
Case  said:  "So,  without  assuming  to  dampness  of  moulds  used  in  an  iron 
comprehensively  define  the  duty  in-  foundry,  which  can  be  ascertained  only 
trusted,  under  this  feature  of  the  stat-  at  the  moment  when  they  are  set  up, 
ute,  and  confining  the  observation  to  the  reason  assigned  being  that  the 
the  nature  and  scope  of  the  duty  so  moulds  were  small  and  numerous,  the 
intrusted,  it  may  be  safely  said  that  danger  transitory,  and  any  further  in- 
the  duty,  when  the  inquiry  involves  the  spection  than  that  of  employees  set- 
relation  of  an  employee  ranking,  in  ting  them  up  impracticable, 
his  ordinary  sphere,  as  a  laborer  mere-  The  absence  of  stanchions  on  the 
ly,  must  be  general,  in  the  sense  of  sides  of  a  trolley  is  not  a  "defect," 
eilect,  as  regards  the  safety  of  others  where  the  placing  of  such  stanchions 
than  the  employee  using  the  appliance,  is  the  duty  of  the  servants  who  put 
and  not  merely  transitory,  as  the  result  on  the  load.  Corcoran  v.  East  Surrey 
of  the  progress  of  the  service  in  which  Ironworks  Co.  (1888)  5  Times  L.  R 
he  is  employed."  (Q.  B.  D.)    103,   58  L.  J.  Q.  B.  N    s' 

16  O'Connor  v.  lieal  ( 1891 )  153  Mass.  145. 

281,  26  N.  E.  857,  where  the  court  re-  The    liability    of    a    bank    of    earth 

fused  to  hold  the  master  liable  for  the  which  an  employer  is  engaged  in  level- 

necrligence  of  a  painter's  assistant,  who  ing    for    the    purpose    of    grading    the 

aided  his  principal  in  moving  from  place  land  of  a  third  person,  and  upon  which 

to   place  the   planks   and   barrels   from  laborers    are    at    work,    to    fall    when 

which    a    temporary    scaflfold    was    eon-  undermined,  if  not  properly  shored  up, 

structed,  and  adjusted  one  of  the  bar-  is    not    a    "defect    in    the "  ways."    etc. 

rels  so  carelessly  that  the  scaffold  col-  Lynch  v.  Allyn   (1893)    160  Mass    248 

lapsed.  35  N.  E.  550. 
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ditions  would  not  have  existed  if  the  plaintiff  himself  had  done  his 
duty.*  In  cases  of  this  class  the  only  ground  on  which  the  master 
can  be  held  liable  is  that  he  was  guilty  of  negligence  in  not  warning 
his  servants  of  the  increased  risk  to  which  they  would,  for  the  time 
being,  be  exposed.* 


A  defect  in  the  "ways"  is  not  pred- 
icable,  unless  there  is  some  alternation 
in  the  permanent  condition  of  the  way 
itself.  Obstacles  lying  on  or  near  the 
way,  which  do  not  in  any  degree  alter 
the  fitness  for  the  purpose  for  which 
it  is  generally  employed,  and  cannot 
be  said  to  be  incorporated  with  it,  are 
not  within  the  purview  of  this  pro- 
vision. McGiffin  V.  Palmers  Shiphuild- 
ing  &  Iron  Co.  (1882)  L.  K.  10  Q.  B. 
Div.  5,  52  L.  J.  Q.  B.  N.  S.  25,  47 
L.  T.  N.  S.  346,  31  Week.  Rep.  118,  47 
J.  P.  70,  denying  recovery  where  a 
car  on  which  a  workman  was  convey- 
ing heavy  iron  balls  struck  against  a 
piece  of  a  substance  used  for  lining 
the  furnaces,  which  had  been  negli- 
gently placed  projecting  into  the  road- 
way on  which  the  car  ran,  the  result 
being  that  one  of  the  balls  fell  on  hiro. 

The  words  "ways,  works,  and  ma- 
chinery" do  not  cover  a  pile  of  lum- 
ber in  the  yard  of  a  lumber  dealer. 
Campbell  v.  Dearlorn  (1900)  175  Mass. 
J  83,  55  N.  E.  1042. 

To  the  same  effect  see  the  following 
cases,  where  the  abnormal  conditions 
were  of  the  nature  mentioned  in  the 
memorandum  of  the  facts  appended  to 
the  citations.  Willetts  v.  Watt  [1892] 
2  Q.  B.  (C.  A.)  92,  61  L.  J.  Q.  B.  N. 
S.  540  (temporary  removal  of  the  cover 
of  a  catch  pit  lying  in  the  line  of  a 
path  along  which  servants  had  to  pass 
in  the  course  of  their  duties)  ;  May  v. 
Whittier  Mach.  Co.  (1891)  154  Mass. 
29,  27  N..  E.  768  (employee  stumbled 
over  some  small  pieces  of  wood  which 
had  been  piled  against  the  back  of  a 
planing  machine  near  which  he  had  to 
pass,  and  was  hurt  by  his  hand  coming 
in  contact  with  the  machine)  ;  Kansas 
City,  M.  &  B.  It.  Co.  v.  Burton  (1892) 
137  Ala.  240,  12  So.  88  (car  left  stand- 
ing on  a  railway  track),  overruling  on 
this  point  Highland  Ave.  &  Belt  R.  Co. 
V.  Walters  (1890)  91  Ala.  435,  8  So. 
357;  Louisville  &  N.  R.  Co.  v.  Bouldin 
(1895)  110  Ala.  185,  20  So.  325  (oil 
box  standing  near  the  track,  which 
came  in  contact  with  plaintiff's  foot 
-while  he  was  standing  on  the  pilot  of 


an  engine,  and  threw  him  off)  ;  Carroll 
V.  Willcutt  (1896)  163  Mass.  221,  39 
N.  E.  1016  (presence  of  a  ledge  stone 
on  a  scaffolding). 

Both  on  the  principle  applied  in  these 
cases,  and  also  on  the  ground  tliat  the 
accident  was  an  unexpected  one,  it  has 
been  held  that  a  master  could  not  be 
held  liable  under  the  statute  for  an 
injury  due  to  a  railway  tie  with  a 
projecting  spike  in  it,  which  had  been 
taken  up  with  a  view  to  repairing  it, 
and  placed  by  the  side  of  the  road, 
where  the  cause  of  the  injury  was  the 
fact  that  a  horse  which  the  plaintiff 
was  leading  was  frightened  and  back- 
ing against  him,  knocked  him  down 
upon  the  tie.  McQuade  v.  Dixon 
(1887)  14  Sc.  Sess.  Cas.  4th  series, 
1039. 

Whether  the  proximate  cause  of  the 
injury  was  the  negligence  of  a  fellow 
servant  in  regard  to  the  mere  use  of 
appliances  of  the  work  is  primarily  a 
question  for  the  jury.  Knight  v.  Over- 
man Wheel  Co.  (1899)  174  Mass.  4S5, 
54  N.  E.   890. 

2  A  verdict  for  the  plaintiff  should 
be  set  aside,  where  his  own  evidence 
shows  that,  if  the  machine  had  been 
properly  attended  to  by  himself,  the 
accident  would  not  have  happened. 
Kay  V.  Briggs  (1889)  5  Times  L.  R. 
(Q.  B.  D.)    233. 

An  employer  is  not  liable  for  the 
death  of  an  employee  while  laying  pipe 
in  the  bottom  of  a  sewer  trench  in 
process  of  construction  by  the  em- 
ployer, through  the  caving  in  of  the 
walls  of  the  trench,  due  to  insufficient 
.shoring  and  bracing,  where  such  em- 
ployee was  himself  intrusted  with  super- 
intendence of  the  shoring  and  bracing, 
and  paid  higher  wages  because  of  it. 
Con/roy  v.  Clinton  (1893)  158  Mass. 
318,  33  N.  E.  525.  This  particular 
situation,  however,  would  seem  to  be 
more  appropriately  referred  to  the  con- 
ception of  an  inability  to  recover,  pred- 
icated from  the  contributory  negligence 
of  the  injured  person. 

3  Willetts  V.  Watt  [1892]  2  Q.  B. 
[C.  A.]   92,  61  L.  J.  Q.  B.  N'.  S.  540. 
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The  temporary  nature  of  the  abnormal  conditions  complained  of 
will  not,  however,  protect  the  master  if  they  amounted  to  a  struc- 
tural alteration  of  the  appliance  in  question,  and  that  alteration  was 
made  by  the  employee  in  charge  of  it.*  A  fortiori,  where  such  a 
structural  alteration  was  intended  to  be  permanent  the  servant  will 
not  be  excluded  from  the  benefits  of  the  statute  simply  for  the  reason 
that  the  new  arrangements  were  only  completed  the  day  before  the 
accident.*  Moreover,  it  would  seem  that  conditions  which,  in  the 
first  instance,  are  merely  temporary  in  their  nature,  will,  if  they  are 
allowed  to  become  permanent,  be  assimilated,  for  the  purposes  of 
these  statutes,  to  defects  inherent  in  the  substance  of  the  instrumen- 
talities themselves.* 

When  the  master  keeps  a  readily  accessible  stock  of  simple  appli- 
ances, he  is  not  bound  under  the  statute,  any  more  than  at  common, 
law,  to  see  that  a  servant  asks  for  a  new  one  when  that  which  he  has. 
been  using  is  worn  out.'' 

The  decisions  just  cited  suggest  that  the  temporary  or  permanent 
nature  of  the  defect  is  not  the  true  differentiating  factor  in  this  class. 

4  See  Tate  v.  Latham  [1897]  1  Q.  B.  Scotch  case  in  which  it  has  been  held 

[C.  A.]   502,  66  L.  J.  Q.  B.  N.  S.  349,  that  a  manhole  at  the  side  of  a  railway 

75  L.  T.  N.  S.  694,  holding  the  absence  in  a  mine,  so  obstructed  with  rubbish, 

of  the  guard  of  a  saw  to  be  a  "defect,"  that  a  miner  is  unable  to  use  it  as  a. 

where  it  had  been  temporarily  removed  refuge    when    cars    are    approaching    is 

by  the  sawyer.     This  decision  practical-  a  "defect  in  the  ways."    Ferris  v.  Cow- 

ly  overrules  the  dictum  of  Fry,  L.  J.,  denbeath   (1897)    24  Sc.   Sess.  Cas.  4th. 

that   the    defects    contemplated    by   the  series,  615. 

statute  are  those  of  a  "chronic  char-  ^  There  can  be  no  recovery  for  the' 
acter."  Willetts  v.  Watt  (1892)  2  Q.  death  of  an  employee,  caused  by  the 
B.  92.  In  the  report  in  61  L.  J.  Q.  B.  breaking  of  a  wooden  lever  by  which  a 
N.  S.  540,  the  phrase  used  is  "some-  fellow  workman  was  helping  to  raise 
what  chronic."  It  was  pointed  out  in  a  heavy  iron  door  on  its  hinges,  causing 
the  more  recent  of  these  cases  by  Bruce,  the  door  to  swing  down  and  strike  an 
J.  (divisional  court),  that  this  theory  iron  lever  held  by  deceased,  driving  it 
of  the  Lord  Justice  is  not  necessary  to  into  his  abdomen,  in  the  absence  of  any 
sustain  the  conclusion  arrived  at.  That  evidence  that  the  broken  stick  was  de- 
conclusion,  indeed,  might  well  be  put  fective,  or,  if  so,  that  the  defect  could' 
upon  the  ground  that  no  negligence  was  have  been  discovered.  Allen  v.  0.  W. 
established,  as  the  catch  pit  into  which  &  F.  Smith  Iron  Co.  (1894)  160  Mass. 
the  plaintiff  fell  had  been  opened  to  al-  557,  36  N.  E.  581.  The  court  said: 
low  work  to  be  done,  and  was  left  un-  "The  whole  matter  was  in  the  hands  of 
fenced  because  it  was  not  possible  to  the  deceased.  He  was  the  person  in 
do  the  work  while  a  fence  surrounded  it.  immediate   charge   of   the   furnace.      If 

i  Oopithorne    v.    Hardy     (1899)     173  a  new  stick  was  needed,  it  was  his  busl- 

Mass.  400,  53  N.  E.  915  (shaft  attached  ness    to    know    it.     The    primary    duty 

to  the  ceiling  of  a  room  by  brackets  and  rested  on  him;  not  on  the  superior  ofii- 

screws,  held  not  to  produce  conditions  cer.     Again,   if   a   new   stick   had  been 

belonging  to   that   transitory  class   for  needed,  it  could  have  been  ohtained  of 

which  the  employer  is  not  responsible  the   carpenter  by   the   deceased   at  any 

beyond   furnishing   a   choice    of   proper  time.     The   defendant  kept   a  stock   of 

materials  or  instrumentalities).  lumber  of  the  proper  size  on  hand,  and 

6  This  seems  to  be  the  rationale  of  a,  the  deceased  only  had  to  ask  for  what 
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of  cases,  and  tliat  the  essential  questions  are  rather  (1)  whether  the 
abnormal  conditions  were  mere  incidents  in  the  progress  of  the  work, 
or  structural;  and  (2),  supposing  them  to  be  of  the  latter  descrip- 
tion, whether  they  were  brought  about  by  the  act  or  volition  of  the 
employee  who  was  in  charge  of  the  instrumentality  to  which  the  in- 
jury was  due. 

1679.  [676]  Defects  in  temporary  appliances  constructed  by  the 
servants  themselves  not  deemed  to  be  chargeable  to  the  employer. — 
A  special  application  of  the  principle  exemplified  in  the  preceding 
section  is  the  doctrine  enforced  in  several  American  cases,  that  there 
can  be  no  recovery  under  this  provision  of  the  statute,  where  the 
injury  was  the  direct  result  of  the  negligent  manner  in  which  the 
servants  themselves  constructed  a  temporary  appliance  from  ade- 
quate and  suitable  materials  furnished  by  the  master.^     This  rule 


he  wanted.  If  such  a  stick  can  be  said 
to  be  part  of  the  works  or  machinery, 
the  defendant's  duty  to  the  deceased  did 
not  require  it  to  see  that  he  called  for 
a  proper  one.  It  was  enough  that  it 
had  proper  ones  within  convenient 
reach." 

One  of  a  number  of  chains  furnished 
for  use  as  required  is  regarded,  when  it 
is  applied  to  the  purpose  for  which  it 
was  designed,  as  a  permanent  instru- 
mentality, and  not  one  of  those  small 
things  which  go  through  a  rapid  course 
of  wearing  out  and  replacement,  as  to 
which  the  rule  is  that  it  may  be  left 
to  the  judgment  of  the  workmen  when 
one  of  them  is  to  be  discarded.  The 
making  of  a  link  for  such  a  chain,  there- 
fore, is  not  one  of  those  merely  tran- 
sitory adjustments  which  the  master  is 
under  no  personal  obligation  to  see  care- 
fully performed.  Haskell  v.  Cape  Ann 
Anchor  Works  (1901)  178  Mass.  485, 
4  L.R.A.(N.S.)   220,  59  N.  E.  1113. 

1  The  action  has  been  held  not  main- 
tainable where  the  cause  of  the  injury 
was  one  of  the  following  appliances: 

Two  ladders  selected  by  employees 
from  a  supply  furnished  by  the  em- 
ployer, and  fastened  together  for  use 
in  painting  a  building.  McKay  v.  Hand 
(1897)  168  Mass.  270,  47  N.  E.  104. 
The  court  said:  "From  the  description 
of  the  ladder  which  broke,  it  is  difficult 
to  see  from  the  evidence  that  the  de- 
fendant was  negligent  in  keeping  it 
among  his  lot  of  ladders  and  in  per- 
mitting it  to  be  used;  and  if  the  sole 
negligence   was   that   the   ladders   were 


fastened  together  and  improperly  placed 
against  the  house,  that  was  the  fault 
of  the  plaintiff  and  his  fellow  workman, 
and  it  was  known  to  and  appreciated 
by  the  plaintiff  at  the  time.  A  ladder 
may  be  a  sound  light  ladder  of  suffi- 
cient strength  to  be  used  by  itself,  but 
not  suitable  to  be  made  the  butt  of  two 
ladders  fastened  together." 

A  temporary  staging  put  up  for  the 
purpose  of  erecting  a  building.  Burns 
V.  Washburn  (1894)  160  Mass.  457,  36 
N.  E.  199. 

A  temporary  staging  put  up  by  work- 
men themselves  who  are  slating  a  roof. 
Reynolds  v.  Barnard  (1897)  168  Mass. 
226,  46  N.  E.  703. 

A  temporary  staging  used  by  painters 
in  painting  the  walls  of  a  building. 
Adaslcen  v.  Qilhert  (1896)  165  Mass. 
443,  43  N.  E.  199. 

The  master  cannot  be  held  liable  as 
for  a  defect,  where  a  scaffold  falls, 
owing  to  the  fact  {hat  a  barrel  by  whieli 
it  was  supported  was  placed  upon  some 
rubbish  of  an  accidental  or  temporary 
character,  on  the  floor  of  the  room 
where  the  plaintiff  was  at  work.  O'Con- 
nor V.  Tsleal  (1891)  153  Mass.  281,  26  N. 
E.  857. 

The  employers'  liability  for  injuries 
sustained  by  the  giving  way  of  a  part 
of  a  staging  is  not  established  where 
the  evidence  does  not  tend  to  show  that 
they  furnished  the  staging  as  a  com- 
pleted structure,  or  that  they  assumed 
to  exercise  any  control  or  supervision 
as  to  how  it  should  be  built  or  kept  or 
adapted  for  work,  or  that  they  failed 
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is  the  counterpart  of  the  doctrine  which,  in  common-law  actions,  pre- 
vents recovery  under  similar  circumstances  (see  chapter  lxv.,  sub- 
title C,  ante),  and  is  subject  to  the  same  qualification  as  that  doctrine, 
viz.,  that  it  does  not  protect  the  master,  if  the  defective  appliance 
was  one  which  he  was  bound  to  furnish  in  a  completed  condition.® 
From  the  case  cited  it  would  appear  that  the  servant  has  the  burden 
of  proving  the  existence  of  such  an  obligation,  whenever  the  appli- 
ance was  one  Avhich  was  of  an  essentially  temporary  description, 
and  was  intended  to  be  used  only  for  the  particular  piece  of  work 
then  in  progress. 

Another  possible  qualification  of  the  rule  is  that  the  master  might 
be  held  responsible  if  the  temporary  appliance  was  one  constructed 
by  a  superintending  employee,  unless  it  should  be  held  that  proof  of 
negligence  on  the  part  of  such  employee  would  not  sustain  an  allega- 
tion of  injury  caused  by  a  "defect,"  and  that,  under  the  circum- 
stances supposed,  the  complaint  must  be  based  on  the  words  of  the 
provision  in  the  following  subsection  of  the  act.  In  the  absence  of 
any  direct  authority  on  the  point,  all  that  can  be  said  is  that,  in 
any  case  where  it  may  be  uncertain  whether  the  master  can  be  held 
liable  simply  on  the  ground  of  the  existence  of  a  defect,  it  would 
be  well  to  insert  an  alternative  count  averring  negligence  in  the 
exercise  of  superintendence. 

1680.  [677]  Duty  of  servant  to  report  defects. — a.  Statutory  and 
common-law  doctrines  compared. — In  a  case  decided  a  few  years 
after  the  passage  of  the  English  act,  it  was  laid  down  by  SmifJi,  J., 
that  the  defense  which  is  based  upon  the  fact  that  the  servant  failed 
to  communicate  his  knowledge  of  the  defect  to  the  employer  or  his 
representative  is  a  new  one,  given  by  the  statute.'     According  to 

to  furnish  a  sufficient  quantity  of  suit-  statute    is    alleged.      Ashley    v.    Hart 

able  materials,   or  that  they  employed  (1888)    147   Mass.   573,    1   L.R.A.   355, 

incompetent   workmen,    but   does    show  18  N.  E.  416. 

that  the  staging  in  use  in  the  building  The  provisions  of  §  6242  of  the  Ohio 

had  been   in  the  care  of  the  workmen  Gen.  Code  1910  do  not  apply  to  a  tem- 

themselves  for  several  months.     Brady  porary  scaffold  erected  on  the  land  of 

V.  Norcross    (1899)    172  Mass.   331,  52  a  third  person  by  a  carpenter,  for  the 

N.  E.  528.  use   of   a  bricklayer   in   laying   a  wall. 

The  gravamen  of  a  declaration  show-  Mason  v.  Ferguson    (1910)    31  Ohio  C. 

ing   that   the    plaintifiF,    a    journeyman  C.  623. 

painter,  was  injured  owing  to  the  negli-  2  See  Brady  v.   Norcross    (1899)    172 

gence  of  another  painter  in  failing  to  Mass.  331,  52  N.  E.  528. 

fasten  properly  his  end  of  the  hanging  ^Weblin  v.  Ballard   (1886)   L.  R.  17 

scafTold   on   which   they  were   working,  Q.  B.  Div.  122,  55  L.  J.  Q.  B.  N.  S.  395, 

is  the  negligence  of  a  fellow  servant  in  5'4  L.  T.  N.  S.  532,  34  Week.  Rep.  455] 

handling    or   using   an    appliance,    and  50  J.  P.  597. 
therefore  no  cause  of  action  under  the 
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Lord  Watson,  jtlso,  the  provision  now  under  discussion  puts  the 
•employer  in  a  more  favorable  position  than  that  which  he  occupied 
under  the  common  law.^  The  view  of  that  distinguished  judge  has 
been  adopted  by  the  supreme  court  of  Canada.*    A  similar  doctrine 


2  See  Smith  v.  Baker  [1891]  A.  C. 
325,  where,  in  the  course  of  his  com- 
ments on  the  clause,  he  remarked:  "I 
think  the  object  and  eiFect  of  the  enact- 
ment is  to  relieve  the  employer  of  lia- 
bility for  injuries  occasioned  by  defects 
which  were  neither  known  to  him  nor 
to  his  delegates  down  to  the  time  when 
the  injury  was  done.  At  common  law 
his  ignorance  would  not  have  barred  the 
workman's  claim,  as  he  was  bound  to 
see  that  his  machinery  and  works  were 
free  from  defect,  and  so  far  the  pro- 
vision operates  in  favor  of  the  em- 
ployer." 

3  Webster  v.  Foley  (1892)  21  Can.  S. 
C.  580.  It  is  perhaps  not  amiss  to  in- 
troduce here  a  few  remarks  as  to  the 
singularly  unsatisfactory  character  of 
the  expositions  of  principles  in  this 
■case,  more  particularly  when  it  is  con- 
sidered with  reference  to  the  special 
findings  which  are  set  out  in  the  record. 
The  ansvfers  of  the  jury  to  three  of  the 
questions  propounded  by  the  trial  judge 
were  to  this  effect :  ( 1 )  That  the  plain- 
tiff had  complained  of  the  defect  to  the 
person  who  appeared  to  be  the  proper 
person  to  receive  a  complaint;  (2)  that 
the  defendant  did  not  know  of  the  de- 
fect; (3)  that  the  member  of  the  de- 
fendant firm  who  was  himself  acting  as 
manager  ought  to  have  been  cognizant 
of  the  defect. 

In  view  of  the  first  of  these  findings 
It  is  not  apparent  why  the  effect  of  the 
failure  of  the  servant  to  notify  the  mas- 
ter of  the  defect  should  have  been  re- 
garded as  a  material  question  in  the 
■case.  There  is  no  intimation  that  the 
■evidence  was  insuflficfent  to  warrant  the 
conclusion  arrived  at  by  the  jury,  nor 
that  the  notification  was  inadequate  to 
charge  the  master  with  knowledge,  for 
the  reason  that  it  was  made  to  a  mere 
fellow  servant.  So  far  as  the  report 
shows,  it  may  have  been  made  to  the 
manager  of  the  concern,  who,  as  was 
stated  in  the  third  finding,  was  one  of 
the  partners  in  the  defendant  firm. 
But,  even  if  we  assume  that  the  first 
finding;  could  not  be  treated  as  an  ele- 
ment in  the  case  for  some  reason,  evi- 
M.  &  S.  Vol.  v.— 325. 


dential  or  doctrinal,  which  is  not  dis- 
closed, there  still  remains  the  difficulty 
that  the  jury  also  declared  that  this 
managing  partner  "ought  to  have  been 
cognizant"  of  the  defect.  That  this  find- 
ing was,  so  far  as  defendant's  liability 
was  concerned,  equivalent  to  the  first 
finding,  is  indisputable,  both  on  prin- 
ciple and  authority.  See  Mellors  v. 
Shaw  (1861)  1  Best  &  S.  437,  30  L.  J. 
Q.  B.  N.  S.  333,  7  Jur.  N.  S.  845,  9 
Week.  Rep.  748,  where  Blackburn,  J., 
remarked,  during  the  argument  of  coun- 
sel, that  an  allegation  that  an  instru- 
mentality was  known  by  the  defendant 
to  be  in  an  unsafe  condition  is  estab- 
lished by  proof  that  he  "ought  to  have 
known"  that  it  was  in  that  condition. 
Other  English  cases  which  declare  or 
assume  that  liability  on  the  master's 
part  is  negatived  by  his  ignorance  of 
the  defect  only  where  it  appears  that 
such  ignorance  was  excusable  are  Weems 
V.  Mathieson  (1861)  4  Macq.  H.  L. 
Cas.  215;  Feltham  v.  England  (1866) 
L.  E.  2  Q.  B.  33,  36  L.  J.  Q.  B.  N.  S. 
14,  15  Week.  Rep.  151,  7  Best  &  S.  676; 
Paterson  v.  Wallace  (1854)  1  Macq. 
H.  L.  Cas.  748;  Roberts  v.  Smith  (1857) 
2  Hurlst.  &  N.  213,  26  L.  J.  Exch.  N. 
S.  319,  3  Jur.  N.  S.  469;  Wehl  v.  Rennyie 
(1865)  4  Fost.  &  F.  608.  For  the 
American  decisions  to  the  same  effect 
see  §  1024,  ante.  In  view  of  this  doc- 
trine the  finding  in  question  manifestly 
puts  the  master  in  the  same  position 
as  if  notice  of  the  defect  had  actually 
been  given  by  the  servant,  and  rendered 
it  a  mere  matter  of  supererogation  to 
inquire  whether  or  not  he  was  relieved 
from  liability  by  the  servant's  failure 
to  give  notice.  The  defendant  firm  was 
plainly  answerable  on  the  simple  ground 
that  one  of  its  members  had  been  per- 
sonally negligent  in  not  remedying  a 
defect  of  which  he  had  constructive 
knowledge.  See  Mellors  v.  Sham  ( 1861 ) 
1  Best  &  S.  437,  30  L.  J.  Q.  B.  N.  S. 
333,  7  Jur.  N.  S.  845,  9  Week.  Rep.  748 ; 
Ashworth  v.  Stanwix  (1861)  3  El.  & 
El.  701 ,  30  L.  J.  Q.  B.  N.  S.  183,  7  Jur. 
N.  S.  467,  4  L.  T.  N.  S.  85. 

Thus  far  we  have  been  discussing  the 
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seems  to  prevail  in  Alabama.*  But  with  all  deference  to  these 
authorities,  it  seems  open  to  doubt  whether  the  theory  thus 
propounded  is  correct.  There  is,  it  is  true,  no  English  de- 
cision which .  in  terms  lays  down  the  rule  that  a  servant  who 
learns  of  a  defect  is  bound  to  communicate  his  knowledge  to 
his  master,  and  that  his  failure  to  give  such  information  constitutes 
a  breach  of  a  specific  duty  which  of  itself  is  enough  to  prevent  his. 
recovering  for  any  injury  which  he  may  thereafter  receive,  owing 
to  the  existence  of  the  defect.  But  the  reason  for  the  lack  of  direct 
authority  on  the  point  is  sufficiently  obvious.  In  all  the  cases  de- 
cided under  common-law  doctrines  up  to  the  time  when  Lord  Wat- 
son delivered  this  opinion,  the  circumstances  were  necessarily  such 
as  to  bring  them  within  the  scope  of  the  principle  by  virtue  of  which 
the  servant's  action  was  absolutely  barred  whenever  it  was  shown 
that  he  went  on  working  with  a  full  appreciation  of  a  risk  resulting 
from  the  master's  negligence.  The  natural  result  was  that,  although 
the  failure  of  the  servant  to  report  or  complain  of  a  defect  was  men- 
tioned in  some  of  the  cases,°  this  fact  was  never  treated  as  a  material 
element  in  the  case,  the  master's  defense  being  regarded  as  complete 
without  any  reference  to  the  question  whether  the  servant  had  com- 

case  on  the  assumption  that  the  court,  stance,  already  commented  upon,  that 
in  deciding  that  a  judgment  for  the  the  findings  as  to  the  complaint  made 
plaintiff  should  not  be  set  aside  for  the  by  the  servant,  and  the  master's  posses- 
mere  reason  that  the  defendant  "had  no  sion  of  constructive  knowledge  of  the 
notice"  of  the  defect,  used  the  phrase  defect  v?ere  not  deemed  to  be  conclusive 
in  the  sense  of  "had  received  no  notifi-  in  the  servant's  favor  a  plausible  argu- 
cation  from  the  servant."  This  is  the  ment  might  be  based,  that  the  court  also 
construction  put  upon  the  decision  in  intended  to  stand  sponsor  for  the  doc- 
the  reporter's  headnote,  and  the  reliance  trine  that  it  is  the  existence  or  absence 
placed  by  Strong,  J.,  upon  the  passage  of  actual  knovrledge  that  determines 
from  Lord  Watson's  opinion,  where  this  whether  the  master  is  or  is  not  liable, 
is  undoubtedly  the  import  of  the  words.  Such  a  doctrine,  as  is  very  plainly 
shows  that  the  court  intended,  at  all  shown  by  the  English  cases  cited  above,, 
events,  to  assert  the  doctrine  that  the  would  he  erroneous.  But  the  inquiry 
servant  did  not  forfeit  his  right  of  ac-  is  not  worth  pursuing  in  the  present 
tion  by  not  giving  notice  of  a  defect  connection.  We  have  merely  drawn  at- 
which  was  known  to  him.  But  it  may  tention  to  the  point  as  being  one  of  the 
be  desirable  to  advert,  in  passing,  to  the  obscure  aspects  of  a  case  which,  to  say 
ambiguity  of  phrase  "had  no  notice,"  the  very  least,  is  neither  a  model  of 
which,  so  far  as  the  words  themselves  lucid  statement  nor  a  favorable  exempli- 
are  concerned,  may  also  be  taken  to  fication  of  the  manner  in  which  a,  court 
mean  "had  no  actual  knowledge."  The  of  review  should  deal  with  the  special 
significance  of  this  fact  when  considered  findings  of  a  jury  in  actions  of  this 
with  reference  to  the  substance  of  the  sort. 

findings    above   referred   to    is   obvious.        *  See  Mobile  &  B.  R.  Co.  v.  Holhorn 

Such  a  construction  of  the  phrase  would  (1887)   84  Ala.  133,  4  So.  146. 
render  Mr.  Justice  Strong's  remarks  ap-        6  For  example,  Skipp  v.  Eastern  Coun- 

plicable  to  the  second  of  those  findings,  ties  R.  Co.   (1853)   9  Exch.  223,  3  C.  L. 

and  upon   this   circumstance,   taken   in  Rep.  185,  23  L.  J.  Exch.  N.  S.  23. 
connection    with    the    further    circum- 
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municated  his  knowledge.  In  none  of  these  cases  was  the  evidential 
significance  of  the  servant's  silence  considered  in  any  other  point  of 
view  than  as  a  circumstance  tending  to  show  his  acquiescence  in 
the  conditions, — that  is  to  say,  as  a  circumstance  corroborating  a 
presumption,  already  absolute,  that  the  risks  in  question  had  been 
accepted.  Such  being  the  state  of  the  authorities,  the  mere  fact  that 
the  existence  of  a  duty  on  the  servant's  part  to  notify  his  master 
of  a  defect  was  never  afiirmed  cannot  fairly  be  adduced  as  a  ground 
for  denying  that  there  was  such  a  duty.  When  subjected  to  the  test 
of  general  principles,  the  correctness  of  Lord  Watson's  theory  seems 
to  be  equally  disputable.  It  is  impossible  to  adopt  it  without  ac- 
cepting the  conclusion,  that,  if  a  jury  has  in  a  common-law  action 
found  that  the  servant  was  guilty  of  contributory  negligence  in  fail- 
ing to  give  notice  of  the  defect  which  caused  his  injury,  and  it  is 
clear  that  the  verdict  was  based  on  the  hypothesis  that  there  was  a 
legal  duty  incumbent  on  the  servant  to  give  the  notice,  a  court  of 
review  would  be  constrained  to  set  the  verdict  aside.  Such  a  propo- 
sition seems  too  preposterous  to  entertain.  The  extreme  improba- 
bility of  such  a  verdict's  even  being  rendered  may  be  readily  con- 
ceded; but  this  practical  consideration  is  immaterial  in  a  discussion 
of  the  abstract  point  of  law  which  is  involved. 

The  general  effect  of  the  American  decisions  in  this  connection  is 
inconclusive  for  the  same  reason  as  that  which  has  been  adverted  to 
in  commenting  on  the  English  cases.  The  failure  to  report  a  defect 
is  usually  treated  merely  as  a  cumulative  ground  for  denying  the 
servant's  right  of  recovery,  and  not  as  the  breach  of  a  specific  duty.* 

Inasmuch  as  a  servant  frequently  finds  himself  relegated  to  his 
common-law  rights  owing  to  his  failure  to  give  due  notice  that  the 
injury  was  sustained,  or  to  bring  the  action  within  the  statutory 
period,  the  true  doctrine  on  this  subject  is  still  a  question  of  more 
than  theoretical  interest  in  England  and  her  colonies,  where  it  has 
not  yet  been  determined  how  far  the  doctrine  enunciated  in  Smith 
V.  Baker  '  may,  when  the  question  arises,  be  held  to  have  modified, 

6  See,  for  example,  the  language  used  S.  683,  65  L.  T.  N.  S.  467,  55  J.  P. 
in  Baltimore  &  0.  R.  Co.  v.  Baugh  660,  40  Week.  Rep.  392.  It  is  signifi- 
(1893)  149  U.  S.  368,  37  L.  ed.  772,  cant  that  in  this  case  Lord  Watson  was 
13  Sup.  Ct.  Rep.  914;  Hough  v.  Texas  prepared  to  hold  that,  apart  from  the 
d  P.  R.  Co.  (1879)  100  U.  S.  213,  224,  act  of  3  880,  the  plaintiff's  remedy  was 
25  L.  ed.  612,  617;  McQueen  v.  Central  not  necessarily  taken  away  by  the  mere 
Branch  Union  P.  R.  Co.  (1883)  30  Kan.  fact  that,  in  the  knowledge  of  the  risk 
691,  1  Pac.  139;  Pollich  v.  Sellers  and  after  remonstrance,  he  continued  to 
(1890)   42  La.  Ann.  623,  7  So.  786.  work. 

7  [1891]  A.  C.  325,  60  L.  J.  Q.  B.  N. 
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in  common-law  cases,  the  theory  of  the  older  decisions,  that  the  serv- 
ant's acceptance  of  a  risk  is  to  be  inferred,  as  matter  of  law,  from 
bis  continuance  of  work  with  a  knowledge  of  its  existence.  See 
§  1192,  ante.  In  Massachusetts  it  seems  to  be  immaterial,  in  this 
point  of  view,  whether  the  action  is  brought  at  common  law  or  under 
the  statute,  as  the  English  doctrine  that  the  servant's  assumption  of 
risks  is  a  question  for  the  jury  where  the  statute  is  relied  upon  has 
been  definitely  repudiated  in  recent  decisions.* 

h.  Position  of  a  servant  who  fails  to  report  a  defect. — In  an  action 
brought  under  a  statute  which  merely  declares  that  the  servant 
cannot  recover  unless  he  reports  the  defect,  it  has  been  held  that, 
although  he  has  failed  to  make  the  report,  and  goes  on  working  with- 
out knowing  that  the  master  is  aware  of  the  defect,  he  may  recover 
for  any  injuries  which  he  may  thereafter  receive  by  reason  of  its 
existence,  if,  as  a  matter  of  fact,  the  master  does  know  of  it.* 


8  O'Maley  v.  South  Boston  Qaslight 
Co.  (1893)  158  Mass.  135,  47  L.R.A. 
161,  32  N.  E.  1119;  Davis  v.  Forbes 
(1898)  171  Mass.  548,  47  L.R.A.  170, 
51  N.  E.  20.     See  §  1293,  ante. 

9  Southern  R.  Co.  v.  McGowan  ( 1907 ) 
149  Ala.  440,  43  So.  378.  The  court 
said:  "The  trial  court  properly  over- 
ruled the  demurrer  to  the  replication 
to  the  third  plea,  and  properly  sustained 
the  one  to  the  rejoinder.  It  was  not 
necessary  for  the  plaintiff  to  notify  the 
defendant  of  the  defect,  if  the  defend- 
ant already  knew  the  same.  The  law 
does  not  require  the  doing  of  a  useless 
thing.  The  case  of  Thomas  v.  Bellamy 
(1900)  126  Ala.  253,  28  So.  707,  merely 

repeats  the  statute,  which  relieves  the 
servant  of  giving  notice  if  he  is  aware 
the  master  knew  of  the  defect;  but  we 
do  not  think  that  the  statute  means 
that  the  servant  is  required  to  give  the 
notice,  whether  the  master  was  aware 
of  it  or  not,  unless  he  knew  the  master 
knew  it.  If  the  master  knew  of  it,  then 
the  servant  is  relieved  of  giving  the 
notice,  although  he  may  not  know  that 
the  master  knew  of  the  defect." 

Some  of  the  earlier  Alabama  cases, 
as,  for  instance.  Mobile  d  B.  R.  Go.  v. 
rjolborn  (1887)  84  Ala.  133,  4  So.  146, 
and  Thomas  v.  Bellamy  (1900)  126  Ala. 
253,  28  So.  707,  appear  to  lay  down  a 
contrary  rule;  but,  as  is  shown  in  the 
McGowan  Case,  they  merely  repeat  the 
words  of  the  statute. 

The  view  taken  by  earlier  Alabama 
cases  is  discussed  in  Columbus  &  W.  R. 


Go.  v.  Bradford  (1888)  86  Ala.  574,  6 
So.  90,  where  the  effect  of  the  Alabama 
act  was  thus  explained:  "The  existing 
law  was  supposed  to  fall  short  of  the 
attainment  of  justice,  in  that,  and  only 
in  that,  no  action  was  allowed  for  the 
negligence  of  a  certain  class  of  persons. 
The  statutory  purpose  was  to  charge  the 
master  for  the  negligence  of  this  class 
of  persons  in  his  employment,  in  the 
same  manner,  under  like  conditions, 
and  to  the  same  extent  as  he  was  before 
charged  for  his  own  negligence,  or  that 
of  superior  employees.  In  the  effectu- 
ation of  this  purpose,  it  became  neces- 
sary to  go  further  than  a  mere  declara- 
tion of  liability  for  the  negligence  of 
the  fellow  servants  of  the  plaintiff,  and 
to  guard  against  a  construction  of  that 
declaration  which  would  give  to  the 
employees  redress  for  the  fault  of  their 
coemployees,  to  which  they  would  not 
have  been  entitled  for  that  of  the  em- 
ployer, or  of  a  superior  servant  of  the 
common  master.  To  this  end — to  pre- 
serve to  the  master  the  same  defense 
against  the  negligence  of  his  servants 
as  he  had  against  the  consequences  of 
his  own  carelessness — the  legislature  de- 
clared that  he  should  not  be  liable  if 
the  complaining  employee  knew  of  the 
defect  or  negligence  which  caused  the 
injury,  and,  not  being  aware  that  the 
fact  was  already  known  to  the  master, 
or  some  person  superior  in  authority, 
failed  to  communicate  his  knowledge  to 
the  employer  or  superior  employee." 
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By  the  express  words  of  some  of  the  statutes  a  servant  is  not  bound 
to  give  information  of  a  defect  where  he  knows  that  it  has  already 
been  discovered  to  the  master.^" 

[Of  course,  if  the  servant  had  no  knowledge  of  the  defect  because 
of  its  peculiar  character,  the  fact  that  he  gave  no  notice  thereof  will 
not  avail  the  master.  ^^ 

The  statute  does  not  impose  upon  the  servant  the  duty  of  in- 
spection.''*''] 

c.  Position  of  a  servant  who  has  reported  a  defect. — The  rights  of 
action  acquired  by  a  servant  who  duly  reports  a  defect  in  compliance 
with  the  statute,  and  then  goes  on  working,  depend  largely  upon  the 
significance  attributed  the  maxim,  Volenti  non  fit  injuria.  A  full 
discussion  of  the  meaning  and  effect  of  this  maxim  will  be  found  in 
chapter  liv.,  ante;  but  it  is  necessary  to  state  in  the  present  connec- 
tion the  result  of  the  decisions,  in  so  far  as  they  have  a  direct  bear- 
ing upon  the  provision  now  under  review. 

In  an  oft-cited  case  Lord  Esher  expressed  the  opinion  that  the 
effect  of  this  provision  was  that  the  servant  was  always  entitled  to 
recover  if  he  gave  information  of  the  defect.*^  Bowen,  L.  J.,  did 
not  refer  specifically  to  this  point,  but  the  theory  upon  which  he  and 
Fry,  L.  J.,  proceeded  in  giving  judgment  against  the  plaintiff,  viz., 
that  the  maxim  was,  under  the  circumstances,  a  bar  to  the  action, 
necessarily  implies  a  disapproval  of  the  doctrine  that  the  right  of 
recovery  became  absolute  as  soon  as  the  servant  had  made  a  com- 
plaint to  the  proper  person. 

In  another  case  decided  in  the  same  year  Lord  Esher  remarked 
that  it  was  very  difficult  to  give  a  sensible  construction  to  the  pro- 
vision, and  enunciated  a  view  somewhat  different  from  that  inti- 

10  Truman  V.  Rudolph  (1895)  22  Ont.  d  S.  F.  R.  Co.  v.  Phillips    (1910)    165 

App.  Eep.  250.  Ala.   504,  51   So.   638    (Code  of   1907). 

If  the  defect  is  actually  known  to  the  "  Urquhart  v.  Smith  &  A.  Co.  (1906) 

master   or  a  superior  servant,  the  em-  192  Mass.  257,  78  N.  E.  410;   Murphy 

ployee   may    recover   although   he   gave  v.  Ma/rsion  Coal  Co.    (1903)    183  Mass. 

no  notice   of  it.     Anderson  v.   Milliken  385,  67  N.  E.  342. 

Bros     (1908)    123    App.   Div.    614,    108  Recovery  is  not  barred  on  the  ground 

N.  Y.  Supp.  61,  affirmed  in   (1909)   194  that  an  employee  failed   to  notify  the 

N   Y    521    87  N.  E.  1114.  employer    of   the    defect,    when    he    did 

If  an  employee  knows  that  the  super-  not  fully  know  and  appreciate  the  situa- 

intendent  knows  of   a  defect,  it  is  not  tion.     Lynch  v.   M.   T.  Stevens  &  Sons 

incumbent  upon  him  to  notify  the  super-  Co.  (1905)  187  Mass.  397,  73  N.  E   478. 

intendent  of  it.    Xeatm(7  v.  Coom  ( 1905 )  ^^^Grasselli    Chemical   Co    v.   Dams 

102  App.  Div.  112,  92  N.  Y.  Supp.  474.  (1910)    166  Ala.  471,  52  So.  35. 

If  the  defendant  or  its  employees  who  iz  Thomas  v.  Quartermmne  (1887)  L. 

are  superior  to  the  plaintiff  know  of  the  R.   18  Q.  B.  Div    685    (p.  689),  56  L. 

defect  alle-ed,  it  is  unnecessary,  by  the  J.  Q.  B.  N    S.  340,  57  L.  T.  N    S.  537. 

terms   of  the   statute,  for  the  plaintiff  35  Week.  Rep.  555,  51  J.  P.  516. 
to  give  them  notice  thereof.     St.  Louis 
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mated  in  the  earlier  case,  holding  the  meaning  of  the  words  to  he; 
that,  if  the  servant  did  give  notice,  and  the  defect  was  not  remedied, 
he  might  recover  unless  he  was  brought  clearly  within  the  maxim.'* 
The  plaintiff's  action  was  held  by  the  majority  of  the  court  to  be 
maintainable,  and  the  fact  that  Fry,  L.  J.,  who  had  concurred  with 
the  views  of  Bowen,  L.  J.,  in  Thomas  v.  Quartermaine,  agreed  in 
the  judgment  and  that  he  did  not  give  any  intimation  that  his  views 
had  undergone  a  change  since  the  earlier  case  was  decided,  shows 
that  he  did  not  intend  to  go  to  the  length  of  holding  that  the  servant 
had  done  everything  that  was  required  to  give  him  an  indefeasible 
right  of  action  when  he  had  given  notice  of  the  defect.  The  subse- 
quent decision  of  the  House  of  Lords  in  Smith  v.  Baker  "  also  falls 
short  of  the  extreme  theory  suggested  by  Lord  Esher  in  Thomas  v. 
Quartermuine,  as  it  simply  decides  that  the  servant  does  not  forfeit 
his  right  of  action  merely  because  he  goes  on  working  after  remon- 
strating against  the  manner  in  which  the  master's  appliances  are 
used." 

In  Alabama  it  has  been  held  that  in  order  to  fulfil  his  statutory 
duty  as  to  the  reporting  of  a  defect,  the  servant  had  only  "to  give 
information  thereof  to  the  master  or  employer,  or  to  some  other 
person  superior  to  himself,  engaged  in  the  service  or  employment  of 
the  master  or  employer;"  and  that  a  charge  was  properly  refused 
which  made  it  the  duty  of  the  servant  to  give  "notice  to  the  defend- 
ant, or  to  some  person  intrusted  by  it  with  the  duty  of  seeing  that 
its  ways  and  plant  are  in  proper  condition."  '®  There  is,  possibly, 
some  support  for  a  similar  rule  in  Ontario.^''  [In  an  earlier  Ala- 
bama case  the  court  had  apparently  laid  down  a  contrary  rule.^'] 

13  Yarmouth  v.  France   ( 1887 )    L.  R.  mal  danger,  acquires  an  absolute  right 

19  Q.  B.  Div.   647    (p.  656),   57  L.   J.  to  recover  damages  for  such  injuries^as 

Q.  B.  N.  S.   7,  36  Week.  Rep.  281,   17  he    may    thereafter    sustain    from    the 

Eng.  Rul.  Cas.  217.  existence   of  those   conditions,  was   not 

W  [1891]   A.   C.   325,   60  L.  J.  Q.  B.  discussed. 
N.  S.  683,  65  L.  T.  N.  S.  467,  55  J.  P.        16  Cahaba  Southern  Min.  Co.  v.  Pratt 

660,  40  Week.  Rep.  392.  (1906)   146  Ala.  245,  40  So.  943. 

15  The  testimony  on  the   record  was        17  In     Sim    v.     Dominion     Fish     Go. 

that  one  of  the  plaintiff's  fellow  workers  (1901)    2  Ont.  L.  Rep.  69,  Armour    C. 

had,  in  his  hearing,  complained  to  the  J.  0.,   said  that  if  the  servant's  right 

foreman  of  the  danger  of  slinging  stones  of  action  had  depended  on  the  statute 

over   their   heads   with  the   crane,   and  it  would   have  been  necessary  to   send 

that    he    himself    had    told    the    crane  the  case  to  a  jury  in  order  to  determine 

driver  that  this  was  not  safe.     But  in  whether   a   superior  employee   knew   of 

the    various    opinions    delivered,    these  the  defect, — a  remark  which  mav  per- 

facts   were   referred   to   merely   as   evi-  liaps  be  construed  as  an  intimation  that 

dence  tending  to  show  that  the  servant  a  notification  to  any  superior  employee 

was   fully   aware   of   the   risks   he   was  would  have  been  suifficient. 
running.      The    question    whether    the        ^^  Thomas  v.  Bellamy  (1900)  126  Ala. 

servant,  by  giving  notice  of  the  abnor-  253,  28  So.  707. 
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D.     Liability   foe  the   negligence   oe   employees   exercising 

SUPERINTENDENCE. 

1681.  [678]  Introductory. — The  provision  of  the  employers'  lia- 
bility acts  which  will  be  discussed  in  this  subtitle  is  that  which  gives 
a  servant  the  right  to  recover  damages  for  an  injury  caused  "by  rea- 
son of  the  negligence  of  any  person  in  the  service  of  the  employer 
who  has  any  superintendence  intrusted  to  him,  while  in  the  exercise 
of  such  superintendence."  On  referring  to  the  text  of  these  statutes 
in  subtitle  A,  ante,  it  will  be  found  that  these  words  constitute  §  1, 
subs.  2,  of  the  original  English  act,  and  also  of  the  acts  in  force  in 
Newfoundland,  ISTew  South  Wales,  Victoria,  Queensland,  South 
Australia,  New  Zealand,  and  Alabama,  and  §  3,  subs.  2  of  the  acts 
of  Ontario,  British  Columbia  and  Manitoba. 

A  clause  of  the  same  tenor  is  found  in  the  acts  of  Massachusetts, 
New  York,  Colorado,  and  New  Jersey,  an  action  being  declared  to 
be  maintainable  for  an  injury  caused  "by  reason  of  the  negligence  of 
any  person  in  the  service  of  the  employer,  intrusted  with  and  exer- 
cising superintendence,  whose  sole  or  principal  duty  is  that  of  super- 
intendence." By  Mass.  Stat.  1894,  chap.  499,  §  1,  the  following 
words  were  added  to  this  clause;  "or,  in  the  absence  of  such  super- 
intendent, of  any  person  acting  as  superintendent  with  the  authority 
or  consent  of  such  employer."  The  recently  enacted  New  York  act 
also  embraces  this  provision. 

The  Indiana  act,  which  in  other  respects  follows  the  English  one 
very  closely,  contains  no  provision  expressly  relating  to  superintend- 
ing employees. 

By  §  8  of  the  English  and  Newfoundland  acts  it  is  declared  that 
the  expression,  "person  who  has  superintendence  intrusted  to  him," 
means  "a  person  whose  sole  or  principal  duty  is  that  of  superintend- 
ence, and  who  is  not  ordinarily  engaged  in  manual  labor."  The  cor- 
responding provision  in  the  acts  of  Ontario,  British  Columbia,  and 
Manitoba  is  §  2,  subs.  1,  and  runs  as  follows:  "  'Superintendence' 
shall  be  construed  as  meaning  such  general  superintendence  over 
workmen  as  is  exercised  by  a  foreman,  or  person  in  a  like  position 
to  a  foreman,  whether  the  person  exercising  superintendence  is  or 
is  not  ordinarily  engaged  in  manual  labor."  There  is  no  supple- 
mentary definition  clause  in  the  acts  of  Alabama,  Massachusetts, 
New  Jersey,  New  York,  and  Colorado,  but  the  effect  of  the  main 
provision  in  the  two  latter  acts  is  evidently  to  give  the  servant  a  right 
of  recovery  for  the  negligence  of  agents  performing  functions  not 
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materially  different  from  those  contemplated  by  the  framers  of  other 
statutes.  See  further  §§  1683-1688,  post,  as  to  the  persons  who  are 
deemed  to  be  "exercising  superintendence"  within  the  meaning  of 
each  section  of  the  statutes. 

1682.  [679]  Conditions  precedent  to  recovery;  generally. — In  or- 
der to  recover  under  the  provisions  declaring  employers  to  be  liable 
for  the  defaults  of  servants  exercising  superintendence  the  plaintiff 
must  establish  these  facts : 

(1)  That  the  servant  was  a  "superintendent"  within  the  meaning 
of  the  acts.  (2)  That  the  act  which  was  the  immediate  cause  of 
the  injury  was  negligent.  (3)  That  the  act  was  done  in  the  exer- 
cise of  the  controlling  functions  of  the  superintendent. 

These  evidential  prerequisites  to  the  maintenance  of  the  action 
will  be  discussed  seriatim  in  the  following  sections. 

1683.  [680]  What  employees  are  superintendents  under  the  English,. 
New  York,  Massachusetts,  and  Colorado  acts. — a.  General  remarks. — 
The  phraseology  employed  to  define  the  class  of  persons  for  whose 
negligence  the  master  is  responsible  is,  it  will  be  observed,  not  quite 
the  same  in  these  statutes.  They  all  define  a  "superintendent"  as  an 
employee  whose  "sole  or  principal  duty  is  that  of  superintendence."^ 
But  the  Massachusetts,  New  York,  New  Jersey,  Pennsylvania,  and 
Colorado  acts  omit  the  words  which  specifically  exclude  liability  for 
the  negligence  of  an  employee  who  is  "ordinarily  engaged  in  manual 
labour."  This  complementary  clause  seems  to  possess  little,  if  any,. 
real  significance,  and  to  be,  for  practical  purposes  nothing  but  the 
negative  expression  of  a  conception  which  is  adequately  defined  by 
that  which  precedes  it.  In  view  of  the  usual  system  upon  which 
industrial  establishments  are  conducted,  it  may  be  regarded  as  a 
necessary  implication  that  an  employee  whose  principal  duty  is  that 
of  superintendence  is  never  "ordinarily  engaged  in  manual  labour.'^ 
And  the  converse  of  this  proposition  also  holds. 

[In  a  Federal  case  construing  the  New  York  statute,  it  was  held 
that  the  formal  act  of  the  board  of  directors  of  a  corporation  is  not 
necessary  to  constitute  one  of  its  employees  a  superintendent.^*] 

i.  Employees  held  to  he  vice  principals. — That  the  negligent  em- 
ployee was  "e:iercising  superintendence"  within  the  meaning  of  these 
statutes  is  obviously  a  warrantable  deduction  for  a  jury,  whenever 
the  evidence  indicates  that  the  authority  wielded  by  him  was  suf- 
ficiently extensive  to  place  him  in  the  category  of  common-law  vice 

i!^  Proctor    &    0.    Co.    v.    Williams    (1910)    106  C.  C.  A.  45,  183  Fed.  695. 
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principals  as  tliat  term  was  understood  in  England  before  the  judg- 
ment of  the  House  of  Lords  in  Wilson  v.  Merry, ^  abrogated  the  doc- 
trine that  masters  are  liable  for  the  negligence  of  managing  agents, 
and  as  it  is  still  understood  in  all,  or  nearly  all,  the  American  states 
which  stand  outside  the  list  of  those  in  which  the  doctrine  obtains 
that  any  superior  servant  represents  the  master  in  so  far  as  he  may 
be  performing  the  function  of  giving  orders.*  The  applicability  of 
these  provisions  to  all  employees  who  are  intrusted  with  the  full 
control  of  the  whole  of  an  establishment,  or  one  considerable  de- 
partment thereof,  has  never,  it  is  believed,  been  disputed,  and  is 
taken  for  granted  in  several  of  the  cases  in  which  the  actual  questions 
discussed  were  whether  the  act  which  caused  the  injury  was  negli- 
gent, and,  if  so,  whether  the  negligence  was  in  the  exercise  of  super- 
intendence or  in  the  performance  of  some  other  function.^  See  §§ 
1689-1691,  post. 

As  regards  the  lower  grades  of  employees,  it  may  be  said  that,  so 
far  as  any  general  principle  can  be  extracted  from  the  decisions,  a 
court  will  not  disturb  a  finding  that  the  delinquent  employee  was 
exercising  superintendence,  if  the  evidence  tends  to  show  that  he 
was  in  full  charge  of  some  specific  piece  of  work,  and  invested  with 
a  discretionary  power  to  determine  the  manner  in  which  the  general 
instructions  of  the  employer  or  of  some  higher  official  should  be  car- 
ried out.*  In  such  cases  the  inference  that  the  descriptive  words  of 
the  statute  are  applicable  is  sometimes  corroborated  by  specific  testi- 

1  (1868)  L.  R.  1  H.  L.  Sc.  App.  Cas.  Street  B.  Co.  (1907)  195  Mass.  168,  80 
326,  19  L.  T.  N.  S.  30,  19  Eng.  RuL  Cas.    N.  E.  814. 

132.  *  In  Hurley  v.  Olcott  (1909)  134  App. 

2  A  complete  review  of  the  cases  show-  Div.  631,  119  N.  Y.  Supp.  430,  affirmed 
ing  the  position  of  the  courts  of  Eng-  in  (1910)  198  N.  Y.  132,  28  L.R.A. 
land,  the  colonies,  and  the  United  States  (N.8.)  238,  91  N.  E.  270,  the  court 
with  respect  to  the  representative  char-  said:  "The  statute  does  not  require 
acter  of  controlling  employees  will  be  that  the  person  for  whose  negligence 
found   in  chapter  LXI.,   ante.  the  master  is  made  responsible  shall  be 

3  Testimony  showing  the  acts  of  one  a  general  superintendent,  but  only  that 
alleged  to  be  superintendent  of  defend-  he  shall  be  a  person  'intrusted  with  and 
ant's  foundry,  in  putting  persons  out  of  exercising  superintendence,  whose  sole 
the  shop,  and  what  he  said  while  doing  or  principal  duty  is  that  of  superin- 
so,  is  admissible  as  tending  to  show  tendence.'"  ,,  ,  ..  ^  ^  xt. 
whether  or  not  he  was  acting  as  super-  Under  the  New  York  statute  the  mas- 
intendent  McOabe  v.  Shields  (1900)  ter  is  liable  for  the  negligence  of  his 
175  Mass   438,  56  N.  E.  699.  foreman  whose  principal  duty  was  that 

The  master   of  a  ship   is   a  superin-  of  superintendence,  to  the  same  extent 

tendent  within  the  statute.    Trauffler  v.  as  he  would  have  been  at  common  law, 

Detroit  &  C.  Nav.  Co.    (1910)    181  Fed.  for  his  own  personal  negligence.     Bay- 

2gg  ward  v.  Key    (1905)    70  C.  C.  A.  402, 

It  was   apparently   assumed  without  138  Fed.  34.  ,^    ,     ^  ,    , 
argument  that  a  car  despatcher  was  a       Under  the  New  York  statute  a  mas- 
superintendent,  in  Doe  v.  Boston  &  W.  ter  who  has  sole  charge  of  the  naviga- 
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tion  of  a  vessel  is  a  "superintendent." 
Trcmffler  v.  Detroit  &  C.  A'au.  Co. 
(1910)    181  Fed.  256. 

A  carpenter  who  was  directed  by  the 
foreman  to  move  a  gin  pole  from  one 
building  to  another,  with  the  assistance 
of  a  gang  of  men,  may  be  found  to  be 
a  superintendent.  Farrell  v.  B.  F. 
Sturtevant  Co.  (1907)  194  Mass.  431, 
80  N.  E.  469. 

If  the  master  appoints  one  of  his 
servants  to  make  a  safe  scaffold  for  his 
workmen,  and  that  servant  appoints 
another  to  perform  the  duty,  the  latter, 
while  so  engaged,  is  a  vice  principal. 
Olevelamd,  C.  C.  £  St.  L.  R.  Co.  v.  Aus- 
tin (1906)  127  111.  App.  281  (Indiana 
statute ) . 

One  who  has  charge  of  the  work  of 
setting  telephone  poles,  directing  the 
men  where  and  how  to  set  the  poles, 
may  be  found  to  be  a  superintendent. 
Barrett  v.  Netc  England  Teleph.  &  Teleg. 
Co.  (1909)  201  Mass.  117,  87  N.  E. 
565. 

The  boss  of  a  gang  of  twenty-four 
men  at  work  in  a  quarry,  who  gave 
orders  to  the  men,  who  sometimes  dis- 
charged men,  and  marked  the  places 
where  the  drilling  was  to  be  done,  but 
never  drilled  himself,  and  was  frequent- 
ly the  only  man  present  to  give  any 
directions,  is  a  superintendent.  Ma- 
honey  V.  Bay  State  Pink  Granite  Co. 
(1903)    184  Mass.   287,   68   N.   E.   234. 

A  superior  servant  who  is  known  as 
the  foreman  by  all  the  men  on  the  work, 
and  gives  orders  as  to  the  prosecution 
of  that  work,  may  be  held  to  be  in- 
trusted with  and  to  be  exercising  super- 
intendence in  the  service  of  the  de- 
fendant. Randall  v.  Holbrooh,  C.  &  D. 
Contracting  Co.  (1904)  95  App.  Div. 
336,  88  N.  Y.  Supp.  681. 

A  foreman  in  charge  of  the  laying  of 
particular  sections  of  a  conduit,  and 
from  whom  the  orders  under  which  the 
work  was  done  came,  and  who  employed 
and  discharged  the  men  engaged  in  the 
work,  and  the  only  manual  labor  which 
he  performed  was  done  in  order  to  show 
how  such  work  should  be  done,  may  be 
found  to  be  a  superintendent  within  the 
statute,  although  the  whole  undertak- 
ing was  under  the  general  charge  of 
another  person.  Pierce  v.  Arnold  Print 
Works  (1902)  182  Mass.  260,  65  N.  E. 
368. 

A  car  despatcher  to  whom  is  intrust- 
ed the  management  of  cars  on  a  street 
railroad  is  a  superintendent  within  the 


statute.  FitzgeraJd  v.  Worcester  &  8. 
Street  R.  Co.  (1908)  200  Mass.  105, 
19  L.E.A.(N.S.)    239,  85  N.  E.  911. 

A  section  foreman  having  charge  of 
a  gang  of  five  men,  whose  duty  it  was, 
under  the  foreman's  instructions,  to 
unload  or  transfer  freight  from  one  car 
to  another  while  he  selected  the  cars 
that  were  to  be  unloaded,  and  checked 
the  freight  as  it  was  transferred,  may 
be  found  to  have  been  intrusted  by  the 
railroad  company  with  superintendence 
over  the  members  of  the  gang,  within 
the  meaning  of  the  statute.  Murphy  v. 
A'eio  York,  N.  B.  &  H.  R.  Co.  (1904) 
187  Mass.  18,  72  N.  E.  330. 

A  foreman  of  a  section  gang  upon  a 
railroad,  not  at  work  himself,  but  look- 
ing on  and  seeing  that  the  work  is  done, 
and,  in  addition  to  the  performance  of 
other  functions,  giving  warning  of  the 
approach  of  trains  to  the  section  men. 
may  be  properly  found  to  be  a  vice  prin- 
cipal. Davis  V.  Neic  York,  N.  H.  cf 
B.  R.  Co.  (1893)  159  Mass.  532,  34  N. 
E.  1070,  distinguishing  Shepard  v.  Bos- 
ton &  M.  R.  Co.  (1893)  158  Mass.  174, 
33  N.  E.  508,  where  it  was  laid  down 
in  unqualified  terms  that  a  section  fore- 
man is  not  a  person  intrusted  with  and 
exercising  superintendence,  so  as  to 
render  the  railroad  company  liable  for 
personal  injuries  to  a  section  hand, 
occasioned  by  negligence  in  running  a 
hand  car  on  which  the  gang  is  riding. 

Under  §  42a  of  the  New  York  rail- 
road law,  a  foreman  of  track  laborers 
is  a  vice  principal.  Laplaca  v.  Lalce 
Shore  &  M.  S.  R.  Co.  (1908)  127  App. 
Div.  843,  111  N.  Y.  Supp.  797,  affirmed 
in  (1909)  194  N.  Y.  562,  87  N.  E. 
1121.  And  an  engineer  is  a  vice  prin- 
cipal of  the  brakeman  on  his  train. 
Breed  v.  Lehigh  Valley  R.  Co.  (1909) 
131  App.  Div.  492,  115  N.  Y.  Supp. 
1019. 

An  employee  in  charge  of  the  work 
of  loading  machines  into  a  wagon  may 
be  found  to  be  a  superintendent.  Cun- 
ningham V.  Atlas  Tack  Co.  (1904)  187 
Mass.  51,  72  N.  E.  325. 

A  stevedore's  foreman  superintending 
a  subdivision  of  the  work  of  unload- 
ing a  ship  may  properly  be  found  to  be 
a  vice  principal.  Wright  v.  Wallis 
(1885)   3  Times  L.  R.   (C.  A.)   779. 

Evidence  that  the  delinquent  was  a 
section  foreman  who  had  immediate 
charge  and  superintendence  of  a  gang 
of  five  men  engaged  in  handling  freight, 
and  that   it  was  his   duty  to  take   re- 
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mony  wHich  tends  to  show  that  the  superior  servant  did  not  work, 
and  was  not  expected  to  work,  with  his  hands.®  But  it  does  not  ap- 
pear that  the  absence  of  such  testimony  is  of  itself  a  sufficient  reason 
for  denying  the  plaintiff's  right  to  recover.  Compare  §  1691,  post. 
It  is  also  well  settled  that,  if  the  existence  of  the  other  elements 
of  liability  is  made  out,  a  court  will  not  say,  as  matter  of  law,  that 
the  plaintiff  must  fail  in  his  action  because  the  negligent  employee 
did  a  certain  amount  of  manual  labor  in  connection  with  the  work 
which  he  supervised.  That  fact  is  not  conclusive  upon  the  question 
whether  his  principal  duty  was  that  of  superintendence.*  See  also 
§  1691,  post. 

ceipts,  check  the  freight  into  the  cars,  where  the  delinquent  was  the  foreman 

and   see    that   it   was    loaded    into   the  of  a  gang  of  men  employeH  on  a  pile 

right  cars,  warrants  a  finding  that  his  driver,   with   authority   to   employ   and 

principal  duty  was  that  of  superintend-  dismiss  men,  who  frequently  had  charge 

ence.     Mahoney  v.  New  York  &   N.  E.  of  the  work,  and  who  gave  all  the  direc- 

R.  Co.   (1894)    160  Mass.  573,  36  N.  E.  tions  which  were  given  at  the  time  the 

588.  injury  was  received. 

A  subforeman  or  "pusher,"  who  has        The  jury  is  warranted  in  finding  that 

power  to  direct  the  operations  of  men  an  employee  was  a  superintendent  with- 

under  him,  is  a  "superintendent"  under  in   the   employers'    liability   act,   where 

the    New   York   statute.      Pennsylvania  there   was   evidence   that   he   was    paid 

Steel   Co.   V.   Lakkonen    (1910)    104   C.  more    than    the    other   employees,    that 

€.  A.  513,  181  Fed.  325.  he  did  manual  work  only  when  he  felt 

An  employee  in  a  spring  factory  who  like  it,  that  it  was  his  duty  to  tell  how 

occasionally  "set  up  the  machines"  for  many   men    he    wanted,    and   to    report 

the  operators,  and  "did  a  little  of  every-  them    if   they   did   not   work    properly, 

thing,"  may  be  found  to  be  a  superin-  and   that   it  was   his   duty   to   tell   the 

tendent.      Peterson    v.    Morgan    Spring  men  where  to  work  and  when  to  stop, 

€o.    (1905)    189    Mass.    576,    76   N.    E.  and  also  that  it  was   his  duty  to  tell 

220.  the  engineer  when  to  run  the  machinery 

An  employee  in  a  thread  factory  who  and  when  to  stop.     Hourigan  v.  Boston 

has  charge  of  the  operatives  of  a  cer-  Elev.  R.  Co.    (1907)    193  Mass.  495,  79 

tain  class  of  machines,  and  whose  duty  N.  E.  738. 

it  is  to  make  all  repairs,  is  a  superin-        One  who  is  on  the  ground,  dissevered 

tendent.     Gregory  v.  American  Thread  from   all    other   authority,    and   having 

Co.    (1905)     187    Mass.    239,    72    N.    E.  full  power  at  the  time  over  the  work  to 

^62.  be  done,  even  though  only  temporarily, 

One  who  has  charge  as  foreman  of  a  may    be     "exercising    superintendence" 

■shift  of  six  men,   whose   duty  it  is  to  under  the  Massachusetts  statute.     Mnn- 

look  after  everything   in   a  certain   de-  roe  v.  Fred  T.  Ley  &  Co.    (1907)   84  C. 

partment,   who   tells   the   men   whn+.   to  C.  A.  278,  156  Fed.  468. 
do,    and   who   has   the    right   to    decide        6  "If   you   have   a   person   whose   sole 

whether     or     not     certain     machinery  or  principal  duty  is  to  superintend  the 

should  be  run,  is  a  superintendent  under  work  of  others,  the  master  will  be  liable 

the  New  York  statute.    Castner  Electro-  for  injuries  to  those  who  act  in  obedi- 

lytio   Alkali   Co.   v.    Davies    (1907)    83  ence   to   his    orders,    even   though   such 

C.  C.  A.  510,  154  Fed.  938.  superintendent  should  himself   casually 

A  stable  foreman  was  assumed  to  be  do  manual   labor."     Smith,  J.,   in  Kel- 

.asu-peTintendent,  in  Yarmouth  y.  France  lard  v.   Rooke    (1887)    L.   R.   19   Q.   B. 

(1887)   L.  R.  19  Q.  B.  Div.  647,  57  L.  Div.  585,  588. 

JO    B    N.   S.  7,   36  Week.  Rep.  281,        See  also  Crowley  v.  Cutting    (1896) 

17  Eng.  Rul.  Cas.  217.  165  Mass.  436,  43  N.  E.  197    (superin- 

S  See,  for  example,  MoPhee  v.  Scully  tendent  of  quarry  sometimes  helped  to 

<1895)    163  Mass.  216,  39  N.  E.  1007,  attach    the    dogs    by    means    of    which 
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The  fact  that  a  foreman  is  paid  higher  wages  than  the  ordinary 
laborers  is  a  circumstance  to  be  considered  in  connection  with  other 


heavy  stones  were  hoisted)  ;  Reynolds 
V.  Ba/rnard  (1897)  168  JIass.  226,  46 
N.  E.  703  (superior  servant  here  was 
a  foreman  of  slaters)  ;  McCahe  v. 
Shields  (1900)  175  Mass.  438,  56  N. 
E.  699  (superior  servant  who  partici- 
pated in  the  work,  and,  in  the  absence 
of  the  employer,  gave  directions ) . 

The  expression,  "person  who  has  su- 
perintendence intrusted  to  him,"  means 
a  person  whose  sole  or  principal  duty 
is  that  of  superintendence,  and  who  is 
not  ordinarily  engaged  in  manual  labor. 
Falconer  v.  M'Cabe   (1901)   3  F.  210. 

That  the  boss  of  a  gang  of  workmen 
is  engaged,  a  greater  portion  of  the 
time,  in  working  with  his  hands,  does 
not  necessarily  show  that  he  is  not  at 
the  same  time  giving  superintendence 
to  the  work,  within  the  meaning  of  a 
statute  making  the  employer  liable  for 
injury  to  his  employee  "by  reason  of 
the  negligence  of  any  person  in  the 
service  of  the  employer,  intrusted  with 
and  exercising  superintendence,  whose 
sole  or  principal  duty  is  that  of  super- 
intendence." Crnmey  V.  Walkcine  (1901) 
58  L.E.A.  33,  51  C.  C.  A.  53,  113  Fed. 
66.  See  also  Wellington  v.  Pelletier 
(1909)  26  L.R.A.(N.S.)  719,  97  C.  C.  A. 
458,  173  Fed.  908. 

The  mere  fact  that  an  employee  did 
manual  work  also,  even  for  the  greater 
part  of  his  time,  does  not  necessarily 
require  the  conclusion  that  his  principal 
business  was  not  that  of  superintend- 
ence. New  England  Teleph.  d  Teleg. 
Co.  V.  Butler  (1907)  84  C.  C.  A.  217, 
156  Fed.  321. 

Where  the  character  and  extent  of 
the  manual  work  performed  by  a,  su- 
perior servant  is  wholly  within  his  own 
discretion,  he  does  not  become  a  fellow 
servant  merely  by  performing  some 
manual  labor.  Robertson  v.  Hersey 
(1908)    198  Mass.  528,  84  N.  E.  843. 

If  a  superintendent  is  negligent  in 
causing  an  engine  to  be  started,  the  fact 
that  he  himself  does  the  manual  work 
of  starting  it  does  not  relieve  the  mas- 
ter from  liability.  McPhee  v.  Neic  Eng- 
land Structural  Co.  (1905)  188  Mass. 
141,  74  N.  E.  303. 

A  superintendent  who  is  directing  the 
moving  of  a  heavy  bar  of  iron  by  means 
of  a  truck  does  not  lose  his  character 
of    superintendent    by   taking    a   board 


and  using  it  as  a  lever  to  raise  a  wheel 
of  the  truck  out  of  a  depression  in  the 
floor.  Meagher  v.  Crawford  Laundry 
Mach.  Co.  (1905)  187  Mass.  586,  7» 
N.  E.  853. 

It  is  error  to  nonsuit  a  plaintiff, 
where  the  evidence  is  that  an  employee 
denominated  a  "walking  superintendent, 
or  foreman"  gave  the  negligent  order 
from  which  the  injury  resulted,  although 
it  was  also  proved  that  he  helped  his- 
subordinates  to  perform  the  work  to 
which  his  order  related.  The  jury  should' 
be  asked  whether  he  was  one  of  those- 
persons  whose  duty  it  was  not  to  work 
himself,  but  to  see  that  others  work. 
Ray  V.  WalUs  (1887)  51  J.  P.  (C.  A.) 
519,  affirming  (1886)  3  Times  L.  R.  (Q.. 
B.  D.)    777. 

In  Prendible  v.  Connecticut  River 
Mfg.  Co.  (1893)  160  Mass.  131,  35  N.  E.. 
675,  it  appeared  that  a  staging  which 
fell  was  erected  in  the  yard  of  the  de- 
fendant's sawmill,  by  the  side  of  a  wood 
pile,  for  the  purpose  of  enabling  the 
workmen  to  pile  the  wood  higher.  There- 
was  evidence  for  the  plaintiff  that  the 
staging  was  built  by  C,  who  was  in  the 
defendant's  employ,  assisted  by  a  mem- 
ber of  the  piling  gang;  that  no  one  gave 
any  orders  to  this  gang  except  C. ;  that 
he  was  the  foreman  of  the  gang ;  that  he 
sometimes  worked  with  his  hands;  but 
worked  when  he  pleased,  and  did  what- 
ever work  he  pleased;  that  when  he  was 
working  he  was  overseeing  the  men  and 
giving  them  directions;  that  he  placed 
the  men  at  work  whenever  he  saw  fit; 
and  that  he  hired  workmen  at  different 
times,  upon  their  application  to  him  for 
work.  Two  of  the  defendant's  witnesses; 
testified  that  C.  had  general  authority 
over  the  gang  of  workmen.  Held,  that 
the  Jury  would  be  warranted  in  finding 
that  C.'s  principal  duty  was  that  of 
superintendence. 

Whether  A.,  employed  by  the  defend- 
ant as  foreman  of  its  yard  but  who  at 
times  worked  with  his  own  hands,  is 
one  whose  "principal  duty  is  that  of 
superintendence,"  is  a  question  for  the 
jury,  where  the  plaintiff  was  injured' 
lay  the  falling  upon  him  of  a  large  iron 
pump  which,  loaded  upon  a  truck,  he 
with  others  was  moving  from  one  place 
to  another  in  the  defendant's  works,  ire 
accordance  with  A.'s   directions.     Oelo- 
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evidence  upon  the  question  whether  his  sole  or  principal  duty  is  that 
of  superintendence.'' 

[Frequently  the  court  characterizes  the  act  as  one  of  superinten- 
dence, rendering  the  master  liable  if  negligently  performed,  and  the 
status  of  the  negligent  employee  is  not  discussed.''^] 

c.  Employees  for  whose  negligence  the  master  is  not  liable. — The 
courts  have  taken  the  position  that  something  more  than  the  mere 
exercise  of  control  is  necessary  to  constitute  an  employee  a  superin- 
tendent within  the  statute.     This  provision,  in  other  words,  is  not 


neck  V.  Dean  Steam  Pump  Co.  (1896) 
165  Mass.  202,  43  N.  E.  85. 

The  testimony  of  an  employee  that  it 
took  most  of  his  time  telling  the  other 
employees  what  to  do  and  giving  them 
their  work,  and  that  during  the  whole 
day  he  kept  run  of  the  men,  and  kept 
them  at  work,  and  told  them  what  to  do 
and  what  not  to  do,  justifies  a  finding 
by  the  jury  that  his  principal  duty  was 
that  of  superintendence,  notwithstand- 
ing his  later  testimony  that  he  worked 
about  three  quarters  of  the  time  with 
his  own  hands,  and  that  during  that 
time  he  was  bossing  the  men.  Riou  v. 
Rookport  Granite  Co.  (1898)  171  Mass. 
162,  50  N.  E.  525. 

T  O'Brien  v.  Look  (1898)  171  Mass. 
36,  50  N.  E.  458,  where  the  servant  was 
allovped  to  recover  upon  evidence  snow- 
ing that  the  delinquent,  besides  receiv- 
ing higher  wages,  employed  and  dis- 
charged men,  and  that  he  had  seventeen 
or  eighteen  men  working  under  him  and 
subject  to  his  orders  as  to  the  time  of 
beginning  and  quitting  work,  and  as  to 
the  manner  of  its  performance. 

A  "boss"  of  a  gang  of  men  engaged  in 
the  erection  of  a  gas  holder,  who,  when 
the  superintendent  was  away,  gave  or- 
ders which  the  men  were  bound  to  obey, 
and  who  was  paid  a  much  higher  salary 
than  the  other  men,  may  be  found  to  be 
a  superintendent.  Demne  v.  Bayward 
(1908)  128  App.  Div.  705,  113  N.  Y. 
Supp.  898. 

In  Abrahamson  v.  General  Supply  d 
Constr.  Co.  (]906)  112  App.  Div.  3]  8, 
98  N.  Y.  Supp.  596,  the  negligent  serv- 
ant was  the  leader  of  a  gang  of  struc- 
tural iron  workers,  and  received  some- 
what higher  wages  than  the  other  mem- 
bers of  the  gang,  but  it  was  held  that 
his  act  in  giving  a  negligent  signal  for 
the  starting  of  the  engine  was  not  an 
act  of  superintendence,  rendering  the 
master  liable  for  the  resulting  injuries. 


where  the  extent  of  his  authority  was 
merely  to  push  the  work  along,  and  to 
keep  the  men  in  his  gang  intelligently 
employed. 

''a  The  sending  out  of  a  train  by  a 
train  despatoher  or  one  acting  in  his 
place  is  an  act  of  superintendence.  Mo- 
Uugh  V.  Manhattan  R.  Co.  (1904)  179 
N.  Y.  378,  72  N.  E.  312. 

The  act  of  a  foreman  in  charge  of 
moving  timbers,  in  starting  a  horse  used 
to  draw  the  timbers,  may  be  found  to  be 
an  act  of  superintendence.  Coates  v. 
Soley  (1907)  194  Mass.  386,  80  N.  E. 
464. 

The  selection  of  a  piece  of  rope  for 
lashing  a  ladder  to  be  used  in  descend- 
ing into  the  hold  of  a  vessel  is  an  act 
of  superintendence.  Hourigan  v.  Bos- 
ion  Elev.  R.  Co.  (1907)  193  Mass.  495, 
79  N.  E.  738. 

A  direction  that  a  machine  in  a  soda 
ash  factory  be  started,  given  by  an  em- 
ployee to  whom  is  intrusted  the  sole 
power  to  stop  and  start  the  machine,  is 
an  act  of  superintendence.  Guilmartin 
V.  Solvay  Process  Co.  (1907)  189  N.  Y. 
490,  82  N.  E.  725. 

The  removal  of  a  support  to  a  scaf- 
fold by  a  sviperintendent  cannot  be  said 
to  be  the  act  of  a  fellow  servant.  Ber- 
thelson  v.  Caller  (1906)  111  App.  Div. 
142  97  N.  Y.  Supp.  421. 

The  act  of  a  foreman  in  examining  a 
stone  to  find  whether  or  not  there  was 
unexploded  dynamite  in  it  was  not  the 
act  of  a  fellow  servant  of  a  laborer  in 
the  quarry.  Di  Stefeno  v.  Peekskill 
Lighting  d  R.  Co.  (1905)  107  App.  Div. 
293,  95  N.  Y.  Supp.  179. 

The  jury  may  find  that  it  requires  an 
act  of  superintendence  to  decide  the 
method  of  getting  back  onto  a  skid 
from  which  it  had  fallen,  an  unwieldy 
piece  of  iron,  weighing  3  tons.  Devine 
V.  Hay^mrd  (1908)  128  App.  Div.  705, 
113  N.  Y.  Supp.  898. 
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construed  as  being  declaratory  of  the  "superior  servant"  docti'ine. 
which  prevails,  under  the  common  law,  in  some  jurisdictions.  See 
chapter  lxi.,  subtitle  D.,  anle.  This  conception  of  the  meaning  of 
the  statute  is  doubtless  warranted  by  the  fact  that  cases  of  the  mere 
exercise  of  control  have  been  provided  for  by  the  succeeding  sub- 
section of  the  statute.  But  it  seems  to  be  fairly  open  to  question 
whether  some  of  the  decisions  cited  below  have  not  construed  the 
facts  with  undue  rigor  to  the  plaintiff's  disadvantage.  The  result  of 
the  view  thus  taken  is  that  the  master  is  not  responsible  for  the> 
negligence  of  an  employee  who  habitually  participates  in  the  work 
done  by  his  subordinates,  and  whose  authority  over  them  is  limited 
to  giving  directions  in  respect  to  that  work.' 


8  It  has  been  held  that  no  action  can 
be  maintained  for  the  negligence  of  the 
following  employees: 

A  workman  who  was  being  assisted  by 
another  in  the  simple  operation  of  un- 
loading a  cart.  Allmarch  v.  Walker 
(1885)   78  L.  T.  Journ.   (Q.  B.  D.)   391. 

A  man  ordinarily  engaged  in  manual 
labor,  although  he  in  fact  superintended 
liis  fellow  workmen  as  a  "ganger"  or 
"gang  foreman."  Hall  v.  North  East- 
ern li.  Co.  (1885)  1  Times  L.  R.  (Q.  B. 
D. )  359  (new  trial  ordered  to  deter- 
mine whether  an  employee  in  charge  of 
a  body  of  men  engaged  in  loading  cars 
was  a  superintendent  or  ordinarily  en- 
gaged in  manual  labor). 

A  foreman  who  worked  "at  getting 
out  lumber  and  piling  it  up,  and  in 
operating  saws."  O'Brien  v.  Rideout 
(1894)  161  Mass.  170,  36  N.  E.  792 
(plaintiff  was  a  common  laborer  put  to 
work  at  a  saw ) . 

One  employed  as  a  common  painter, 
receiving  the  same  pay  and  doing  the 
same  work  as  the  other  men  on  the  job. 
Adasken  v.  Gilbert  (1896)  165  Mass. 
443,  43  N.  E.  199. 

Where  there  can  be  no  pretense  that 
the  accident  happened  by  reason  of  the 
negligence  of  an  employee  intrusted 
with  and  exercising  superintendence, 
the  statute  is  not  in  any  way  applicable. 
McDonnell  v.  Oceanic  Steam  Kav.  Co. 
(1906)    74  C.  C.  A.  500,  143  Fed.  480. 

The  leader  of  a  gang  of  structural 
iron  workers  whose  duty  is  to  keep 
things  moving,  to  see  that  the  men  work 
to  advantage,  is  not  exercising  superin- 
tendence in  giving  a  signal  to  start  a 
stationary  engine  for  the  purpose  of 
carrying  on  a  detail  of  the  work.     Ahra- 


hamson  v.  General  Supply  d  Gonstr.  Co. 
(1906)  112  App.  Div.  318,  98  N.  Y. 
Supp.  596. 

A  servant  charged  with  the  duty 
merely  to  give  the  signal  when  the  en- 
gineer was  to  stop  or  start  the  elevator 
which  the  plaintiff  was  cleaning  is  mere- 
ly a  fellow  servant  of  the  plaintiff. 
Falk  V.  Eavemeyer  (1908)  123  App. 
Div.  657,  108  N.  Y.  Supp.  140. 

The  giving  of  a  signal  to  raise  or 
lower  a  hod-hoisting  elevator  cannot  be 
held  to  be  an  act  of  superintendence, 
where  any  one  of  the  employees  could 
have  given  the  signal.  McDonnell  v. 
Andreio  J.  Robinson  Co.  (1910)  136 
App.  Div.  598,  121  N.  Y.  Supp.  47. 

Mere  incidental  authority  to  supervise 
the  work  of  his  assistants  does  not 
make  a  servant  ai  superintendent  under 
the  statute.  Bovi  v.  Hess  (1908)  123 
App.   Div.   389,   107   N.  Y.   Supp.   1001. 

A  foreman  whose  duty  was  to  see  that 
the  superintendent's  instructions  in  re- 
gard to  the  erection  of  structural  iron 
work  were  carried  out,  and  to  assist  in 
the  work,  is  not  a  superintendent  in 
fastening  down  a  boom.  Pratt  v.  Mc- 
Kee  (1909)  135  App.  Div.  752,  119  N. 
Y.  Supp.  967. 

The  operator  of  an  elevator  used  bv 
the  employees  is  not  a  superintendent 
within  the  meaning  of  the  statute.  Lee 
V.  Western  Electric  Go.  (1909)  135 
App.  Div.  60,  119  N.  Y.  Supp.  775. 

The  superintendence  referred  to  in  the 
statute  is  something  more  than  the  su- 
perintendence required  of  a  street  car 
conductor  and  of  a  car  driver.  Mc- 
Laughlin V.  Interurban  Street  R.  Go 
(1905)  101  App.  Div.  134,  91  N.  Y. 
Supp.  883. 
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A  person  ordinarily  employed  as  a 
laborer,  but  occasionally  selected  to  act 
as  a  hatch-mouth  man,  whose  duties  at 
the  time  of  the  accident  were  to  super- 
intend the  lowering  of  goods  into  the 
liold,  and  to  take  the  chain  of  the  winch 
ashore,  and  to  attach  the  hook  to  the 
goods,  and  who  had  complete  control 
over  his  squad,  and  could  dismiss  any 
member  of  it,  who  was  paid  by  the 
hour,  but  received  higher  wages  than 
the  men  under  him,  was  a  person  ordi- 
narily engaged  in  manual  labor,  and 
could  not  be  regarded  as  a  person  hav- 
ing superintendence  intrusted  to  him,  in 
the  sense  of  the  act.  Falconer  v.  M'- 
Cabe   (1901)    3  F.  210. 

The  fact  that  a  workman  by  reason  of 
his  greater  experience  acted  as  the  fore- 
man of  a  small  gang  of  linemen  to 
which  he  belonged,  and  gave  such  direc- 
tions as  the  nature  of  the  work  re- 
quired, does  not  constitute  him  an  em- 
ployee whose  sole  duty  or  principal 
duty  is  that  of  superintendence.  Mulli- 
qan  v.  McOaffery  (1902)  182  Mass.  420, 
65  N.  E.  831. 

A  plumber  does  not,  with  reference 
to  his  helper,  exercise  superintendence, 
within  the  meaning  of  an  employers'  lia- 
bility law  rendering  the  master  liable 
for  injuries  to  employees  caused  by  the 
negligence  of  a  person  intrusted  with 
and  exercising  superintendence.  Mc- 
Connell  v.  Morse  Iron  Works  &  Dry 
Dook  Go.  (1907)  187  N.  Y.  341,  10 
L.R.A.(N.S.)  419,  80  N.  E.  190,  10 
Ann.  Cas.  205. 

An  experienced  lineman  who  was  one 
of  a  gang  of  four  engaged  in  the  com- 
mon work  of  digging  holes,  setting 
poles,  putting  on  brackets,  and  string- 
ing wires,  who  received  the  same  pay 
as  the  other  men  and  did  the  same 
work,  cannot  be  said  to  be  one  whose 
sole  or  principal  duty  was  that  of  su- 
perintendence, although,  by  virtue  of 
his  greater  experience,  he  also  acted  as 
foreman  of  the  small  gang  to  which  he 
belonged,  and  gave  such  directions  as 
the  nature  of  the  work  required.  Mulli- 
gan V.  McCaffery  (1903)  182  Mass.  420, 
65  N.  E.  831. 

The  testimony  of  the  foreman  of  gang 
of  slaters,  called  by  the  employer,  that 
he  worked  with  his  hands  nine  tenths 
of  the  time,  is  not  conclusive  as  to 
that  fact  as  bearing  upon  the  question 
whether  the  witness's  principal  duty 
was  that  of  superintendence,  but  pre- 
sents a  question  for  the  jury,  although 


the  fact,  if  proved,  takes  the  case  out  of 
the  statute.  Reynolds  v.  Barnard 
(1897)    168  Mass.  226,  46  N.  E.  703. 

Evidence  that  a  person  employed  by 
another  as  superintendent  of  the  blast- 
ing of  a  ledge  of  rock  by  means  of  dyna- 
mite exploded  in  drill  holes  by  electric- 
ity worked  with  his  own  hands  in  at- 
tending to  the  fire  under  the  steam 
boiler,  in  sharpening  all  the  tools  used 
by  the  workmen,  in  charging  the  drill 
holes  and  in  clearing  them  out,  and  in 
other  acts  of  manual  labor,  which  occu- 
pied the  most  of  his  time,  will  not  war- 
rant a  finding  that  his  "principal  duty 
is  that  of  superintendence."  O'Neil  v. 
O'Leary  (1895)  164  Mass.  387,  41  N. 
E.  662. 

In  Gashman  v.  Ghase  (1892)  156 
Mass.  342,  31  N.  E.  4,  the  delinquent 
employee  was  the  engineer  of  the  engine 
by  means  of  which  a  hoisting  appa- 
ratus, used  for  transferring  a  ship's 
cargo  to  a,  lighter,  was  operated.  His 
station  was  on  the  lighter,  and  the  hold 
of  the  vessel  was  out  of  his  sight.  There 
were  four  men  in  the  hold  whose  work 
was  to  collect  the  bundles  of  laths  into 
heaps,  around  which  they  put  a  rope. 
When  the  fall  was  lowered  the  hook  was 
attached  to  the  rope,  and  a  signal  given 
to  the  stageman,  who  signaled  to  the 
engineer  to  raise  or  lower  as  the  work 
in  the  hold  required.  The  engineer  em- 
ployed the  men  in  the  first  instance,  and 
set  them  at  work.  He  went  into  the 
hold  on  several  occasions,  for  a  few 
moments  at  a  time,  and  showed  them 
how  to  adjust  the  rope  around  the  bun- 
dles of  laths.  He  discharged  and  em- 
ployed men.  The  unloading  of  the  ves- 
■sel  took  two  or  three  days,  and  the  men 
■vere  paid  by  the  defendant  in  person, 
'vho  was  there  several  times  for  a  little 
while  on  each  occasion.  The  engineer 
'lid  no  manual  labor,  except  the  runnin<i 
of  the  engine.  "Upon  the  facts,"  said 
the  court,  "it  might  be  competent  to 
find  that  the  engineer  was  to  some  ex- 
tent a  superintendent.  The  employ- 
ment and  discharge  of  workmen,  setting 
them  at  work,  and  showing  them  how  to 
do  work,  are  acts  consistent  with  super- 
'ntendency.  But  these  acts  in  connec- 
tion with  the  evidence  that  his  station 
■vas  on  the  lighter,  and  his  work  there 
the  continuous  labor  of  running  the  en- 
gine in  accordance  with  orders  trans- 
mitted to  him  from  others,  show  that 
neither  his  sole  nor  principal  duty  was 
that  of  superintendence." 
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1684.  [681]  — under  the  Alabama  act. — As  the  master  is  by  this 
act  made  liable  for  the  negligence  of  employees  who  have  "any  super- 
intendence intrusted  to  them,"  and  these  very  general  words  are  not 
qualified  by  any  limiting  or  explanatory  expressions,  the  inference 
would  seem  to  be  that  the  legislature  intended  to  create  a  larger  class 
of  vice  principals  than  that  which  is  constituted  by  the  acts  com- 
mented upon  in  the  last  section.  But  how  much  wider  the  responsi- 
bility of  the  master  really  is  cannot  be  determined  with  any  degree 
of  precision  from  the  decisions,  as  they  stand.  The  only  case  in 
which  it  seems  impossible  to  avoid  the  conclusion  that  the  result 
would  have  been  different  if  the  action  had  been  brought  under  the 
acts  just  mentioned  is  one  in  which  it  was  held  that  a  railroad  com- 
pany must  answer  for  injuries  to  a  brakeman  resulting  from  the 
negligence  of  an  engineer  running  the  engine.^  Under  those  acts, 
of  course,  an  action  may  be  maintained  for  such  an  injury,  if  the 
declaration  is  based  on  the  subsection  expressly  declaring  engineers 
to  be  vice  principals.  But  in  view  of  the  decisions  cited  in  the  last 
section,  by  which  the  master's  liability  for  the  negligence  of  an  em- 
ployee operating  a  piece  of  machinery  is  denied  (see  note  8),  it  is 
difficult  to  draw  any  other  inference  than  that  this  ruling  indicates 
a  real  difference  between  the  scope  of  the  Alabama  and  of  the  other 
acts.  It  must  be  admitted,  however,  that  the  real  scope  of  this  case, 
considered  as  one  which  illustrates  an  application  of  a  general  prin- 
ciple, and  not  as  one  which  was  determined  with  reference  to  the 
special  facts  involved,  is  rendered  quite  obscure  by  two  later  cases. 
In  one  of  these  an  operator  of  a  steam  crane  was  treated  as  the  repre- 
sentative of  the  master  in  respect  to  controlling  its  movements.^  In 
another,  recovery  was  refused  for  an  injury  received  by  a  mechanic 
engaged  in  repairing  a  stationary  engine,  owing  to  the  negligence  of 

A  finding  that  a  direction  given  as  to  goods  upstairs,"  and  it  was  the  duty  of 
the  disposal  of  goods  was  an  act  of  su-  the  injured  servant  to  obey  this  direc- 
perintendence  is  not  warranted,  where  tion,  that  would  be  a  superintendence; 
the  injured  servant  testifies  that  the  but  that,  if  the  delinquent  merely  point- 
delinquent  used  to  give  orders  to  some  ed  out  where  the  goods  were  to  go,  that 
twelve  or  thirteen  persons  in  the  room  would  not  be  a  superintendence), 
where  the  goods  were,  but  subsequently  In  an  English  case  it  was  laid  down 
'lualifies  this  statement  by  saying:  by  Smith,  J.,  arguendo,  that  a  "ganger, 
"When  anybody  gave  what  I  call  orders  the  foreman  of  a  gang  of  laborers,  wlio 
with  respect  to  the  load  or  weight,  it  is  working  with  his  hands  all  the'  day, 
.vas  to  tell  where  the  load  was  to  go,  is  not  a  vice  principal."  Kellard  v. 
and  that  was  all  there  was  of  it.''  Sul-  Rooke  (1887)  L.  R.  19  Q.  B.  Div  585 
(ivanv.  Tkorndike  Go.  {1899)  175  Ma.ss.  588. 

•41,  55  N.  E.  472  (holding  an  instruction  ^Louisville  &  N.  R.  Co.  v.  Mothershed 

to  be   correct  by  which  the  jury  were  (1893)   97  Ala.  261,  12  So.  714. 

told    that,    if    the    delinquent    had    the  2  Anniston    Pipe    Works    v.    Dickey 

right  to  say  to  the  plaintiflF,  "Take  these  (1890)   93  Ala.  418,  9  So.  720.' 
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the  engineer  in  starting  the  engine  while  the  work  was  going  on.' 
As  will  be  seen  when  we  recur  to  the  second  of  these  eases,  in  a  later 
section  (1691),  the  essential  and  ultimate  ground  upon  which  the 
decision  proceeded  was  that  the  negligent  act,  being  a  manual  one, 
was  not  done  in  the  exercise  of  superintendence.  This  element,  how- 
ever, though  it  was  not  specifically  referred  to,  was  clearly  present  in 
the  other  cases,  and  cannot  legitimately  be  adduced  as  a  differentiat- 
ing factor.  To  obtain  a  ground  upon  which  these  cases  can  be  recon- 
ciled, it  seems  necessary  to  have  recourse  to  the  theory  relied  upon 
in  a  still  later  decision,  that,  as  to  certain  operations,  a  locomotive 
engineer  exercises  both  control  and  superintendence,  while  as  to 
others  he  exercises  merely  control,  and  that  a  railway  company  is 
liable  only  for  negligence  in  respect  to  operations  of  the  former 
description.*  But  this  is  a  refinement  of  doctrine  for  which  it  seems 
difficult  to  find  a  warrant  in  the  ordinary  meanings  of  the  words  thus 
opposed  to  each  other.  Superintendence  cannot,  it  is  submitted,  be 
exercised  without  at  the  same  time  exercising  control. ° 

In  the  other  decisions  in  this  state,  the  conclusion  arrived  at  is 
not  affected  by  the  omission  of  the  qualifying  words  inserted  in  the 
English,  Massachusetts,  Colorado,  New  Jersey,  and  New  York  acts. 
Employers  have  been  held  to  be  answerable  for  the  defaults  of  all 
superior  servants,  whatever  their  rank,  who  are  invested  with  dis- 
cretionary powers  as  respects  the  choice  of  the  means  by  which  tbe 
particular  work  in  hand  shall  be  executed.^ 

3  Dantzler  v.  De  Bardeleben  Coal  &  I.  ing,  in  an  action  by  a  fireman,  that  it 

Co.  (1893)   101  Ala.  309,  22  L.R.A.  361,  was   error   to   direct   a   verdict   for   the 

14  So.   10.     The  court  said :    "Whether  defendant,  where  the  injury  was  caused 

.     .     .     there  may  possibly  be  a  case  of  by  the  negligence  of  a  railway  engineer 

superintendency  purely  of  machinery,  or  in  not  seeing  that  the  coal  on  the  tender 

not,  it  is  most  clear  to  us  that  Gould's  was    loaded   properly   by   the   gang   as- 

position   involved   no   such   case,   disso-  signed  to  the  work. 

ciated    from    consideration   of   the    fact  6  The  definition  of  the  word  "superin- 

that  he  had  a  helper,  whose  duties  are  tend,"  in  the  Century  Dictionary,  is  "to 

shown  in  the  evidence.    Whether  he  had  direct  the  cause  and  oversee  the  details 

any   superintendence   intrusted   to  him,  of  (some  work,  etc.)  ;  regulate  with  au- 

in  view  of  this  consideration,  is  a  ques-  thority;  manage." 

tion  not  necessary  to  be  decided  in  this  6  Actions  have  been  held  maintainable 

■case.     If  any  such  superintendency  ex-  where   the   negligent  persons   were   the 

isted  in  that  connection,  it  was  not  a  following  employees : 

general  superintendency  over  the  helper  The  superintendent  of  a  mine.    Dren- 

and  the  machines,  not'  a  general  power  rmn  y.  Smith   (1896)    115  Ala.  396,  22 

of  having  the  machines  operated  as  he  So.  442 ;  Bessemen  Land  &  Improv.  Co. 

directed  by  the  hand  of  the  helper,  but  v.  Camplell  (1898)  121  Ala.  50,  77  Am. 

only  a  special  superintendence  to  direct  St.  Rep.  17,  25  So.  793;   Sloss-Sheffield 

the  helper  to  assist  him,  Gould,  in  the  Steel  &  I.  Co.  v.  Oreen  (1909)  159  Ala. 

•manual  labor  of  operating  tliem."  178,  49  So.  301. 

'^Culver  v.  Alalama  Midland  R.  Co.  The  superintendent  of  an  iron  com- 

■(1895)    108  Ala.  330,  18  So.  827,  hold-  pany's   business.     Woodward  Iron   Co. 
M.   fe  S.  Vol.  v.— 326. 
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1685.  [682]  — under  the  Canadian  and  Australian  acts. — The  pre- 
cise significance  of  the  express  declaration  in  the  Ontario,  British 
Columhia,  and  Manitoba  acts  that  the  master  is  responsible,  whether 
the  person  exercising  superintendence  is  or  is  not  ordinarily  engaged 
in  manual  labor  (see  §  1681,  ante),  has  not  yet  been  determined. 
But  the  words  preceding  the  clause  certainly  contemplate  something 
different  from  that  informal  superintendence  which  is  often  exer- 
cised by  one  member  of  a  gang  of  men  who  are  sent,  without  any 
regularly  appointed  foreman,  to  do  some  particular  piece  of  work.* 

[In  a  number  of  cases,  the  decision  upon  this  question  is  un- 
doubtedly the  same  as  if  rendered  under  the  statutes  discussed  in 
the  preceding  sections.^] 

The  Australian  acts  employ  virtually  the  same  phraseology,  and 
must  therefore  receive  the  same  construction,  as  the  English  act. 


V.  Andretvs  (1896)  114  Ala.  243,  21  So. 
440. 

A  yardmaster,  superior  to  all  other 
railroad  employees  present,  who  person- 
ally takes  the  place  of  the  engineer  and 
is  running  an  engine  at  the  time  a  car 
is  derailed,  or  is  present  directing  and 
controlling  the  engineer.  Louisville  & 
N.  R.  Co.  V.  Mothershed  (1893)  97  Ala. 
261,  12  So.  714. 

A  yardmaster  while  engaged  in  mak- 
ing up  trains.  Kansas  City  M.  d  B.  R. 
Co.  V.  Burton  (1893)  97  Ala.  240,  12 
So.  88;  Louisville  &  N.  R.  Co.  v.  Boul- 
din  (1898)  121  Ala.  197,  25  So.  903, 
first  appeal  (1895)  110  Ala.  185,  20  So. 
325;  Highland  Ave.  &  Belt  R.  Co.  v. 
Dusenlerry  (1893)  98  Ala.  239,  13  So. 
308;  Richmond  &  D.  R.  Co.  v.  Eam- 
mond  (1890)  93  Ala.  181,  9  So.  577; 
Alahama  Mineral  R.  Co.  v.  Jones 
(1896)  114  Ala.  519,  62  Am.  St.  Rep. 
121,  21  So.  507. 

A  conductor.  Alahama  Midland  R. 
Co.  V.  McDonald  (1895)  112  Ala.  216, 
20  So.  472 ;  Georgia  P.  R.  Co.  v.  Propst 
(1887)  83  Ala.  518,  3  So.  764;  Southern 
R.  Co.  V.  Rolertson  (1909)  7  Ga.  App. 
154,  66  S.  E.  535   (Alabama  statute). 

The  superintendent  of  a  pile  driver. 
Southern  R.  Co.  v.  Shields  (1898)  121 
Ala.  460,  77  Am.  St.  Rep.  66,  25  So.  811. 

A  superintendent  or  foreman  em- 
ployed by  a  street  railway  company. 
'North  Birmingham  Street  R.  Co.  v. 
Wright  (1901)  130  Ala.  419,  30  So.  360. 

The  superintendent  of  a  manufactur- 
ing  company.     Decatur   Car   Wheel   & 


Mfg.  Co.  V.  Mehaifey  (1901)  128  Ala. 
242,   29  So.   646. 

The  superintendent  of  a  wrecking 
crew.  Louisville  ti  N.  R.  Co.  v.  Jones 
(1901)  130  Ala.  456,  30  So.  586. 

The  duty  of  a  fire  boss  of  a  mine  to> 
examine  the  conditions  of  the  mine, 
when  gas  is  known  to  exist  therein,  be- 
fore men  are  permitted  to  enter  for 
work,  is  a  duty  of  "superintendence." 
Pratt  Consol.  Coal  Go.  v.  Davidson 
(1911)   173  Ala.  667,  55  So.  886. 

An  employee  charged  with  the  duty 
of  superintending  the  employees  in  ai. 
blast  foundry  at  night  is  a  superintend- 
ent within  the  statute.  Williamson 
Iron  Co.  V.  McQueen  (1906)  144  Ala. 
265,  40  So.  306. 

But  the  lowering  of  a  push  bar  by  ai 
car  hostler  is  not  an  act  of  superintend- 
ence. Louisville  &  N.  R.  Co.  v.  Andrews 
(1911)   171  Ala.  200,  54  So.  553. 

1  The  fact  that  one  of  a  small  gang 
of  workmen  possessed  more  experience 
than  the  rest,  and  took  upon  himself  to- 
give  directions  as  to  the  manner  of  exe- 
cuting a  general  order  of  their  regular 
foreman  with  regard  to  a  certain  piece- 
of  work,  is  not  of  itself  sufficient  to 
show  that  he  was  exercising  superin- 
tendence. Garland  v.  Toronto  (1896) 
23  Ont.  App.  Rep.  238,  reversing 
(1895)  27  Ont.  Rep.  154.  Compare  the 
cases  cited  under  §  1683,  subd.  c,  ante. 

2  A  foreman  intrusted  with  the  duty 
of  hiring  men  is  a  superintendent  with- 
in the  act.  Lawson  v.  Packard  Electric 
Co.    (1908)   16  Ont.  L.  Rep.  1. 

A  "hooker"  in  defendant's  coal  yards,. 
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1686.  [683]  Employees    controlling    machinery;    status    of. — The 

superintendence  contemplated  by  the  statutes  is  that  which  is  exer- 
cised over  other  men,  not  over  inanimate  appliances.^  So  far  as 
regards  most  of  the  jurisdictions,  therefore,  v?ith  which  we  are  now 
concerned,  it  is  clearly  settled  that  a  master  cannot  be  held  liable, 
as  for  negligence  in  the  exercise  of  superintendence,  where  the  cul- 
pable person  was  an  employee  whose  duty  was  essentially  the  opera- 
tion of  a  piece  of  machinery,  though  in  so  doing  he  necessarily 
exercised  some  control  over  other  employees  who  were  affected  by 
its  movements.^  The  Alabama  decisions  which  point,  in  some  meas- 
ure at  least,  to  a  different  theory,  are  discussed  in  §  1684,  ante. 
Still  less  is  the  master  liable  where  the  negligent  employee  merely 
controlled  the  movements  of  machinery,  in  the  sense  that  it  was  his 
duty  to  inform  the  employee  actually  operating  it  at  what  precise 
moment  it  was  to  be  started  or  stopped.^ 

An  employee  whose  usual  work  is  merely  to  operate  a  machine  is 
not  made  a  vice  principal  by  the  fact  that  it  is  his  duty,  when  the 


who  had  put  upon  him  the  superintend- 
ence of  the  men  doing  the  shoveling, 
the  control  of  the  motor  to  the  extent 
of  the  place  where  and  the  time  when 
the  chain  or  crane  was  to  be  lowered 
with  the  empty  buckets  and  hoisted 
with  the  full  buckets,  is  a  superintend- 
ent. Flocks  V.  Canadian  Northern  Coal 
&  Ore  Docks  Go.  (1911)  3  Ont.  Week.  N. 
381,  20  Ont.  Week.  Rep.  652. 

A  road  master  is  a  superintendent. 
White  V.  Canadian  N.  R.  Co.  (1910)  20 
Manitoba  L.  Eep.  57. 

A  foreman  in  charge  of  the  construc- 
tion of  a  concrete  dam  Is  a  superintend- 
ent within  §  3,  subs.  2  of  the  act.  Quin- 
to  V.  Bishop  (1911)  19  Ont.  Week.  Rep. 
313,  2  Ont.  Week.  N.  1152. 

A  foreman  of  a  gang  of  men  engaged 
in  blasting  in  a  tunnel,  who  is  charged 
with  the  duty  to  direct  the  men  where 
to  work,  and  to  warn  them  of  danger,  is 
a  superintendent.  Christen&en  v.  Van- 
couver Power  Co.  (1911)  19  West.  L. 
Rep.   (Can.)   619. 

1  Kansas  City,  M.  cE  B.  B.  Co.  v.  Bur- 
ton (1893)  97  Ala.  240,  12  So.  88.  See 
further,  as  to  this   case,   §   1742,  post. 

But  an  employee  who  is  operating  a 
hydraulic  hammer  in  riveting  the  plates 
of  a  boiler  must  necessarily  be  charged 
with  the  superintendence  of  the  whole 
operation.  8hea>  v.  John  Inglis  Co. 
(1906)   12  Ont.  L.  Rep.  80. 


2  Farnham  v.  Tsleio  Bank  Coal  Co. 
(1896)  23  Sc.  Sess.  Cas.  4th  series,  722 
(denying  recovery  where  the  negligence 
was  that  of  the  engineer  of  a  hoisting 
cage  in  a  mine ) . 

A  person  in  charge  of  the  lever  by 
which  a  steam  hammer  is  worked,  and 
whose  duty  it  is  to  raise  or  let  fall  the 
hammer  at  the  word  of  command,  is  not 
a  "superintendent."  Hannan  v.  Hudson 
7  W.  N.    (New  South  Wales)    105. 

See  also  §  1683,  note  8,  ante,  where 
two  other  cases  to  the  same  effect  are 
cited. 

An  elevator  man  is  not  a  superintend- 
ent. Carnahan  v.  Robert  Simpson  Co. 
(1901)   .32  Ont.  Rep.  328. 

3  No  superintendence  is  exercised  by  a 
workman  whose  duty  it  is  to  guide  by 
means  of  a  guy  rope  the  beam  of  a 
crane  used  for  lowering  sacks  of  wheat 
into  a  ship's  hold,  and  to  give  direction 
when  the  chain-fall  is  to  be  lowered  or 
hoisted.  Shaffers  v.  General  Steam  Nav. 
Co.  (1883)  L.  R.  10  Q.  B.  Div.  356,  52 
L.  J.  Q.  B.  N.  S.  260,  48  L.  T.  N.  S. 
228,  31  Week.  Rep.  656,  47  J.  P.  327. 

Nor  by  a  brakeman  engaged  in  load- 
ing a,  barge,  whose  duty  is  to  give  sig- 
nals to  the  drawer  of  the  crane  when  to 
raise  and  lower  the  bucket.  Olaxton  v. 
Mowlen  (1888)  4  Times  L.  E.  'C.  A.) 
756. 
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macliine  gets  out  of  order,  to  notify  the  employee  who  does  the  re- 
pairs to  put  it  in  order.* 

1687.  [684]  Master  liable  though  injured  servant  was  not  under  the 
control  of  the  negligent  employee. —  The  mere  fact  that  the  "superin- 
tendence" was  not  exercised  over  the  person  hurt  will  not  prevent 
him  from  recovering.' 

1688.  [685]  Deputy  superintendents;  liability  for  negligence  of. — 
In  some  of  the  reported  cases  the  servant's  right  to  recover  for  the 
negligence  of  an  employee  who  was  temporarily  acting  as  foreman 
was  denied  on  the  ground  that  the  evidence  did  not  warrant  a  find- 
ing that  his  sole  or  principal  duty  was  that  of  superintendence.' 
These  decisions  are  unsatisfactory  in  this  respect,  that  they  do  not 


ilioseback  v.  .1<ltna  Mills  (1893)  158 
Mass.  379,  33  N.  E.  577. 

1  Williamson  iron  Co.  v.  McQueen 
(1906)  144  Ala.  265,  40  So.  306  (gen- 
eral manager  killed  by  negligence  of 
superintendent  left  in  charge  at  night)  ; 
Ray  V.  Wallis  (1887)  51  J.  P.  (C.  A.) 
519. 

It  has  been  held  by  Denman,  J.,  in  a 
nisi  prius  case,  that  the  statute  is 
applicable  wherever  there  is  a  common 
master,  though  the  injured  servant  is 
employed  in  a  department  distinct  from 
that  controlled  by  the  negligent  servant. 
Kearney  v.  Nicholls  (1880)  76  L.  T. 
Journ.  63  (machinist  killed  owing  to 
negligence  of  person  superintending 
structural  alterations  on  a  mill ) . 

In  Kansas  City  M.  d  B.  R.  Co.  v.  Bur- 
ton (1893)  97  Ala.  240,  12  So.  88,  the 
court  reasoned  thus :  "We  are  unable 
to  agree  with  counsel  that  'the  superin- 
tendence which  comes  within  the  con- 
templation of  the  statute  shall  be  a 
superintendence  over  the  person  wlio 
complains  of  the  negligence  of  the  per- 
son intrusted  with  it.'  The  remedy  for 
negligence  of  superior  in  the  control  of 
inferior  employees  whereby  injury  re- 
sults to  the  latter  is  given  by  subs.  3. 
Under  subs.  2,  it  is  manifest,  we  think, 
the  liability  of  the  defendant  is  in  no 
sense  dependent  upon  the  relations  ex- 
isting in  the  service  between  the  negli- 
gent and  the  injured  person.  If  the 
former  has  superintendence  intrusted  to 
him,  and  is  negligent  in  the  exercise  of 
it  to  the  injury  of  any  'servant  or  em- 
ployee in  the  service  or  business  of  the 
master,'  whatever  be  the  relation  inter 
se  of  the  servants,  the  master  is  made 
liable  therefor  by  the  very  terms  of  the 


statute.  If  a  yard  master  charged  with 
the  duty  of  keeping  the  tracks  clear 
should  negligently  obstruct  a  track,  and 
in  consequence  the  president  of  the  com- 
pany should  be  injured  in  the  service  of 
the  employer,  the  corporation,  it  cannot 
be  doubted  that  the  latter  would  have  to 
respond  in  damages." 

iKellard  v.  Rooke  (1887)  L.  R.  19 
Q.  B.  Div.  585,  (1888)  L.  R.  21  Q.  B. 
Div.  367,  4  Times  L.  R.  709,  57  L.  J. 
Q.  B.  N.  S.  599,  36  Week.  Rep.  875,  52 
J.  P.  820.  There  the  theory  upon  which 
the  court  proceeded  was  that  the  very 
fact  of  the  negligent  person  being  mere- 
ly a  temporary  superintendent  acting  as 
such  during  the  absence  of  the  defend- 
ant, who  usually  directed  the  work, 
showed  conclusively  that  he  was  ordi- 
narily engaged  in  manual  labor. 

In  Dowd  V.  Boston  d  A.  R.  Co.  (1894) 
162  Mass.  185,  38  N.  E.  440,  the  evi- 
dence was  that  under  the  general  super- 
intendent there  was  a  foreman  who 
hired  men  and  exercised  superintend- 
ence, more  or  less,  in  the  superintend- 
ent's absence,  of  that  part  of  the  work 
where  the  negligent  employee  was  en- 
gaged, and  that  the  negligent  employee 
received  orders  from  the  superintend- 
ent or  this  foreman  in  regard  to  his 
own  work  and  that  of  the  men  working 
with  him,  and  gave  these  men  directions 
about  the  work  in  the  absence  of  the 
superintendent.  The  negligent  employee 
was  doing  the  same  kind  of  work  and 
receiving  the  same  wages  as  his  fellow 
laborers. 

The  temporary  absence  of  a  foreman 
does  not  make  a  common  laborer  desig- 
nated to  take  his  place  a  vice  principal, 
so  as  to  free  the  master  from  liability 
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deal  with  tlie  question  which  is  obviously  involved  in  the  facts  in 
evidence,  viz.,  whether  the  spirit,  if  not  the  letter,  of  the  statutes 
does  not  require  the  conclusion  that  any  employee  exercising  super- 
intendence for  a  definite  period,  as  the  deputy  of  the  person  regu- 
larly discharging  that  function,  should  be  regarded  as  a  representative 
of  the  master.  On  general  principles,  of  course  the  master  could  not 
be  held  liable  unless  the  delegation  of  superintendence  was  author- 
ized, but,  assuming  this  point  to  be  settled  in  the  servant's  favor,  it 
is  submitted  that,  in  cases  of  this  type,  a  court  is  concerned  solely 
with  the  relations  of  the  parties  during  the  actual  period  of  deputed 
superintendence,  and  that,  as  to  that  period,  the  deputy  may  jus- 
tifiably be  said  to  be  exercising  duties  of  superintendence,  whatever 
may  be  his  functions  at  other  times. 

So  far  as  Massachusetts  is  concerned,  this  is  now  the  law  by  virtue 
of  the  clauses  added  in  1894  to  the  original  statute.  See  §  1658, 
ante.^ 

[A  similar  provision  is  found  in  §  2  of  the  New  York  statute.*] 


for  injuries  to  him  because  of  defects 
for  which  the  foreman  was  responsible. 
Cleveland,  0.  C.  &  St.  L.  R.  Co.  v.  Beale 
(3908)   42  Ind.  App.  588,  86  N.  E.  43]. 

In  Willicums  v.  Citizens'  8.  B.  Co. 
(1907)  122  App.  Div.  188,  106  N.  Y. 
Supp.  975,  it  was  held  error  to  give  a 
charge  permitting  a  recovery  for  the 
negligence  of  a  servant  who  acted  as 
superintendent  during  the  absence  of 
the  regular  superintendent,  when  the 
latter  was  present  at  the  time  of  the 
negligence  and  injury. 

2  Under  this  amendment  a  master  has 
been  held  liable  for  the  negligence  of  an 
employee  in  a  small  foundry  who,  when 
his  master  was  not  present,  directed  the 
men  as  to  their  work,  but  also  partici- 
pated in  that  work  himself.  McCabe  v. 
Shields  (1900)  175  Mass.  438,  56  N.  E. 
699. 

Where  the  defendant's  general  super- 
intendent intrusted  to  a  subordinate  the 
duty  of  supervising  the  work  of  lower- 
ing a  heavy  shaft,  and  did  not  take 
charge  of  the  work  himself,  and  was  not 
present  when  the  injury  was  received, 
the  jury  is  warranted  in  finding  that 
the  employee  who  directed  the  work  was 
acting  as  superintendent  with  the  au- 
thority and  consent  of  the  defendant 
and  in  the  absence  of  the  defendant's 
superintendent).  Knight  v.  Overman 
Wheel  Co.  (1899)  174  Mass.  455,  54 
N.  E.  890. 


And  see  Carney  v.  A.  B.  Clark  Co. 
(1911)  207  Mass.  200,  93  N.  E.  647,  fol- 
lowing the  Knight  Case. 

3  A  foreman  may  be  found  to  be  exer- 
cising superintendence  where  the  gener- 
al superintendent  intrusted  to  him  all 
of  the  details  of  the  work,  which  was 
so  dangerous  as  to  require  supervision. 
Anderson  v.  Pennsylvania  Steel  Co. 
(1908)  61  Misc.  504,  115  N.  Y.  Supp. 
570,  affirmed  in  (1909)  132  App.  Div. 
928,  133  App.  Div.  892,  118  N.  Y.  Supp. 
1092  and  by  the  court  of  appeals  with- 
out opinion  in  (1910)  197  N.  Y.  606.  91 
N.  E.  1109,  The  court  said:     If  .     . 

the  superintendent  fails  to  perform  the 
duties  of  superintendence,  and,  with  the 
approval  or  consent  of  the  employer, 
directs  or  permits  another  employee  to 
assume  the  authority  and  actually  per- 
form the  duties  of  superintendence,  the 
employer  cannot  escape  liability  for 
such  other  employee's  acts." 

A  machinist's  helper  who  was  assist- 
ing a  millwright  in  taking  down  a  dead 
shafting  may  recover  for  injuries  re- 
ceived because  of  the  negligence  of  the 
millwright,  where  the  work  was  of  such 
a  character  as  to  require  supervision, 
and  the  general  superintendent  had 
directed  the  millwright  to  take  the 
shafting  down,  and  then  paid  no  further 
attention  to  the  manner  in  which  the 
work  was   done.     Proctor  &   G.   Co.  v. 
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1689.  [686]  Necessity  of  proving  that  the  injurious  act  was  negli- 
gent.— In  cases  where  it  is  established  or  conceded  that  the  person 
whose  act  or  omission  was  the  immediate  cause  of  the  injury  com- 
plained of  was  a  "superintendent"  within  the  meaning  of  the  stat- 
utes, and  that  such  an  act  or  omission  was  one  pertaining  to  the 
exercise  of  superintendence,  the  plaintiff  will  still  fail  in  his  action 
unless  he  can  show  that  the  act  or  omission  constituted  a  breach  of 
duty.  In  the  subjoined  note  are  collected  a  number  of  rulings  upon 
the  simple  question  whether  there  was  or  was  not  negligence.  Other 
cases  involving  similar  groups  of  facts,  but  actually  turning  upon 
the  question  whether  the  employee  alleged  to  be  the  defendant's 
representative  was  exercising  superintendence,  are  cited  in  the  follow- 
ing sections.* 


Williams  (1910)  106  0.  C.  A.  45,  183 
Eed.  695. 

An  employee,  although  designated  as 
foreman  or  inspector,  may  be  found  to 
be  intrusted  with  and  to  be  exercising 
superintendence  where  it  is  shown  that 
at  the  time  in  question  the  general 
superintendent  was  absent,  and  the  fore- 
man was  acting  as  such  with  the  au- 
thority and  consent  of  the  employer, 
such  authority  or  consent  being  evi- 
denced by  the  manner  of  doing  business, 
extending  over  a  period  of  several  years. 
Faith  V.  New  York  C.  &  B.  R.  R.  Co. 
(1905)  109  App.  Div.  222,  95  N.  Y. 
Supp.  774,  affirmed  in  (1906)  185  N. 
Y.  556,  77  N.  E.  1186. 

An  employee  who,  in  the  absence  of 
the  regular  superintendent  or  foreman, 
always  took  charge  of  the  work  of  clean- 
ing ashes  from  the  engines  in  the  ash 
pit  of  a  railroad  yard,  and  who  had 
control  of  the  men,  directing  them  in 
the  handling  of  the  engines,  decided 
whether  the  engines  should  be  dumped, 
and  when  and  where  to  be  removed,  and 
within  his  sphere  was  in  supreme  com- 
mand, is  acting  as  superintendent  with- 
in the  meaning  of  the  employers'  liabil- 
ity act.  Milcos  V.  'New  York  C.  &  H. 
R.  R.  Co.  (1907)  118  App.  Div.  536, 
102  N.  Y.  Supp.  995,  affirmed  in  (1908) 
191  N.  Y.  506,  84  N.  E.  1116. 

A  foreman  who  had  been  track  super- 
visor for  years,  with  full  -charge  of 
loading  and  unloading  rails,  there  be- 
ing no  evidence  that  there  was  any  limi- 
tation of  his  authority,  may  be  found 
to  be  exercising  superintendence  with 
the  authority  or  consent  of  the  rail- 
road  company.      Vincen,zo   v.   Delaware 


&  B.  Co.  (1908)   126  App.  DIt.  481,  110 
N.  Y.  Supp.  589. 

1  (a)  Master  not  exempt  from  liabil- 
ity as  matter  of  law. — A  superintendent 
may  properly  be  found  negligent  in 
absenting  himself  from  the  place  of 
work,  and  delegating  his  duties  to  an- 
other, when  operations  of  peculiar  dif- 
ficulty and  danger  are  to  be  carried  out. 
Cook  V.  Stark  (1886)  14  So.  Sees.  Cas. 
4th   series,   1. 

Where  the  evidence  leaves  it  uncer- 
tain whether  it  was  the  duty  of  the 
superintendent  of  a  mine  to  stop  or 
continue  the  running  of  a  suction  fan 
when  a  fire  is  discovered  in  the  mine, 
and  also  how  much  time  elapsed  after 
the  fire  began  before  he  learned  vfhere 
it  was,  and  whether  or  not  he  acted 
promptly,  and  there  is  also  testimony  ■ 
tending  to  show  that  the  fan  was  stop- 
ped once  and  then  started  again,  it  is 
for  the  jury  to  say  whether  the  super- 
intendent was  reasonably  carefu!  in  see- 
ing that  the  fan  was  not  started  again, 
even  if  it  was  properly  stopped  in  the 
first  instance,  althougli  a  large  number 
of  people  were  congregated  round  the 
mouth  of  the  mine,  and  it  is  not  clear 
who  started  the  fan  for  the  second  time. 
Drermert  v.  Srmth  (1896)  115  Ala.  396, 
22  So.  442. 

The  question  as  to  whether  an  injury 
to  an  employee  from  the  explosion  of 
dynamite  in  a  conduit  was  due  to  the 
negligence  of  the  superintendent  of  the 
contractor  while  exercising  superintend- 
ence is  for  the  jury  upon  evidence  that 
the  latter  knew  on  the  Saturday  before 
the  accident  that  a  hole  loaded  with 
dynamite  had  not  been  fired,  and  that 
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in  order  to  hold  an  employer  for  positive  acts  of  negligence  on 
the  part  of  his  superintendent,  if  these  facts  relate  to  a  matter  in 


on  the  Monday  following  he  directed 
the  plaintiff  to  drill  a  new  hole  which 
pointed  towards  the  loaded  hole,  and 
the  explosion  resulted  from  contact  with 
the  dynamite  in  drilling  the  new  hole. 
Decvn  v.  Smith  (1897)  169  Mass.  569, 
48  N.  E.  619. 

The  question  as  to  whether  a  super- 
intendent was  guilty  of  negligence,  while 
•exercising  superintendence,  in  directing 
dynamite  to  be  put  into  a  hole  while 
the  rock  was  heated  by  a  recent  explo- 
sion, is  for  the  jury  upon  evidence  that, 
under  such  circumstances,  an  explosion 
was  likely  or  liable  to  occur,  and  the 
explosion  which  followed  and  caused 
the  death  of  the  deceased  was  the  result 
of  such  direction.  Green  v.  Smith 
(1897)    169  Mass.  485,  48  N.  E.  621. 

Cotton  waste  in  a  chimney  belonging 
to  defendant  company  caught  fire,  and 
its  superintendent  sent  a  man  up  the 
•chimney  to  put  it  out;  and  in  doing  so 
the  man  threw  down  two  planks  which 
were  burning,  which  act  the  superin- 
tendent approTed.  Afterwards  a  second 
fire  broke  out,  and  the  superintendent 
ordered  plaintiff's  husband  and  otliers 
to  assist  in  putting  it  out,  and  the 
same  man  was  sent  up  the  chimney 
and  threw  down  a  burning  plank,  as  at 
the  former  fire;  and  just  as  it  was 
thrown,  without  warning,  plaintiff's 
husband  stepped  inside  tne  chimney  and 
was  instantly  killed  by  the  plank.  Held 
that  the  fact  that  the  employee  who 
was  sent  up  the  chimney  failed  to  give 
deceased  warning  of  the  danger  from 
planks  being  thrown  down  did  not  neces- 
sarily show  negligence  of  a  fellow  serv- 
ant, since  the  jury  might  have  found 
that  the  fellow  servant  did  all  that  he 
should  have  done,  and  that  it  was  the 
duty  of  the  superintendent  to  give  de- 
ceased warning.  Cote  v.  juaivrence  Mfg. 
Go.  (1901)   178  Mass.  295,  59  N.  E.  656. 

Where  the  complaint  alleges  negli- 
gence on  the  part  of  defendant's  super- 
intendent, or  one  exercising  superin- 
tendence, it  is  proper  to  admit  evidence 
of  statements  to  defendant's  foreman, 
and  in  his  presence,  of  the  dangerous 
character  of  the  trench  and  the  need 
of  bracing.  BartoJomeo  v.  MoKnight 
(1901)   178  Mass.  242,  59  N.  E.  804. 

The  fact  that  it  suited  the  convenience 
of  the  consignee  of  the  cargo  of  a  car 


left  standing  in  dangerous  proximity  to 
an  adjacent  track  to  unload  it  at  that 
place  will  not  relieve  the  railway  com- 
pany from  liability  for  the  negligence 
of  the  yard  mster  in  leaving  it  in  that 
position,  the  consequence  being  that  a 
switchman  on  the  adjacent  track  was 
injured  by  collision  with  the  car.  Kom- 
sas  City,  M.  &  B.  R.  Co.  v.  Burton 
(1893)    97  Ala.  240,  12  So.  88. 

Allowing  an  oil  box  in  a  railway  yard 
to  be  so  near  the  track  as  to  catch  the 
foot  of  a  switchman,  casually  allowed 
to  slightly  protrude  beyond  the  end  of 
tilt  footboard  of  an  engine  on  which  he 
is  riding,  is  negligence  in  the  person 
whose  duty  it  is  to  keep  the  tracks  in 
the  yard  free  from  obstructions.  Louis- 
ville &  N.  R.  Co.  V.  Bouldin  (1898)  121 
Ala.  197,  25  So.  903,  reiterating  opinion 
expressed  in  first  appeal  in  (1895)  110 
Ala.  185,  20  So.  325. 

The  question  as  to  negligence  by  a 
sui>erintendent  in  failing  to  take  any 
precaution  to  protect  an  employee  while 
in  an  elevator  well  picking  up  paper  is 
for  the  jury,  whether  the  superintendent 
did  or  did  not  promise  tc  look  out  for 
him,  where  the  circumstances  warrant 
an  inference  that  he  knew  that  such 
employee  or  some  other  employee  would 
have  tc  go  into  the  well,  Scullane  v. 
Kellogg  (1897)  169  Mass.  544,  48  N. 
K.  622. 

An  employer  is  answerable  for  the 
negligence  of  a  superintendent  in  sta- 
tioning a  laborer  underneath  a  large 
overhanging  rock  which  was  known  to 
be  likely  to  fall.  Collins  v.  Greenfield 
(1898)    172  Mass.  78,  51  N.  E.  454. 

(h)  Cases  in  which  negligence  cannot 
lie  inferred. — Negligence  in  regard  to 
the  piling  of  planks,  some  of  which  fell 
on  plaintiff,  cannot  be  inferred  simply 
from  the  fact  that  the  foreman  had 
directed  him  to  lower  the  stack,  espe- 
cially where  he  and  his  witness  admit 
that  they  did  not  observe  anything  un- 
safe in  the  appearance  of  the  stack. 
Connell  y.  Surrey  Dock  Co.  (1887)  3 
Times  L.  R.   (Q.  B.  D.)   630. 

A  servant  injured  by  the  falling  of 
bales  of  hay  in  a  shed  cannot  recover 
on  the  ground  of  negligence  of  the  su- 
perintendent, in  the  absence  of  evidence 
that  he  had  anything  to  do  with  piling 
the  hay,  or  that  he  appointed  the  par- 
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regajd  to  -which  the  employer  has  no  duty  to  perform,  it  should  be 
made  clearly  to  appear  that  the  employer  has  undertaken  to  do  by 


ticular  place  at  which  the  servant  was 
to  work  at  the  time  of  the  injury,  or 
that  he  knew  or  ought  to  have  known 
that  the  hay  was  liable  to  fall.  Fit:i- 
gerald  v.  Boston  &  A.  R.  Go.  (1892) 
156  Mass.  293,  31  N.  E.  7. 

An  engineer  is  not  necessarily  char- 
geable with  knowledge  of  the  manner  in 
which  coal  is  loaded  on  the  tender. 
Vtess  V.  Erie  R.  Co.  (1912)  204  N.  Y. 
324,  97  N.  B.  722. 

The  mere  fact  that  a  ledge  stone  is 
left  two  or  three  days  on  a  staging  used 
in  the  eonstruction  of  a  building,  pro- 
jecting to  such  an  extent  that  it  is 
liable  to  fall  if  it  is  hit  or  the  staging 
jarred,  does  not  show  that  the  foreman 
was  negligent  in  exercising  superintend- 
ence, where  he  had  no  occasion  to  visit 
that  part  of  the  work  while  the  stone 
was  there,  and  did  not  have  actual 
knowledge  that  it  was  there,  and  the 
amount  the  stone  projected  could  not  be 
seen  from  below.  Carroll  v.  Willcutt 
(1895)   163  Mass.  221,  39  N.  E.  1016. 

Where  the  evidence  shows  that  while 
plaintiff  was  working  in  an  elevator 
well,  with  a  lighted  lantern  between  his 
feet,  shoveling  a  ground  product  of 
bone,  rock,  and  slaughter-house  refuse, 
defendant's  superintendent  started  some 
machinery,  which  caused  a  current  of 
air  to  carry  the  dust  from  such  product 
to  the  flame  of  plaintiff's  lantern,  caus- 
ing an  explosion  which  injured  plain- 
tiff, he  cannot  recover  where  it  does  not 
also  appear  that  such  superintendent 
knew,  or  ought  to  have  known,  that  the 
dust  was  inflammable,  or  that  it  was 
a  matter  of  common  knowledge  that  it 
was  inflammable.  O'Reilly  v.  Bowker 
FertiUeer  Go.  (1899)  174  Mass.  202, 
54  N.  E.  534. 

Negligence  cannot  be  predicated  of 
the  act  of  a  foreman  in  failing  to  exam- 
ine personally  a  shaky  wall  which  he 
had  requested  a  contractor, — an  expert 
at  such  matters, — to  shore  up.  Moore 
V.  Gimson  (1889)  5  Times  L.  R.  (Q.  B. 
D.)   177,  58  L.  J.  Q.  B.  N.  S.  169. 

A  foreman  has  no  reason  to  expect 
that  an  employee  will,  without  any  au- 
thority remove  a  stay  from  a  scaffold 
erected  in  the  course  of  building  opera- 
tions, and  cannot  be  held  liable  for  fail- 
ing to  discover  such  removal,  and  to 
see  that  other  employees  suffer  no  in- 


jury from  the  dangerous  conditions  thus 
created.  Kelly  v.  Davidson  (1900)  31 
Ont.  Rep.  524. 

An  averment  that  defendant's  fore- 
man did  not  keep  closed  a  trap  door 
by  which  goods  were  raised  and  lowered 
between  two  floors  of  a  laundry  does 
not  show  negligence  on  his  part.  Moore 
V.  Ross  (1890)  17  Sc.  Sess.  Cas.  4tb 
series,  796. 

An  employee  who,  while  roHing  a  cot- 
ton bale,  was  struck  by  another  bale 
thrown  down  from  a  pile  by  a  fellow 
servant,  cannot  recover  for  the  injury 
sustained,  although  the  defendant's  su- 
perintendent previously  told  the  fellow 
servant  to  "throw  down  cotton."  Sucli 
a  direction  is  construed,  in  respect  to 
the  master's  liability,  as  being  merely 
an  order  to  throw  the  cotton  in  a  proper 
way  and  in  a  proper  place.  Oouin  v. 
Wampanoag  Mills  (1898)  172  Mass. 
222,  51  N.  E.  1078. 

The  foreman  of  a  switehing  gang  in 
a  railroad  yard,  whose  duty  it  is  to 
direct  on  which  track  a  train  shall  be 
put  while  it  is  being  made,  is  not  negli- 
gent as  to  an  employee  engaged  in  mak- 
ing up  a  train  at  one  end  of  the  yard, 
in  failing  to  give  special  warning  or 
notice  as  to  cars  at  the  other  end  of 
the  yard  on  the  same  track,  where  the 
custom  of  the  yard  to  switch  cars  in 
at  both  ends  of  the  siding  on  the  same 
track  is  well  known.  Caron  v.  Boston 
&  A.  R.  Co.  (1895)  164  Mass.  523,  42 
N.  E.  112. 

A  person  charged  with  superintend- 
ence cannot  be  held  guilty  of  negligence 
where  the  situation  was  as  obvious  to 
the  plaintiff,  who  was  an  experienced 
hand,  and  the  superintendent  did  not 
omit  doing  anything  which,  in  view  of 
the  plaintiff's  experience,  he  ought  to 
have  done,  (iampson  v.  Holbrook  (1906) 
192  Mass.  421,  78  N.  E.  127. 

A  telephone  company  is  not  liable 
for  injuries  resulting  from  its  super- 
intendent's ordering  a  lineman  to  climb 
a  pole  without  examining  the  condition 
of  the  pole,  where  the  lineman  was  ex- 
perienced and  understood  the  conditions 
as  well  as  the  superintendent.  La  Duke 
V.  Hudson  River  Teleph.  Go.  (1908)  124 
App.  Div.  106,  308  N.  Y.  Supp.  189. 

An  operator  of  a  steam  crane  is  not 
chargeable  with  reckless  indifference  to 
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his  superintendent  that  which  he  was  not  called  upon  to  do.     An 
act  done  voluntarily  by  the  superintendent  in  that  field,  without  the 


consequences,  in  swinging  back  the  crane 
in  the  usual  manner,  because  of  the 
presence  of  other  employees  in  the  way, 
when  he  knows  that  such  employees  are 
aware  of  the  operation  and  are  instruct- 
ed to  get  out  of  the  way  of  the  crane, 
and  they  have  always  previously  done 
so.  Anniston  Pipe  Works  v.  Dickey 
(1890)    93  Ala.  418,  9  So.  720. 

Proper  superintendence  of  a  foundry 
does  not  require  tliat  the  superintendent 
must  stand  over  every  pot  to  see  that 
it  is  properly  filled,  which  the  em- 
ployees may  see  as  well  for  themselves. 
Tennessee  Goal,  Iron  &  R.  Co.  v.  Bonner 
(1909)    164  Ala.  57,  41  So.  145. 

There  is  no  obligation  on  the  part 
of  the  general  superintendent  of  a  build- 
ing to  oversee  every  detail  of  the  work. 
Henee  his  employer  cannot  be  held  lia- 
ble on  the  theory  that  he  was  negligent 
in  omitting  to  instruct  masons  accus- 
tomed to  build  their  own  scaffolds  as 
to  the  way  in  which  the  work  should 
be  done,  or  to  be  present  when  any  par- 
ticular scaffold  was  being  erected. 
Burns  v.  Washburn  (1894)  160  Mass. 
457,  36  N.  E.  109. 

The  master  is  not  responsible  for  the 
death  of  a  workman  killed,  while  hoist- 
ing planks  to  an  upper  story,  by  the 
fall  through  a  hole  in  the  floor  of  a 
heavy  truck  which  a  fellow  workman 
was  using,  with  the  roller  upwards,  to 
land  the  planks,  but  which  he  had  neg- 
lected to  block,  though  means  for  so 
doing  were  very  simple  and  always  at 
hand.  O'Keefe  v.  Brownell  (1892)  156 
Mass.  131,  30  N.  E.  479.  The  court 
said:  "When  placed  upon  the  floor 
with  the  roller  down,  the  instrument 
could  be  easily  moved  about  with  a 
load  resting  upon  a  plank.  When  placed 
with  the  plank  down,  the  instrument 
was  intended  to  remain  stationary,  and 
beams  or  planks  could  then  be  moved 
by  resting  them  upon  the  roller  and 
moving  them  while  so  supported.  The 
truck  was  in  use  by  the  latter  method 
when  the  accident  occurred.  It  was  a 
movable  tool,  designed  and  adapted  for 
various  uses,  and  in  different  places 
about  the  building.  It  was  complete 
and  in  good  order,  and  only  dangerous, 
as  any  heavy  object  is  dangerous,  if 
carelessly  allowed  to  fall  from  above 
upon  a  person  below.     When  used  for 


certain  purposes,  for  which  it  was, 
among  others,  designed,  it  would  have  a 
tendency  to  be  displaced  by  the  motion 
of  the  articles  put  upon  it,  to  facilitate 
the  motion  of  which  its  roller  was  de- 
signed and  adapted  to  be  used  while 
the  truck  was  stationary.  If  so  used 
at  the  edge  of  an  open  well,  it  might 
fall  into  the  well;  to  prevent  this,  it 
could  be  fastened  to  the  floor  on  which 
it  rested,  or  blocked  with  a  cleat.  But 
when  used  as  a  vehicle  on  which  to 
transport  articles  by  its  own  motion, 
fastening  or  blocking  would  wholly  pre- 
vent its  use.  The  absence,  therefore, 
of  any  appliance  for  blocking  or  fasten- 
ing, did  not  make  it  a  defective  tool 
or  machine.  Like  a  barrow,  an  inclined 
plane,  a  roller,  a  screw,  or  blocking 
timber,  and  many  other  utensils  used 
in  building,  it  was  to  be  often  moved 
about,  and  the  means  of  avoiding  dan- 
ger in  its  use  varied  constantly  with  its 
situation  and  the  work.  It  was  a 
common  and  well-known  tool,  and  the 
duty  of  using  it  in  a  safe  manner  was 
the  duty  of  the  ordinary  workmen  who 
handled  and  used  it,  rather  than  a  duty 
of  the  employer  or  a,  duty  of  superin- 
tendence. The  means  of  blocking  or 
fastening  it  when  necessary  were  of 
the  simplest,  and  always  at  hand,  being 
only  nails  and  bits  of  wood  suitable 
for  cleats.  It  was  not  the  duty  of  the; 
employer,  but  of  the  ordinary  workmen, 
to  see  that  they  were  used.  The  omis- 
sion to  use  them  was  not  negligence  of 
a  superintendent,  or  want  of  superin- 
tendence, but  mere  negligence  of  fellow 
workmen  in  the  use  of  a  familiar,  sim- 
ple, and  complete  tool  well  adapted  to 
the  work  for  which  it  was  then  in  use, 
and  for  other  work." 

A  superintendent  in  charge  of  the 
running  of  trains  over  a  single  track 
of  a  double-track  road  during  a  snow 
blockade,  who  ordered  a  west-bound  train 
to  proceed  to  a  certain  station  on  the 
east-bound  track,  was  not  negligent  in 
failing  to  direct  the  switchman  at  such 
station  to  open  the  switch  leading  from 
the  east-bound  to  the  west-bound  track, 
or  so  to  set  the  signals  as  to  indicate 
that  it  was  closed,  notwithstanding  tliat 
a  snow  plow  was  on  the  east-bound 
track  a  short  distance  west  of  the 
switch,   as   he  might   assume   that   the 
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direction  or  approval  of  the  employer,  would  not  be  an  act  of  super- 
intendence.* 

1690.  [687]  Acts  constitutii^  negligence  in  the  exercise  of  superin- 
tendence.—  An  analysis  of  the  decisions  shows  that  negligence  in  the 
exercise  of  superintendence  is  deemed  to  have  been  committed  if 
the  superintendent  has  been  guilty  of  any  of  the  various  breaches  of 
duty  specified  below.  The  authorities  are  arranged  under  headings 
designed  to  facilitate  comparison  with  chapter  lxii.,  ante,  in  which 
the  official  acts  of  common-law  vice  principals  are  classified.  It  will 
be  observed  that  the  acts  there  reviewed  cover  practically  the  same 
range  of  incidents  as  those  which  import  liability  under  this  sub- 
section of  the  statutes.' 


switch  would  be  rightly  set,  or,  if  not, 
that  the  signal  would  indicate  that  fact 
to  the  trainmen.  FoArman  v.  Boston  d 
A.  R.  Co.  (1897)  169  Mass.  170,  47 
N.  E.  613. 

It  has  been  laid  down  that  the  mere 
fact  that  a  foreman  sees  a  workman  do- 
ing a  piece  of  work  in  an  unusual  man- 
ner, and  does  not  interfere,  is  not  a 
ground  for  holding  the  master  liable  for 
the  consequences  of  what  the  workman 
does.  Milligan  v.  Muir  (1891)  19  Sc. 
Sess.  Cas.  4th  series,  18.  But  this 
statement  cannot  be  accepted  without 
some  qualification,  as  it  may  clearly 
be  a  duty  pertaining  to  superintendency 
to  see  that  an  improper  method  of  do- 
ing work  Is  corrected.    See  next  section. 

A  railroad  company  is  not  liable  for 
the  failure  of  a  foreman  to  warn  an 
employee  of  a  danger  of  which  the  fore- 
man was  ignorant.  Chicago  d  E.  R. 
Co.  V.  Lain  (1906)  —  Ind.  App.  — , 
79  N.  E.  547. 

The  master  is  not  liable  for  the  fail- 
ure of  a  superintendent  to  take  certain 
precautions,  where  there  was  no  evi- 
dence, until  the  accident  happened,  to 
show  that  such  precautions  were  neces- 
sary. Mattson  v.  Phasnix  Gonstr.  Co. 
(1909)  135  App.  Div.  234,  120  N.  Y. 
Supp.  566. 

Negligence  cannot  be  predicated  of 
the  failure  of  a  superintendent  to  order 
a  timber  which  was  being  carried,  to 
be  lowered  sooner  than  he  did,  when 
he  was  not  aware  of  any  danger.  Ber- 
tholet  V.  J.  W.  Bishop  Co.  (1904)  187 
Mass.  32,  72  N.  E.  342. 

^Shea  V.  Wellington  (1895)  163 
Mass.  370,  40  N.  E.  173,  holding  that  an 
employee  in  a  quarry  could  not  recover 


from  the  owner  for  the  negligence  of 
the  superintendent  in  failing  to  tell  him 
of  a  defective  exploder  given  him  by 
such  superintendent  for  use,  the  reason 
assigned  being  that,  no  duty  could  be 
predicated  to  inspect  the  exploders,  as 
they  had  been  purchased  from  a  reputa- 
ble manufacturer. 

1  (a)  The  adoption  of  an  improper 
method  of  doing  the  work  in  hand. — 
The  master's  liability  is  for  the  jury 
under  the  following  circumstances : 
Where  a  staging  fell  under  the  injured 
servant  in  consequence  of  the  superin- 
tendent's having  ordered  a  whole  cart- 
load of  wood  to  be  put  on  the  staging, 
the  usual  custom  being  to  put  only 
half  a  load  of  wood  on  it  at  one  time. 
Prendible  v.  Connecticut  River  Mfg.  Co. 
(1893)  160  Mass.  131,  35  N.  E.  675; 
Feeney  v.  York  Mfg.  Co.  (1905)  189 
Mass.  336,  75  N.  E.  733. 

Where  the  superintendent  of  a  pile 
driving  gang  directed  one  of  the  gang  to 
stop  a  car  on  which  the  pile  driver  was 
placed,  by  laying  a  crowbar  on  the 
track  in  front  of  the  car  while  it  was 
being  drawn  down  a  slight  incline,  a 
distance  of  about  5  feet,  by  attaching 
a  rope  to  a  heavy  pile  and  setting  the 
pile  driver  in  operation,  instead  of 
moving  the  car  to  the  proper  place  by 
means  of  crowbars,  which  was  the  cus- 
tomary mode.  Southern  R.  Co.  v. 
Shields  (1898)  121  Ala.  460,  77  Am.' 
St.  Rep.  66,  25  So.  811. 

Where  a  foreman  failed  to  have  a 
bank  which  was  being  undermined  prop- 
erly shored  up.  Lynch  v.  Allyn  (1893) 
160  Mass.  248,  35  N.  E.  550. 

Where  a  foreman  of  a  quarry  under- 
took to  have  an  unusually  large  stone 
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When  the  alleged  act  or  omission  was  one  which  prima  facie  indi- 
cates a  breach  of  the  duty  of  a  mere  servant,  the  plaintiff  cannot,  in 


hoisted  without  drilling  holes  in  it  so 
that  it  might  be  more  securely  held  by 
the  points  of  the  dogs.  Crowley  v. 
Cutting  (1896)  165  Mass.  436,  43  N.  E. 
197. 

Where  a  superintendent  of  a  factory 
started  a  loom  which  the  operator  had 
stopped  for  the  purpose  of  cleaning. 
American  Mfg.  Co.  v.  Bigelow  (1911) 
110  C.  C.  A.  77,  188  Fed.  34. 

Where  a  superintendent  failed  to  give 
proper  instructions  as  to  the  method  of 
putting  into  the  shears  a  heavy  gate 
which  was  to  be  cut  up  preparatory  to 
being  melted.  Madden  v.  Samdlton 
Iron  Forging  Co.  (1889)  18  Ont.  Rep. 
55. 

Where  a  superintendent  who  was  ex- 
perienced in  transporting  timbers  upon 
a  gear  of  a  given  make,  and  knew  that 
the  road  over  which  it  was  to  be  car- 
ried was  rough  and  uneven,  loaded  a 
timber  with  its  narrow  sides  at  the 
top  and  bottom  and  directed  the  em- 
ployees to  get  on  and  hold  it  down. 
Gagnon  r.  Seaconnet  Mills  (1896)  165 
Mass.   221,   43   N.   E.  82. 

Where  an  engineer  allowed  or  direct- 
ed coal  to  be  loaded  in  the  tender  of 
his  engine  in  such  a  manner  as  to  be 
dangerous  to  his  fireman.  Culver  v. 
Alabama  Midland  R.  Go.  (1895)  108 
Ala.  330,  18  So.  827. 

Where  the  superintendent  of  a  quar- 
ry instructs  a  laborer  to  unload  an 
unexploded  hole,  and  stands  by  him 
for  several  minutes  while  he  is  under- 
taking to  do  the  work  with  an  iron 
scraper.  Qrinaldi  v.  Lane  (1901)  177 
Mass.   565,    59   N.    E.   451. 

If  a  superintendent  knew,  or  had 
reason  to  know,  that  there  was  danger 
of  the  caring  of  a  trench,  and  had  no 
materials  for  bracing  it,  and  no  power 
to  procure  them,  it  was  negligence  to 
allow  the  digging  to  go  on  before  the 
necessary  materials  were  procured. 
For  such  negligence  of  a  superintend- 
ent, the  principal  is  answerable,  and 
cannot  escape  liability  by  showing  that 
it  was  by  his  own  act,  and  not  by 
the  fault  of  the  superintendent,  that 
suitable  materials  were  wanting.  Con- 
nolly V.  Waltham  (1892)  156  Mass. 
368,  31  N.  E.  302. 

The  risk  that  the  plaintiff's  em- 
plover — a   quarryman — or   his   superin- 


tendent, will  negligently  attempt  to 
remove  a  charge  of  gunpowder  by  drill- 
ing into  a  hole  that  has  been  charged, 
before  ascertaining  that  the  charge  has 
exploded,  is  not  one  of  the  risks  of 
his  employment  which  the  plaintiff 
assumes.  Malcolm  v.  Fuller  (1890) 
152  Mass.  160,  25  N.  E.  83,  distin- 
guishing common-law  rule  as  exempli- 
fied by  Kenney  v.  Shaw  (1882)  133 
Mass.  501. 

In  an  action  for  injuries  occasioned 
by  the  falling  upon  plaintiff  of  a  large 
iron  pump  which,  loaded  upon  a  truck, 
he  with  others  was  moving  from  one 
part  of  the  defendant's  works  to  an- 
other, evidence  as  to  other  appliances 
which  were  at  hand,  and  other  methods 
which  might  have  been  used  to  move 
the  pump,  is  admissible  upon  the  ques- 
tion whether  the  defendant's  superin- 
tendent was  at  fault  in  causing  it  to 
be  moved  as  he  did.  Oeloneck  v.  Dean 
Steam  Pump  Co.  (1896)  165  Mass.  202, 
43  N.  E.  85. 

In  Knight  v.  Overman  Wheel  Go. 
(1899)  174  Mass.  455,  54  N.  E.  890, 
a  heavy  shaft  which  was  being  lowered 
slipped  in  the  hitch  of  the  chain  fall 
by  which  it  was  lowered,  and  struck 
the  plaintiff.  It  was  held  that  it  could 
not  be  said,  as  a  matter  of  law,  that 
there  was  no  negligence  of  an  employee 
for  whose  acts  the  master  was  respon- 
sible, inasmuch  as  there  was  evidence 
from  which  it  might  be  inferred  that 
the  superintendent  failed  to  see  that 
the  shaft  was  evenly  balanced  on  each 
side  of  the  chain  fall  by  which  it  was 
supported,  and  that,  although  the  hitch 
which  proved  defective  had  been  made 
by  one  of  the  workmen,  the  superin- 
tendent had  afterwards  seen  it  and 
made  no  objection  to  it,  and  was  thus 
guilty  of  a  breach  of  duty  in  not  see- 
ing that   everything  was  right. 

In  Bessemer  Land  &  Improv.  Go.  v. 
Campbell  (1898)  121  Ala.  50,  77  Am. 
St.  Rep.  17,  25  So.  793,  the  plaintiff's 
decedent  was  suffocated  in  a  mine  in 
which  a  fire  had  broken  out.  It  was 
held  that  the  owners  might  properly 
be  held  liable  on  the  theory,  first,  that 
it  was  the  duty  of  the  superintendent 
of  a  mine  in  which  a  fire  started,  while 
employees  were  in  the  mine,  to  tele- 
graph for  and  have  appliances  for  flood- 
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any  event,  recover  under  this  provision  of  the  statute,  unless  he  shows 
that  the  person  answerable  for  the  conditions  complained  of  was  a 


ing  the  mine  sent  by  express,  if  the 
lives  of  the  employees  could  not  proper- 
ly be  saved  by  any  other  method,  and, 
secondly,  that  the  fact  of  the  superin- 
tendent's having  consulted  the  opera- 
tives as  to  the  expediency  of  bratticing 
up  the  mine,  and  that  in  their  opinion 
it  was  the  best  thing  to  be  done,  did 
not  relieve  the  operator  of  the  mine 
from  liability  for  the  death  of  an  em- 
ployee resulting  from  such  action, 
where  another  course,  by  which  his 
life  could  have  been  saved,  should  have 
been  pursued  in  the  exercise  of  due 
care  and  diligence.  Third,  that  the 
proprietor  of  the  mine  should  not  be 
relieved  from  liability  for  the  death 
of  the  employee  on  the  ground  that, 
because  of  the  supersensitiveness  of  the 
superintendent's  nerves,  he  failed  to  use 
proper  means  to  save  the  employee's 
life. 

A  superintendent  may  be  found  neg- 
ligent in  allowing  a  heavy  stone  weigh- 
ing about  5  tons  to  be  placed  on  a 
sloping  bed  of  stone  chips,  and  to  re- 
main there  a  long  time.  Lammi  v. 
Milford  Pink  Granite  Quarries  (1907) 
196  Mass.  336,  82  N.  E.  26. 

The  acts  of  a  superintendent  in  plac- 
ing barrels  of  sugar  one  upon  the  other, 
rim  to  rim,  in  the  defendant's  ware- 
house, so  that  the  weight  of  the  upper 
one  crushed  in  the  lower  one,  may  be 
found  to  be  negligence.  Mungovan  v. 
O'Keeffe  (1911)  208  Mass.  304,  94  N. 
E.  277. 

The  mere  fact  of  driving  one  car 
against  another  which  the  conductor 
knew  might  be  undergoing  inspection 
may  be  found  to  be  negligence, — espe- 
cially when  the  conductor  knew  that 
the  car  so  driven  had  no  brakeman 
upon  it  to  check  or  control  its  speed, 
and,  as  the  jury  could  And,  no  one  was 
sufficiently  near  to  it  to  be  able  to 
exercise  such  control  before  it  would 
crash  against  the  stationary  car.  An- 
thony V.  New  York,  N.  H.  &  H.  R.  Co. 
(1911)   208  Mass.  11,  94  N.  E.  300. 

(b)  The  giving  of  improper  direc- 
tions vnth  respect  to  particular  details 
of  the  work. — A  foreman  may  be  guilty 
of  negligence  in  giving  an  order  to  hoist 
a  pile  while  the  fall  is  caught  on  the 
checking  guard.  McPhee  v.  Scully 
(1895)    163  Mass.  216,  39  N.  E.   1007. 


The  act  of  an  employee  in  charge  of 
men  engaged  in  lowering  a  safe,  in 
directing  the  men  when  the  safe  stuck, 
for  some  reason  not  investigated  by 
him,  to  pull  all  together,  may  be  found 
to  be  an  act  of  superintendence,  and 
negligent.  Shannon  v.  Shaw  (1909) 
201  Mass.  393,  87  N.  E.  748. 

An  order  to  clean  machinery  in  mo- 
tion may  be  found  to  be  a  negligent 
one.  Marley  v.  Oshorn  (1894)  10 
Times  L.  R.    (Q.  B.  D.)    388. 

An  order  to  go  between  cars  on  a 
siding,  without  ascertaining  whether 
thc!  cars  were  likely  to  be  moved  or 
not,  may  be  found  to  be  negligent, 
where  the  person  giving  the  order  as- 
sured the  laborer  that  it  could  be  done 
in  safety.  Brulott  v.  Grand  Trunk  P. 
R.  Co.  (1911)  24  Ont.  L.  Rep.  154, 
19  Ont.  Week.  Rep.  514. 

The  act  of  a  foreman  of  a  yard  gang 
in  directing  and  hurrying  a  member  of 
the  gang  to  go  between  ears  standing 
on  a  track  while  another  car  was  be- 
ing kicked  down  the  track  was  an  act 
of  superintendence.  Onesti  y.  Central 
New  England  R.  Co.  (1907)  121  App. 
Div.  554,  106  N.  Y.  Supp.  233. 

A  foreman  who  had  power  to  stop 
machinery  in  ease  of  emergency,  in 
directing  an  employee  to  assist  in  mak- 
ing repairs,  without  stopping  the  ma- 
chinery, is  exercising  superintendence. 
Guilmartin  v.  Solvay  Process  Co. 
(1907)    189  N.  Y.   490,   82   N.   E.   725. 

An  order  by  a  superintendent,  given 
to  an  elevator  man  while  on  his  eleva- 
tor, to  leave  the  car  at  a  certain  floor 
and  deliver  a  bundle,  and  the  assurance 
that  the  superintendent  would  wait  for 
him  in  the  car  until  his  return, — were 
acts  of  superintendence  rendering  the 
master  liable  for  injuries  due  to  the 
superintendent's  moving  the  car  while 
the  elevator  man  was  carrying  out  his 
instructions.  Martin  v.  Cornell  (1910) 
136  App.  Div.  585,  121  N.  Y.  Supp. 
110. 

Tlio  act  of  a  superintendent  super- 
vising the  raising  of  sand  by  an  eleva- 
tor, in  directing  the  engineer  to  raise 
the  elevator  in  response  to  an  unex- 
pected signal,  was  an  act  of  superin- 
tendence. Boyle  V.  McNulty  Bros. 
(1008)  129  App.  Div.  412,  113  N.  Y. 
Supp.  240. 
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Evidence  that  the  superintendent  of 
a  street  railway  company  gave  an 
order  to  the  motorman  of  a  derailed 
car,  which  placed  him  in  a  dangerous 
position  if  a  car  should  come  forward 
on  the  other  track,  and  that  while  the 
motorman  was  in  this  position  he  gave 
an  order  to  the  motorman  of  a  car  on 
the  other  track  standing  6  or  8  feet 
from  the  end  of  the  derailed  car  to 
come  ahead, — is  sufficient  to  warrant  a 
finding  that  the  superintendent  was 
guilty  of  negligence  contributing  to 
the  injuries  of  the  motorman,  who  was 
caught  between  the  guard  rails  of  the 
two  cars.  O'Brien  v.  West  End  Street 
R.  Co.  (1899)  173  Mass.  105,  53  N, 
E.   149. 

A  foreman  who,  in  the  absence  of 
the  general  superintendent,  has  charge 
of  the  prosecution  of  the  work  in  ex- 
cavating a  tunnel,  the  preparation  and 
firing  of  the  blast,  and  the  removal  of 
the  men  to  a  place  of  safety,  is  the 
representative  of  the  master,  for  whose 
failure  properly  to  warn  the  men  of  an 
impending  blast  the  master  is  liable 
McBride  v.  'New  York  Tunnel  Go. 
(1905)  101  App.  Div.  448,  92  N.  Y. 
Supp.  282,  second  appeal  (1906)  113 
App.  Div.  821,  99  N.  Y.  Supp.  571. 

A  complaint  is  not  demurrable  which 
alleges  that  a  section  hand  was  killed 
through  the  negligence  of  his  foreman 
in  charge  of  hand  cars,  in  permitting 
such  cars  to  be  run  at  a  rapid  and 
reckless  rate  of  speed  in  such  close  and 
reckless  proximity  to  each  other  that 
they  collided.  Highland  Ave.  &  Belt 
R.  Go.  v.  Dmenberry  (1893)  98  Ala. 
239,  13  So.  308. 

A  section  foreman  is  not,  as  matter 
of  law,  free  from  negligence  in  giving 
a  signal  for  two  hand  cars  moving 
close  together  rapidly  over  a  trestle  of 
a  river  bridge  to  check  their  speed  at 
the  same  time,  where  a  section  hand 
on  the  rear  car,  understanding  the  sig- 
nal properly,  applies  the  brake  in  the 
customary  way,  but  the  rear  car  is  not 
stopped  before  a  collision  with  the 
front  car.  Alabama,  Mineral  R.  Go. 
V.  Jones  (1896)  114  Ala.  519,  62  Am. 
St.  Rep.  121,  21  So.  507,  holding  that 
an  instruction  based  on  the  theory  that 
the  act  of  the  section  hand  absolves 
the  defendant  from  responsibility  is 
properly  refused.  On  the  second  appeal 
of  this  case  (121  Ala.  113,  25  So.  814), 
it    was    held    that   the    giving    of    the 


signals  simultaneously  was  not  negli' 
gence,  as  a  matter  of  law. 

The  boss  of  an  employee  is  guilty 
of  negligence  in  ordering  the  employee 
to  pry  an  engine  off  "top  center,"  where 
tlie  steam  would  not  move  it,  when  he 
knew  that  the  steam  had  been  turned 
on,  and  that  the  engine  would  turn 
rapidly  the  instant  it  was  moved  off 
center;  and  the  fact  that  the  boss  was 
himself  the  engineer,  and  had  turned 
the  steam  on,  is  immaterial.  Sloss- 
Sheffield  Steel  &  I.  Go.  v.  Austell  (1909) 
161  Ala.  418,  49  So.  685. 

It  is  negligence  for  a  superintendent 
to  instruct  a  workman  with  only  six- 
teen days'  experience  to  remove  a  cap 
from  a  pipe  leading  to  a  caustic-soda 
kettle,  without  seeing  whether  the  pres- 
sure is  on  or  not.  Haley  v.  Solvay 
Process  Co.  (1908)  127  App.  Div.  753, 
112  N.  Y.  Supp.  25. 

The  failure  of  a,  train  despatcher 
upon  whom,  by  the  rules  of  the  com- 
pany, were  imposed  the  functions  of  the 
making  up  of  trains  and  their  despatch 
from  the  yard,  to  ascertain  that  an 
engine  had  been  connected  with  cars, 
and  that  the  employee  engaged  in  that 
labor  had  withdrawn  to  a  place  of 
safety  before  giving  the  signal  for  the 
engine  to  move  ahead,  renders  the  com- 
pany liable  for  resulting  injuries.  Mc- 
Hugh  V.  Manhattan  R.  Go.  (1904)  179 
N.  Y.  378,  72  N.  E.  312. 

The  issuance  by  a  train  despatcher 
of  an  order  for  a  street  car  to  proceed 
upon  a  single  track,  when  he  knew  or 
ought  to  have  known  that  another  car 
from  the  opposite  direction  had  not  yet 
passed  is  negligence  rendering  the  rail- 
way liable,  although  if  the  conductor 
had  obeyed  the  rules  he  would  not  have 
proceeded.  Doe  v.  Boston  d  W.  Street 
R.  Go.  (1907)  195  Mass.  168,  80  N. 
E.  814. 

A  superintendent  of  an  abattoir  may 
be  found  to  be  negligent  in  directing 
an  inexperienced  employee  to  use  both 
hands  in  pressing  fat  into  a  hasher. 
Byrne  v.  Learnard  (1906)  191  Mass. 
269,  77  N.  E.  316. 

The  master  is  liable  for  the  negli- 
gence of  a  foreman  in  directing  the 
plaintiff  to  use  appliances  unfitted  for 
the  purpose.  Braunberg  v.  Solomon 
(1905)  102  App.  Div.  3.30,  92  N.  Y. 
Supp.  506. 

For  the  purposes  of  legal  liability  it 
is  clear  that  the  following  defaults  in 
respect  to  the  direction  of  work  must 
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be  placed  on  the  same  footing  as  specific 
orders : 

Allowing  a  subordinate  to  do  some- 
thing which  ought  not  to  have  been 
done.  Bessemer  Land  &  Improv.  Co.  v. 
Camphell  (1898)  121  Ala.  50,  77  Am. 
St.  Rep.  17,  25  So.  793  (where  the  fan 
in  a  mine  which  was  on  fire  was  stopped 
by  one  of  the  servants.)  See  further, 
as  to  this  case,  subd.   (a),  supra. 

The  omission  to  give  an  order  which 
should  have  been  given.  Crowley  v. 
Cutting  (1896)  165  Mass.  436,  43  N. 
E.  197  (where  the  foreman  of  a  quarry 
did  not  see  that  holes  drilled  for  the 
dogs  which  were  to  hold  an  unusually 
heavy  stone  while  it  was  being  hoisted). 

The  failure  to  countermand  an  order 
when  due  care  requires  that  it  should 
not  be  executed.  Cavagnaro  v.  Clark 
(1898)  171  Mass.  359,  50  N.  E.  542 
(where  the  superintendent  saw  that  an 
employee,  not  being  aware  that  an  order 
was  given,  was  about  to  place  himself 
in  such  a  position  that  the  execution 
of  the  order  would  imperil  his  safety ) . 

The  right  of  recovery  under  this  head 
is  of  course  conditional  upon  proof  that 
the  order  was  within  the  scope  of  the 
superintendent's  authority.  See  an  un- 
reported and  somewhat  peculiar  case 
mentioned  in  Ruegg  on  Employers'  Lia- 
bility Act,  5tJi  ed.  p.  34,  where,  in  an 
action  alleging  negligence,  the  evidence 
was  that  a  master  stevedore's  foreman, 
not  being  satisfied  with  the  way  a 
laborer  was  doing  his  work  in  the  hold 
of  a  ship,  said  to  a  man  near  him: 
"Get  hold  of  a  block  of  wood  and  chuck 

it    down    on    his head."    The    order 

was  obeyed,  and  the  laborer's  skull  was 
fractured.  A  divisional  court  held  that 
there  could  be  no  recovery. 

Whether  the  givinft  of  directions  3  9 
to  how  a  pile  of  packing  cases  should 
be  moved  is  an  act  of  superintendence 
is  a  question  for  the  jury.  Leu4s  v. 
Roller  &  Smith    (1911)    186  Fed.   403. 

(c)  Failure  to  furnish  proper  appli- 
ances.— A  judgment  awarding  damages 
to  a  boy  injured  while  cleaning  out  a 
brick-pressing  machine  with  his  hands 
should  not  be  set  aside,  where  the  evi- 
dence tended  to  show  that  "scrapers" 
for  doing  this  work  were  not  furnished 
in  sufficient  number  by  the  foreman. 
Race  V.  Harrison  (1893)  10  Times  L. 
R.  (C.  A.)  92,  reversing  (1893)  9 
Times  L.  R.  567. 

A  sufficient  cause  of  action  is  stated 
by  an  averment  that  a  person  to  whom 


the  defendant  had  intrusted  superin- 
tendence "negligently  caused  or  allowed 
the  use  of  means  or  appliances  in  or 
about  attempting  to  get  said  ear  on 
said  rails,  which  would  likely  cause  or 
allow  said  car  to  fall,"  and  by  an  aver- 
ment that  such  a  person  negligently 
"caused  or  allowed  the  attempt  to  get 
said  car  upon  said  rails  without  proper 
appliances."  Louisville  &  N.  R.  Co.  v. 
Jones  (1901)  130  Ala.  456,  30  So.  586> 
In  that  case,  where  the  negligence  com- 
plained of  was  that  of  the  superintend- 
ent in  charge  of  such  work  in  using 
jack  screws  to  support  the  car  which 
was  being  lifted,  it  was  also  held  that 
an  instruction  which  predicated  non- 
culpability if  jack  screws  were  suitable 
appliances  to  use,  and  thus  took  from 
the  jury  the  question  of  whether  there 
was  negligent  superintendence  in  omit- 
ting the  use  of  supports  in  additioYi  to 
the  jack  screws,  was  erroneous,  and 
properly  refused. 

The  fact  that  a  stable  foreman  knew 
of  the  unfitness  of  a  horse,  and  never- 
theless took  no  steps  to  prevent  it  from 
being  used,  tends  to  show  negligence 
on  his  part.  Yarmouth  v.  France 
(1887)  19  Q.  B.  D.  647,  57  L.  J.  Q.  B. 
N.  S.  7,  36  Week.  Rep.  283,  17  Eng. 
Rul.  Cas.  217. 

Where  one  of  the  counts  alleges  that 
the  defective  condition  of  a  brake  "was 
not  remedied  or  discovered,  owing  to 
the  negligence  of  the  defendant,  or  of 
some  person  in  his  employ  intrusted 
with  and  exercising  superintendence,  or 
whose  sole  or  principal  duty  was  super- 
intendence," it  is  error  to  exclude  testi- 
mony going  to  show  that  no  inspection 
was  made  of  a  foreign  car  which  came 
from  a  certain  line.  Such  evidence,  if 
it  is  ofi'ered  merely  for  the  purpose  of 
showing  a  single  omission  of  duty,  is 
incompetent  for  the  reason  that  the  car 
inspectors  are  the  fellow  servants  of 
the  trainmen.  But  it  has  a  tendency 
to  show  under  what  rules,  instructions, 
and  superintendence  the  inspectors  were 
acting,  and  that  these  were  insufficient 
to  provide  proper  inspection.  Cojfee  v 
.A'eio  York,  N.  B.  d  H.  R.  Co.  (1891) 
155  Mass.  21,  28  N.  E.  1328. 

The  common-law  rule  that  where  a 
sufficient  supply  of  proper  temporary 
appliances  has  been  provided,  from 
\yhich  his  servants  may  make  a  selec- 
tion to  replace  those  which  have  become 
unsuitable,  if  a  choice  is  made  of  a 
defective  appliance  whereby  one  of  their 
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number  is  injured  the  master  is  not  tent  for  the  work,  to  lie  done.' — The  fore- 
liable  for  the  negligence  of  a  fellow  man  employed  on  a  pile  driver  may  be 
servant,  is  not,  under  Rev.  Laws,  chap,  guilty  of  negligence  in  allowing  a  work- 
106,  §  71,  applicable  to  a  person  in-  man  apparently  drunk  to  handle  a  fall 
trusted  by  the  master  with  superin-  liable  to  become  caught  on  the  choking 
tendence.  Doherty  v.  Booth  (1909)  200  guard  which  holds  the  driving  hammer 
Mass.  522,  86  N.  E.  945.  in  place,  while  another  workman  is  en- 

The  master  is  liable  for  injuries  due  gaged  in  swinging  the  pile  to  its  place, 

to  the  failure  of  the  superintendent  to  McPhee  v.  Scully  (1895)  163  Mass.  216, 

properly   guy   a    derrick,    although   the  39  N.  E.   1007. 

master  had  furnished  materials  for  so  Since  a  general  manager  exercises  su- 

guying  it.     Bellegarde  v.  Union  Bag  &  perintendence   in    choosing   incompetent 

Paper  Co.   (1904)   90  App.  Div.  577,  86  workmen,   the   master   is   liable  for   an 

N.  Y.  Supp.  72,  affirmed  in   (1905)   181  injury    caused    by    their    incompetence, 

N.  Y.  519,  73  N.  E.  1119.  whether   the    manager   was    present    or 

An  accident  to  a  workman,  due  to  not  while  the  work  was  being  done, 
the  fall  of  a  staging,  may  be  found  Behm  v.  McDcmgall  (1892)  14  Austral- 
to  be  due  to  neglect  in  superintendence,  ian  Law  Times  (Victoria)  47. 
where  it  was  constructed  according  to  (e)  Allowing  abnormally  dangerous 
the  directions  of  one  who  designated  conditions  to  exist  in  the  place  of  icorh. 
the  stock  and  supplies  to  be  used  on  — Negligence  may  properly  be  found 
the  job  and  despatched  the  men  thereto,  on  the  principle  of  res  ipsa  loquitur 
and  who  knew,  or  by  the  exercise  of  (see  opinion  of  Kay,  L.  J.),  where  a 
reasonable  diligence  ought  to  have  manager  of  a  colliery  allowed  an  in- 
known,  that  a  part  of  the  scaffold  which  flammable  brattice  cloth  to  stand  within 
he  directed  to  be  used  was  defective.  2  feet  of  a  winding  engine  having  a 
Donahue  v.  C.  B.  Buck  <&  Co.  (1908)  wooden  brake,  which,  as  he  must 
197  Mass.  550,  18  L.R.A.  (N.S.)  476,  have  known,  frequently  emitted  sparks. 
83  N.  E.  1090.  Thomas  v.  Great  Western  Colliery  Co. 

The    failure    of    a    superintendent   to  (1894)    10   Times   L.   R.    (C.   A.)    244, 

replace  a  defective  hook  in  a  chain  with  reversing  judgment  of  Divisional  Court, 

a    safe    one   is   negligence.     English   v.  For    one    having    superintendence    of 

MilUlen   Bros.    (1909)    132    App.   Div.  railway  tracks   and  cars   in  a  railway 

501,  118  N.  Y.  Supp.  31.  yard   to   direct   or   allow   a   car   to   be 

The   master   is   liable   if   he   intrusts  placed  too  near  another  track,  or,  upon 

the  building  of  a  scaffold  to  his  super-  its   being   there   without   his   fault,   to 

intendent,    and   he   in   turn   intrusts   it  suffer  it  to  remain,  is  negligence  while 

to    subordinates    who,    although    com-  in  the  exercise  of  his  superintendence, 

petent  workmen,   are  negligent  in  this  Kansas  City,  M.  &  B.  R.  Co.  v.  Burton 

work.     Sloss-SheffieU  Steel  &  I.  Co.  v.  (1893)    97  Ala.  240,  12  So.  88. 

Holloway    (1906)    144  Ala.  280,  40  So.  In  McCauley  v.  Norcross   (1892)    155 

211.  Mass.   584,   30  N.  K  464,  the  evidence 

A  verdict  cannot  be  directed  for  de-  was  that  31  feet  from  an  open  hole  in 

fendant   in    an    action    against   an   em-  a  floor  a  few  iron  beams  were  placed; 

ployer    for    injuries    to    an    employee,  that  they   had   been  there   for   two  or 

through    the    fall    of    a    staging    upon  three    days,    and    that    the    defendant's 

which  he  was  working,  because  of  the  superintendent,  being  on  crutches,   and 

use     of     defective    boards,     improperly  walking  about  the  floor  upon  which  the 

selected,   upon   which   to   rest  the   tim-  beams   were   placed,    in    order    to    pass 

bers    supporting    the    staging    planks,  between    a    pile    of    planks    and    these 

where  there   is  evidence  from  which   it  beams,   pushed  one   of  the  beams  with 

can  be  found  that  it  was  the  duty  of  his  foot,  so  that  it  swung  around  on  the 

the  superintendent  in  charge  of  the  men  other  beams  and  fell  down  through  the 

not  to  allow  the  staging  to  he  used  until  hole    on    to    the    plaintiff.      The    Court 

he  had  exercised   due   diligence  to   see  said:      "Upon    these    facts,    the    jury 

that    it    was    properly    assembled    and  might   And   that   the   iron   beams   were 

secured,  and  that  the  accident  resulted  negligently  so  placed  and  left  that  one 

from  his  failure  to  perform  this  duty,  of  them  would  be  liable,  from  a  slight 

Solari  v.  Clark   (1905)    187  Mass.  229,  inadvertent  push  of  the  foot  of  a  passer- 

68  L.R.A.  243,  72  N.  E.  958.  by,    to    fall    through   the   hole.      Being 

(d)   Employing   servants   not   com/pe-  left  in  this  condition  for  two  or  three 
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days,   the   jury   might   infer   a   lack   of  tween  the  rails,  when  he  knew  or  ought 

due   and    proper    superintendence.      Al-  to  have  known  that  the  buckled  rail,  tlie 

lowing    such   things    to   be    negligently  bolts     being     removed,     was     liable    to 

left  for   so   long  a  time   in   a   position  spring  with  great  force.     Southern  R. 

where  they  were  likely  or  liable  to  be  Go.  v.  Blevins    (1904)    66  C.   C.  A.  40, 

toppled  over,   and  one  of  them  to  fall  130  Fed.  688. 

through   the    hole    in   the   floor,    would  Setting   an   inexperienced   servant   at 

warrant  a  finding  of  negligence  on  the  work    in    a    dangerous    place    without 

part  of  the  superintendent  in  exercising  warning  him  of  the  danger  is  negligence 

superintendence."  in  a  superintendent,  for  which  the  mas- 

A    foreman    directly    authorized    to  ter  is  liable.    Reardon  v.  Byrne  (1907) 

carry    on   the    work   in   one    branch    of  195  Mass.  146,  80  N.  E.  827. 

defendant's    steel    plant    is    exercising  A  workman  who  is  struck  by  a  bundle 

superintendence  when  he  directs  a  serv-  of   iron  which   is  being  unloaded   from 

ant  to  take  up  several  planks  forming  a  ship,  in  consequence  of  his  foreman's 

a  temporary   floor,   and  not  to  replace  omitting  to  warn  him  to  stand  out  of 

the  same.    Heffron  v.  Lackawarma  Steel  the  way,   is  entitled  to  recover  on  the 

Go.    (1907)    121   App.   Div.   35,   105   N.  ground    that   the   negligence    was    com- 

Y.   Supp.   429,   affirmed   in    (1909)    194  mitted  in   the  exercise  of   superintend- 

N.  Y.  598,  88  N.  E.  1121.  ence.     Wright  v.  Wallis   (1885;   C.  A.) 

The    failure    of   a    superintendent   to  3  Times  L.  R.  779.     Lord  Esher  said: 

remove  the  overhanging  crust  of  a  pile  "An    argument   has    been   addressed   to 

of  coal,  of  which  he  had  been  notified,  the  court  which  amounts  to  this, — that 

is  negligencee.     Sienbida  v.  Tonawanda  if  you  order  a  man  to  stand  in  a  cer- 

Bowrd  &   Paper   Go.    (1907)    121   App.  tain  place,   and  then   throw   something 

Div.  70,  105  N.  Y.  Supp.  513,  affirmed  at    him,    and    injure    him,    the    injury 

in    (1908)     193    N.    Y.    623,    86    N.    E.  is  not  caused  by  his  conforming  to  the 

1133.  order,  but  solely  by  the  subsequent  act. 

(f)  FcUlure  to  give  instructions  wn-  If  these  refinements  are  to  be  intro- 
der  circumstances  which  indicate  the  duced  into  real  life,  real  life  cannot  go 
propriety  of  doing  so. — Evidence  war-  on  as  it  does.  The  order  to  stand  there, 
ranting  the  inferencee  that  there  was,  and  the  throwing  down  of  the  iron, 
under  the  circumstances,  an  obligation  were  all  part  of  the  same  occurrence." 
to  give  the  plaintiff  instructions  regard-  A  section  man  engaged  upon  a  rail- 
ing the  manner  in  which  his  work  ought  road  track  does  not  take  the  risk  that 
to  be  done,  and  that  his  injury  was  a  foreman  stationed  to  give  him  warn- 
caused  by  his  foreman's  failure  to  give  ing  of  the  approach  of  trains  will  be 
those  instructions,  is  sufficient  to  sus-  negligent  in  the  discharge  of  that  duty. 
tain  a  verdict  in  his  favor.  Race  v.  Davis  v.  New  York,  N.  H.  £  H.  B.  Go. 
Harrison  (1893)  10  Times  L.  R.  (C.  (1893)  159  Mass.  532,  34  N.  E.  1070. 
A.)  92,  reversing  9  Times  L.  R.  567.  The  failure  to  have  a  flag  placed  as 
See  also  Madden  v.  Hamilton  Iron  Forg-  a  signal  that  the  track  is  obstructed  is 
ing  Co.  (1889)  18  Ont.  Rep.  55,  cited  an  act  of  superintendence.  Gampbell 
in  subd.   (o),  supra.  v.  Long  Island  R.  Go.   (1908)   127  App. 

(g)  Failure  to  warn  a  servant  as  to  Div.  258,  11]   N.  Y.  Supp.  120. 

the  existence  of  an  abnornval  danger. —  The  failure  of  a.  section  foreman  to 
The  failure  to  notify  the  second  of  two  give  notice  of  an  approaching  train  is 
relays  of  workmen  engaged  in  repairing  negligence.  Inglese  v.  New  York,  N.  H. 
a  marine  engine,  that  the  crank  shaft  d  H.  R.  Go.  (1909)  133  App.  Div.  198, 
had  been  disconnected  during  the  first  117  N.  Y.  Supp.  392. 
shift,  the  result  being  that  the  shaft  To  start  an  engine  without  any  warn- 
swung  round  and  crushed  one  of  the  ing  in  a  yard  where  workmen  are  en- 
men  in  the  second  relay,  is  negligence  gaged  in  their  duties  may  be  found  to 
in  the  exercise  of  superintendence,  be  negligence.  Hines  v.  Stanley-G.  I. 
Aitken  v.  Newport  Slipway  Dry  Docks  Electric  Mfg.  Go.  (1908)'  199  Mass 
Co.    (1887)    3  Times  L.  R.    (Q.  B.  D.)  522,  85  N.  E.  851. 

527.                                                               _  A  dock  company  is  liable  for  Injuries 

A  section  foreman  was  negligent  in  received  owing  to  the  negligence  of  its 

ordering    an    inexperienced    servant    to  foreman  in  not  informing  the  plaintiff 

tap  the  last  bolt  holding  a  buckled  rail,  that  a  piece  of  the  machinery  which  he 

with    his    wrench,    while    standing   be-  was    employed   to    repair    had   been    so 
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loosened   that  there  was   a  risk   of   its  ham   Street    R.    Co.   v.    Wright    (1901) 

falling.       Aitken   v.    Newport    Slipicay  130  Ala.  419,  30  So.  360. 

Dry   Docks   Go.    (1887)    3   Times  L.  R.  (h)    The  violation  of  rules  promulgat- 

(y.  B.  D. )   527.  ed  iy  the  master. — In  so  far  as  specific 

A   charge   that   the   risk   of   a   heavy  rules   define   the   course   to  be   pursued 

shaft  slipping  out  of  the  hitch  of  the  in  regard  to  matters  pertaining  to  the 

chain     fall     by     which     it     was     being  duty   of   superintendence,    it   is    clearly 

lowered  was  a  transitory  risk,  of  which  not  open  to  dispute  that  their  violation 

defendant   was    not   required   to   notify  may  properly  be  found  to  be  negligence 

a,    servant    who    was    struck    by    it,    is  for    which    the    master    is    responsible, 

properly  refused.     The  risk  is  not  one  Hence,  a  verdict  against  a  railway  com- 

incident    to,    and   ordinarily   to   be   ex-  pany  will   not  be   disturbed  where  the 

pected   to   occur  in,   the   prosecution  of  injury   was   due   to   the   omission   of   a 

the    work    in    which    deceased    was    en-  foreman   of   track   repairers   in   a  yard 

gaged.     Knight  v.   Overman  Wheel  Go.  to  set  a  lookout  to  warn  them  of  the 

(1899)    174   Mass.   455,   54   N.   E.   890.  approach    of    trains,    such    duty    being 

The '  facts    in    evidence    may    some-  imposed  on  him  by  the  company's  rules, 

times  suggest  the  existence  of  this  duty  Duthie    v.    Caledonian    R.    Go.     (1898) 

as     an     alternative     obligation     which  24    Sc.    Sess.    Cas.    4th    series,    934,    35 

ought  to  be  discharged  in  the  event  of  Scot.  L.  R.  726. 

the    servant's    environment    not    being  Nor  where  the  injury  resulted  from  a 

made  as  safe  as  it  would  have  been  if  collision  between  a  hand  car  and  a  work 

some   other    duty   had   been   adequately  train,  caused  by  the  failure  of  a  section 

performed.     If   an   inexperienced  work-  foreman  to  give  the  signals  required  by 

man,   while  engaged   in  undermining  a  the  rules  of  the  road.     Richmond  &  D. 

bank  of  earth,  is  injured  by  the  falling  R.  Go.  v.  Hammond  (1890)  93  Ala.  181, 

of  the  bank  upon  him  during  the  tem-  9  So.  577. 

porary  absence  of  his  employer's  super-  Nor   where    the    evidence    is    that   in 

intendent,    whose   duty   it   is   to   watch  violation   of   a   rule   that   the   engineer 

the  bank  and  to  warn  him  of  the  danger  should  slow  up,  and,  if  necessary,  stop 

of  its  falling,   it  is  a  question  for  the  his  engine  before  reaching  a  switch,  to 

jury  whether  it  was  not  negligence   in  ascertain  whether  it  is  properly  set,  the 

the  superintendent  to  allow  the  plain-  person   running  the  engine  pushed  the 

tiff   to   work   under    the   bank   without  cars   over   the   switch   at   a,   rapid   rate 

shoring  up  the  top  of  it,  or  stationing  when'   the    switch   was    improperly    set, 

someone    to    give    warning.      Lynch    v.  and  caused  a  derailment  and  the  injury 

Allyn    (1893)    160  Mass.  248,  35  N.  E.  complained  of.     Louisville  £  N.  R.  Go. 

550.  V.  Mothershed   (1893)    97  Ala.  261,  12 

A  superintendent  of  a  street  railway  So.  714. 
was  not  bound  to  anticipate  that  the  It  would  seem,  however,  that  if  the 
engineer  of  a  dummy  engine  hauling  a  injurious  act  was  one  which,  under  the 
material  train  on  the  road  just  before  principles  developed  in  the  next  section, 
its  conversion  into  a  trolley  line  would  would  not  be  considered  as  having  been 
hear  a  noise  of  rattling  and  knocking  done  in  the  exercise  of  superintendence, 
rods  underneath  his  seat  in  the  cab,  the  mere  fact  that  the  act  constituted  a 
or  that,  if  he  did  hear  such  a  noise,  he  breach  of  some  rule  ought  not  to  aflTect 
would  protrude  his  person  so  far  out  the  master  with  responsibility.  But  no 
of  the  window  as  to  be  struck  by  a  case  has  been  found  in  which  this  pre- 
trolley  pole  2  feet  distant,  one  of  sev-  cise  situation  was  presented, 
eral  which  had  just  been  erected ;  since,  ( i )  Starting  machinery  negligently. 
if  the  disorder 'was  slight  and  imma-  —The  master  is  liable  for  the  act  of 
terial,  looking  at  it  was  unnecessary,  a  superintendent  in  starting  the  plain- 
while  if  it  was  serious  and  material,  tiflf's  machine  while  the  latter  was  on 
looking  at  it  would  not  remedy  it,  and  another  floor  adjusting  the  shafting, 
in  either  case  the  most  natural  thing  R.oche  v.  Lowell  Bleaoh&ry  (1902)  181 
for  the  engineer  to  do  would  be  to  stop  Mass.  480,  63  N.  E.  943. 
his  engine,  aliaht,  and  examine  it  from  The  master  is  liable  for  the  act  of 
the  ground.  The  superintendent  there-  a  foreman  who  had  taken  personal 
fore  was  not  guilty  of  negligence  in  charge  of  the  repair  and  adjustment  of 
failing  to  warn  the  engineer  as  to  the  machinery,  in  directing  the  engine  to 
position  of  the  posts.  North  Birming-  be  started,  after  a  stop  of  two  hours 
M.  &  S.  Vol.  v.— 327. 
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foreman  or  superintendent.*  Whether  proof  of  that  fact  will  enable 
him  to  maintain  the  action  depends  upon  the  principles  discussed  in 
the  following  section.  On  the  other  hand,  if  the  evidence  tends  to 
show  that  the  accident  was  caused  by  a  breach  of  what  the  jury  may 
properly  find  to  be  a  duty  pertaining  to  superintendence,  and  one  of 
the  counts  of  the  declaration  is  based  upon  the  words  of  the  sub- 
section, the  master  is  not  entitled  to  a  ruling  that,  as  there  was  no 
evidence  of  the  negligence  of  the  defendant,  the  plaintiff  cannot  re- 
cover under  this  count.^ 

1691.  [688]  Acts  done  by  superintendents  while  participating  in  the 
work;  liability  of  master  for. — The  intention  of  the  legislature  that 
the  master  shall  be  answerable  for  the  negligence  of  superintending 
employees  only  when  it  is  committed  in  the  exercise  of  superintend- 
ence is  somewhat  less  explicitly  stated  in  the  statutes  of  Massachu- 
setts, New  York,  'New  Jersey,  and  Colorado  than  in  those  of  Eng- 
land, Alabama,  and  the  British  colonies.  But  it  is  well  settled  that, 
under  the  former  statutes,  no  less  than  under  the  latter,  the  fact  that 
a  person  is  engaged  in  superintendence  does  not  make  his  employer 
liable  for  every  act  which  he  does  while  so  engaged.^  On  the  other 
hand,  all  the  courts  are  agreed  that  the  action  is  not  barred  simply 
by  proof  that  the  default  of  the  superintendent  was  committed  while 
he  was  assisting  the  plaintiff  in  manual  labor.*    A  collation  of  the 

for  the  repairs  and  adjustments  with-  1  Joseph   v.    George    G.   Whitney    Go. 

out   exercising   reasonable    care   to    see  (1900)  177  Mass.  176,  58  N.  E.  639,  per 

that  the  workmen  engaged  in  the  labor  Holmes,  J.     See  also  the  cases  cited  in 

of  repair  and  adjustment  were  in  places  the  following  notes, 

of  safety.     Garlson  v.  United  Engineer-  In   order   to   hold   the   master   liable 

ing  &  Gontroicting  Co.   (1906)   ]13  App.  under  the   act,   it  must  be   shown   not 

Div.  371,  98  N.  Y.  Supp.  1036.  only  that  the  negligence  was  that  of  one 

A  superintendent  who  puts  a  servant  exercising  superintendence,  but  that  he 

to  work  in  a  place  that  is  dangerous  was  engaged  in  an  act  of  superintend- 

if  the  machinery  starts  owes   him  the  ence  at  the  time.    Bess  v.  Furst  (1909) 

duty  of  seeing  that  the  machinery  does  117  N.  Y.  Supp.  939. 

not  start.     Oreenstein  v.  Ghioh    (1905)  Under  the  statute,  no  liability  exists 

187  Mass.  157,  72  N.  E.  955.  for   an   order   given    as   a   mere   detail 

2  Trimlle    v.    Whitin    Mach.    Works  of  the  work.     Beauregard  v.  'New  York 
(1898)    172   Mass.    150,   51   N.   E.   463  Tunnel  Go.    (1910)    136  App.  Div.  834, 
(want  of  gang  plank  caused  injury  to  121   N.   Y.   Supp.   865. 
a  workman  helping  to  place  a  machine  Under  ^  42a  of  the  New  York  rail- 
in  a  car).  road   law,   it  is   only  where   the  negli- 

An  unqualified  direction  to  find  for  gence  complained  of  is  due  to  the  super- 

the  plaintiflF  if  certain  dynamite  which  intendent  in  directing  the  performance 

exploded  had  been  "carelessly  left  buried  of     duties     that    the     statute     applies, 

by   the    defendant,    or    its    servants    or  Gavanagh  v.   Gentral   New  England  R. 

agents  in  the  discharge  of  their  duty,"  Go.    (1909)    131  App.  Div.  856,  116  n! 

is  erroneous.  ■  Sheffield  v .  Harris  (1893)  Y.  Supp.  343. 

101  Ala.  564,  14  So.  357.  z  Kwnsas  Gity,  M.  &  B.  R.  Go.  v  Bur- 

SLynch   v.   Allyn    (1893)    160   Mass.  ton.    (1893)    97    Ala.    240.    12    So     88- 

248,  35  N.  E.  550.  Ray  v.  WalUs   (1887)   51  J.  P.   (C    A  ) 


§  1691] 


EMPLOYER'S  LIABILITY  ACTS. 


5219 


authorities,  however,  discloses  considerable  divergence  of  opinion  as 
to  the  theory  upon  which  the  boundary  line  is  to  be  drawn  between 
the  acts  for  which  the  master  is  and  is  not  responsible. 

Some  cases  present  little  or  no  difficulty.  Thus,  there  is  clearly 
no  ground  upon  which  the  master  can  be  held  liable  for  a  merely 
manual  act  done  by  an  employee  whose  characteristic  functions  are 
not  those  of  a  superintendent  at  all.^  Compare  §  1683,  subd.  c,  ante. 
Again  it  is  obvious  that,  wherever  the  duties  of  an  employee  are 
susceptible  of  a  definite  segregation  into  two  specific  classes,  so  that 
it  is  possible  to  say  that  the  duties  in  one  class  are  those  of  a  su- 
perintendent, while  the  duties  in  the  other  class  are  those  of  a  mere 
servant  who  is  engaged  in  manual  labor  or  discharging  some  func- 
tion which  is  characteristic  of,  and  customarily  intrusted  to,  sub- 
ordinate workmen,  the  exercise  of  superintendence  cannot,  without 
doing  violence  to  the  express  ends  of  the  statute,  be  predicated  as  to 
what  is  done  in  performing  the  latter  class  of  duties.*  The  position 
taken  is  that,  "when  a  person  is  employed  to  work  with  his  hands, 
as  well  as  to  exercise  superintendence     .     .     .     the  line  must  be 


519,  affirming  (1886)  3  Times  L.  R. 
777;  and  the  cases  cited  in  note  6, 
infra. 

That  the  boss  of  a  gang  of  workmen 
is  engaged,  a  greater  portion  of  the 
time,  in  working  with  his  hands,  does 
not  necessarily  show  that  he  is  not 
at  the  same  time  giving  superintendence 
to  the  work,  within  the  meaning  of  a 
statute  making  the  employer  liable  for 
injury  to  his  employee  "by  reason  of  the 
negligence  of  any  person  in  the  service 
of  the  employer,  intrusted  with  and 
exercising  superintendence,  whose  sole 
or  principal  duty  is  that  of  superin- 
tendence." Ganney  v.  Walheine  (1901) 
58  L.R.A.  33,  51  C.  C.  A.  53,  113  Fed. 
66    (Massachusetts  statute). 

In  ISlew  England  Teleph.  &  Teleg.  Co. 
V.  Butler  (1907)  84  C.  C.  A.  217,  156 
Fed.  321,  the  court  in  passing  upon  a 
case  arising  under  the  Massachusetts 
statute  said  even  working  at  all  times 
with  his  hands  would  not  necessarily 
prevent  a  superior  servant  from  exer- 
cising superintendence  in  such  a  way 
that  superintendence  would  be  his  prin- 
cipal duty. 

An  employee's  sole  or  principal  duty 
may  be  that  of  superintendence,  al- 
though he  occasionally  works  with  his 
hands.  Buckley  v.  Beinhauer  (1910) 
136  App.  Div.  540,  121  N.  Y.  Supp.  180, 


affirmed  in    (1911)    201  N.  Y.   572,   95 
N.  E.  1124. 

See  note  to  Rippy  v.  Southern  R.  Co. 
21  L.R.A.(N.8.)   601. 

3  The  starting  of  a  table  used  for  the 
transfer  of  cars  in  a  street-car  barn  by 
a  car  shifter  whose  duty  was  to  get  cars 
ready  for  the  conductors  and  motormen 
was  not  an  act  of  superintendenoy  as  to 
a  conductor  who  was  injured  by  the 
table.  Whelton  v.  West  End  Street  R. 
Co.  (1899)  172  Mass.  555,  52  N.  E. 
1072. 

An  engineer  ^operating  the  engine 
used  in  unloading  a  vessel  is  not  en- 
gaged in  an  act  of  superintendence  in 
running  the  engine,  although  he  may  at 
the  time  be  in  charge  of  the  work. 
Moore  v.  Curran  (1908)  198  Mass.  60, 
84  N.  E.  113. 

The  act  of  a  railroad  engineer  in 
placing  a  ladder  against  a  boiler  of  an 
engine  for  his  fireman  to  mount  so  as 
to  turn  off  the  steam  cannot  be  re- 
garded as  an  act  of  superintendence. 
McDonnell  v.  New  York,  N.  H.  &  H.  Rs 
Co.  (1906)  192  Mass.  538,  78  N.  E. 
548. 

4  In  Kellard  V.  Rooke  (1887)  L.  R. 
10  Q.  B.  Div.  585,  where  an  employee 
alleged  to  have  been  intrusted  with  su- 
perintendenoy habitually  engaged  in  the 
manual  labor  of  hauling  and  throwing 
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drawn  somewhere  between  what  are  acts  of  superintendence  and 
what  are  acts  of  manual  labor,  or  all  that  he  does  must  be  regarded 


bales  of  wool  into  a  ship's  hold,  and  the 
injury  was  caused  by  one  of  these  bales 
falling  upon  the  plaintiff,  it  was  held 
that,  assuming  this  to  be  the  situation, 
it  could  not  be  said  to  come  to  anything 
more  than  this, — that  an  employee  who 
was  a  superintendent  for  some  purposes, 
and  who  was  also  an  ordinary  working 
man  engaged  in  the  work  in  which  the 
plaintiff  was  likewise  engaged,  was 
guilty  of  negligence  whereby  his  fellow 
workman  was  injured,  and  that  the  neg- 
ligence, having  been  committed  whilst 
he  was  in  the  exercise  of  the  manual  la- 
bor in  which  he  was  engaged,  was  not 
in  the  exercise   of   superintendence. 

In  Cashmwn  v.  Chase  (1892)  156 
Mass.  342,  31  N.  E.  4,  where  it  was  held 
that  the  act  of  an  engineer  of  a  hoisting 
apparatus  in  improperly  raising  the  fall 
when  ordered  to  lower  it  was  not  an  act 
of  superintendence,  for  the  reason  that 
in  operating  the  engine  he  was  doing 
the  work  of  a  laborer,  acting  upon  the 
directions  of  others,  and  not  directing 
them,  the  court  said:  "The  negligence 
for  which  the  statute  makes  the  employ- 
er liable  is  that  of  a  person  'intrusted 
with  and  exercising  superintendence.' 
The  employer  is  not  answerable  for  the 
negligence  of  a  person  intrusted  with 
superintendence,  who  at  the  time,  and 
in  doing  the  act  complained  of,  is  not 
exercising  superintendence,  but  is  en- 
gaged in  mere  manual  labor, — ^the  duty 
of  a  common  workman.  The  law  recog- 
nizes that  the  employee  may  have  two 
duties ;  that  he  may  be  a  superintend- 
ent for  some  purpose,  and  also  an  ordi- 
nary workman;  and  that  if  negligent  in 
the  latter  capacity  the  employer  is  not 
answerable.  .  .  .  Unless  the  act  it- 
self is  one  of  direction  or  of  oversight, 
tending  to  control  others  and  to  vary 
their  situation  or  action  because  of  his 
direction,  it  cannot  fairly  be  said  to  be 
one  in  the  doing  of  which  the  person 
intrusted  with  superintendence  is  in  the 
exercise  of  superintendence.  For  the 
negligence  of  such  a  person  in  doing  the 
mere  work  of  an  ordinary  workman,  in 
which  there  is  no  exercise  of  superin- 
tendence, the  employer  is  not  made  re- 
sponsible by  the  statute." 

In  Flynn  v.  Boston  Electric  Light  Go. 
(1898)  171  Mass.  395,  50  N.  E.  937,  a 
verdict  for  the  defendant  was  sustained 


where  the  foreman  of  a  gang  of  linemen 
used  to  labor  as  an  ordinary  workman, 
and  caused  the  injury  while  he  was 
helping  to  pull  back  an  electric  wire 
which  caught  the  branch  of  a  tree  which 
the  plaintiff  was  cutting,  and  broke  it 
off,  allowing  him  to  fall. 

Negligence  in  the  exercise  of  superin- 
tendence intrusted  to  an  employee  is  not 
predicable  in  the  case  of  an  engineer 
whose  duty  it  is  personally  to  operate 
an  engine,  although  he  usually  has  a 
helper,  where  the  evidence  is  that,  in 
the  absence  of  the  helper,  by  the  negli- 
gence of  the  engineer  in  starting  the  en- 
gine, or  in  failing  to  prevent  a  third 
person  from  starting  it,  a  person  en- 
gaged in  repairing  the  engine  was  killed. 
Uantzler  v.  De  Bardelebcn  Coal  &  I.  Co. 
(1893)  101  Ala.  309,  22  L.R.A.  361, 
14  So.  10.  The  court  said:  ''It  being 
his  duty  personally  to  perform — not 
merely  direct — this  labor,  and  his  right 
only  to  have  the  other  man  help  him  to 
perform  it,  his  relation  to  the  machin- 
ery being  primarily  that  of  a  laborer,  it 
cannot  be  said  that  he  was  in  the  exer- 
cise of  any  superintendence  while  he  was 
discharging  this  primal  duty  of  a  man- 
ual laborer.  His  superintendence,  if 
any  he  had,  extended  only  to  his  actual 
direction  of  the  helper,  and  ceased  when- 
ever he  did  any  act  in  person  and  in  the 
line  of  his  duty  as  the  engineer  in 
charge  of  these  machines.  .  .  .  The 
evidence  in  this  case  is  without  conflict 
to  the  effect  that  when  the  engine  moved 
or  was  set  in  motion  Gould's  helper  was 
not  even  on  the  premises,  and  that,  if 
the  engine  was  started  by  Gould,  it 
was  the  direct  negligent  act  of  a  manual 
laborer,  not  in  any  sense  done  in  the 
exercise  of  superintendence,  conceding 
that  at  any  time  superintendence  was 
intrusted  to  him.  This  leaves  the  case 
outside  of  subsec.  2  of  §  2590  [of  the 
Code].  The  death  of  McKay,  on  this 
hypothesis,  was  not  caused  by  the  neg- 
ligence of  a  person  to  whom  superin- 
tendence was  intrusted,  'while  in  the 
exercise  of  such  superintendence.'  On 
the  other  hand,  had  the  jury  concluded 
that  Gould  did  not  start  the  engine, 
but  that  it  was  set  in  motion  by  some 
third  person  in  consequence  of  his'failure 
to  prevent  outside  interference,  the  re- 
sult must  have  been  the  same      On  this 
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as  superintendence  or  as  manual  labor,  which  manifestly  would  be 
unjust."  * 

But  the  solution  of  that  class  of  cases  in  which  the  injury  is  due 
to  the  negligence  of  a  superintendent  in  regard  to  a  manual  act 
casually  done  for  the  purpose  of  expediting  the  work  is  less  easy. 

The  conception  underlying  some  of  the  decisions  is  that  these  inci- 
dental digressions  into  the  functions  of  a  mere  servant  do  not  carry 
him  outside  the  scope  of  his  duties  of  superintendency.  This  doc- 
trine has  the  merit  of  avoiding  the  logical  incongruity  involved  in 
the  hypothesis  that  the  juridical  effect  of  the  same  physical  event  may 
be  different  according  as  it  resulted  from  the  personal  negligence  of 


hypothesis  Gould  was  a,  mere  watch- 
man, for  whose  negligence  the  company 
was  not  responsible  to  his  fellow  serv- 
ant, McKay.  Roberts  &  W.  Liability 
of  Employers  for  Injuries  to  Workmen, 
260.  In  no  possible  aspect  of  the  evi- 
dence was  the  plaintiff  entitled  to  re- 
cover. The  affirmative  charge  for  de- 
fendant  was   properly   given." 

Following  the  Dantzler  Case,  it  was 
held  in  Freeman  v.  Sloss-Shcffield  Steel 
c6  /.  Co.  (1903)  137  Ala.  481,  34  So. 
612,  that  an  engineer  in  charge  of  an 
engine  which  moved  a  steam  shovel 
back  and  forward  was  not  a  superin- 
tendent. 

The  negligence  of  a  conductor  of  a 
freight  train  while  engaged  in  unload- 
ing freight,  causing  an  injury  to  a 
brakeman  assisting  him,  is  that  of  a 
fellow  servant.  Louisville,  N.  A.  d  C. 
R.  Co.  v.  Southwick  (1896)  16  Ind. 
App.  486,  44  N.   E.  263. 

The  foreman  of  a  crew  engaged  in 
repairing  bridges  is  not,  while  gathering 
fuel  for  a  fire  to  thaw  out  materials, 
exercising  any  duty  of  a  superintendent. 
Bannon  v.  New  York  G.  d  E.  B.  R.  Co. 
(1906)  112  App.  Div.  552,  98  N.  Y. 
Supp.  770. 

The  act  of  a  superintendent  in  jerk- 
ing a  belt  which  he,  together  with  the 
plaintiff,  was  adjusting  to  a  machine, 
was  tliat  of  a  fellow  servant  of  the 
plaintiff.  Kujava  \.  Irving  (1907)  122 
App.  Div.  375,  106  N.  Y.  Supp.  837. 

A  foreman  is  a  fellow  servant  with 
the  employees  under  him,  where  both 
are  engaged  in  throwing  rails  upon  a 
car.  Louisville,  X.  A.  &  C.  R.  Co.  v. 
Isom  (1894)  10  Ind.  App.  691,  38  N.  E. 
423. 

The  driving  of   an   automobile  truck 


by  which  the  defendant  was  moving 
from  one  factory  to  another  was  not 
an  act  of  superintendence,  but  was  man- 
ual labor.  Buckley  v.  Dow  Portable 
Electric  Co.  (1911)  209  Mass.  152,  95 
N.  E.  222. 

In  Smith  V.  Pioneer  Min.  £  Mfg.  Co. 
(1906)  146  Ala.  234,  41  So.  475,  it 
was  held  that  the  master  was  not  lia- 
ble for  the  acts  of  a  foreman  performed 
merely  because  of  the  absence  of  the 
workman  whose  duty  it  was  to  perform 
them. 

Where  a  painter  works  both  as  com- 
mon laborer  and  as  a  boss,  and  is  ex- 
pected to  work  with  and  as  the  other 
workman,  his  act  in  attempting  to  hold 
a  ladder,  and  letting  it  slip,  is  not  an 
•act  of  superintendence,  but  of  mere 
manual  labor.  Hoffman  v.  Holt  (1904) 
386  Mass.  572,   72  N.  E.   87. 

5  Riou  v.  Rockport  Granite  Co.  { 1898 ) 
171  Mass.  162,  50  N.  E.  525.  There  it 
was  held  that  the  act  of  an  employee  in 
a  quarry  whose  principal  duty  was  that 
of  superintendent,  in  placing  a  can  of 
powder  preparatory  to  blasting  where  it 
was  hit  by  a  swinging  tag  rope  attached 
to  a  derrick,  was  not  an  act  of  superin- 
tendence. The  court  said:  "If  the  work 
of  blasting  was  in  some  sense  in  the 
nature  of  superintendence,  the  mere 
act  of  fetching  and  putting  down  a  can 
of  powder  preparatory  to  blasting  could 
hardly  be  described  as  an  act  of  super- 
intendence, or  as  anything  more  than  an 
act  of  manual  labor  on  the  part  of 
Labelle.  There  was  nothing  in  it  in- 
volving any  control  over  or  direction  to 
or  oversight  of  any  other  workman,  or 
requiring  any  skill,  or  distinguishing  it 
from  any  other  act  of  manual  labor." 
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the  superintendent  himself,  or  the  negligence  of  a  subordinate  in 
carrying  out  his  orders.* 


6  The  inconguity  noted  in  the  text 
is  illustrated  in  Gallagher  v.  Neu>man 
(1908)  190  N.  Y.  444,  16  L.R.A.(N.S.) 
146,  83  N.  E.  480,  where  a  foreman 
threw  a  shaft  in  motion  while  a  work- 
man was  adjusting  a  belt.  The  court 
said:  "If,  without  taking  any  part  in 
the  actual  adjustment  of  the  belt  on 
the  pulleys,  he  [the  foreman]  had  su- 
perintended the  operation,  and  had 
directed  the  shifting  of  the  lever  which 
put  the  shaft  in  motion  and  injured  in- 
testate, there  could  be  little  doubt  as  to 
the  character  of  his  act  being  one  of 
superintendence.  That,  however,  is  not 
the  case.  He  took  actual  part  with  the 
others  in  the  manual  labor  directed  to- 
ward the  readjustment  of  the  belt,  the 
others  working  at  one  end  of  it  and  he 
at  the  other,  and,  as  we  have  already 
said,  it  seems  permissible  to  infer  that 
his  act  in  putting  the  shaft  in  motion 
was  a  mere  continuance  of  his  labor  for 
the  purpose  of  permitting  the  belt  to 
be  still  further  rolled  onto  the  pulley." 
It  should  be  noted,  however,  that  the 
court  held  merely  that  it  could  not  be 
said,  as  a,  matter  of  law,  that  the  fore- 
man was  acting  as  a  superintendent. 

This  incongruity  is  also  apparent  in 
Buckley  v.  Beinhauer  (1910)  136  App. 
Div.  540,  121  N.  Y.  Supp.  180,  affirmed 
in  (1911)  201  N.  Y.  572,  95  N.  E.  1124, 
where  the  court  says  that  had  the  su- 
perintendent ordered  a  signal  man  to 
give  the  signal  to  the  engineer  to  lower 
the  hoist  it  would  be  plainly  an  act  of 
superintendence,  but  as  the  superintend- 
ent himself  gave  the  signal  it  was  not 
as  clear  a  case,  although  it  was  held 
that  the  question  whether  it  was  an  act 
of  superintendence  should  have  been 
submitted   to   the   jury. 

In  Osborne  v.  Jackson  (1883)  L.  R. 
11  Q.  B.  Div.  619,  48  L.  T.  N.  S.  642, 
recovery  was  allowed  where  the  injury 
was  caused  by  the  negligence  of  a  fore- 
man in  handling  a  plank,  the  other  end 
of  which  was  held  by  the  plaintiff.  The 
foreman  took  the  plank,  and,  in  effect, 
directed  the  plaintiff  to  take  it  when  he 
could  not  do  so  safely,  and  thus  thrust 
on  him  a  duty  he  could  not  safely  per- 
form. The  court  said:  "If  Thomas  [the 
foreman]  had  directed  another  to  do 
what  he  did  himself,  he  would  surely 
have  been  negligent  in  the  exercise  of 


superintendence."  Denman,  J.,  distin- 
guished Sliaffers  v.  General  Steam  Nav. 
Co.  (1883)  L.  R.  10  Q.  B.  Div.  356,  52 
L.  J.  Q.  B.  N.  S.  260,  48  L.  T.  N.  S.  228, 
31  Week.  Rep.  656,  47  J.  P.  327,  on 
the  ground  that  the  negligent  person 
there  had  two  duties,  and  was  not  neg- 
ligent in  his  duty  of  superintendence 
so  as  to  cause  the  accident,  while  in  the 
case  before  him  the  foreman  was  gener- 
ally superintending  the  work  on  which 
the  plaintiff  was  employed. 

It  has  also  been  laid  down  by  the 
English  court  of  appeal  that  the  mere 
fact  that  a  superintendent  undertakes 
to  do  some  manual  work  himself  does 
not  preclude  the  inference  that,  while 
doing  such  work,  he  is  exercising  super- 
intendence. Bay  V.  Wallis  (1887)  51 
J.  P.  (C.  A.)  519  (walking  foreman  of 
a  stevedore  pushed  some  planks  which 
he  had  given  orders  to  lower,  and 
knocked  plaintiff  off  a  platform ) . 

The  act  of  a  foreinan  of  stevedores 
who,  by  way  of  pushing  on  the  work, 
takes  hold  of  a  case  which  is  being 
lowered  into  the  hold  of  a  ship,  and 
impatiently  "cants"  it  over  to  one  side, 
the  result  being  that  it  falls  and  injures 
a  servant,  is  done  by  him  as  superin- 
tendent, and  not  as  a  mere  servant  tem- 
porarily engaging  in  manual  labor. 
Donnelly  v.  Spencer  (1898)  1  Sc.  Sess. 
Cas.  5th  series,  1109,  36  Scot.  L.  R.  876. 
In  this  case  it  was  suggested  that  a 
foreman  is  not  to  be  regarded  as  having 
exchanged  his  functions  of  superintend- 
ent for  those  of  a  mere  servant  engaged 
in  manual  labor,  unless  he  engages  in 
such  labor  some  "appreciable  length  of 
time." 

A  conductor  undertaking  to  make  a 
coupling  between  two  cars,  which,  if  not 
made  properly,  will  affect  the  safety  of 
a  brakeman  who  has  been  ordered  to 
make  a  coupling  between  two  other  ears, 
is  apparently  assumed  to  be  acting  as  a 
superintendent  in  Alabama  Midland  R. 
Co.  V.  McDonald  (1895)  112  Ala.  216, 
20  So.  472.  But  the  decision  was  put 
upon  the  ground  that  no  negligence  was 
established. 

A  superintendent  is  not  relieved  from 
the  obligation  to  use  due  care  for  the 
safety  of  the  employees  by  taking  the 
place  of  the  plaintiff's  companion,  tem- 
porarily, to  assist  in  the  work.    Jordam. 
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Another  conception  is  that  a  superintendent  who,  during  however 
brief  a  period,  engages  in  manual  labor,  is  prima  facie  deemed  to 
have  abdicated  his  functions  of  superintendence,  and  to  be  acting 
ad  hanc  vicem  in  the  capacity  of  a  mere  workman.''  An  extreme 
application  of  this  doctrine  is  found  in  a  case  which  seems  to  em- 
body the  principle  that  an  act  which  is  deemed  to  have  been  done 
as  a  mere  servant,  for  the  reason  that  it  is  manual,  communicates  its 
quality,  as  an  act  of  that  character,  to  acts  incidentally  connected 

V.  New  England  Structural  Co.    (1908)     App.   Div.   595,    105   N.   Y.   Supp.   372. 

197  Mass.  43,  83  N.  E.  332.  The  act  of  a  person  whose  principal 
The  mere  fact  that  a  superintendent    duty   was   that   of    superintendence,    in 

sometimes   lent   a   hand   to   hasten   the  permitting  himself  or  another  laborer  to 

work  does  not  change  his  status.     Hur-  be  in  the  neighborhood   of  a  third   la- 

ley  V.  Oloott   (1909)   134  App.  Div.  631,  borer  with  a  crowbar  in  his  hands,  can 

119  N.  Y.  Supp.  430,  affirmed  in  (1910)  not  be  found  to  be  negligent   superin- 

198  N.    Y.    132,    28    L.R.A.  (N.S.)    238,  tendence     merely     because     the     event 
91  N.  E.  270.  showed   that   it   was   possible   to   harm 

The   mere   fact   that  the   foreman   of  the  latter  employee  by  negligently  hand- 

a  gang  of  men  engaged  in  setting  tele-  ling  or  dropping  the  bar.     Fleming  v. 

phone  poles  performs  some  slight  man-  Elston   (1898)   171  Mass.  187,  50  N.  E. 

ual  labor  in  fastening  a  chain  and  rope  531. 

to  a  pole  does  not  prevent  his  sole  or  A  street  railway  company  is  not  liable 

principal  duty  from  being  that  of  super-  for  injuries  to  a  servant  due  to  negli- 

intendence.      Barrett    v.    New   England  gence  of  the  superintendent  of  its  paint 

Teleph.  &  Teleg.  Go.    (1909)    201  Mass.  shop,  where  at  the  time  of  the  injury 

117,  87   X.  E.  565.  the  superintendent  was  acting  as  motor- 

The  master  is  liable  for  the  acts  of  man.     Brittain  v.  West  End  Street  R. 

his  superintendent,  even  if  he  momen-  Go.   (1897)    168  Mass.  10,  46  N".  E.  111. 

tarily  held  the  handles  of   a  truck  by  A  foreman  on  an  elevated  railroad  in 

means  of  which  iron  girders  were  being  giving  the  signal  when  ties   should  be 

raised.     Connolly  v.  Booth    (1908)    198  thrown  to  the  ground  below  is  engaged 

Mass.  577,  84  N.  E.  799.  in  a  mere  detail  of  the  work.     Larson 

A  superintendent  is  not  relieved  from  v.  Broolclyn  Heights  R.  Co.  (1909)  134 
the  duty  of  using  due  care  for  the  safe-  App.  Div.  679,  119  N.  Y.  Supp.  545. 
ty  of  emplovees  because  he  temporarily  A  foreman  of  a  gang  of  men  en- 
takes  the  place  of  a  laborer.  Jordan  gaged  in  cutting  branches  from  trees  to 
V.  Nexo  England  Structural  Go.  (1908)  allow  the  stringing  of  electric-light 
197  Mass.  43,  83  N.  E.  332.  wires,  whose  only  acts  of  direction  and 

A  foreman  superintending  the  load-  oversight  consist  in  pointing  out  the 
ing  of  a  ship,  who,  upon  finding  the  trees  to  be  trimmed,  is  not  in  the  ex- 
sling  loader  absent  from  his  place,  un-  ercise  of  superintendence  in  holding  a 
dertakes  to  do  the  work  himself,  so  as  rope  attached  to  a  limb  being  sawed,  in 
not  to  retard  the  loading,  is,  while  so  order  that  it  may  fall  to  the  ground, 
acting,  still  in  the  exercise  of  superin-  Lowrey  v.  Huntington  Light  £  P.  Go. 
tendence.  Boon  v.  Broim  (1910)  16  (1907)  121  App.  Div.  245,  105  N.  Y. 
West.  L.  Rep.    (Can.)    120.  Supp.  852,  affirmed  in  (1908)  193  N.  Y. 

Tit  is  not  an  act  of  superintendence  629,  86  N.  E.  1127. 

to  push   a  heavy  beam   with   the   foot.  The  master  is  not  liable  for  injuries 

so  that  it  falls  through  a  hole  in  the  caused  by  the  negligence  of  a  superin- 

floor.      McCauley    v.    Norcross     (1892)  tendent,    where    the    negligence    lay    in 

155  Mass.  584,  30  N".  E.  464.  the   careless   manner   in   which   he   did 

It   is   not  an   act  of  superintendence  the  act,  and  not  in  deciding  that  such 

to  close  the  tail  board  of  a  coal  wagon  an    act    should    be    done.      Sarrisin    v. 

after  the  load  has  been  removed.    Hope  8.  Slater  &  Sons  (1909)  203  Mass.  258, 

V.  ScroMton  &  L.  Coal  Co.    (1907)    120  89  N.  E.  529. 
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witli  it,  which  would  otherwise  have  been  regarded  as  pertain  irig  to 
superintendence.'  The  conclusion  thus  arrived  at,  though  in  a  sense 
logical,  seems  to  ignore  the  essential  rationale  o£  the  theory  of  differ- 
entiation which  the  court  professes  to  be  applying.  It  is  submitted 
that,  if  the  mere  doing  of  a  manual  act  implies  ad  hanc  vicem  a 
temporary  devestiture  of  the  functions  of  superintendence,  the  dis- 
charge of  one  of  those  functions,  even  when  it  is  intimately  asso- 
ciated with  the  manual  act  in  question,  should  be  regarded  as  involv- 
ing pro  tanto  the  resumption  of  these  functions.  Under  any  other 
theory,  it  is  clear,  the  master  will  enjoy  all  the  advantages,  and  be 
subject  to  none  of  the  drawbacks,  of  the  doctrine  that  the  applicability 
of  the  statute  is  to  be  tested  solely  by  the  character  of  the  functions 
in  regard  to  which  negligence  is  alleged. 

The  severe  doctrine  adopted  in  the  cases  just  cited  is  qualified  ta 
the  extent  of  allowing  the  servant  to  recover  when  the  manual  act 
in  question  was  so  connected  with  a  plan  or  order  coming  from  him 
in  the  exercise  of  his  authority  as  to  show  that  the  plan  was  ill  con- 
ceived or  the  order  negligent.®    But  this  qualification  is  not  construed 


8  In  WMttaher  v.  Bent  (1897)  167 
Mass.  588,  46  N.  E.  121,  it  was  held 
that  a  superintendent  of  an  iron  foun- 
dry does  not  exercise  superintendence  in 
setting  up  molds  and  inspecting  them 
with  reference  to  their  condition  as  to 
dampness,  or  in  assuring  an  employee 
that  they  are  all  right,  where  such  acts 
are  mere  matters  of  detail  and  of  re- 
curring necessity.  According  to  the 
plaintiff's  testimony  he  asked  the  super- 
intendent if  the  molds  were  all  right, 
and  received  the  answer,  "Yes,  go  ahead. 
Bob."  It  was  argued  that,  assuming  the 
superintendent  not  to  have  acted  as 
such  in  setting  up  the  mold,  he  did  ex- 
ercise superintendence  in  what  he  said 
to  the  plaintiff,  according  to  a  distinc- 
tion pointed  out  in  Kalleck  v.  Deering 
(1894)  161  Mass.  469,  470,  42  Am.  St. 
Rep.  421,  37  N.  E.  450.  But  the  court 
said:  "We  think  that  the  answer,  'Yes. 
go  ahead,'  was  not  the  direction  of  a 
superior,  but  merely  the  assurance,  in  a, 
customary  colloquial  form,  of  the  fellow 
workman  who  had  inspected  the  mold, 
that  all  was  safe.  A  doubt  might  be 
raised  as  to  the  effect  of  a  previous 
statement  by  the  plaintiff  that  the  fore- 
man gave  him  a  ladle  of  iron  to  pour, 
which  looks  at  first  like  a  direction  to 
do  what  the  foreman  ought  to  have 
known  to  be  dangerous.    But  it  appears 


from  the  context  that  it  means  only 
that  the  foreman  that  morning  was  do- 
ing the  manual  work  of  filling  the  la- 
dles, and  handed  one  to  the  plaintiff. 
It  was  part  of  the  plaintiff's  regular 
business  to  pour." 

In  a  later  ease  it  was  laid  down  that, 
"the  employer  is  not  made  answerable- 
by  the  statute  for  acts  of  superintend- 
ence negligently  performed  in  his  serv- 
ice by  an  ordinary  workman,  or  by  one 
who  is  both  workman  and  superintend- 
ent, in  making  declarations  which  may 
be  interpreted  either  as  orders  of  a 
superintendent  or  as  assurances  of  ai 
fellow  workman,  if  in  fact  they  are 
merely  such  assurances."  Cavagncuro- 
v.  Clarh  (1898)  171  Mass.  367,  50  N.  E. 
542. 

^Joseph  V.  George  G.  Whitney  Co. 
(1900)  177  Mass.  176,  58  N.  E.  639, 
per  Holmes,  Ch.  J.  The  authority  for 
this  proposition,  cited  by  the  learned 
judge,  was  O'Brien  v.  Look  (1898)  171 
Mass.  36,  50  N.  E.  458,  where  it  was 
held  that  the  manual  labor  of  a  super- 
intendent who  directed  the  method  of 
lowering  the  fore  and  after  into  its 
socket,  in  unwinding  a  rope  from  the- 
drumhead,  cannot  be  separated  from  his 
duty  as  superintendent,  so  as  to  relieve- 
the  master  from  liability  for  injury  to- 
a  servant,  resulting  from  the   superin- 
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as  involving  the  conclusion  that  every  act  done  by  a  superintendent, 
even  to  help  in  carrying  out  an  order  which  he  himself  has  given, 
should  be  regarded  as  part  of  his  superintendency.'"  A  fortiori  is 
the  master  not  liable  where  the  act  of  the  superintendent  has  no 
proper  connection  with  his  duties.  "The  question  whether  the  con- 
nection is  close  enough  is,"  as  has  been  observed  by  Chief  Justice 
Holmes,  "one  of  degree,  and  naturally  different  people  will  draw 
the  line  at  different  points."  ^^ 

The  cases  cited  in  this  section  should  be  compared  with  the  com- 
mon-law decisions  reviewed  in  §§  1473-1476,  ante. 


tendent's  negligence  in  unwinding  the 
rope  when  it  was  in  a  wet  condition. 

In  McCaie  v.  Shields  (1900)  175 
Mass.  438,  56  N.  E.  699,  the  acting 
superintendent  in  a  foundry  directed  the 
plaintiff  to  use  a  mold  for  a  casting,  in 
which  he  had  made  a  perforation  with  a 
rusty  piece  of  iron.  The  evidence  tended 
to  show  that,  when  the  molten  iron  came 
in  contact  with  the  rust  in  the  mold  left 
there  by  the  iron  used  in  perforating 
it,  it  caused  an  explosion  resulting  in 
plaintiff's  injury.  It  was  held  that  the 
superintendent  in  placing  the  dangerous 
mold  in  plaintiff's  hands,  and  directing 
him  to  use  it,  acted  as  a  superintendent, 
but  whether  the  act  of  perforation  itself 
\vas  one  of  superintendence  was  not  de- 
cided. 

In  Malcolm  v.  Fuller  (1890)  152 
Mass.  160,  25  N.  E.  83,  it  was  held  that, 
as  a  foreman  of  a  quarry  was  exercising 
superintendence  in  determining,  after 
the  firing  of  a  blast,  that  the  tamping 
should  be  cleared  out  of  a  drill-hole  by 
drilling,  a  servant  injured  by  an  explo- 
sion while  the  work  was  being  done 
might  recover,  regardless  of  the  fact 
that  the  superintendent  himself  struck 
the  drill. 

In  Crowley  v.  Cutting  (1896)  165 
Mass.  436,  43  N.  E.  197,  where  a  stone 
Avhich  was  being  hoisted  slipped  out  of 
the  dogs  which  held  it,  for  the  reason 
that  no  holes  had  been  drilled  to  receive 
them,  a  verdict  for  a  servant  injured  by 
the  fall  of  the  stone  was  upheld,  al- 
though the  superintendent  adjusted  one 
of  the  dogs  himself. 

In  Ray  v.  Wallis  (1887)  51  J.  P. 
(C.  A.)  519,  the  court  mentioned,  as  an 
additional  reason  for  holding  the  de- 
fendant liable,  the  fact  that  the  manu- 
al work   was   connected  with  an   order 


previously  given,  but  the  decision  was 
independent  of  this  factor. 

10  Joseph  V.  George  C.  Whitney  Co. 
(1900)    177    Mass.   176,   58   N.   E.    639. 

11  Joseph  V.  George  C.  Whitney  Co. 
(1900)  177  Mass.  176,  58  N.  E.  639. 
There  the  plaintiff  was  at  work  on  an 
embossing  machine  which  was  not  run- 
ning, and  had  his  hands  between  its 
jaws,  when  another  workman  called  the 
superintendent,  who  leaned  over  between 
plaintiff's  machine  and  another  to  give 
directions  to  the  second  workman,  and 
accidentally  touched  the  shipper,  thereby 
starting  plaintiff's  machine,  and  causing 
the  injury.  Held,  that  plaintiff  could 
not  recover.  "The  precise  place,"  it  was 
said  in  the  opinion  of  the  court,  "in 
which  Meyer,  the  superintendent,  should 
be  while  giving  his  directions,  the  way 
in  which  he  should  stand  or  sit,  and  his 
care  in  managing  his  body  in  the  place 
he  selected,  were  too  much  the  accident 
of  his  independent  personality,  and  too 
remote  from  the  act  of  giving  the  orders, 
for  us  to  charge  the  defendant  with  the 
consequences  of  his  neglect  in  that  re- 
gard. The  matter  may  be  stated  in  a 
different  form.  If  the  motion  of  Meyer 
which  caused  the  injury  be  regarded  as 
part  of  an  act  of  superintendence,  the 
fact  that  he  was  superintending  was  in 
no  way  a  necessary  element  in  producing 
the  injury.  But  we  are  of  opinion  that 
by  a  true  construction  of  the  statute  the 
superintendence  must  contribute  as 
such,  and  that  when,  as  here,  it  had 
nothing  to  do  with  the  injury  qua  super- 
intendence, the  case  is  not  within  the 
act." 

Even  if  a  superintendent  traveling  on 
a  street  car  as  a  passenger  is  a  super- 
intendent to  the  extent  of  having  his 
eye  on  the  way  in  which  the  car  is 
managed,  his  superintendence,  as  such. 
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E.  Liability  foe  in  jukies  caused  by  the  negligence  of  a  pekson 

TO  WHOSE  OEDEBS  THE  INJURED  SERVANT  WAS  BOUND  TO  CONFORM. 

1692.  [689]  Introductory.— In  section  1,  subs.  3,  of  the  English 
act,  it  is  provided  that  a  servant  shall  have  a  right  of  action  against 
his  employer,  whenever  injury  is  caused  to  a  workman  "by  reason  of 
the  negligence  of  any  person  in  the  service  of  the  employer,  to  whose 
orders  or  directions  the  workman,  at  the  time  of  the  injury,  was 
bound  to  conform,  and  did  conform,  where  such  injury  resulted  from 
his  having  so  conformed."  This  provision  is  inserted  verbatim  in 
the  Canadian  and  Australian  Acts.  The  statutes  of  Alabama  and 
Indiana  include  a  clause  of  essentially  the  same  purport,  but  no 
provision  of  this  tenor  is  found  in  those  of  Massachusetts,  New  York, 
or  Colorado. 

This  subsection  may  be  regarded  as  being,  broadly  speaking,  de- 
claratory of  the  "superior  servant  doctrine"  (see  chapter  lxi.,  sub- 
title D,  ante),  which,  as  we  have  had  occasion  to  remark  in  §  1683, 
subd.  c,  ante,  is  not  embodied  in  the  preceding  subsection  of  the  act. 
The  decisions  based  upon  that  doctrine,  however,  have  not,  so  far 
as  appears,  influenced  the  courts  to  any  extent  in  their  construction 
of  this  provision.  The  specific  language  used  by  the  legislatures  has 
alone  been  considered  on  ascertaining  the  extent  of  the  master's  statu- 
tory liability,  and  it  is  therefore  merely  from  the  standpoint  of  corn- 
does  not  contribute  to  an  injury  re-  107  App.  Div.  176,  94  N.  Y.  Supp.  942, 
ceived  by  the  conductor  through  strik-  aflBrmed  in  (1908)  191  N.  Y.  329,  84  N. 
ing  against  a  tree  close  to  the  track  in   E.  73. 

consequence  of  his  having  to  step  round  A  railroad  conductor  cannot  be  said 
the  superintendent  while  he  is  standing  to  be  acting  as  superintendent  in  the  ab- 
on  the  running  board.  Hall  v.  Wake-  sense  of  the  regular  superintendent, 
field  d  8.  Street  R.  Co.  ( 1901 )  178  Mass.  when  he  violates  an  order  which  the 
98,  59  N.  E.  668.  rules  require  to  be   strictly   conformed 

"That  a  negligent  act,  although  com-  to  until  fulfilled,  superseded,  or  an- 
mitted  by  one  intrusted  with  superin-  nulled.  Crosly  v.  Lehigh  Valley  R.  Go. 
tendence  by  the  common  employer  and  (1905)  70  C.  C.  A.  199,  137  Fed.  765. 
while  in  the  exercise  of  such  superin-  On  the  other  hand,  it  has  been  held 
tendence,  is  not  an  act  for  which  the  that  a  jury  is  justified  in  finding  that 
employer  is  responsible,  when  it  is  not  a  superintendent  in  general  control  of 
an  act  of  superintendence  under  the  the  entire  work  of  digging  a  new  trench 
statute,  is  clear  upon  reason  and  is  set-  was  engaged  in  an  act  of  superintend- 
tled  by  the  authorities."  Western  R.  Go.  ence  in  walking  along  the  bank,  and  in 
V.  Milligam  ( 1902 )  135  Ala.  205,  93  Am.  stopping  to  look  down  at  the  work  in 
St.  Rep.  31,  33  So.  438  (plaintiff  was  the  course  of  which  he  precipitated  a 
injured  by  sportive  act  of  superintend-  fall  of  the  bank.  McGoy  v.  Westborouqh 
ent).  (1899)    172  Mass.  504,  52  N.  E.   1064 

The  act  of  a  foreman  in  turning  on  See  also  McGauley  v.  Noreross  (1892) 
electric  power,  which  he  is  unauthorized  155  Mass.  584,  30  N.  E.  464,  the  facts 
to  do,  is  not  an  act  of  superintendence,  of  which  are  stated  under  §  1690  note  1 
Quinlan  V.  Lacka/wanna  Steel  Co.  (1905)    subd.  (/)   ante.  '  ' 
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parative  jurisprudence  that  the  decisions  which  apply  the  doctrine  in 
question  are  of  any  interest  or  utility  in  the  present  connection. 

1693.  [690]  Conditions  precedent  to  recovery. — The  establishment 
of  the  following  propositions  is  an  essential  prerequisite  to  the  main- 
tenance of  an  action  under  this  provision: 

(1)  That  the  directing  employee  was  invested  by  the  master  with 
authority  to  give  orders  which  the  injured  employee  was  bound  to 
obey. 

(2)  That  the  particular  order  given  was  one  within  the  scope  of 
"the  authority  thus  conferred  on  the  directing  employee. 

(3)  That  the  act  of  the  injured  employee  which  led  to  his  receiv- 
ing the  injury  was  done  in  compliance  with  an  order  actually  or 
impliedly  given. 

(4)  That  there  was  a  causal  connection  between  the  giving  of  the 
order  and  the  injury  received. 

(5)  That  the  directing  employee  was  wanting  in  due  care  either 
with  respect  to  the  order  itself  or  with  respect  to  some  duty  in  the 
performance  of  which  he  represented  the  master. 

These  constituents  of  the  plaintiff's  right  of  action  will  be  dis- 
cussed in  the  following  sections. 

1694.  [691]  To  what  superior  servants  the  subsection  is  applicable. — 
As  the  fact  that  the  injury  resulted  from  conformity  to  an  order  is 
the  sole  prerequisite  to  recovery  under  this  provision,  it  would  seem 
to  be  applicable  to  any  employee  who  is  authorized  to  give  an  order 
in  respect  to  the  subject-matter,  whether  he  is  or  is  not  a  superin- 
tendent or  foreman,  as  that  term  is  commonly  understood.  And  on 
the  whole  this  is  the  effect  of  the  decisions  on  which  the  question  has 
been  directly  raised,  though,  in  reference  to  the  facts  involved,  it 
can  scarcely  be  said  that  they  are  entirely  consistent* 

1  Recovery  has  been   allowed  for  the  A  machineman  in  a  foundry  who  di- 

negligence  of  the  following  employees:  rected   the   workmen   as   to   what   they 

A  carman  under  whose  directions  the  were  to  do,  although  he  could  not  dis- 

plaintiflF  was  unloading  a  van.   Millward  charge  them,  and  could  only  enforce  his 

V.  Midland  R.  Co.    (1884)    L.  R.  14  Q.  directions  by  an  appeal  to  the  foreman 

B    Div    68    54  L.   J.  Q.  B.  N.   S.   202,  of  the  works.  Dolan  v.  Anderson  (1885) 

52  L.  T.  n'.  S.  255,  33  Week.  Rep.  366,  12  Sc.  Sess.  Gas.  4th  series,  804,  22  Scot. 

49  J.  P.  453.  L-  R-  529. 

An   employee   who   was   sent   with    a  An  employee  in  a  switchyard  who  or- 

small  gang  of  men  to  construct  an  ele-  ders   and   directs   the   switching   of   the 

vator    and  who  was  the  only  person  on  cars  and  the  movements  and  the  actions 

the  premises   authorized  to  give  orders  of  the  men  is  a  superintendent.    Terre 

about    the    work      Wild    v.    Way  good  Haute  d  L.  R.  Co.. y.  Rittenhouse  {IQOI) 

[1892]  1  Q.  B.   (C.  A.)   783,  61  L.  J.  Q.  28  Ind.  App.  633,  62  N.  E.  295. 

B.   N.   S.   391,   66  L.  T.  N.  S.   309,  40  A  complaint  is  not  demurrable  which 

Week.  Rep.  501,  56  J.  P.  389.  in  efifect  alleges  that  the  injury  was  due 
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Under  any  theory  it  is  clear  that  the  master  cannot  be  held  liable 
for  the  negligence  of  an  employee  who  has  not  been  authorized, 
either  expressly  or  by  implication,  to  give  orders  in  respect  to  the 
subject-matter.* 


to  the  negligence  of  the  employer  in  ap- 
pointing an  incompetent  person  to  su- 
perintend a  work  requiring  such  special 
skill  as  the  pulling  down  of  a  building. 
Flynn  v.  McGaw  (1891)  18  Se.  Sess. 
Cas.  4th  series,  555. 

In  Consumers'  Paper  Co.  v.  Eyer 
(1903)  160  Ind.  424,  66  N.  E.  994,  it 
was  held  that  an  engineer  was  bound  to 
conform  to  the  orders  of  the  president  of 
the  company  in  an  emergency,  where  the 
superintendent  was  absent. 

But  in  Hooper  v.  Holme  (1897)  13 
Times  L.  R.  6,  affirming  12  Times  L.  R. 
537,  the  defendant  was  held  not  to  be 
liable  for  the  negligence  of  a  mere  fore- 
man of  a  small  gang  consisting  of  two 
masons  and  two  mason's  laborers,  told 
off  to  do  some  repairs  on  s  railway  via- 
duct. In  the  divisional  court  this  de- 
cision was  put  by  Mathew^,  J.,  upon  the 
ground  that,  to  make  an  employer  liable, 
there  must  be  someone  who  had  author- 
ity to  give  orders — that  is,  who  had  a 
mandate  from  the  employer.  It  may  be 
that  the  decision  in  the  court  of  appeal 
was  really  intended  to  rest  upon  the 
hypothesis  that  there  was,  as  a  matter 
of  fact,  no  "mandate"  from  the  em- 
ployer. Or  the  theory  of  the  ruling  may 
be,  in  part  at  least,  that  there  was  no 
proof  of  any  order  influencing  the  plain- 
tiff's action.  See  §  1697,  post,  where  the 
case  is  referred  to.  Unless  these  special 
reasons  be  regarded  as  the  rationale  of 
the  conclusion  arrived  at,  the  effect  of 
the  decision,  when  taken  in  connection 
with  that  in  Wild  v.  Waygood  [1892] 
1  Q.  B.  (C.  A.)  783,  61  L.  J.  Q.  B.  N.  S. 
391,  66  L.  T.  N.  S.  309,  40  Week.  Rep. 
501,  56  J.  P.  389,  seems  to  amount  to 
little  more  than  this — that  the  employee 
who  is  thus,  in  a  sense,  placed  in  charge 
of  a  small  gang  of  this  description,  is 
presumed  not  to  be  one  of  those  to  which 
this  provision  of  the  statute  is  appli- 
cable, but  that  this  presumption  may  be 
rebutted  by  showing  that,  as  a,  matter 
of  fact,  he  was  authorized  to  give  orders. 
It  would  appear,  however,  that  there  is 
really  some  difference  of  opinion  among 
English  judges  in  regard  to  the  appli- 
cability of  this  section  of  the  statute  to 
such  employees,  for  we  find  Smith,  J., 


remarking,  obiter,  in  an  earlier  case, 
that  the  master  is  not  liable  for  the 
negligence  of  "a  mere  foreman -of  a  gang 
of  laborers."  Kellard  v.  Rooke  (1887) 
L.  R.  19  Q.  B.  Div.  585,  588.  Hawkins, 
J.,  expressed  no  definite  opinion  in  that 
case;  nor  did  the  justices  of  appeal  (L. 
R.  21  Q.  B.  Div.  367,  57  L.  J.  Q.  B. 
N.  S.  599,  36  Week.  Rep.  875,  52  J.  P. 
820). 

In  an  action  for  injuries  resulting  in 
plaintiff's  death  an  instruction  that,  if 
the  jury  found  that  the  decedent,  while 
in  the  defendant's  employ,  was  directed 
by  the  conductor  in  charge  of  defend- 
ant's train  to  set  the  brake  on  a  car, 
it  was  intestate's  duty  to  obey  such  di- 
rection, using  due  caution,  is  not  errone- 
ous, where  the  evidence  clearly  showed 
that  intestate  was  under  the  conductor 
in  charge  of  the  train  and  subject  to 
his  orders  at  the  time.  Hunt  v.  Conner 
(1901)  26  Ind.  App.  41,  59  N.  E.  50. 

2  As,  where  a  fellow  workman  directed 
the  plaintiff  to  take  a  load  of  iron  stan- 
chions on  a  trolley  with  the  sides  un- 
protected. Corcoran  v.  East  Surrey 
Ironworks  Co.  (1888)  5  Times  L.  R. 
(Q.  B.  D.)  103,  58  L.  J.  Q.  B.  N.  S.  145. 

In  Brown  v.  FurnAval  (1896)  23  Sc. 
Sess.  Cas.  4th  series,  492,  the  judges 
doubted  whether  a  workman  who  calls 
other  servants  to  his  assistance  and  di- 
rects them  as  to  the  loading  of  a  heavy 
piece  of  machinery  onto  a  truck  is 
within  this  section;  but  this  seems  to 
be,  beyond  all  question,  a  case  in  which 
there  was  no  mandate  from  the  em- 
ployer. 

The  conductor  of  a  railroad  freight 
train  has  a  right  to  employ  a  person  to 
perform  the  necessary  duties  of  a  brake- 
man  or  trainman  suddenly  becoming  ill, 
or  otherwise  unable  to  fill  his  place ;  and 
a  person  receiving  personal  injuries 
while  so  temporarily  employed  will  be 
treated  as  an  employee  of  the  company, 
in  an  action  for  damages  for  such  in- 
juries; but  not  if  plaintiff  was  merely 
a  bystander,  and  ordered  by  the  con- 
ductor to  connect  the  coupling,  but  was 
under  no  obligation  or  agreement  to  obev 
the  order.  Georgia  P.  R.  Co.  v.  Provst 
(1887)   83  Ala.  518,  3  So.  764,  where  it 
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This  section  is  applicable  only  to  employees  who  are  intrusted 
with  the  function  of  giving  directions  which  are  orders  in  the  legit- 
imate and  ordinary  acceptation  of  that  term.  An  employee  whose 
duty  it  is  merely  to  give  signals  is  not  a  representative  of  the  mas- 
ter.* 

Where  both  the  complainant  and  the  negligent  employee  occupied 
positions  which  implied  the  possession  of  a  power  to  control  other 
employees,  the  master's  liability  must,  of  course,  be  determined  with 
reference  to  the  question,  whether,  as  a  matter  of  fact,  the  complain- 
ant was  subject  to  the  directions  of  the  negligent  employee.* 

Whether  the  defendant  can  be  held  liable  under  this  provision  for 
the  negligence  of  an  intermediate  employer  depends  upon  whether 
that  employer  is  an  independent  contractor  or  a  person  who,  with 
his  workman,  has  entered  into  the  service  of  the  defendant  and  is 
subject  to  his  control.* 

1695.  [692]  Temporary  substitutes  for  regular  foremen,  status  of. — 
It  seems  to  be  laid  down  as  an  unqualified  principle  in  an  Indiana 

was  held  that  a  night  watchman  about  129.  Lord  Coleridge  said:  "I  do  not 
a  station,  who  had  voluntarily  taken  think  that  such  a  communication  as 
passage  on  a  freight  train  to  a  place  this  as  to  starting  a  machine,  from  one 
where  he  took  his  meals,  could  not  re-  workman  to  another,  is  an  order  or  di- 
cover  for  injuries  received  in  complying  reotion  within  the  meaning  of  the  words 
with  the  conductor's  order  or  request  to  of  the  subsection,  which  are  more  appli- 
couple  two  cars.  cable  in  my  view  to  a  man  in  a,  superior 

This  case  was  followed  in  a  later  one,  position,  and  do  not  apply  to  fellow 
where  it  was  held  that  a  mere  direction  workmen,  who  are  not  in  the  least  in  a 
by  a  conductor  to  turn  a  switch,  given  position  of  superiority  to  each  other,  or 
to  an  occasional  employee  of  the  com-  amenable  even  to  the  suggestions  of  one 
pany,  who  boarded  the  train  of  his  own  another."  Compare  the  common-law  de- 
accord,  while  off  duty,  did  not  render  cisions  to  the  effect  that  employees 
the  company  liable  for  an  injury  siis-  whose  functions  are  to  give  signals  are 
tained  by  such  employee  while  comply-  not  performing  a  non-delegable  duty, 
ing   with    the    direction.      McDaniel   v.    See  §  1537,  ante. 

Highland  Ave.  &  Belt  R.  Go.  (1890)  90  *  A  man  charged  with  the  operation  of 
Ala.  64,  8  So.  41.  the  furnaces  in  a  foundry  cannot  prop- 

3  A  person  employed  in  a  mine,  whose  erly  be  held  a  person  to  whose  orders  a 
duty  it  was  to  notify  by  signal  when  master  mechanic  is  bound  to  conform, 
conditions  were  such  that  work  which  where  the  evidence  is  that  each  is  su- 
the  miners  were  bound  to  do  might  be  preme  and  of  equal  degree  in  his  pecul- 
safely  proceeded  with,  is  not  a  person  iar  department.  Birminghcmi  FurrMce 
"to  whose  orders  and  directions  a  work-  c6  Mfg.  Co.  v.  Oross  (1892)  97  Ala.  220, 
man  is  bound  to  conform,"  within  the    12  So.  36. 

meaning  of  the  employers'  liability  act.  6  A  mine  owner  has  been  held  answer- 
Metcalf  V.  Great  Boulder  Proprietary  able  for  the  negligence  of  the  employer 
Gold  Miryes  (1906)  3  Austr.  Comm.  L.  of  "butty"  men,  i.  e.,  men  who  joined 
^.  543.  together  to  get  out  coal  at  so  much  a 

An  employee  who  merely  tells  another  ton,  the  evidence  showing  that  the  de- 
that  the  time  has  arrived  for  setting  in  fendant  had  the  right  to  discharge  such 
motion  a  machine  which  they  are  both  employees.  Broiiyn-  v.  Butterley  Coal  Co. 
«n<»aged  in  operating  is  not  a  repre-  (1885)  2  Times  L.  R.  (Q.  B.  D.)  159, 
sentative  of  the  master.  Howard  v.  53  L.  T.  N.  S.  964.  50  J.  P.  230. 
Bennett    (1888)    58   L.   J.   Q.  B.  N.   S. 
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case  that,  in  the  absence  of  specific  evidence  of  authority  to  appoint 
a  substitute,  a  court  will  presume  that  a  superintendent  or  foreman 
exceeds  his  powers  in  temporarily  delegating  his  functions  of  con- 
trol to  one  of  his  subordinates,  and  that  for  this  reason  a  workman 
who  is  injured  by  conforming  to  the  orders  of  the  delegate  cannot, 
recover  damages  from  the  master.^  This  doctrine  seems  to  be  a 
much  more  dubious  application  of  the  maxim.  Delegatus  non  potest 
delegare,  than  the  decisions  which  deny  the  servants'  right  to  re- 
cover for  injuries  caused  by  the  defaults  of  a  temporary  superin- 
tendent. See  §  1688,  ante.  The  only  condition  precedent  to  re- 
covery under  this  provision  of  the  statutes  is  that  the  plaintiff  shall 
have  been  bound  to  conform  to  the  orders  of  the  negligent  fellow 
employee.  The  essential  question,  therefore,  in  such  cases  seems 
to  be,  not  whether  the  delegation  of  powers  was  authorized,  but 
whether  employers,  as  a  class,  would  accept,  as  a  valid  excuse  for 
disobedience  to  the  orders  of  the  substituted  foreman,  the  plea  that 
he  was  not  a  legally  appointed  deputy.  If  this  question  must,  as 
seems  inevitable,  be  answered  in  the  negative,  the  theory  of  the  court 
in  this  case  is  clearly  erroneous,  for  the  proposition  that  disobedience 
to  such  orders  will,  in  the  large  majority  of  cases  at  least,  draw 
down  upon  a  servant  the  displeasure  of  the  employer,  and  even  ex- 
pose him  to  imminent  risk  of  dismissal,  may  reasonably  be  said  to 
involve  the  proposition  that  conformity  to  the  orders  is  obligatory 
upon  him.  It  is  true  that,  if  a  servant  was  really  justified  in  dis- 
obeying an  order  of  a  deputy  foreman,  the  master  would  not  be  justi- 
fied in  dismissing  him  because  the  order  was  disobeyed,  and  it  may 
therefore  be  urged  that  tht  law  cannot  test  the  existence  or  absence 
of  a  duty  with  reference  to  any  other  assumption  than  that  the  mas- 
ter will  act  as  he  ought  to  act  in  the  premises.  To  this  reasoning  there 
is,  it  may  be  conceded,  no  direct  answer,  but  its  effect  would  seem 
to  be  adequately  countervailed  by  the  practical  consideration  that 
it  is  neither  fair  to  the  servants  themselves,  nor  conducive  to  the 
interests  of  the  master,  to  lay  down  a  rule  which  would  impose  upon 
subordinates  the  duty  of  inquiring,  in  each  particular  instance  of 
the  appointment  of  a  deputy  by  a  foreman,  whether  or  not  the  ap- 
pointment has  actually  been  authorized  by  the  master  Such  a  rule 
is  open  to  the  very  same  objections  as  those  which  have  been  deemed 
conclusive  against  the  theory  that  a  master  is  exempt  from  responsi- 
bility if  the  order  to  which  the  plaintiff  conformed  was  one  which 

i  Hodges     v.     Standard     Wheel     Co.    (1899)    152  Ind.  680,  52  N.  E.  391,  54 
N.  E.  383. 
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the  directing  employee  was  expressly  forbidden  to  give.  See  next 
section.  The  most  rational  principle,  it  is  submitted,  which  can  be 
laid  down  for  the  solution  of  such  cases  is  that  subordinates  are  en- 
titled to  regard  themselves  as  being  bound  to  comply  with  an  order 
of  an  employee  temporarily  acting  as  foreman,  unless  the  delegation 
of  authority  has,  to  their  knowledge,  been  expressly  prohibited  by 
the  master,  or  the  order  which  they  are  required  to  execute  is  mani- 
festly beyond  the  scope  even  of  the  authority  conferred  upon  the 
regular  foreman  himself. 

1696.  [693]  To  what  orders  a  servant  is  bound  to  conform. — (See 
also  the  preceding  section,  ad  finem,  and  §  1698,  'post.)  All  the 
powers  which  are  reasonably  incidental  to  the  exercise  of  his  general 
power  are  deemed  to  have  been  impliedly  conferred  upon  a  super- 
vising employee.^ 

Where  injury  is  caused  to  a  workman  by  reason  of  his  conform- 
ing to  a  negligent  order  of  an  employee  whose  orders  he  was  bound 
to  obey,  the  master  is  liable,  although  the  order  was  to  do  something 
expressly  forbidden  by  the  employer's  rules.*  But  an  exception  to 
this  application  of  a  familiar  principle  of  the  law  of  agency  to  actions 
brought  under  the  statute  is  admitted  to  exist  wherever  the  for- 
bidden order  was  one  which  the  plaintiff  knew  to  be  outside  the  scope 
of  the  authority  of  the  directing  employee.* 

1697.  [694]  When  a  servant  is  deemed  to  have  acted  under  orders. — 
To  entitle  an  injured  servant  to  maintain  an  action  it  is  not  neces- 
sary to  prove  that  an  order  was  given  by  means  of  words.  An  order 
within  the  meaning  of  the  statutes  may  be  implied  from  circum- 

ilf  the  coupling  of  cars  in  a  certain  47  L.  T.  N.  S.  476,  31  Week.  Eep.  231, 
way  will  save  time,  a  conductor  is  au-  the  plaintiff,  a  van  guard  in  the  service 
thorized  to  direct  them  to  be  coupled  in  of  the  defendants,  was  at  the  time  of 
that  way.  Grand  Trunk  R.  Co.  v.  the  accident  under  the  age  of  fifteen, 
Weegar  (1894)  23  Can.  S.  C.  422,  per  and  was  aware  that  there  was  a  rule  of 
King,  J.  This  point  was  not  noticed  by  the  company  that  no  van  guard  under 
the  other  members  of  the  court,  nor  by  the  age  of  fifteen  was  ever  to  drive  a 
the  lower  courts  ( [1893]  23  Ont.  Rep.  van.  The  defendant's  foreman  ordered 
436  [1893]  20  Ont.  App.  Eep.  528).  him,  the  plaintiff,  to  drive  a  van  load  of 

D  Marley  v.  Osiorn  (1894)  10  Times  fish  to  market,  and  said  he  would  be 
L.  R.  (Q.  B.  D.)  388,  where  Cave,  J.,  paid  extra  money  for  so  doing.  The  boy 
said:  "The  legislature  did  not  intend  did  drive  the  van,  and  in  consequence 
to  leave  it  to  the  workman  to  go  into  was  thrown  down  from  his  seat  and 
the  question  whether  the  order  given  seriously  injured.  Held,  that  he  was 
was  right,  if  it  was  an  order  he  was  properly  nonsuited,  on  the  ground  that, 
bound  to  obey,  but  intended  that  in  as  he  was  not  obliged  to  obey  the  order 
every  case  in  which  a  superior  had  given  so  given,  the  foreman  was  not  a  person 
an  order  which  an  inferior  would  be  to  whose  orders  in  regard  to  the  subject- 
bound  to  obey,  the  master  would  be  lia-  matter  he  was  bound  to  conform,  and 
ble  for  the  consequences."  that  the  true  cause  of  the  accident  was 

3  In  Bunker  v.  Midlaiid  R.  Co.  (1883)    his  own  contributory  negligence. 
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stances,  and  it  is  primarily  a  question  for  the  jury  whether  it  shall 
be  so  implied.^  Among  the  circumstances  which  may  justifiably 
furnish  a  basis  for  the  inference  that  the  plaintiff  was  acting  under 
orders  is  the  customary  course  of  proceeding  on  previous  occasions 
when  similar  work  was  to  be  done.^ 

Where  the  injury  resulted  from  the  adoption  of  some  particular 
method  of  doing  the  work  assigned  to  the  plaintiff,  the  master  is 
responsible  if  that  method  was  specifically  designated  by  the  superior 
servant  in  giving  his  order.'    In  the  absence  of  specific  directions,  a 

^  Millmard  v.  Midland  R.  Co.  (1884)  the  ordinary  course  for  him  to  do  in 
L.  R.  14  Q.  B.  Div.  68,  54  L.  J.  Q.  B.  unloading  similar  goods.  Is  it  neces- 
N.  S.  202,  52  L.  T.  N.  S.  255,  3.3  Week,  sary  in  order  that  the  subsection  may 
Rep.  366,  49  J.  P.  453,  per  Day,  J.  apply,  that  an  order  should  be  verbally 
(p.  70).  given  to  a  man  to  do  what  it  is  the  or- 

According  to  Rigby,  L.  J.,  in  Reynolds  dinary  course  of  his  duty  to  do  every 
V.  Holloway  (1898")   14  Times  L.  R.  551,    day  in  the  week?" 

one,  at  least,  of  the  grounds  of  the  de-  This  case  was  followed  in  Cox  v.  Ham- 
cision  in  Hooper  v.  Holme  (1807)  13  ilton  Sewer  Pipe  Co.  (1887)  14  Ont. 
Times  L.  R.  6,  where  the  plaintiff  was  Rep.  300,  where  it  was  laid  down  that 
injured  while  mixing  cement  in  a  place  recovery  is  not  dependent  upon  proof  of 
where  he  was  liable  to  be  struck  by  pass-  the  giving  of  a  speciiie  order  at  the  time 
ing  trains,  was  that  an  order  could  not  of  the  accident,  general  prior  orders  ba- 
be implied  from  the  fact  that  the  fore-    ing  sufficient. 

man  of  the  gang  was  himself  doing  A  verdict  for  the  plaintiff  will  not  be 
similar  work  in  an  equally  dangerous  disturbed  where  the  evidence  was  that 
place.  See  further  as  to  this  case  he  lost  his  hand  while  taking  some  stuff 
§  1694,  note  1,  am-te.  out  of  a  mixing  machine  while  it  was 

An  express  order  to  go  between  an  in  motion,  and  that  his  foreman  had 
engine  and  a  car  to  uncouple  them  will  taught  him  to  do  this,  and  it  was  the 
be  implied  from  a  special  order  to  un-  usual  method  of  doing  the  work.  Med- 
couple  at  a  time  and  under  circum-  way  v.  Qreenmch  Inlaid  Linoleum  Co. 
stances  when  it  was  necessary  to  go  be-  (1898)  14  Times  L.  R.  -(C.  A.)  291. 
tween  them  to  conform  to  the  special  3  Weegan  v.  Grand  Trunk  R.  Co. 
order.  Mobile  £  0.  R.  Co.  v.  George  (1893)  "23  Ont.  Rep.  436,  affirmed  in 
(1891)   94  Ala.  199,  10  So.  145.  (1893)  20  Ont.  App.  Rep.  528  (no  opin- 

Z  Milheard  Y.  Midland  R.  Co.  (1884)  ion)  (1894)  23  Can.  S.  C.  422  (con- 
L.  R.  14  Q.  B.  Div.  68,  54  L.  J.  Q.  B.  ductor  told  a  brakeman  to  arrange  the 
N.  S.  202,  52  L.  T.  N.  S.  255,  33  Week,  coupling  apparatus  in  a  certain  way  for 
Rep.  366,  49  J.  P.  453.  There  the  plain-  the  purpose  of  coupling  an  engine  to  a 
tiff  was  not  expressly  ordered  to  do  the  car,  and  then  signaled  for  the  engine  to 
work  in  the  manner  which  resulted  in  back  up  before  he  had  ascertained 
injury  to  him,  but  he  testified  that  he  whether  or  not  the  coupling  had  been 
did  it   in  that  manner   without  orders    completed). 

because  he  had  done  so  on  previous  In  a  case  where  there  is  evidence  go- 
occasions,  and  that  his  superior  saw  ing  to  show  that  the  accident  was  caused 
what  he  was  doing  and  made  no  objec-  by  that  form  of  negligence  which  con- 
tion.  The  contention  of  defendant's  sists  in  ordering  one  man  to  do  work 
counsel  that  the  act  did  not  apply  be-  which  cannot  be  safely  done  unless  two 
cause  no  direct  order  was  given  at  the  are  assigned  to  it,  it  is  a  misdirection 
time  the  injury  was  received  did  not  to  tell  the  jury  that  there  was  a 
prevail.  Day,  J.,  said:  "Surely  the  or-  "special"  order  within  the  act,  and  a 
der  need  not  be  by  express  words.  The  verdict  for  the  defendant  rendered  after 
jury  might  think  that  an  order  was  im-  such  a  charge  will  be  set  aside.  Barber 
plied  from  the  circumstances."  Mathew,  v.  Burt  (1894).  10  Times  L.  R.  (Q.  B. 
J.,  said:  "The  plaintiff  was  doing  D.)  383. 
what,  according  to  his  evidence,  it  was        The  master  is  liable  for  injuries  re- 
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general  direction  is  deemed  to  authorize  the  doing  of  a  thing  in  the 
manner  reasonably  proper  for  doing  it.* 

[The  "order  or  direction"  must  be  held  to  refer  to  some  specific, 
in  contradistinction  to  general,  duty  which  the  offending  servant  has 
authority  to  impose.**] 

A  servant  is  deemed  to  have  been  injured  by  conforming  to  an 
•order,  where,  in  carrying  out  a  general  direction,  he  uses  the  means 
which,  to  a  person  possessing  his  limited  knowledge  of  the  conditions, 
it  might  seem  reasonable  to  adopt  under  the  circumstances,  though 
an  expert  would  have  adopted  a  different  method.^ 

[The  pressing  of  a  signal  button  is  an  instruction  within  the  mean- 
ing of  the  act.®*] 

1698.  [695]  Necessity  of  establishing  a  causal  connection  between 
-the  order  and  the  injury.— To  entitle  a  plaintiff  to  recover  under  this 
provision  he  must,  in  fact,  have  conformed  to  the  order  of  the  negli- 
gent coemployee  in  respect  to  the  particular  act  which  he  was  doing 
at  the  time  when  he  was  injured.*  Hence,  an  action  in  which  the 
plaintiff  seeks  to  recover  on  the  theory  that  he  was  injured  by  con- 


ceived by  the  servant  while  engaged  in 
work  being  done  in  accordance  with  the 
specific  directions  received  from  a  super- 
intendent, not  only  as  to  the  particular 
work  to  be  done,  but  as  to  the  manner 
of  doing  it,  including  the  position  to  be 
occupied  by  him,  when  the  injuries  were 
directly  caused  by  a  negligent  act  of  the 
superintendent  done  after  the  order  to 
the  employee  was  issued.  Toledo,  St. 
L.  d  W.  R.  Go.  V.  Pavey  (1906)  39  Ind. 
App.  284,  79  N.  E.  529. 

To  make  the  subsection  apply,  it  is 
necessary  that  the  order  from  conform- 
ing to  which  the  injury  resulted  should 
be  particular  to  the  effect  of  superseding 
the  exercise  of  the  workman's  own  pri- 
vate judgment  and  discrimination,  and 
substituting  therefor  the  behest  of  the 
person  to  whose  directions  he  is  bound 
to  conform.  Canavan  v.  Green  (1905) 
8  8c.  Sess.  Cas.  5th  series,  275. 

4  King,  J.,  in  Grand  Trunk  R.  Go.  v. 
Weegan  (1894)  23  Can.  S.  C.  422.  This 
point  was  not  noticed  in  the  Ontario 
court  of  appeal  or  divisional  court. 

*aThe  statute  does  not  apply  to  gen- 
eral, as  distinct  from  special,  orders. 
Indianapolis  Street  R.  Co.  v.  Kane 
(1907)  169  Ind.  25,  80  N.  E.  841,  re- 
hearing denied  in  (1907)  169  Ind.  40, 
81  N.  E.  721.  See  also  Pittsburqh,  C.  C. 
d  St.  L.  R.  Go.  V.  7? OSS  (1907)  169  Ind. 
M.  &  S.  Vol.  v.— 328. 


3,  80  N.  E.  845 ;  Richey  v.  Cleveland,  C. 
G.  &  St.  L.  R.  Go.  (1911)  47  Ind.  App. 
123,  93  N.  E.  1022. 

It  must  be  made  to  appear  that  the 
injured  employee  was  acting  under  some 
special  order  or  direction  of  the  person 
to  whose  order  he  was  bound  to  conform, 
when  injured;  and  it  is  not  enough  to 
show  that  he  was  performing  his  general 
duties.  Indiana  Mfg.  Go.  v.  Buskirk 
(1903)   32  Ind.  App.  414,  68  N.  E.  925. 

A  statute  making  the  master  liable 
for  Injuries  received  by  an  employee 
while  obeying  the  order  or  direction  of 
a  vice  principal  does  not  apply  to  orders 
which  are  as  broad  as  the  whole  service, 
so  that  at  the  time  of  the  injury  the 
person  injured  was  governing  himself 
according  to  his  own  judgment  as  to 
what  was  proper.  Southern  Indiana  R. 
Co.  V.  Earrell  (1903)  161  Ind.  689,  63 
L.R.A.  460,  68  N.  E.  262. 

B  Hamilton  Bridge  Co.  v.  O'Connor 
(1895)  24  Can.  S.  C.  598,  affirming 
(1892)  21  Ont.  App.  Rep.  596  (1894) 
25  Ont.  Rep.  12. 

5a  Tennessee  Coal,  Iron  &  R.  Co.  v. 
Cottrell  (1911)  173  Ala.  538,  55  So.  791. 

1  Hodges  v.  Standard  Wheel  Co. 
(1899)  152  Ind.  680,  52  N.  E.  391,  54 
N.  E.  383;  Clear  Creek  Stone  Go.  v.  Car- 
michael  (1905)  37  Ind.  App.  413,  73  N. 
E.  935,  76  N.  E.  320. 
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forming  to  an  order  to  take  up  the  position  which  he  occupied  at 
the  time  of  the  accident  is  not  maintainable,  where  the  only  possible 
inferences  from  the  evidence  are  either  that  no  such  order  was  given 
at  all  or  that  the  order  actually  given  was  to  stand  away  from  that 
position ;  *  nor  where  the  superior  servant,  although  he  had  authority 
to  direct  the  plaintiff  to  perform  the  duty  which  brought  him  to  the 
place  where  he  was  injured,  had  no  authority  to  send  him  to  that 
place  rather  than  to  any  other.^ 


The  fact  that  a  superintendent  di- 
rected a  servant  engaged  in  using  a 
sledge  to  stril<e  harder,  and  to  use  a 
"swinging"  blow  instead  of  an  "up  and 
down"  blow,  does  not  render  the  master 
liable  for  injuries  to  a  servant  who  was 
holding  the  buffer  which  was  being 
struck  by  the  sledge,  where  such  injuries 
were  due  to  the  sledge  being  diverted 
by  coming  in  contact  with  a  stone  pro- 
jecting from  a  wall,  and  striking  the 
servant's  hands,  several  accurate  blows 
having  been  struck  after  the  superin- 
tendent's directions  were  given.  Wil- 
kinson Go-op:  Glass  Co.  v.  Dickinson 
(1905)   35  Ind.  App.  230,  73  N.  E.  957. 

BKellard  v.  Rooke  (1888)  L.  R.  21 
Q.  B.  Div.  367,  57  L.  J.  Q.  B.  N.  S. 
599,  36  Week.  Rep.  875,  52  J.  P.  820 
( plaintiff  struck  by  a  bale,  while  stand- 
ing under  the  hatchway  of  a  ship) . 

S  One  employed  to  work  at  a  machine 
in  a  shed,  who  is  subject  to  directions 
from  a  carpenter  as  to  what  work  he 
shall  do,  but  in  no  other  respect,  who 
while  working  overtime  in  the  evening 
is  injured  by  the  negligence  of  the  car- 
penter, who  was  stacking  timber  in  the 
shed,  in  which  it  was  not  safe  for  them 
both  to  work  at  the  same  time,  cannot 
recover  against  the  employer.  Snoieden 
V.  Baynes  (1890)  L.  R.  24  Q.  B.  Div. 
568,  affirmed  in  (1890)  L.  R.  25  Q.  B. 
Div.  193.  In  the  divisional  court.  Wills, 
J.,  argued  thus:  "It  seems  to  us  that 
there  is  no  connection  between  his  doing 
that  piece  of  work  rather  than  any 
other,  and  the  accident.  Sellick  [the 
carpenter]  had  no  authority  to  send  him 
to  any  other  place  to  work,  or  to  exercise 
any  discretion,  or  give  any  orders  as  to 
where  he  should  go  to  do  the  work. 
Whatever  work  Sellick  had  told  him  to 
do,  he  would  have  been  in  the  same 
place,  so  that  it  was  in  no  sense  the  ex- 
ercise by  Sellick  of  an  authority  vested 
in  him  and  exercised  by  him  that 
brought   the    plaintiff   into    what    ulti- 


mately proved  to  be  a  place  of  danger. 
We  think  the  order  whifh  is  contem- 
plated by  this  subsection  must  be  one 
which  is  really  that  of  the  person  in  the 
position  of  Sellick,  and  which  Is  the  di- 
rect offspring  of  some  choice  or  exercise 
of  judgment  and  will  on  his  part;  if 
not,  it  is  not  his  order  at  all.  Sellick 
had  authority  to  say,  'You  shall  do  this 
bit  of  work  or  that  bit  of  work,'  but  not 
'You  shall  do  it  at  this  place  or  that 
place.'  The  choice  of  place  rested  with 
someone  else.  So  far  as  the  evidence 
goes  upon  this  point,  the  shed  in  ques- 
tion was  t\)e  plaintiff's  regular  place  of 
work,  and  it  has  not  been  suggested  that 
either  he  had  any  choice,  or  Sellick  any 
control,  in  respect  of  the  place  where 
the  work  should  be  done.  .  .  .  We 
think  it  right,  however,  to  point  out 
that,  besides  the  broad  distinction  we 
have  already  dealt  with,  there  is  one 
obvious  difference  (whether  affecting 
the  right  of  action  or  not),  between  a 
case  in  which  the  circumstances  of  dan- 
ger are  brought  about  by  the  perform- 
ance on  the  part  of  the  person  injured 
of  acts  the  direct  result  of  obedience  to 
an  order  then  and  there  given,  and  which 
then  expose  him  to  immediate  risk  if  the 
person  giving  the  order  be  careless,  and 
a  case  in  which  obedience  to  the  order 
is  accompanied  by  no  circumstance  of 
present  risk  from  the  negligence  of  the 
person  giving  the  order,  and  in  which, 
if  the  mere  fact  that  obedience  to  the 
order  involves  the  presence  of  the  work- 
man in  a  spot  where  he  is  afterwards 
endangered  by  the  act  of  the  person  giv- 
ing the  order  is  sufficient  to  give  a  right 
of  action,  the  liability  may  flow  from  an 
order  given  a  week  or  a  month  before  the 
accident  happened.  In  such  a  case  it  is 
obvious  that  such  an  order  might 
amount  to  very  little  more  than  the 
mere  selection  of  a  particular  workman 
to  be  employed  upon  a  particular  job, 
and  it  is  difficult  to  suppose  that  such  a 
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It  is  not  enough  to  prove  that  there  was  negligence  in  a  servant  of 
the  defendant  which  caused  the  injury,  nor  that  that  negligence  was 
the  negligence  of  the  person  to  whose  orders  the  plaintiff  was  bound 
to  conform.  It  must  be  proved  that  the  injury  arose,  not  alone  from 
the  negligence  of  such  a  person,  but  also  from  his  having  conformed 
to  the  order.*  If  the  only  negligence  charged  is  that  which  inheres 
in  the  order  itself,  the  two  ingredients  of  the  right  of  action  thus 
specified  will,  in  the  nature  of  the  case,  be  merged  in  the  single  ques- 
tion, whether  the  injury  was  the  consequence,  in  a  legal  sense,  of  the 
servant's  obedience  to  the  order.  This  question  is  one  partly  of  fact 
and  partly  of  law  and  is  determined  by  the  same  tests  as  those  ordi- 
narily employed  for  the  solution  of  similar  problems.^  See  chapter 
Lxvii.,  ante. 

But  if  the  alleged  breach  of  duty  was  in  respect  to  something  done 
or  omitted  after  the  servant  had  complied  with  an  order  which  was 


case  could  be  within  the  act."  In  the 
court  of  appeal  Lord  Esher  thus  tersely 
stated  his  view:  "Unless  the  plaintiff 
can  show  that  Sellick  had  authority  to 
tell  him  where  he  was  to  work  and  at 
what  time,  he  cannot  succeed  in  his  ac- 
tion. I  cannot  see  any  evidence  of  such 
an  authority.  The  evidence  shows  that 
the  only  authority  of  Sellick  was  to  tell 
the  plaintiff  what  work  he  was  to  do. 
There  is  no  evidence  that  Sellick  had 
any  authority  to  tell  the  plaintiff  to 
work  overtime,  or  that  under  his  agree- 
ment with  the  defendant  the  plaintiff 
was  bound  to  work  overtime  if  Sellick 
told  him  to  do  so  There  is,  therefore, 
no  evidence  of  any  order  given  to  the 
plaintiff  by  Sellick  which  led  to  the  ac- 
cident." Fry,  L.  J.,  based  his  judgment 
on  the  ground  that  "the  accident  arose 
from  the  plaintiff's  working  overtime  by 
his  own  voluntary  act." 

iWild  V.  Waygood  (1892)  1  Q.  B. 
783,  61  L.  J.  Q.  B.  N.  S.  391,  66  L.  T. 
N.  S.  309,  40  Week.  Rep.  501,  56  J.  P. 
389,  per  Lord  Herschell.  In  the  same 
case  Lindley,  J.,  expressed  his  views  as 
follows:  "Negligence  must  be  proved, 
but  something  more  must  be  proved,  and 
when  you  come  to  examine  the  section 
you  must  prove  this  much  more, — that 
the  negligence  was  that  of  a  person  in 
the  employ  of  the  defendant,  to  whose 
orders  the  plaintiff  was  bound  to  con- 
form; and,  secondly,  that  the  injury  to 
the  plaintiff  resulted  from  his  having 
conformed  to  those  orders.     The  whole, 


I  think,  comes  to  this, — that  the  injury 
must  be  the  result  of  negligence  of  the 
person  giving  those  orders  and  of  the 
plaintiff  conforming  to  those  orders  It 
will  not  do  to  prove  one  of  these  things 
only;  the  injury  must  be  the  result  of 
the  two,  and  if  the  two  are  so  connected 
together  as  to  cause  the  injury,  then  it 
appears  to  me  that  the  case  comes  with- 
in this  section." 

5  The  order  of  a  foreman  to  be  quick 
is  not  the  "cause"  of  an  injury  received 
by  a  workman  through  stumbling  over 
some  loose  bricks,  and  falling  under  a 
car,  where  the  expression  was  not  used  in 
such  a  manner  as  to  imply  that  extraor- 
dinary diligence  was  to  be  used,  but 
merely  in  the  ordinary  sense  of  a  direc- 
tion to  proceed  with  his  work.  Martin 
V.  Gonnah's  Quay  Alkali  Co.  (1885)  33 
Week.  Rep.  (Q.  B.  D.)  216. 

See  also  Harris  v.  Tvnn  (1889)  5 
Times  L.  R.  (Q.  B.  D.)  221,  the  facts  of 
which  are  stated  in  the  following  sec- 
tion. 

Where  an  injury  was  received  by  a 
brakeman  in  consequence  of  a  fellow 
brakeman's  having  given  to  another 
brakeman  a  wrong  signal,  which  was 
finally  transmitted  to  the  engineer  by 
the  conductor,  it  was  held  that  the  cause 
of  the  injury  was  the  negligence  of  the 
first  brakeman  who  gave  the  signal,  and 
that  there  could  be  no  recovery  under 
this  provision  of  the  statute.  Grand 
Rapids  &  I.  R.  Go.  v.  Pettit  (1901)  27 
Ind.  App.  120,  60  N.  E.  1000. 
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not  an  improper  one  considering  the  circumstances  under  which  it 
was  given,  the  analysis  of  the  causation  is  less  simple.  In  a  case  in- 
volving this  situation,  it  has  been  held  by  the  English  court  of  appeal 
that  the  servant  is  not  required  to  prove  that  the  injury  resulted  from 
his  conformity  to  orders,  as  its  causa  coAisans,  but  merely  that  such 
conformity  was  the  catisa  sine  qua  non  of  the  injury.^*  That  this 
doctrine  is  subject  to  some  limitation,  and  that  it  does  not  render 
the  master  liable  for  all  subsequent  delinquencies  of  the  directing 
employee,  is  apparent  from  the  opinions  of  the  lord  justices.  But 
neither  this  nor  any  other  reported  decision  indicates  with  any  clear- 
ness the  principle  upon  which  the  line  is  to  be  drawn  between  the 
acts  for  which  the  master  is  or  is  not  responsible.*  In  Alabama  the 
view  is  taken  that  the  injured  servant  cannot  recover  unless  the 

5a  See  Alabama  Steel  &   Wire  Co.  v.  that  I  do  not  think  it  essential  to  show 

TaMant  (1910)  165  Ala.  521,  51  So.  835.  that   the   conformity   to   the   order  was 

6  In  the  case  referred  to  {Wild  v.  what  has  been  called  the' causa  causans 
Waygood  [1892]  1  Q.  B.  (C.  A.)  783,  61  of  the  injury.  The  negligence  must  be 
L.  J.  Q.  B.  N.  S.  391,  66  L.  T.  N.  S.  proved,  and  if  you  prove  the  negligence, 
309,  40  Week.  Rep.  501,  56  J.  P.  389),  then  it  is  sufficient  if,  in  addition  to 
the  plaintiff  was  held  entitled  to  recover  proving  that,  you  also  prove  that  the 
for  an  injury  resulting  from  the  negli-  injury  resulted,  not  from  the  negligence 
gence  of  his  foreman  in  starting  an  ele-  alone,  but  from  the  negligence  and  the 
vator,  while  he  was  standing,  in  compli-  conforming  to  the  order."  Kay,  L.  J., 
ance  with  the  foreman's  directions,  on  discussing  the  three  possible  construc- 
a  plank  extending  across  the  elevator  tions  that  might  be  put  on  the  section 
shaft.  Lord  Herschell  said:  "Now,  in  said:  "The  first  point  that  has  been 
this  case  it  appears  to  me, — and  I  do  urged  before  us  is  that  it  only  means 
not  propose  to  lay  down  any  general  an  injury  from  conforming  to  a  negli- 
rule  upon  the  subject, — that  it  is  quite  gent  order — the  negligence  being  in  the 
clear  the  injury  did  result  from  the  order  itself.  The  second  is  that  it  means 
plaintiff  having  conformed  to  an  order,  anything  that  may  occur  while  conform- 
when  he  was  told  to  go  to  a  place  which  ing  to  an  order ;  and  the  third  is  that 
was,  and  must  have  been  known  to  be,  it  means  only  such  direct  or  indirect 
a  dangerous  place,  if  the  person  who  results  as  are  closely  connected  with  the 
told  him  to  go  there  was  guilty  of  negli-  order  that  has  been  given.  I  think  the 
gence.  That  person  having  been  guilty  first  construction  argued  for  is  inadmis- 
of  negligence,  created  the  danger,  and  sible.  The  section  clearly  shows  that  it 
caused  the  injury,  it  seems  to  me  the  is  not  confined  to  an  injury  caused  by 
case  is  within  the  very  terms  of  the  act.  a  negligent  order,  but  that  it  must  be 
It  is  not  necessary  to  endeavor  in  the  caused  by  the  negligence  of  the  person 
present  case  to  determine  or  lay  down  giving  the  order,  and  must  result  from 
any  general  rule  as  to  the  construction  conforming  to  the  order  given.  I  do 
of  this  section,  beyond  this, — that  I  am  not  think  that  it  would  be  the  proper 
quite  clear  it  is  not  limited  to  an  injury  construction  of  that  subsection;  I  think 
arising  from  an  order,  which  order  is  it  would  be  much  too  narrow  to  say  that 
negligent  in  itself.  That  is  one  conten-  it  refers  merely  to  negligence  in  giving 
tion  put  before  us.  I  think  the  words  the  order.  Then  I  think  the  second  con- 
in  the  act  of  Parliament  are  conclusive  struction  would  also  be  much  too  wide, 
against  any  such  construction.  It  would  To  say  that  it  includes  every  case  of 
be  limiting  it  far  beyond  what  the  words  negligence  after  an  order  has  been  given 
either  require  or  will  admit  of.  That  which  the  workman  was  bound  to°con- 
is  all  I  lay  down  as  regards  the  con-  form  to  at  the  time  would  make  it  ex- 
struction  of  the  section,  beyond  this, —  tend  to  a  case  where  the  order  was  a 
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superior  servant  was  negligent  in  giving  the  directions  which  were 
conformed  to.''     That  this  construction  of  the  words  of  the  statute 


general  order  to  assist  the  person  who 
gave  it  in  certain  work,  and  which  might 
be  given  days  or  weeks  before;  and  the 
accident  might  result  from  the  negligent 
act  of  that  person  while  the  workman 
was  assisting  him.  I  am  not  prepared 
at  present  to  say  that  the  construction 
of  the  subsection  is  so  wide  as  that.  It 
seems  to  me  the  third  construction  is 
the  most  reasonable  construction  of  the 
section — that  it  relates  to  negligence 
which  has  an  intimate  connection  with 
the  conforming  of  the  workman  to  an 
order  given  him  at  the  time  of  the  in- 
jury, and  to  which  he  was  conforming 
at  the  time  of  the  injury.  .  .  .  The 
negligence  was  really  a  combination  of 
those  two  things.  If  the  workman  had 
not  been  on  the  plank,  there  would  have 
been  no  negligence  in  pulling  the  string. 
It  was  because  the  workman  was  there 
at  the  moment,  conforming  to  the  order 
given  to  him  by  Duplea,  that  the  pulling 
of  the  string  by  Duplea  was  an  act  of 
negligence.  Therefore,  the  injury  may 
be  said  to  have  resulted  from  conform- 
ing to  the  order,  the  act  being  done  by 
Duplea  whilst  the  workman  was  con- 
forming to  his  order." 

This  decision  overrules  Howard  v. 
Bennett  (1888)  58  L.  J.  Q.  B.  N.  S.  (Q. 
B.  D.)  129,  60  L.  T.  N.  S.  152,  53  J.  P. 
359,  5  Times  L.  E.  136,  in  so  far  as  it 
was  based  on  the  proposition  that  con- 
formity to  orders  was  not  the  cause  of 
an  injury  which  resulted  from  the 
premature  starting  of  a  machine,  while 
the  plaintiff's  hands  were  in  a  danger- 
ous position,  in  which  he  had  placed 
them  while  in  the  act  of  complying  with 
the  order.  In  criticising  the  theory  of 
Lord  Coleridge  in  the  earlier  case,  that 
the  injury  resulted,  not  from  the  direc- 
tions, but  from  the  machine  being  set 
off  too  soon  and  at  too  great  a  speed. 
Lord  Herschell  said:  "I  most  respect- 
fully express  my  dissent  from  the  view 
of  the  lord  chief  justice  there  indicated. 
Of  course,  it  may  be  that  the  person  who 
started  the  machine  was  not  a  person  to 
whose  orders  the  plaintiff  was  bound  to 
conform;  but  supposing  the  plain tiflf  was 
bound  to  conform,  and  that  the  person 
to  whose  orders  he  was  bound  to  con- 
form in  working  a  machine  tells  him  to 
put  his  hand  in  a  certain  part  of  the 
machine  and  then  negligently  starts  it 


while  the  man's  hand  is  there,  I  own  I 
cannot  agree  that  in  that  case  the  injury 
which  is  caused  by  the  negligent  start- 
ing of  the  machine  in  such  circumstances 
is  not  an  injury  which  results  from 
conforming  to  the  order  given.  The 
order  given  was  to  put  his  hand  in  a 
certain  part  of  the  machine,  which  is  a 
part  where  his  hand  will  be  in  imme- 
diate danger  if  the  machine  is  started ; 
and,  his  hand  being  there,  the  negligence 
consists  in  starting  the  machine  whilst 
his  hand  is  there.  Under  such  circum- 
stances as  those,  there  seems  to  me  the 
most  immediate  and  intimate  connection 
that  one  can  conceive  between  the  negli- 
gence which  caused  the  injury  and  the 
conforming  to  the  order,  because  it  is  in 
truth  one  element  of  the  negligence  that 
he  was  conforming  to  the  order  at  the 
time.  Therefore,  with  great  respect  to 
the  learned  chief  justice,  I  am  unable  to 
concur  in  the  view  that  the  conformity 
with  the  order  must  be  in  that  sense  the 
causa  causans  of  the  injury."  But  the 
denial  of  the  right  to  recover  in  the 
earlier  case  was  probably  justifiable  on 
the  other  ground  assigned,  viz.,  that  the 
negligent  employee  was  not  a  person  to 
whose  orders  the  plaintiff  was  bound  to 
conform,  within  the  meaning  of  the 
statute.     See  §  1694,  ante. 

It  is  an  error  to  take  the  case  from 
the  jury,  where  the  evidence  is  that  the 
plaintiff,  while  at  work  in  the  sweat- 
box  of  a  sewer-pipe  company  and  en- 
gaged in  placing  clay  in  the  press,  was 
injured  by  the  act  of  the  employee  in 
charge  of  the  press  in  causing  the 
plunger  to  come  down  before  the  plain- 
tiff had  given  the  word.  Cox  v.  Hanvil- 
ton  Sewer  Pipe  Co.  (1887)  14  Ont.  Eep. 
300,  adopting  the  general  principle  that 
the  servant  may  recover  without  show- 
ing that  the  order  was  a  negligent  one. 

''  This  is  one  of  the  four  prerequisites 
to  the  maintenance  of  the  action  men- 
tioned in  Motile  &  0.  R.  Co.  v.  George 
(1891)   94  Ala.  199,  10  So.  145. 

It  has  been  held,  on  the  ground  that 
it  was  perfectly  proper  to  order  the 
plaintiff  to  cut  down  a  tree  in  which 
another  had  lodged,  that  the  failure  of 
the  superior  servant  to  inform  the  sub- 
ordinate when  it  had  become  unsafe  for 
him  to  further  chop  on  the  tree  did  not 
authorize  a  recovery  from  the  employer. 


5238  MASTER  AND  SERVANT.  [chap,  lxxiv. 

is  opposed  to  the  weight  of  authority  is  apparent  from  the  decisions 
already  cited.  The  case  in  which  it  was  adopted  antedates  Wild  v. 
Way  good  (see  note  4,  supra),  and  it  may  be  questioned  whether  a 
different  theory  would  not  have  commended  itself  to  the  court  if  the 
arguments  upon  which  that  decision  was  based  had  been  before  it. 

In  one  Indiana  case  the  court  proceeded  upon  the  principle  that 
an  injury  due  to  negligence  of  the  superior  servant,  which  was  com- 
mitted subsequently  to  the  giving  of  the  order,  did  not  constitute  a 
cause  for  action,  the  reason  assigned  being  that  under  such  circum- 
stances the  injury  did  not  result  from  conforming  to  his  orders,  but 
from  the  subsequent  act  or  omission.'  But  this  doctrine  has  been 
qualified  by  later  decisions.  One  of  these  permits  recovery  where 
the  direct  cause  of  the  injury  was  something  done  or  omitted  by  the 
plaintiff's  fellow  servants  in  compliance  with  a  second  order.^  In 
another  the  action  was  held  maintainable  where  the  injury  was  due 
to  the  negligence  of  a  superintendent  in  bringing  a  naked  lantern 
close  to  a  place  where  gas  was  escaping,  and  where  the  plaintiff  was 
working  by  his  orders.  The  court  of  appeals  declined  to  accept  the 
contention  that  the  statutory  provision  was  not  applicable  for  the 
reason  that  the  injury  occurred  long  after  the  order  had  been  given 
and  obeyed,  and  as  a  result  of  the  negligent  handling  of  the  lantern.^" 
If  the  supreme  court  should  ultimately  adopt  the  doctrine  of  this 
last  case,  the  law  in  this  state  will,  it  seems,  be  virtually  the  same 
as  it  is  in  England,  and  the  Hodges  Case  (see  note  8,  supra),  which, 
strange  to  say,  is  not  referred  to  in  the  later  opinions,  would  be 
discredited. 

It  is  clear  that,  under  any  theory  of  the  effect  of  this  provision,  no 
action  can  be  maintained  where  the  evidence  indicates  that  the  effi- 
cient cause  of  the  injury  was  a  mere  accident,^^  or  an  act  of  negli- 
gence committed,  while  the  plaintiff  was  executing  a  proper  order, 
by  a  co-employee  to  whose  directions  he  was  not  subject.^* 

Postal  Teleg.  CaUe  Co.  v.  Hulsey  (1896)  tiflf's  injury.    And  it  was  both  directing 

115  Ala.  193,  22  So.  854.  the  plaintiflf  into  a  dangerous  situation, 

8  Hodges  v.  Standard  Wheel  Co.  that  he  was  thus  bound  to  enter  and 
(1899)  152  Ind.  680,  52  N.  E.  391,  54  then  ordering  the  truck  turned  'loose 
N.  E.  383.  upon  him  without  warning,  that  consti- 

9  In  Louisville,  N.  A.  &  C.  R.  Co.  v.  tutes  the  actionable  wrong." 

Wagner   (1899)    153  Ind.  420,  53  N.  E.  ^0  Indianapolis    Gas    Co.   v.   Shumack 

927,  the  plaintiff  assumed  a  dangerous  (1899)  23  Ind.  App.  87,  54  N.  E.  414. 

position  in   obedience  to  his   foreman's  n  Harris  v.  Tinn    ( 1889 )    5  Times'  L. 

orders,  and  was  injured  in  consequence  R.    (Q.   B.   D.)    221;    McManus    v.  Hay 

of  his  fellow  workrjen  obeying  the  fore-  (1882)    9  Sc.  Sess.  Cas.  4th  series,  ■<''5 

man's  orders  to  let  loose  a  truck.     The  li  Elliott  v.  Tempest   (1888)   5  Times 

court   said:      "The   order   to   loose   the  L.  R.  (Q.  B.  D.)   154. 

truck  was  the  proximate  cause  of  plain-  A    railroad    company    is    not    liable 
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1699.  [696]  Necessity  of  showing  negligence  on  the  part  of  the  su- 
perior servant. —  As  pointed  out  in  the  preceding  section,  the  negli- 
gence for  which  the  master  is  required  to  answer  under  this  provision 
of  the  statutes  may  be  either  in  regard  to  the  order  to  which  the 
plaintiff  conformed,  or  in  regard  to  some  subsequent  act  or  omission 
of  the  directing  employee.  In  either  case  the  question  is  simply  as  to 
what  would  have  been  the  conduct  of  a  prudent  person  under  the' 
given  circumstances.^ 


where  a  brakeman,  who  assumed  a  posi- 
tion between  cars  separated  from  each 
other,  for  the  purpose  of  coupling  them, 
after  the  conductor  should  have  made  a 
coupling  bet\\-een  the  first  car  and  the 
cars  attached  to  the  engine,  is  injured 
by  reason  of  the  failure  of  the  conductor 
to  make  the  first  coupling,  as  he  had 
stated  he  would  do,  if  that  failure  was 
not  due  to  negligence  or  recklessness, 
but  to  the  speed  at  which  the  engine 
came  back  against  the  first  car.  Ala- 
bama Midland  R.  Co.  v.  McDonald 
(1896)  112  Ala.  216,  20  So.  472.  The 
court  said  that  an  action  possibly  lay 
for  the  negligence  of  the  engineer  under 
subs.  4  of  the  act.  See  following  sub- 
title. 

1  { a )  Negligence  in  regard  to  the  order 
itself. — In  the  absence  of  something  in 
the  context  to  qualify  the  statement,  it 
is  a  misdirection  to  tell  the  jury  that,  if 
they  were  of  opinion  that  the  delinquent 
superintendent  thought  the  conditions 
were  such  as  to  render  it  safe  to  give 
the  order  in  question,  he  would  not  be 
guilty  of  negligence.  The  real  test  is, 
What  would  a  sensible  man  have  done 
under  the  circumstances?  Nash  v.  Gu- 
nard  8.  8.  Co.  (1891)  7  Times  L.  R. 
(C.  A.)  597. 

In  Hooper  v.  Holme  (1896)  13  Times 
L.  R.  (C.  A.)  6,  affirming  12  Times  L. 
R.  537,  it  was  assumed  that  putting  a 
laborer  to  work  on  a  railway  viaduct 
without  setting  a  look-out  to  warn  him 
as  to  the  approach  of  trains  was  negli- 
gence. 

A  verdict  for  the  plaintiff  will  not  be 
disturbed  where  the  evidence  is  that  the 
servant  was  a  "ganger"  who  knew  noth- 
ing about  pulling  down  houses;  that  he 
was  ordered  by  his  foreman  to  save  a 
certain  partition ;  that  while  engaged  in 
this  work  the  joists  supporting  the  ceil- 
ing came  down  with  the  roof  and  killed 
him;  and  that  the  foreman  had  not  ex- 
amined the  joists  to  see  how  they  were 


fixed.  Reynolds  v.  Holloway  (1898)  14 
Times  L.  R.  (C.  A.)  551. 

A  brakeman  does  not  assume  the  risk 
of  the  unexpected  negligence  of  a  con- 
ductor while  the  latter  is  exacting  and 
receiving  implicit  obedience  to  a  specific 
order.  Pittsburgh,  G.  C.  &  St.  L.  R.  Co. 
v.  Nicholas  (1906)  165  Ind.  679,  76  N. 
E.  522. 

No  negligence  is  established  by  evi- 
dence showing  merely  that  the  foreman 
ordered  the  plaintiff  to  go  into  a  hole 
which  had  been  broken  through  a  wall 
for  the  purpose  of  excavating  a  cellar, 
and  that,  while  he  was  picking  at  the 
wall  above  him,  it  gave  way  and  al- 
lowed the  earth  behind  it  to  fall  on  him. 
Booker  v.  Higgs  (1887)  3  Times  L.  R. 
(Q.  B.  D.)  618. 

A  signal  by  a  section  foreman  to  a 
brakeman  on  a  hand  car  to  stop  the  car, 
does  not  require  him  to  do  so  without 
warning  other  men  thereon,  and  thereby 
imperil  their  safety.  Thacker  v.  Chica- 
go, I.  d  L.  R.  Co.  (1902)  159  Ind.  82, 
59  L.R.A.  792,  64  N.  E.  605. 

A  direction  to  a  servant  using  a  sledge 
to  tamp  a  cement  floor,  to  strike  harder 
blows,  does  not  render  the  master  liable 
for  the  negligence  of  the  servant  in 
striking  a  "swinging"  blow  instead  of 
an  "up  and  down"  blow,  where  the  su- 
perintendent giving  the  order  did  not 
know  that  he  was  striking  as  hard, as 
he  could  with  the  up  and  down  blow. 
Wilkinson  Co-op.  Glass  Co.  v.  Dic!:inson 
(1905)  35  Ind.  App.  230,  73  N.  E.  957. 
For  another  case  involving  similar  facts 
see  Rainbow  Coal  &  Min.  Co.  v.  ^fariill 
(1905)   35  Ind.  App.  658,  74  N.  E.  902. 

The  master  is  liable  for  injuries  to  a 
miner  who  was  ordered  to  do  some 
blasting  in  a  place  known  to  him,  but 
not  to  the  miner,  to  be  dangerous.  Gunn 
V.  Le  Roi  Min.  Co.   (1903)   10  B.  C.  59. 

The  mere  fact  that  the  plaintiff's  fore- 
man had  ordered  him  to  lower  a  stack 
of  planks  before  the. time  when  it  fell 
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Construing  the  subsequent  provision  of  the  Indiana  act,  which  cor- 
responds to  §  1,  subs.  5,  of  the  English  act,  the  supreme  court  of  that 
state  has  held  that,  as  it  merely  particularizes  other  and  different 
classes  of  employees  for  whose  negligence  the  master  is  to  be  responsi- 
ble, the  scope  of  the  subsection  now  under  review  is  in  no  way  limited 
by  the  restrictive  phrase  which,  in  the  Indiana  act,  declares  the  re- 
covery of  the  plaintiff  to  be  conditional  upon  proof  that  the  negligent 


on  him  will  not  justify  the  inference 
that  it  was  top-heavy  at  the  time  the 
order  was  given,  and  that  its  condition 
was  known  to  the  foreman,  especially 
when  the  plaintiff  and  his  witness  ad- 
mitted that  they  had  observed  nothing 
unsafe  in  the  stack.  Gonnell  v.  Surrey 
Shipway  Commercial  Dry  Dock  Co. 
(1887)  3  Times  L.  R.  (Q.  B.  D.)  630. 

The  plaintiff  obeyed  an  order  to  in- 
sert a  bar  of  iron  under  a  flat  piece  of 
iron  on  which  a  roll  of  iron  was  laid, 
and  lift  the  roll  so  as  to  get  it  into  a 
furnace  lengthwise.  While  it  was  being 
lifted,  it  fell  off  the  piece  of  iron  on 
which  it  lay,  in  consequence  of  its  not 
being  properly  scotched,  and,  striking 
the  bar,  threw  the  plaintiff  backwards. 
Held,  that  the  mere  fact  that  the  roll  of 
iron  fell  was  not  sufficient  evidence  of 
negligence  to  submit  to  the  jury,  and 
that,  for  aught  that  appeared,  the  acci- 
dent might  have  occurred  owing  to  the 
manner  in  which  the  lifting  was  done 
by  himself  and  his  coworkers.  Harris 
V.  Timn  (1889)  5  Times  L.  R.  (Q.  B.  D.) 
221. 

A  foreman  of  one  set  of  artisans  work- 
ing on  a  building  is  not  negligent  in 
sending  them,  without  making  an  in- 
spection, to  work  on  a  scaffold,  built 
by  a.  competent  mechanic  for  the  use  of 
another  set.  Kettlewell  v.  Paterson 
(1886)  24  Scot.  L.  R.  95. 

The  plaintiff,  who  operated  a  machine 
in  defendant's  factory,  was  ordered  by 
the  superintendent  to  start  the  machine. 
The  superintendent  had  reason  to  know 
that  plaintiff  might  understand  the  or- 
der as  a  command  to  see  if  the  machine 
Avas  all  right,  by  resuming  work.  She 
so  understood  it,  and  was  justified  in 
such  understanding.  While  starting  the 
machine,  in  the  exercise  of  due  care, 
plaintiff's  hand  was  thrown  from  its 
usual  place  by  the  unusual  shaking  of 
the  machine  and  injured.  Held,  that 
under   the   circumstances,  the   order   of 


the  superintendent  was  negligent,  andi 
plaintiff  might  recover.  Eaves  v.  At- 
lantic Novelty  Mfg.  Co.  (1900)  ITS 
Mass.  369,  57  N.  E.  669. 

To  prescribe  an  improper  method  of 
unloading  heavy  articles  from  a  vehicle 
is  negligence.  Milward  v.  Midland  R. 
Co.  (1884)  L.  R.  14  Q.  B.  Div.  68,  54 
L.  J.  Q.  B.  N.  S.  202,  52  L.  T.  N.  S. 
255,  33  Week.  Rep.  366,  49  J.  P.  453 
(iron  window  frames  were  left  standing 
unsecured  on  a  van). 

No  negligence  is  predicable  of  the- 
omission  of  a  foreman  to  instruct  a  boy 
sent  to  perform  hazardous  work,  where- 
he  understands  how  to  do  that  work  and 
what  danger  it  involves.  Worthington 
V.  Goforth  (1899)  124  Ala.  656,  26  So. 
531.  For  another  illustrative  decision,. 
see  Martin  v.  Gonnah's  Quay  Alkaki  Go.. 
(1885)  33  Week.  Rep.  (Q.  B.  D.)  216, 
referred  to  in  the  preceding  section,, 
note  5. 

In  an  action  by  a  switchman  for  dam- 
ages for  injuries  sustained  by  being 
thrown  from  a  car  by  the  sudden  jerk- 
ing or  checking  of  the  car,  alleged  to 
have  been  caused  by  the  negligence  of 
the  switching  crew  foreman  or  the  en- 
gineer of  the  switch  engine,  an  instruc- 
tion that,  "although  the  jury  may  be- 
lieve from  the  evidence  that  said  car 
was  suddenly  stopped,  and  that  the 
speed  of  said  car  was  suddenly  checked, 
and  that  said  car  was  otherwise  jarred 
at  the  time  plaintiff  was  injured,  yet. 
they  must  find  for  the  defendant  unless 
they  further  believe  from  the  evidence- 
that  said  sudden  stopping  of  said  car, 
or  the  sudden  checking  of  said  car, 
caused  an  unusual  shaking  or  jarring 
of  said  car,"  correctly  states  the  law, 
and  should  be  given  at  the  request  of 
defendant.  Louisville  &  N.  R.  Go.  v. 
Hmith  (1901)   129  Ala.  553,  30  So.  571. 

(h)  Negligence  in  regard  to  acts  or 
omissions  subsequent  to  the  giving  of 
the  order. — See  §  1698,  notes  6-10,  am<e_ 
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person  was  "performing  a  duty  of  the  corporation."  *  As  this  subsec- 
tion declares  in  the  most  general  terms  that  the  master  is  to  be  liable 
for  the  "negligence"  of  any  employee  of  the  class  designated,  there 
would  seem  to  be  no  room  for  the  controversy  which  has  arisen  with 
respect  to  the  construction  of  the  subsection  dealing  with  superin- 
tendence, viz.,  whether  the  manual  acts  of  a  superior  servant  are 
among  those  for  which  the  master  is  responsible.  See  §  1691,  ante. 
The  few  aiithorities  which  bear  upon  the  subject  are  of  a  negative 
complexion ;  but  the  implication  in  favor  of  the  workman's  right  to 
recover  for  an  injury  caused  by  such  an  action  is  as  strong  as  it 
can  be  without  a  direct  ruling  on  the  point.  In  Wild  v.  Waygood 
(see  §  1698,  ante),  the  point  that  the  action  could  not  be  maintained 
because  of  the  character  of  the  negligent  act  was  one  so  obviously 
suggested  by  evidence,  that,  if  it  had  been  considered  an  open  one, 
it  would  almost  certainly  have  been  adverted  to  by  one  or  other  of 
the  eminent  judges  and  counsel  who  took  part  in  the  discussion  of 
the  facts.  In  one  Indiana  case  the  action  was  held  not  to  be  main- 
tainable, where  the  evidence  showed  the  infliction  of  an  injury 
through  the  negligence  of  the  plaintiff's  superior  in  handling  a  heavy 
piece  of  machinery.*  The  true  rationale  of  this  decision,  however, 
is  not  the  character  of  the  act  constituting  the  negligence,  but  the 
theory  that  there  was  no  causal  connection  between  the  order  and 
the  injury.  See  §  1698,  note  8,  ante.  In  a  still  later  case  in  the 
court  of  appeals  of  the  same  state  the  negligence  was  again  in  respect 
to  a  manual  act,  and  it  was  held  that  this  fact  was  immaterial.* 

2  In  Louisville,  W.  A.  &  G.  R.  Co.  v.  Go.  v.  Shumack  (1899)  23  Ind.  App.  87, 

Wagner    (1899)    153  Ind.  420,  53  N.  B.  54  N.  E.  414. 

927,'  the  court  said :     "Both  subdivisions  3  Badges     v.     Standard     Wheel     Go. 

are  equally  parts   of  the   same  section,  (1899)  152  Ind.  680,  52  N.  E.  391,  54  N. 

and  relate  to  the  same  subject-matter.  E.  383.     One  of  the  grounds  of  the  deci- 

Each  subdivision  specifies  different  em-  sion,  vie.,   that  the   directing  employee 

ployees,  but  in  common  they  distinguish  was  a  duly  appointed  delegate,  has  been 

employees     of     a     superior     rank,' — em-  already  noticed.     See  §  1695,  ante. 

ployees  clothed  ^^•ith  responsibility  and  4  Toledo,  St.  L.  &  TV.  B.  Go.  v.  Pavey 

authority    of    the    employer, — and   both  (1906)   39  Ind.  App.  284,  79  K  E.  529, 

must  be  governed  by  the  same  rules  of  citing    Meagher    v.    Craiaford    Laundry 

interpretation.      The    section    must    be  Mach  Go.   (1905)    187  Mass.  586,  73  N. 

construed  as  a  whole."  E.  853. 

The  fact  that  the  injury  was  caused  And  see  Indianapolis  Gas  Go.  v.  Shu- 
by  the  foreman's  negligently  approach-  mack  (1899)  23  Ind.  App.  87,  54  N.  E. 
ing  with  a  naked  light  a  place  where  414,  in  which  the  negligence  was  in  re- 
gas  was  escaping  will  not  prevent  a  serv-  spect  to  a  manual  act,  but  which  fact 
ant  from  recovering  under  section  1,  was  not  suggested  as  a  reason  for  re- 
subs.  2,  although  such  an  act  is  not  in  fusing  to  allow  the  action  to  be  main- 
the  performance  of  a  duty  of  the  corpo-  tained. 
ration  under  subs.  4.    Indianapolis  Qas 
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r.  Liability  foe  injuries  caused  by  acts  oe  omissions  done  oe 

MADE  IN   obedience  TO   EULES. 

1700.  [698]  Introductory. — In  section  1,  subs.  4,  of  the  English 
act  it  is  provided  that  a  servant  shall  have  a  right  of  action  against 
his  employer,  whenever  he  is  injured  "by  reason  of  the  act  or  omis- 
sion of  any  person  in  the  service  of  the  employer  done  or  made  in 
obedience  to  the  rules  or  by-laws  of  the  employer,  or  in  obedience  to 
particular  instructions  given  by  any  person  delegated  with  the  au- 
thority of  the  employer  in  that  behalf."  This  clause  has  been  in- 
serted in  the  statutes  of  Alabama  and  Indiana,  and  those  of  the 
English  colonies ;  but  it  is  not  found  in  those  of  Massachusetts,  New 
York,  or  Colorado. 

The  effect  of  this  provision,  as  a  whole,  is  indicated  by  the  follow- 
ing passage  from  the  opinion  of  Fry,  L.  J.,  in  an  English  case: 
"There  are  four  questions  which  must  be  asked,  every  one  of  which 
must  be  answered  in  the  afBrmative  before  the  plaintiff  can  substan- 
tiate his  case.  The  first  question  is  this :  Was  there  personal  injury 
caused  by  the  plaintiff  ?  The  second  is,  Was  there  injury  caused  by 
reason  of  an  act  or  omission  of  any  employee  of  the  defendant  ?  The 
third  question  is.  Was  the  act  or  omission  done  or  made  in  obedience 
either  to  a  rule  or  a  by-law  of  the  employer,  or  to  particular  instruc- 
tions given  by  a  delegate  of  the  employer?  Why  Parliament  so 
framed  'the  section  it  may  be  a  little  difficult  to  understand ;  why  the 
particular  instructions  of  the  employer  should  not  be  referred  to,  but 
only  the  rules  or  by-laws  of  the  employer  and  the  instructions  of  a 
delegate  of  the  employer,  is  not,  on  the  surface,  very  easy  to  see.  No 
doubt  the  legislature  had  some  good  reason  for  so  enacting.  The 
fourth  question  is  whether  the  injury  resulted  from  some  impropriety 
or  defect  in  the  rules,  by-laws,  or  instructions.  It  must  not  only  be 
the  result  of  impropriety  or  defect  in  the  rules,  by-laws,  or  instruc- 
tions, but  it  must  be  an  act  or  omission  done  or  made  in  obedience  to 
them,  or  one  of  them."  ^ 

1701.  [699]  Necessity  of  proving  negligence  in  respect  to  the  rules, 
etc.,  or  to  particular  instructions.— By  section  2,  subs.  2,  of  the  Eng- 
lish act,  and  the  corresponding  provisions  of  the  colonial  acts,  it  is 
expressly  declared  that  the  workman  shall  not  be  entitled  to  com- 
pensation "unless  the  injury  resulted  from  some  impropriety  or  de- 
fect in  the  rules,  by-laws,  or  instructions."  ^     This  proviso  is  not 

1  Whatley  v.  Holloway  ( 1890 )  62  L.  l  A  jury  is  justified  in  finding  an  im- 
T.  K  S.  (Q.  B.  D.)  639,  54  J.  P.  645.        propriety,  etc.,  where   a.  man   is  placed 
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inserted  in  the  American  statutes ;  but  it  is  clear,  both  on  principle 
and  authority,  that  this  noninsertion  cannot  be  construed  as  having 
the  effect  of  overruling  the  general  rule  that  proof  of  negligence  in 
respect  to  the  subject-matter  is  a  condition  precedent  to  recovery  in 
actions  against  the  employer.  The  intention  of  the  legislatures  is 
assumed  to  be  that  no  liability  can  be  predicated,  unless  the  defend- 
ant is  shown  to  have  been  culpable  either  in  promulgating  the  rule 
in  question,  or  in  failing  to  promulgate  a  rule  to  meet  the  require- 
ments of  the  case.^ 

[But  it  has  been  held  in  Alabama  that  the  master  is  absolutely 


in  charge  of  an  engine,  and  at  the  same 
time  employed  in  other  operations  which 
may  involve  risk  to  life  or  limb.  What- 
ley  V.  Holloway  (1890)  62  L.  T.  N.  S. 
(Q.  B.  D.)  639,  54  J.  P.  645,  per  Fry, 
L.  J. 

2  In  Dixon  v.  Western  V.   Teleg.  Go. 
(1895)    68  Fed.  630,  it  was  insisted  by 
plaintiflf's    counsel    that    this    clause    in 
the  Indiana  statute  gives  a  right  of  ac- 
tion to  an  employee  who  has,  without 
his   fault,   sustained  an   injury,   arising 
from  the  performance  of  any  service  ren- 
dered   in    obedience    to   the    rules,    etc., 
without  regard  to  the  question  of  negli- 
gence or  want  of  care  of  the  corporation 
or  its  foreman.    His  argument  was  that 
the  subsection  was  to  be  construed  as  if 
the   employer  had  been   declared   liable 
where  the  injury  "resulted  from  the  act 
or  omission  of  the  person  injured  or  any 
other  person,  done  or  made,  etc."     Dis- 
cussing the  contention,  the  court  said: 
"The  phrase  'where  such  injury  resulted 
from  the  act  or  omission  of  any  person' 
is  broad  enough  to  embrace  the  injured 
person.     The  expression  'any  person,'  in 
its  usual  and  ordinary  sense,  is  inclu- 
sive and  embraces  every  employee.    This 
clause  of  the   statute  is  not  free  from 
ambiguity.      While    the    language    em- 
ployed is  capable  of  a  construction  as 
broad  as  is  contended  for,  it  will  not  be 
given    such    construction,    if    to    do    so 
would  lead  to  absurd  or  unjust  conse- 
quences.    .     .     .     The  construction  con- 
tended  for  would  make   every  corpora- 
tion, except  municipal,  an  insurer  of  the 
safety  of  its  employees  from  injury  in 
all  cases  where  they  were  injured  with- 
out their  fault,  while  acting  in  obedi- 
ence to  the  rules  or  instructions  of  their 
employer.     It  would  subject  the  indus- 
tries of  the  state  to  hazards  and  burdens 
of  new  and  dangerous  proportions.     Its 


mischiefs  would  prove  far-reaching,  and 
its  injustice  would  be  great.  No  corpo- 
ration could  safely  conduct  its  business, 
if  it  were  required  to  become  an  abso- 
lute insurer  of  the  safety  of  its  em- 
ployees. No  principles  of  justice  or 
sound  policy  can  be  invoked  in  support 
of  a  construction  which  would  condemn 
the  employer  to  compensate  an  employee 
for  an  injury  for  which  the  employer 
was  in  no  wise  in  fault.  The  statute 
is  susceptible  of  a  construction  which 
does  no  violence  to  the  language  em- 
ployed, and  which  will  protect  the  just 
rights  of  the  employee,  and  at  the  same 
time  hold  the  employer  to  respond  in 
damages  for  injuries  resulting  from  its 
fault  or  negligence,  or  from  the  fault 
or  negligence  of  any  person  delegated 
with  authority  to  represent  it.  The 
true  construction  of  the  clause  requires 
the  words  'any  person'  to  be  limited  so 
as  not  to  include  the  person  injured. 
Thus  construed,  the  clause  would  read: 
'Where  such  injury  resulted  from  the 
act  or  omission  of  any  person  (except 
the  person  injured )  done  or  made :  ( 1 ) 
In  obedience  to  any  rule,  regulation,  or 
by-law  of  such  corporation;  or  (2)  in 
obedience  to  the  particular  instructions 
given  by  any  person  delegated  with  the 
authority  of  the  corporation  in  that  be- 
half.' This  construction  makes  the 
statute  harmonious,  and  gives  effect  to 
every  word  and  member  of  it.  Under 
this  construction,  the  effect  of  this 
clause  is  to  prevent  the  corporation 
from  setting  up  the  defense  that  the  in- 
jury to  the  plaintiff  was  caused  by  the 
act  or  omission  of  a  coemployee,  when 
such  coemployee  was  acting  in  obedience 
to  the  rules,  regulations,  or  by-laws  of 
the  corporation,  or  in  obedience  to  the 
particular  instructions  given  by  any 
person  delegated  with  the  authority  of 
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liable  for  any  impropriety  in  the  rule,  even  though  he  personally 
has  not  been  negligent  in  respect  thereto.^] 

1702.  [700]  "In  obedience  to  the  rules."— The  effect  of  these  words 
is  to  relieve  the  master  from  liability  wherever  the  rules,  etc.,  were 
not  in  themselves  improper  or  defective,  and  the  actual  cause  of  the 
injury  was  the  imprudent  manner  in  which  a  coservant  of  the  plain- 
tiff carried  them  out.^ 

That  an  injury  was  "caused  by  reason  of  an  act  or  omission"  of  a 
coemployee,  "done  or  made  in  obedience  to  particular  instructions, 
etc.,"  cannot  be  held  where  it  appears  that  the  plaintiff,  while  en- 
gaged in  carrying  out  his  directions,  not  improper  in  themselves,  was 
injured  by  a  subsequent  breach  of  duty  on  the  part  of  the  directing 
employee.^ 

1703.  [701]  "Delegated  with  the  authority  of  the  employer." — 
The  employees  to  whom  these  words  are  considered  to  be  applicable 


the  corporation  in  that  behalf.  In  my 
opinion  this  clause  of  the  statute  ought 
to  receive  no  broader  construction." 

3  "The  master  is  bound  to  answer  for 
any  impropriety  in  the  rules  or  by-laws 
under  which  his  business  is  carried  on, 
whether  there  has  been  any  negligence 
on  his  part  or  not,  and  he  may  be  liable 
as  for  this,  though  he  may  have  taken 
due  care  to  employ  competent  persons  to 
formulate  his  rules  and  by-laws."  Ala- 
lama  G.  S.  R.  Co.  V.  Cardwell  (1911) 
171  Ala.  274,  55  So.  185. 

1  Where  it  is  the  duty  of  an  employee 
to  draw  away  the  wood  which  has  been 
cut  by  a  saw  and  also  to  attend  to  the 
engine  which  operates  the  saw,  a  Jury 
is  not  justified  in  finding  that  the  em- 
ployer's instructions  not  to  neglect  the 
engine  required  him  to  abandon  his 
other  duty  without  giving  notice  to  a 
workman  who  fed  the  wood  to  the  saw. 
Whatley  v.  Holloway  (1890)  62  L.  T.  N. 
S.  (Q.  B.  D.)  639,  6  Times  L.  R.  160, 
affirmed  in  6  Times  L.  R.  (C.  A.)  353. 
Mathew,  J.,  pointed  out  that  what  was 
done  by  the  delinquent  employee  was 
not  done  in  obedience  to  the  instruc- 
tions, but  in  consequence  of  disobedience 
to  them. 

An  averment  that  the  plaintiff  was 
injured  by  a  fellow  servant's  disobedi- 
ence to  a  rule  of  the  master  will  not  en- 
able him  to  recover  under  this  clause, 
since  its  effect  is  to  make  the  master 
liable  in  precisely  the  opposite  case,  mz., 
where  the  act  or  omission  of  the  fellow 
servant  is  done  in  obedience  to  the  mas- 


ter's rules.  Laughran  V.  Breioer  (1896) 
113  Ala.  509,  21  So.  415. 

In  Baltimore  d  0.  S.  W.  R.  Co.  v. 
Little  (1897)  149  Ind.  167,  48  N.  E. 
862,  also,  the  contention  that  the  true 
construction  of  this  provision  is  that  if 
any  duty  is  enjoined  by  rule,  etc.,  upon 
a  servant,  and  the  duty  is  omitted,  the 
corporation  is  liable  for  resulting  in- 
jury, was  rejected.  The  court  said: 
"If  this  was  the  proper  construction  of 
the  specification,  there  would  be  little 
requirement  for  other  provisions  of  the 
act  than  those  of  the  third  subdivision, 
since  it  would  strike  down  the  fellow 
servant  rule  in  its  entirety  wherever 
the  act  or  omission  is  in  the  line  of  duty. 
It  would  make  the  corporation  liable 
for  the  act  or  omission  of  a  servant, 
whether  negligent  or  not,  and  whether 
the  duty  negligently  performed  or  negli- 
gently omitted  may  have  been  enjoined 
by  the  general  rules,  etc.,  of  the  corpo- 
ration, or  is  in  obedience  to  particular 
instructions  from  one  'delegated  with 
authority  in  that  behalf.'  Such  was  not 
the  intention  of  the  legislature.'' 

2  Postal  Cable  Teleg.  Co.  v.  Eulsey 
(1896)  115  Ala.  193,  22  So.  854  (com- 
plaint held  demurrable  which  showed 
that  the  plaintiflf  would  not  have  been 
hurt  if  his  foreman  had  notified  him 
when  it  was  no  longer  safe  to  remain  in 
the  neighborhood  of  a  tree  which  he  had 
been  ordered  to  chop  down).  This  case, 
under  another  of  its  aspects,  is  noticed 
in  §  1698,  note  7,  ante. 
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are  persons  occupying  the  position  of  managers,  whom  the  employer 
deputes  in  his  stead  to  do  or  to  abstain  from  doing  what  he  would 
do  or  abstain  from  doing  in  the  premises.* 

Cr,  Liability   foe   WEGLiGEisrcE   of    ceetaiit    specified   eailway 

EMPLOYEES. 

1704.  [702]  Generally.— The  English  employers'  liability  act  of 
1880,  and  all  the  colonial  and  American  statutes  which  are  modeled 
upon  similar  lines,  contain  provisions  for  the  especial  benefit  of  rail- 
way servants.  But  on  referring  to  the  text  of  the  statutes  in  subtitle 
A,  ante,  it  will  be  seen  that  there  is  some  diversity  in  the  language 
employed  by  the  various  legislatures. 

It  will  be  observed  that  the  virtual  effect  of  these  provisions  is  to 
abolish  the  master's  immunity  for  railway  accidents  in  all,  or  nearly 
all,  instances  in  which  the  injury  was  caused  by  the  negligence  of 
subordinate  agents  engaged  in  directing  the  movements  of  the  rolling 
stock.  Taken  in  connection  with  the  preceding  subsections,  they 
supplement  a  railway  servant's  right  of  action  in  such  a  manner 
that  the  act,  as  a  whole,  may  be  regarded  as  being,  for  practical  pur- 
poses, the  equivalent,  so  far  as  such  servants  are  concerned,  of  the 
statutes  of  those  American  states  in  which  the  doctrine  of  coservice 
is  declared  to  be  no  defense  in  cases  where  the  injury  was  caused  by 
the  negligence  in  the  operation  of  a  railway.* 

The  language  used  in  these  clauses  of  the  acts  which  enable  a 
servant  to  recover  for  an  injury  received  while  he  was  conforming 
to  the  orders  of  a  superior  (see  subtitle  E,  ante)  does  not,  in  any 
degree  limit  the  liability  imposed  upon  the  employer  by  the  provisions 
discussed  in  the  present  subtitle.^ 

1705.  [703]  Persons  having  "the  charge  or  control  of  signal  points." 
— The  only  English  case  in  which  these  words  have  been  discussed 
discloses  so  much  diversity  of  opinion  as  to  their  import  that  the 
decision,  except  as  a  determination  that  there  is  no  right  of  action 
for  the  negligence  of  the  particular  employee  who  caused  the  injury, 
is  not  of  much  service  as  a  precedent.* 

^Claxtony.  Mowlem  (1888)   4  Times  (1884)    L.   K.   12   Q.   B.   Div.    (0.   A.)' 

L.  E.   (C.  A.)   756.  208,   aflBrming    (1883)    L.  E.   11   Q.   B. 

i  Iowa,  Kansas,  Minnesota.    See  chap-  Div.  22,  48  L.  T.  N.  S.  640,  31  Week, 

ter  LXXVT.,  post.  Eep.  722.     Tlieve  it  was  lield  that  the 

8  Indianapolis  Union  B.  Co.  v.  Houli-  defendant  could  not  be  held  responsible 

han    (1901)     157    Ind.    494,    54    L.E.A.  where  the  evidence  showed  that  it  was 

787,  60  N.  E.  943.  the   duty   of   one   Fisher,   the   employee 

1  CHbis    V.     Great    Western    R.     Co.  whose  act  was  the  immediate  cause  of 
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The  Alabama  and  Massachusetts  cases,  so  far  as  they  go,  seem  to 
make  the  railway  company  liable  for  the  negligence  of  all  employees 
who  for  any  space  of  time,  however  short,  have  the  power  to  adjust  a 
switch  for  the  purpose  of  traffic*  Negatively,  therefore,  these  cases 
are  authority  against  the  theory  propounded  in  the  English  case  by 
Brett,  M.  E..,  that  the  statute  contemplates  a  "general  charge."    Fur- 


tlie  injury,  to  clean,  oil,  and  adjust  the 
points  and  wires  of  a  locking  apparatus 
at  various  places  along  a  portion  of  the 
line,  and  to  do  slight  repairs;  that  for 
these  purposes  he  was,  with  several 
other  men,  subject  to  the  orders  of  an 
inspector  in  the  same  department,  who 
was  responsible  for  the  proper  con- 
dition of  the  points  and  locking  gear, 
which  were  moved  and  worked  by  men 
in  the  signal  boxes;  and  that  Fisher, 
having  taken  the  cover  off  some  points 
and  locking  gear  in  order  to  oil  them, 
negligently  left  it  projecting  over  the 
metals  of  the  line,  and  so  injured  a  fel- 
low workman. 

In  the  divisional  court,  Mathew,  J., 
said :  "I  find  »  difficulty  in  ascertaining 
what  was  precisely  meant  by  the  gen- 
eral language  used  in  subs.  5,  but,  upon 
the  best  interpretation  I  can  give,  I 
think  the  legislature  had  in  contem- 
plation the  negligence  of  some  person 
having  charge  or  control  of  the  points 
for  the  purposes  of  traffic  and  of  move- 
ment. As  Fisher  did  not  answer  that 
description,  but  was  merely  employed  to 
oil,  clean,  and  adjust  that  which  was 
moved  by  some  other  thing  in  the  charge 
and  control  of  some  other  person,  I  am 
of  opinion  that  there  was  no  evidence  to 
bring  the  case  within  the  provisions  of 
subs.  5."  Field,  J.,  doubted  whether 
the  words  "charge  or  control"  are  in- 
tended to  mean  different  things. 

In  the  court  of  appeal,  Brett,  M.  R., 
expressed  his  views  as  follows :  "I  can- 
not think  that  there  is  any  color  for  say- 
ing he  had  the  control  of  the  points,  and 
the  only  question  is  whether  he  is  a  per- 
son who  had  the  charge  of  them  within 
the  meaning  of  the  statute.  I  think 
that  to  be  such  a  person  he  should  be 
one  who  has  the  general  charge  of  the 
points,  and  not  one  who  merely  has  the 
charge  of  them  at  some  particular  mo- 
ment. Now  what  evidence  is  there  that 
Fisher  was  a  person  who  had  such  gen- 
eral charge?  It  is  true  that  he  himself 
said  he  had  the  charge,  but  to  act  upon 
such    evidence   would   be   to   make   him 


the  judge  of  the  law  and  not  the  witness 
of  facts.  The  plaintiffs  were  bound  to 
show  by  evidence  what  were  the  duties 
of  this  man,  when  it  would  be  for  the 
court  to  say  whether,  having  such  du- 
ties, he  was  a  person  who  had  the  charge 
of  the  points  as  intended  by  the  statute. 
Fisher  himself,  when  cross-examined, 
said  what  his  duties  were.  'My  duties 
are,'  he  said,  'to  clean  and  oil  the  lock- 
ing bars  and  apparatus.  I  had  several 
places  to  go  to;  I  worked  under  In- 
spector Saunders.'  The  meaning  of 
working  under  Saunders  is  that  Saun- 
ders might  order  him  at  any  moment 
to  go  to  such  and  such  a  place  and  oil 
the  bars  and  apparatus  there,  or  not  to 
go  to  the  place  he  had  intended  to  go  to 
for  the  purpose  of  oiling  the  bars.  The 
evidence  which  was  given,  showed,  I 
think,  that  Fisher  was  only  a  little 
above  a  laborer,  that  he  had  to  do  man- 
ual work  on  what  he  was  told  to  look  to, 
and  that  he  was  not  a  person  who  had 
the  charge  of  those  things  upon  which 
he  had  to  do  such  work  under  such  cir- 
cumstances." Bowen,  L.  J.,  thought  it 
was  "sufficient  to  say  that  Fisher  was 
only,  at  the  most,  employed  to  do  cer- 
tain work  on  and  in  respect  of  the 
points,  under  the  order  of  somebody 
else." 

2  Engineers  and  conductors  provided 
with  keys  to  a  switch,  with  the  duty  of 
opening  and  fastening  which  no  one  is 
especially  charged,  tor  the  purpose  of 
using  the  spur  track  attached  to  enable 
trains  to  pass  each  other,  are  in  charge 
of  the  switch  ad  hano  vicem.  Birming- 
ham R.  &  Electric  Go.  v.  Baylor  (1893) 
101  Ala.  488,  13  So.  793. 

A  railroad  company  is  liable  for  neg- 
ligence of  a  tower  man,  whose  duty  it 
was  to  move  switches  by  levers  in  a 
tower  on  signals  from  the  men  on  the 
tracks  below,  in  throwing  a  different 
switch  than  that  directed  by  a  signal, 
an  approaching  train  being  thus  caused 
to  run  on  a  wrong  track,  and  collide 
with  a  switchman  who  gave  the  signal. 
Welch  V.  ]V©!0  Ym-k,  N.  E.  &  H.  R.  Co. 
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ther  doubt  is  thrown  upon  the  correctness  of  that  theory,  if  we  con- 
sider the  context  of  the  provision.  The  most  natural  construction  of 
the  words  describing  the  other  employees  who  are  declared  to  be  vice 
principals  in  respect  to  particular  functions  is  that  the  legislature 
had  in  view  the  employees  who  actually  operate  the  instrumentalities 
specified.  If  this  conception  be  the  true  one,  it  is  clear  that  the 
maxim,  Noscitur  a  sociis,  furnishes  a  strong  reason  against  limiting 
the  application  of  the  phrase  now  under  discussion  to  employees  who 
have  a  general  charge  of  points.  Upon  the  whole,  therefore,  it  is  sub- 
mitted that  the  nonliability  of  the  employer  in  the  Oibhs  Case  (see 
note  1,  supra,)  may  be  more  properly  referred  to  the  theory  announced 
by  Mathew,  J.,  viz.,  that  the  statutes  are  intended  to  cover  only  cases 
in  which  the  control  of  the  points  is  exercised  in  regulating  the  move- 
ments of  cars. 

In  Indiana  it  has  been  held  that  an  employee  in  charge  of  a  switch 
is  not  a  person  "who  has  charge  of  any  signal,  telegraph  office,  switch 
yard,"  since  the  section  is  to  be  read  as  punctuated,  and  no  comma 
is  to  be  inserted  between  "switch"  and  "yard."  ^  These  particular 
words  occur  only  in  the  statute  of  that  state,  and  their  construction 
is  therefore  not  at  present  a  matter  of  practical  interest  in  any  other 
jurisdiction.  But  the  writer  ventures,  in  passing,  to  express  his 
strong  doubt  whether  this  rule  is  correct.  In  the  first  place  the  ex- 
pression is  not  in  common  use.*     Switch  targets  are  not  "signals."  * 

(1900)    176   Mass.   393,   57   N.   E.   668.  R.   Co.   v.   Butler    (1911)    1   Ala.   App. 

The  court  declined  to  hold  that  the  fact  279,  55  So.  262. 

that  the  negligent  employee  received  di-  3  Baltimore   &    0.    8.    W.    R.    Co.    v. 

rections   from   the   other   servants   took  Little    (1897)    149   Ind.   167,   48   N.   E. 

him  out  of  the  category  of  vice  princi-  862;   Indianapolis  &   G.  Rapid   Transit 

pals.  Co.  V.  Andis    (1904)    33  Ind.  App.  625, 

See     also     Coughlan     v.     Cambridge  72  N.  E.  145;  Indianapolis  &  G.  Rapid 

(1896)   166  Mass.  268,  44  N.  E.  218.  Transit  Co.  v.  Foreman  (1904)   162  Ind. 

As   a  railroad   company  is  liable  for  85,  102  Am.  St.  Rep.  185,  69  N.  E.  669. 

the  negligence  both  of  an  engineer  and  of  4  The    only    authority    cited    by    the 

a  switchman  while  'in  the  performance  court  is  5  Rapalje  &  Mack's  Digest  of 

of  their   respective  duties,   it  would  be  Railway  Law,  p.  60,   where  one  of  the 

liable  for  an  injurv  proximately  result-  divisions  of  subjects  is  entitled  "Switch 

ing  from  the  negligence  of  the  switchman  Yards  "     The  expression  is  also  found, 

1  Jl-  i-i,  i  •  ■  J.  +!,„,„„„ +,.o„v  though  not  very  frequently,  in  the  re- 
in letting  the  train  into  the  wrong  track  S  for  example.  Hurst  v.  Ean- 
if  the  injury  would  not  have  resulted  but  ^^  ^.  ^  ^  ^  ^  ^^  ^-^^^.^^  -,23 
for  that  negligence,  even  though  the  neg-  -^^^  ggg^  gg  j^^  g^_  -^^^  ggg^  gg  g^  ^^^ 
ligence  of  the  engineer  contributed  to  ggg.  jm^ois  C.  It.  Co.  v.  Cozhy  (1898) 
produce  the  result;  and  it  would  be  -^-^^  j]i  io9,  50  N.  E.  1011;  Fay  v. 
liable  for  the  negligence  of  the  engi-  Chicago,  St.  P.  M.  d  0.  R.  Co.  (1898) 
neer,  though  the  injury  could  not  have  72  Minn.  192,  15  N.  W.  15;  JYiUiams  v. 
happened  but  for  the  negligence  of  the  Louisville  &  N.  R.  Co.  (1901)  111  Ky. 
switchman  in  letting  the  train  into  the  822,  64  S.  W.  738;  Walker  v.  Atlanta  & 
wrong    switch    track.      Louisville   &    N.  W.  P.  R.   Co.    (1898)    103   Ga.  820,   30 
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1706.  [704]  Person  in  "charge  or  control  of  a  locomotive  engine." — 

a.  What  is  an  engine  under  the  statute. — The  word  "engine"  is 
construed  as  meaning  a  "macliine  used  to  move  trains."  ^  An  elec- 
tric car  is  not  a  "locomotive  engine."  ^*  An  engine  of  an  essentially 
stationary  type  is  not  brought  within  the  purview  of  the  statute  by 
the  fact  that,  together  with  the  machinery  operated  by  it,  it  is  mount- 
ed upon  a  truck,  and  its  power  can  be  applied  so  as  to  move  that 
truck  along  a  set  of  rails  to  some  other  part  of  the  employer's  prem- 
ises.* 

[In  §  5  of  the  Ontario  statute  (55  Vict.  chap.  30)  there  is  a  comma 
between  "locomotive"  and  "engine,"  so  that  the  words  do  not  indi- 
cate one  thing,  but  two  things,  a  "locomotive"  and  an  "engine."  *"] 

h.  What  employees  are  deemed  to  he  in  "charge  or  control"  of 
engines. — It  is  not  disputed  that  this  description  is  applicable  to  the 
employees  who  actually  operate  the  locomotive  engines  which  move 
trains.     It  is  a  question  of  fact  who  was  in  charge  of  an  engine  at 

S.  E.  503.  But  it  is  omitted  in  the  engineer  of  a  pump  engine  located  in 
Century,  Standard,  and  the  other  die-  the  mine.  Whatley  v.  Zenida  Coal  Co. 
Hionaries  to  which  the  writer  has  ac-  (1898)  122  Ala.  118,  26  So.  124  (demur- 
cess.  It  seems  very  improbable  that  rer  sustained  to  count  alleging  negli- 
an  expression  which,  as  this  omission  genee  of  such  an  engineer ) . 
indicates,  is  far  from  being  a  familar  la  Indianapolis  &  G.  Rapid  Transit  Co. 
one,  should  have  been  used  in  a  statute  v.  Andis  (1904)  33  Ind.  App.  625,  72  N. 
of  this  character.     But  the  most  fatal  E.  145. 

objection  to  the  theory  of  the  court  is  ^Murphy  v.  Wilson  (1883)  52  L.  J. 
that,  in  all  the  acts  of  a  tenor  similar  Q.  B.  N.  S.  524,  48  L.  T.  N.  S.  788,  47 
to  that  of  Indiana,  "switches"  are  spe-  J.  P.  565,  48  J.  P.  24  (truck  supporting 
cifically  mentioned,  and  that  it  is  there-  a  steam-crane  ran  over  plaintiff's  hand 
fore  more  likely  that  the  Indiana  legis-  while  he  was  grasping  a  rail  to  steady 
lators  intended  to  add  "yards"  to  the  himself  in  pulling  at  a  stone), 
list  of  the  specified  parts  of  the  plant,  A  pile  driver,  consisting  of  a  steam 
than  that  they  intended  to  omit  one  engine  placed  on  one  end  of  a  flat  car, 
which  is  expressly  mentioned  in  the  with  the  driver  used  for  raising  the 
other  acts,  and  substitute  another  word  hammer  on  the  other  end  of  the  car, 
which,  as  this  very  decision  shows,  is  all  forming  one  machine,  which  was  self- 
construed  as  absolving  a  railway  com-  propelling  by  means  of  a  chain  connect- 
pany  from  liability  for  a  class  of  acci-  ing  the  engine  with  a  sprocket  wheel 
dents  which  are  peculiarly  destructive,  on  the  axle  of  the  car  under  the  engine, 
and  in  which  the  victims  are  peculiarly  — is  not  a  locomotive  within  the  statute, 
helpless.  Jarvis  v.  Hitch  (1903)   161  Ind.  217,  67 

5  Chioago,  I.   &  h.  R.   Go.  v.  Barker  N.   E.   1057. 

(1908)    169  Ind.  670,   17  L.R.A.(N.S.)  i^  McLaughlin  v .  Ontario  Iron  &  Steel 

542,  83  N.  E.  369,  14  Ann.  Cas.  375.  Co.    (1910)    20  Ont.  L.  Rep.  355    (hold- 

1  Murphy  v.  Wilson   ( 1883 )    52  L.  J.  ing  that  an  employee  who  controls  the 

Q.  B.  N.  S.  524,  48  L.  T.  N.  S.  788,  47  movements    of    an    overhead    traveling 

J.  P.  565,  48  J.  P.  24.  crane  operated  by  electricity  and  made 

A  person   in   charge  of   a  stationary  to  raise  and  move  from  place  to  place 

engine  operating  a  tramway  on  a  min-  heavy  iron  castings  is  a  person  in  charge 

ing  slope  is  not  in  "charge  of  an  engine"  or  control  of  an  engine  or  machine  upon 

on  a  "track  of  a  railway,"  and  is  there-  a  railway  within  the  meaning  of  §  5.) 
fore  merely  a  fellow  servant  with  the 
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any  particular  time,'  and  whether  the  act  alleged  as  the  cause  of  the 
injury  amounted  to  a  breach  of  a  duty  imposed  on  the  person  answer- 
ing this  description.* 


3  LovisvHlle  c6  N.  R.  Co.  v.  Richardson 
(1893)   100  Ala.  232,  14  So.  209. 

An  engineer  who  is  in  the  employ- 
ment of  a  railway  company,  and  in 
■charge  of  an  engine  which  is  at  the  time 
running  upon  the  company's  tracks,  is 
prima  facie  in  the  discharge  of  his  du- 
ties as  engineer,  and  In  a  complaint 
based  on  this  subsection  it  is  not  neces- 
sary to  aver  that  the  engineer  was  in 
the  discharge  of  the  duties  imposed  by 
his  employment,  when  the  injury  was 
inflicted.  Woodward  Iron  Co.  v.  Hern- 
don  (1896)   114  Ala.  191,  21  So.  430. 

A  complaint  is  good,  where  it  states 
that  the  engineer,  while  in  the  service  of 
the  company  in  charge  of  a  locomotive, 
negligently  injured  the  plaintiff,  at  a 
time  when  both  were  acting  in  the  line 
of  duty  as  employees  of  the  company. 
Pittsburgh,  C.  G.  &  St.  L.  R.  Co.  v. 
Montgomery  (1898)  152  Ind.  1,  71  Am. 
St.  Rep.  301,  49  N.  E.  582. 

In  the  physical  act  of  starting  a  car, 
an  engineer  is,  as  to  a  conductor,  a  vice- 
principal.  Simons  v.  Brooklyn  Heights 
R.  Co.  (1910)  142  App.  Div.  36,  126  N. 
Y.  Supp.  792,  rehearing  denied  and  ap- 
peal to  court  of  appeals  granted  in 
(1911)  143  App.  Div.  945,  127  N.  Y. 
Supp.  1144. 

A  fireman  who,  in  obedience  to  the  di- 
rection of  the  engineer  who  is  under  the 
«ngine,  attempts  to  move  the  reverse 
lever,  but  carelessly  moves  the  engine 
to  the  injury  of  the  engineer,  does  not 
have  the  "charge  or  control"  of  the  en- 
gine within  the  meaning  of  the  statute. 
Louisville  d  N.  R.  Co.  v.  Ooss  (1903) 
137  Ala.  319,  34  So.  1007. 

Although  a  fireman  was  authorized  to 
indicate  to  the  engineer  where  to  stop 
the  locomotive  when  coal  was  to  be 
taken,  yet  the  locomotive  was  in  the  im- 
mediate charge  of  the  engineer,  and  in  a 
proper  case  the  company  would  be  liable 
for  a  subsequent  act  of  negligence  on  his 
part  in  permitting  such  locomotive  to 
move.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Bergschicker  (1904)  162  Ind.  108,  69  N. 
E.  1000. 

A  railroad  company  is  liable  for  the 
injuries  to  a  section  hand  caused  by  fail- 
ure of  an  engineer  to  warn  him  of  the 
approach  of  the  engine.  Sereno  v.  Dela- 
M.  &  S.  Vol.  v.— 329. 


imre,  L.  &  W.  R.  Co.  (1911)  145  App. 
Div.  136,  129  N.  Y.  Supp.  159. 

A  railroad  company  is  liable  for  the 
negligence  of  an  engineer  although  he 
was  not  the  fellow  servant  of  the  injured 
servant.  Boggs  v.  Alabama  Consol.  Coal 
&  I.  Co.  (1910)  167  Ala.  251,  140  Am. 
St.  Rep.  28,  52  So.  878  (carpenter  em- 
ployed around  defendant's  mine). 

*  Evidence  that  a  trackman  was  run 
down  by  a  train  and  that  the  engineer 
did  not  whistle,  as  the  rules  required 
him  to  do  when  passing  trackman,  is 
suiHcient  to  require  the  submission  of 
the  question  of  the  master's  negligence 
to  the  jury.  Barker  v.  London  &  N.  W. 
R.  Co.  (1891)  8  Times  L.  R.  31. 

The  blowing  of  a  whistle  by  the  engi- 
neer of  a  railroad  train  50  yards  or 
more  before  reaching  a  place  where  the 
track  is  obscured  by  dense  smoke  for 
250  or  300  yards  is  not,  as  matter  of 
law,  a  sufficient  exercise  of  care  as  to 
other  employees  who  may  be  coming  on 
the  track  in  a  hand  car  from  the  oppo- 
site direction.  Woodward  Iron  Co,  v. 
Herndon  (1896)  114  Ala.  191,  21  So. 
430. 

In  order  to  impute  negligence  to  the 
master  because  of  the  negligence  of  an 
employee  in  charge  of  an  engine,  that 
person  must  have  known  of  the  defect, 
or  must  have  been  negligent  in  the  dis- 
covery of  the  existence  thereof.  South- 
ern R.  Co.  v.  Cooper  (1911)  172  Ala. 
505,  55  So.  211. 

For  an  engineer  to  run  a  railway  train 
at  a  rapid  rate  of  speed  at  a  place  where 
the  statute  does  not  regulate  and  pre- 
scribe the  rate  is  not  negligence  per  se. 
whether  or  not  such  running  is  negli- 
gence, so  as  to  render  the  company  lia- 
ble for  the  death  of  a  brakeman  who 
fell  from  the  top  of  the  train,  depends 
upon  the  particular  conditions  and  cir- 
cumstances. Perdue  v.  Louisville  &  N. 
R.  Co.  (1893)   100  Ala.  535,  14  So.  366. 

Evidence  that  the  plaintiff,  a  switch- 
man, was  struck,  while  walking  close  to 
a  track,  by  an  engine  which  was  moving 
at  an  excessive  rate  of  speed  and  with- 
out sounding  the  bell,  will  justify  a  ver- 
dict against  the  company.  Canada 
Southern  R.  Co.  v.  Jackson  (1890)  17 
Can.  S.  C.  316. 
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[The  fact  that  the  injured  servant  is  himself  of  a  class  for  whos< 
acts  the  master  is  made  liable  by  the  statute  will  not  relieve  the  mas 
ter  from  liability.^] 


It  is  not  error  to  admit  in  evidence 
a  rule  from  a  railroad  company's  book 
of  rules  providing  that  "a  lamp  swung 
across  the  track  is  the  signal  to  stop," 
where  the  issue  involved  is  whether  the 
engineer  was  negligent  in  failing  to  per- 
ceive upon  the  track  an  employee  who 
had  fallen  down  and  became  uncon- 
scious by  reason  of  sickness.  Helton  v. 
Alabama  Midland  R.  Co.  (1893)  97  Ala. 
275,  12  So.  276. 

In  an  action  brought  in  Kentucky  for 
injuries  received  in  Alabama,  recovery 
may  be  had  for  the  killing  of  a  railroad 
employee  by  the  negligence  of  those  in 
charge  of  a  locomotive,  although  the  neg- 
ligence was  neither  "gross"  nor  "wil- 
ful," as  it  must  be  to  make  the  action 
sustainable  in  the  former  state.  Louis- 
ville &  N.  R.  Co.  V.  Graham  (1896)  98 
Ky.  688,  34  S.  W.  229. 

A  railroad  engineer  is  not  negligent 
towards  a  switchman  on  a  switch  en- 
gine, so  as  to  charge  the  company  with 
liability  for  injuries  to  the  latter,  in 
running  by  an  oil  box,  near  the  track, 
but  far  enough  away  to  permit  the  en- 
gine to  pass  safety,  unless  he  knows  or 
has  reason  to  believe  that  the  switch- 
man is  in  such  a  position  that  he  may 
be  injured  in  passing  such  box.  Louis- 
ville &  N.  R.  Co.  V.  Bouldin  (1895)  110 
Ala.  185,  20  So.  325. 

An  engineer  who  propels  a  train  with 
such  force  and  violence  against  standing 
cars  as  to  injure  a  brakeman  attempt- 
ing to  make  a  coupling  between  such 
cars  and  another  car  on  the  other  side 
thereof  is  guilty  of  negligence,  although 
he  may  not  have  known  that  the  brake- 
man  was  between  the  cars.  Alabama 
Midland  R.  Co.  v.  McDonald  (1895)  112 
Ala.  216,  20  So.  472. 

Whether  a  "running"  or  "flying" 
switch  is  or  is  not  to  be  regarded  as  neg- 
ligence per  se,  a  railway  company  can- 
not successfully  assail  the  propriety  of 
a  verdict  which  finds  that  it  is  not  neg- 
ligence to  switch  cars  at  a  speed  of  8 
or  10  miles  an  hour  onto  a  repair  track. 
Louisville  &  N.  R.  Co.  v.  Davis  (1890) 
91  Ala.  487,  8  So.  552. 

Compare  Devine  v.  Boston  &  A.  R. 
Go.  (1893)  159  Mass.  348,  34  N.  E.  539, 
where  one  of  the  alternative  theories 
suggested  by  the  evidence  was  that  cars 


had  been  "kicked"  at  too  great  a  speec 
by  the  engineer,  and  the  case  was  hel( 
to  be  one  for  the  jury. 

The  conduct  of  an  engineer  in  apply 
ing  the  air  brake  and  bringing  the  trail 
to  a  sudden  stop  without  giving  anj 
signal  or  warning  does  not  necessarilj 
constitute  actionable  negligence  on  th( 
part  of  the  company  as  to  an  employet 
injured  by  being  thrown  off  from  a  flat 
car  by  such  stoppage.  Cooper  v.  Wa 
bash  R.  Go.  (1894)  11  Ind.  App.  211 
38  N.  E.  823. 

No  recovery  can  be  had  for  the  deatl 
of  a  fireman  caused  by  an  explosion  due 
to  the  want  of  sufficient  water  in  th< 
boiler,  where  the  evidence  is  that,  al- 
though the  company  held  the  driver  re- 
sponsible as  regards  the  engine,  it  was 
the  fireman's  duty  to  attend  to  the 
water  supply.  Brunell  v.  Canadian  P. 
R.  Co.   (1888)    15  Ont.  Rep.  375. 

A  railroad  employee  may  recover  for 
injuries  caused  by  sudden  unnecessary 
movements  of  cars,  due  to  the  negligence 
of  the  engineer  in  the  handling  of  a 
train.  Highland  Ave.  &  Belt  R.  Co.  v. 
Miller  (1898)   120  Ala.  535,  24  So.  955. 

The  unexplained  fall  of  coal  from  the 
tender  of  a  passing  engine,  which  strikes 
and  injures  a  workman  engaged  on  the 
track,  is  sufiicient  evidence  from  which 
the  inference  may  be  drawn  that  those 
in  charge  or  control  of  the  locomotive 
were  negligent  in  their  mode  of  using  it. 
O'Brien  v.  Michigan  C.  R.  Go.  ( 1909 )  19 
Ont.  L.  Rep.  345. 

A  complaint  in  an  action  by  a  tele- 
graph operator,  which  charges  that  in 
attempting  to  cross  a  railway  track  at 
a  time  when  his  duties  required  him  to 
do  so,  he  was  struck  by  a  train  moving 
20  miles  per  hour,  which  gave  no  warn- 
ing of  its  approach;  that  he  was  unable 
to  see  its  approach,  on  account  of  high 
weeds;  and  that  the  engineer  of  the 
train  knew  of  his  duty  to  cross  the  track 
at  the  time, — charges  actionable  negli- 
gence, though  the  statutory  duty  of  the 
engineer,  to  whistle  and  ring  his  bell  on 
approaching  a  crossing  and  to  stop  his 
engine  might  not  be  applicable.  Indian- 
apolis Union  R.  Co.  v.  Houlihan  (1901) 
157  Ind.  494,  54  L.R.A.  787,  60  N.  E. 
943. 

6  In  Pittsburgh,  C.  C.  &  St.  L.  R.  Go. 
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1707.  [705]  Person   having    "charge   or   control   of   a   train." — a. 

What  constitutes  a  train,  generally. — The  view  of  the  supreme  court 
of  Massachusetts  is  that  the  word  "train'  was  used  by  the  legislature 
in  the  ordinary  sense  which  it  bore  at  the  time  when  the  employers' 
liability  act  was  passed  in  that  state,  and  that  this  subsection  is  there- 
fore only  applicable  where  the  train  is  one  which  is  moved  by  steam.^ 
In  the  case  cited  it  was  held  that  an  action  could  not  be  maintained 
for  an  injury  caused  by  the  management  of  a  street  railway  car  ope- 
rated by  electricity  in  the  usual  manner.  This  doctrine  seems  to 
the  present  writer  to  be  of  very  dubious  correctness,  in  so  far  as  it 
is  based  on  the  theory  that  a  train  must  be  propelled  by  steam  to  be 
within  the  meaning  of  the  statute.  In  some  respects  the  peculiar 
dangers  to  which  railway  employees  are  exposed  from  moving  cars 
are  essentially  the  same,  whether  the  motive  power  be  steam  or  elec- 
tricity, and  an  injury  of  the  kind  which  was  denied  to  be  actionable 
is,  therefore,  within  the  spirit,  if  not  the  letter,  of  the  statute.  And 
once  it  is  conceded  that  the  statute  covers  trains  operated  by  elec- 
tricity, the  further  result  would  appear  to  follow,  that  it  can  make  no 
difference,  as  regards  the  master's  liability,  whether  the  motive  power 
is  transmitted  by  wire  from  some  central  point  or  generated  or  stored 
in  an  engine  traveling  with  the  train.  This  view  receives  some  sup- 
port from  an  English  case  which  embodies  the  principle,  that,  if  the 
other  elements  of  a  "train"  are  present,  the  employer  is  liable  for  in- 
juries caused  by  its  being  carelessly  transferred  from  one  point  to  an- 

V.  Collins  (1904)  163  Ind.  569,  71  N.  E.  the  negligence  of  an  engineer  in  charge 

661,  it  was  held  that  the  statute  created  of  the  engine  upon  the  same  train,  not- 

a  liability  in  favor  of  a  person  in  charge  withstanding    a    rule    of    the    company 

of  a  train  who  was  injured  by  the  neg-  making  the  conductor  in  some  respects 

ligence  of  the  person  in  charge  of  the  the  superior  servant.     Pittsburgh,  C.  C. 

locomotive  engine  drawing  such  train.  c6  St.  L.  R.   Co.  v.  Collins    (1907)    168 

A  railroad  company  is  liable  for  in-  Ind.  467,  80  N.  E.  415. 

juries  to  an  engineer  due  to  the  failure  1  Fallon  v.   West  End  Street   R.   Co. 

of  another  engineer  to  obey  a  rule  re-  (1898)    171   Mass.   249,   50  N.   E.   536. 

quiring   him   to   stop   when   the   signal  xhe  court  qualified  its  opinion  by  sug- 

lights  at  a  switch  did  not  show,  although  gesting  that  "possibly  a  railroad,  where 

another  employee  subordmate  to  the  in-  (.jje  motive  power  has  been  changed  in 

jured    engineer   had    been    negligent    in  ^  ^^  altogether  from  steam  to  elec- 

!.^'!l"^^*?  t°'%*''^  'c'^f 'v.  ffo'i'nrTvq  t""ty.     o^      some     other     mechanical 

Ind.  314,  90  N.  E.  467.  j.    \-u       -u         i-i-         f          v.™ 

The  statute  imposes  a  liability  on  the  «?«,<=*«  ^^^    characteristics    of   a    steam 

railroad    company    for   injuries    to    one  railroad,   would   come   withm   the   pur- 

locomotive  engineer  caused  by  the  negh-  view  of  the  act.          .^           , 

gence  of  another.     Pittshurgh,  C.   G.  d  In  this  connection  it  may  be  remarked 

St.  L.  R.   Co.  V.   Oipe    (1903)    160  Ind.  that  in  Alabama  it  has  been  held  that 

360,  65  N.  E.  1034.  an  electric  railroad  is  within  the  pur- 

A  liability  may  arise  under  this  stat-  view  of   a  statute   applicable  to  steam 

ute  for  an  injury  to  a  conductor  through  railroads.     Louisville   &   'N.  R.   Co.   v. 
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other,  whether  the  motive  power  be  fixed  or  movable.^  In  the  cours 
of  his  opinion  Cave,  J.,  emphasized  the  fact  that  the  danger  of  puttin 
cars  in  motion  without  proper  warning  is  equally  great,  however  the 
are  moved,  and  upon  whatever  part  of  the  line. 

[An  electric  car  has  been  held  not  to  be  a  "train  upon  a  railway,' 
within  the  meaning  of  the  Indiana  statute.  The  grounds  of  thi 
decision  are  that  the  legislature  in  other  statutes  did  not  includ 
street  railroads  in  the  general  term  "railroad,"  and  that,  at  the  tim 
of  the  passage  of  the  statute,  steam  railroads  were  the  only  railroad 
in  general  operation.^*    But  a  contrary  view  prevails  in  Ontario.^'' 

b.  How  many  cars  constitute  a  train. — In  an  English  case  Lore 
Halsbury  doubted  very  much  whether  the  applicability  of  the  wore 
"train"  depends  upon  "the  number  of  carriages  or  the  number  of  ve 
hides  going  upon  wheels  which  the  locomotive  was  taking  along  th( 
railway."  He  thought  the  legislature  intended  a  "very  wide  scope"  t( 
be  given  to  the  language  used,  and  that,  "speaking  in  a  general  way 
the  legislature  meant  that  a  locomotive  engine  by  itself,  or  anything 
that  was  drawn  along  a  railway,  or  was  in  course  of  being  drawr 
along  a  railway  by  that  locomotive  engine,"  should  be  included  in  the 
word.'  The  actual  extent  of  the  decision  cited  is  that  several  tern 
porarily  detached  cars  constitute  a  "train,"  but  as  there  is  nothing 
in  the  opinions  of  the  other  law  lords  to  indicate  that  they  were  in- 
clined to  put  a  less  liberal  construction  upon  the  statute  than  the 
lord  chancellor,  his  theory  of  its  meaning  may  perhaps  be  regarded 
as  the  one  judicially  accepted  in  England. 

In  a  Massachusetts  case  involving  facts  closely  analogous  to  those 
xinder  review  by  the  House  of  Lords,  a  similar  conclusion  was  ar- 
rived at,  the  statutory  word  being  held  applicable  to  a  number  of 
cars  coupled  together,  forming  one  connected  whole  and  moving  from 
one  point  to  another  upon  a  railroad,  in  the  ordinary  course  of  its 
traffic  under  an  impetus  imparted  to  them  by  a  locomotive  which 
shortly  before  the  accident  had  been  detached.*     That  this  court  is 

Anchors    (1896)    114  Ala.  492,  62  Am.  ^>^  Indianapolis  d  G.  Rapid  Transit  Co 

St.  Rep.  116,  22  So.  279.  v.  Andis  (1904)  33  Ind.  App.  625,  72  N 

2  Cost!  V.  Great  Western  R.  Co.  (1882)  E.   145. 

L.  R.  9  Q.  B.  Div.  106,  30  Week.  Rep.  n  Toronto  R.  Co.  v.  Snell   (1901)    31 

816,  47  J.  P.  116,  where  the  jury  were  Can.   S.  C.  241. 

held  to  be  warranted  in  finding  that  an  8  McCord  v.  Cammell  [1896]  A.  C.  (H. 

employee  whose  duty  it  is  to  apply  the  L.  [E.])  57,  65  L.  J.  Q.  B.  N.  S.  202,  73 

hydraulic  power  by  which  a  capstan  is  L.  T.  N.  S.  634,  60  J.  P.  180. 

made  to  haul   freight  cars   coupled  to-  *  Caron  v.  Boston  &  A.  R.  Co.  (1895) 

gether  is  "a  person  in  charge  of  a  train  164  Mass.  523,  42  N.  E.  112. 
upon  a,  railway." 
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prepared  to  accept,  if  it  has  not  already  accepted,  a  construction  of 
the  statute  not  less  favorable  to  the  servant  than  that  adopted  by 
Lord  Halsbury,  is  also  inferable  from  two  other  decisions  holding 
that  a  locomotive  and  a  single  car  connected  together  and  run  upon 
a  railroad  constitute  a  "train."  * 

c.  What  employees  are  deemed  to  have  "charge  or  control"  of  a 
train;  conductors. — A  conductor  is  the  employee  to  whom  the  statu- 
tory description  is  most  obviously  applicable,  and  it  is  not  disputed 
that  a  railway  company  is  prima  facie  responsible  for  his  negligence.^ 
This  presumption  may  be  rebutted  by  showing  that,  at  the  time  the 
injury  was  received,  he  was  not,  as  a  matter  of  fact,  in  control  of 
the  train  in  question.  It  cannot  be  said,  as  a  matter  of  law,  that  a 
conductor  is  not  in  charge  of  a  train  during  a  temporary  absence 
therefrom.''     Nor  can  any  cessation  of  his  controlling  functions  be 

6  Dacey  v.  Old  Colony  R.  Go.  ( 1891 )  next  station  without  him.  A  brakeman 
153  Mass.  112,  26  N.  E.  437,  Followed  had  occasion  to  make  a  coupling  while 
in  Shea  v.  New  York,  N.  H.  <£  H.  R.  Go.  the  conductor  was  still  absent  from  his 
(1899)   173  Mass.  177,  53  N.  E.  396.  post,   and   was   injured   by   a   defective 

6  In  Chicago  &  E.  I.  R.  Co.  v.  Richards  drawbar,  of  the  condition  of  which  the 
(1901)  28  Ind.  App.  46,  61  N.  E.  18,  conductor  had  failed  to  notify  him.  It 
it  was  held  that  a  complaint  was  not  was  held  that  the  jury  was  justified  in 
demurrable,  which  alleged  in  substance  finding  that  the  conductor  was  in  charge 
that  a  brakeman,  while  climbing  up  to  of  the  train  when  the  injury  was  re- 
the  top  of  a  car,  was  struck  by  another  ceived,  since  nothing  was  done  that  was 
car  which  had  been  negligently  left  by  contrary  to  his  orders,  or  not  reason- 
tlie  conductor  of  another  train  on  an  ably  to  be  expected.  It  was  also  con- 
adjoining  side  track  at  a  place  where  tended,  without  success,  that  the  omis- 
the  two  tracks  were  only  5  feet  apart,  sion  of  the  conductor  to  warn  the 
and,  owing  to  the  transverse  slope  on  plaintiff  with  regard  to  the  defective 
which  the  side  track  was  laid,  the  sta-  drawbar  was  not  negligent,  for  the  reason 
tionary  car  leaned  over  towards  the  that  the  movements  of  the  train  and  the 
other  track.  coupling   and  uncoupling   of   cars   were 

A  railroad  company  is  liable  for  the  wholly  under  his  direction,  and  that  a 

failure  of  a  conductor  to  give  notice  of  brakeman  was  not  expected  to  uncouple 

the  presence   on  the  track  of  a  brake-  cars    without    his    orders.      The    court 

beam  which  had  fallen  from  his  train,  to  said,  that  when  the  conductor  left  the 

the   employees    of   the    train   following,  train  and  permitted  it  to  proceed  witl;- 

Louisville   &    N.    R.    Co.    v.    Fitzgerald  out  him,  it  might  properly  be  inferred 

(1909)   161  Ala.  397,  49  So.  860.  by   a   jury   that   he   expected   and    per- 

A  conductor  who,  while  the  plaintiff  mitted  such  things  to  be  done  as  were 

and  others  were  engaged  in  coupling  cars  necessary    in    the    management    of    the 

and  giving  signals  for  the  movement  of  train  until  he  should  rejoin  it,  without 

the   cars,   which  were   repeated  by  the  a  specific  order  from  himself  for  eacli 

conductor,  gave  a  signal  of  his  own  initi-  particular  act;   and,  if  so,  the  omission 

ative,   was   acting   as   a  vice   principal,  in  question  might  properly  be  found  to 

Brown  v.  A'ero  York  G.  &  H.  R.  R.  Go.  have  been  negligence  on  his  part. 

(1908)  126  App.  Div.  240,  110  N.  Y.  The  conductor  may  be  found  to  he  in 
Supp.  514,  affirmed  without  opinion  in  charge  of  the  train  although  temporarily 

(1909)  196  N.  Y.  542,  89  N.  E.  1096.  absent,  if  the  train  is  still  operated  in 

7  Donahoe  v.  Old  Colony  R.  Co.  ( 1891 )  accordance  with  his  orders.  Carroll  v. 
153  Mass.  356,  26  N.  E.  868.  There  the  New  York,  N.  H.  &  H.  R.  Co.  (1902)  182 
conductor  left  his  train  at  a  certain  sta-  Mass.  237,  65  N.  E.  69. 

tion  and  allowed   it  to  proceed  to  the 
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predicated  from  the  mere  fact  that  the  portion  of  the  train  which 
caused  the  injury  had  been  detached  from  the  engine  and  the  other 
cars  at  the  time  when  plaintiff  was  hurt.* 

The  conductor  of  a  switch  engine  which  is  drawing  several  cars 
under  his  direction  may  properly  be  found  to  be,  for  the  time  being, 
in  charge  of  a  train  consisting  of  the  engine  and  cars.'  But  such  a 
conductor  is  not  deemed  to  be  in  charge  of  a  train  which  he  merely 
has  to  make  up.  His  duties  are  ended  as  soon  as  the  cars  are  con- 
nected so  as  to  compose  a  train,  and  he  never  has  charge  of  those  cars 
as  a  train.*" 

d.  Employees  other  than  conductors. — It  has  been  laid  down  by  the 
supreme  court  of  Massachusetts  that  by  the  words,  "  'any  person 
.  .  .  who  has  the  charge  or  control'  [of  a  train]  is  meant  a  person 
who,  for  the  time  being  at  least,  has  immediate  authority  to  direct 
the  movements  and  management  of  the  train  as  a  whole,  and  of  the 
men  engaged  upon  it."  **     A  railway  company,  therefore,  is  respon- 


8  Devme  v.  Boston  &  A.  R.  Co.  ( 1893 ) 
159  Mass.  348,  34  N.  E.  539.  There 
two  cars  which  had  been  "kicked"  ran 
against  a  post  at  the  end  of  a  stub 
switch.  It  was  held  that,  on  the  evi- 
dence, the  jury  might  properly  find  that 
the  conductor  was  the  person  who  gave 
the  stop  motion  for  the  cars,  and  that, 
taking  into  account  the  speed  at  which 
they  were  moving,  he  was  negligent  in 
not  giving  the  motion  sooner  than  he 
did. 

9Dacey  v.  Old  Colony  R.  Co.  (1891) 
153  Mass.  112,  26  N.  E.  437.  There  it 
was  held  that,  in  view  of  the  use  to 
which  a  freight  yard  is  put  in  making 
up  trains  and  receiving  cars  from  in- 
coming trains,  and  the  dangers  attend- 
ant on  moving  cars  and  making  up 
trains  in  the  nighttime,  when  a  car  is 
standing  so  near  the  point  where  tracks 
come  together,  that  the  space  between 
it  and  the  adjoining  track  is  unusually 
narrow,  a  court  cannot  say,  as  a  matter 
of  law,  that  it  was  not  a  negligent  act 
to  leave  the  car  in  such  a  position. 

10  In  Thyng  v.  FitcUurg  R.  Go.  { 1892) 
156  Mass.  13,  32  Am.  St.  Rep.  425,  30 
N.  E.  169^  the  court  said:  "The  statute, 
in  referring  to  a  'signal,  switch,  loco- 
motive engine,  or  train,'  seems  chiefly 
to  contemplate  the  danger  from  a  loco- 
motive engine  or  train  as  a  moving  body, 
and  to  provide  against  the  negligence 
of  those  who,  either  wholly  or  in  part. 


control  its  movements.  The  charge  or 
control  is  of  that  whose  characteristic 
is  rapid  and  forceful  motion.  It  relates 
to  the  train  or  locomotive  engine  as  a 
whole,  and  not  to  the  individual  parts 
which  make  up  the  train  or  engine.  The 
statute  might  have  been  made  to  in- 
clude those  who  have  charge  of  the  con- 
struction of  the  engine  or  the  cars  or 
who  inspect  them.  Neglect  of  their  du- 
ties would  be  likely  to  cause  an  accident 
to  the  train  while  in  motion.  But  the 
legislature  in  this  part  of  the  statute 
has  gone  no  further  than  to  include 
those  whose  duties  relate  to  the  charge 
of  a  locomotive  engine  or  the  train  when 
complete." 

In  another  case  it  was  doubted 
whether  a  switching  foreman  who  merely 
designated  the  track  on  which  is  to  be 
shunted  a  part  of  the  cars  of  a  train 
which  is  controlled  by  a  conductor  could 
be  said  to  have  had  "charge  or  control" 
of  the  train.  Garon  v.  Boston  de  A.  E. 
Go.  (1895)  164  Mass.  523,  42  N.  E.  112. 
In  view  of  the  earlier  decision,  it  is 
hard  to  see  why  the  court  should  have 
felt  any  doubt  on  this  point. 

11  Garon  v.  Boston  &  A.  R.  Go.  ( 1895 ) 
164  Mass.  523,  42  N.  E.  112. 

A  yardmaster  who  is  the  only  person 
who  has  the  right  to  control  all  the  mov- 
ing of  cars  in  the  yard,  and  whose  orders 
to  move  the  cars  are  obeyed  regardless 
of  whether  the  inspection  of  the  train 
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sible  for  the  negligence  either  of  an  engineer  or  of  a  brakeman  if, 
as  a  matter  of  fact,  either  of  them  was  in  charge  of  the  train.^^  But 
the  mere  fact  that  a  brakeman  has  been  put  in  such  a  position  that 
for  the  moment  he  physically  controls  and  directs  its  movements 
under  the  eye  of  his  superior  does  not  of  itself  constitute  a  person 
who  has  charge  of  or  control  of  the  train." 

The  English  doctrine  would  seem  to  be  virtually  the  same  as  that 
established  by  the  Massachusetts  decisions,  the  House  of  Lords  hav- 
ing held  that  the  case  was  for  the  jury  where  some  detached  cars  were 
left  by  the  engineer  on  a  steep  gradient,  and,  being  inadequately 


has  been  completed  or  not,  is  a  super- 
intendent and  exercising  superintend- 
■  ence,  and  is  also  a  person  in  charge  or 
control  of  a  train  for  whose  negligence 
in  letting  down  cars  against  one  on 
which  the  plaintiff,  a  car  repairer,  is  at 
work,  the  master  is  liable,  although  the 
yardmaster  has  no  right  to  order  a  car 
to  be  moved  until  the  train  of  which  it 
is  a  part  has  been  inspected  by  the  plain- 
tiff. Brady  v.  'New  York,  N.  H.  &  H.  B. 
Go.   (1903)  184  Mass.  225,  68  N.  E.  227. 

laSJiea  V.  New  York,  N.  H.  &  H.  R. 
Co.  (1899)  173  Mass.  177,  53  N.  E.  396, 
holding  it  warrantable  to  find  negli- 
gence, where  the  evidence  was  that  the 
engine  with  a  car  attached  was  pushed, 
while  the  plaintiff  was  in  the  car,  and 
a  brakeman  was  standing  on  the  front 
platform,  against  other  cars  with  such 
force  as  to  break  the  platforms  of  the 
cars  and  throw  the  employee  from  his 
seat. 

The  engineer  of  a  railroad  train  must 
be  regarded  as  the  person  in  charge,  for 
the  purpose  of  giving  signals  or  slacken- 
ing speed  at  the  approach  of  danger, 
although  for  most  purposes  the  con- 
ductor has  control  of  the  train.  Darns 
V.  New  York,  N.  H.  &  H.  R.  Go.  (1893) 
159  Mass.  532,  34  N.  E.  1070,  followed 
in  Fairman  v.  Boston  &  A.  It.  Go.  (1897) 
169  Mass.  170,  47  N.  E.  613. 

See  also  Baltimore  d>  0.  S.  W.  R.  Go. 
V.  Peterson  (1901)  156  Ind.  364,  59  N. 
E.  1044,  where  it  was  held  proper  to 
refuse  an.  instruction  that,  if  the  per- 
sons in  charge  of  a  train  were  fellow 
servants  of  the  injured  person,  or  track 
repairer,  he  could  not  recover. 

13  Garon  v.  Boston  d  A.  R.  Go.  (1895) 
164  Mass.  523,  42  N.  E.  112,  where  it 
was  denied  that  the  statute  was  applica- 


ble to  a  brakeman  whose  duty  it  was  to 
take  charge  of  a  train  of  cars  which 
was  being  shunted  onto  a  siding  under 
the  supervision  of  the  conductor.  The 
court  said:  "If  'control'  is  one  thing 
and  'charge'  is  another,  then,  inasmuch 
as  to  some  extent  every  brakeman  upon 
a  train  would  have  'control'  of  it,  every 
employee  injured  by  an  accident  result- 
ing from  the  carelessness  of  a  brakeman 
would  have  a  right  of  action  against  the 
corporation  which  employed  him,  and 
the  defense  of  common  employment  as 
to  brakemen  would  be  done  away  with, 
even  though  the  brakeman  might  be  act- 
ing under  an  immediate  superior.  The 
statute  is  to  be  fairly  construed,  and, 
while  it  removes  the  defense  of  common 
employment  in  some  cases,  it  does  not 
extinguish  it  altogether,  and  we  d,o  not 
think  that  the  legislature  intended  that 
it  should  be  abolished  in  all  cases  where 
injuries  were  sustained  by  the  careless- 
ness of  a  brakeman.  If  it  had,  it  would 
have  used  language  more  truly  descrip- 
tive of  a  brakeman's  usual  occupation 
than  the  words,  'any  person  in  the  serv- 
ice of  the  employer  who  has  the  charge 
or  control  of  any  .  .  .  train  upon  a 
railroad.'  It  is  the  charge  or  control 
of  which  the  statute  speaks,  and  not  a 
charge  or  control,  and  it  is  the  charge 
or  control  of  the  train  as  a  connected 
whole  which  is  meant.  .  .  .  Thyng  v. 
Fitohburg  R.  Co.  (1892)  156  Mass.  13, 
32  Am.  St.  Rep.  425,  30  N.  E.  169." 

A  brakeman  standing  on  the  top  of  a 
train  giving  signals  to  the  engineer  is 
not  a  person  in  charge  of  the  train. 
Breed  v.  LeUgh  Valley  R.  Go.  (1909) 
131  App.  Div.  492,  115  N.  Y.  Supp. 
1019. 
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blocked,  ran  away  and  struck  the  plaintiff.^*  The  members  of  the 
court  were  unanimous  in  declaring  that  the  action  could  be  main- 
tained upon  the  theory  that  the  engine  driver  was  in  charge  of  the 
train  when  it  stopped  at  the  point  where  the  runaway  cars  were  left,. 
and  that  he  did  not  cease  to  be  in  charge  of  it  because  some  of  the 
carriages  were  uncoupled  from  one  another  and  from  the  engine,  in 
order  that  they  might  be  separately  dealt  with  in  operations  all  di- 
rected to  one  end,  namely,  the  discharging  of  the  freight.^*  It  was. 
also  considered  that  there  was  another  and  independent  ground  which 
rendered  it  proper  to  send  the  case  to  the  jury,  viz.,  that  the  evidence 
adduced  in  behalf  of  the  plaintiff  went  to  show  that  the  foreman  was. 
negligent  in  regard  to  the  blocking  of  the  cars  after  they  had  been 
detached.  The  words  "any  person  having  charge  or  control  of  the 
train"  did  not,  it  was  said,  necessarily  point  to  one  person  who  was 


^iMcCord  V.  Gwmmell  [1896]  A.  C. 
57,  65  L.  J.  Q.  B.  N.  S.  202,  73  L.  T. 
N.  S.  634,  60  J.  P.  180. 

15  The  following  passage  from  Lord 
Herschell's  opinion  (p.  66)  sufficiently 
indicates  the  reasoning  upon  which  this 
conclusion  was  based:  "When  he  re- 
moved, or  before  he  removed,  the  engine 
from  the  train,  unless  he  wanted  the 
rest  of  the  train  to  follow,  or  was  con- 
tent that  it  should  follow,  it  was  abso- 
lutely essential  that  something  should 
be  done  to  detach  that  part  of  the  train, 
and  to  make  it  stationary,  while  the  rest 
of  the  train  went  on.  That  was  a  deal- 
ing with  the  train  under  his  charge; 
and  it  seems  to  me  that  it  was  his  duty 
to  take  care  that  all  that  was  necessary 
for  the  operation  with  which  he  was 
concerned,  namely,  conveying  these  car- 
riages severally  and  successively  to  the 
place  where  their  contents  were  to  be 
discharged,  was  done.  It  was  not  neces- 
sarily his  duty  to  do  it  himself.  If  that 
duty  had  been  left  to  some  other  servant 
of  the  company,  and  if  he  had  every  rea- 
son to  believe  that  the  duty  was  being 
properly  performed,  then  it  might  well 
be  that  there  could  not  be  said  to  be 
negligence  on  his  part, — he  would  have 
discharged  the  obligation  resting  upon 
him  by  seeing  that  the  work  was  being 
done  by  the  person  whose  duty  it  was, 
in  that  sense,  to  do  it.  But  in  the  pres- 
ent case  there  is  evidence  that  he  knew 
the  method  which  was  being  employed 
to  sprag  the  wheels ;  there  is  evidence 
that  he  knew  that  it  was  a  method  which 
on  previous  occasions  had  proved  inef- 


fectual; there  was  the  evidence  of  wit- 
nesses who  were  called  before  the  jury 
that  the  use  of  this  slag  at  all  was  an 
improper  method, — that  the  proper 
method  was  to  use  wood.  Under  these 
circumstances  it  seems  to  me  impossible, 
when  once  the  conclusion  is  arrived  at 
that  he  was  in  charge  of  the  train,  to. 
say  there  was  no  evidence  of  negligence 
upon  his  part." 

Lord  Watson  took  the  ground  that  th& 
disengaging  of  the  cars  from  the  engine 
and  securing  them  in  order  that  they 
might  remain  stationary  until  the  en- 
gine returned  to  take  them  up,  was  an 
act  done  in  the  conduct  of  the  train  with 
which  that  engine  started,  and  that,  if 
that  act  was  negligently  done  (which 
was  a  matter  for  the  jury  to  determine ) , 
the  plaintiff  was  entitled  to  recover  if 
the  person  guilty  of  negligence  had  at 
the  time  "charge  or  control  of  the 
train." 

Lord  Davey  agreed  in  thinking  that 
the  engine  driver  was  "in  charge  of  the 
train,"  and  remained  "in  charge  of  the 
train"  till  the  duties  with  which  he  was. 
entrusted  were  fully  completed;  he  con- 
sidered it  a  strange  thing  to  say  that, 
when  the  engine  driver  who  was  thus  in 
charge  of  the  train  left  three  fourths  of 
it  in  an  exposed  and  dangerous  position, 
and  it  turned  out  that  insufficient  pre- 
cautions had  been  taken  to  secure  th& 
safety  of  that  portion  which  was  so  left 
behind,  there  was  no  evidence  to  go  to. 
the  jury  of  negligence  on  the  part  of 
the  "person  in  charge  of  the  train." 
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in  charge  of  the  whole  train.  Different  duties  in  connection  with 
different  parts  of  the  train  might  be  assigned  to  different  persons, 
and,  in  that  case,  each  and  all  of  those  persons  were  charged  with 
the  conduct  of  the  train;  and  if  any  one  of  them  was  negligent  in 
his  own  department,  that  would  constitute  negligence,  bringing  the 
case  within  the  terms  of  the  subsection.^^  This  case  also  lays  down 
the  doctrine  that  the  question,  who  was  in  charge  of  a  train,  is  to 
be  determined,  as  between  two  or  more  employees,  by  considering 
what  duty  was  violated  by  the  act  which  caused  the  injury. 

[The  motorman  on  an  electric  street  railway  is  the  person  having 
control  of  the  movement  of  a  train  of  which  he  is  the  motorman, 
within  the  meaning  of  the  Ontario  act.*®*] 

The  statutory  words  are  applicable  only  to  cases  in  which  the  con- 
trol exercised  over  the  train  is  direct.  They  do  not  render  a  railway 
company  liable  for  the  negligence  of  an  employee  who  has  control 
of  a  switch,  or  of  a  station  agent  who  merely  transmits  orders  to  the 
man  in  charge  of  a  train.*'' 

1708.  [706]  Person  having  "charge  or  control  of  a  car." — 
It  is  held  that  the  word  "car,"  which  is  found  only  in  the  Alabama 
act,  is  not  confined  to  those  cars  which  are  intended  to  be  hauled 
by  locomotives,  but  is  applicable  to  hand  cars  also.*  The  question 
whether  an  employee  actually  had  charge  or  control  of  such  a  car 
can  very  rarely  cause  any  doubt,  and,  as  a  matter  of  fact,  the  only 

16  At  p.   66  of  the  Law  Reports  the  been   suggested  by   one   of  the  learned 

following  passage  is  found  in  the  opinion  judges  in  the  court  of  appeal  that,  the 

of    Lord    Watson: — "It    is    plain    that  duty  having  been  committed  to  a  great 

Hopper  was  the  person  who  insufficiently  many  persons,  any  one  of  whom  might 

scotched  the  wagon  which  ran  down  the  have  performed  it,  therefore  the  person 

incline  and  killed  the  deceased;   but  it  actually     performing    it    was    not    'in 

may  be  that,  although  he  was  the  direct  charge.'     To  my  mind  these  considera- 

cause  of  the  accident,  the  engine  driver  tions  are  very  immaterial.     I  think  the 

was   also  negligent   in   his   duty,   if   he  statute    points    directly    to    the    person 

was    charged    with   that    duty.     And   I  having    'the    charge    or    control    of    the 

think,  if  that  view  were  taken,  he  knew  train'  as  being  that  person  who,  at  the 

quite  well  the  kind  of  sprag  that  was  time  when  the  negligent  act  is  commit- 

being    used,    and    had    reason    to    know  ted,  has  the  duty  laid  upon  him  of  per- 

that,  although  for  some  purposes  suffi-  forming  that  act  with  reasonable  care." 

cient,  the  use  of  it  was  attended  with  iSsi  Toronto  R.  Go.  v.  Snell   (1901)   31 

danger.     On  the  other  hand,  if  the  duty  Can.  S.  C.  241. 

of  spra-fging  was  properly  delegated  to  17  Fairman    v.   Boston    &    A.    R.    Co. 

Hopperr  he    was,    to    that    extent,    in  (1897)    169   Mass.    170,   47  If.   E.    613. 

charge  of  the  train,  and  was  negligent.  See  also  DeiHne  v.  Boston  &  A.  R.  Co. 

But  on  whichever  of  these  alternatives  (1893)    159   Mass.    348,    34   N.   E.   539, 

negligence  be  found,  whether  it  be  fixed  where  the  company's  nonliability  for  the 

on  the  engine  driver  or  upon  the  fire-  negligence  of  a  switchman  seems  to  be 

man,  I  think  it  follows  that  such  person  assumed  in  the  opinion, 

is  also  fixed  in  the  position  of  the  'per-  ^  Kansas    City,    M.   &   B.    R.    Co.    v. 

son  having  control  of  the  train.'    It  has  Crocker  (1892)  95  Ala.  412,  11  So.  262. 
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points  discussed,  apart  from  those  of  mere  pleading,  have  been 
whether  an  employee  conceded  to  be  in  charge  of  a  car  was  negligent 
in  handling  it.* 

1709.  [706a]  Person  having  "charge  of  a  signal." —  These  words, 
which  occur  in  the  Indiana  statute  and  the  New  York  railroad  law, 
are  applicable  to  a  brakeman  who  is  sent  out  to  set  torpedoes  as  a 
stop  signal  for  an  approaching  train.^  [So,  an  employee  whose  duty 
it  is  to  give  raps  upon  the  rope  connecting  the  cars  in  a  mine  with 
the  hoisting  engine,  when  the  cars  are  to  be  raised, — the  number  of 
raps  indicating  the  character  of  the  load,— is  a  person  "who  has  the 
charge  or  control  of  any  .  .  .  signal"  within  the  meaning  of  the 
Nova  Scotia  statute.*  But  a  brakeman  giving  signals  to  the  engi- 
neer is  not  in  "physical  control  or  direction  of  the  movement  of  a 
signal."  *] 

2  The  inference  of  negligence  has  been  one  of  the  employees  on  the  rear  car, 
held  to  be  "sure  and  certain,"  where  a  seeing  the  signal,  applied  the  brake  on 
foreman  in  charge  of  a  hand  car,  with  that  car  so  suddenly  that  the  lever  was 
knowledge  that  the  operators  are  at  jerked  out  of  the  hands  of  the  plaintiff's 
times  in  the  habit  of  turning  loose  the  decedent,  and  that  when  the  cars  came 
lever  on  a  down  grade  and  standing  into  collision  immediately  afterwards, 
without  support,  suddenly  applies  the  he  was  thrown  to  the  ground.  The  facts 
brakes  on  such  a  grade  without  notice  thus  set  forth  show  negligence  on  the 
to  the  operators  and  without  looking  to  foreman's  part  and  exclude  the  hypothe- 
see  whether  they  are  holding  to  the  sis  of  contributory  negligence.  Jones 
lever.  Kansas  Gity,  M.  <S>  B.  R.  Go.  v.  v.  Alabama  Mineral  R.  Co.  (1894)  107 
Crocker  (1891)   95  Ala.  412,  11  So.  262.    Ala.    400,    18    So.    30,    second    appeal 

The  foreman  of  a  hand  car  is,  as  mat-  (1896)  114  Ala.  519,  62  Am.  St.  Rep. 
ter  of  law,  guilty  of  negligence  in  enter-    121,  21  So.  507. 

ing  at  full  speed  a  place  on  the  track  A  workman  whose  only  duty  was,  from 
obscured  by  dense  smoke,  without  send-  his  position  on  the  ground,  to  sprag  the 
ing  a  flagman  ahead  to  ascertain  if  any  wheels  of  a  car,  is  not  in  charge  of  it 
train  is  on  the  track,  in  accordance  with  within  the  statute.  Woodward  Iron  Co. 
a  custom  regulating  the  running  of  hand  v.  Curl  (1907)  153  Ala.  215,  44  So. 
cars  through   smoke.      Woodioard   Iron    969. 

Go.  V.  Andrews  (1896)  114  Ala.  243,  21  l  Gowen  v.  Ray  (1901)  47  C.  C.  A 
So.  440.  352,  108  Fed.  320  ( signals  not  set  in  the 

A  railway  company  is  liable  for  an    manner  required  by  the  rules ) . 
injury  received  by  a  laborer  on  a  rail-       2  Bell  v.  Ivemess  R.  &  Coal  Co.  (1909) 
road   in   jumping   from   a  hand   car   to    42  N.  S.  265. 

avoid  a  collision  occasioned  by  the  fail-  3  Eallock  v.  "New  York,  O.  &  W.  R.  Co, 
ure  of  a  foreman  to  give  signals  re-  (1910)  197  N.  Y.  450,  —  L.R.A.(N.S.) 
quired  by  the  rules  of  the  road.     Rich-    — ,  90  N.  E.  1124. 

mond  &  D.  R.  Go.  v.  Hammond  (1890)  a  switchman  whose  duty  it  was  to 
93  Ala.  181,  9  So.  577.  give  signals  to  the  engineer  for  the  mov- 

A  jury  is  properly  directed  to  find  for  ing  of  a  train  is  not,  as  to  the  conductor 
the  plaintiff  if  they  find  from  the  evi-  engaged  in  making  a  coupling,  a  vice 
denee  that  a  foreman  ran  two  cars  close  principal  as  having  control  of  a  signal, 
together  at  a  high  rate  of  speed  on  a  Eagen  v.  Buffalo  Union  Terminal  R.  Go. 
trestle;  that,  without  warning  to  the  (1911)  200  N.  Y.  478,  93  N.  E.  1110,  re- 
men  on  the  rear  car,  he  signaled  to  those  versing  (1909)  134  App.  Div.  995,  119 
on  the  front  car  to  slacken  speed;  that   N.  Y.  Supp.  1123. 
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1710.  [707]  On  a  "railway"  or  "railroad."— In  England  it  has  been 
held  that  the  word  "railway"  is  used  in  its  popular  sense,  viz.,  as 
meaning  a  way  upon  which  trains  pass  by  means  of  rails,  and  is  not 
confined  to  railways  belonging  to  those  companies  which  are  subject 
to  the  provisions  of  the  railway  regulation  acts.  Accordingly,  this 
subsection  applies  to  a  temporary  railway  laid  down  by  a  contractor 
for  the  purpose  of  the  construction  of  works. ^  A  similar  conclusion 
has  been  arrived  at  in  Massachusetts,  where  a  servant  has  been  al- 
lowed to  recover  for  an  injury  received  on  a  short  railway  track  in- 
tended for  temporary  use  by  a  city  in  transporting  gravel.*  A 
dummy  railroad  has  been  held  to  be  within  the  Alabama  act.' 

The  location  of  the  rails  is  not  material,  so  long  as  the  injury  was 
caused  by  a  moving  engine  or  car.  Thus,  cars  are  on  a  "railway" 
while  they  are  being  moved  on  the  lines  in  a  freight  siied  with  a 
view  to'  their  being  loaded  or  unloaded.*  On  the  other  hand,  an 
engineer  is  not  in  charge  of  an  engine  "on  a  railroad"  while  it  is 
stalled  in  a  roundhouse  for  repairs. °  The  complaint  must  allege 
that  the  engine  or  car  which  caused  the  injury  was  "upon  a  rail- 
way." **     The  guage  of  road  is  immaterial.*'' 

The  railway  need  not  be  a  public  one,  to  be  within  the  statute,  as 
construed  in  some  jurisdictions.*"  But  a  different  rule  prevails  in 
others." 

T^  Doughty  Y .  Fairhank  (1883)  L.  E..  10  gineer's  blowing  down  the  engine  into 

Q.  B.  Div.  358,  52  L.  J.  Q.  B.  N.  S.  480,  the  ashpit  in  which  the  machinist  was). 

48  L.  T.  N.  S.  530,  48  J.  P.  55    (driver  ^^  Tennessee   Coal,   Iron  &   R.   Go.   v. 

injured  by  a  collision).  Bridges    (1905)    144  Ala.  229,  113  Am. 

'zCoughlam  v.  Cambridge    (1896)    166  St.  Rep.  35,  39  So.  902;  Woodward  Iron 

Mass.  268,  44  N.  E.  218.  Co.  v.  Leuns  (1911)  171  Ala.  233,  54  So. 

8  Birmingham  R.  &  Electric  Co.  v.  566. 
Baylor  (1893)  101  Ala.  488,  13  So.  793.  A  count  in  a  complaint  against  a  rail- 
It  is  immaterial  whether  the  engine  is  road  company,  which  fails  to  allege  that 
a  dummy,  or  is  a  mogul,  passenger,  or  the  employee  was  employed  in  or  about 
a  freight  engine,  or  a  switch  engine,  if  the  railway,  or  that  he  had  any  duty 
it  is  "upon  a  railway."  Woodward  Iron  to  discharge  in  connection  therewith,  is 
Co.  V.  Levyis  (1911)  171  Ala.  233,  54  So.  not  sufficient  under  the  statute.  Ala- 
566.  hama  Steel  &  Wire  Co.  v.  Qriffin  (1907) 

iGox  V.  Great  Western  R.  Co.  (1882)  149  Ala.  423,  42  So.  1034. 

L    R    9  Q    B    Div.  106,  30  Week.  Rep.  6i  Woodward  Iron  Co.  y.  Lems  (1911) 

816,  47  J.  P.  116.  171  Ala.  233,  54  So.  566. 

This  section  relates  only  to  cars  and  5o  A  tramway  in  a  mine,  upon  which 

engines  on  a  railway.     Alabama  Steel  &  cars  operated  by  motors  are  run  to  carry 

Wire  Co.  v.  Griffin  (1907)   149  Ala.  423,  ore  out  of  the  mine,  is  a.  railroad  within 

42  So.  1034  (holding  that  a  count  in  a  the  statute.    Ibid. 

complaint  alleging  that  an  employee  was  A    manufacturing    corporation   which 

injured  while  unloading  a  car  standing  operates  a  switching  track  and  engines 

on  a  switch  was  sufficient).  is  within  the  statute.    Eimes  v.  Stanley- 

i  Perry  v.  Old  Colony  R.  Co.   (1895)  G.  I.  Electric  Mfg.  Go.  (1908)  199  Mass. 

164  Mass.  296,  41  N.  E.  289   (machinist  522,  85  N.  E.  851. 

making  repairs  was  injured  by  the  en-  An  employee  engaged  in  removing  a 
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It  has  never  been  directly  decided  that  the  English  employers' 
liability  act  is  inapplicable  to  street  railways.  But  that  such  a  doc- 
trine will  be  applied  would  seem  to  be  not  improbable,  in  view  of 
the  fact  that  it  has  been  expressly  declared  that  a  tramway  does  not 
come  within  the  purview  of  a  statute  relating  to  the  taxation  of  rail- 
ways.^ It  may  be  conceded  that  the  distinction  thus  drawn  between 
"railways"  and  "tramways"  is  not  without  plausibility  in  a  country 
where  the  words  are  habitually  differentiated,  both  in  everyday  con- 
versation and  in  legislation.'' 

In  the  United  States  common  usage,  so  far  as  it  has  any  bearing 
upon  the  question,  is  an  element  which  militates  against,  rather  than 
supports,  the  theory  that  the  terms  "railway"  and  "railroad"  do  not 
comprehend  those  lines  which  are  constructed  along  streets  and  high- 
ways. These  words  are  constantly  employed  in  a  generic  and  very 
comprehensive  sense,  the  word  "tramway"  being  very  rarely  used. 
The  decisions,  however,  are  not  harmonious.  In  Alabama  it  is  ap- 
parently settled  that  the  statute  does  include  street  railroads.*  A 
similar  conclusion  has  been  reached  in  New  York.^     But  it  has  been 

large   chunk   of   iron    at   a   furnace  by  fies  separately  "railway,  tramroad,  and 

means  of  a  locomotive  and  cable  was  en-  tramway." 

gaged  in  and  about  a  railroad  so  as  to  8  Birmingham   R.   Light  &  P.   Co.   v. 

be  within  the  protection  of  §  5  of  the  Uosely  (1910)  164  Ala.  Ill,  51  So.  424. 

Alabama  act.      Woodximrd   Iron   Co.  v.  In  Louisville  &  N.  R.  Co.  v.  Anchors 

Sheehan    (1910)    166   Ala.  429,   52   So.  (1896)    114  Ala.  492,   62  Am.  St.  Rep. 

24.  116,  22  So.  279,  it  has  been  held  that  an 

The  haulage  slope  of  a  mine  up  which  electric  road  is  within  the  purview  of  a 
cars  are  drawn  by  a  stationary  engine  statute  applicable  to  steam  railroads, 
is  a  railway  within  the  British  Columbia  The  fact  that  the  decision  in  the  Ala- 
act.     Booker  v.  Wellington  Co.    (1902)  bama  ease  cited  in  §  1706,  note  1,  ante, 
9  B.  C.  265.  was  put  upon  the  consideration  that  the 

5d  The    statute   does   not   apply  to   a  stationary  engine   in  question  was  not 

corporation   engaged   in   manufacturing  "on  a  railway,"  and  not  upon  the  ground 

cars.     American  Car  <&  Foundry  Co.  v.  that  the  tramway  was  not  a  "railway," 

Intser  (1908)   172  Ind.  56,  87  N.  E.  722.  may  possibly  be  regarded  as  indicating 

And  a  private  railroad  is  not  within  that  neither  court  nor  counsel   deemed 

the   New   York    railroad   law.      Matru-  the  latter  theory  to  be  sustainable. 

sciello  V.  Millilcen  Bros.  (1910)  141  App.  9  In  two  cases  in  the  inferior  courts 

Div.  769,  126  N.  Y.  Supp.  739.  it  has  been  held  that  the  act  does  apply 

6  Svxinsea  Improvements  &  Tramway  to  street  railways.  Forton  v.  Crosstown 
Co.  V.  Sicansea  Urlan  Sanitary  Author-  Street  R.  Co.  (1909)  63  Misc.  237,  116 
ity  [1892]  1  Q.  B.  357.  In  the  course  N.  Y.  Supp.  746,  reversed  on  ground  of 
of  his  opinion.  Wills,  J.,  remarked  that  plaintiff's  contributory  negligence  in 
"tramways  are  something  essentially  (1910)  137  App.  Div.  420,  121  N.  Y. 
different  from  railways"  and  that  "no  Supp.  749 ;  Riccio  v.  International  R.  Co. 
ordinary  person  has  any  difficulty  in  (1909)  63  Misc.  588,  117  N.  Y.  Supp. 
distinguishing  between  the  two."  720. 

7  See  the  tramways  act  1870  (33  &  34  The  same  view  was  taken  in  Simons 
Vict.  chap.  78),  and  the  notice  of  acci-  v.  Brooklyn  Heights  R.  Co.  (1910)  142 
dents  act  1894  (57  &  58  Vict.  chap.  28).  App.  Div.  36,  126  N.  Y.  Supp.  792,  re- 
in the  latter  of  these  the  schedule  speci-  hearing  denied  and  appeal  to  court  of 
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held  that  street  cars  are  not  within  the  purview  of  the  Massachusetts 
and  New  Jersey  statutes.^" 

The  strongest  argument  against  the  propriety  of  a  construction  of 
the  act  which  would  have  the  effect  of  excluding  street  railways  from 
its  purview  is  to  be  found  in  the  consideration  mentioned  in  the  sec- 
tion just  referred  to,  that  some,  at  least,  of  the  risks  which  servants 
encounter  while  working  on  such  railways,  are  similar  in  kind  to  those 
which  are  incurred  by  the  employees  of  steam  railways  of  the  ordi- 
nary type.  In  view  of  this  fact,  it  is  submitted  that  the  former  class 
of  servants  should  not  be  deprived  of  the  benefits  of  remedial  legis- 
lation which  may,  without  any  unreasonable  straining  of  its  terms, 
be  made  to  comprehend  them. 

Another  case  bearing  on  the  subject  discussed  in  the  foregoing 
remarks  will  be  found  in  §  1726,  note  2,  post. 

It  may  be  observed,  however,  that  the  Texas  and  Minnesota  acts 
which  define  the  liability  of  railway  companies  to  their  employees 
have  been  held  not  to  be  applicable  to  street-railway  companies.  See 
chapter  lxxvi.,  post. 

To  bring  a  case  within  the  provision  of  the  Alabama  statute  mak- 
ing a  railroad  liable  for  the  negligence  of  any  person  in  its  service 
who  has  charge  or  control  "of  any  part  of  the  track  of  a  railway,"  it 
is  not  essential  that  the  track  occasioning  the  injury  should  be  finished 
or  in  charge  of  the  regular  section  foreman;  but  it  is  sufiicient  if  it 
has  reached  such  stage  of  construction  as  to  become  "the  track  of  a 
railway,"  and  has  been  adopted  for  use,  though  irregularly.*^ 

H.  Service  of  notice  on  the  employee. 

1711.  [708]  Notice  a  condition  precedent  to  the  maintenance  of  an 
action  under  the  statute. —  Nearly  all  the  acts  with  which  we  are  now 

appeals  gianted  in  (1911)  143  App.  Div.  gers  transferred  to  it  from  trains  run- 

945,  127  N.  Y.  Supp.  1144.  ning  on  the  defendant's  elevated  railway. 

But  in  Murtagh  v.  Joline   (1911)   70  Doiv  v.  Boston  Elev.  R.  Co.   (1911)   207 

Misc.  251,  126  N  Y.  Supp.  672,  the  court  Mass.   486,   93   N.   E.   655    (the   Massa- 

declined  to  express  any  opinion  on  the  chusetts  statute  expressly  includes  ele- 

subject,  but  a  judgment  for  the  plaintiff  vated  cars). 

was  reversed  upon  the  ground  that  the  And  see  Fallon  v.  West  End  Street  R. 

evidence  did  not  support  the  complaint.  Co.  (1898)   171  Mass.  249,  50  N.  B.  536. 

10  Prior   to   Stat.   1908,   p.  370,   chap.  Paragraph  3,  §  1,  of  the  New  Jersey 

420,  the  Massachusetts  act  did  not  aply  act    does    not    apply    to    employees    of 

to  an  elevated  railroad.     McGilvery  v.  street    railroads.       Conover    v.    Public 

Boston  Elev.  R.  Co.    (1909)    200  Mass.  Service  R.  Co.   (1910)   80  N.  J.  L.  681, 

551,  86  N.  E.  893.  78  Atl.  187. 

A   surface    car    does   not   become    an  n  Southern  R.  Co.  v.  Hoieell  ( 1903 ) 

"elevated   train"   by  being   run   up   an  135  Ala.  639,  34  So.  6. 
incline  to  discharge  and  receive  passen- 
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concerned  provide  that  the  employer  shall  be  served  before  the  ex- 
piration of  a  specified  period  with  notice  that  the  employee  in 
question  has  sustained  an  injury.^  As  to  the  effect  of  the  provision 
in  the  Kansas  statute,  see  §  1Y79,  notes  1  et  seq.,  post.  Compliance 
with  the  statutory  requirement  is  a  condition  precedent  to  the  plain- 
tiff's right  to  avail  himself  of  the  remedial  rights  conferred  by  the 
legislature.'*  This  rule  the  courts  have  construed  strictly,  for  the 
reason  that  the  manifest  object  of  inserting  the  provisions  as  to 
notice  was  to  insure  that  the  master  should  have  a  sufficient  oppor- 
tunity to  prepare  his  case.     See  §  1715  a,  post.     No  action  can  be 


1  England,  Newfoundland,  and  Aus- 
tralian Colonies,  §  1;  Ontario,  §§  9,  13; 
British  Columbia,  §  9 ;  Manitoba,  §  7 ; 
Alabama  Code,  §  2590;  Massachusetts, 
§  3;  Colorado,  §  2;  New  York,  §  2. 

The  Manitoba  act  of  1893,  as  at  first 
passed,  contained  the  same  provision 
with  regard  to  notice  as  that  of  Ontario 
from  which  it  was  copied.  But  by  58 
and  59  Vict.  chap.  48,  §  2,  the  original 
act  was  amended  by  providing  simply 
that  the  action  could  be  brought  at  any 
time  within  two  years  after  the  occur- 
rence of  the  accident.  In  this  Province, 
therefore,  the  requirement  as  to  notice 
has  been  abrogated  altogether.  Soon 
after  the  passage  of  this  amendment  it 
was  held  not  to  have  any  such  retro- 
spective operation  as  would  extend  the 
time  for  bringing  in  a  case,  where  the 
injury  had  been  received  before  the 
amending  act  had  been  passed.  Dixon 
V.  Winnipeg  Electric  Street  B.  Co. 
(1897)  11  Manitoba  L.  Rep.  528. 

The  acts  of  Alabama  and  Indiana 
contain  no  provision  as  to  notice. 

Nor  does  the  New  York  railroad  law 
(act   of   1906,  chap.   657). 

la  Healey  v.  George  F.  Blake  Mfg.  Co. 
(1902)  180  Mass.  270,  62  N.  E.  270; 
Cahill  V.  New  England  Teleph.  &  Teleg. 
Co.  (1907)  193  Mass.  415,  79  N.  E.  821; 
McRae  v.  New  York,  N.  H.  d  H.  R.  Go. 
(1908)  199  Mass.  418,  85  N.  E.  425,  15 
Ann.  Cas.  489;  Herlihy  v.  Uttle  (1908) 
200  Mass.  284,  86  N.  E.  294;  Johnson  v. 
Roach  (1903)  83  App.  Div.  351,  82  N. 
Y.  Supp.  203;  Orasso  v.  Bolhrook,  G.  & 
D.  Contracting  Co.  (1905)  102  App.  Div. 
49,  92  N.  Y.  Supp.  101;  O'Neil  v.  Karr 
(1906)  110  App.  Div.  571,  97  N.  Y. 
Supp.  148 ;  Severson  v.  Hill-W arner- 
Fitch  Go.  (1906)  116  App.  Div.  108,  101 
N.  Y.  Supp.  808;  Hope  v.  Scranton  & 
I,.  Coal  Co.    (1907)   120  App.  Div.  595, 


105  N.  Y.  Supp.  372 ;  Mattson  v.  Phoeniof 
Constr.  Co.    (1909)    135  App.  Div.  234, 

120  N.  Y.  Supp.  566;  StaM  v.  Schoon- 
maker  (1903)  84  N.  Y.  Supp.  239.  See 
McUullin  V.  Nova  Scotia  Steel  d  Coal 
Co.  ( 1908 )  41  N.  S.  514 ;  Carlin  v.  New 
York,  N.  3.  &  H.  R.  Co.  (1910)  137 
App.  Div.  71,  122  N.  Y.  Supp.  57  (hold- 
ing that  notice  which  merely  stated  that 
an  employee  had  been  injured  on  a  float 
by  a  collision  occurring  in  the  vicinity 
of  a  certain  place  was  insufficient ) . 

The  service  of  the  notice  required  by 
the  Colorado  statute  is  a  condition  pre- 
cedent to  the  maintenance  of  an  action 
under  it.  Lange  v.  Union  P.  R.  Go. 
(1903)   62  C.  C.  A.  48,  126  Fed.  338. 

In  Pullman  Go.  v.  Woodfolk    (1905) 

121  111.  App.  321,  the  cause  of  action 
arose  in  Colorado,  but  as  the  plaintiff 
failed  to  give  the  notice  required  by  the 
statute,  it  was  held  that  this  statute- 
was  not  available  to  him. 

Proof  merely  that  a  notice  of  the  acci- 
dent was  served,  with  no  proof  of  the 
contents  of  the  notice  or  the  date  of  the 
service,  is  insufficient  to  establish  liabil- 
ity under  the  employers'  liability  act. 
Inglese  v.  New  York,  N.  H.  &  H.  R.  Co.. 
(1909)  133  App.  Div.  198,  117  N.  Y. 
Supp.  392. 

A  letter  from  the  attorney  for  the  em- 
ployee, to  the  employer,  stating  that  the 
employee  had  been  severely  hurt  while 
working  at  a  specified  place,  and  would 
probably  lose  his  eyesight,  and  had 
placed  his  case  in  the  writer's  hands  for 
adjustment,  and  informing  the  employer 
that  if  he  wished  to  confer  with  the  at- 
torney the  latter  would  be  pleased  to  see 
or  hear  from  him  at  once,  is  not  suf- 
ficient as  a  notice.  Oreienstein  v.  Stone 
&  W.  Engineering  Corp.  (1911)  209i 
Mass.  196,  95  N.  E.  503. 
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maintained  where  tlie  notice  is  not  served  until  after  the  writ  is 
made,  although  it  was  left  at  the  defendant's  house  on  the  day  the 
writ  is  dated.* 

It  has  also  been  held  that  the  provision  in  the  English  (§4)  and 
colonial  acts,  by  which  it  is  declared  that  the  want  of  notice  shall  be 
no  bar  to  the  maintenance  of  the  action  if  the  trial  judge  shall  be  of 
opinion  that  there  was  a  reasonable  excuse  for  such  want  of  notice, 
applies  only  where  due  notice  has  not  been  given,  and  not  where  no 
notice  at  all  has  been  given.  It  does  not  empower  the  trial  judge  to 
proceed  with  the  case  on  the  ground  that  the  writ  and  declaration 
gave  the  defendant  notice,  and  that  he  had  also  actual  notice  because 
his  manager  saw  the  accident  or  saw  the  plaintiff  immediately  after 
the  accident.* 

[The  service  of  the  complaint  within  the  time  required  by  the 
statute  has  been  held  not  to  be  a  sufficient  notice.*  The  giving  of 
the  notice  being  for  the  benefit  of  the  employer,  it  may  be  waived  by 
him.*  If  the  servant  relies  solely  upon  the  statute,  he  will  be  restrict- 
ed to  the  cause  of  the  accident  as  set  out  in  the  notice.®  As  §  42a  of 
the  New  York  railroad  law  contains  no  provision  as  to  notice,  the 

fiVeginan  v.  Morse  (1893)   160  Masa.  notice.     Chisholm  v.  Manhattan  R.  Co. 

143,  35   N.  E.   451.  (1906)    116  App.  Div.   320,   101  N.   Y. 

Although  the  notice  may  be  made  out  Supp.  622. 

and  served  on  the   same   day  that  the  S  A  letter  from  the  employer  to  the 

writ    is    sued    out,    the    plaintiff    must  injured  servant  while  he  was  still  in  the 

prove  that  the  former  was  done  at  an  hospital,  to  the  effect  that  the  employer 

earlier  hour  than  the  latter;   and  he  is  did  not  deem  it  advisable  for  the  em- 

not  helped  by  any  presumption  of  regu-  ployee  to  make  any  claim  until  the  result 

larity  in  the  proceedings  of  public  oflS-  of  the  injury  was  known,  may  be  found 

cers,  or  of  the  natural  and  usual  order  to  be  a  waiver  of  the  required  notice, 

of  business  having  been  followed.     Fin-  Wolven  v.  Qabler  (1909)   132  App.  Div. 

neran  v.  Graham,  (1908)   198  Mass.  385,  45,  116  N.  Y.  Supp.  359. 

84  N.  E.  473,  15  Ann.  Cas.  291.  Where  the  defendant's  business  man- 

3  Thompson  Y.  Southern  B.  Go.  (1894)  ager   and   representative  saw   the   acci- 

15  New  South  Wales  L.  R.  (L.)  162.  On  dent,  arranged  for  plaintiff's  admission 

a  subsequent  hearing  of  the  case  (15  L.  to  the  hospital,  and  later  discussed  the 

R.   [L.]   166)    it  was  further  held  that,  cause  of  the  accident  with  him,  and  it 

where  an  application  of  the  plaintiff  to  appeared  that  the  plaintiff  was  without 

proceed  notwithstanding  that  he  gave  no  means,  and  for  the  first  few  weeks  after 

notice   has  been  refused,  he  cannot  turn  the  accident  was  unable  to  transact  any 

round  fifteen  months  after  the  accident  business, — the  want  of  notice  should  be 

and  make  another   application  to  pro-  dispensed    with.      Lever    v.    McArthur 

ceed,  on  the  ground  that  a  letter  sent  (1903)  9  B.  C.  417. 

by  his  attorney  after  the  expiration  of  6  The  employee  will  not  be  allowed  to 

the  statutory  period  constituted  a  valid  prove  acts  of  negligence  not  specified  in 

notice  under  the  circumstances.  the  notice.    Garron  v.  Standard  Refriger- 

4 The  service  of  a  complaint  in  a  com-  ator  Go.  (1910)  138  App.  Div.  723,  123 

mon-law  action  which  was  subsequently  N.  Y.  Supp.  682. 
withdrawn  is  not  a  sufficient  service  of 
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giving  of  a  notice  is  not  a  condition  precedent  of  an  action  brought 
under  that  statute^] 

1712.  [709]  Notice  not  essential  to  recovery  if  facts  constitute  a 
cause  of  action  at  common  law. —  As  these  statutes  do  not  deprive  an 
injured  servant  of  his  common-lav?  rights  of  action,  it  follov^s  that, 
if  the  circumstances  alleged  are  such  as  will  enable  him  to  sue  either 
at  common  law  or  under  the  statutes,  he  cannot  be  thrown  out  of 
court  by  proof  that  he  has  not  complied  with  the  statutory  require- 
ment as  to  notice,  unless  he  insists  on  relying  upon  the  statute  alone.  ^ 
But  an  action  at  common  law  cannot  be  converted  into  one  under  the 
statute  simply  because  it  has  been  discovered  that  the  notice  required 
by  the  statute  had  been  given  within  the  prescribed  period  by  a  for- 
mer agent  of  the  plaintiff,  who  had  died  before  the  common-law 
action  was  instituted.^ 

If  the  servant  is  relegated  to  his  common-law  rights  alone,  by  rea- 
son of  the  fact  that  the  proper  statutory  notice  was  not  given,  his 
ability  to  recover  will  depend  upon  the  doctrines  applied  in  the  juris- 
diction where  the  cause  of  action  arose.* 

As  to  the  employer's  right  to  rely  in  a  common-law  action  upon 
defenses  which  are  modified  or  abrogated  by  the  statute,  see  §  1647, 
note  12,  ante. 

1713.  [710]  Notice  must  be  given  in  writing.— That  the  notice  is  not 
valid  unless  it  is  given  in  writing  was  held,  in  a  case  decided  the 
year  after  the  English  act  came  into  force,  to  be  a  necessary  infer- 
ence from  the  provisions  (§7)  that  notice  of  the  injury  shall  give  the 
name  and  address  of  the  person  injured,  and  shall  state  in  ordinary 
language  the  cause  of  the  injury  and  the  date,  and  shall  be  served 
on  the  employer,  and  may  be  served  by  delivery  or  by  post.^     "In 

1  Schradm  v.  Neu>  York  C.  &  E.  R.  R.  3  In  a  Canadian  case  where  the  serv- 
Go.  (1907)  103  N.  Y.  Supp.  73,  affirmed  ant  failed  to  satisfy  the  statutory  re- 
in (1908)  124  App.  Div.  705,  109  N.  Y.  quirements,  it  was  held  that  the  action 
Supp.  428,  which  is  affirmed  in  ( 1909 )  could  not  be  maintained,  as  the  iury  had 
194  N.  Y.  534,  87  N.  E.  1126.  found  that  there  was  no  defect  in  the 

iRyalls   V.   Mechanics'   Mills    (1889)  machinery,   nor  in  the  system  used  in 

150  Mass.  190,  5  L.E.A.  667,  22  N.  E.  operating  it.     Dixon  v.  Winnipeg  Elec- 

766;   CuUll  v.  Vew  England  Teleph.  &  trie  Street  R.  Co.   (1897)    11  Manitoba 

Teleg.  Co.   (1907)   193  Mass.  415,  79  N.  L.  Rep.  528. 

E.  821;    Cmaehle  v.  Rosenberg    (1904)  l  Movie  v.  Jenkins   (1881)   L   E   8  0 

178  N.  Y.  147,  70  N.  E.  411.     And  see  B.  Div.  116,  51  L.  J.  Q.  B.  N.  S    112   3(j 

Rosin  V.   Lidgerwood   Mfg.   Co.    (1903)  Week.  Rep.  324;  Keen  v.  Milwall  Dock 

89  App.  Div.  245,  86  N.  Y.  Supp.  49;  Co.    (1882)    L.  R.  8  Q.  B.  Div.    (C.  A  ) 

Schermerhorn  v.    Glens   Falls   Portlwnd  482,  51  L.  J.  Q.  B.  N   S.  277    30  Week 

Cement   Co.    (1904)    94   App.  Div.  600,  Rep.  503,  46  J.  P    435    46  L    T    N    s' 

88  N.  Y.  Supp.  407.  472,  note  2,  infra. 

e  Clark  V.  Adam   (1885)    12  Sc.  Sess. 
Cas.  4th  series,  1092. 
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the  second  of  the  two  cases  cited,  it  was  contended  that  an  adequate 
notice  might  be  made  out  from  a  reference  to  a  document  other  than 
that  which  had  been  relied  upon  as  satisfying  the  statutory  require- 
ments, but  which  had  been  found  to  be  insufficient.  Lord  Coleridge 
thought  that  the  question  thus  raised  should  be  answered  in  a  sense 
unfavorable  to  the  servant.  Brett,  L.  J.,  and  Holker,  L.  J.,  de- 
clined to  express  a  definite  opinion,  but  they  seem — especially  the 
former — to  have  been  strongly  inclined  to  adopt  the  contrary  view. 
All  the  members  of  the  court  were  agreed  in  holding  that,  whether 
such  a  reference  was  or  was  not  permissible,  a  notice  otherwise  de- 
fective could  not  be  eked  out  by  a  reference  to  a  verbal  statement 
previously  made  by  the  injured  servant  to  an  agent  of  the  master. 
It  was  accordingly  held  that  there  was  no  notice  in  compliance  with 
the  act  where  a  workman,  on  the  day  he  had  been  injured,  made  a 
verbal  report  of  such  injury  to  his  employer's  inspector,  who  took 
down  the  details  in  writing  and  sent  them  to  the  employer's  super- 
intendent, and  the  workman's  solicitor  afterwards  wrote  a  letter  to 
the  employer,  stating  that  he  was  instructed  by  such  workman  to 
apply  for  compensation  for  injuries  received  on  the  employer's  prem- 
ises, and  ending  with  the  words,  "particulars  of  which  have  already 
been  communicated  to  your  superintendent."  * 

The  acts  of  Massachusetts  and  Colorado  expressly  provide  that  the 

^  Keen  v.  Milwall  Dock  Co.  (3882)  fatal  if  it  were  contained  in  more  than 
L.  R.  8  Q.  B.  Div.  (C.  A.)  482.  As  re-  one  notice.  Suppose,  for  example,  a 
gards  the  point  left  undetermined  in  person  in  his  letter  written  on  one  day 
this  case,  Lord  Coleridge  based  his  opin-  should  describe  fully  the  injury  he  had 
ion  on  the  words  of  the  act  which,  as  he  sustained,  but  should  leave  out  his  ad- 
considered,  "described  the  notice  as  one  dress,  and  he  should  the  next  day  send 
and  single,  containing  in  it  the  incidents  a  letter  stating  that,  'in  the  letter  I 
which  the  statute  has  required  it  to  con-  wrote  yesterday  I  omitted  to  give  you 
tain  as  a  condition  precedent  to  main-  my  address,  and  I  now  give  it.'  If  both 
taining  the  action."  The  following  pas-  these  letters  were  written  in  time,  and 
sage  from  the  opinion  of  Brett,  L.  J.,  both  served  on  the  employer,  I  am  not 
shows  that  arguments  of  no  small  prepared  to  say  that  the  last  might  not 
weight  may  be  adduced  for  the  other  be  taken  to  incorporate  the  first,  and 
doctrine.  "It  seems,  therefore,  to  me  therefore,  though  not  an  accurate,  but 
that  a  notice  might  be  available  even  if  an  informal,  notice,  it  might  be  consid- 
it  should  be  defective  in  any  of  the  mat-  ered  a  notice  within  the  meaning  of  the 
ters  required  to  be  stated,  as,  for  in-  statute.  If  in  the  present  case  the  let- 
stance,  if  it  did  not  in  terms  name  the  ter  of  Mr.  Bradley  had  referred  to  a 
day  when  the  injury  was  sustained,  but  written  report,  and  to  the  date  and  par- 
showed  it  by  reference;  so,  also,  if  it  ticulara  there  given  of  the  injury,  I 
did  not  describe  the  cause  of  the  injury  should  not  at  this  stage  have  said  that 
with  sufficient  particularity,  but  still  there  had  not  been  a  notice  within  the 
did  not  describe  it  so  as  to  mislead.  I  act,  but  should  have  desired  a  rule  in 
agree  that,  as  a  general  rule,  the  notice  order  that  the  matter  might  be  more 
must  be  given  in  one  notice,  but  I  am  fully  discussed." 
not  prepared  to  say  that  it  would  be 
M.  &  S.  Vol.  v.— 330. 
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notice  shall  be  in  writing.  The  requirement  in  the  former  act,  that 
the  notice  is  to  be  "signed  by  the  person  injured,  or  someone  in  his 
behalf,"  is  satisfied  by  a  notice  signed  by  a  firm  of  attorneys,  as  attor- 
neys for  the  injured  employee.  In  the  absence  of  direct  evidence  to 
the  contrary  it  will  be  presumed  that  they  were  authorized  to  sign  it.' 

1714.  [711]  Service  of  the  notice. — a.  Service  on  corporations. — 
Where  the  defendant  is  a  corporation,  the  notice  may  be  served  on 
its  general  superintendent  at  the  place  where  suit  is  brought,  or, 
during  his  absence,  on  any  of  the  subordinate  officials  in  his  office. 
Anyone  who  appears  to  be  such  an  official  is  a  proper  person  to  re- 
ceive the  notice.^ 

A  service  upon  the  commissioner  of  corporations  is  not  a  sufficient 
service  on  a  foreign  corporation.^* 

h.  Service  through  the  postoffice. — A  notice  is  not  given  as  the 
statute  requires,  unless  it  is  actually  received,  or,  if  sent  through  the 
postoffice,  should  have  been  received  in  the  ordinary  course  of  de- 
livery, within  the  period  limited.^  Service  under  the  English  act  is 
sufficient  where  the  letter  giving  the  notice  actually  reaches  the  mas- 
ter, though  it  is  not  registered.  The  provision  as  to  registration 
merely  means  that,  when  that  formality  is  gone  through,  the  burden 
of  proving  that  the  letter  never  reached  its  destination  is  thrown 
upon  the  master.' 

It  would  seem  that,  if  an  agent  sends  the  notice,  he  must  register 
the  letter  containing  it,  or  run  the  risk  of  being  called  to  account  by 
his  principal,  if  the  latter  suffers  damage  from  its  not  being  regis- 
tered.* 

[The  failure  of  the  employer  to  receive  the  notice  is  immaterial 

8  Dolan  Y.  Alley  (1S91)  153  Mass.  3S0,  ^  M'Donagh  \.  MacLellan    (1886)    13 

26   N.   E.   989  (    construing   amendment  Sc.   Sess.  Cas.  4th  series,   1000    (action 

added  by  Mass.  Stat.  1888,  chap.  155).  held  not  maintainable   under  the  Eng- 

1  Shea  V.   "New  York,  N.  H.  &  H.  R.  lish  act,  where  the  notice  was  sent  at 

Co.  (1899)  173  Mass.  177,  53  N.  E.  396.  such  a  time  that  it  was  impossible  for 

A  notice  of  an  injury  to  a  brakeman,  it  to  reach  the  master  until  after  the 

given  to  a  freight  agent  or  to  the  attor-  expiration  of  the  six  weeks  specified  in 

ney  of  the  company  by  which  he  was  em-  that  act) 

ployed,  which  had  made  no  objection  to  ^M'Oovan  v.  Tancred    (1886)    13  Sc. 
the  receipt  of  like  notices  for  five  years,  Sess.  Cas.  4th  series,  1033. 
is  a  sufficient  compliance  with  the  stat-  4  Xn   Ruegg   on   Employers'   Liability 
ute.     De  Forge  v.  tiew  York,  N.  H.  &  Act,  p.  66,  an  unreported  case  is  men- 
ff.  R.  Go.   (1901)   178  Mass.  59,  86  Am.  tioned,    in   which    a   solicitor   who   had 
St.  Rep.  464,  59  N.  E.  669.  omitted  to  give  notice  by  registered  let- 
la  Healey  v.  George  F.  Blake  Mfg.  Co.  ter  was  sued  by  his  client  for  negligence, 
(1902)    180   Mass.   270,   62   N.   E.    270  and  had  to  pay  a  considerable  sum  as 
(holding  that  in  mailing  the  notice  to  damages  and  costs. 
the  defendant  corporation  the  commis- 
sioner was  not  an  agent  of  the  plaintiff) . 


§  1714]  EMPLOYER'S  LIABILITY  ACTS.  5267 

where  the  statute  providing  for  service  of  notice  of  injury  for  v^hich 
the  master  is  to  be  held  liable  states  that  it  may  be  sensed  by  post^ 
by  a  letter  addressed  to  the  person  on  whom  it  is  to  be  served.**] 

c.  Service  in  case  of  death. — Where  suit  is  brought  under  section 
2  of  the  Massachusetts  act,  the  notice  may  be  given  by  the  widow.* 
The  amendment  added  to  that  act  by  Laws  1888,  chap.  155,  provides. 
for  the  service  of  notice,  in  case  of  the  death  of  the  injured  person,, 
by  his  executor  or  administrator.®  The  construction  placed  upon 
this  provision  is  that,  where  the  action  is  brought  under  section  2  of 
the  act,  the  widow  may  give  the  notice,  the  position  taken  being  that, 
as  the  action  there  specified  is  not  maintainable  by  the  executor  or 
administrator,  it  cannot  be  implied  that  one  or  other  should  be  ap- 
pointed merely  for  the  purpose  of  giving  the  notice.^ 

[A  difference  of  opinion  prevails  as  to  the  time  within  which  an 
administrator  must  serve  the  notice.'* 

Notice  of  an  accident,  given  by  an  administratrix  before  letters; 
of  administration  had  been  granted,  is  not  a  nullity.''*] 

d.  Excuses  for  failing  to  serve  the  notice. — Under  the  English  and 
colonial  statutes  the  want  of  notice  is  not  fatal  to  the  right  of  action 
if  there  was  a  "reasonable  excuse"  for  the  failure  to  serve  it.  Want 
of  notice  has  been  excused  on  the  ground  that  the  widow  of  the  de- 
ceased man  was  in  an  advanced  state  of  pregnancy,  and  so  excited  in 
mind  that  the  doctor  ordered  that  she  should  not  be  consulted  on  the 
subject  *  on  the  ground  that  the  plaintiff  had  been  a  long  time  in 
the  hospital,  and  was  not  in  a  fit  state  to  proceed  with  the  action ;  ^ 
and  on  the  ground  that  negotiations  for  a  settlement  between  the 

*B. Hurley  v.  Olcott   (1910)   198  N.  Y.  But    a    different     rule     prevailed     in 

132,  28  L.R.A.(N.S.)   238,  91  N.  E.  270.  Hoehn  v.  Lautz  (1904)  94  App.  Div.  14, 

^Gustafsen  v.   Washburn.  &  M.   Mfg.  87  N.  Y.  Supp.  921. 

Co.   (1891)    155  Miss.  1,  29  K.  E.  n  Dmnehy  v.  Poole  (1908;  New  South- 

6  See  Daly  v.   New  Jersey  Steel  d  I.  Wales)   25  W.  N.  130   (leave  to  proceed 

Co.   (1891)    155  Mass.  1,  29  N.  E.  507;  with  the  action  was  granted). 

Jones  V.  Boston  d  A.  R.  Go.   (1892)   157  ^  Bromley  v.   Oldham,   an  unreported 

Mass.  51,  31  N.  E.  727.  case  cited  in  Euegg  on  Employers'  Lia- 

''  Gustafsen  v.   Washburn  &   M.   Mfg.  bility  Act,  3d  ed.  p.  60. 
Co.  (1891 )   153  Mass.  468,  27  N.  E.  179.  9  Miller  v.  Dalgety  (1884;  New  South- 
Tain  two  cases  arising  under  the  New  Wales)   1  W.  N.  164,  2  W.  N.  17. 
York  act,  it  was  held  that  it  is  not  suf-  A  notice  given  two  weeks  after  the  in- 
ficient  that  a  notice  by  an  administrator  jured  employee  had  left  the  hospital  may- 
be given  within  the  120  days  after  the  be  found  to  have  been  reasonably  given, 
accident,  if  it  be  not  given   within   60  where  the  employer  advised  the  employee 
days  of  the  appointment  of  the  admin-  not  to  bring  in  his  claim  until  he  knew 
istrator.     Randall  v.  Holbrook,  C.  &  D.  the    result    of   the   injury.      Wolven   v. 
Contracting  Co.  (1904)   95  App.  336,  88  Gabler    (1909)    132  App.   Div.   45,   116 
N.  Y.  Supp.  681 ;  Holm  v.  Empire  Bard-  N.  Y.  Supp.  359. 
ware  Co.   (1905)   102  App.  Div.  505,  92 
N.  Y.  Supp.  914. 
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widow  of  the  injured  employee  and  the  employer  were  commenced 
within  six  weeks  after  the  accident,  and  letters  of  administration 
were  not  granted  to  her  till  nearly  eight  months  after  the  accident.^" 

On  the  other  hand,  it  is  clear  that  the  plaintiff's  ignorance  of  the 
fact  that  it  was  necessary  to  give  the  notice  does  not  constitute  a  rea- 
sonable excuse  within  the  meaning  of  the  proviso."  A  mistake  by 
the  laborer  as  to  the  proper  party  to  sue  is  not  a  reasonable  excuse 
for  failure  to  give  the  prescribed  notice.^^*  It  has  been  held  in 
Scotland  that  no  action  can  be  maintained,  although  the  party  bring- 
ing the  suit  alleges  that  he  was  an  old  man  and  illiterate,  and  that 
it  was  not  known  whether  the  deceased  would  survive  and  bring  suit 
himself. ^^  This  ruling  is  certainly  a  harsh  one,  even  if  the  serv- 
ant's injury  was  so  severe  that  there  was  merely  a  chance  of  his  re- 
covery. 

In  another  Scotch  case  where  the  action  was  brought  by  the  widow 
of  the  employee,  her  forgetfulness,  caused  by  the  grief  of  mind  which 
she  had  felt  since  the  accident,  was  held  not  to  be  a  reasonable  excuse 
for  omitting  to  send  a  notice. '^  Considering  the  remedial  character 
of  the  act,  this  decision  also  seems  to  be  scarcely  commendable.  It 
is  submitted  that  in  construing  this  provision  a  court  should  not  re- 
fuse to  recognize  the  fact  that  violent  grief  sometimes  produces  a 
temporary  incapacity  to  attend  to  the  ordinary  affairs  of  life. 

The  amendment  to  the  Massachusetts  act  (Laws  of  1888,  chap. 
155,  §  1)  declares  that  employees  are  excused  from  giving  notice 
within  the  thirty  days  prescribed  in  the  original  statute,  whenever 

10  Bulman  v.  Robertson  (1887;  New  Hn  Ex  parte  Harriott  (1906)  6  New 
South  Wales)  4  W.  N.  131.  South   Wales   St.   Rep.   635    (wharf  la- 

That  letters  of  administration  on  the  borer  employed  by   a  stevedoring  com- 

■estate  of  a  fatally  injured  servant  were  pany,  injured  while  unloading  ship,  sued 

not  taken  out  until  the  expiration  of  the  the   owners).      The   court   said:      "The 

statutory  period  is  a  reasonable  excuse  reasons  contemplated  by  the  section  are 

for  failure  to  give  the  prescribed  notice,  things  which  may  have   occurred  since 

Johnston   v.    Commonwealth    Oil    Corp.  the  accident,  something  personal  to  the 

(1909;  New  South  Wales)  26  W.  N.  120.  man  himself, — as,  where  he  becomes  in- 

11  Ex  parte  Eannan  (1897)  18  New  sane,  or  where,  long  afterwards,  symp- 
South  Wales,  L.  R.  (L. )  422.  toms  of  disease  or  injury  resulting  from 

"Ignorance  of  the  law"  is  not  a  rea-  the  accident  first  appear,  or  where  the 

sonable  excuse  for  failure  to  serve  the  man  was  in  hospital  and  physically  un- 

notice  of  accident.     Giovinazzo  v.  Cana-  able  to  give  instructions  to  his  solicitor." 

dian  P.  R.  Co.    (1909)    19  Ont.  L.  Rep.  m  M'Fadyen  v.  Dalmellington  Iron  Co. 

325.  (1897)   24  Sc.  Sess.  Cas.  4th  series,  327 

The   ignorance  of  the  workman   that  (son  of  plaintiff  died  a  fortnight  after 

the  defendant  was  liable  is  not  a  rea-  accident,  and  notice  was  three  days  too 

sonable  excuse  for  failing  to  give  notice  late). 

■of   claim  within   statutory   period.     Re  13  Connolly  v.  Youngs  Paraffin  Light  & 

Baxter  (1905;  New  South  Wales)  22  W.  Mineral  Oil  Co.  (1894)  22  Sc.  Sess.  Cas. 

N.  150.  4th  series,  80. 
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from  "physical  or  mental  incapacity"  it  is  impossible  for  them  t<? 
give  the  notice  within  that  time.  Whether  an  employee  is  entitled 
to  claim  the  benefit  of  this  provision  is  a  question  of  fact  to  be  de- 
termined according  to  the  evidence  introduced.^* 

[The  fact  that  the  foreman  of  a  master  was  present  immediately 
after  the  happening  of  the  accident  which  caused  injury  to  an  em- 
ployee, and  therefore  must  have  known  of  the  trouble,  does  not  dis- 
pense with  the  necessity  of  giving  the  notice  required  by  the  statute.^* 

A  number  of  cases  which  discuss  the  question  of  a  reasonable  ex- 
cuse under  the  ISlew  South  Wales  act  will  be  found  in  the  note 
below.^^] 

1715.  [712]  Sufficiency  of  the  particulars  contained  in  the  notice. — 
a.  Generally. — A  writing  set  up  as  a  notice  will  not  be  construed 
with  technical  strictness,  but  its  contents  should  at  all  events  show 
that  it  is  intended  as  the  basis  of  a  claim  against  the  defendant,  and 
that  the  information  is  given  on  behalf  of  the  person  who  brings  the 
suit.'^     Any  notice  is  sufficient  which  contains  such  particulars  as 


14  In  a  recent  ease,  where  the  servant 
had  died  from  the  effects  of  the  injury, 
the  widow  of  the  decedent  testified  that 
he  was  in  bed  almost  two  months  after 
the  accident;  that  during  most  of  this 
time  he  knew  her  and  talked  to  her,  and 
that  a  good  deal  of  the  time  he  was  con- 
scious and  knew  what  he  was  doing.  The 
decedent's  son  also  testified  that  he  saw 
his  father  almost  every  day  after  the 
accident,  and  that  he  was  conscious 
nearly  all  the  time.  It  was  held  that 
there  was  no  valid  excuse  for  the  failure 
to  serve  the  notice,  hedwidge  v.  Bath- 
atcay  (1898)  170  Mass.  348,  49  N.  E. 
656. 

An  instruction  with  reference  to  this 
provision,  which  stated  that  an  em- 
ployee was  not  excused  unless  he  was 
both  "mentally  and  physically  disabled," 
has  been  held  correct.  Cogan  v.  Burn- 
ham  (1900)  175  Mass.  391,  56  N.  E. 
585.  But  qucere,  considering  that  the 
disjunctive  "or"  is  used  in  the  statute. 

li  Fmnigan  v.  New  York  Contracting 
Co.  (1909)  194  N.  Y.  244,  21  L.K.A. 
(N.S.)  233,  87  N.  E.  424. 

16  Where  the  defendant  had  continued 
to  employ  the  claimant  for  eleven  weeks 
after  the  accident,  and  then  discharged 
him,  it  was  held  that  the  payment  of 
wages  during  that  period  constituted  a 
reasonable  excuse  for  not  giving  notice 
of  the  injury.    Ex  parte  Earriott  { 1909 ; 


New  South  Wales)  26  W.  N.  117,  follow- 
ing Froy  V.  Balmain  Steam  Ferry,  2  W. 
N.  4. 

It  is  a  sufficient  excuse  for  not  giving 
the  notice,  that  after  the  accident  the 
master  continued  to  employ  the  serv- 
ant for  a  period  exceeding  that  limited' 
by  the  statutes  for  the  giving  of  the  no- 
tice. Ex  parte  Broughton  (1909;  New 
South  Wales)  26  W.  N.  117. 

A  belief  by  a  person  injured,  that, 
some  compensation  will  be  given  him  by 
his  employer  without  a  resort  to  legal 
proceedings,  may  be  a  sufficient  excuse- 
for  not  giving  notice,  under  §  6  of  New 
South  Wales  employers'  liability  act. 
1897.  Ex  parte  Shylan  (1908;  New 
South  Wales)   25  W.  N.  3. 

Where  a  claimant  alleged  that  he  had 
not  given  notice  of  his  injury  because- 
his  employers  had  told  him  they  wouldl 
compensate  him  without  legal  proceed- 
ings, it  was  held  that  he  had  not  shown 
a,  reasonable  excuse  for  not  giving- 
notice.  Ex  parte  Cavenloclc  (1908;  New 
South   Wales)    25   W.   N.   152. 

No  appeal  can  be  taken  from  an  order 
by  which  the  application  of  a  servant  t* 
be  permitted  to  bring  an  action  has  been 
refused  on  the  ground  that  there  was. 
no  reasonable  excuse  for  his  failure  to- 
give  notice.  Ex  parte  Yates  (1907)  7 
New  South  Wales  St.  Rep.  217. 

iDriscoll   V.   Fall   River    (1895)    16» 
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will  give  the  employer  substantial  notice  of  what  has  occurred,  am 
thus  put  him  in  a  position  to  make  such  inquiries  as  will  enable  hiu 
to  come  to  trial  prepared  to  meet  the  plaintiff's  case.* 


Mass.  105,  39  N.  B.  3003;  Carroll  v.  Xeic 
York,  N.  H.  &  H.  B.  Co.  (1902)  182 
Mass.  237,  65  N.  E.  69;  English  v.  ilU- 
liken  Bros.  (1909)  132  App.  Div.  501, 
118  N.  Y.  Supp.  31;  Palin  v.  Gary  Brick 
Co.  (1909)  J33  App.  Div.  483,  117  N. 
Y.  Supp.  1072;  Flanagan  v.  F.  W.  Carlin 
Constr.  Co.  (1909)  134  App.  Div.  236, 
118  N.  Y.  Supp.  953;  Foster  v.  B.  I. 
Crooker  Co.  (1911)  142  App.  Div.  268, 
126  N.  Y.  Supp.  1020. 

While  the  giving  of  the  notice  of  an 
intent  to  sue  for  the  death  of  a  servant 
is  a  condition  precedent  to  recovery, 
auch  a  notice  is  not  to  be  construed 
with  technical  refinement.  Eerlihy  v. 
Little  (1908)  200  Mass.  284,  86  N.  E. 
■294. 

^  Clarkson  v.  Musgrave  (1882)  L.  R. 
•9  Q.  B.  Div.  386,  51  L.  J.  Q.  B.  N.  S. 
525,  31  Week.  Rep.  47;  Previsi  v.  Oatti 
(1888)  58  L.  T.  N.  S.  (Q.  B.  Div.)  760, 
4  Times  L.  R.  487. 

See  note  to  FinrtAgan  v.  New  York 
Contracting  Co.-Pennsyli>ania  Termimal, 
21  L.R.A.(N.S.)   233. 

(a)  Notices  held  sufficient.  In  Mar- 
tin V.  Walker  d  W.  Mfg.  Co.  (1910) 
198  N.  Y.  324,  91  N.  E.  798,  it  was  held 
that  a  notice  describing  the  act  and 
circumstances  under  which  the  plain- 
tiff's hand  was  caught  in  the  rollers  in 
a  batting  factory,  and  charging  negli- 
gence on  the  part  of  the  defendant,  is 
not  insufficient  because  it  fails  to  al- 
lege that  the  master  has  been  negligent 
in  failing  to  guard  the  machinery  as 
required  by  statute.  The  court  said : 
^'And  under  our  decision  in  Finnigan 
V.  New  York  Contracting  Co.  { 1909 )  194 
N.  Y.  244,  21  L.R.A.(N.S.)  233,  87  N.  E. 
424,  a  serious  question  would  have  been 
presented  as  to  the  competency  of  the 
evidence  under  the  notice  given.  But 
under  the  more  recent  case  of  Bertolami 
V.  United  Engineering  &  Contracting  Co. 
(1910)  198  N.  Y.  71,  91  N.  E.  267,  we 
liave  to  some  extent  modified  and  ex- 
plained our  former  decision,  and  under 
the  latter  decision  we  think  that  the 
notice  given  was  sufficient,  and  that  it 
fully  described  the  cause  of  injury." 

A  notice  that  states  with  all  necessary 
completeness  the  time,  place,  and  nature 
of  the  injuries  received,  and  then  states 


that  the  injuries  were  caused  solely  b 
the  negligence  of  a  foreman  in  startin 
the  machine  at  which  the  plaintiff  wa 
working  is  sufficient,  although  the  pai 
ticular  machine  in  question  was  no 
definitely  identified.  Smith  v.  Millike', 
Bros.  (19]0)  200  N.  Y.  21,  93  N.  E 
184,  affirming  (1909)  133  App.  Div.  903 
117  N.  Y.  Supp.  285. 

An  objection  to  a  notice  on  the  grounc 
that  it  did  not  sufficiently  designate  th< 
place  of  the  accident  is  untenable  when 
it  appears  that  the  employer  had  actua 
knowledge  of  this  detail,  and  was  no 
misled.  Deon  v.  McClintic- Marshal 
Constr.  Co.  (1909)  114  N.  Y.  Supp.  28 
A  notice  that  the  injuries  were  causet 
by  the  employer's  failure  to  furnish  £ 
safe  and  secure  scaffold  is  sufficient 
since  such  failure  is  negligence  undei 
the  statute.  O'Dormell  v.  John  H.  Park 
er  Co.  (1908)  125  App.  Div.  475,  10£ 
N.  Y.  Supp.  875. 

In  Valentino  v.  Garvin  Mach.  Co 
(1910)  139  App.  Div.  139,  123  N.  Y 
Supp.  959j  the  court,  in  holding  a  notice 
which  stated  that  a  designated  machine 
was  unguarded  to  be  sufficient,  said: 
"The  purpose  and  object  of  the  statute 
is  accomplished  if  the  master  is  in- 
formed as  to  the  particular  thing  oi 
things  out  of  which  the  injury  resulted, 
so  that  he  may  make  the  necessary 
inquiries  as  to  the  fact  and  its  attend- 
ant circumstances." 

If  the  proof  shows  that  the  defendant 
was  not  misled,  the  defects  in  the  notice 
will  be  obviated.  Young  v.  Bradley 
(1908)  129  App.  Div.  678,  114  N.  Y. 
Supp.  264. 

A  notice  that,  at  the  time  and  place 
named,  the  servant  was  instantly  killed 
by  the  falling  of  a  derrick  upon  him,  on 
account  of  its  being  improperly  fas- 
tened, sufficiently  states  the  cause  of  in- 
jury. Brick  V.  Bosworth  (1894)  162 
Mass.  334,  39  N.  E.  36. 

A  notice  that  by  the  negligence  of  the 
employer  in  failing  to  furnish  a  safe 
place  to  work,  and  to  keep  it  safe,  and 
to  furnish  competent  fellow  servants, 
"large  quantities  of  rock  and  earth  were 
caused  to  fall,"  is  sufficient.  Bertolami 
v.  United  Engineering  &  Contracting  Co. 
(1910)  198  >J.  Y.  71,  91  N.  E.  267.    The 
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A  plaintiff  is  not  bound  to  ascertain  and  inform  the  defendant  of 

all  the  causes  to  which  the  defect  which  occasioned  the  injury  is  at- 

court  said:  "We  appreciate  that  the  beneficial  purpose  of  this  law  and  with 
present  notice  has  some  features  not  en-  the  saving  clause  adverted  to,  the  no- 
tirely  unlilce  those  presented  by  the  Fin-  tice  should  be  construed  to  some  extent 
nigan  notice,  and,  as  emphasized  by  the  in  the  light  of  the  existing  facts  in  each 
interesting  difference  of  opinion  at  the  case.  If  the  accident  occurred  in  an  ob- 
appellate  division,  we  realize  the  difficul-  scure  part  of  the  building,  or  if  no  one 
ty  of  framing  any  general  rule  by  which  observed  it,  or  if  there  were  any  other 
infallibly  to  test  every  notice.  Each  facts  requiring  a  definite,  explicit,  and 
one  which  in  near  or  across  the  border  detailed  statement  of  the  cause  of  the 
line  of  insufficiency  will  inevitably  pre-  accident  in  order  to  enlighten  the  em- 
sent  some  special  features  by  which  it  ployer,  the  notice  should  state  pointedly 
must  be  judged.  We  think  that  the  the  facts  constituting  the  real  cause 
prominent  feature  which  distinguished  of  the  injuries.  If,  however,  the  cause 
this  notice  from  the  Finnigan  one  are  of  the  accident  is  obvious,  and  the  em- 
that  it  does  state  beyond  substantial  ployer  knows  precisely  how,  and  when, 
criticism  what  did  actually  and  directly  and  where  it  occurred,  a  notice  of  less 
■cause  the  injuries,  whereas  the  Finnigan  particularity  and  precision  may  be 
notice  did  not,  and  also  that  the  specifi-  deemed  to  be  adequate." 
cations  of  defendant's  legal  agency  in  A  notice  to  a  railroad  company  that  a 
causing  the  accident,  though  perhaps  brakeman  on  a  certain  day  was  injured 
in  some  degree  general  when  considered  on  the  railroad,  within  "one  hundred 
simply  by  themselves,  are  apt  and  ap-  yards  northerly"  of  a  station  named,  by 
plicable,  whereas  no  one  of  those  in  the  being  caught  between  a  car  and  a  loco- 
Finnigan  Case  was."  motive  engine  "by  reason   of  a  broken 

A  notice  that  the  decedent  was  I^illed  drawbar"  upon  the  car,  which  permit- 
in  one  of  the  defendant's  buildings  by  ted  the  tender  of  the  engine  to  run  up 
reason  of  the  explosion  of  a  hot-water  against  the  end  of  the  car  and  crush  his 
tank  maintained  in  the  said  building  at  leg,  is  sufficient  notice  of  the  time,  place, 
that  time,  and  that  the  explosion  was  and  cause  of  the  injury.  Donahoe  v. 
due  to  the  defendant's  negligence,  is  Old  Colony  R.  Co.  (1891)  153  Mass. 
sufiicient.      Castner   Electrolytic   Alkali  356,  26  N.  E.  868. 

Co.  V.  Davies    (1907)    83  C.  C.  A.  510,  A  notice  which  specifies  the  time  and 

154  Fed.  938.  place   of   the   injury,   and   that   it   was 

A   notice   that    the   plaintiff   was    in-  caused  by  the  plaintiff's  being  run  over 

jured  on  a  certain  day  at  the  defend-  by   the   defendant's   train,   is   sufficient, 

ant's   place   of  business   "by  having  an  although  it  contains  allegations  of  neg- 

armature    fall    on    him    while    working  ligence    without    specifying    the   partic- 

in   a   pit"    is    sufficient.      Eddington   v.  ulars  thereof.     Matrusciello  v.  Milliken 

Union  R.  Co.    (1908)    109  N.  Y.  Supp.  Bros.   (1908)   129  App.  Div.  661,  114  N. 

■819.  Y.  Supp.  223. 

A  notice   is  not  defective  merely  be-  A   notice   which   gives    the   time   and 

•cause  it  states  plural  causes  of  the  in-  place,  and  states  that  the  cause  of  the 

jury,   if  the  plaintiff  in  good  faith  be-  injury  was  being  struck  by  a  large  piece 

lieves  that  they  all  contributed  to  the  of  iron  which   fell  upon  deceased  from 

injury.      United   States   Gypsum   Co.  v.  above  the  place  where  he  was  working 

Sliwienska   (1910)  106  C.  O.  A.  38,  183  while   performing   his   duties,   pursuant 

Fed.  688.  to  directions,   the  fall  being  occasioned 

The   notice   need   not   distinguish   be-  by  reason  of  the  negligence  of  a.  super- 

tween  the  negligence  of  the  master  and  intendent,  or  a  person  acting  as  super- 

that  of  his  superintendent.     Tamaseric  intendent,    in    failing   to    exercise    rea- 

V.  Beckin'th    (1911)    145  App.  Div.   78,  sonable    diligence,    care,    and    prudence 

129  N.   Y.   Supp.   361,   appeal   to   court  in  the  premises. — is  sufficient,  although 

of  appeals   denied   in    (1911)    145  App.  it  may  also  state  that  the  superintend- 

Div.  909,  129  N.  Y.  Supp.  1148.  ent    was    negligent    in    furnishing    him 

In  Foster  v.  B.  I.  Croker  Co.   (1911)  with  an  unsafe  tool.    Pennsylvania  Steel 

142    App.    Div.    268,    126    N.    Y.    Supp.  Co.  v.  iMkkonen    (1910)    104  C.   C.  A. 

:1020,  the  court  said:     "In  view  of  the  513,  181  Fed.  325. 
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tributed.     Tlie  notice  satisfies  the  statute  if  it  states  a  cause  -whicl 
actually  existed  under  such  circumstances  as  would  render  the  de 


A  notice  which  contains  a  sufficiently 
accurate  statement  of  the  physical  cause 
of  the  injury  is  sufficient,  although  it 
fails  to  specify  the  particular  violation 
of  the  master's  duty  out  of  which  the 
negligent  cause  of  the  injury  arose- 
ImpelUzzieri  v.  Cramford  (1910)  141 
App.  Div.  755,  126  N.  Y.  Supp.  644. 

A  notice  is  sufficient  when  it  states 
the  physical  cause  of  the  injury,  so  that 
the  master  is  informed  as  to  the  partic- 
ular thing  or  things  out  of  which  the 
injury  resulted,  and  may  make  the  nec- 
essary inquiries  as  to  the  fact  and  its 
attendant  circumstances.  McGlynn  v. 
Penmsylvania  Steel  Co.  (1911)  144  App. 
Div.  343,  129  N.  Y.  Supp.  45;  Juve  v. 
Pennsylvania  Steel  Co.  (1911)  144  App. 
Div.  903,  129  N.  Y.  Supp.  53. 

A  letter  written  by  the  plaintiff's  at- 
torney, inclosing  one  from  his  physician, 
which  fully  informed  the  defendants  of 
the  time,  place,  and  cause  of  the  injury, 
is  sufficient,  there  being  other  evidence 
showing  absence  of  any  intent  to  mis- 
lead. Miller  v.  Camp  Bird  (1909)  46 
Colo.  569,  105  Pac.  1105. 

A  letter  from  plaintiff's  solicitors 
stating  that  they  had  been  instructed  to 
commence  an  action  without  delay,  and 
describing  the  injury,  was  held  sufficient 
in  Cox  V.  Hamilton  Sewer  Pipe  Co. 
(1887)  14  Ont.  Rep.  300. 

A  notice  signed  with  the  name  of  the 
attorney  for  the  plaintiff  "per"  the  in- 
itials of  his  stenographer,  is  sufficient. 
Greenstein  v.  Chick  (1905)  187  Mass- 
157,  72  N.  E.  955. 

A  notice  need  not  state  that  the  de- 
cedent left  a  widow  or  next  of  kin. 
Bartley  v.  Boston  &  V .  Street  B.  Go. 
(1908)  198  Mass.  163,  83  N.  E.  1093. 

(b)  Notices  held  insufficient. — The 
notice  must  inform  the  employer  that 
the  claim  is  made  under  the  statute. 
Ortolano  v.  Degnon  Contracting  Co. 
(1907)  120  App.  Div.  59,  104  N.  Y. 
Supp.  1064. 

A  notice  which  does  not  fairly  and 
completely  describe  the  cause  of  the 
accident  is  inadmissible.  Gorman  v. 
Lowden  (1911)  130  N.  Y.  Supp.  239. 

The  defendant  is  entitled  to  be  ap- 
prised by  the  notice  of  the  specific  loca- 
tion of  the  place  where  the  injury  took 
place.    Flanagan  v.  F,  W.  Carlin  Gonstr. 


Co.  (1909)  134  App.  Div.  236;  118  N.  Y 
Supp.  953. 

The  defect  should  be  described  witl 
such  particularity  as  to  inform  the  de 
fendant  of  what  he  is  called  on  to  de 
fend.  Tennessee  Coal,  Iron  &  R.  Co.  v 
Smith   (1911)   171  Ala.  251,  55  So.  170 

A  notice  which  fails  to  state  that  thi 
injury  was  caused  by  some  act  for  whicl 
the  master  was  responsible  is  insuffi 
cient.  Beilig  v.  Burns  (1909)  133  App 
Div.  764,  118  IST.  Y.  Supp.  101. 

A  notice  which  merely  states  that  th< 
plaintiff  was  injured  through  the  negli 
gence  of  the  foreman  is  insufficient 
Bovi  V.  Hess  (1908)  123  App.  Div.  389 
107  N.  Y.  Supp.  1001. 

In  Ortolano  v.  Degnon  Contracting  Co 
(1907)  120  App.  Div.  59,  104  N.  Y, 
Supp.  1064,  it  was  held  that  a  notice 
which  stated  merely  that  the  plaintifi 
"sustained  severe  injuries  to  his  person, 
including  a  severe  cut  on  the  left  hand,'' 
was  insufficient  as  giving  no  information 
with  respect  to  the  manner  in  which  the 
plaintiff   sustained   the    injuries. 

A  notice  merely  stating  that  the  em- 
ployee while  in  the  employ  of  the  de- 
fendant received  certain  injuries  which 
he  claimed  resulted  from  the  employer's 
negligence  "in  not  providing  a  proper 
and  suitable  place  for  him  to  work"  is 
insufficient  in  not  apprising  the  em- 
ployer that  the  claim  is  made  under 
the  statute,  and  pointing  out  the  neg- 
ligence from  which  the  injury  arose. 
Ortolano  v.  Degnon  Contracting  Co. 
(1907)  120  App.  Div.  59,  104  N.  Y. 
Supp.    1064. 

A  notice  of  a  claim  for  injuries  caused 
by  the  falling  of  an  iron  column,  which 
does  not  show  what  caused  it  to  fall, 
is  insufficient.  Mattson  v.  Phceniao 
Gonstr.  Go.  (1909)  135  App.  Div.  234, 
120  N.  Y.   Supp.   566. 

A  notice  which  states  that  the  acci- 
dent was  caused  by  the  failure  of  the 
employer  to  furnish  the  employee  proper 
protection,  so  that  he  was  struck  by  a 
bucket  used  for  hoisting  purposes,  caus- 
ing him  to  fall  into  a  pit,  does  not  suffi- 
ciently describe  the  cause  of  the  injury. 
Simpson  v.  Foundation  Go.  (1911)  201 
N-  Y.  479,  95  N.  E.  10,  Ann.  Cas.  1912 
B,  321,  reversing  judgment  (1909)  134 
App.  Div.  930,  118  N.  Y.  Supp.  1142. 
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fendant  responsible.'     The  mere  fact  that  a  notice  alleges  different 
causes  for  the  injury  does  not  render  it  defective,  if  each  of  those- 
causes  is  adequately  stated.*     The  provision  that  the  plaintiff  shall 
state  the  "cause  of  the  injury"  is  not  to  be  construed  as  a  require- 


A  notice  which,  after  enumerating 
various  acts  of  negligence,  states  that 
"as  a  result  of  all  of  which  certain 
earth,  stone,  and  material  was  caused 
and  permitted  to  fall  upon  and  seriously 
injure  me,"  does  not  sufficiently  de- 
scribe the  injury.  Logerto  v.  Central 
Bldg.  Co.  (1910)  198  X.  Y.  390,  91  N. 
E.  782. 

A  notice  stating  that  the  servant  was 
injured  while  unloading  coal  in  the  yard 
of  the  defendant  is  insufficient,  where 
there  are  four  or  five  different  places 
in  the  yard  where  cars  of  coal  are  un- 
loaded, and  the  plaintiff  was  one  of  a 
gang  of  twenty  or  thirty  men  engaged 
in  unloading.  Miller  v.  Solvay  Process 
Co.  (1905)  109  App.  Div.  135,' 95  N.  Y. 
Supp.  1020. 

Where  the  plant  contained  many 
buildings,  a  notice  stating  merely  that 
the  plaintiff  fell  through  an  opening  in 
the  plant,  is  insufficient  as  a  notice,  but 
the  defect  is  not  fatal  where  there  is 
no  controversy  as  to  the  place  of  injury. 
Heffron  v.  Lackawanna  Steel  Co.  ( 1907 ) 
121  App.  Div.  35,  305  N.  Y.  Supp.  429, 
affirmed  in  (1909)  194  N.  Y.  598,  88 
N.  E.  1121. 

Notice  to  an  employer  of  liability  for 
injury  to  an  employee,  because  of  fail- 
ure to  furnish  a  suitable  and  safe  place 
to  work,  and  properly  to  inspect,  guard, 
and  protect  the  place  where  the  em- 
ployee was  at  work,  does  not  fairly  in- 
clude the  act  of  the  master  in  allowing 
an  unexploded  charge  of  dynamite,  used 
to  remove  rock,  to  remain  in  the  rock 
near  where  the  injured  person  was 
placed  at  work.  Finnigan  v.  New  York 
Contracting  Co.  (1909)  194  N.  Y.  244, 
21  L.R.A.(N.S.)    233,  87  N.  E.  424. 

A  number  of  New  York  cases  have 
held  that  a  notice  merely  averring  that 
the  master  was  negligent  in  failing  to 
furnish  a  safe  place  to  work,  proper  ap- 
pliances, and  competent  fellow  servants, 
is  insufBcient.  Finnigan  v.  New  York 
Contracting  Co.  (1909)  194  N.  Y.  244, 
21  L.R.A.(N.S.)  233,  87  N.  E.  244; 
Logerto  v.  Central  Bldg.  Co.  (1910)  198 
N.  y.  390,  91  N.  E.  782;  Barry  v.  Derhy 


Desk  Co.  (1907)  121  App.  Div.  810,  106 
N.  Y.  Supp.  575;  O'Donnell  v.  ./ohn  H. 
Parker  Co.  (1908)  125  App.  Div.  475, 
109  N.  Y.  Supp.  875;  Kennedy  v.  New 
York  Teleph.  Co.  (1908)  125  App.  Div. 
846,  110  N.  Y.  Supp.  887;  Olynn  v. 
New  York  C.  &  H.  R.  R.  Co.  (1908) 
125  App.  Div.  186,  109  N.  Y.  Supp. 
103;  Palmieri  v.  S.  Pearson  d  Son 
(1908)  128  App.  Div.  231,  112  N.  Y. 
Supp.  684;  Oalino  v.  Fleischmann  Real- 
ty &  Constr.  Co'.  (1909)  130  App.  Div. 
605,  115  N.  Y.  Supp.  334;  Carlin  v.  Neiv 
York,  N.  H.  d  B.  R.  Co.  (1910)  137 
App.  Div.  71,  122  N.  Y.  Supp.  57. 

A  notice  is  insufficient  which  states 
that  the  cause  of  the  injury  was  the 
defective  condition  of  the  stamping- 
press,  "in  that  the  whole  machine  was- 
out  of  plumb,"  where  there  was  no  evi- 
dence tending  in  the  slightest  degree 
to  show  that  the  accident  was  due  to 
such  a  cause,  and  the  record  contained 
no  testimony  to  show  that  there  was  no 
evidence  of  intent  to  mislead,  and  that 
the  party  entitled  to  the  notice  was 
not  in  fact  misled.  Hughes  v.  Russell 
(1905)  104  App.  Div.  144,  93  N.  Y. 
Supp.  307. 

A  judgment  for  the  plaintiff  will  be- 
reversed  where  the  notice  stated  the 
name  of  the  plaintiff  as  John,  when  his 
correct  name  was  Michael,  J.,  and  stated 
that  the  injury  was  caused  by  the  ma- 
chine being  "out  of  plumb,"  where  there  ■ 
was  no  evidence  that  such  was  the 
cause, — especially  when  there  was  no 
proof  that  the  defendant  was  not  mis- 
led. Hughes  V.  Russell  (1905)  104  App. 
Div.  144,  93  N.  Y.  Supp.  307. 

A  notice  signed  by  a  third  person  in  ■ 
his  individual  name  is  insufficient,  al- 
though the  third  person  was  the  at- 
torney for  the  present  plaintiff,  who 
afterwards  became  the  administrator  of 
the  deceased  servant.  Lukkonen  v.  Fore 
River  Ship  Bldg.  Co.  (1908)  197  Mass. 
586,  84  N.   E.   299. 

SDolan   V.    Alley    (1891)    153   Mass.- 
380,  26   N.  E.  989. 

iCoughlan  v.  Cambridge    (1896)    lee- 
Mass.  268,  44  N.  E.  218. 
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mcnt  that  he  shall  state  the  "cause  of  action."  *  Nor  will  a  notic 
he  declared  insufficient  merely  for  the  reason  that,  as  the  evidenc 
adduced  at  the  trial  shows,  the  proximate  cause  of  the  injury  wa 
not  stated  with  legal  precision.^  Still  less  will  it  be  necessary  t 
set  forth  what  is  called  in  one  of  the  cases  the  "cause  of  the  cause 
■of  the  injury.' 

In  the  English  and  colonial  acts,  the  intention  of  the  legislatur 
that  the  sufficiency  of  the  notice  shall  be  ascertained  in  accordanc 
with  extreme  liberal  canons  of  construction  is  unmistakably  indi 
cated  by  the  provision  that  the  statement  shall  be  made  in  "ordinar; 
language."  This  phrase  is  assumed  to  have  reference  to  the  fact  th-a 
these  acts  were  passed  for  the  special  benefit  of  persons  in  a  humbl 
sphere  of  life,  and  not  possessed  of  much  knowledge.  The  claiman 
"is  to  use  his  own  untutored  language."  ' 

The  words  just  mentioned  are  not  inserted  in  the  American  acts 
but  there  is  nothing  in  the  reports  to  indicate  that  its  absence  ha 
been  regarded  as  a  reason  for  applying  a  stricter  rule  of  constnictioi 
than  that  adopted  by  the  English  courts. 

b.  Inaccuracies  which  do  not  invalidate  a  notice. — The  languag( 
•of  the  provisions  by  which  it  is  secured  that  a  plaintiff  shall  not  b( 
put  out  of  court  simply  because  his  notice  was  inaccurate  in  som( 
particulars  is,  it  will  be  observed,  not  quite  the  same  in  all  the  stat 
utes.  By  those  of  England  and  of  the  colonies  the  validity  of  th( 
-notice  is  made  to  depend  upon  the  question  whether  the  defendan 

^ClarJcson  v.  Musgrave   (1882)   L.  R.  jury   to  be   "the   falling   of  a   bank   o 

■!)  Q.  B.  Div.  386,  51  L.  J.  Q.  B.  N.  S.  earth,"  is  sufficient,  although  not  refer 

525,  31  Week.  Rep.  47,  per  Field,  J.   (p.  ring  to  the  superintendent  or  his  con 

390).  duct.    Lynch  v.  Allyn  (1893)  160  Mass 

SGlarkson  v.  Musgrave   (1882)   L.  R.  248,  35  N.   E.  550. 

n  Q.  B.  Div.  386,  51  L.  J.  Q.  B.  N.  S.  8  Cave,  J.,  in  Stone  v.  Hyde  (1882)  L 

525,  31  Week.  Rep.  47,  vi'here  a  notice  R.  9  Q.  B.  Div.  76.     In  the  same  case 

was  held  sufficient  which  stated  that  the  Mathew,  J.,  remarked,  "When  we   con 

plaintiff,  a  child,  was  injured  in  conse-  aider  that  the  object  of  the  legislature 

quence  of  the  defendant's  negligence  in  in  passing  this  act  was  to  confer  a  bene 

leaving   a  certain  hoist  in   their  ware-  fit   on   the  working  classes,   I  think   i1 

house  unprotected,  whereby  the  plaintiff  would  be  unreasonable  and  unjust,  anc 

had  her  foot  caught  in  the  casement  of  contrary  to  the  spirit  and  intention  oj 

the   said   hoist,   although   the   evidence  the  act,  to  require  these  notices  to  be 

showed  that  the  accident  was  proximate-  framed  with  all  the  particularity  of  J 

ly  caused  by  the  negligence  of  the  plain-  statement    of    claim, 

-tiff^s  mistress  in  allowing  her  to  go  into  Compare  the  statement  of  Field,   J. 

the  hoist  by  herself.  in  Clarkson  v.  Musgrave    (1882)    L.  R, 

7  In  an  action  for  an  injury  to  an  em-  9  Q.  B.  Div.  386.  51   L.  J.  Q.  B.  N.  S 

ployee  by  the  falling  of  a  bank  of  earth  525,  31  Week.  Rep.  47,  that  "the  statute 

owing  to  the  negligence  of  the  employ-  was   intended  for  the  use  of  unlearned 

er's  superintendent,  a  notice  to  the  em-  persons,  for  whom  it  was  meant  to  pro- 

;ipIoyer,  setting  forth  the  cause  of  the  in-  vide   a   cheap   and   speedy   remedy." 
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was  prejudiced  by  the  inaccuracies  complained  of,  and  it  is  express- 
ly declared  that  this  question  is  to  be  determined  by  the  trial  judge. 
In  those  of  Massachusetts  and  Colorado  there  is  merely  a  categorical 
statement  that  certain  specified  inaccuracies  shall  not  invalidate  the 
notice,  unless  they  were  intended  and  actually  did  mislead  the  de- 
fendant ;  and  in  the  absence  of  any  designation  of  the  tribunal  which 
is  to  determine  this  question,  the  inference  has  necessarily  been 
•drawn  that,  like  other  questions  of  fact,  it  is  primarily  for  the  jury. 
But  the  practical  results  of  each  of  these  provisions  appear  to  be 
virtually  identical,  when  measured  by  the  circumstances  disclosed  in 
■cases  where  the  actions  have  been  allowed  to  proceed. 

If  the  validity  of  the  notice  has  been  declared,  either  expressly  by 
a  specific  finding,  or  impliedly  by  a  verdict  for  the  plaintiff,  a  judg- 
ment in  his  favor  will  not  be  set  aside,  unless  the  conclusion  thus 
reached  was  manifestly  unwarrantable.^ 


9  A  letter  from  the  plaintiff's  solicitor 
■which  merely  gave  the  date  of  the  in- 
jury, and  stated  that  the  plaintiff  was 
■and  had  for  some  time  past  been  under 
treatment  at  a  hospital  "for  injury  to 
his  leg,"  has  been  held  to  be  a  valid  no- 
tice. Stone  V.  Hyde  (1882)  L.  K.  9  Q. 
H.  Div.  76,  5]  L.  .J.  Q.  B.  N.  S.  452,  40 
h.  T.  N.  S.  421,  30  Week.  Rep.  816,  46 
J.  P.  788. 

In  Carter  v.  Drysdale  (1883)  L.  E. 
12  Q.  B.  Biv.  91,  53  L.  J.  Q.  B.  N.  S. 
557,  32  Week.  Rep.  171.  a  finding  that 
the  defendant  was  not  prejudiced  was 
declared  to  be  warrantable,  where  the 
notice  itself  omitted  the  date  of  the  in- 
jury, but  the  plaintiff's  solicitor  had 
•sent  a  letter  in  which  that  particular 
-was  stated.  Lord  Coleridge  remarked 
that  he  did  not  see  how,  under  these  cir- 
cumstances, any  other  conclusion  was 
possible  than  that  no  prejudice  was 
shown. 

In  Heam  v.  Phillips  (1885)  1  Times 
L.  R.  (Q.  B.  Div.)  475,  the  plaintiff, 
having  been  injured  while  in  the  employ 
of  one  "G.  F.  Van  Camp."  had  served 
notice  on  "E.  Van  Camp,"  who  carried 
on  business  at  the  same  place.  The 
county  court  judge  found  that  the  no- 
tice had  been  duly  served,  and  having 
amended  the  inaccuracy  in  the  initials, 
allowed  the  trial  to  proceed,  holding 
that  the  employer  was  not  thereby  prej- 
udiced in  his  defense.  Held,  that  a 
judgment  in  the  plaintiff's  favor  ought 
not  to  be  set  aside. 


The  omission  of  the  plaintiff's  name 
and  address,  and  a  wrong  date,  are  de- 
fects which  are  not  fatal  to  the  validity 
of  the  notice,  if  the  trial  judge  can  still 
say  that,  as  a  matter  of  fact,  the  defend- 
ant was  not  prejudiced  in  his  defense 
by  these  inaccuracies,  and  that  they 
were  not  for  the  purpose  of  misleading. 
Previsi  v.  Gatti  (1888)  58  L.  T.  N.  S. 
(Q.  B.  Div.)  762,  4  Times  L.  R.  487, 
distinguishing  Keen  v.  Millioall  Dock 
Go.  (1882)  L.  E.  8  Q.  B.  Div.  482,  51  L. 
J.  Q.  B.  N.  S.  277,  30  Week.  Rep.  503, 
46  J.  P.  435,  46  L.  T.  N.  S.  472,  on  the 
ground  that  the  absence  of  prejudice  to 
the  defendant  was  not  a  factor  in  that 
case,  nor  made  the  subject  of  any  argu- 
ment, the  plaintiff  being  held  to  have 
been  rightly  nonsuited  simply  for  the 
reason  that  the  notice  was  insufficient. 

The  following  letter  from  the  wife  of 
the  injured  servant  is  sufficiently  spe- 
cific: "I  find  I  will  need  some  more 
money,  and  will  you  please  oblige  me 
with  ten  shillings.  It  is  now  five  weeks 
since  Adam  got  his  accident.  His  ja-\v 
is  so  badly  smashed  that  he  will  never 
be  the  same  man  again.  Adam  has  been 
advised  to  get  damages  from  you." 
Thompson  v.  Rohertson  (1884)  12  Sc. 
Sess.  Cas.  4th  series,   121. 

A  jury  is  justified  in  finding  that 
there  was  no  intention  to  mislead,  and 
that  in  fact  the  defendant  was  not  mis- 
led, by  a  notice  of  the  death  of  an  em- 
ployee, stating  that  deceased  was  killed 
by  a  stone  being  precipitated  upon  him 
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There  seems  to  be  only  one  reported  decision  bearing  upon  the- 
question  how  far  a  court  of  review  will  go  in  overriding  the  action 
of  a  trial  judge  who  has  denied  recovery  for  the  reason  that  the- 
notice  was  insufficient  to  satisfy  the  statute,  and  the  rationale  of  that 
decision  is  somewhat  obscure." 

A  notice  making  a  claim  for  compensation  under  the  workmen's 
compensation  act  1897,  which  stated  the  name  and  address  of  the- 
injured  man  and  the  nature  of  the  accident,  could  not  be  regarded 
and  receive  effect  as  a  notice  under  the  employers'  liability  act, 
1880." 

The  Federal  court  will  follow  the  decision  of  the  state  court  as 
to  the  sufficiency  of  notice  under  the  statute.'^ 

I.  Death  of  employer  ok  injured  employee  ;  how  the  right  of 

ACTIOlSr  IS  AFFECTED  BY. 

1716.  [713]  Scope  of  this  subtitle. — It  is  not  proposed  in  this  sub- 
title to  do  more  than  state  the  result  of  the  cases  which  have  been 
decided  with  express  relation  to  one  or  other  of  the  acts  now  under 
discussion.  For  a  more  complete  collection  of  cases  dealing  with  the 
effect  of  death  upon  the  right  of  action  for  personal  injuries,  the- 
reader  must  consult  the  general  treatises  on  the  subject.^ 

from  defendant's  derrick  as  a  result  of  seems  to  have  been  viewed  as  a  legal' 
the  negligence  of  defendant  or  of  some  inference  from  the  mere  fact  that  the 
person  for  whose  negligence  he  was  defendant  came  into  court.  But,  in  view- 
liable,  and  that  the  notice  was  therefore  of  the  decisions  cited  above,  this  seems- 
sufficient  although  the  negligence  was  in  not  to  be  maintainable  as  an  unquali- 
failing  to  warn  him  of  the  raising  of  fied  proposition.  The  report  probably 
the  stone.  Beaureguard  v.  Weib  Oranite  omits  to  mention  the  factor  which  was 
d  Constr.  Co.  (1893)  160  Mass.  201,  35  really  regarded  as  decisive. 
N.  E.  555.  ii  Thomson  v.  Baird  £  Co.    (1903)    6" 

In  Scotland,  where  the  issues  are  ad-  Sc.  Sess.  Cas.  5th  series,  142. 

justed   by  a   different   court   from  that  18  The  Federal  courts  will  follow  the 

which     tries     the     case,     the     question  state    courts    in    their    construction    of 

whether  the  excuse  for  not  sending  the  the  statute  as  to  the  sufficiency  of  the 

notice  was   reasonable  may   be   decided  notice.      United   States   (lypsum   Co.   v. 

by  the  former  court,  or  in  its  discretion  Sliioienslca  (1910)   106  C.  C.  A.  38,  183 

postponed  for  the  decision  of  the  trial  Fed.    688;    Pennsylvania    Steel    Go.    v. 

court.     Trail  v.  Kelman   (1887)    15  Sc.  Lakkonen   (1910)   104  C.  C.  A.  513,  181 

Sess.  Cas.  4th  series  4.  Fed.   325. 

10  In  Beckett  V.  Manchester  (1888)  52  l  In  Roberts  &,  Wallace,  Liability  of 
J.  P.  (Q.  B.  Div.)  346,  a  nonsuit  was  set  Employers,  pp.  380  ct  seq.,  will  be  found 
aside  on  the  ground  that  the  want  of  a  an  excellent  summary  of  the  English 
name  and  address  is  not  fatal  to  the  cases.  A  full  review  of  the  English  de- 
notice,  if  the  defendants  are  not  taken  cisions  under  Lord  Campbell's  act  is. 
by  surprise  in  consequence  of  the  defect,  given  in  Beven's  Employers'  Liability, 
So  far  as  the  position  of  the  court  can  2d  ed,  pp.  84  et  seq.,  and  chap.  vi.  of 
be  understood  from  the  very  meager  re-  the  same  author's  work  on  Negligence. 
port  of  the  case,  absence  of  prejudice  (Vol.   1,   p.  208.)      See  also  Ruegg  ore 
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1717.  [714]  Death  of  employer;  effect  of. — In  England  it  has  been 
ield  that  the  maxim,  Actio  personalis  cum  persona  moritur,  which 
■operates  as  a  bar  to  an  action  at  common  law  against  the  executors 
•of  the  culpable  party  also  precludes  recovery  in  an  action  brought  by 
a  servant  under  the  statute.^  The  same  doctrine  would  doubtless  be 
applied  in  any  American  or  colonial  jurisdiction,  unless  it  is  other- 
wise provided  by  the  act  itself,  as  is  the  case  in  Ontario  (§  11),  and 
in  British  Columbia  (§  15). 

1718.  [715]  Death  of  plaintiff;  pending  action  abated  by. — If  a 
plaintiff  dies  after  an  action  under  the  statute  is  commenced,  but 
laefore  judgment,  the  action  already  commenced  abates.  The  death 
may  give  a  right  of  action  under  the  damage  act,  but  this  is  a  differ- 
ent action  and  must  be  prosecuted  separately.^ 

1719.  [716]  Suits  by  executors  or  administrators. — Nearly  all  the 
statutes  now  under  consideration  expressly  provide  that  the  right  of 
action  given  by  them  may  be  enforced  by  the  "personal  representa- 
tives" of  a  servant  who  dies  as  a  result  of  the  injury  in  suit.^ 

By  Mass.  Pub.  Stat.  chap.  112,  §  212,  as  amended  by  Stat.  1883, 
■chap.  243,  a  right  of  action  is  given  to  an  administrator  in  any  case 
where  the  intestate  could  have  sued,  but  recovery  is  not  allowed  for 
the  negligence  of  a  fellow  servant.  In  a  later  case  than  the  one 
citd  in  note  4,  infra,  it  was  argued  that  the  combined  effect  of  this 
provision  and  of  §  2  of  the  employers'  liability  act  (see  infra)  wai 
to  give  an  action  to  the  administrator  free  from  the  defense  arising 
out  of  the  relation  of  fellow  servants,  in  a  case  where  death  had  re- 
sulted without  conscious  suffering,  and  where  there  is  no  widow  nor 
dependent  next  of  kin.     But  this  contention  did  not  prevail.* 

Under  the  Alabama  Code,  it  has  been  held  not  to  be  necessary  to 
aver  in  the  complaint  that  the  injured  servant  left  any  heirs  at  law 

Employers'   Liability   Act,   p.    128.     In  This  statute  places   a  workman  who 

Shearm.  &  Redf.  Xeg.  §§  124  et  seq.,  the  has  been  killed  by  the  negligence  of  his 

American  decisions  are  collected.  employer    in    the    same    position    as    a 

'^  Gillett  V.  Fairhank    (1887)   3  Times  stranger,  but  does  not  operate  so  as  to 

L.  R.   (Q.  B.  Div. )   618.  give    his    personal    representatives    any 

1  McCarthy   v.   Jacbh,   an   unreported  other  or  better   right  than  they  would 

■decision  of  the  English  court  of  appeal,  have    if    he    was    actually    a    stranger, 

mentioned  in  Ruegg  on  Employers'  Lia-  Murray  v.  Miramichi  Pulp  &  Paper  Co. 

bility  Act,  p.  121,  note   (n).  (1909)   39  N.  B.  44. 

1  England,    Newfoundland    and    Aus-  2  Clark  v.  New  York,  P.  &  B.  R.  Co. 

-tralian  Colonies,  §  1 ;  Ontario,  §  3,  subs.  (1893)     160    Mass.    39,    35    N.    E.    104. 

5;    British    Columbia,    §    15;    Alabama  Some  remarks  on  the  inaptness  of  the 

Code,  §  2591 ;  Massachusetts,  §  1,  subs,  phraseology  used  in  §  3  will  be  found  at 

3,  §§  2,  3;  Colorado,  §  1,  subs.  3;  New  the  end  of  the  opinion  of  the  court. 
York,  §  1. 
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surviving  him,  though  the  damages  recovered  are  to  be  distributee 
according  to  the  statute  of  distribution.' 

In  most  of  the  statutes  no  special  provision  is  made  for  a  suit  b;; 
a  widow  as  distinguished  from  other  personal  representatives;  bu 
in  Massachusetts,  section  2  of  the  act  gives  a  widow  or  dependen 
next  of  kin  the  right  to  sue  in  the  special  case  where  the  employee  i, 
instantly  killed  or  dies  withovit  conscious  suffering.  Under  thi 
provision  the  right  of  recovery  exists  only  under  such  circumstance 
as  would  have  created  a  liability  in  favor  of  the  employee  if  he  ha( 
survived.*  The  effect  of  sections  1  and  2  of  the  act  is,  therefore 
simply  this — that,  if  death  is  not  instantaneous,  and  there  is  con 
scions  suffering,  the  action  must  be  brought  by  the  person  injured 
or  his  executor  or  administrator,  while,  if  there  is  instantaneoui 
death,  or  death  not  preceded  by  conscious  suffering,  the  action  mus 
be  broiight  by  the  widow  or  next  of  kin.* 

3  Columbus  &  TT.  U.  Go.  v.  Bradford  6  Qustafsen  v.   Washiurn  &  M.   Mfd 

(1888)  86  Ala.  574,  6  So.  90.  Co.  (1891)   153  Mass.  468,  27  N.  E.  17S 

*  In    Dacey    v.    Old    Colony    R.    Co.  If  the  deceased  left  a  brother  and  : 

(1891)    153   Mass.   112,   26   N.   E.   437,  sister,  and  the  latter  alone  was  depend 

the  court  said:     "The  provisions  of  this  ent  on  him,  the  action  should  be  brough 

section  would  be  inconsistent  with  those  in  her  name  alone.    Daly  v.  THew  Jerse; 

of  the  statute  of  1883,  chap.  243    (see  Steel  d  I.   Co.    (1891)    155  Mass.  1,  2! 

note,  2,  supra),  if  that  were  held  to  in-  N.  E.  507. 

elude   cases   where   the   deceased   might  To  be  "dependent"  within  the  mean 

have   maintained    an   action   under   the  ing  of  the  statute,  the  next  of  kin  nee( 

employers'  liability  act  if  death  had  not  not  be  one  of  the  class  of  persons  whon 

resulted.     It   could   not   have   been    in-  the  deceased  was  legally  bound  to  sup 

tended  that,  where  an  employee   is  in-  port.     Dependence,  if  proved  as  a  fad 

stantly  killed  or  dies  without  conscious  is  sufficient.    Hodnett  v.  Boston  d  A.  R 

suffering,  the  widow  or  next  of  kin  shall  Co.   (1892)   156  Mass.  86,  30  N.  E.  224 

have   a   right   of   action    for   the   death  Compare   the   decisions   with   regard   t 

under  the  employers'  liability  act,  and  the  English  workmen's  compensation  ac 

that  the  administrator   also,  by  virtue  of  1897,  §  1826,  post. 

of  the  same  statute,  shall  be  enabled  to  Whether    the    deceased    died    withou 

maintain  an  action  for  the  death  which  "conscious     suffering"     is     a     questioi 

could  not  otherwise  be  maintained  under  primarily  for  the  jury.     See  Maker  v 

the  statute  of  1883.     We  are  of  opinion  Boston  &  A.  R.   Co.    (1893)    158  Mass 

that  the  statute  of  1887,  chap.  270,  can-  36,  32  N.  E.  956;  and  Mears  v.  Boston 

not  be  invoked  to  relieve  a  ease  brought  <f  M.  R.  Co.   (1895)    163  Mass.  150,  3! 

under   the   statute   of   1883,   chap.   243,  N.  E.  997,  for  cases  involving  evidenc 

from   the   defense  that  the   injury   was  deemed  to  be  sufficient  to  justify  the  in 

caused  by  the  negligence  of  a  fellow  serv-  ference  of  death  without  such  suffering 

ant.      Section   2   of   the   first-mentioned  ,    ^  widow  not  suing  as  administrato 

statute,   which   gives   a   remedy   to   the  "as  no  cause  of  action  for  the  death  o 

widow  or  next  of  kin,  instead  of  to  the  ^'^  husband,  unless  the  death  is  instan 

J     .    .  ,     ,          ,         J     ii,          14.       -4.1,  taneous.      Smith    v.     Thomson-Houstoi 

administrator,  where  death  results  with-  g;^^„.,.^  p„_    ,^905      jgg  j^^^^_ 

out  conscious  suffering,  must  be  held  to  y   g   gg^  ' 

be   exclusive   as   to  the   cases   of   death  '   xhe  employers*  liability  act  cannot  b. 

where  the  aid  of  the  statute  is  invoked."  availed  of  by  the  father  to  recover  fo 

See  also  Vecchioni  v.  New  York  C.  <C-  loss  of  service  or  for  expenses,  inasmucl 

n.  R.  R.  Co.   (1906)  191  Mass.  9,  7/  N.  as  this  statute  gives  a  right  of  actioi 

E.  306,  citing  the  Dacey  Case.  only  to  the  employee  or  his  legal  repre 
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The  Colorado  statute  has  no  application  where  an  action  is  brought 
by  a  mother  for  the  death  of  her  son.'" 

The  phraseology  of  the  various  acts  as  to  suits  by  personal  repre- 
sentatives differs  considerably;  but  presumably  the  doctrine  laid 
down  in  Massachusetts  is  universally  applicable,  viz.,  that  there  is 
only  one  cause  of  action  under  them.  Hence  they  do  not  give  tho- 
administrator  of  an  employee  a  right  of  action  against  an  employer 
for  causing  the  employee's  death,  in  addition  to  the  right  as  legal 
representative  to  recover  damages  accruing  to  the  intestate  in  his 
lifetime.^ 

The  phraseology  of  the  damage  act  which  happens  to  be  in  force 
in  the  particular  jurisdiction  where  the  injury  occurs  determines 
what  parties  shall  be  deemed  "personal  representatives"  for  the  pur- 
poses of  the  employers'  liability  act  in  that  jurisdiction.  If  the  dam- 
age act  provides  that  the  action  must  be  brought  by  the  executors  or 
administrators  of  the  deceased  person,  the  wife  of  a  servant  who  has 
been  killed  in  the  course  of  his  employment  cannot  bring  a  suit  i-rt^ 
her  own  name  under  an  employers'  liability  act.'' 

It  has  been  decided  with  reference  to  the  employers'  liability  act- 
of  Colorado  that  the  provision  which  relates  to  suits  by  personal  rep- 
resentatives cannot  be  construed  as  having  abrogated  by  implication 

sentatives,  or,  if  he   is  instantly  killed  death.     It  implies  that  his  representa- 

or  dies  without  conscious  suffering,  to  tives  are  merely  to  succeed  to  his  rights 

his  widow  or  next  of   kin.     Jordan  v.  and  remedies.     But  the  law  recognizes- 

New  England  Structural  Co.  (1908)  197  no  'right  of  compensation'  for  the  death 

Mass.  43,  83  N.  E.  332.  of  a  person,  and  gives  to  a  deceased  per- 

The  father  and  mother  of  a  deceased  son  no  remedies  founded  on  his  death." 

employee  cannot  recover  unless  they  are  These  considerations  are  of  general  ap- 

dependent  upon  him.     Mehan  v.  Lowell  plicability  and  therefore  independent  of 

Electric  Light  Corp.    (1906)    192  Mass.  the    following    additional    argument   by 

53,  78  N.  E.  385.  which  the  court  went  on  to  fortify  its- 

^Bi  Mitchell  V.  Colorado  Mill,  d  Eleva-  position:     "If  this  clause  (§  1,  subs.  3) 

tor  Co.    (1898)    12   Colo.   App.   277,   55  gave  a  right  of  action  for  the  death  of 

Pac.   736,   a,flirmed   in    (1909)    26    Colo,  an  employee  as  an  extension  to  his  rep- 

284,  58  Pac.  28.  resentatives  of  a  right  which  under  one 

6  Ramsdell  v.   New  York  d  N.  E.  R.  or   two   statutes  belongs   to   the   repre- 

Co.    (1890)     151    Mass.    245,    7    L.R.A.  sentatives   of   others   who   are   not   em- 

154,  23  N.  E.  1103.     After  quoting  the  ployees,  it  would  necessarily  include  the- 

provision   in   question,    the   court   said:  right  where  death  is  instantaneous.    But 

"This  plainly  authorizes  an  executor  or  manifestly  that  was  not  intended.     The- 

administrator  to  proceed  in  the  right  of  next  section  of  the  statute  (2)  deals  ex- 

his  testator  or  intestate,  and  recover  all  pressly  with   such   cases   in   a   different 

damages  which  the  deceased  person  suf-  way.     It  is  quite  apparent  that  clause  3 

fered  to  the  time  of  his  death.     It  does  of  §  1  gives  the  legal  representatives  of 

not  purport  to  make  the  death  a  sub-  a  deceased  employee  merely  a  right  to- 

stantive  cause  of  action.     It  gives  only  recover   the  damages   to  which   he  was- 

'the  right  of  compensation  and  remedies'  entitled  at  the  time  of  his  death." 
and  it  gives  them  to  the  employee,  or  to       "!  Pearson    v.     Canadian    P.    R'.    Co.- 

his  legal  representative  in  case  of  his  (1898)  12  Manitoba  L.  Kep.  112. 
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the  right  of  action  which  is  given  to  those  representatives  by  the 

•  damage  act  of  that  state.' 

The  general  statute  of  limitation  of  one  year  applies  to  bar  a  re- 
covery for  injury  resulting  in  death,  where  the  action  is  brought  by 
the  personal  representative  of  the  servant  against  the  master  under 

^the  employers'  liability  statute.® 

J,  Persons  entitled  to  sue  under  the  acts. 

1720.  [717]  General  remarks. —  The  cases  which  turn  upon  the 
■  question  whether  the  injured  person  is  entitled  to  maintain  an  action 

under  these  statutes  against  the  party  whom  he  seeks  to  hold  responsi- 
ble fall  into  three  categories : 

(1)  Those  in  which  the  right  of  action  is  made  to  depend  upon 
principles  applicable  to  statutory  and  common-law  actions  alike. 

(2)  Those  in  which  the  right  depends  entirely  upon  the  specific 
terms  of  the  acts  themselves. 

(3)  Those  in  which  the  right  depends  upon  the  answer  to  the 
question,  how  far  common-law  principles  are  affected  by  these  or 
other  acts  which  modify  the  relations  between  masters  and  servants. 

1721.  [718]  Servants  temporarily  under  the  control  of  the  defendant. 
— Whether  the   plaintiff,   although  regularly  working  for   another 

person,  was,  at  the  time  of  the  accident,  under  the  control  of  the  de- 
fendant in  such  a  sense  as  to  be  an  employee  ad  hanc  vicem,  and 
therefore  entitled  to  hold  the  defendant  accountable  under  the  statute, 
is  determined  by  tests  similar  to  those  which  are  applied  in  actions 
at  common  law.^  The  predicament  thus  indicated  is  discussed  at 
•length  in  vol.  i. 

8  Colorado  Mill.  <&  Elevator  Co.  v.  defendants,  and  therefore  was  not  a 
Mitchell    ( 1899 )    26  Colo.  284,  58  Pac.   workman  within  the  meaning  of  the  act, 

-28,  affirming  (1898)   12  Colo.  App.  277,    and    capable    of   suing   under    it,    said: 
55  Pac.  736.  "The  only  effect  of  that  objection,  if  it 

9  Louisville  &  N.  R.  Co.  v.  Chamblee  prevailed,  would  be  this, — that  there 
(1911)  171  Ala.  188,  54  So.  681;  O'Kief  would  be  no  question  as  to  the  defend- 
V.  Memphis  &  C.  B.  Co.  (1893)  99  Ala.  ant's  liability;  but  the  action  should 
524,  12  So.  454.  have     been     one     brought    at     common 

1  One  sent  by  a  firm  of  contractors  to  law,  and  not  brought  under  the  em- 
assist  their  workman  in  constructing  an  ployers'  liability  act.     But  I  think  that 

•elevator  which  they  have  contracted  to  in  this  case  there  is  evidence  that  the 

erect   in    a   building,   whose   wages   the  plaintiff  was   a  workman  employed  by 

owners  have  promised  to  pay,  may  prop-  the  defendants.     Duplea  had  requested 

€rly  be  found  to  be  a  servant  of  such  Horton's  foreman  that  he  should  have 

owners.     Wild  v.  Waygood  [1892]   1  Q.  furnished  to  him  a  man  for  the  purpose 

B.    783.     Lord    Herschell,    commenting  of  doing  the  work  in  connection  with  the 

on  the  contention  that  the  plaintifif  was  lift.     It   was   not   work   which   Horton 

-jaot  working  under  any  contract  with  the  had  to  do,  but  work  which  the  defend' 
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1722.  [719]  Course  of  employTnent.  Volunteers. — (Compare  §§ 
1561-1567,  ante.)  A  mere  volunteer  as  regards  the  service  under 
performance  is  not  entitled  to  the  benefits  of  those  acts.^ 

1723.  [720]  Persons  who  have  permanently  or  temporarily  ceased  to 
he  in  the  employment  of  the  defendant—  ( Compare  §§  1555,  1556, 
ante.)  If  the  plaintiff,  though  he  may  at  some  previous  time  have 
worked  for  the  defendant,  was  not  actually  in  his  service  at  the  time 
when  the  injury  was  received,  it  is  clear  that  he  cannot  sue  under 
these  statutes.^ 

1724.  [721]  Independent  contractors. — (See  also  chapter  lxxxiv., 
post.)     These  acts  have  no  application  to  a  man  who  is  conducting 

ants  had  to  do.  There  is  evidence  that  superintendence,  to  couple  a  freight  car 
Duplea  needed  and  obtained  assistance  to  others  attached."  It  was  declared 
for  the  work  he  had  to  do,  and  his  em-  that  there  was  nothing  in  this  court 
ployers  recognized  it  as  being  rendered  which  showed  that  the  plaintiflf  was  act- 
on their  behalf  and  asked  to  have  an  ing  as  brakeman,  or  had  been  requested 
account  sent  in  for  the  worli  the  man  to  do  so. 

had  done,   so  that  they  might  pay  his  A   servant  who   is   injured  while   at- 

wages   during   the   time  he  was   so  en-  tempting  to  repair  defective  machinery 

gaged.     It  is  enough  to  say  that  there  cannot  recover  under  these  statutes,  if 

was  evidence  which  it  was  impossible  to  the  work  thus  undertaken  was  outside 

withdraw  from  the  jury  that  the  plain-  the  scope  of  his  regular  duties.     Mellor 

tiff  was  in  the  service  of  the  defendants  v.  Merchants'  Mfg.  Go.   (1890)  150  Mass 

within  the  meaning  of  this  act."  362,  5  L.E.A.  792,  23  N.  E.  100.    To  the 

'>■  McCloherty  v.  Gale  Mfg.  Go.   (1892)  same  effect,  Gooch  v.  Citizens'  Electric 

19  Ont.  App.  Rep.  117,  where,  however.  Street  R.  Go.   (1909)   202  Mass.  254,  23 

the  court  refused  to  say  that  this  doc-  L.R.A.  (N.S.)   960,  88  N.  E.  591. 

trine  barred  recovery  in  the  case  of  a  1  By   the  rules   of   a   mine,   workmen 

female  employee  whose  hair  was  caught  upon  their  discharge,  were  not  entitled 

in  an  uncovered  revolving  shaft,  while  to   receive   their  wages  until   they  had 

she  was  on  a  bench  endeavoring  to  open  returned  their  tools.     A  miner  who  was 

a  window  for  ventilation  purposes.  discharged  on  a  Saturday,  but  had  no 

A  brakeman  who  is  traveling  as  a  opportunity  to  go  down  for  his  tools  on 
passenger  on  a  train,  and  is  not  under  that  day,  went  down  on  Monday  and 
the  control  of  the  conductor  for  the  pur-  was  injured  by  an  explosion  of  gas  due 
pose  of  the  performance  of  the  duties  to  inadequate  ventilation.  Held,  that  at 
characteristic  of  his  position,  cannot  re-  the  time  of  the  injury  he  was  acting 
cover  for  injuries  received  in  coupling  a  in  the  employment  of  the  mine  owner. 
car  in  compliance  with  the  directions  of  Gowler  v.  Moresby  Goal  Go.  (1885)  1 
the  conductor.  Such  a.  direction  is  en-  Times  L.  R.  (Q.  B.  Div.)  575. 
tirely  unauthorized,  and  fastens  no  lia-  In  Lovell  v.  Charrington,  reported  in 
bility  on  the  company.  Georgia.  P.  R.  the  Law  Times  Newspaper,  March,  1882 
Co  V.  Propst  (1887)  83  Ala.  518,  3  So.  (see  also  Roberts  &  Wallace  on  Liability 
764.  There  the  court  held  demurrable  of  Employers,  3d  ed.  p.  230),  the  plain- 
a  count  which  began  thus:  "When  on  tiff  had  been  occasionally  employed  by 
a  trip  down  defendant's  said  road,  the  defendant  as  a  trolleyman,  but  on 
.  .  .  plaintiff,  being  aboard  defend-  the  day  in  question,  he  arrived  too  late, 
ant's  train,  .  .  .  was  then  and  there  and  was  told  that  he  was  out  of  employ- 
ordered  by  the  conductor  or  foreman  of  ment  for  that  day._  While  leaving  the 
said  railway  company,  employed  to  premises  he  was  injured  owing  to  a  de- 
manage  or  superintend  the  business  af-  feet  therein.  Held,  that  he  was  not  a 
fairs  of  said  company  on  the  aforesaid  "workman"  within  the  statutory  defini- 
train,  and  whilst  in  the  exercise  of  his  tion. 
M.  &  S.  Vol.  v.— 331. 
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his  own  business.  Under  such  circumstances  the  fault,  if  any,  is  im 
putable  to  himself.* 

1725.  [721a]  Servants  of  independent  contractors. — Under  the  Eng 
lish,  colonial,  and  Alabama  statutes,  which  contain  no  special  pro 
vision  modifying  the  general  rule  of  law  on  the  subject,  it  is  cleai 
that  the  servants  hired  by  a  contractor  or  sub-contractor  cannot  su( 
the  principal  employer  unless  there  is  evidence  to  show  that  the  con 
trol  which  he  exercised  over  them  was  the  same  in  kind  and  degre< 
as  that  exercised  by  a  master.*  Similarly,  the  servant  of  a  subcon 
tractor  cannot  recover  in  a  suit  against  the  principal  contractor.* 

Under  the  acts  of  Massachusetts,  Ontario,  and  British  Columbia 
the  principal  employer  is  made  liable  to  servants  of  contractors  o: 
subcontractors  for  defects  in  the  condition  of  the  ways  furnished  b;; 
him  for  the  purpose  of  executing  the  work  contracted  for.  Whethe: 
the  instrumentality  which  caused  the  injury  was  one  of  those  t( 
which  this  provision  applies  is  a  question  of  fact  in  each  instance.^ 


^  Bruce  v.  Barclay  (1890)  17  So.  Sess. 
Cas.  4th  series,  811. 

1  The  miners  who  take  service  under 
the  middlemen  known  in  England  as 
"butty"  men  are  liable  to  dismissal  by 
the  principal  employer,  and  are  there- 
fore regarded  as  his  servants  in  such  a 
sense  as  to  be  entitled  to  the  benefits  of 
the  employers'  liability  act  of  1880. 
Brown  v.  Butterley  Coal  Co.  (1885)  53 
L.  T.  N.  S.  964,  50  J.  P.  230. 

The  act  is  not  applicable  to  assistants 
of  workmen,  who  are  hired  and  con- 
trolled by  the  workmen,  and  not  by  the 
employers.  lAtflejohn  v.  Brown  &  Go. 
[1909]  S.  C.  169. 

See  also  MilUgan  v.  Muir  (1891)  19 
Sc.  Sess.  Cas.  4th  series,  870,  where  the 
general  rule  in  the  text  was  applied. 

Whether  the  immediate  employer  of 
the  plaintiff  was  an  independent  con- 
tractor or  in  the  service  of  the  defendant 
is  a  question  for  the  jury,  where  the 
evidence  is  that  such  employer  took 
work  from  the  defendant;  that  he  hired 
the  plaintiff  as  well  as  other  boys,  and 
paid  them  their  wages;  that  the  plaintiff 
went  to  work  when  the  company  wanted 
him ;  and  that  the  company  repaired  the 
machinery  used,  whenever  it  was  out 
of  order.  Masters  v.  Jones  (1894)  10 
Times  L.  R.    (Q.  B.  Div.)   403. 

8  Nicolson  V.  MacAndrew  { 1888 )  15 
Sc.  Sess.  Cas.  4th  series,  854. 

3  A  workman  employed  by  a  subcon- 


tractor to  do  work  outside  the  mil 
cannot  recover  from  the  owner  of  th^ 
mill,  where  he  passes  through  the  mil 
to  get  a,  drink  of  water,  and  in  return 
ing  goes  out  of  his  way  to  assist  a  mil 
hand  and  falls  through  an  unguardei 
hole  in  the  floor.  Finlay  v.  Miscampbel 
(1890)   20  Ont.  Rep.  29. 

In  Toomey  v.  Donovan  (1893)  35: 
Mass.  232,  33  N.  E.  396,  the  case  wai 
held  to  be  for  the  jury,  where  the  evi 
dence  was  that  the  defendant  had  givei 
to  another  person  charge  of  a  certaii 
room  in  his  factory  under  an  agreemen 
by  which  the  defendant  was  to  furnisl 
the  machinery  and  materials,  and  thi 
contractor  was  to  hire  and  pay  the  men 
that  the  defendant  was  to  pay  for  th 
repairs;  that  the  contractor  had  th 
right  to  order  the  repairs  to  be  made 
that  the  defendant  had  the  right  t 
inspect  the  machines,  and  was  often  i: 
the  room;  and  that  the  injury  was  re 
ceived  owing  to  a  defect  in  one  of  th 
machines  by  one  of  the  men  in  the  em 
ploy  of  the  contractor.  In  this  case  th 
contractor  was  also  the  person  intruste 
by  the  defendant  with  the  duty  of  sec 
ing  that  the  machine  was  in  proper  con 
dition,  under  §  1,  subs.  1,  of  the  statutt 
It  was  held  that  the  relation  which  h 
occupied  as  contractor  would  not  reliev 
the  defendant  from  liability  for  his  neg 
ligence  in  the  discharge  of  this  duty. 
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1726.  [722]  Railway  servant.— It  has  been  suggested  that  this 
term,  which  is  employed  in  the  English  act  for  the  purpose  of  des- 
ignating one  of  the  specific  classes  of  persons  to  which  the  provisions 
are  applicable,  should  be  understood  as  referring  only  to  servants  en- 
gaged in  the  conduct  and  management  of  railways,  and  not  as  em- 
bracing servants  hired  to  do  work  in  connection  with  a  collateral 
undertaking  carried  on  by  a  railway  company  as  an  adjunct  to  its 
proper  business  of  carriage  by  land, — e.  g.,  the  keeping  of  a  hotel,  or 
the  operation  of  a  line  of  steamboats.*  Such  a  doctrine  would  limit 
the  benefit  of  the  acts  in  a  manner  analogous  to  the  decisions  under 
the  acts  of  Iowa,  Kansas,  and  Minnesota,  which,  it  is  held,  abolish 
the  defense  of  coservice  only  in  cases  where  the  injuries  were  re- 
ceived in  the  actual  operation  of  a  railway.  But,  so  far  as  the  writer 
knows,  there  has  not  been  any  judicial  expression  of  opinion  as  to  the 
point  just  raised. 

In  an  English  case  it  has  been  held  that  a  driver  of  a  tram  car 
could  not  sue  under  the  act,  as  being  a  workman  engaged  in  "man- 
ual labor."  ^  The  possibility  of  his  recovering  as  a  "railway  serv- 
ant" was  not  discussed,  and  it  seems  to  have  been  assumed  both  by 
the  court  and  counsel  that  this  description  was  not  applicable  to  an 
employee  of  a  street  railway  company.  The  reasons  for  adopting 
such  a  construction  of  the  act  are  undoubtedly  stronger  in  England 
than  in  the  United  States.  See  §  1710,  ante.  But  it  remains  to  be 
seen  whether,  even  in  the  former  country,  the  courts  will,  when  the 
point  is  directly  raised,  go  to  the  length  of  holding  that  the  bene- 
fits of  a  remedial  statute  must  be  denied  to  a  class  of  employees  who 
can  only  be  excluded  from  its  purview  by  dint  of  attaching  a  some- 
what narrow  and  technical  meaning  to  the  word  "railway." 

In  the  Ontario,  Manitoba,  and  British  Columbia  acts  it  is  ex- 
pressly declared  that  the  term  "railway  servant"  includes  "tramway 
and  street  railway  servant." 

It  has  been  held  that  an  employee  working  on  a  railway  controlled 
by  the  Canadian  Dominion  government  may  recover  under  the  pro- 
visions of  an  employer's  liability  act  passed  by  the  legislature  of  the 
Province  in  which  the  injury  was  received.' 

All  persons  in  the  employment  of  railway  companies,  whatever 
may  be  their  rank,  are  within  the  purview  of  the  act.* 

1  Roberts  &  Wallace   on  Liability  of  N.  S.  448,  57  L.  T.  N.  S.  476,  35  Week. 
Employers,  3d  ed.  p.  231.  Rep.  577,  51  J.  P.  630. 

2  Cook  V.  North  Metropolitan  Tram-  3  Canada  Southern  R.  Co.  v.  Jackson 
■ways  Co.    (1887)    L.  R.   18   Q.  B.  Div.  (1890)   17  Can.  S.  C.  316. 

683,  56  L.  J.  Q.  B.  N.  S.  309,  56  L.  T.       *A  superintendent  drowned  wbile  en- 
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1727.  [723]  Workmen.— By  sec.  10  of  the  English  act  it  is  de- 
clared that  the  expression  "workman"  means  "any  person  to  whom 
the  employers  and  workmen  act  of  1875  applies."  All  the  cases 
in  which  the  expression  has  been  construed  with  reference  to  either 
of  these  statutes  are  reviewed  in  the  subsequent  section  (1968) 
which  deals  with  the  scope  of  the  act  of  1875,  quoad  personas.  It 
should,  however,  be  mentioned  here  that  the  employers  and  workmen 
act  is,  by  its  express  terms,  inapplicable  to  "servants  in  husbandry." 
Servants  of  this  class  are  also  excepted  from  the  purview  of  the 
Ontario,  Manitoba,  and  British  Columbia  acts. 

1728.  [724]  Seamen. —  Seamen  were  expressly  excepted  from  the 
scope  of  the  employers  and  workmen  act  of  1875.  This  provision, 
though  repealed  for  other  purposes  by  the  merchant  seamen  act  of 
1880,  was,  for  the  purposes  of  definition,  kept  alive  by  section  11 
of  that  act.  Seamen  are  therefore  still  excluded  in  England  from 
the  advantages  of  the  employers'  liability  act.^ 

If  a  plaintiff  relies  upon  the  theory  that  his  functions  were  partly 
those  of  a  seaman  and  partly  what  may  be  called  nonmaritime,  he 
cannot  recover  unless  he  proves  expressly  and  distinctly  that  he 
actually  had  an  employment  separate  from  that  of  a  seaman.^ 

The  word  "seaman"  applies  only  to  the  crews  of  sea-going  ships. 
An  action  will  therefore  lie  for  the  death  of  the  fireman  of  a  canal 
boat  who  was  drowned  by  its  capsizing ;  *  and  for  injury  to  a  dock 
laborer  helping  to  warp  a  steamboat  from  one  berth  to  another.^ 
This  rule  has  been  altered  to  some  extent  by  express  enactment  in 
some  of  the  British  colonies. 

gaged  in  investigating  the  condition  of  In  Corbett  v.  Pearce   (1904)   2  K.  B. 

a  well  was  held  entitled  to  recover  in  422,  it  was  held  that  one  of  a  crew  of 

Pearson  v.  Canadian  P.  R.  Co.    (1898)  two  hands  employed  to  navigate  a  barge 

12  Manitoba  L.  Rep.  112.  in  the  estuary  and  tidal  waters  of  the 

1 A  bill  introduced  in  1893  to  repeal  Thames    was    a    "seaman,"    and    conse- 

the  act  of  1880,  and,  inter  alia,  to  give  quently   was   excluded   from   the   provi- 

seamen  the  benefit  of  the  substituted  en-  sions  of  the  act. 

actment,  failed  to  pass  into  law.     See  2  Banrahan    v.    Limerick    S.    8.    Co. 

Kay,    Shipmasters    &    Seamen,    2d    ed.  (1886)   Ir.  L.  R.  18  C.  L.  135   (holding, 

§  466.  on  the  ground  that  there  was  no  such 

In  New  South  Wales  it  has  been  held  proof    furnished,    that    a    mate    of    a 

that  the  phrase  "otherwise  engaged  in  steamer   could  not   recover  for  injuries 

manual  labor"  must  be  construed  as  be-  received    while   he    was    superintending 

ing  applicable  only  to  persons  ejusdem  the  loading  of  a  cargo). 

generis    with     those     specifically    men-  ^  Oahes  v.  Monkland  Iron  Co.   (1884) 

tioned,  and  that  it  only  embraces  per-  11  Se.  Sess.  Cas.  4th  series,  579. 

sons  working  on  land.    Hanson  v.  Aus-  *  Macbeth  &  Co.  v.  Chislett  [igfO]  A, 

tralasian  Steam  Nav.  Co.  (1884)   5  New  C.  220,  79  L.  J.  K.  B.  N.  S.  376,  102  L. 

South  Wales  L.  R.  (L)  447.   But  by  the  T.  N.  S.  82,  26  Times  L.  R.  268,  54  Sol, 

act  of  56  Vict.  No.  6,  seamen  are  now  Jo.  268,  47  Scot.  L.  R.  623. 
entitled  to  sue  under  the  statute. 
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1729.  [725]  Servants     working     in     government     departments. — 

According  to  Mr.  Beven  (1  ISTeg.  873),  the  definition  of  "workman" 
m  the  employers  and  workmen  act  does  not  include  Crown  servants 
for  these  two  reasons : 

First,  the  rights  of  the  Crown  are  not  affected  by  any  act  ini 
which  the  Crown  is  not  specially  named.  ^ 

Secondly,  the  Crown  is  not  liable  for  torts  committed  by  its  serv- 
ants. This  rule,  as  it  would  seem,  still  prevails  in  most  of  the 
British  colonies;  but  it  has  been  abrogated  wholly  or  partially  in 
some  of  them.* 

K.  Damages  eecoveeable. 

1730.  [726]  Damages  recoverable  where  the  injured  servant  is  him- 
self the  plaintiff. — The  provisions  specifying  the  amount  recoverable 
by  an  injured  servant  do  not  give  a  measure  of  damages,  but  merely 
fix  a  limit  beyond  which  the  jury  cannot  award  compensation.* 
Within  that  limit  the  measure  of  damages  is  left  to  be  determined 
upon  the  ordinary  principles  which  regulate  the  assessment  of  the 
indemnity  in  actions  for  personal  injuries. 

Under  the  English  and  some  of  the  colonial  acts  the  maximum 
amount  which  can  be  awarded  is  a  variable  quantity,  dependent 
upon  the  earning  capacity  of  the  supposed  injured  person.*     The 

1  Bacon's  Abr.  title,  Prerogative    (E)  exchequer   court,   in   all   cases   of  claim 

5.     Hardcastle,   Statutory  Law,   Craies'  against  the  government,  arising  out  of 

ed.   pp.   401-421.  the   death   of   or   injury   to   any  person 

!i  Sutton  Y.  Johnstone  (1787)  1  T.  E.  through  the  negligence  of  its  servants  on 
493,  1  Revised  Rep.  257,  1  Bro.  P.  C.  76,  any  railway  or  other  public  work  of  the 
1  Eng.  Rul.  Cas.  765;  Buron  v.  Den-  Dominion,  the  same  jurisdiction  as  is  ex- 
man  (1848)  2  Exch.  167;  Raleigh  v.  ercised  in  like  cases  by  the  ordinary 
Goshen  [1898]  1  Ch.  73,  67  L.  J.  Ch.  courts  over  public  companies.  Appar- 
N.  S.  59,  77  L.  T.  N.  S.  429,  46  Week,  ently,  this  statute  operates  so  as  to  give- 
Rep.  90.  a  government  servant  a  right  to   take 

3  The  New  Zealand  employers'  liabil-  advantage    of    any    employers'    liability 

ity  act  is  expressly  made  applicable  to  act  which  may  be  in  force  in  the  Prov- 

Ci-own  servants.  ince  where  the  injury  was  received,   if 

In  Canada  by  virtue  of  the  Dominion  he  was  engaged  on  a  railway  or  other 

act  (50  &  51  Vict.  ch.  16)  employees  en-  public  work. 

gaged  on  any  "public  work"  can  "recover  ^  Borlick    v.    Head    (1885)     34    Week 

for  the  negligence  of  any  officer  or  serv-  Rep.  102,  53  L.  T.  N.  S.  909,  50  J.  P. 

ant  of  the  Crown   if  the  circumstances  327. 

were  such  that  he  could  have  recovered  2  The  plaintiff  is  entitled  to  prove  as 

in  an  action  against  a  private  employer,  damages  loss  of  wages  in  respect  both  of 

Queen  v.  Filion    (1895)    24   Can.   S.  C.  his    employment    with    the    defendants, 

482,  following  Queleo  v.   Queen    (1894)  and  also  in  respect  of  certain  overtime 

24   Can.   S.   C.   420,   where   it  was  laid  labor  under  another  employer,  where  the 

down   that   the  effect   of   the   Dominion  total  amount  which  he  can  thus  recover 

statute    (50  &  51  Vict.  chap.   16,  §  16,  is  less  than  the  amount  he  might  have 

par.     (c.)     was     to     confer    upon    the  been  awarded  in  respect  of  his  estimated 


5286  MASTER  AND  SERVANT.  [chap,  lxxiv. 

American  acts  simply  declare  that  the  damages  shall  not  exceed  a 
certain  sum. 

A  mixture  of  these  two  methods  is  adopted  in  the  Ontario  and 
British  Columbia  acts,  the  servant  having  the  privilege  of  recover- 
ing either  a  fixed  sum  or  one  computed  on  the  basis  of  earnings, 
whichever  may  be  the  larger.  The  precise  amount  recoverable 
within  the  limit  thus  fixed  is  determined  (except  in  so  far  as  it  may 
be  affected  by  the  special  provisions  in  some  of  the  acts  respecting 
deductions)  with  reference  to  the  principles  which  regulate  the 
measure  of  damages  in  all  actions  for  personal  injuries.  An  ex- 
tended discussion  of  the  subject  would  therefore  be  out  of  place  in 
this  article. 

Where  the  plaintiff  is  entitled  to  damages  at  common  law,  as  well 
as  under  the  statute,  the  amount  of  the  indemnity  recoverable  is 
not  restricted  to  the  sum  fixed  by  that  act.' 

Under  the  Alabama  statute,  exemplary  or  punitive  damages  are 
recoverable.* 

1731.  [727]  Damages  recoverable  by  the  personal  representatives  of 
an  injured  servant. — The  various  clauses  in  these  statutes  by  which 
a  right  of  action  is  given  to  the  representatives  of  a  deceased  servant 
have  been  treated  as  an  expression  of  the  intention  of  the  legislatures 
that  the  provisions  of  the  damage  acts  and  the  decisions  in  which  they 
have  been  construed  are  to  be  regarded  as  controlling  upon  the  ques- 
tions of  the  assessment  of  damages  in  cases  where  death  results  from 
the  accident  in  suit. 

In  England  the  right  of  action  given  to  relatives  of  a  deceased  per- 
son by  the  earlier  act  is  not  a  right  given  to  them  qvu  relatives  to 
recover  damages  as  a  solatium  for  the  distress  which  may  be  oc- 
casioned to  them  by  the  death ;  nor  is  it  a  right  transmitted  to  them 
by  the  deceased,  to  recover  damages  for  the  loss  or  for  the  personal 
pain  and  suffering  which  he  endured.  It  is  a  right  given  to  the' 
parties  named  in  the  statute,  to  recover  damages  for  the  death  of 

earnings  for  three  years  in  tlie  defend-  was  receiving.   That  word  means  money 

ant's  service.     Borlick  v.  Head    (1885)  or  things  capable  of  being  turned  into 

34  Week.  Rep.  102,  53  L.  T.  N.  S.  909,  money  by  accurate  estimation.     Koel  v. 

50  J.  P.  327,  2  Times  L.  R.  103.  Redruth   Foundry   Co.    [1896]    1   Q.   B. 

An  apprentice  cannot,  under  this  sec-  453,  65  L.  J.  Q.  B.  N.  S.  330,  74  L.  T. 

tion,  be  awarded  more  than  the  sura  to  N.  S.  196,  44  Week.  Rep.  407,  12  Times 

which  his  wages  at  the  time  of  the  ac-  L.  R.  248. 

cident  would  amount  in  three  years.  The  3  O'Connor    v.    Hamilton    Bridge    Co. 

damages  cannot  be  augmented  by  con-  (1894)   25  Ont.  Rep.  12. 

struing  the  word  "earnings"  as  includ-  *  Southern  R.  Co.  v.  Bunt  (1902)   131 

ing  the  computed  value  of  the  tuition  he  Ala.  591,  32  So.  507. 
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their  relative,  when,  and  only  when,  the  death  has  caused  such  par- 
ties a  pecuniary  loss,  and  to  the  extent  only  of  such  pecuniary  loss.^ 

The  colonial  acts  are  expressed  in  the  same  terms  and  therefore 
construed  in  the  same  manner  as  that  of  England.^ 

In  Alabama,  Colorado,  and  Indiana,  the  measure  of  damages  is 
limited  to  the  pecuniary  injury  sustained  by  the  persons  to  whose 
benefit  the  recovery  enures.  Exemplary  or  vindictive  damages  can- 
not be  recovered,  nor  can  anything  be  allowed  on  account  of  the  pain 
and  suffering  of  the  deceased,  the  grief  and  distress  of  his  family,  or 
the  loss  of  his  society.^ 

In  Massachusetts  the  representatives  of  the  deceased  servant  may 
recover  damages  for  all  the  damage  accruing  to  him  before  death,  in- 
cluding his  mental  and  physical  sufferings.* 

L.  Trial  practice. 

1732.  [728]  Scope  of  subtitle. —  In  this  subtitle  it  is  proposed 
merely  to  collect,  under  appropriate  headings,  the  cases  in  which 
various  points  of  pleading  and  procedure  have  been  determined  in 
actions  brought  under  the  statutes.  It  would  be  out  of  place  to  at- 
tempt, in  the  present  connection,  to  develop  fully  the  general  rules 
which  these  cases  illustrate.  For  a  more  complete  discussion  of  the 
subjects  touched  upon,  the  reader  is  referred  to  the  various  treatises 
on  trial  practice.^  Other  illustrative  cases  are  collected  in  chapter 
Lxx.,  ante. 

1733.  [729]  Within  what  period  the  action  must  be  brought. — 
In  all  the  acts  reviewed  in  this  chapter,  except  those  of  Alabama 
and  Indiana,  there  are  express  provisions  of  which  the  effect  is  that 
the  injured  servant's  right  to  maintain  the  statutory  suit  is  con- 
ditional upon  its  being  instituted  within  a  specified  period. 

It  has  been  held  with  regard  to  the  English  act  that  the  time  limit 

1  Ruegg,  Employers' Liability  Act,  pp.  R.   Co.   v.   Wilson    (1888)    12   Colo.  20, 

131  et  seq.,  citing  Oillard  v.  Lancashire  20  Pao.  340;   Ohio  &  M.  R.  Go.  v.  Tin- 

&Y.R.G0.  (1848)  12  L.  T.  356 ;  Pym  V.  doll    (3859)    13   Ind.   366,   74  Am.   Dec. 

Great  'Northern  R.   Go.    (1863)    4  Best  259.     See,  generally,   Sutherland,   Dam- 

&  S.  396,  31  L.  J.  Q.  B.  N.  S.  377,  10  ages,  §§  1263  et  seq.;  Shearm.  &  Redf. 

Jur.  N.  S.  19d,  11  Week.  Rep.  922,  and  Neg.  §§  137,  466. 

other  cases.  *  See  Shearm.  &  Redf.  Neg.  §  767a. 

z  Rombough  v.  Balch   (1900)   27  Ont.  1  So  far  as  the  English  procedure  ia 

App.  Rep.  32.  concerned,  the  works  of  Mr.  Beven,  Mr. 

i  Louisville  d  N.  R.  Go.  v.  Orr  (1890)  Ruegg,  and  Messrs.  Roberts  &  Wallace 

91  Ala.  548,  8  So.  360;  James  v.  Rich-  on  employers'  liability,  will  supply  law- 

mond  &  D.  R.  Co.   (1890)   92  Ala.  231,  yers  in  other  jurisdictions  with  all  the 

9  So.  335  (both  cases  under  the  employ-  information  that  they  are  likely  to  re- 

ers'  liability  act)  ;  Denver,  8.  P.  d  P.  quire. 
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is  absolute,  and  that  a  servant's  action  is  barred  even  where  hii 
excuse  for  not  taking  proceedings  is  that,  between  the  time  of  giving 
notice  of  the  injury  and  the  expira^tion  of  the  period  within  whicl 
the  statute  prescribes  that  the  action  must  be  brought,  he  was  in  i 
lunatic  asylum,  in  consequence  of  the  impairment  of  his  facultiei 
by  the  accident.^  If  this  decision  is  good  law  it  discloses  a  ver;; 
shameful  defect  in  the  statute. 

1734.  [730]  Service  of  summons;  waiver  of  irregularity  in.— 
An  employee  waives  an  irregularity  in  the  service  of  the  summon: 
(in  the  ease  cited  it  was  served  several  days  too  late)  by  appearing 
and  cross-examining  the  plaintiff.^ 

1735.  [731]  Joinder  of  employer  and  negligent  coemployee  as  par^ 
ties  defendant. — In  an  action  brought  under  these  statutes  for  ai 
injury  caused  by  the  culpable  act  of  any  of  the  employees  for  whos( 
negligence  the  employer  is  declared  liable,  that  act  obviously  con- 
stitutes a  breach  both  of  a  duty  owed  by  the  employer  and  of  a  dutj 
owed  by  the  employee  himself.  The  injured  person,  therefore,  maj 
maintain  an  action  against  the  employer  and  the  delinquent  em- 
ployee jointly.^ 

1736.  [732]  Institution  of  distinct  suits  at  common  law  and  undei 
these  acts. — By  the  express  terms  of  the  English  act  (§  6),  a  statu- 
tory action  must,  in  the  first  instance,  be  commenced  in  a  county 
court.  But,  as  the  common-law  rights  of  a  servant  are  not  affected 
by  the  act,  the  institution  of  such  an  action  will  not  debar  him  from 
bringing  another  action  at  common  law,  either  in  the  county  court  oi 
the  high  court.  If  actions  are  brought  in  different  courts  one  will 
be  stayed.  If  both  are  brought  in  a  county  court,  they  will  be  con- 
solidated and  tried  together.'' 

1737.  [733]  Joinder  of  causes  of  action  under  the  different  provisions 
of  these  acts. — If  the  plaintiff  intends  to  rely  upon  several  dis- 
tinct causes  of  action, — as,  a  breach  of  common-law  duty,  and  the 
negligence  of  one  or  more  of  the  persons  for  whom  the  employer  is 
by  these  acts  rendered  responsible, — the  facts  must  be  alleged  in 
separate  counts.^    A  complaint  is  demurrable,  if  in  one  of  the  counts 

1  Johnston  y.  Shaw  (1883)  21  Scot.  L.  l  See  Seven,  Employers'  Liability,  2d 

E.  246.  ed.  p.  198. 

1  Dunn  V.  Butler   ( 1885 )    1  Times  L.  l  Highland  Ave.  <6  Belt  R.  Co.  v.  Du- 

R.    (Q.  B.  Div.)    476.  senherry    (1891)     94   Ala.    413,    10    So. 

1  Charman  v.  Lalce  Erie  &  W.  H.  Co.  274 ;    Highland  Ave.   &  Belt   R.   Co.   v. 

(1900)   105  Fed.  449   (removal  of  cause  Miller  (1898)   120  Ala.  535,  24  So.  955; 

from  the  state  to  the  Federal  court  -was  Louisville   &   N.   R.    Co.   v.   Mothershed 

denied   on  this  ground).  (1893)    97  Ala.  261,  12  So.  714. 
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it  sets  forth  two  separate  causes  of  action,  one  under  each  of  two 
distinct  provisions  of  one  of  these  acts.*  This  rule,  however,  is  sub- 
ject to  the  qualification  that  several  distinct  "defects"  may  be  al- 
leged in  the  same  count,*  and  that,  if  the  injury  resulted  from 
the  concurrent  operation  of  two  or  more  of  the  particular  kinds  of 
negligence  covered  by  separate  subdivisions  of  the  acts,  there  may 
be  an  averment  to  that  effect  in  one  count;  the  plaintiff  then  has  the 
burden  of  establishing  the  several  allegations  of  negligence.* 

A  plaintiff  may  allege  in  the  alternative,  in  the  language  of  the 
statute,  every  negligence  which  the  statute  makes  actionable;  or  he 
may  select  one  if  he  is  willing  to  stand  upon  that  one.* 

1738.  [734]  Joinder  of  causes  of  action  under  these  acts  and  at  com- 
mon law.' — In  England  it  has  been  customary  to  join  common-law 
and  statutory  causes  of  action  in  the  same  suit,  and  in  spite  of  one 
judicial  intimation  adverse  to  this  rule  of  procedure,  its  propriety 
may,  perhaps,  be  regarded  as  being  now  no  longer  open  to  con- 
troversy.^ 

2  Clements  v.  Alahama  O.  8.  R.  Co.  B  St.  Louis  d  S.  F.  R.  Co.  v.  Phillips 

(1899)   127  Ala.  166,  28  So.  643;  High-  (1910)   165  Ala.  504,  51  So.  638. 

land  Ave.  d  Belt  R.  Co.  v.  Dusenherry  1  In  Munday  v.  Thames  Ironworks  <& 

(1891)    94  Ala.  413,  10  So.  274;   Rich-  ShiplmildiMg  Go.   (1882)   L.  R.  10  Q.  B. 

mond  &  D.  R.  Go.  v.  Weems  (1893)   97  Div.  59,  52  L.  J.  Q.  B.  N.  S.  119,  47  L. 

Ala.  270,  12  So.  186 ;  Louisville  &  N.  R.  T.  N.  S.  351,  Manisty,  J.,  expressed  a 

Co.  v.  Mothersfied   (1893)    97  Ala.  261,  doubt  whether  a  statutory  action  insti- 

12  So.  714.  tuted  in  a  county  court  and  removed  to 

A  cause  of  action  under  subd.  1  of  a  superior  court  could  be  consolidated 
the  Alabama  Code,  §  1749,  authorizing  a  with  one  instituted,  prior  to  the  remov- 
recovery  for  personal  injuries  caused  by  al,  in  the  superior  court.  But  this  die- 
defects  in  the  machinery,  and  another  turn  is  inconsistent  with  the  case  of 
cause  of  action  under  subd.  3,  based  Larbey  v.  Greenwood  (reported  only  in 
on  the  negligence  of  a  person  in  the  serv-  the  Times  newspaper,  July  23,  1885), 
ice  of  the  master  to  whose  orders  the  where  the  action  in  the  county  court 
servant  was  bound  to  conform  and  did  was  removed  in  order  that  a  common- 
conform,  are  improperly  joined  in  one  law  claim  might  be  added  to  it.  Mr. 
count  in  a  complaint.  Clements  v.  Ala-  Ruegg,  who  refers  to  this  decision  (Em- 
bama  6.  8.  R.  Co.  (1900)  127  Ala.  166,  ployers'  Liability  Act,  p.  141,  note), 
28  So.  643.  states  that  the  same  course  has  been  fol- 

S  Alabama    G.    S.    R.    Co.    v.    Bailey  lowed  in  other  cases.     See  also  Marroic 

(1895)   112  Ala.  167,  20  So.  313.  v.  Flimby  &  B.   M.   Coal  &  Fire  Brich 

i  Bridges  v.  Tennessee  Coal,  Iron  £R.  Go.    (1898)    2  Q.  B.  588,  67  L.  J.  Q.  B. 

Co.   (1895)    109  Ala.  287,  19  So.  495.  N.   S.   976,   79  L.  T.  N.   S.   397,  where 

A  single  count  may  ascribe  the  injury  there   was   both    a   common-law    and    a 

to   concurrent   breaches    of   duty   under  statutory    claim,    and    no    objection    to 

two    or    more    subdivision    of    the    act,  this  joinder  was   raised, 

which  will  constitute  a  single  cause  of  For  the  general  rule  as  to  the  joinder 

action.     Louisville  &  N.  R.  Co.  v.  Fite-  of   alternative    causes    of    action   under 

gerald  (1909)   161  Ala.  397,  49  So.  860.  the  judicature  act,  see  Bagot  v.  Easton 

And  see  Alabama  Gonsol.  Coal  &  I.  Go.  (1877)  L.  R.  7  Ch.  Div.  1,  47  L.  J.  Ch. 

V.  Heald    (1911)    171  Ala.  263,  55  So.  N.  S.  225,  37  L.  T.  N.  S.  369,  26  Week. 

181.  Rep.  66. 
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In  Scotland,  also,  this  joinder  is  permitted.^ 

In  Massachusetts  the  propriety  of  such  a  joinder  has  never,  so  fa: 
as  the  writer  knows,  been  questioned,  and  a  large  number  of  casei 
might  be  cited  in  which  the  complainant  has  included  counts  set 
ting  forth  claims  both  under  the  statute  and  at  common  law.'  I 
similar  remark  is  applicable  to  the  Alabama  course  of  practice.* 

See  also  §§  1618,  1620,  ante. 

1739.  [734a]  Joinder  of  causes  of  action  under  these  acts  and  othei 
statutes. —  It  has  been  held  by  the  English  court  of  appeal  that  th( 
cause  of  action  for  the  death  of  several  employees  in  favor  of  thei: 
respective  relatives,  under  Lord  Campbell's  act  and  the  employers 
liability  act,  are  several,  and  cannot  be  joined  in  one  action.^  Bu' 
such  a  joinder  is  now  permitted  under  order  3,  rule  la  of  the  countj 
court  rules,  which  was  added  in  consequence  of  this  decision. 

1740.  [735]  Election  between  different  counts. —  [t  has  not  yet  beei 
definitely  determined  in  Massachusetts,  whether,  in  a  case  whert 
the  liability  of  the  defendant  is  stated  in  several  counts,  some  undei 
the  statute  and  some  at  common  law,  the  plaintiff  can  be  compellec 
to  elect  upon  which  counts  he  will  go  to  the  jury.*  But  probably  an 
election  cannot  be  compelled  when  the  counts  are  all  under  the  stat- 
ute.* 

1741.  [736]  Former  recovery  in  action  under  another  statute  or  a1 
common  law. —  A  plaintiff  to  whom  compensation  has  been  awarded 
under  the  English  act  of  1897,  reviewed  in  chapter  lxxvii.,  pod. 
cannot  recover  damages  for  the  same  injury  under  the  employers' 
liability  act  of  1880.* 

n  Morrison    v.    Baird    (1882)     10    Sc.  127  Ala.  166,  28  So.  643;  Louisville  d 

Sess.    Cas.   4th    series,   271;    Goudie   v.  N.  R.  Co.  v.  York   (1901)   128  Ala.  305 

Paul    (1894)    22   So.   Sess.  Cas.  4th  se-  30  So.  676. 

ries,    1;    Duthie    v.    Caledonia    R.    Co.  I  Carter  v.  Rigiy   [1896;  C.  A  ]  2  Q 

(1898)    35  Scot.  L.  R.  726;   Murray  v.  B.  113,  65  L.  J.  Q.  B.  N.  S.  537,  74  L, 

Cunningham    (1890)    17   So.   Sess.   Cas.  T.  N.  S.  744,  a  decision  under  the  Eng- 

4th  series,  815;  McColl  v.  Eadie  (1891)  lish  county  court  rules,  order  44,  rule 

18  So.  Sess.  Cas.  4th  series,  507.  18,  in  which  the  court  followed  Smurth- 

3  It  will  be  sufficient  to  mention,  as  waite  v.   Hannay    [1894]    A.   C.   494,   6 

examples,     the     following:     Demers    v.  Reports,  299,  63  L.  J.  Q.  B.  N.  S.  737 

Marshall    (1899)    172  Mass.  548,  52  N.  71  L.  T.  N.  S.  157,  43  Week.  Rep.  113^ 

E.  1066 ;  Ford  v.  Mt.  Tom  Sulphite  Pulp  a  decision  with  regard  to  order  16,  rule 

Go.    (1899)    172   Mass.   544,   48   L.R.A.  1,   of  the  supreme   court  rules. 

96,  52  N.  E.  1065;  Eall  v.  Wakefield  &  ^  Clare  v.  'New  York  &  N    E    R    Co 

8.  Street  R.  Co.    (1901)    178  Mass.  98,  (1898)    172  Mass.  211,  51  N.  E.  1083,' 

59  N.  E.  668;  Hughes  v.  Maiden  &  M.  citing  several  cases. 

Gaslight  Co.    (1897)    168  Mass.  395,  47  i  Beauregard     v.     Wehh     Granite     & 

N.  E.  125.  Constr.   Co.    (1893)    160  Mass.   201,   35 

*  For  examples  of  the  joinder  of  com-  N.  E.  555. 

mon-law  and  statutory  counts,  see  Clem-  1  Campbell     v.     Caledonian     R.     Co. 

ents  V.  Alabama  Q.  8.  R.  Co.    (1899)  (1899)   1  Se.  Sess.  Cas.  5th  series,  887! 
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A  judgment  in  favor  of  a  defendant  railway  company  in  an  ac- 
tion under  the  employers'  liability  act  is  a  bar  to  a  subsequent 
action  against  it  at  common  law  for  the  same  injury,  but  not  to 
an  action  under  a  statute  which  declares  such  companies  to  be  lia- 
ble under  certain  specified  circumstances.* 

1742.  [737]  Complaint. — In  this  section  it  is  proposed  to  consider 
merely  the  formal  requisites  of  the  complaint.  Its  sufficiency,  in  so 
far  as  that  depends  upon  the  correctness  of  the  rule  of  substantive  law 
which  it  embodies,  has  necessarily  beeu  determined  as  an  incident  of 
the  discussion  of  the  various  doctrinal  points  investigated  in  preced- 
ing subtitles  of  this  chapter. 

Some  of  the  decisions  to  be  cited  possibly  apply  a  stricter  standard 
of  technical  correctness  than  would  be  deemed  necessary  in  a  portion 
of  the  jurisdictions  in  which  the  more  liberal  of  the  modern  systems 
of  pleading  have  been  adopted.  But  even  to  practitioners  who  have 
to  draw  complaints  with  reference  to  those  systems  such  decisions  will 
afford  some  instruction  and  guidance. 

a.  Relation  of  employer  and  employed — The  relation  of  employer 
must  exist,  and  must  be  set  forth  in  the  complaint,  to  enable  the  in- 
jured person  to  sue  under  these  statutes.^ 

aa.  Scope  of  em,ployment. — The  complaint  must  show  that  the 
servant  when  injured  was  acting  within  the  scope  of  his  employ- 
ment.** 

8  Glare  v.  New  York  &  N.  E.  R.  Co.  defendant  was  the  owner  of  and  had  the 

(1898)   172  Mass.  211,  51  N.  E.  1083.  management   and   control    of   a   certain 

1  Logan  v.   Central  Iron  &   Coal   Co.  vessel  on  a  certain  day,  that  the  plain- 

<1904)    139  Ala.  548,  36  So.  729;    Vir-  tiflf  was  then  and  there  at  work  on  said 

ginia    Bridge    d    Iron    Co.    v.    Jordan  vessel  as  a  laborer,  shoveling  coal  and 

(1905)    143  Ala.  603,  42  So.  73,  5  Ann.  discharging  the  cargo,  and  that  he  was 

Cas.  709 ;  Walton  v.  Lindsey  Lumler  Co.  then  and  there  in  the  employ  of  one  W., 

(1905)  145  Ala.  661,  39  So.  670;  Wood-  a  stevedore  then  doing  the  work  of  dis- 
card Iron  Co.  V.  Curl  (1907)  153  Ala.  charging  the  said  cargo  of  said  vessel. 
215,  44  So.  969;  Whitmore  v.  Alabama  A  complaint  framed  under  the  em- 
Consol.  Coal  d  I.  Co.  (1909)  164  Ala.  ployers'  liability  act  for  injuries  to  a 
125,  51  So.  397;  Republic  Iron  d-  Steel  servant  must  show  a  contractual  rela- 
Co.  V.  Williams  (1910)  168  Ala.  612,  tion  between  the  employer  and  the  serv- 
53    So.    76;    Waha^h   R.    Co.   v.    Beedle  ant.     St.  Louis  d  S.  F.  R.  Co.  v.  Brant- 

(1910)  173  Ind.  437,  90  N.  E.  760;  Wa-  ley    (1910)    1768  Ala.  579,   53   So.   305 

lash  R.  Co.  V.  Erb   (1905)   36  Ind.  App.  (holding  that   no  contractual   relation- 

650,  114  Am.  St.  Rep.  392,  73  N.  E.  939;  ship  existed  where  a  minor  had  misrep- 

Nicholson  v.  Mac  Andrew  (1888)   15  Sc.  resented  his  age  in  order  to  procure  the 

Sess.  Cas.  4th   series,   854;   Sioeeney  v.  position). 

Duncan    (1892)    19   Sc.   Sess.   Cas.   4th  la  A  complaint  must  allege  that  the 

series,    870;    Coughlin  v.   Boston  Tow-  servant   was   engaged   in   or   about   the 

Boat  Co.   (1890)   151  Mass.  92,  23  N.  E.  master's  business  when  injured.    Adams 

721.     In   the   last-cited   case  the   court  \.  Southern  R.  Co.  (1910)  166  Ala.  449, 

held  that,  upon  a  general  demurrer  not  51  So.  987. 

pointing  out  any  specific  defect,  a  com-  A  complaint  must  show  that  the  em- 
plaint  was  good  which  alleged  that  the  ployee  was  injured  while  in  the  perform- 
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h.  Necessity  of  alleging  that  negligence  was  committed  hy  a  statu 
tory  vice  principal. — A  complaint  is  demurrable  unless  the  allega 
tions  show  that  the  misconduct  which  is  the  basis  of  the  claim  was  tha 
of  one  of  the  particular  employees  for  whose  fault  the  employer  i 
made  responsible  by  the  statutes.^  A  complaint  is  insufficient  unles 
it  shows  that  the  injured  servant  was  subject  to  the  orders  of  th( 


ance  of  his  duty.  St.  Louis  &  8.  F.  R. 
Co.  V.  Sutton  (1910)  169  Ala.  389,  55 
So.  989,  Ann.  Cas.  1912  B,  366. 

An  employee  must  show  that  he  was 
in  the  discharge  of  duties  when  injured. 
Southern  B.  Co.  v.  Bentlcy  (1911)  1 
Ala.  App.  359,  56  So.  249  (holding  that 
a  servant  of  a  railroad  company  who 
had  finished  unloading  a  car,  and  was  on 
the  ground  when  an  engine  attached  to 
the  car  started  to  draw  the  car  away, 
and  jumped  onto  the  car  merely  for  a 
ride,  was  not,  while  so  riding,  within 
the  statute ) . 

2  Bear    Greek     Mill    Co.    v.     Parker 

(1902)  134  Ala.  293,  32  So.  700;  South- 
ern   Car    t&    Foundry    Co.    v.    Barttett 

(1903)  137  Ala.  234,  34  So.  20;  Alaba- 
ma G.  8.  R.  Co.  V.  Williams  (1904)  140 
Ala.  230,  37  So.  255 ;  United  States  Cast 
Iron    Pipe    &    Foundry    Co.    v.    Driver 

(1909)  162  Ala.  580,  50  So.  118;  Ft. 
Wayne  Oas.  Co.  v.  Nieman  ( 1903 )  33 
Ind.  App.  178,  71  N.  E.  59;  Indiana  Mfg. 
Co.  V.  Buskirk  (1903)  32  Ind.  App.  414, 
68  N.  E.  925. 

A  charge  which  imposes  liability  up- 
on a  railroad  merely  because  the  plain- 
tiff was  injured  "by  the  negligence  of 
somebody  else  in  its  employ"  is  errone- 
ous. Birmingham  Southern  R.  Co.  v. 
Craig  (1911)  1  Ala.  App.  329,  55  So. 
950. 

A  count  in  an  action  for  injuries 
caused  by  "defects"  is  bad,  unless  it 
contains  an  allegation  of  negligence 
either  in  the  employer  or  someone  in- 
trusted, etc.  Davies  v.  Dyer  (1890)  11 
New  South  Wales  L.  E.    (L.)   431. 

Averments  that  a  person  named  was 
in  the  employment  of  the  defendant, 
that  he  had  superintendence  intrusted 
to  him,  that  he  was  negligent  while  in 
the  exercise  of  such  superintendence,  and 
that  he  was  the  defendant's  superin- 
tendent,— clearly  show  that  the  super- 
intendence which  he  had  was  intrusted 
to  him  by  the  defendant.  Bessemer 
Land  &  Improv.  Co.  v.  Camplell  (1898) 
121  Ala.  50,- 77  Am.  St.  Rep.  17,  25  So. 
793. 


A  complaint  does  not  state  a  cause  o 
action  under  the  statute  if  it  fails  b 
allege  that  the  injury  was  caused  by  ai 
employee  who  had  "any  superintendenc 
intrusted  to  him,  whilst  in  the  exer 
cise  of  such  superintendence."  TJnitei 
States  Cast  Iron  Pipe  &  Foundry  Gc 
V.  Driver  (1909)  162  Ala.  580,  50  Sc 
118. 

A  complaint  is  good  under  subd.  2  o 
§  1749  of  the  Code,  where  it  claims  fo 
the  negligence  of  a  person  intrusted  wit] 
superintendence  of  selecting  ears  to  b 
loaded  by  the  plaintiff,  a  foreman,  am 
the  members  of  his  yard  crew,  in  select 
ing  a  defective  and  dangerous  car  with 
out  apprising  the  plaintiff  of  its  condi 
tion.  Illinois  Gar  d  Equipment  Co.  v 
Walch  (1902)   132  Ala.  490,  31  So.  47C 

In  one  Scotch  case  it  was  laid  dowi 
that  the  complaint  in  an  action  for  in 
juries  caused  by  the  negligence  of  ai 
employee  exercising  superintendenc 
must  contain  a  distinct  averment  show 
ing  the  duties  discharged  by  the  supe 
rior  servant,  and  that  he  was  not  ordi 
narily  engaged  in  manual  labor.  Moor 
V.  Ross  (1890)  17  Sc.  Sess.  Cas.  4th  se 
ries,  796. 

But  in  a  later  one  it  was  held  that  : 
complaint  is  not  demurrable  whicl 
shows  that  the  negligent  servant  man 
aged  the  defendant's  estates  while  h 
was  absent,  although  it  does  not  aver  ii 
terms  that  he  was  not  ordinarily  en 
gaged  in  manual  labor.  M'Leod  v.  Pi 
rie  (1893)  20  Sc.  Sess.  Cas.  4th  series 
381. 

Allegations  that  the  injury  occurre( 
on  the  defendant's  road  on  which  it  wa 
at  the  time  operating  hand  ears,  and  oi 
one  of  defendant's  hand  cars,  on  whicl 
intestate,  as  an  employee  of  defendani 
was  at  the  time  engaged  in  the  dutie 
of  his  employment,  and  that  one  H.  wa 
the  foreman  in  charge  of  said  car,  ar 
sufficient  to  show  that  H.  was  at  th 
time  the  foreman  of  the  defendant 
Highland  Ave.  &  Belt  R.  Go.  v.  Dusen 
berry   (1893)   98  Ala.  240,  13  So.  308. 

A  complaint  alleging  facts  which  8ho\ 
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servant  alleged  to  have  been  negligent.^*  A  count  which  charges  neg- 
ligence, in  the  alternative,  either  to  the  master  or  his  vice  principal, 
must  aver  facts  importing  the  master's  liability  both  for  his  ovra  and 
his  vice  principal's  negligence.* 

c.  — and  hy  such  a  vice  principal  while  acting  in  the  line  of  his 
duty. — A  specific  allegation  that  a  statutory  vice  principal  was  in 
the  discharge  of  the  duties  imposed  upon  him  by  his  employment, 
when  the  injury  was  inflicted,  is  not  necessary.* 

d.  Sufficiency  of  the  allegation  of  negligence. — As  regards  the 
sufiiciency  of  the  complaint  in  respect  to  its  statement  of  the  breach 
of  duty  relied  upon  as  a  cause  of  action,  the  general  rule  is  that  it  is 


that  the  cause  of  the  injury  was  the 
negligence  of  a  fellow  sei-vant  in  respect 
to  the  details  of  the  work  is  demurrable. 
Ashley  v.  Uart  (188S)  147  Mass.  573, 
1  L.R.A.  355,  18  N.  E.  416. 

For  this  reason  a  complaint  by  a  sec- 
tion hand  for  injuries  caused  by  being 
struck  by  a  hand  car,  "being  operated 
recklessly,  wantonly,  and  with  gross 
negligence  by  defendant  or  its  agent  at 
that  time,"  is  bad.  Central  of  Georgia 
li.  Co.  V.  Lamh  (1899)  ]24  Ala.  172, '26 
So.  969.     See  also  note  5,  infra. 

Z^Creola  Lumber  Co.  v.  Mills  (1906) 
149  Ala.  474,  42  So.  1019;  Southern  In- 
diana R.  Go.  V.  Martin  (1903)  ICO  Ind. 
280,  66  N.  E.  886;  Ft.  Wayne  Iron  d- 
Steel.  Co.  V.  Parsell  (1906)  168  Ind.  223, 
79  N".  E.  439 ;  Norton-Beed  Stone  Co.  v. 
Steele  (1903)  32  Ind.  App.  48,  69  N.  E. 
198. 

The  concurring  elements  necessary  to 
be  found  in  a  complaint  based  upon  the 
employers'  liability  act  are  as  follows: 
First,  was  the  offending  servant  clothed 
by  the  employer  with  authority  to  give 
orders  to  the  injured  person  that  the 
latter  was  bound  to  obey;  second,  did 
the  injury  result  to  the  latter  from  the 
negligence  of  the  former  while  conform- 
ing to  an  order  of  the  former  that  the 
injured  servant  was  at  the  time  bound 
to  obey;  third,  was  the  injured  person 
at  the  time  of  the  injury  in  the  exercise 
of  due  care  and  diligence.  Louisville, 
N.  A.  £  G.  R.  Co.  V.  Wagner  (1899) 
153  Ind.  420,  53  N.  E.  927. 

For  a  complaint  to  be  good  under  the 
employers'  liability  act  it  must  show 
that  the  injured  employee  was  conform- 
ing to  an  order  and  direction  of  some 
person  in  the  service  of  the  railroad 
V'hose  order  and  direction  he  was  bound 


to  obey  and  did  obey.  Cleveland,  C.  C. 
d  St.  L.  R.  Co.  V.  Bossert  (1909)  44 
Ind.  App.  245,  87  N.  E.  158. 

3  Louisville  &  N.  R.  Go.  v.  Bouldin 
(1895)    110  Ala.  185,  20  So.  325. 

*  This  rule  was  laid  down  in  a  case 
where  the  court  relied  upon  the  consid- 
eration that  an  engineer  who  is  in  the 
employment  of  a  railway  company,  and 
in  charge  of  an  engine  which  is  at  the 
time  running  upon  the  company's 
tracks,  is  prima  facie  in  the  discharge 
of  his  duties  as  engineer.  Woodward 
Iron  Co.  V.  Herndon  (1896)  114  Ala. 
191,  21  So.  430. 

A  complaint  is  good,  where  it  states 
that  the  engineer,  while  in  the  service 
of  the  company,  in  charge  of  a  locomo- 
tive, negligently  injured  the  plaintiff, 
at  a  time  when  both  were  acting  in  the 
line  of  duty  as  employees  of  the  com- 
pany. Pittsburgh,  G.  C.  d  St.  L.  R. 
Co.  V.  Montgomery  (1898)  152  Ind.  1, 
71  Am.  St.  Rep.  301,  49  N.  E.  582. 

A  complaint  in  alleging  that  an  em- 
ployee was  injured  by  the  negligence  of 
a  person  in  charge  of  a  locomotive  must 
allege  that  such  person  was  in  the  em- 
plov  of  the  defendant.  Alabama  G.  S.  R. 
Co.\.  Williams  (1904)  140  Ala.  230,  37 
So.  255. 

A  complaint  alleging  negligence  on 
the  part  of  a  servant  intrusted  with 
superintendence  must  show  that  the  neg- 
ligent act  was  committed  by  him  while 
in  the  exercise  of  superintendence.  Ala- 
bama G.  S.  R.  Co.  V.  Gardwell  (1911) 
171  Ala.  274,  55  So.  185. 

The  complaint  must  show  that  the 
servant  alleged  to  be  negligent  owed  the 
injured  employee  some  duty.  Muncia 
Pulp  Co.  V.  Davis  (1904)  162  Ind.  558, 
70  N.  E.  875. 
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good  against  a  demurrer,  when,  and  only  when,  it  follows,  eithe 
literally  or  substantially,  the  words  of  the  particular  provision  witi 
reference  to  which  the  allegations  were  framed.* 


5(a)  Injury  caused  hy  "defects  m  the 
ways,"  etc. — "A  complainant  who  seeks 
to  base  an  action  on  any  of  tlie  pro- 
visions of  the  employers'  liability  act 
must  by  positive  and  direct  averment  of 
facts  slinw  tliat  the  action  falls  within 
the  particular  provision  upon  which  he 
relies."  Chicago,  I.  d  L.  R.  Co.  v. 
Barnes  (1905)  164  Ind.  143,  73  N.  E.  91. 

"It  is  not  necessary  that  the  precise 
words  of  the  statute  should  be  used,  but 
no  form  of  allegation  that  amounts  to 
less  than  the  equivalent  of  the  words  of 
the  statute  will  be  sufficient."  Southern 
Indiana  R.  Co.  v.  Martin  (1903)  160 
Ind.  280,  66  N.  E.  886. 

A  complaint  which  states  generally 
the  facts,  and  alleges  that  they  con- 
stitute a  defect  in  the  ways,  etc.,  is  not 
demurrable.  Louisville  &  N.  R.  Co.  v. 
Pearson  (1893)  97  Ala.  211,  12  So. 
176;  Willey  v.  Boston  Electric  Light 
Co.  (1897)  168  Mass.  40,  37  L.R.A.  723, 
46  N.  E.  395;  Birmingham  Rolling  Mill 
Co.  V.  Rockhold  (1904)  143  Ala.  115, 
42  So.  96 ;  Tulwiler  Coal,  Coke  d  I.  Co. 
V.  Farrington  (1906)  144  Ala.  157,  39 
So.  898;  St.  Louis  d  8.  F.  R.  Go.  v. 
Phillips  (1910)  165  Ala.  504,  51  So. 
638 ;  Tennessee  Coal,  Iron  d  R  Go.  v. 
Williamson  (1909)  164  Ala.  54,  51  So. 
144;  Sloss-Sheffield  Steel  d  I.  Co.  v. 
Bibb   (1910)   164  Ala.  62,  51  So.  345. 

A  complaint  alleging  that  a  stationary 
engine  was  defective  is  sufficient  without 
specifying  the  parts  thereof  which  were 
defective.  Sloss-Sheffield  Steel  d  I.  Go. 
V.  Hutchinson  (1906)  144  Ala.  221,  40 
So.   114. 

A  declaration  alleging  a  defect  "in 
the  condition"  of  the  ways,  works,  etc., 
is  not  subject  to  demurrer  for  not  al- 
leging a  defect  "in"  the  ways,  works, 
etc.  Jones  v.  Tennessee  Goal,  Iron  d 
R.  Co.   (1909)   163  Ala.  266,  5  So.  1017. 

A  complaint  based  on  a  defect  in 
the  ways,  works,  or  machinery  of  the 
employer  should  describe  the  defect  Avith 
such  particularity  as  to  inform  the  de- 
fendant of  what  he  is  called  on  to  de- 
fend. Republic  Iron  d  Steel  Co.  v.  Wil- 
liams  (1910)   168  Ala.  612,  53  So.  76. 

A  complaint  which  alleges  that  the  in- 
jury was  caused  by  "defects,  etc.,"  and 
concludes  with  "mz.,  the  said  hand  car 


was  out  of  plumb,"  and  "was  so  im 
properly  adjusted  that  it  was  likely  t 
jump  or  be  thrown  from  the  track,"  ha 
been  held  sufficiently  specific,  a 
against  a  demurrer,  in  its  description  o 
the  defects.  Southern  R.  Go.  v.  Guy 
ton  (1898)  122  Ala.  231,  25  So.  34. 

It  is  not  necessary  to  state  the  natur 
of  the  duties  discharged  by  the  perso: 
intrusted  with  the  duty  of  seeing  tha 
the  ways,  etc.,  were  in  good  conditior 
Louisville  d  N.  R.  Go.  v.  Ov:  (1891)  9' 
Ala.  602,  10  So.  167. 

A  complaint  in  an  action  to  recove 
for  an  injury  caused  by  defects  in  th 
ways,  works,  machinery,  or  plant  of  th 
defendant  is  demurrable,  where  it  doe 
not  indicate  by  name  or  identify  i; 
some  other  way  the  appliance  or  appli 
ances  on  the  defective  quality  of  whicl 
the  plaintiff  relies.  Louisville  d  N.  R 
Go.  V.  Jones  (1900)  130  Ala.  456,  30  Sc 
586. 

Or  where  the  defect  to  which  the  al 
leged  injury  was  due  is  not  specified 
WhatlevY.  Zenida  Coal  Go.  (1898)  12i 
Ala.  118,  26  So.  124. 

In  Mobile  d  O.  R.  Go.  v.  Oeorg, 
(1891)  94  Ala.  199,  10  So.  145,  it  wa 
held  that  an  averment  that  "defendan 
negligently  used  in  its  business  a  stean 
engine  or  locomotive  which  was  out  o 
order,  so  that  it  could  not  be  stoppec 
promptly,"  could  not  be  regarded  as  thi 
equivalent  of  the  statutory  language 
The  court  said:  "The  engine  may  hav( 
been  negligently  used  in  the  business 
and  yet  the  defect  complained  of  no' 
have  arisen  from,  or  been  discovered  anc 
remedied  owing  to,  the  negligence  of  de 
fendant,  or  of  some  person  intrustec 
with  the  duty  of  seeing  that  the  works 
and  machinery  Avere  in  proper  condition 
The  adverb  'negligently,'  as  employed  ir 
the  count,  qualifies  the  manner  in  whieli 
the  engine  was  used,  and,  fairly  con^ 
strued,  does  not  relate  to  the  origin  ol 
the  defect,  or  to  the  failure  to  discovei 
and  remedy  it;  and  even  when  taken  in 
connection  with  the  subsequent  aver- 
ment that  plaintiff  was  injured  on  ac- 
count of  'the  negligently  defective  con- 
dition of  the  engine'  is  not  the  equiva- 
lent of  an  averment  that  the  defect  arose 
from,  or  was  not  discovered  and  reme- 
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It  is  error  to  sustain  a  demurrer  to  a  complaint  the  averments  of 
which  substantially  follow  the  language  of  the  statute,  but  it  is  error 

died  owing  to,  the  negligence  of  defend-  be  unnecessary  to  allege  that  a  reason- 
ant,  or  of  any  person  in  its  employ-  able  time  within  which  to  remedy  the 
i"6nt."  defect   had   elapsed   when    the    accident 

To  the  same  effect,  see  Central  of  occurred.  Conrad  v.  Gray  (1895)  109 
Georgia  B.  Co.  v.  Lamh  (1899)  124  Ala.  Ala.  130,  19  So.  398.  This  ruling  seems 
172,  26  So.  969,  where  a  complaint  for  to  be  essentially  inconsistent  with  an 
injuries  caused  by  being  struck  by  a  earlier  decision,  in  which  a  complaint 
hand  car  which  was  not  "properly  fixed  was  held  to  be  demurrable  which  merely 
so  as  to  control  it,"  was  held  demurrable  alleges  that  the  defect  "was  known  to 
for  the  omission  of  the  same  allegation,    the    superior    officers    of    plaintiff    and 

A  declaration  which  first  sets  forth  known  to  defendant."  It  is  consistent 
the  manner  in  which  the  accident  oc-  with  such  an  allegation  that  the  defect 
curred,  and  then  alleges  that  the  "de-  ™ay  have  become  known  so  short  a  time 
fendant  corporation  by  its  servants  and  before  the  accident  that  there  was  no 
agents  was  negligent,  and  was  g^iilty  of  opportunity  to  remedy  it.  Seaboard 
a  breach  of  duty  towards  the  plaintiff,"  Mfg.  Co.  v.  Woodson  (1891)  94  Ala. 
does  not  allege  any  defect.     Marnin  v.    143,  10  So.  87. 

Kiison  Mach.  Co.  (1893)  159  Mass.  156,  In  an  action  under  the  Alabama  act 
34  N.  E.  89.  the  complaint  alleged  that  the  defend- 

It  has  been  held  that  a  count  of  the  a-nt  company  failed  to  provide  safe  ap- 
complaint  which  alleges  that  there  was  pliances,  and  also  that  it  omitted  to 
a  defect  in  the  condition  of  the  ways,  keep  them  in  repair,  and  the  latter 
works,  machinerj',  or  plant  connected  clause  was  followed  by  the  words  "and 
with  or  used  in  the  business  of  the  de-  knowingly  allowed  the  same  to  remain 
fendant,  in  that  the  "appliances  used  by  out  of  repair."  The  court  held  that  the 
defendant  in  or  about  attempting  to  get  word  "knowingly"  should  be  construed 
said  car  upon  said  rails  were  not  proper  as  applying  only  to  the  failure  of  the 
and  sufficient  for  that  purpose,"  is  sub-  defendant  to  keep  the  appliances  in  re- 
ject to  demurrer.  Louisville  d  N.  R.  pair,  and  that,  as  the  allegation  of  a 
Co.  V.  Jones  (1900)  130  Ala.  456,  30  failure  to  provide  appliances  rendered 
So.  586.  The  court  took  the  position  the  complaint  sufficient,  and  this  did  not 
that,  in  order  to  escape  condemnation  raise  the  question  of  the  defendant's 
by  such  an  averment,  the  defendant  knowledge,  it  could  be  objected,  after  a 
would  have  to  show  that  the  things  used  verdict  for  the  plaintiff,  that,  having  un- 
were  not  only  proper,  but  sufficient,  to  necessarily  alleged  knowledge,  he  was 
effect  the  purpose.  But  if  they  are  bound  to  prove  it.  Louisville  &  N.  R. 
proper  to  use  as  an  auxiliary,  the  mere  Co.  v.  Coulton  (1888)  86  Ala.  12P,  5  So. 
fact  that  they  are  insufficient  to  accom-  458.  The  argument  here  seems  to  em- 
plish  the  whole  undertaking  does  not  body  a  theory  of  the  onus  of  proof 
show  that  they  ought  not  to 'be  used,  which  is  contrary  to  the  weight  of  au- 
Supposing  there  was  such  insufficiency,  thority,  as  indicated  in  §  1677,  a,  ante, 
— it  might  imply  negligence  in  the  su-  as  well  as  to  the  manifest  sense  of  the 
perintendent  of  the  work, — but  it  did  phrase  now  under  discussion, 
not  charge  the  employer  with  negligence  A  complaint  alleging  defects  in  ways, 
in  furnishing  the  appliances.  works,   or   machinery   is   demurrable   if 

The  complaint  should  state  that  the  the  defects  are  not  specified.  Louisville 
"defect  arose  from,  or  had  not  been  rem-  <f  2V.  R.  Co.  v.  Jones  (1901)  130  Ala. 
edied  owing  to,  the  negligence  of  the  em-    456,  30  So.  586. 

ployer,  etc."  Mobile  &  0.  R.  Go.  v.  A  complaint  is  not  subject  to  demur- 
George  (1891)  94  Ala.  199,  10  So.  145;  rer  upon  the  ground  that  it  did  not 
Seaboard  Mfg.  Co.  v.  Woodson  (1891)  point  out  the  defect  in  the  railway  at 
94  Ala.  143,  10  So.  87 ;  Birmingham  R.  or  near  the  point  of  derailment,  merely 
d  Electric  Co.  V.  Baylor  (1893)  101  Ala.  because  it  alleges  that  the  "railway" 
488,  13  So.  793;  Southern  R.  Co.  v.  was  defective.  Jackson  Lumber  Co.  v. 
Grace  (1909)  95  Miss.  611,  49  So.  835  Cunningham  (1904)  141  Ala.  206,  37 
(accident  occurred  in  Alabama).  So.  445. 

In  one  Alabama  case  it  was  held  to        (b)    Negligence   of   person   intrusted 
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without  prejudice,  if  an  amendment  which  specifies  the  particula 
facts  relied  upon  as  being  indicative  of  negligence,  but  imposes  no  ac 


loith  superwitendence. — A  complaint 
averring  the  relationship  of  master  and 
servant  at  the  time  when  the  injury  was 
inflicted,  that  injury  did  result  to  the 
plaintiff,  and  that  the  proximate  cause 
thereof  was  the  negligence  of  a  superin- 
tendent of  the  defendant  whilst  in  the 
exercise  of  such  superintendence,  is  good. 
Collier  v.  Tennessee  Coal,  Iron  &  R.  Co. 
(1908)   155  Ala.  375,  46  So.  487. 

A  complaint  is  good  on  demurrer 
which  alleges  that  the  plaintiff'  was  in- 
jured by  the  fall  of  a  tree  lodged  against 
the  one  which  he  was  chopping,  because 
the  foreman  had  failed  to  give  him  due 
warning  as  he  had  agreed.  Postal  Teleg. 
Cable  Go.  v.  Hulsey  (1901)  132  Ala. 
444,  31  So.  527. 

Where  the  gravamen  of  the  count  is 
the  negligence  of  a  servant  who  had  su- 
perintendence intrusted  to  him,  and  his 
failure  to  keep  a  hand  car  in  order,  and 
his  permitting  the  plaintiff  to  use  it, 
the  count  does  not  attempt  to  set  up 
two  separate  and  distinct  causations. 
Southern  R.  Co.  v.  MoGowan  (1907) 
149  Ala.  440,  43  So.  378. 

A  charge  in  a  complaint,  that  the 
master  mechanic  had  full  charge  of  the 
work  at  which  appellee  was  engaged  at 
the  time  of  his  injury,  and  that  he  had 
been  "intrusted  by  said  defendant  with 
the  duty  of  keeping  the  ways,  works, 
plant,  tools,  and  machinery  connected 
with  and  in  use  in  the  business  of  said 
defendant  corporation  in  proper  condi- 
tion," shows  that  the  master  mechanic 
was  a  vice  principal.  American  Rolling 
Mill  Go.  V.  Bullinger  (1903)  161  Ind. 
673,  67  N.  E.  98#,  69  N.  E.  460. 

A  complaint  based  on  the  negligence 
of  one  intrusted  with  superintendence 
must  point  out  the  negligence  com- 
plained of.  Maddox  v.  Chilton  Ware- 
house &  Mfg.  Co.  (1911)  171  Ala.  216, 
55  So.  93. 

A  general  averment  of  the  negligence 
of  the  person  intrusted  with  superin- 
tendence is  enough.  An  averment  of 
specific  negligence  is  not  requisite.  Thus, 
a  complaint  in  an  action  for  negligently 
causing  the  death  of  an  employee  in  a 
mine,  alleging  that  defendant's  superin- 
tendent negligently  failed  to  take  due 
and  proper  precautions  to  prevent  a  fire 
which  had  started  in  the  mine  from 
causing  the  suffocation  or  asphyxiation 


and  death  of  plaintiff's  intestate, — sufl 
ciently  alleges  the  negligence  of  the  si 
perintendent.  Bessemer  Land  £  Tmpro' 
Go.  V.  Campbell  (1898)  121  Ala.  50,  7 
Am.  St.  Rep.  17,  25  So.  793. 

A  count  in  the  complaint  of  a  mine 
employee  which  avers  that  his  emplo: 
ment  was  of  a  dangerous  nature;  tha 
he  was  young  and  inexperienced,  an 
mentally  and  physically  immature;  tha 
these  facts  were  well  known  to  defenc 
ant's  foreman  who  had  control  of  th 
work  in  which  plaintiff  was  employe( 
and  of  the  car  upon  which  plaintiff  wa 
riding  in  the  discharge  of  his  duties  a 
the  time  of  the  injury  complained  of 
and  that  defendant  negligently  failed 
by  itself,  its  said  foreman,  or  anyon 
else,  to  give  plaintiff  any  warning  of  th 
danger  of  his  employment,  or  to  instruc 
him  as  to  the  safest  method  of  dischar^ 
ing  his  duties, — states  a  good  cause  o 
action,  when  it  is  further  averred  tha 
such  negligence  resulted  in  the  injur; 
of  the  plaintiff.  Alabama  Mineral  It 
Co.  v.  MarcMs  (1900)  128  Ala.  355,  3' 
So.  679. 

A  count  in  a  complaint  alleging  tha 
the  defendant's  superintendent,  knowin; 
that  to  give  slack  to  the  rope  to  whicl 
a  certain  bar  of  iron  was  attached  wouh 
probably  cause  said  bar  to  strike  upoi 
or  against  a  scaffold  on  which  the  plain 
tiff's  intestate  was  standing  and  caus 
the  same  to  swing  or  oscillate,  negli 
gently  ordered  the  persons  in  charge  o 
the  pulley  by  which  said  bar  of  iroi 
was  being  hoisted  to  give  slack  to  th 
rope,  which  they  did,  and  because  there 
of  said  bar  was  thrown  or  struck  agains 
said  scaffold,  causing  the  same  to  swing 
and  by  reason  thereof  caused  plaintiff'; 
intestate  to  fall  off  the  scaffold  to  thi 
ground,  inflicting  the  injuries  com 
plained  of,  is  sufficient  and  demurrable 
since  it  is  not  averred  therein  that  thi 
order  given  was  unnecessary,  or  that  s 
reasonable  and  probable  result  of  th( 
swinging  of  the  scaffold  was  to  throv 
the  deceased  off,  or  that  the  superintend 
ent  had  any  knowledge  that  such  woulc 
be  the  probable  or  reasonable  result  o 
the  giving  of  said  order.  Decatur  Ga; 
Wheel  t&  Mfg.  Co.  v.  Mehaffey  (1900) 
128  Ala.  242,  29  So.  646.  In  this  case  i: 
was  also  held  that  where,  in  addition  t( 
the  averments  just  set  forth,  it  is  alst 
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averred  tliat  the  superintendent,  well 
knowing  at  the  time  that  the  slacking 
of  the  rope  would  cause  the  iron  to  hit 
against  the  scaffold,  and  cause  it  to 
move  and  swing,  and  "thereby  have  a 
tendency  to  throw  the  plaintiff's  intes- 
tate off  of  said  scaffold,"  and  thus  en- 
danger him,  as  there  was  no  other  per- 
son on  the  scaffold  to  assist  in  receiving 
the  iron,  etc.,  gave  an  order,  and  by  rea- 
son thereof  the  iron  struck  the  scaffold, 
causing  it  to  swing,  and  the  plaintiff  to 
fall  off,  said  count  sufficiently  states  a 
cause  of  action. 

In  Kansas  City,  M.  &  B.  R.  Co.  v. 
Burton  (1S93)  97  Ala.  240,  12  So.  88, 
the  principle  that  the  "superintendence" 
contemplated  by  these  acts  is  that  which 
is  exercised  over  men,  not  over  inani- 
mate appliances  (see  §  1686,  ante),  vpas 
held  not  to  involve  the  consequence  that 
a  complaint  was  bad  in  which  the  alle- 
gation was,  substantially,  that  some  in- 
organic appliance  was  left,  by  the  or- 
ders of  a  superior  employee,  in  such  a 
position  as  to  endanger  unduly  servants 
engaged  in  the  work  assigned  to  the  in- 
jured person.  There  an  action  was 
brought  for  an  injury  caused  by  a  rail- 
way car  which  was  left  too  close  to  the 
track  adjacent  to  that  on  which  it  stood. 
The  court  said:  "The  superintendence 
averred  has  relation  to  more  than  the 
track  of  the  defendant,  and  the  car  left 
dangerously  close  thereto.  The  aver- 
ment is  that  the  yard  master,  by  whom 
we  understand  to  be  intended  a  person 
charged  with  the  control  of  the  tracks 
and  cars  in  the  yard  of  a  railroad,  was 
intrusted  with  superintendence  in  the 
placing  and  position  of  cars  in  the  yard, 
and  hence,  necessarily  and  obviously  the 
performance  of  his  duties  involved  the 
movement  of  cars  and,  in  consequence, 
the  control  and  direction  of  men  and 
appliances  necessary  to  such  movement 
as  was  requisite  to  place  the  cars  in 
safe  and  proper  positions.  The  essence 
of  the  averment,  therefore,  is  that  the 
yard  master  had  intrusted  to  him  super- 
intendence of  the  men  and  appliances 
used  in  the  placing  of  this  particular 
<!ar,  and  that  whilst  in  the  exercise  of 
that  superintendence,  he  negligently  per- 
mitted and  suffered  the  car  to  be  placed 
«o  near  to  an  adjacent  track,  with  a 
passing  train  on  which  plaintiff  was  dis- 
charging his  duties  as  switchman,  as 
that  it  collided  with  the  person  of  the 
plaintiff,  and  produced  the  injuries  com- 
plained of." 

M.  &  S.  Vol.  v.— 332. 


For  other  examples  of  complaints  in 
which  negligence  was  affirmed  or  denied 
to  be  predicable  as  to  the  acts  of  super- 
intendent,   see    also    Moore    v.    Gimson 

(1890)  17  Sc.  Sess.  Cas.  4th  series,  796; 
Highland  Arc.  &  Belt  R.  Go.  v.  Dusen- 
herry  (1893)  98  Ala.  239,  13  So.  308 
(§  1690,  note  2,  ante). 

(c)  Injury  caused  by  negligence  of 
person  to  whose  orders  the  servant  was 
bound  to  conform. — A  complaint  is  suf- 
ficient to  take  the  case  to  the  jury,  when 
it  alleges  in  substance  that  the  injury 
was  caused  by  the  negligence  of  the  de- 
fendants, or  of  their  foreman,  specially 
averred  to  be  a  person  to  whose  orders 
the  injured  servant  was  bound  to  con- 
form, in  causing  such  servant  to  work 
in  a  drain  from  7  to  10  feet  in  depth, 
without  sufficiently  propping  the  sides, 
the  result  being  that  the  sides  collapsed 
and   fell   upon    him.      M'Coll   v.    Eadie 

(1891)  18  Sc.  Sess.  Cas.  4th  series,  507. 
A  count  in  a  complaint,  which  avers 

that  plaintiff  received  the  injury,  while 
in  the  discharge  of  his  duties  as  an  em- 
ployee of  defendant,  by  reason  of  the 
negligence  of  the  defendant's  section 
boss,  who  ordered  or  permitted  the  car 
from  which  the  plaintiff  fell  or  was 
thrown,  and  by  which  plaintiff  was  run 
over,  to  be  run  at  a  dangerous  and  reck- 
less rate  of  speed,  thereby  producing  the 
injuries  complained  of,  states  a  good 
cause  of  action.  Alabama  Mineral  R. 
Co.  V.  Marcus  (1900)  128  Ala.  355,  30 
So.  679. 

It  is  not  necessary  to  specify  the 
nature  of  the  duties  discharged  by  the 
person  to  whose  orders  the  plaintiff  was 
bound  to  conform.  Louisville  &  N.  R. 
Co.  V.  Orr  (1891)  94  Ala.  602,  10  So. 
167. 

Nor  is  it  necessary  to  state  in  what 
particular  respects  the  order  given  was 
negligent.  Mobile  &  0.  R.  Co.  v.  George 
(1891)    94  Ala.   199,  10  So.  145. 

A  complaint  which  does  not  show 
that  the  plaintiff  was  bound  to  conform 
to  the  order  in  question,  that  the  injury 
resulted  from  his  having  so  conformed, 
and  that  the  order  was  negligent,  is  de- 
murrable. Postal  Teleg.  Cable  Co.  v. 
Hulsey  (1896)  115  Ala.  193,  22  So.  854. 

A  complaint  which  charges  that  an 
order  was  negligently  given  is  sufficient. 
Chicago,  I.  &  L.  R.  Co.  v.  Taokett  (1904) 
33  Ind.  App.  379,  71  N.  E.  524. 

The  complaint  must  allege  that  the 
order    was    negligently    given.      Creola 
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Lumber  Co.  v.   Mills    (1906)    149  Ala.  third  count  by  the  negligence  of  the  en 

474,  42  So.  1019.  gineer. 

A  count  in  a  complaint  is  under  the  In  an  action  to  recover  for  the  negli 

statute    where    the    gravamen    of    the  gence  of  a  person  "in  charge  of  an  en 

charge  is  not  the  negligence  of  an  em-  gine,"  it  has  been  held  sufficient  to  avei 

ployee    tipping    the    mixer    in    a    steel  that  the  injuries  were  inflicted  "by  rea 

plant,  but  that  it  was  done  in  obedience  son  of  defendants'  negligence,"  the  posi 

to   instructions   negligently  given  by   a  tion  being  taken  that  for  the  purpose  ol 

person  who  was  delegated  by  the  master  pleading,  there  is  no  distinction  betweer 

to    give    said    instructions.      Tennessee  the  "negligence  of  a  railway  company' 

Goal,  Iron  &  R.  Co.  v.  Cottrell   (1911)  and    the    negligence    of    an    "engineer.' 

172  Ala.  538,  55  So.  791.  Indianapolis  Union  B.  Co.  v.  Houlihar, 

It  is  not  necessary  to  allege  that  the  (1901)   157  Ind.  494,  54  L.R.A.  787,  6( 

negligent  servant  had  actual  knowledge  N.  E.  943. 

of  the  dangerous  conditions,  since  con-  A  count  in  a,  complaint,  which  avers 

structive  knowledge  is  suflicient.     Clear  that  the  injury  was  received  while  th< 

Creek  Stone  Go.  v.  Camvichael    (1905)  plaintiff's    intestate    was    rightfully    ii 

37  Ind.  App.  413,  73  N.  E.  935,  76  N.  discharge  of  the  duties  of  his  employ 

E.  320.  ment  by  the  negligence  of  a  fellow  serv 

A  complaint  alleging  that  the  super-  ant  in  charge  of  an  engine,  which  was 

inteudent    of   wreckage    on    defendant's  so  carelessly  handled  as  to  produce  the 

road,  whose  orders  the  plaintiff  as  sec-  injury,   is   sufficiently  certain   and   defi 

tion  hand  was  bound  to  obey,  failed  to  nite,  and  states  a  good  cause  of  action 

use  a  derrick  to  remove  certain  heavy  Louisville  &  N.  R.  Go.  v.  York   (1900) 

wreckage,  but  ordered  it  to  be  removed  128  Ala.  305,  30  So.  676. 

by  hand  when  it  was  too  heavy  to  be  A  complaint  in  an  action  to  recovei 

so  handled,  and  failed  to  warn  the  plain-  for  an  injury  alleged  to  be  due  to  th( 

tiff  of  the  dangers  likely  to  be  incurred,  negligence  of  an  employee  in  "charge  ol 

states  a  cause  of  action.     Baltimore  &  a  car     .     .     .     upon  a  railway"  is  bad 

0.  S.  W.  R.  Co.  V.  Hunsucker  (1904)  33  if  it  fails  to  aver  that  such  employee 

Ind.  App.  27,  70  N.  E.  556.  was   in  charge  of  the  car  in  question 

(d)  Injury  caused  by  obedience  to  and  that  it  was  on  a  railway.  Centra^ 
rules,  etc. — A  count  framed  under  the  of  Georgia  R.  Go.  v.  Lamb  (1899)  124 
provision  as  to  injuries  caused  by  obedi-  Ala.  172,  26  So.  969. 

enee  to  rules  is  bad  unless  it  contains  it  is  necessary,  in  making  out  a  case 

an   allegation  that  the  injury  resulted  against  a  railroad  company  under  thf 

from  some  impropriety  or  defect  in  the  employers'  liability   act    (Burns's  Ann 

rules,   etc.     Davies  v.  Dyer    (1890)    11  St.  1908,  §  8017),  for  the  negligence  oJ 

New  South  Wales  L.  R.   (L.)  431.  a  person  in  charge  of  a  locomotive  en 

(e)  Injuries  caused  by  negligence  of  gi„e  or  train  of  cars,  that  it  shall  ap 
various  railway  employees.— An  aver-  pear  from  the  averments  of  the  com 
ment  in  a  count  of  a  complaint  in  an  plaint  that  the  case  is  within  th( 
action  by  a  brakeman  against  a  railroad  statute,  and  that  the  negligence  com 
company,  that  he  was  shaken  or  jolted  plained  of  as  having  produced  the  injury 
from  the  car  and  his  injuries  were  was  the  negligence  of  a  servant  of  th( 
caused  by  the  negligence  of  the  engineer  company  who,  in  the  line  of  his  employ 
in  allowing  his  car  and  engine  to  be  naent,  had  charge  of  a  locomotive  oi 
suddenly  and  violently  shocked,  is  a  suf-  t''^'"  «*  cars.  Pittsburgh,  C.  G.  &  St 
ficient  allegation  of  negligence.  High-  ^- ^-  Go.  y.  Rogers  (1909)  45  Ind.  App 
land  Ave.  &  Belt  R.  Co.  v.  Miller  (1898)  ^30,  87  N.  E.  28. 

120  Ala.  535,  24  So.  955.     In  the  same  ^  complaint  counting  upon  the  negli 

case  it  was  held  that  the  complaint  in  S®"'=^  ?'  ^  '^"^^  servant  in  charge  o: 

such  an  action  need  not  aver  that  the  f"  engine  must  aver  that  such  enginee, 

shock  or  jerk  which  caused  him  to  fall  ^"fT'  °\^f  reason  to  believe,  that  th, 

-          ,,     •*                    .              ,,              ** ;  act  m  question  would  be  likely  to  innir( 

from  the  car  was  of  more  than  usual  plaintiff,  or  that  plaintiff  was  then  with 

violence  or  greater  than  was  ordinarily  i„   the   line   of   danger   from   such   act 

incident  to  the  starting  and  movement  Southern  R.  Co.  v.  Goins   (1911)   1  Ala 

of  cars,  where  in  the  first  count  it  is  App.  370,  56  So.  253. 

charged  to  have  been  caused  by  reason  A   complaint  which   alleges   that   th( 

of  a   defect  in  the  engine,   and  in  the  injury  was  caused  by  the  negligence  o 
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ditional  burden  on  the  plaintiff,  is  filed,  and  a  demurrer  to  it  over- 
ruled.® 

A  complaint  alleging  injuries  from  a  defective  system  is  sufficient- 
ly specific  without  a  distinct  averment  to  show  how  and  in  what 
manner  this  system  was  directly  authorized  by  the  defendant.'' 

In  a  treatise  of  high  authority  it  is  said  to  be  necessary,  under 
the  English  rules  of  practice,  that,  in  every  case,  except  where  the 
negligence  relied  on  is  the  employer's  personal  negligence  alone,  the 
particulars  of  the  claim  should  give  both  the  name  and  the  descrip- 
tion of  the  persons  in  the  employer's  service  who  are  alleged  to  have 
been  negligent.*  The  decisions  as  to  this  point  in  Alabama  are  cu- 
riously inconsistent,^  as  is  shown  by  the  cases  set  out  in  the  note. 

an    engineer    employed    to    operate    the  plaintiff  was  bound  to  conform  to  his 

train,  "while  so  engaged  in  the  opera-  orders.    But  this  case  was  distinguished 

tion  thereof,"  is  sufl&cient.    Creola  Lum-  by  the  court  on  the  ground  that,  even 

her  Co.  v.   Mills    (1906)    149   Ala.  474,  supposing  that  the  suggestion  emlDodied 

42  So.  1019.  the  proper  rule  as  to  pleading  under  the 

A    complaint    which    merely    charges  subsection  dealt  with,  viz.,  that  relating 

negligence  of  one   "who  had  charge   or  to  conformity  to  orders,  it  did  not  fol- 

control  of  a  point  on  said  railroad"  is  low  that  the  same  strictness  should  be 

demurrable,   since  the   allegation  might  required   in    a   declaration    alleging   an 

merely   designate   some   locality   wholly  injury  from  defects. 

unconnected      with      any      signals      or  The  McNamara  Case  was  followed  by 

"points"  or  "the  track  of  the  railroad."  Woodward  Iron  Co.  v.  Herndon   (1896) 

CogUll  V.  Louisville  &  N.  R.  Co.   (1907)  114  Ala.   191,  21  S.  E.  430,  overruling 

152  Ala.  683,  44  So.  683.  on  this  point  Louisville  &  N.  R.  Co.  v. 

6 Laughran  V.  Brewer  {1896)  113  Ala.  Bouldin    (1895)    110   Ala.    185,   20    So. 

509,  21  So.  415.  325;   Northern  Alabama  R.  Co.  v.  Shea 

1  Henderson  v.  Watson  (1892)   19  Sc.  (1904)   142  Ala.  119,  37  So.  796;  Hous- 

Sess.  Cas.  4th  series,  954.  ton  Biscuit  Co.  v.  Dial  (1903)   135  Ala. 

SRuegg,     Employers'     Liabilitv    Act,  168,  33  So.  268;  Louisville  &  N.  R.  Co. 

p.  122.     In  the  appendix  of  this  work,  v.  Lile  (1908)   154  Ala.  556,  45  So.  699. 

the  learned   author  gives   a  number   of  On  the  other  hand,  it  has  been  held 

forms  of  particulars   of   demand  which  that  a,  count  based  upon  the  negligence 

have   been    actually    used    in    statutory  of  a  person  charged  with  superintend- 

suits.  ence  must  allege  the  name  of  such  per- 

9  In  one  case  it  was  held  that  a  com-  son,  or  the  plaintiff's  ignorance  thereof, 

plaint  is  not  demurrable  for  the  reason  Woodward  Iron  Co.  v.  Herndon   (1896) 

that  it  does  not  designate  the  name  or  114  Ala.  191,  21  S.  E.  430;   Louisville 

position   of   the    person   intrusted   with  d  N.  R.  Go.  v.  Bouldin  (1895)   110  Ala. 

the  duty  of  seeing  that  the  ways,  etc.,'  185,  20  So.  325;  Central  Foundry  Co.  v. 

are  in  proper  condition.     McNamara  v.  Bailey  (1909)  162  Ala.  623,  50  So.  346. 

Logan  (1893)   100  Ala.  187,  14  So.  175.  A  like  rule  prevails  where  negligence 

Defendant's   counsel   cited  Mobile  &   0.  is  charged  on  the  part  of  a  servant  au- 

R.  Co.  V.  Oeorge  (1891)  94  Ala.  199,  10  thorized  to  issue  orders.    Alabama  Steel 

So.  145,  where  it  was  suggested,  argu-  &  Wire  Co.  v.  Clements  (1906)  146  Ala. 

endo,  but  not  expressly  determined,  that  259,  40  So.  971. 

good  pleading  required  the  name  of  the  In  other  cases,  moreover,  it  is  laid 
person  to  whose  orders  the  employee  down  that  the  name  of  a  negligent  em- 
was  bound  to  conform,  to  be  stated,  so  ployee  having  "charge  or  control"  of  a 
as  to  give  the  defendant  notice  thereof,  train,  etc.,  must  be  alleged,  or  it  must 
and  present  an  issuable  fact  whether  be  stated  that  such  name  was  unknown 
such  person  was  in  the  service  or  em-  to  the  plaintiff.  Southern  R.  Co.  v. 
ployment     of     defendant,     or     whether  Cunningham    (1895)    112   Ala.   496,   20 
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In  Massachusetts  the  name  of  a  negligent  superintendent  is  im 
material.*" 

e.  Notice  of  injury. — In  any  jurisdiction  where  the  giving  of  no 
tice  of  the  injury  is  made  a  condition  precedent  to  the  plaintiff's  righ 
to  sue  under  one  of  these  statutes  (see  §  1711,  ante)  a  complaint  ii 
demurrable,  unless  it  alleges  that  notice  of  the  injury  was  given.* 
It  is  sufficient  to  allege  that  the  plaintiff  "duly"  gave  notice." 

/.  Necessity  of  alleging  absence  of  contributory  negligence. — Se* 
§  1630,  ante. 

1743.  [738]  Sufficiency  of  the  plea.-  A  plea  stating  that,  if  ther* 
was  any  fault,  it  was  that  of  a  fellow  servant,  has  been  held  sufficient 
ly  specific  to  go  to  trial  upon.* 

A  plea  which  avers  that  the  plaintiff  "knew,  or  by  the  use  of  ordi 
nary  care  could  have  known,  of  said  defect"  has  been  held  demurrabh 
for  the  reason  that  these  statutes  provide  that  the  employer  shall  noi 
be  liable  when  the  servant  knows — not  when  he  might  or  should  have 
known — of  the  defect,  and  fails  to  give  information  thereof.* 

It  has  been  held  that,  under  the  Ontario  act,  pleading  want  of  no- 
tice avails  not,  unless  the  special  notice  of  §  14  is  also  given  in  due 
course.* 

The  plea  of  the  servant's  failure  to  notify  the  master  of  the  defects 
need  not  negative  the  master's  knowledge  thereof.* 

1743a.  Replication. — A  few  cases  involving  the  sxifficiency  of  repli 
cations  are  noted  below.* 

So.  639;    Central  of  Georgia  R.  Co.  v.  Crosby  v.  Lehigh  Valley  R.  Go.   (1903) 

Lamh   (1899)    124  Ala.  172,  26  So.  969.  128  Fed.  193. 

The  upshot  of  these  rulings,  therefore,  12  Steffe  v.  Old  Colony  R.  Co.   ( 1892 ) 

is  simply  the  establishment  of  the  ex-  156  Mass.  262,  30  N.  E.  1137. 

tremely  technical  and  arbitrary  distinc-  lUcKeil  v.  Kinneil  Coal  Co.    (1898) 

tion,  that  if  the  negligent  employee  be-  25  Sc.  Sess.  Cas.  4th  series,  962. 

longs  to  one  particular  class  of  statutory  2  Louisville  &  N.  R.   Co.  v.  Hawkim 

vice     principals,     his     name     must     be  (1890)   92  Ala.  241,  9  So.  271. 

averred,  while,  if  he  belongs  to  another  3  Potter  v.  McCann  ( 1908 )   16  Ont.  L 

of   those   classes,    such   an   averment   is  Rep.  535;   Wilson  v.  Owen  Sound  Port- 

unnecessary.  land  Cement  Co.    (1900)    27  Ont.  App, 

A   railroad   employee   cannot   recover  Rep.  328. 

from  the  company,  under  a  count  of  the  4  Louisville   &    N.    R.    Co.    v.    Wilson 

complaint  alleging  that  the  name  of  the  (1909)   162  Ala.  588,  50  So.  188. 

person  guilty  of  the  alleged  negligence  lA    replication    that   the    master    al- 

was  unknown  to  him,  where  such   alle-  ready  knew  of  the  defects,  and  that  the 

gation  is   disproved  by  the  undisputed  servant  knew  it,   is  sufficient  on  a  de 

evidence.    Alabama  G.  S.  R.  Co.  v.  Dams  murrer,  where  the  plea  alleged  that  the 

(1898)   119  Ala.  572,  24  So.  862.  servant  failed  to  notify  the  master  of  a 

i0^yoodburyv.  Post  (1893)  158  Mass.  defect.     Alabama  Steel  &   Wire   Co.  v, 

140,  33  N.  E.  86.  Thompson   (1910)    166  Ala.  460,  52  So 

11  Dickie  v.  Boston  d  A.  R.  Co.  ( 1881 )  75. 

131  Mass.  516;  Johnson  v.  Roach  (1903)  If  a  servant  relies  upon  the  master's 

83  App.  Div.  351,  82  N.  Y.  Supp.  203;  knowledge  of  the  defect  as  an  excuse  for 
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1743b.  Evidence. — Some  cases  involving  the  question  of  the  burden 
of  proof  are  cited  in  the  note  below.^ 

1744.  [739]  Instructions  to  jury.— To  ask  a  jury  in  general  vrords 
whether  there  was  any  defect  by  reason  of  which  the  accident  hap- 
pened, or  any  negligence  on  the  part  of  an  employee  having  superin- 
tendence, is  not  a  proper  way  of  submitting  the  case  to  them.' 

If  one  charge  is  first  given  at  the  request  of  the  plaintiff,  and  then 
another  is  given  at  the  request  of  the  defendant,  eliminating  from  the 
case  the  count  of  the  complaint  on  which  the  first  charge  is  based,  the 
most  that  can  be  said  of  the  first  charge  is  that  it  was  abstract — an 
infirmity  not  demanding  a  reversal.* 

A  requested  instruction  that  an  engineer  and  his  fireman  are  fel- 
low servants  is  properly  refused.^ 

Where  the  plaintiff  testified  that  when  the  suit  was  brought  he  did 
not  know  the  name  of  the  negligent  employee,  the  defendant  was  not 
entitled  to  the  general  charge,  upon  the  theory  that  the  averment  that 
the  person  was  unknown  was  not  proven.* 

his   failure  to   report  it  as   charged  in  v.  Brimfield    (1902)    182  Mass.  117,  65 

the    plea,    such    knowledge    should    be  N.  E.  28. 

brought  forward  by  replication.     Louis-  The  burden   of  proving  that  the  era- 

ville  &  N.  R.  Co.  v.  Wilson   (1909)   162  ployee  did  not  notify  the  master  of  the 

Ala.  588,  50  So.  188.  defect   is   upon  the  master.     Seipel  v. 

A  replication  to  a  plea  charging  con-  Kranich  &  Bach  (1911)  129  N.  Y.  Supp. 

tributory  negligence  in  violating  a  rule  373. 

is  subject  to  demurrer  where  it  alleges  Where   the   complaint  alleges   several 

that  the  rule  was  violated  in  obedience  defects  conjunctively,  it  is  necessary  to 

to  the   orders   of   a   superior   employee,  prove  or  to  introduce  evidence  tending 

but  fails  to   show   that  the   order   was  to  prove  all  of  the  defects.     Tohler  v. 

given  by  one  who  had  authority  to  abro-  Pioneer   Min.   d   Mfg.    Co.    (1910)    166 

gate  a  rule.    Euggins  v.  Southern  R.  Co.  Ala.  482,  52  So.  86. 

(1906)   148  Ala.  153,  41  So.  856.  The  plaintiff  must  prove  that  the  pre- 

1  The  burden  of  proof  is  upon  plaintiff  scribed    notice    was    given.      Beilig    v. 

to  show  the  defect,  and  to  show  that  it  Burns    (1909)    133   App.   Div.   764,   118 

"arose  from,  or  had  not  been  discovered  N.  Y.  Supp.  101. 

or  remedied  owing  to,  the  negligence  of  A  notice  alleging  the  negligence  of  the 

the  master  or  employer,  or  some  person  master   is    broad   enough    to    sustain    a 

in  the  service  of  the  master  or  employer  count  in   the   complaint   alleging  negli- 

and  intrusted  by  him  with  the  duty  of  gence  on  the  part  of  a  superintendent, 

seeing  that  the  ways,  works,  machinery,  Berube  v.  Borton  (1908)  199  Mass.  42], 

or    plant    were    in    proper    condition."  85  N.  E.  474. 

Birmingham  Rolling  Mill  Go.  v.  Rook-  1  Pritchard  v.  Lang    (1809)    5  Times 

hoU   (1904)   143  Ala.  115,  42  So.  96.  L.  R.  639. 

The   failure   of   a   servant   to   give   a  2  Bessemer    Land    d    Improv.    Co.    v. 

notice  of  the  defect  to  the  master   as  Campbell    (1898)    121  Ala.  50,  77   Am. 

required  by  the  statute  is  a  matter  of  St.  Hep.  17,  25  So.  793. 

defense    and  the  burden  of  proof  rests  3  Southern  Indiana  R.  Go.  v.  Oshorn 

upon  the  defendant.     Vrquhart  v.  Smith  (1906)   39  Ind.  App.  333,  78  N.  E.  248, 

&  A    Co     (1906)    192  Mass.  257,  78  N.  rehearing  denied  in   (1907)  39  Ind.  App. 

E.  410.  341,  79  N.  E.  1067. 

The  statute  puts  the  burden  of  show-  *  Termessee    Coal,   Iron    d   R.    Co.    v. 

ing  that  the  defendant  was  not  misled  Cottrell  (1911)  172  Ala.  538,  55  So.  791. 
by  the  notice  upon  the  plaintiflF.    Tolvn 
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1745.  [740]  Provinces  of  court  and  jury. —  (See  generally  §  1637; 
ante).  Whether  the  acts  of  omission  or  commission  covered  by  the 
various  sections  of  these  statutes  show  an  absence  of  due  care  is  a 
question  for  the  jury,  whenever  the  evidence  is  such  that  reasonable 
men  may  differ  as  to  the  proper  inference  to  be  drawn  from  it.'  A 
verdict  for  the  plaintiff,  therefore,  should  not  be  set  aside  where  there 
was  any  evidence  to  support  the  cause  of  action  alleged.*  But  an  ex- 
amination of  the  facts  in  the  cases  decided  under  the  statutes  shows 
that  they  have  exercised  with  considerable  freedom  their  power  oi 
controlling  the  action  of  juries. 

The  question  whether  the  material  substances  constituting  the  in- 
strumentality which  was  the  immediate  cause  of  the  injury  were 
among  those  covered  by  the  statutes  is  also  one  for  the  jury,  wherever 
the  proper  inference  from  the  facts  is  a  matter  of  doubt,  or  the  facts 
themselves  are  a  subject  of  controversy.'  But  a  court  is  almost  al- 
ways warranted  in  reviewing  a  verdict  for  the  plaintiff  which  in- 
volves the  determination  of  this  question,  for  the  elements  of  uncer- 
tainty which  render  the  finding  of  a  jury  conclusive  are  seldom  pres- 
ent.   See  cases  cited  ante  in  §§  1671-1673,  1679. 

It  is  also  for  the  jury  in  the  first  instance  to  say  whether  the  negli- 
gent employee  was  a  superintendent  (see  §§  1683-1685,  ante),  or  a 
person  to  whose  orders  the  plaintiff  was  bound  to  conform  (see  § 
1694,  ante),  or  a  person  delegated  with  the  authority  of  the  employer 
to  make  rules  or  to  give  particular  instructions  (see  §  1703,  ante),  or 
a  person  in  charge  of  one  of  the  various  appliances  specified  in  the 
provision  relating  to  negligence  in  the  operation  of  railways  (see 
§§  1705-1710,  ante).  But  in  this  connection  again  the  control  of 
the  jury  over  the  results  is  often  merely  nominal. 

As  to  the  functions  of  court  and  jury  in  determining  whether  in- 
accuracies in  the  notice  were  prejudicial  to  the  defendant,  see  §  1715, 
ante. 

1746.  [741]  Removal  of  actions  to  higher  courts. — To  induce  a 
judge  of  the  English  supreme  court  to  grant  a  writ  of  certiorari  to 
remove  an  action  from  the  county  court,  something  more  is  necessary 
than  an  afiBdavit  which  merely  alleges  in  substance  that  the  sufii- 
ciency  of  the  notice,  and  other  questions  upon  which  the  liability  of 

1  McCord   V.    Oammell    [1896]    A.    C.  As  to  the  grounds  upon  which  a  new 

[H.  L.  E.]  57,  65  L.  J.  Q.  B.  N.  S.  202,  trial  will  be  granted  under  the  English 

73   L.  T.  N.  S.  634,  60  J.  P.   180,  per  judicature    act,    see,    generally,    Ruegg, 

Lord  Watson   (p  65).  Employers'  Liability  Act,  pp.  142  et  seq. 

i  Reynolds    v.    Holloway     (1898)     14  ^  Prendihle  ^.  Connecticut  River  Mfg 

Times  L.  R.   (C.  A.)  551.  Co.  (1893)  160  Mass.  131,  35  N.  E.  675. 
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the  defendant  depends,  are  of  considerable  complexity  and  legal  dif- 
ficulty. Special  circumstances  such  as  are  not  likely  to  arise  in  cases 
of  this  type,  but  which  may  arise  in  exceptional  instances,  must  be 
averred  in  order  to  justify  a  removal.  Under  any  other  doctrine  the 
intention  of  the  legislature  that  the  county  court  should  be  the  regu- 
lar tribunal  for  the  trial  of  these  actions  might  be  frustrated  in  the 
great  majority  of  cases.^ 

As  to  the  povs^er  of  removal  generally  under  the  judicature  acts  and 
its  amendments,  and  the  county  court  acts,  see  Euegg,  Employers' 
Liability  Act,  pp.  138  et  seq. 

1747.  [741a]  Appointment  of  assessors. — JSTotwithstanding  that  the 
English  act  merely  provides  that  assessors  may  be  appointed  "for  the 
purpose  of  ascertaining  the  amount  of  compensation,"  Mr.  Ruegg 
(Employers'  Liability  Act,  p.  127)  thinks  that  it  vs^as  really  intend- 
ed that  the  assessors  should  serve  the  same  purpose  as  assessors  in 
county  court  actions  generally;  that  is  to  say,  they  are  to  give  such 
advice  and  assistance  as  persons  of  skill  and  experience  in  the  mat- 
ter to  which  the  action  or  matter  relates  are  qualified  to  give.  If  this 
conjecture  is  well-founded  the  same  construction  would  be  placed  on 
the  similar  language  of  the  Canadian  and  Australian  acts.  But  so 
far  as  judicial  authority  goes,  the  point  is  apparently  still  an  open 
one. 

1748.  [742]  ftuestions  which  may  be  reviewed  on  appeal. — In  Eng- 
land an  appeal  from  a  county  court  to  the  high  court  is  only  allowed 
on  questions  of  law.^  It  is  a  condition  precedent  to  the  right  of  ap- 
peal that  the  question  on  which  it  is  desired  to  appeal  should  have 
been  raised  before  the  county  court  judge ;  ^  and  that  it  should  have 
been  raised  at  or  immediately  after  the  appeal.* 

1  Munday   v.    Thames    Iron-worhs    &  was  therefore  not  applicable  to  an  ac- 

Shipping  Go.  (1882)  47  L.  T.  N.  S.  351,  tion  brought  under  the  employers'  lia- 

L.  R.  10  Q.  B.  Div.  59,  52  L.  J.  Q.  B.  bility  act,  since  by  §  6  of  that  act  the 

N.  S.  119.     See  also  M'Evoy  v.  Water-  action  must  be  brought  in  the  county 

ford  8.  8.  Co.  (1885)  Ir.  L.  R.  16  C.  L.  court. 

291.  1  See  Ruegg,  Employers'  Liability  Act, 

In  Beg.  r.  London  Court  Judge  ( 1885 )  p.  147. 
L  R  14  Q  B  Div  (C.  A.)  905,  54  L.  li Rhodes  v.  Liverpool  Commercial  In- 
J.'  Q.'  B.  N.'  S.'  330,  52  L.  T.  N.  S.  537,  vest.  Co.  (1879)  L.  R.  4  C.  P.  Div.  425; 
33  Week.  Rep.  700,  aflfirming  (1885)  L.  Clarkson  v.  Musgrave  (1882)  L.  R.  9 
R  12  Q.  B.  Div.  818,  54  L.  J.  Q.  B.  N.  Q.  B.  Div.  386,  51  L.  J.  Q.  B.  N.  S. 
S  301  33  Week.  Rep.  521,  49  J.  P.  407,  525,  31  Week.  Rep.  47;  Cook  v.  Gordon 
it  was  held  that  §  39  of  the  county  (C.  T.)  61  L.  J.  Q.  B.  N.  S.  445;  All- 
courts  act  1856,  providing  for  a  stay  of  march  v.  Walker  (1885)  78  L.  T.  Journ. 
the   proceedings    on    certain    conditions,  (Q.  B.  Div.)   391. 

was  intended  to  apply  to  actions  which  3  Bessemer    Land    &    Improv.    Co.    v. 

could  be   brought  either   in  one   of   the  Campbell    (1898)    121  Ala.  50,   77   Am. 

superior  courts  or  a  county  court,  and  St.  Rep.  17,  25  So.  793. 
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As  the  American  statutes  contain  no  specific  provisions  affecting 
the  procedure  on  appeal,  the  actions  under  them  are  in  this  respec 
governed  by  the  same  rules  as  actions  at  common  law. 


CHAPTER  LXXV. 

STATUTES  ABROGATING  THE  DEFENSE  OF  COMMON  EMPLOYMENT 
IN  ACTIONS  FOR  INJURIES  CAUSED  BY  THE  NEGLIGENCE  OF 
SUPERIOR  SERVANTS  OR  OF  COSERVANTS  IN  OTHER  DEPART- 
MENTS: ARKANSAS,  CALIFORNIA,  MISSISSIPPI,  MONTANA,  OHIO, 
OREGON,  SOUTH  CAROLINA,  UTAH,  VIRGINIA. 

1749.  Scope  of  chapter. 

A.  Arkansas. 

1750.  Text   of  statute. 

1751.  Eflfect   of   this   statute. 

a.  Superior   servants. 

6.  Servants   of   the   same   grade. 

c.  Servants  in  the  same  department. 

B.  California. 

1752.  Text  of  statute.- 
1752a.  Effect  of  this  statute. 

C.  Mississippi. 

1753.  Text  of  Constitution  and  statute*. 

1754.  Provisions  construed. 

a.  Superior  servants. 

6.  Servants   in   different   departments. 

D.  Montana. 

1755.  Text  of  statute. 

1756.  Effect  of  Montana  statute   [Code  of  1907]. 

E.  Ohio. 

1757.  Text  of  statute. 

1758.  Effect  of  this  section. 

a.  Generally. 

6.  Superior  servants. 

o.  Servants  in  different  departments. 

F.  Oregon. 

1759.  Text  of  statute. 

1759a.  Effect  of  statute   (act  of  1903), 
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H.  Utah. 

1762. 

Text  of  statute. 

1763. 

Construction  of  this  provision. 

a.  Generally. 

6.  Superior   servants. 

c.  Servants   in   different   departments, 

I.    ViBGINIA. 

1764. 

Text  of  Constitution  and  statute. 

1764a.  Effect  of  these  provisions. 

1749.  [743]  Scope  of  chapter. — Another  group  of  statutes  whicl 
embody  provisions  of  a  similar  character,  and  which  may,  therefore 
be  appropriately  reviewed  together,  comprises  the  enactments  b; 
which  the  doctrine  of  common  employment,  as  it  is  applied  in  thi 
majority  of  jurisdictions,  has  been  modified  in  the  states  specifiec 
above.  These  enactments  render  applicable  to  corporations  generally 
or  to  railway  companies,  either  one  or  the  other  of  two  theories  which 
as  already  explained,  have  been  adopted,  independently  of  statute,  ii 
several  jurisdictions  (see  §§  1425-1432,  and  1447-1452,  ante),— 
the  theories,  namely,  that  all  superior  employees  are  vice  principal 
as  regards  their  subordinates,  and  that  coservice  is  not  a  bar  to  ai 
action  for  injuries  caused  by  the  negligence  of  an  employee  in  a  dif 
ferent  department.* 

A.    AEKAIfSAS. 

For  a  more  recent  statute  in  this  state,  see  §  1768,  post. 

1750.  [743a,  744a]  Text  of  statute.— The  contents  of  the  Arkansa 
act  (Laws  of  1893,  chap.  46,  p.  68;  Sandels'  &  H.  Dig.  chap.  130 

§§  6248,  6249)  are  as  follows: 

Sec.  1.  That  all  persons  engaged  in  the  service  of  any  railway  corporations 
foreign  or  domestic,  doing  business  in  this  state,  vrho  are  intrusted  by  such  cor 
poration  with  the  authority  of  superintendence,  control,  or  command  of  othe 
persons  in  the  employ  or  service  of  such  corporation,  or  with  the  authority  t< 
direct  any  other  employee  in  the  performance  of  any  duty  of  such  employee,  ar 
vice  principals  of  such  corporation,  and  are  not  fellow  servants  with  such  em 
ployee. 

Sec.  2.  That  all  persons  who  are  engaged  in  the  common  service  of  sucl 
railway   corporations,   and  who,   while   so   engaged,   are  working  together  to  i 

lUpon  the  question,  Are   street   and        Upon  the  question.  Are  private  rail 

suburban  railroads  within  the  meaning  roads  within  the  meaning  of  statutes  o 

of  statutes  of  this  character?  see  note  this  character?  see  note  to  Ed.  H.  Gun 

to  Norfolk  &  P.  Traction  Co.  v.  Elling-  ningham  &  Go.  v.  Neal,  15  LR  A  (NS 

tori,  17  L.R.A.(N.S.)  117.  479. 
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common  purpose,  of  same  grade,  neither  of  such  persons  being  intrusted  by  such 
corporations  with  any  superintendence  or  control  over  their  fellow  employees 
are  fellow  servants  with  each  other:  Provided,  nothing  herein  contained  shall 
be  so  construed  as  to  make  employees  of  such  corporation  in  the  service  of  such 
corporation  fellow  servants  with  other  employees  of  such  corporation  engaged 
in  any  other  department  or  service  of  such  corporation.  Employees  who  do 
not  come  within  the  provisions  of  this  section  shall  not  be  considered  fellow 
servants. 

Sec.  3.  No  contract  between  the  employer  and  employee,  based  upon  the  con- 
tingency of  the  injury  or  death  of  the  employee,  limiting  the  liability  of  the 
employer  under  this  act,  or  fixing  damages  to  be  recovered,  shall  be  valid  and 
binding. 

1751.  [744,  745]  Effect  of  this  statute.—  a.  Superior  servants. — 
Railway  companies  have  been  held  liable  for  injuries  received  by  a 
subordinate  owing  to  the  negligence  of  a  foreman  of  a  section  gang  ;^ 
and  of  an  engine  foreman  who  controlled  a  crew  engaged  in  switch- 
ing and  moving  ears  in  a  yard,  and  who  had  no  power  to  employ  the 
men,  but  only  reported  them  for  negligence  or  refusal  to  do  their 
work.^  The  train  despatcher  and  the  conductor  of  the  train  are  not 
fellow  servants  of  the  fireman  on  the  train.* 

A  white  man  associated  with  colored  laborers  in  the  employment 
of  a  railroad  company  in  setting  a  post  is  not  made  a  vice  principal 
because  such  laborers  regard  him  as  a  boss,  or  because  he  assumes 
some  sort  of  control  without  authority  from  the  company.* 

1  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Rick-  it.     If  he  chooses  to  take  on  himself  the 

man   (1898)    65  Ark.  138,  45  S.  W.  56,  role   of  laborer  he  may  do   so,  but  he 

holding  the  foreman  to  be  guilty  of  neg-  does  not  thereby  devest  himself  of  his 

ligence  in  failing  to  order  the  removal  responsibility    as    foreman    or    superin- 

of  a  hand  car  from  the  track  until   it  tendent  and  his  duty  to  see  that  work 

was  too  late  to  prevent  its  being  struck  is  done  in  a  careful  way.    The  judgment 

by  an  approaching  train,  and  in  failing  and  care  which  he  must  use  as  super- 

to  warn  the  section  men  who  were  at-  intendent,   to   see   that  precautions   are 

tempting  to  remove  it,  of  the  approach  taken  to  avoid  harm  to  his  gang,  con- 

of  the  train.  tinue  to  be  exacted  of  him  by  the  law, 

A  section  foreman  is  not  a  fellow  serv-  although    he    may    have    stepped    down 

ant  of  one  of  the  men  in  his  gang.     St.  from  his  pedestal  for  an  interval." 

Louis    I    M    &   S.   R.    Co.   v.   Harmon  8  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Tou- 

(1908)    85  Ark.   503,  109  S.  W.  295.  hey    (1899)     67    Ark.   209,   77   Am.   St. 

In  Haworth  v.  Kansas  City  Southern  Rep.  109,  54  S.  W.  577. 

R    Co     (1902)    94  Mo.  App.  215,  68  S.  S  Choctaw.  0.  &  G.  R.  Co.  v.  Doughty 

W.  Ill,  it  was  held  that  under  the  Ar-  (1905)    77  Ark.  1,  91  S.  W.  768.     See 

kansas  statute  the  superintendent  of  a  St.  Louis  &  S.  F.  R.  Co.  v.  Furry,  note 

repair  gang  on  a  railroad  is  not  a  mere  12,  infra. 

fellow  servant  while   riding  on  a  hand  *  Hunter  v.  Kansas  City  d  M.  R.  d 

car  from  one  place  of  work  to  another.  Bridge  Co.    (1898)    29  C.  C.  A.  206,  54 

The   court   said:      "A   superior   or   vice  U.  S.  App.  653,  85  Fed.  379. _  The  court 

principal  in  charge  of  workmen  does  not  said:      "We  have,  under  this  evidence, 

become   a   coworkman   whenever   he   ac-  the  case  of  three  men  working  together 

tively   assists   in   the   manual   perform-  in  the  common  purpose  of  setting  a  post 

ance  of  a  task,  instead  of  superintending  in  a  hole  prepared  to  receive  it.     That 
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i.  Servants  of  the  same  grade. — An  instruction  is  erroneous  whic' 
makes  the  test  of  the  relationship  of  fellow  servant  depend  solel; 
upon  whether  they  had  "control  over  each  other  in  the  way  of  dis 
charging  or  employing  each  other."  *  A  fireman  and  engineer  on  th 
same  engine  are  fellow  servants  of  the  "same  grade,"  where  neithe 
is  exercising  superintendence  or  control  over  the  other.* 

c.  Servants  in  the  same  department. — The  foreman  of  a  switchinj 
crew  and  a  switchman  of  another  crew  are  in  different  departments 


Rnowden  received  larger  pay  than  Hun- 
ter, or  that  in  some  respects  his  work 
was  not  the  same  as  that  done  by  his 
associates,  does  not  determine  that  he 
was  a  vice  principal.  Tlie  determining 
question  under  this  statute  is  whether 
he  was  intrusted  by  the  corporation 
with  the  authority  of  superintendence, 
control,  or  command  of  those  with 
whom  he  was  associated  in  the  service 
of  the  company,  or  with  authority  to 
direct  these  other  employees  in  the  per- 
formance of  their  duty  to  the  common 
master.  When,  as  in  this  case,  it  is 
shown  that  several  persons  are  asso- 
ciated together  and  working  together  to 
a  common  purpose  in  the  same  depart- 
ment, they  are  presumed,  under  the  2d 
section  of  the  Arkansas  statute,  to  be 
fellow  servants,  and  the  burden  is  upon 
him  who  claims  that  a  different  relation 
existed,  to  establish  that  one  was  a  vice 
principal.  .  .  .  That  Hunter  should 
regard  Snowden  as  a  'boss,'  or  that  he 
assumed  to  have  some  sort  of  control 
over  those  associated  with  him,  will  not 
make  him  the  representative  of  the  cor- 
poration. The  authority  [of  a  vice 
principal]  to  control  and  direct  others 
must  be  an  authority  'intrusted  by  such 
corporation'  to  him.  His  authority 
may,  of  course,  be  implied  from  the 
very  nature  of  the  duties  imposed  upon 
him,  but  he  is  not  a  vice  principal  mere- 
ly because  his  higher  character,  greater 
intelligence,  superior  race,  or  natural 
habit  of  command  caused  him  to  assume 
an  authority  not  intrusted  to  him  by 
the  common  master,  or  to  be  regarded 
and  treated  with  a,  respect  due  to  his 
personal  qualities  rather  than  to  his  del- 
egated power  of  control  by  those  asso- 
ciated with  him.  .  .  .  The  mere  fact 
that  this  common  carpenter  using  the 
gauge  and  level  should  in  their  use  have 
occasion  to  'direct'  that  his  fellow  labor- 
ers  should  elevate   or  lower   a  post  or 


should  move  it  a  few  inches,  more  o 
less,  nearer  or  further  from  the  line  o 
the  track,  did  not  vest  him  with  sucl 
'authority  to  direct'  as  was  contem 
plated  by  the  1st  section  of  this  act,  an; 
more  than  would  be  the  case  if  one  o 
the  other  three  were  to  throw  a  fev 
spadesful  more  or  less  of  earth  into  th( 
hole,  or  to  use  more  or  less  strokes  o 
the  rammer  in  tamping  the  earth  arounc 
the  post,  or  any  other  common  directioi 
like  that.  If  Snowden  should,  in  ad 
justing  his  gauge  or  using  his  level 
have  committed  some  error  of  judgmeni 
which  was  detected  by  one  of  the  othej 
three  colaborers,  and  he  should  say  tc 
Snowden,  'Put  your  level  here,'  or  'youi 
gauge  here,'  he  would  be  in  as  mucl' 
authority  to  give  directions  about  the 
common  work  as  Snowden  would ;  and 
it  is  not  such  natural,  incidental,  anri 
necessary  'direction'  and  'control'  as 
must  occur  whenever  two  or  more  work 
together  to  which  this  statute  refers 
but  that  kind  of  master-like  command 
which  involved  the  element  of  superior 
will  and  authority  far  more  than  Snow- 
den had  in  this  ease." 

The  fact  that  the  employee  alleged  to 
be  a  vice  principal  slipped,  the  result 
being  that  the  post  which  was  being  set 
up  fell  on  and  injured  a  laborer,  was 
also  held  not  to  be  negligence,  where 
the  slipping  was  due  to  the  character  of 
the  ground  on  which  he  was  obliged  to 
stand,  and  all  the  precautions  necessary 
to  the  seeming  exigencies  of  the  situa- 
tion were  observed.  Hunter  v.  Kansas 
City  d  M.  R.  &  Bridge  Co.  (1898)  29 
C.  C.  A.  206,  54  U.  S.  App.  653,  85  Fed. 
379. 

^Fordyce  v.  Key  (1905)  74  Ark.  19, 
84  S.  W.  797. 

6  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v. 
Becker  (1897)  63  Ark.  477,  39  S.  W. 
358. 


§  1752]  STATUTES  MODIFYING  FELLOW-SEKVANT  RULE.  5309 

and  are  not  fellow  servants.'  The  members  of  two  different  switch- 
ing crews  are  not  fellow  servants.*  A  hostler  in  a  railroad  yard  who 
has  several  men  under  him  is  not  the  fellow  servant  of  a  "fire-knock- 
er" engaged  in  taking  the  cinders  and  ashes  out  of  the  ash  pan  of  a 
standing  engine,  although  they  are  both  under  the  supervision  of  one 
man.  The  inspector  in  a  roundhouse,  who  is  subject  to  the  authority 
of  the  mechanical  department  of  the  railroad  company,  is  not  a  fel- 
low servant  of  a  fireman  while  on  the  road,  who  is  subject  to  the  au- 
thority of  the  transportation  department.^"  Car  or  train  inspectors 
are  not  in  the  same  department  as  employees  engaged  in  operating 
the  cars  or  trains. ^^ 

A  train  despatcher  and  a  fireman  are  not  fellow  servants.^^ 

B.  California. 

1752.  Text  of  statute.-  Section  1970  of  the  Civil  Code  of  Cali- 
fornia (see  chapter  lsxiii.,  ante)  was  amended  (Laws  1907,  p.  119, 
chap.  97)  so  as  to  read  as  follows: 

Sec.  1970.  An  employer  is  not  bound  to  indemnify  his  employee  for  losses 
suffered  by  the  latter  in  consequence  of  the  ordinary  risks  of  the  business  in 
which  he  is  employed,  or  in  consequence  of  the  negligence  of  another  person 
employed  by  the  same  employer  in  the  same  general  business,  unless  the  negli- 
gence causing  the  injury  was  committed  in  the  performano  of  a  duty  the  em- 
ployer owes  by  law  to  the  employee,  or  unless  the  employer  has  neglected  to 
use  ordinary  care  in  the  selection  of  the  culpable  employee;  Provided,  never- 
theless, that  the  employer  shall  be  liable  for  such  injury  when  the  same  results 
from  the  wrongful  act,  neglect,  or  default  of  any  agent  or  officer  of  such  em- 
ployer, superior  to  the  employee  injured,  or  of  a  person  employed  by  such 
employer  having  the  right  to  control  or  direct  the  services  of  such  employee 
injured,  and  also  when  such  injury  results  from  the  wrongful  act,  neglect,  or 

7  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Mc-  switch  engine)  ;  St.  Louis,  I.  M.  &  8.  R. 

Cain  (1900)   67  Ark.  377,  55  S.  W.  165.  Co.  v.  Holmes   (1908)   88  Ark.  181,  114 

9  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Mc-  S.  W.  221   (brakeman). 
Cain   (3900)   67  Ark.  377,  55  S.  W.  165        A   conductor    in   charge    of    a   gravel 

(negligence    inferable    where    cars    are  train    and   under    the    general    superin- 

kicked  at  night  down  a  transfer  track  tendence  of  the  train  master  is  not  in 

at  a   high   rate   of   speed,  without   any  the  same  department  as  a,  train  inspect- 

attempt  to  ascertain  whether  the  track  or  through  whose   negligence  he   is   in- 

is  clear).  jured,  and  who  is  employed  by  the  fore- 

9  8t.  Louis,  I.  M.  <&  8.  R.  Co.  v.  Thur-  man  of  the  repair  shop.  St.  Louis 
mond  (1902)  70  Ark.  411,  68  S.  W.  488.  Southwestern  R.  Go.  v.  Lew/is  (1909)  91 

10  Kansas  City,  Ft.  8.  &  M.  R.  Co.  v.    Ark.  343,  121  S.  W.  268. 

Becker  (1899)  67  Ark.  1,  46  L.R.A.  814,  12 St.  Louis  &  S.  F.  R.  Co.  v.  Furry 

77  Am.  St.  Rep.  78,  53  S.  W.  406.  (1902)    52  C.  C.  A.  518,  114  Fed.  898. 

11  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Du-  See  Choctaw,  0.  d  O.  R.  Co.  v.  Doughty, 
pree   (1907)    84  Ark.  377,  120  Am.  St.  note  3,  supra. 

Rep.   74,   105   S.   W.  878    (foreman  of 
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default  of  a  coemployee  engaged  in  another  department  of  labor  from  that  o: 
the  employee  injured,  or  employed  upon  a  machine,  railroad  train,  switch-signa 
point,  locomotive  engine,  or  other  appliance  than  that  upon  which  the  employei 
[who]  is  injured  is  employed,  or  who  is  charged  with  despatching  trains  oi 
transmitting  telegraphic  or  telephonic  orders  upon  any  railroad,  or  in  the  op 
eration  of  any  mine,  factory,  machine  shop,  or  other  industrial  establishment 

Knowledge  by  an  employee  injured,  of  the  defective  or  unsafe  character  oi 
condition  of  any  machinery,  ways,  appliances,  or  structures  of  such  employer 
shall  not  be  a  bar  to  recovery  for  any  such  injury  or  death  caused  thereby 
unless  it  shall  also  appear  that  such  employee  fully  understood,  comprehended 
and  appreciated  the  dangers  incident  to  the  use  of  such  defective  machinery 
ways,  appliances,  or  structures,  and  thereafter  consented  to  use  the  same,  oi 
continued   in  the  use   thereof. 

When  death,  whether  instantaneous  or  otherwise,  results  from  an  injury  tc 
an  employee  received  as  aforesaid,  the  personal  representative  of  such  employe( 
shall  have  a  right  of  action  therefor  against  such  employer,  and  may  recovei 
damages  in  respect  thereof,  for  and  on  behalf  and  for  the  benefit  of  the  widow 
children,  dependent  parents,  and  dependent  brothers  and  sisters,  in  order  ol 
precedence  as  herein  stated;  but  no  more  than  one  action  shall  be  brought  foi 
such  recovery. 

Any  contract  or  agreement,  express  or  implied,  made  by  any  such  employee 
to  waive  the  benefits  of  this  section,  or  any  part  thereof,  shall  be  null  and  void; 
and  this  section  shall  not  be  construed  to  deprive  any  such  employee,  or  his 
personal  representative,  of  any  right  or  remedy  to  which  he  is  now  entitled 
under  the  laws  of  this  state. 

The  rules  and  principles  of  law  as  to  contributory  negligence  which  apply  tc 
other  cases  shall  apply  to  cases  arising  under  this  section,  except  in  so  fai 
as  the  same  are  herein  modified  or  changed. 

1752a.  Effect  of  this  statute. — A  yard  foreman  is  not  the  felloAv 
servant  of  a  switchman.^ 

There  can  be  no  recovery  for  injuries  to  the  engineer  on  a  worli 
train,  caused  by  the  negligence  of  a  brakeman  of  the  same  train  in 
failing  to  give  proper  notice  of  the  approach  of  another  train,  al- 
though he  was  riding  at  the  time  on  another  train  by  the  order  of  his 
conductor.* 

The  operator  of  an  elevator  in  a  mercantile  building  is  not  in  the 
same  department  as  the  other  employees  of  the  building.' 

The  engineer  in  charge  of  the  engine  virhich  operates  a  pile  driver, 
the  connection  between  the  engine  and  the  hammer  being  made  onl;^ 

t-Masner  v.  Atchison,  T.  &  S.  F.  R.  (1910)  157  Cal.  348,  107  Pac.  695  (ear- 
Co.  (1910)  101  C.  C.  A.  244,  177  Fed.  penter  at  work  on  addition  to  build- 
618.  ing)  ;    Judd  v.   Letts    (1910)    158   Cal 

i Forrest  v.  Southern  P.   Co.    (1909)  359,  41  L.R.A.(N.S.)    156,  111  Pac.   12 

12  Cal.  App.  247,  107  Pac.  155.  (saleswoman  in  department  store). 

S  Morgan     v.     J.     W.    Robinson     Go. 
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by  a  rope,  is  employed  on  "another"  machine  than  an  employee  en- 
gaged in  steadying  the  piles  in  front  of  the  pile  driver.* 

C.  Mississippi. 

1753.  [745a]  Text  of  Constitution  and  statutes.— Const.  1890,  art. 
7,  §  193.  This  constitutional  provision,  which,  vrith  the  exception 
of  the  last  sentence,  was  re-enacted  very  nearly  in  the  same  words  in 
the  Code  of  1892,  §  3559,  and  in  Laws  of  1896,  chap.  87,  runs  as  fol- 
lows: 

Every  employee  of  any  railroad  corporation  (by  chapter  87  of  the  Laws  of 
1896,  this  provision  was  amended  so  as  to  make  it  applicable  to  employees  of 
all  corporations)  l  shall  have  the  same  rights  and  remedies  for  an  injury  suf- 
fered by  him  from  the  act  or  omission  of  the  corporation  or  its  employees,  as 
are  allowed  by  law  to  other  persons  not  employees,  where  the  injury  results 
from  the  negligence  of  a  superior  agent  or  ofBcer,  or  of  a  person  having  the 
right  to  control  or  direct  the  services  of  the  party  injured;  and  also  when  the 
injury  results  from  the  negligence  of  a  fellow  servant  engaged  in  another  de- 
partment of  labor  from  that  of  the  party  injured,  or  of  a  fellow  servant  on 
another  train  of  cars,  or  one  engaged  about  a  different  piece  of  work.  Knowl- 
edge by  an  employee  injured  of  the  defective  or  unsafe  character  or  condition 
of  any  machinery,  ways,  or  appliances  shall  not  be  a  defense  to  an  action  for 
injury  caused  thereby,  except  as  to  conductors  or  engineers  in  charge  of  danger- 
ous or  unsafe  cars  or  engines  voluntarily  operated  by  them.  Where  death  en- 
sues from  any  injury  to  an  employee  the  legal  or  personal  representative  of 
the  person  injured  shall  have  the  same  rights  and  remedies  as  are  allowed  by 
law  to  such  representatives  of  other  persons.  *    Any  contract  or  agreement,  ex- 

iKormider  v.  Penn  Bridge  Co.  (1911)  [1892]  70  Miss.  471,  12  So.  482),  it  was 

16  Gal.  App.  249,  116  Pac.  384.  amended    thus    by    the    Laws    of    1896, 

1  See  Brooks  v.  Mississippi  Cotton  Oil  chap.  87 :  Where  death  ensues  from  an 
Co.  (1899)  76  Miss.  874,  25  So.  479,  injury  to  an  employee  an  action  may  be 
where  an  instruction  ignoring  this  brought  in  the  name  of  the  widow  of 
change  was  held  erroneous.  such  employee  for  the  death  of  her  hus- 

This    act    has    no    application    where  band,  or  by  the  husband  for  the  death 

the  defective  conditions  were  due  to  the  of   his   wife,   or  by   the   parent  for   the 

extreme  cold.     Yazoo   City  Transp.  Co.  death  of  a  child,  or  in  the  name  of  the 

V.   Smith    (1900)    78  Miss.   140,   28   So.  child  for  the  death  of  an  only  parent, 

807.  for  such  damages  as  may  be  suffered  by 

But  the  statute  extending  the  appli-  them    respectively,    by    reason    of    such 

cation  of  the  Gonstitution  to  all  eorpo-  death,  the  damages  to  be  for  the  use  of 

rations  has  been  pronounced  unconstitu-  such  widow,   husband,   or   child,   except 

tional.     Ballard   v.    Mississippi    Cotton  that  in  case  the  widow  should  have  chil- 

Oil  Co.    (1903)    81  Miss.  507,  62  L.R.A.  dren  the   damages   shall  be  distributed 

407,  95  Am.  St.  Rep.  476,  34  So.  533;  as    personal    property    of   the    husband. 

Yazoo  &  M.   Valley  R.   Co.  v.   Sohraag  The  legal  or  personal  representative  of 

(1904)   84  Miss.  125,  36  So.  193.  the  person  injured  shall  have  the  same 

2  As  the  effect  of  this  sentence  was  rights  and  remedies  as  are  allowed  by 
that  the  statute  did  not  enure  to  the  law  to  such  representatives  of  other  per- 
beneflt  of  parent,  child,  husband,  or  sons.  In  every  such  action  the  jury 
wife    (see  Illinois  C.  R.  Co.  v.  Hunter  may  give  such  damages  as  shall  be  fair 


5312  MASTER  AND  SERVANT.  [chap,  lxxi 

press  or  implied,  made  by  any  employee  to  waive  the  benefit  of  this  action  sha 
be  null  and  void;  and  this  section  shall  not  be  construed  to  deprive  any  en: 
ployee  of  a  corporation  or  his  legal  or  personal  representative,  of  any  righ 
or  remedy  that  he  novi^  has  by  the  law  of  the  land.  The  legislature  may  exten 
the  remedies  herein  provided  for  to  any  other  class  of  employees.  3 

By  the  Laws  of  1898,  chap.  66,  the  act  of  1896  was  amended  b; 
adding  a  section  to  the  eilect  that  pending  suits  should  not  be  affectec 
by  any  of  its  provisions.  But  this  act  was  subsequently  pronounce< 
unconstitutional.* 

The  Constitution  does  not  have  a  bearing  on  the  case  where  the  in 
jured  servant  was  guilty  of  contributory  negligence.* 

A  construction  company  having  authority  to  own,  but  not  to  oper 
ate,  a  railroad,  which,  while  engaged  in  constructing  a  line  of  roac 
for  a  railroad  company,  uses  cars  and  engines  in  the  work,  is  no 
operating  a  railroad  within  the  meaning  of  the  Constitution.^ 

A  member  of  a  bridge  crew  who  is  riding  home  from  his  work  or 
a  push  car  propelled  by  a  lever  car  placed  behind  it  is  a  fellow  serv 
ant  of  the  members  of  the  crew  and  underboss  in  charge  of  the  latte: 
car,  so  that  he  cannot  hold  the  railroad  company  liable  for  injury  du( 
to  their  negligence.'' 

Code  1906,  §   1985,  provides  as  follows: 

In  all  actions  against  railroad  companies  for  damages  done  to  persons  oi 
property,  proof  of  injury  inflicted  by  the  running  of  the  locomotives  or  cars 
of  such  company  shall  be  prima  facie  evidence  of  the  want  of  reasonable  skii: 
and  care  on  the  part  of  the  servants  of  the  company  in  reference  to  such  injury 
This  section  shall  also  apply  to  passengers  and  employees  of  railroad  com- 
panies. 8 

and  just  with  reference  to  the   injury  cause   of   action  based  on  the   common 

resulting  from  such  death  to  the  per-  law. 

sons  suing.  4  See  note  1  supra. 

The  Hunter  Case,  however,  was  over-  5  Illinois     G.    R.     Go.    v.    Emmerson 

ruled  by  implication  in  Bussey  v.  Gulf  (1906)   88  Miss.  598,  40  So.  818. 

&  8.  I.  R.  Go.    (1901)   79  Miss.  597,  31  ^Bradford     Constr.     Go.     v.     Beflin 

So.  212,  and  was  expressly  overruled  in  (1906)    88  Miss.   314,   12  L.R.A.(N.S.) 

Yazoo  &  U.  Valley  R.  Co.  v.  Washing-  1040,  42  So.  174,  8  Ann.  Cas.  1077. 

ton    (1908)    92   Miss.   129,  49   So.   614.  "l  Givens  v.  Southern  R.  Go.  (1909)  94 

In  the  latter  case  it  was  held  that  under  Miss.  830,  22  L.R.A.  (N.S.)    971,  49  So. 

the  Mississippi  Constitution  the  phrase  180. 

"legal  or  personal  representatives"  em-  8  Where   the   physical   facts   and   cir- 

braces  not  only  the  executor  or  admin-  cumstances    showed   that   the   employee 

istrator,  but  also  the  heirs  or  next  of  was  beyond  the  path  and  sweep  of  the 

kin,  as  the  case  may  be.  train  when  the  engine  and  several  cars 

3  In    Illinois    G.    R.    Co.    v.    Airams  passed,  the  presumption  of  negligence  on 
(1904)   84  Miss.  456,  36  So.  542,  it  was  the   part  of  the  railroad  is  met.     Ala- 
held  that  a  cause  of  action  based  upon  bama  G.  8.  R.  Go.  v.  Hunnicutt   (1910) 
this  section  of  the  Constitution  cannot  98  Miss.  272,  53  So.  617. 
be    joined    in   the   same   count   with   a 
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As  to  the  constitutionality  of  these  provisions,  see  the  concluding 
•chapter  of  this  treatise. 

1754.  [745b]  Provisions  construed. — a.  Superior  servants. — The 
•constitutional  provision  is  not  applicable,  unless  the  delinquent  serv- 
ant is  superior  to  the  other  in  such  a  sense  that  the  former  can  exer- 
•cise  a  discretion  and  judgment  in  controlling  the  actions  of  the  latter.^ 
Under  state  decisions  a  railroad  engineer  is  not  a  superior  agent,  offi- 
cer, or  person  having  the  right  to  control  or  direct  the  services  of  a 
brakeman  on  the  train.^  A  contrary  view  has  been  taken  in  the  Fed- 
eral court.* 

In  one  case  it  was  held  that  in  an  action  for  injuries  to  a  railroad 
brakeman  caused  by  the  negligence  of  an  engineer,  all  that  is  neces- 
sary to  be  shown  is  that  the  engineer  had  the  authority  to  direct  or 
control  the  services  of  the  injured  employee  on  the  train.* 

A  railroad  engineer  is  the  superior  servant  of  his  fireman.*  The 
engineer  of  a  switch  engine  is  not  a  superior  agent  or  officer  of  the 
railway  company  as  to  a  yard  master.® 


^Fenwich  v.  Illmois  G.  R.  Co.  (1900) 
40  C.  C.  A.  369,  100  Fed.  247,  denying 
recovery  where  one  member  of  a  switch- 
ing crew,  whose  business  it  was  to  dis- 
tribute cars  on  the  various  tracks  in 
the  yard,  to  make  up  the  trains,  was  in- 
jured by  the  negligence  of  another  mem- 
ber of  the  crew  whom  the  yard  master 
had  appointed  foreman  for  the  night  of 
the  accident,  and  to  whom  he  gave  the 
switch  list,  the  evidence  being  that  such 
foreman  merely  called  out  the  track  on 
which  a  car  was  to  be  switched,  as  fixed 
by  usage  or  by  the  switch  list,  and  had 
no  authority  to  command  the  switch- 
man to  pursue  any  particular  line  of 
action,  and  that  he  was  of  the  same  rank 
in  the  service  as  the  others  of  the  crew, 
and  neither  employed  nor  had  power  to 
■discharge  them. 

2  Evans  v.  Louisville,  N.  0.  &  T.  R. 
Co.  (1893)   70  Miss.  527,  12  So.  581. 

The  engineer  of  a  construction  train, 
and  a  laborer  employed  thereon  to  clear 
the  tracks  of  gravel  after  the  unloading 
of  the  cars,  are  fellow  servants.  Brad- 
ford Constr.  Co.  v.  Eeflin  (1906)  88 
Miss.  314,  12  L.R.A.(N.S.)  1040;  42  So. 
174,  8  Ann.  Cas.  1077. 

3  Moore  v.  Illinois  G.  R.  Go.  (1905) 
«7  C.  C.  A.  541,  135  Fed.  67  (holding 
that  a  complaint  which  alleged  that  the 
plaintiff,  a  brakeman,  who  was  injured 
l)y  the  negligence  of  the  engineer  in 
backing  the  engine  upon  him  while  he 

M.  &  S.  Vol.  v.— 333. 


was  between  the  rails  adjusting  the 
valves  of  the  air  brakes,  stated  a  cause 
of  action  under  this  clause  of  the  Con- 
stitution). 

4  Yasoo  &  U.  Valley  R.  Go.  v.  Wash- 
ington  (1908)   92  Miss.  129,  45  So.  614. 

6  Cheaves  v.  Southern  R.  Co.  ( 1903 ) 
82  Miss.  48,  33  So.  649,  34  So.  385. 

Upon  a  second  appeal  ( [1904]  84  Miss. 
565,  36  So.  691)  it  was  contended  that 
§  193  of  the  Constitution  should  be  so 
construed  as  to  mean  that  such  an  em- 
ployee can  recover  only  when  he  is  in- 
jured while  executing,  at  the  very  time 
of  his  injury,  some  special  command  or 
order  given  by  his  superior  officer,  where 
such  officer  is  at  the  time  in  the  exercise 
of  the  right  to  superintend  him  or  to 
direct  his  services,  but  the  court  said: 
"Our  Constitution  plainly  means  that 
wherever  an  employee  is  injured  by  the 
negligence  of  a  superior  officer,  or  of  a 
person  having  the  right  to  direct  or 
control  his  services,  such  employee  is 
entitled  to  recover,  whether  he  is  at  the 
time  obeying  any  special  command  born 
of  the  exigencies  of  the  occasion,  or  is 
engaged  merely  and  simply  in  the  dis- 
charge of  his  ordinary  routine  duties; 
such  superior  officer  or  person  also  be- 
ing engaged  in  discharging  simply  the 
primary  duties  of  his  station,  and  not 
the  positive  duties  of  the  master." 

5  Farquhar  v.  Alabama  &  V.  R.  Co. 
(1900)  78  Miss.  193,  28  So.  850. 
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The  "tender"  of  a  railway  drawbridge  is  a  fellow  servant  of  a  sec- 
tion hand,  as  he  is  not  a  superior  officer  in  charge  of  work.' 

h.  Servants  in  different  departments. — A  fireman  on  a  locomotive 
engine  and  a  telegraph  operator  are  engaged  in  different  departments 
and  about  a  different  piece  of  work.'  A  section  foreman  walking 
along  the  track  is  not  in  the  same  department  as  the  engineer  of  a 
passing  train.* 

Mere  contributory  negligence  is  no  defense  to  a  reckless  and  crim- 
inal disregard  of  his  duty  by  a  servant  in  another  department." 

D.  Montana. 

1755.  [746b,  747]  Text  of  statute.— By  a  territorial  act  originally 
passed  in  1873,  it  was  provided  as  follows: 

In  every  case  the  liability  of  the  corporation  to  a  servant  or  employee  acting 
under  the  orders  of  his  superior  shall  be  the  same  in  cases  of  injury  sustained 
by  default  or  wrongful  act  of  his  superior,  or  to  an  employee  not  appointed  or 
controlled  by  him,  as  if  such  servant  or  employee  were  a  passenger.  See  also 
Rev.  Stat.  1879,  §  31,  p.  471;  Comp.  Stat.  1887,  chap.  35,  §  697;  Mont.  Code 
1895,  §  905. 

Under  this  provision  a  railway  company  was  held  liable  for  the 
negligence  of  an  engine  hostler,  resulting  in  injury  to  his  helper ; ' 
and  damages  were  recovered  against  a  mining  company  for  the  neg- 
ligence of  one  who  employed  and  discharged  employees  in  a  mine, 
supplied  materials  and  implements  for  its  development,  and  had  full 
control  of  the  property,  employees,  tools,  and  materials,  and  com- 
plete charge  of  the  management  and  development  of  the  mine,  no 
other  officer  or  agent  being  present  at  the  mine.^ 

It  was  also  laid  down  that  the  effect  of  the  provision  was  to  give 
a  cause  of  action  against  the  employer  for  the  wrongful  act  of  any 
superior  servant,  whether  or  not  he  exercised  any  control  over  the 
injured  person  before  or  at  the  time  of  the  accident.' 

">  IlUnois  C.  B.  Co.  v.  Bishop   (1899)  'i-Wastl    v.    Montana    Union    R.    Co 

76  Miss.  758,  25  So.  867.     So  far  as  the  (1900)   24  Mont.  159,  61  Pac.  9. 

report  shows,  the  question  of  a  differ-  2  Kelley  v.  Fourth  of  July  Min.   Co. 

ence  of  department  was  not  raised.  (1895)    16  Mont.  484,  41  Pac.  273    (ac- 

^  Illinois  C.  R.  Co.  v.  Hunter   (1892)  cumulation  of  d4bris  allowed  in  a  tun- 

70  Miss.  471,  12  So.  482.  nel  prevented  the  escape  of  a  miner). 

9  Mobile,  J.  &  K.  G.  R.  Co.  v.  Hicks  3  Northern  P.  R.  Co.  v.  Mase  (1894) 
(1908)  91  Miss.  273,  124  Am.  St.  Rep.  11  C.  C.  A.  63,  27  U.  S.  App.  238,  63 
679,  46  So.  360.  Fed.  114   (railway  company  held  liable 

10  Yazoo  &  M.  Valley  R.  Co.  v.  Block  to  a  fireman  of  one  train  for  the  negli- 
(1905)  86  Miss.  426,  38  So.  372.  gence  of  the  conductor  of  another  train 
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But  as  the  statute  imposed  a  greater  burden  upon  domestic  than 
upon  foreign  companies,  it  was  declared  to  have  been  annulled  by 
art.  15,  §  11,  of  the  Constitution,  -which  enacts  that  no  company 
formed  imder  the  laws  of  any  other  country,  state,  or  territory,  shall 
exercise  within  the  state  of  Montana  any  greater  rights  or  privileges 
than  those  possessed  by  corporations  of  the  same  or  similar  char- 
acter created  under  the  laws  of  Montana.*  See  the  concluding 
chapter  of  this  treatise. 

The  text  of  Mont.  Eev.  Codes  1907,  §§  5245-5250,  is  given, 
with  a  memorandum  at  the  end  of  each  section  indicating  the  origin 
of  the  section : 

Sec.  5245.  Railway  Corporation.  Vice  principals. — Every  railway  corpora- 
tion, including  electric  railway  corporations,  doing  business  in  this  state,  shall 
be  liable  for  all  damages  sustained  by  an  employee  thereof,  within  this  state, 
without  contributing  negligence  on  his  part,  when  such  damage  is  caused  by  the 
negligence  of  any  train  despatcher,  telegraph  operator,  superintendent,  master 
mechanic,  yardmaster,  conductor,  engineer,  motorman,  or  of  any  other  employee 
who  has  superintendence  of  any  stationary  or  hand  signal.  [Act  approved 
March  5th,  1903,  §  1.] 

Sec.  5248.  Mining  companies  liable  for  negligence  of  certain  employees. — ■ 
Tliat  every  company,  corporation,  or  individual  operating  any  mine,  smelter,  or 
mill  for  the  refining  of  ores  shall  be  liable  for  any  damages  sustained  by  any 
employees  thereof  within  this  state,  without  contributing  negligence  on  his  part, 
when  Buch  damage  is  caused  by  the  negligence  of  any  superintendent,  foreman, 
shift  boss,  hoisting,  or  other  engineer,  or  crane  men.  [Act  approved  February 
20,  1905,  §  1.] 

Sec.  5249.  Contract  of  insurance  no  bar  to  recovery. — No  contract  of  insur- 
ance, relief,  benefit,  or  indemnity  in  case  of  injury  or  death,  nor  any  other 
contract  entered  into  before  the  injury,  between  the  person  injured  and  any  of 
the  employers  named  in  this  act,  shall  constitute  any  bar  or  defense  to  any 
cause  of  action  brought  under  the  provision  of  this  act.  [Act  approved  Febru- 
ary 20,  1905,  §  2.] 

Sec.  5250.  Survival  of  action. — In  case  of  the  death  of  any  such  employees 
in  consequence  of  any  injury  or  damages  so  sustained,  the  right  of  action  shall 
survive  and  may  be  prosecuted  and  maintained  by  its  heirs  or  personal  repre- 
sentatives.    [Act  approved  February  20,  1905,  §  3.] 

in    leaving    a    switch    open),    reversing  principal),  reversing    (1895)    17  Mont. 

(1893)   57  Fed.  283,  and  approving  con-  189,  42  Pac.  767.    The  view  of  the  court 

struction  given  to  the  statute  by  Shiras,  was  that  the  Constitution  was  "self-ex- 

J.,  in  Ragsdale  v.  Northern  P.  Ji.   Co.  ecuting  as  a  prohibition,  but  not  as  an 

(1890)  42  Fed.  383.  affirmative   imposition   upon,  or  secure- 

iCrisicell  v.  Montana  C.  R.  Co.  (1896)  ment  to,  foreign  companies  of  the  rights 

18  Mont.   167,   33  L.R.A.   554,  44  Pac.  or  privileges  only  accorded  by  state  laws 

525    (conductor  held  not  to  be  a  vice  to  domestic  companies." 
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Sections  5246  and  5247  are  sections  2  and  3  of  the  act  of  Mar( 
2,  1903,  and  are  practically  identical  with  sections  5248  and  524 

See  also  §§  5251,  5252  of  the  Code  (§  1785,  post)  for  provisic 
abrogating  entirely  the  fellow-servant  rule  in  respect  to  railro£ 
employees. 

1756.  Effect  of  Montana  statute  [Code  of  1907].— If  a  plaintiff  seel 
to  recover  under  this  act,  he  must  set  forth  a  statement  of  facts  whic 
clearly  show  his  right  to  recover  under  it.*  Although  the  statu 
(Eev.  Codes,  §§  5248-5250)  makes  the  master  liable  for  the  negl 
gence  of  a  fellow  servant,  which  liability  did  not  previously  exia 
yet  the  act  is  to  be  regarded  not  as  creating  a  new  cause  of  actioi 
but  merely  as  removing  a  defense  which  had  been  available.*  Tl 
scope  of  the  recovery  of  the  heirs  of  an  injured  employee  is  tl 
same  as  his  would  have  been,  but  for  his  death,  including  dai] 
ages  for  the  pain  and  suffering  he  endured.' 

The  word  "engineer,"  as  used  in  §  5245,  refers  only  to  employei 
in  charge  of  locomotives  used  to  move  trains,  and  not  an  employee  i 
charge  of  a  stationary  engine  used  to  move  a  plow  along  the  floe 
of  flat  cars  for  the  purpose  of  unloading  gravel.* 

The  statute  applies  to  injuries  caused  by  the  shift  boss  when  doir 
the  ordinary  work  of  the  mine,  such  as  removing  tools  to  a  pla( 
of  safety,  and  is  not  limited  to  those  occurring  during  the  exercis 
of  his  duties  as  superintendent.  ° 

E.  Ohio. 

1757.  [747c]  Text  of  statute.— Ohio  Gen.  Code  1910,  §  9016  (ac 
of  April  2,  1890),  provides  as  follows: 

Sec.  9016  [act  of  April  2,  1890,  §  3].  In  actions  against  a  railroad  con 
pany  for  personal  injury  to  a  person  while  in  Its  employ,  or  for  death  resultir 

I  Kelly  V.  Northern  P.  R.  Co.   (1906)  ment  Co.  (1910)  41  Mont.  465,  110  Pa 

35   Mont.   243,   88   Pac.    1009    (holding  528    (holding  statute   requiring  actioi 

complaint     insufficient     which     alleged  to  enforce  a  "liability  created  by  sta 

merely  that  "the  defendant  company  so  ute"   to   be   brought   within   two'  yeai 

carelessly     and     negligently     managed,  not  applicable  to  actions  brought  und( 

operated,  and  ran"  its  cars  that  the  in-  the  fellow-servant  act). 

jury  resulted).  3  Ibid.  See  also  Dillon  v.  Oreat  Norti 

A  complaint  not  charging  negligence  em  R.   Co.    (1909)    38  Mont.  485,   IC 

on  the  part  of  any  vice  principal  within  Pac.  960. 

the   statute   does   not  state   a   cause   of  *  Reimke  v.  Northern  P.  E.  Co.  ( 1906 

action.      Thurman    v.    Pittsburg    &    M.  145  Fed.  988. 

Copper   Co.    (1910)    41  Mont.   141,   108  ^  Johnson  v.  Butte  d   8.   Copper   C 

Pac.  588.  (1910)    41  Mont.   158,  —  L.R.A.(N.S. 

S  Beeler  v.  Butte  <t  L.  Copper  Develop-  — ,  108  Pac.  1057. 
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from  such  injury,  arising  from  the  negligence  of  such  company,  or  any  of  its 
officers  or  employees,  in  addition  to  other  liability  it  shall  be  held  that  every 
person  in  .the  employ  of  such  company,  with  actual  power  or  authority  to  direct 
or  control  another  employee  thereof,  is  not  the  fellow  servant,  but  the  superior, 
of  such  other  employee.  Every  person,  also,  in  the  employ  of  such  company, 
who  has  charge  or  control  of  employees  in  a  separate  branch  or  department,  is 
to  be  held  to  be  the  superior,  and  not  fellow  servant,  of  employees  in  another 
branch  or  department,  who  have  no  power  to  direct  or  control  in  the  branch 
or  department  in  which  they  are  employed.   (87  v.  150  §  3.) 

For  a  more  recent  statute  in  this  state,  see  §  1791,  post. 

As  to  the  constitutionality  of  this  statute,  see  the  concluding 
chapter  of  this  treatise. 

1758.  [748]  Effect  of  this  section.— a.  Generally.— This  statute 
has  been  pronounced  constitutional.^ 

A  freight  car  with  the  step  bent  back  under  the  sill  is  within  the 
prohibition  of  the  statute.^ 

&.  Superior  servants. — A  chief  inspector  of  cars,  having  other  in- 
spectors under  him,  is  not  a  fellow  servant  of  a  brakeman.^ 

A  train  despatcher  is  a  representative  of  the  railroad  company 
as  regards  a  locomotive  engineer,  both  at  common  law  and  under 
this  statute.  But  telegraph  operators  are  not  vice  principals  as  to 
trainmen  under  the  statute,  any  more  than  they  were  prior  to  its 
enactment.* 

1  A  statute  making  employees  hav-  gives  notice  to  the  engineer  and  the  con- 
ing charge  of  other  superior  servants  ductor.  He  gives  notice  to  the  engineer 
not  only  as  to  them,  but  as  to  subordi-  of  certain  facts,  from  which  the  duty  of 
nate  employees  in  other  departments  of  the  engineer  arises,  under  the  rules  of 
the  service,  but  permitting  the  doctrine  the  company.  The  conductor  is  in  con- 
of  fellow  servants  to  be  applied  as  be-  trol  of  the  train,  and  the  engineer  and 
tween  superior  servants  generally,  is  the  brakeman  are  his  subordinates.  Sup- 
based  on  a  reasonable  classification,  and  pose  that  the  conductor  sends  an  order 
does  not  deny  to  any  employee  the  equal  to  the  engineer  by  the  brakeman.  Does 
protection  of  the  laws.  Kane  v.  Erie  R.  the  brakeman  thereby  become  a  person 
Co.  (1904)  68  L.R.A.  788,  67  0.  C.  A.  actually  having  power  or  authority  to 
653,  133  Fed.  681,  reversing  (1904)  128  direct  or  control  the  engineer?  Mani- 
Fed.  474.  festly  not.     When  a  switchman  throws 

2  O'Cormell  v.  Pennsylvania  Co.  ( 1902 )  a  switch,  and  signals  to  the  engineer 
55  C.  C.  A.  483,  118  Fed.  989.  that  he  has  done  so,  is  he  actually  exer- 

3  Golumhiis,  E.  Valley  &  T.  R.  Go.  v.  eising  power  or  authority  to  direct  or 
Erich  (1894)  51  Ohio  St.  146,  37  N.  E.  control  the  engineer?  Clearly  not.  The 
128.  duty  of  the  switchman,  in  such  a  case, 

i  Baltimore    &    0.    R.    Co.    v.    Camp  is  merely  to  give  notice  to  the  engineer 

(1895)    13  C.  C.  A.  233,  31  U.  S.  App.  of  the  condition  of  affairs  upon  which 

213,  65  Fed.  952.     The  court  said:    "In  the  engineer  is  required  to  act.     And  so 

our  opinion  the  telegraph  operator  has  the  engineer's  duty  to  act  upon  the  sig- 

neither   power   nor   authority   to   direct  nal    from   the   telegraph    operator    does 

or  control  the  engineer.    He  is  only  the  not  come  from  any  authority  or  power 

medium  through  whom  orders  from  the  to  control  reposed  in  the  telegraph  oper- 

train   dispatcher    are    communicated   to  ator.     The   authority   or    control    is    in 

the   engineer    and    the    conductor.      He  the  train  dispatcher,  who  gives  the  or- 
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Under  clause  2  of  §  3  of  the  Ohio  statute,  a  person  in  the  emplo;] 
of  a  railroad  company  may  be  the  constructive  superior  of  employees 


der,  not  in  the  mere  transmitter  of  it. 
When  there  is  no  order,  but  the  tele- 
graph operator  conveys  by  signal,  to  the 
engineer,  information  as  to  the  position 
of  other  trains,  or  tlie  condition  of  the 
track  ahead,  the  operator  is  the  mere 
register  of  the  fact;  a  mere  notifier;  a 
mere  giver  of  information,  upon  which 
the  engineer,  under  the  rules  of  the  com- 
pany, at  once  knows  his  duty,  and  acts 
accordingly.  .  .  .  There  is  much  less 
ground  for  holding  that  a  telegraph 
operator  has  any  control  or  authority 
over  an  engineer  or  a  conductor,  than 
there  is  that  the  engineer  has  control  or 
authority  over  a  brakeman.  The  engi- 
neer exercises  discretion  to  determine 
when  the  brakes  shall  be  put  on,  and 
when  not.  Knowing  that  his  signals 
are  to  be  acted  on  by  the  brakeman,  and 
having  discretion  to  give  them  as  he 
thinks  it  proper,  in  the  running  of  the 
train,  he  may,  with  some  plausibility, 
be  said  to  exercise  actual  power  and 
authority  over  the  brakeman,  though, 
under  the  decision  of  the  supreme  court 
of  Ohio,  as  we  have  seen,  this  is  not  the 
proper  view.  But  a  telegraph  operator, 
in  giving  notice  to  an  engineer  of  a 
train  about  to  pass,  has  no  discretion 
whatever.  He  gives  the  exact  notice 
which  the  train  dispatcher  orders  him 
to  give,  and  no  other.  He  exercises  no 
discretion.  He  is  a  mere  messenger 
boy.  He  is  the  vehicle  by  which  the 
order  is  carried.  But  it  is  said  that, 
while  this  might  otherwise  be  a  reason- 
able and  proper  construction  of  the 
statute,  there  is  a  clause  in  section  3 
which  imposes  upon  the  court  the  duty 
of  giving  to  the  words  'actually  having 
power  or  authority  to  direct  and  con- 
trol,' a  meaning  they  do  not  usually 
have.  .  .  .  The  argument  is  that  be- 
cause, by  the  decisions  of  the  supreme 
court  of  Ohio  previous  to  the  passage 
of  this  act,  where  one  employee  actually 
had  power  or  authority  to  direct  or  con- 
trol another  employee,  the  two  were  not 
fellow  servants,  and  the  master  was  lia- 
ble for  the  negligence  of  the  superior, 
therefore  the  court  must  now  strain  the 
meaning  of  the  words  'actually  having 
power  or  authority  to  direct  or  control,' 
so  as  to  give  them  a  wider  effect  than 
the  then-prevailing  rule  of  liability,  and 
so    satisfy    the    legislative    intent    ex- 


pressed in  the  words,  'in  addition  to  th( 
liability  now  existing  by  law.'  Fron 
this  necessity  for  a  strained  construe 
tion,  the  court  is  urged  to  hold  thai 
mere  mediums  of  communicating  orders 
mere  signal  givers,  mere  registers  ol 
facts,  exercise  actual  power  and  author 
ity  to  direct  and  control  the  persons  tt 
whom  it  is  merely  their  duty  to  commu 
nicate  information  or  orders  issued  bj 
others.  It  is  true  that  in  the  construc- 
tion of  a  statute  it  is  the  duty  of  tht 
court,  when  it  can,  to  give  effect  and 
meaning  to  every  clause  and  part  of  it 
It  is  also  true  that,  before  the.  passage 
of  the  act,  it  was  uniformly  held  by 
state  courts  of  Ohio  that  any  person  ir 
the  employ  of  a  railroad  company  or 
other  master,  actually  having  power  oi 
authority  to  direct  or  control  any  other 
employee  of  tlie  same  master,  was  his 
superior,  and  that  the  master  was  liable 
for  injury  to  the  inferior  caused  by  the 
negligence  of  such  superior.  .  .  .  But 
the  words,  'in  addition  to  the  liability 
now  existing  by  law,'  can  have  no  effect 
to  pervert  the  ordinary  meaning  of  lan- 
guage. Courts  are  not  compelled  to 
stultify  themselves  for  the  purpose  of 
reconciling  inexplicable  inconsistencies 
of  legislatures;  nor,  in  this  ease,  is  it 
necessary  for  the  court  to  do  so.  The 
second  provision  in  section  3,  namely, 
that  the  superior  in  one  branch  or  de- 
partment shall  not  be  the  fellow  servant 
of  a  subordinate  in  another  branch,  does 
add  to  the  liability  of  the  railway  com- 
panies under  the  decisions  of  the  Ohio 
courts,  as  they  were  at  the  time  of  the 
passage  of  this  act.  .  .  .  The  words, 
'in  addition  to  the  liability  now  exist- 
ing by  law,'  therefore,  may  be  given 
effect  by  referring  them  to  this  latter 
provision  of  the  section.  Taking  the 
parts  of  the  section  together,  it  would 
seem  that  the  first  clause  was  intro- 
duced as  merely  declaratory  of  the  law 
then  existing,  for  the  purpose  of  making 
fuller  and  clearer  the  meaning  of  the 
legislature  with  reference  to  the  second 
clause.  In  commenting  on  the  first 
clause,  and  the  alleged  implication  in 
the  statute  that  it  increased  the  liabil- 
ity of  railroad  companies,  Judge  Brad- 
bury, in  delivering  the  opinion  in  Cin- 
cinnati, H  &  D.  R.  Co.  V.  Margrat 
(1894)    51   Ohio   St.   130,   37   N.   E.   11 
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in  other  departments,  although  he  is  the  actual  superior  of  but  a 
single  employee.^ 

The  negligence  of  a  superior  servant  of  a  railroad  company  caus- 
ing injury  to  an  employee  under  his  control  renders  the  employee 
liable,  although  the  negligence  was  in  respect  of  the  performance 
of  the  work  of  the  kind  done  by  the  injured  person,  and  not  in  the 
performance  of  any  duty  imposed  by  law  on  the  master  personally.^ 

The  conductor  of  a  train,  being  in  control  of  the  same  and  the 
other  employees  thereon,  in  the  absence  of  rules  or  proof  of  a  cus- 
tom or  express  authority  to  the  contrary,  is  not  deposed  from  such 
control  by  the  accidental  parting  of  the  train  en  routes  nor  is  lihe 
engineer  thereby  made  the  superior  in  direction  and  control  of 
a  brakeman  who  happens  to  be  with  him  on  a  section  of  such  divided 
train.'' 

c.  Servants  in  different  departments. — Separate  train  crews, 
whether  on  the  road  or  on  switch  engines  in  the  yard,  are  in  sep- 
arate branches  or  departments  of  labor.*  Trainmen  and  trackmen 
are  not  in  the  same  department.*    But  an  engineer  and  a  brakeman 


(see  next  note),  said:  'The  remedy  was 
so  complete,  where  the  relation  of  su- 
perior and  subordinate  actually  existed 
that  the  statute  here  could  have  little 
or  no  operation.  Still,  it  may  be  said, 
that  the  statute  makes  the  rules  of  lia- 
bility of  certain  and  universal  applica- 
tion, denying  any  exception  to  its  oper- 
ation, wherever  the  relation  of  subordi- 
nate and  superior  exist,  and  the  subor- 
dinate is  injured  by  the  negligence  of 
the  superior  while  engaged  in  the  com- 
mon service.'  There  is  no  suggestion  in 
this,  by  the  court,  that  the  words,  'ac- 
tually having  power  and  authority  to 
direct  and  control,'  do  not  describe  a  re- 
lation in  which  one  is  the  'superior'  and 
the  other  the  'subordinate,'  within  the 
ordinary  meaning  of  those  terms.  It 
seems  too  plain  for  further  argument 
that  the  conductor  and  the  engineer  are 
not  subordinates  of  the  telegraph  oper- 
ator, within  the  statute." 

6  Thus,  an  engineer  is  not  the  fellow 
servant  of  the  brakeman  on  another 
train  {Cincinnati,  H.  £  D.  R.  Go.  v. 
Margrat  [1894]  51  Ohio  St.  130,  37  N. 
E.  11)  ;  nor  of  a  fireman  on  another 
engine  [Erie  R.  Co.  v.  Kane  [1902]  55 
C.  C.  A.  129,  118  Fed.  223,  second  appeal 
[1906]  73  C.  C.  A.  672,  142  Fed.  682); 
nor  of  a  member  of  a  gang  engaged  in 
cleaning  the  yards  {New  York,  C.  &  St. 


L.  R.  Co.  V.  Roe  [1903]  25  Ohio  C.  C. 
628).  Compare  Northern  P.  R.  Co.  v. 
Mase  (1894)  11  C.  C.  A.  63,  27  U.  S. 
App.  238,  63  Fed.  114,  decided  under 
the  Montana  statute,  §  1755,  ante. 

6  Pcirce  v.  Van  Dusen  { 1897 )  24  C.  C. 
A.  280,  47  U.  S.  App.  339,  78  Fed.  693. 
The  court  said  that,  if  a  different  con- 
struction were  adopted,  the  Ohio  stat- 
ute would  be  deprived  of  all  practical 
value  and  the  manifest  object  of  the 
legislature  in  passing  it  would  be  de- 
feated. 

As  to  the  common-law  doctrine  under 
similar  circumstances,  see  §§  1472-1476, 
ante. 

7  Cleveland,  L.  &  W.  R.  Co.  v.  man- 
ower  (1904)  70  Ohio  St.  166,  71  N.  E. 
279. 

iKame  v.  Erie  R.  Co.  (1906)  73  C. 
C.  A.  672,  142  Fed.  682. 

Switching  crews,  although  in  the  same 
yard,  are  in  separate  branches  of  the 
force,  and  the  members  thereof  are  not 
fellow  servants.  Erie  R.  Co.  v.  Kane 
(1902)  55  C.  C.  A.  129,  118  Fed.  223. 
See  also  R.  Co.  v.  Munger  (1901)  64 
Ohio  St.  601,  61  N.  E.  1147. 

9  The  conductor  and  engineer  of  a 
yard  engine  are  in  a  different  depart- 
ment from  that  of  a  switchman  whose 
duty  it  is  to  open  switches.   Lake  Shore 
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upon  the  same  train  are  in  the  same  department.*"  An  employee 
of  a  railroad,  whose  duty  it  is  to  hook  and  unhook  the  buckets  used 
for  unloading  coal  cars,  is  in  the  same  department  with  the  engi- 
neer operating  the  engine  which  hoists  the  buckets.** 

F.  Oregon. 

1759.  Text  of  statute.—  The  provisions  of  Laws  1903,  p.  20,  §§  1, 
2  (Or.  Comp.  Stat.  §§  6946,  6947),  are  as  follows: 

Sec.  1  ( Sec.  6946 ) .  Every  corporation  operating  a  railroad  in  this  state, 
whether  such  corporation  be  created  under  the  laws  of  this  state  or  otherwise, 
shall  be  liable  in  damages  for  any  and  all  injury  sustained  by  any  employee  of 
such  corporation  as  follows:  When  such  injury  results  from  the  wrongful  act, 
neglect,  or  default  of  an  agent  or  officer  of  such  corporation,  superior  to  the 
employee  injured,  or  of  a  person  employed  by  such  corporation,  having  the  right, 
to  control  or  direct  the  services  of  such  employee  injured,  or  the  services  of 
the  employee  by  whom  he  is  injured;  and  also  when  such  injury  results  from 
the  wrongful  act,  neglect,  or  default  of  a  coemployee  engaged  in  another  depart- 
ment of  labor  from  that  of  the  employee  injured,  or  of  a  coemployee  on  another 
train  of  cars,  or  of  a  coemployee  who  has  charge  of  any  switch,  signal  point,  or 
locomotive  engine,  or  who  is  charged  with  despatching  trains  or  transmitting 
telegraphic  or  telephonic  orders.  Knowledge  by  an  employee  injured,  of  the- 
defective  or  unsafe  character  or  condition  of  any  machinery,  ways,  appliances, 
or  structures  of  such  corporation,  shall  not  of  itself  be  a  bar  to  recovery  for  any 
injury  or  death  caused  thereby.  When  death,  whether  instantaneous,  or  other- 
wise, results  from  an  injury  to  any  employee  of  such  corporation,  received  as. 
aforesaid,  the  personal  representative  of  such  employee  shall  have  a  right  of 
action  therefor  against  such  corporation,  and  may  recover  damages  in  respect, 
thereof.  Any  contract  or  agreement,  express  or  implied,  made  by  any  such 
employee  to  waive  the  benefit  of  this  section,  or  any  part  thereof,  shall  be  null 
and  void,  and  this  section  shall  not  be  constructed  to  deprive  any  such  employee, 
or  his  personal  representative,  of  any  right  or  remedy  to  which  he  is  now  en- 
titled under  the  laws  of  this  state. 

&  M.  8.  R.  Co.  V.  Pero   (1901)   22  Ohio  low  servants.    Cleveland,  L.  &  W.  iS.  Co. 

C.  C.  130,  12  Ohio  C.  D.  25.  v.   Shanower    (1904)    70   Ohio   St.   166, 

An  engineer  on  a  train  is  not  in  the  71  N.  E.  279. 
same  department  of  service  as  a  track        An  engineer  and  brakeman  upon  the- 

walker.      Erie    R.    Co.    v.    McCormick  same  train  are  fellow  servants;  being  on 

(1902)  24  Ohio  C.  C.  86.  the  same  train  and  in  the  promotion  of 

10  An  engineer   and  a  brakeman,  the  a  single  object  they  are  in  a  single  de- 

latter  not  being  under  the  actual  direc-  partment,   and  not  in   separate  depart- 

tion   and  control   of   the  former,   being  ments,   and   they   are   so   associated   to- 

upon  the  same  train  of  cars  and  engaged  gether    that    they    would    naturally    he 

in  the  common  purpose  and  employment  careful    of   the   train    and   consequently 

of  operating  the  same  train  of  cars,  are  careful    of    each    other.      Eill    v.    Lake 

in  the  same  branch  or  department,  and  Shore  d  M.  S.  R.  Co.    (1901)    22  Ohio 

not  in  separate  branches  or  departments,  C.  C.  291,  12  Ohio  C.  I).  241. 
Avithin  the  meaning  of  §  3365-22,  Rev.        n  Froelich  v.  Toledo  &  0.   C.  R.  Co. 

Stat.   (87  0.  L.  149)  ;  and  they  are  fel-  (1903)   24  Ohio  C.  C.  359. 
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Sec.  2  (Sec.  6947).  The  rules  and  principles  of  law  as  to  contributory  negli- 
gence, which  apply  to  other  cases,  shall  apply  to  cases  arising  under  this  act, 
except  in  so  far  as  the  same  are  herein  modified  or  changed. 

The  following  statute  was  adopted  by  tlie  people  of  Oregon  on 
November  8,  1910,  by  virtue  of  the  initiative  power  vested  in  them 
by  the  state  Constitution: 

Sec.  1  of  this  act  imposes  certain  specific  duties  upon  the  master, 
and  will  be  discussed  in  chapters  lxxviii.  et  seq.,  post. 

Sec.  2.  The  manager,  superintendent,  foreman,  or  other  person  in  charge  or 
control  of  the  construction  or  works  or  operation,  or  any  part  thereof,  shall  be 
held  to  be  the  agent  of  the  employer  in  all  suits  for  damages  for  death  or  injury 
suffered  by  an  employee. 

Sec.  3.  It  shall  be  the  duty  of  owners,  contractors,  subcontractors,  foremen, 
architects,  or  other  persons  having  charge  of  the  particular  work,  to  see  that 
the  requirements  of  this  act  are  complied  with;  and  for  any  failure  in  this 
respect  the  person  or  persons  delinquent  shall,  upon  conviction  of  violating  any 
of  the  provisions  of  this  act,  be  fined  not  less  than  $10,  nor  more  than  $1,000, 
or  imprisoned  not  less  than  ten  days,  nor  more  than  one  year,  or  both,  in  the 
discretion  of  the  court;  and  this  shall  not  aflfect  or  lessen  the  civil  liability  of 
such  persons  as  the  case  may  be. 

Sec.  4.  If  there  shall  be  any  loss  of  life  by  reason  of  the  neglects  or  failures 
or  violations  of  the  provisions  of  this  act  by  any  owner,  contractor,  or  subcon- 
tractor, or  any  person  liable  under  the  provisions  of  this  act,  the  widow  of  the 
person  so  killed,  his  lineal  heirs  or  adopted  children,  or  the  husband,  mother, 
or  father,  as  the  case  may  be,  shall  have  a  right  of  action  without  any  limit 
as  to  the  amount  of  damages  which  may  be  awarded. 

Sec.  5.  In  all  actions  brought  to  recover  from  an  employer  for  injuries  suf- 
fered by  an  employee,  the  negligence  of  a  fellow  servant  shall  not  be  a  defense 
where  the  injury  was  caused  or  contributed  to  by  any  of  the  following  causes, 
namely:  Any  defect  in  the  structure,  materials,  works,  plant,  or  machinery, 
of  which  the  employer  or  his  agent  could  have  had  knowledge  by  the  exercise 
of  ordinary  care;  the  neglect  of  any  person  engaged  as  superintendent,  manager, 
foreman,  or  other  person  in  charge  or  control  of  the  works,  plant,  machinery, 
or  appliances ;  the  incompetency  or  negligence  of  any  person  in  charge  of  or 
directing  the  particular  work  in  which  the  employee  was  engaged  at  the  time 
of  the  injury  or  death ;  the  incompetency  or  negligence  of  any  person  to  whose 
orders  the  employee  was  bound  to  conform  and  did  conform,  and  by  reason  of 
his  having  conformed  thereto  the  injury  or  death  resulted;  the  act  of  any  fellow 
servant  done  in  obedience  to  the  rules,  instructions,  or  orders  given  by  the  em- 
ployer or  any  other  person  who  has  authority  to  direct  the  doing  of  said  act. 

Sec.  6.  The  contributory  negligence  of  the  person  injured  shall  not  be  a  de- 
fense, but  may  be  taken  into  account  by  the  jury  in  fixing  the  amount  of  the 
damages. 

Sec.  7.  All  acts  or  parts  of  acts  inconsistent  herewith  are  hereby  repealed. 

It  has  been  held  that  this  act  took  effect  on  the  day  of  its  adop- 
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tion,  there  being  nothing  to  the  contrary  declared  therein,  withou 
an  oflScial  canvass  of  the  votes  and  a  proclamation  by  the  governor. 

1759a.  Effect  of  statute  (act  of  1903).—  A  complaint  under  thii 
statute  is  insufficient  if  it  fails  to  allege  that  the  defendant  wat 
operating  a  railroad.^ 

A  foreman  in  charge  of  a  construction  gang  in  directing  anc 
controlling  the  conduct  and  services  of  the  employees  is  a  representa 
tive  of  the  master.^ 

G.  South  Caeolina. 

1760.  [748a]  Text  of  Constitution.—  Const.  1895,  art.  9,  §  15, 
The  contents  of  this  constitutional  provision  are  as  follov^s : 

Sec.  15.  Every  employee  of  any  railroad  corporation  shall  have  the  same 
rights  and  remedies  for  any  injury  suffered  by  him  from  the  acts  or  omissions  ol 
said  corporation  or  its  employees  as  are  allowed  by  law  to  other  persons  not 
employees,  when  the  injury  results  from  the  negligence  of  a  superior  agent  or 
officer,  or  of  a  person  having  a  right  to  control  or  direct  the  services  of  a  party 
injured,  and  also  when  the  injury  results  from  the  negligence  of  a  fellow  servant 
engaged  in  another  department  of  labor  from  that  of  the  party  injured,  or  of  a 
fellow  servant  on  another  train  of  cars,  or  one  engaged  about  a  different  piece 
of  work.  Knowledge  by  any  employee  injured  of  the  defective  or  unsafe  char- 
acter or  condition  of  any  machinery,  ways,  or  appliances  shall  be  no  defense  to 
an  action  for  injury  caused  thereby,  except  as  to  conductors  or  engineers  in 
charge  of  dangerous  or  unsafe  cars  or  engines  voluntarily  operated  by  them. 
When  death  ensues  from  any  injury  to  employees,  the  legal  or  personal  repre- 
sentatives of  the  person  injured  shall  have  the  same  right  and  remedies  as  are 
allowed  by  law  to  such  representatives  of  other  persons.  Any  contract  or  agree- 
ment, expressed  or  implied,  made  by  any  employee  to  waive  the  benefit  of  this 
section  shall  be  null  and  void;  and  this  section  shall  not  be  construed  to  deprive 
any  employee  of  a  corporation,  or  his  legal  or  personal  representative  of  any 
remedy  or  right  that  he  now  has  by  the  law  of  the  land.  The  general  assembly 
may  extend  the  remedies  herein  provided  for  to  any  other  class  of  employees. 

1761.  [748b]  Effect  of  this  provision.— a.  Generally — The  provi- 
sions of  the  Constitution  on  the  subject  of  fellow  servants  cannot  be 
avoided  by  a  railroad  company  by  the  adoption  or  promulgation  of 
rules  on  the  subject.^ 

1  Bradley  v.   Union  Bridge  <t  Gonstr.  2  Sorenson  v.  Oregon  Power  Co.  ( 1905 ) 

Co.   (1911)   185  Fed.  544.  47  Or.  24,  82  Pac.  10. 

I  Elliff  V.  Oregon  R.  d  Nav.  Co.  (1Q09)  l  Snipes   v.   Southern   R.    Co.    (1908) 

53  Or.  66,  99  Pac.  76.  91  C.  C.  A.  593,  166  Fed.  1. 
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In  a  few  cases  the  question  has  arisen  whether  the  injured  servant 
was  within  the  protection  of  the  Constitution.* 

b.  Superior  servants. — The  right  of  a  servant  to  recover  under 
this  provision  is  established  by  any  evidence  which  justifies  a  jury  in 
finding  that  the  delinquent  employee  controlled  the  services  of  the 
person  injured.^  An  instruction  which,  in  effect, .  states  this  doc- 
trine, is  proper.* 

That  a  foreman  directing  the  loading  of  wheels  onto  a  car  under- 
takes to  block  them  so  as  to  prevent  their  rolling  back  on  the  work- 
men does  not,  as  matter  of  law,  prevent  his  negligence  in  perform- 
ing that  act  from  being  that  of  a  superintendent.^ 

c.  Servants  in  different  departments. — The  provision  as  to  serv- 
ants in  different  departments  has  been  construed  in  a  few  cases.* 


2  An  assistant  car  repairer  while  at 
work  repairing  a  car  is  within  the  pro- 
tection of  the  Constitution.  Whisonant 
V.  Atlanta  &  G.  Air  Line  R.  Co.  (1910) 
86  S.  C.  300,  68  S.  E.  566. 

"A  section  hand  in  the  employment 
of  a  railroad  corporation  is  within  the 
meaning  of  the  words  'every  employee 
of  any  railroad  corporation,'  provided 
for  in  art.  9,  §  15  of  the  Constitution." 
Hallums  v.  Southern  B.  Co.  82  S.  C. 
299,  64  S.  E.  147,  17  Ann.  Cas.  511. 

3  A  member  of  a  gang  engaged  in  load- 
ing rails  on  flat  oars  may  recover  for 
injuries  caused  by  the  negligence  of  an 
employee  who  was  charged  with  the 
duty  of  giving  orders  to  the  men  when 
to  take  hold  of  rails,  when  to  raise 
them,  and  when  to  throw  them  on  the 
car.  It  is  immaterial  whether  the  "call- 
er" is  appointed  by  the  foreman  or  se- 
lected by  the  workmen  themselves. 
Rutherford  v.  Southern  B.  Go.  (1899) 
66  S.  C.  446,  35  S.  E.  136  (failure  to 
countermand  an  order ) . 

A  conductor  is  not  the  fellow  servant 
of  the  engineer  of  his  train.  Snipes  v. 
Southern  R.  Go.  (1908)  91  C.  C.  A. 
593,  166  Fed.  1. 

The  conductor  of  a  train  is,  as  to  the 
engineer,  the  representative  of  the  rail- 
wav  company.     Reed  v.  Southern  R.  Co. 

(1906)  75  S.  C.  162,  55  S.  E.  218. 

An  engineer  is  the  vice  principal  of 
his  fireman.     Pagan  v.  Southern  R.  Co. 

(1907)  78  S.   C.  413,  59  S.  E.  32,  Vi 
Ann.  Cas.  1105. 

The  engineer  having  the  right  to 
direct  or  control  the  services  of  the  fire- 
man under  the  rules  of  the  company,  the 
latter  is  liable  for  injury  to  the  fireman 


resulting  from  the  engineer's  negligence. 
Stephens  v.  Southern  R.  Co.  (1909)  82 
S.  C.  542,  64  S.  E.  601. 

But  the  railroad  company  is  not  liable 
for  an  injury  to  a  brakeman  caused  by 
the  negligence  of  the  engineer.  Pagan 
V.  Southern  R.  Co.  (1907)  78  S.  C.  413, 
59  S.  E.  32,  13  Ann.  Cas.  1105. 

So,  a  flagman  who  is  injured  while  he 
is  obeying  the  orders  of  the  conductor  is 
the  fellow  servant  of  the  engineer 
through  whose  negligence  he  was  in- 
jured, although  he  was  instructed  to 
obey  the  orders  of  the  engineer  also. 
Lyon  V.  Charleston  &  W.  C.  R.  Co. 
(1906)   77  S.  C.  328,  58  S.  E.  12. 

And  a  roadmaster  who,  while  at  work 
clearing  away  a  wreck,  voluntarily  di- 
vides the  work  between  himself  and  the 
conductor  of  the  work  train,  cannot  re- 
cover for  injuries  caused  by  the  negli- 
gence of  the  engineer  of  the  train,  who 
was  a  subordinate  of  the  conductor. 
McDaniel  v.  Charleston  &  W.  C.  R.  Co. 
(1904)   70  S.  C.  95,  49  S.  E.  2. 

4  Bussey  v.  Charleston  &  W.  C.  R.  Co. 
(1898)  52  S.  C.  438,  30  S.  E.  477. 

SRippy  V.  Southern  R.  Co.  (1908) 
80  S.  0.  539,  21  L.R.A.(N.S.)  601,  61  S. 
E.  1010. 

6  The  members  of  a  car  crew  are  not 
fellow  servants  of  a  watchman  or  flag- 
man at  a  crossing.  Betchman  v.  Sea- 
board Air  Line  R.  Co.  (1906)  75  S.  C. 
68,  55  S.  E.  140. 

Removing  different  portions  of  a 
wreck  is  not  being  engaged  in  different 
kinds  of  work.  McDaniel  v.  Charleston 
c6  W.  0.  R.  Co.  (1904)  70  S.  C.  95,  49 
S.  E.  2. 
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H.  Utah. 

1762.  [751b]  Text  of  statute. — The  contents  of  the  fellow-servan 
statute  of  1896  (Utah  Comp.  Laws  1907,  §§  1342,  1343)  are  as 
follows : 

Sec.  1342.  Who  are  vice  principals.  All  persons  engaged  in  the  service  oi 
any  person,  firm,  or  corporation,  foreign  or  domestic,  doing  business  in  thit 
state,  who  are  intrusted  by  such  person,  firm,  or  corporation,  as  employer,  witi 
the  authority  of  superintendence,  control,  or  command  of  other  persons  in  the 
employ  or  service  of  such  employer,  or  with  the  authority  to  direct  any  othei 
employee  in  the  performance  of  any  duties  of  such  employee,  are  vice  principals 
of  such  employer  and  are  not  fellow  servants. 

Sec.  1343.  Who  are  fellow  servants.  All  persons  who  are  engaged  in  the  serv 
ice  of  such  employer,  and  who,  while  so  engaged,  are  in  the  same  grade  of  serv- 
ice and  are  working  together  at  the  same  time  and  place  and  to  a  commor 
purpose,  neither  of  such  persons  being  intrusted  by  such  employer  with  anj 
superintendence  or  control  over  his  fellow  employees,  are  fellow  servants  with 
each  other:  Provided,  That  nothing  herein  contained  shall  be  so  construed  as 
to  make  the  employees  of  such  employer  fellow  servants  with  other  employees 
engaged  in  any  other  department  of  service  of  such  employer.  Employees  whc 
do  not  come  within  the  provisions  of  this  section  shall  not  be  considered  fellow 
servants. 

As  to  the  constitutionality  of  this  statute,  see  the  concluding 
chapter  of  this  treatise. 

1763.  [752]  Construction  of  this  provision.' —  a.  Generally.  —  The 
statute  is  not  retroactive.^ 

A  master  is  liable  for  the  killing  of  a  servant  struck  by  a  bucket 
allowed  to  fall  down  a  mine  shaft  because  of  the  inexperience  of  a 
servant  temporarily  in  charge  of  the  hoisting  mechanism,  althougt 
this  servant  is  permitted  by  the  competent  engineer  to  exchange 
places  with  him  in  violation  of  the  master's  instructions,  where, 
under  a  statute,  they  are  not  fellow  servants  with  the  deceased ;  since 
the  engineer,  in  permitting  the  exchange,  does  not  act  beyond  the 
scope  of  his  employment.^ 

b.  Superior  servants. — An  engineer  is  the  vice  principal  of  his 
fireman.^     The  acts  of  a  mine  foreman  are  chargeable  to  the  com- 

I  stall  V.   Daly   Min.   Co.    (1899)    19  1343   of  the  Revised   Statutes   of  Utal 

Utah,  271,  57  Pac.  295.  make  all  servants  employed  in  the  serv- 

^  Lewis  v.  Mammoth  Min.  Co.   (1908)  ice  of  a  master  doing  business  in  thai 

33  Utah,  273,  15  L.R.A.(N.S.)    439,  93  state,  who  are  intrusted  by  him  with  au- 

Pac.  732.  thority  to  command  his  other  servants 

3  Southern  P.  Co.  v.  Schoer  (1902)  57  or  with  the  authority  to  direct  anothei 

L.R.A.   707,  52   C.   C.  A.  268,  114  Fed.  of  his  servants  in  the  discharge  of  his 

466.    It  was  here  said  that  §§  1342  and  duties,  vice  principals  of  their  master 
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pany.      A  foreman   is  not   a  fellow  servant  of   a   lineman  under 
him.* 

c.  Servants  in  different  departments. — The  engineer  of  a  train  is 
not  the  fellow  servant  of  a  section  boss  and  the  men  under  him,  while 
they  are  performing  their  ordinary  duties.^  ISTor  is  a  section  hand, 
while  unloading  ties  from  a  car  a  fellow  servant  of  the  engineer  on 
an  engine  which  is  moving  the  car/  But  the  brakeman  of  a  con- 
struction train  is  a  fellow  servant  of  a  laborer  engaged  in  the  con- 
struction of  the  roadbed.' 

Where  two  sections  of  a  train  are  run  as  separate  and  distinct 
trains,  the  crew  of  one  section  are  not  the  fellow  servants  of  the 
■other.' 

A  workman  employed  in  running  the  elevator  used  to  take  men 
and  material  into  and  out  of  the  mine  is  not  a  fellow  servant  of  a 
miner  being  transported."  Whether  or  not  a  workman  engaged  in 
the  lower  tunnel  of  a  mine  was  a  fellow  servant  of  one  engaged  in 
the  upper  tunnel,  about  12  feet  above,  was  held  to  be  a  question  for 
the  jury  upon  evidence  that  neither  was  ordinarily  in  sight  or  hear- 
ing of  the  other." 

I.  Virginia. 

1764.  Text  of  Constitution  and  statute. —  The  Constitution  of  Vir- 
ginia (Va.  Code  1904,  p.  cclix)  provides  as  follows : 

Sec.  162.  The  doctrine  of  fellow  servant,  so  far  as  it  affects  the  liability  of 
the  master  for  injuries  to  his  servant  resulting  from  the  acts  or  omissions  of 
any  other  servant  or  servants  of  the  common  master,  is,  to  the  extent  hereinafter 
stated,  abolished  as  to  every  employee  of  a  railroad  company,  engaged  in  the 
physical  construction,   repair,  or  maintenance  of  its  roadway,  track,  or  any  of 

and  charge  him  with  liability  for  their  8  hukio  v.  Southern  P.  Go.  ( 1908 )  160 

negligence,  whether  it  was  committed  in  Fed.  135. 

the  discharge  of  the  positive  duties  of  9  Meyers  v.  San  Pedro,  L.  A.  &  8.  L. 

the  master  or  in  the  performance  of  the  R.  Co.    (1909)    36  Utah,  307,  104  Pac. 

primary  duties  of  the  servants.  736,  21   Ann.  Cas.   1129. 

i  Downey  v.  Gemini  Min.  Co.    (1902)  ^0  Jenkins     v.     Mammoth     Min.     Co. 

24  Utah,  431,  91  Am.  St.  Eep.  798,  68  (1902)  24  Utah,  513,  68  Pac.  845. 

Pac.  414.  ^^  Dryburg   v.    Mercur    Gold    Min.    & 

^  Black     V.     Rocky     Mountain     Bell  Mill.  Co.    (1898)    18  Utah,  410,  55  Pac. 

Teleph.    Co.    (1903)    26    Utah,    451,    73  367,  declaring  it  to  be  gross  negligence 

Pac.  514.     To  the  same  effect.  Frits  v.  to  remove  the  waste  supporting  one  up- 

Western  U.  Teleg.  Co.   (1902)   25  Utat,  right    of    a    ladder    used    by    workmen 

263,  71  Pac.  209.  in  passing  from  the  upper  to  the  lower 

6  Neesley  v.  Southern  P.  Co.  ( 1909 )  level  of  a  mine,  where  it  was  dark,  and 
35  Utah,  259,  99  Pac.  1067.  the   changed  condition  was  not  observ- 

7  Braegger  v.  Oregon  Short  Line  R.  able  to  one  attempting  to  pass  from  the 
Co.   (1902)   24  Utah,  391,  68  Pac.  140.  upper  level. 
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the  structures  connected  therewith,  or  in  any  work  in  or  upon  a  car  or  engini 
standing  upon  a  track,  or  in  the  physical  operation  of  a  train,  car,  engine,  oi 
switch,  or  in  any  service  requiring  his  presence  upon  a  train,  car,  or  engine 
and  every  such  employee  shall  have  the  same  right  to  recover  for  every  injur] 
suffered  by  him  from  the  acts  or  omissions  of  any  other  employee  or  employeei 
of  the  common  master  that  a  servant  would  have  (at  the  time  when  this  Con 
stitution  goes  into  effect)  if  such  acts  or  omissions  were  those  of  the  maste] 
liimself  in  the  performance  of  a  nonassignable  duty:  Provided,  that  the  injurj 
so  suffered  by  such  railroad  employee  result  from  the  negligence  of  an  ofiScei 
or  agent  of  the  company  of  a  higher  grade  of  service  than  himself,  or  fron 
that  of  a  person  employed  by  the  company,  having  the  right,  or  charged  wit! 
the  duty,  to  control  or  direct  the  general  services  or  the  immediate  work  oJ 
the  party  injured,  or  the  general  services  or  the  immediate  work  of  the  coem 
ployee  through  or  by  whose  act  or  omission  he  is  injured;  or  tliat  it  resuH 
from  the  negligence  of  a  coemployee  engaged  in  another  department  of  labor, 
or  engaged  upon,  or  in  charge  of,  any  car  upon  which,  or  upon  the  train  oi 
which  it  is  a  part,  the  injured  employee  is  not  at  the  time  of  receiving  the 
injury,  or  who  is  in  charge  of  any  switch,  signal  point,  or  locomotive  engine,  oi 
is  charged  with  despatching  trains  or  transmitting  telegraphic  or  telephonic  or- 
ders therefor;  and  whether  such  negligence  be  in  the  performance  of  an  as- 
signable or  nonassignable  duty.  The  physical  construction,  repair,  or  mainte- 
nance of  the  roadway,  track,  or  any  of  the  structures  connected  therewith,  and 
the  physical  construction,  repair,  maintenance,  cleaning,  or  operation  of  trains, 
cars,  or  engines,  shall  be  regarded  as  different  departments  of  labor  within 
the  meaning  of  this  section.  Knowledge,  by  any  such  railroad  employee  injured, 
of  the  defective  or  unsafe  character  or  condition  of  any  machinery,  ways,  ap- 
pliances, or  structures,  shall  be  no  defense  to  an  action  for  injury  caused  there- 
by. When  death,  whether  instantaneous  or  not,  results  to  such  an  employee 
from  any  injury  for  which  he  could  have  recovered,  under  the  above  provisions, 
had  death  not  occurred,  then  his  legal  or  personal  representative,  surviving 
consort,  and  relatives  (and  any  trustee,  curator,  committee,  or  guardian  of  such 
consort  or  relatives)  shall,  respectively,  have  the  same  rights  and  remedies  with 
respect  thereto  as  if  his  death  had  been  caused  by  the  negligence  of  a  coemployee 
while  in  the  performance,  as  vice  principal,  of  a  nonassignable  duty  of  the 
master.  Every  contract  or  agreement,  express  or  implied,  made  by  an  employee, 
to  waive  the  benefit  of  this  section,  shall  be  null  and  void.  This  section  shall 
not  be  construed  to  deprive  any  employee,  or  his  legal  or  personal  representa- 
tive, surviving  consort,  or  relatives  (or  any  trustee,  curator,  committee,  or 
guardian  of  such  consort  or  relatives),  of  any  rights  or  remedies  that  he  or 
they  may  have  by  the  law  of  the  land,  at  the  time  this  Constitution  goes  into 
effect.  Nothing  contained  in  this  section  shall  restrict  the  power  of  the  general 
assembly  to  further  enlarge,  for  the  above-named  class  of  employees,  the  rights 
and  remedies  hereinbefore  provided  for,  or  to  extend  such  rights  and  remedies 
to,  or  otherwise  enlarge  the  present  rights  and  remedies  of,  any  other  class  of 
employees  of  railroads,  or  of  employees  of  any  person,  firm,  or  corporation. 
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The  Laws  of  1901-2,  p.  335  (Va.  Code  1904,  §  1294k),  provides 
as  follows : 

Sec.  1294k.  Every  corporation  operating  a  railroad  in  this  state,  whether 
such  corporation  be  created  under  the  laws  of  this  state  or  otherwise,  shall 
be  liable  in  damages  for  any  and  all  injury  sustained  by  any  employee  of  such 
corporation  as  follows:  When  such  injury  results  from  the  wrongful  act,  neg- 
lect, or  default  of  an  agent  or  officer  of  such  corporation,  superior  to  the  em- 
ployee injured,  or  of  a  person  employed  by  such  corporation,  having  the  right 
to  control  or  direct  the  services  of  such  employee  injured,  or  the  services  of 
the  employee  by  whom  he  is  injured;  and  also  when  such  injury  results  from 
the  wrongful  act,  neglect,  or  default  of  a  coemployee  engaged  in  another  de- 
partment of  labor  from  that  of  the  employee  injured,  or  of  a  coemployee  on 
another  train  of  ears,  or  of  a  coemployee  who  has  charge  of  any  switch,  signal 
point,  or  locomotive  engine,  or  who  is  charged  with  despatching  trains  or  trans- 
mitting telegraphic  or  telephonic  orders.  Knowledge  by  any  employee  injured, 
of  the  defective  or  unsafe  character  or  condition  of  any  machinery,  ways,  ap- 
pliances, or  structures  of  such  corporation,  shall  not  of  itself  be  a  bar  to  re- 
covery for  any  injury  or  death  caused  thereby.  When  death,  whether  instan- 
taneous or  otherwise,  results  from  any  injury  to  any  employee  of  such  corpora- 
tion received  as  aforesaid,  the  personal  representative  of  such  employee  shall 
have  a  right  of  action  therefor  against  such  corporation,  and  may  recover  dam- 
ages in  respect  thereof.  Any  contract  or  agreement,  express  or  implied,  made  by 
any  such  employee  to  waive  the  benefit  of  this  action  or  any  part  thereof,  shall 
be  null  and  void;  and  this  section  shall  not  be  construed  to  deprive  any  such 
employee,  or  his  personal  representative,  of  any  right  or  remedy  to  which  he 
is  now  entitled  under  the  laws  of  this  state.  The  rules  and  principles  of  law 
as  to  contributory  negligence,  which  apply  to  other  cases,  shall  apply  to  cases 
arising  under  this  act,  except  in  so  far  as  the  same  are  herein  modified  or 
changed. 

A  street  railway  company  is  not  within  the  operation  of  a  con- 
stitutional provision  abolishing  the  fellow-servant  rules  as  to  em- 
ployees of  a  "railroad  company,"  where  the  language  of  the  provi- 
sion deals  with  signal  points,  locomotive  engines,  switches,  despatches, 
and  telegraphic  orders,  which  is  not  applicable  to  street  railways.^ 

1764a.  Effect  of  these  provisions. —  The  defense  based  on  the  doc- 
trine of  assumed  risk  has  been  abolished  by  the  statute  and  the  Con- 
stitution, but  not  the  defense  of  contributory  negligence.'  But  the 
statute  does  not  prevent  a  railroad  company  from  adopting  any 
method  of  constructing  its  switches  which  is  reasonably  safe.* 

I  Norfolk  &  P.  Traction  Go.  v.  Ellvng-  Southern  R.  Co.   (1904)    136  N.  C.  510, 

ton     (1908)     108    Va.    245,    17    L.R.A.  48  S.  E.  830    (Virginia  statute);   Nor- 

(N.S.)    117,  61  S.  E.  779.  folk  £  W.  B.  Co.  v.  Cheatwood   (1905) 

t  Southern  R.  Co.  v.  Blanford   (1906)  103  Va.  356,  49  S.  E.  489. 

105   Va.   373,   54   S.   E.   1 ;    Hedriok  v.  2  Potomac,  F.  £  P.  R.  Co.  v.  Chichester 
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An  employee  engaged  in  removing  rotten  timber  from  a  pier  whicl 
forms  a  part  of  the  roadbed,  in  order  that  a  safe  pier  may  be  con 
structed,  is  engaged  in  a  work  of  construction,  within  the  Constitu 
tion.' 

The  employee  of  a  railroad  company  whose  duty  it  is  to  turn  th( 
turntable  for  all  engines  coming  out  of  the  house  or  going  in,  and  t( 
throw  the  switch  for  whichever  track  they  are  to  use,  is  engaged  ii 
the  physical  operation  of  a  switch.*  A  railroad  company  is  liable  foi 
injuries  caused  by  the  negligence  of  an  engineer  to  a  yard  maste: 
while  he,  in  the  course  of  his  duties,  rides  about  the  yard  on  th( 
engines.  ° 

A  railroad  company  is  liable  for  injuries  to  an  engineer  causec 
by  the  failure  of  a  telegraph  operator  to  deliver  a  message  to  th( 
conductor  from  the  train  despatcher.® 

(1910)     111    Va.    153,    68    S.    E.    404;  GhesUre   (1909)    109  Va.  741,  65  S.  E 

Southern  R-  Go.  \.  Foster    (1911)    111  27. 

Va.  763,  69  S.  E.  972.  i  Southern   R.    Co.   v.    Smith    (1907) 

3  Ghesapeake  &  0.  R.  Co.  v.  Boffman  107  Va.  553,  59  S.  E.  372. 

(1909)   109  Va.  44,  63  S.  E.  432.  ^  Virginia  &  8.  W.  R.  Go.  v.  Clowei 

iWasUngton    Southern    R.    Co.    v.  (1904)   102  Va.  867,  47  S.  E.  1003. 


CHAPTER  LXXVI. 

STATUTES  ABROGATING  THE  DEFENSE  OF  COMMON  EMPLOYMENT  IN 
RESPECT  OF  MASTERS  GENERALLY  OR  OF  CERTAIN  CLASSES  OF 
MASTERS:  UNITED  STATES,  ARKANSAS,  COLORADO,  FLORIDA, 
GEORGIA,  IOWA,  KANSAS,  MINNESOTA,  MISSOURI,  MONTANA,  NE- 
BRASKA, NORTH  CAROLINA,  NORTH  DAKOTA,  OHIO,  OKLAHOMA, 
SOUTH  DAKOTA,  TEXAS,  WISCONSIN,  WYOMING,  SASKATCHEWAN. 

1765.  Scope  of  chapter. 

A.  United  States. 

1766.  Text  of  statute. 

1767.  Effect   of   statute. 

B.  Arkansas. 

1768.  Text  of  statute. 

1769.  Effect  of  this  statute. 

C.  Colorado. 

1770.  Text  of  the  statute. 

1771.  Effect  of  this  statute. 

D.  Florida. 

1772.  Text  of  the  statute. 

1773.  Effect   of  this   section. 

E.  Georgia. 

1774.  Statute  as  to  railway  service. 

1775.  Effect  of  these  sections. 

1776.  Provision  declaratory  of  the  doctrine  of  common  employment. 

F.  lOWA. 

1777.  Statutory  provisions. 

1778.  What  injuries  are  within  the  purview  of  the  statute. 

G.  Kansas. 

1779.  Statutory  provisions. 

1780.  What  injuries  are  within  the  scope  of  the  statute. 
H.  Minnesota. 

1781.  Statutory  provisions. 

1782.  What  injuries  are  within  the  purview  of  the  statute. 
I.  Missouri. 

1783.  Text  of  statute. 

1784.  Effect  of  these  provisions. 

a.  Generally. 

6.  "Operating"  a  railroad. 
M.  &  S.  Vol.  v.— 334.  5329 
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c.  Who  are  vice  principals. 

d.  Who   are   fellow   servants. 

e.  Contracts  limiting  liability  for  injuries. 
/.  What  are  railroads. 

g.  Where  death  results  from  the  injury. 
J.  Montana. 

1785.  Text  of  statute. 
K.  Nebraska. 

1786.  Text  of  statute. 

1787.  Effect  of  statute. 
L.  NoBTH  Cabouna. 

1788.  Statutory  provisions. 

1789.  Effect  of  statute. 
M.  North  Dakota. 

1790.  Text  of  statute. 
N.  Ohio. 

1791.  Text  of  statute. 
O.  Oklahoma. 

1792.  Text  of  Constitution. 
P.  South  Dakota. 

1793.  Text    of    statute. 
Q.  Texas. 

1794.  Statutes  as  to  railway  service. 

1795.  Effect  of  this  statute. 

a.  Scope  in  general. 

5.  Who  are  vice  principals. 

0.  Who  are  fellow  servants. 

1796.  Text   of   statute. 
R.  Wisconsin. 

1797.  Statutory  provisions. 

1798.  Effect  of  these  statutes. 

1799.  Later  legislation. 

1800.  Effect  of  this  provision. 

1801.  Text  of  statute. 
1801a.  Effect  of  statute. 

S.  Wyoming. 

1802.  Statutory  provisions. 
T.  Saskatchewan. 

1802a.  Text   of    ordinance. 

1765.  [753]  Scope  of  chapter.— Another  group  of  statutes  -whicl] 
may  be  conveniently  dealt  witli  in  the  same  chapter  is  composed  oJ 
those  by  which  all  employers,  without  distinction,  or,  as  is  the  effect 
of  most  of  the  enactments,  railway  companies  only,  have  been,  eithei 
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entirely  or  in  regard  to  certain  classes  of  injuries,  deprived  of  the 
protection  afforded  by  the  defense  of  common  employment.^ 

'  A.  United  States. 

1766.  Text  of  statute.— The  act  of  April  22,  1908,  chap.  149,  35 
Stat,  at  L.  65,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1322,  provides  as 
follows : 

Sec.  1.  Liability  of  railroads  for  injuries  to  employees.  That  every  common 
carrier  by  railroad  while  engaging  in  commerce  between  any  of  the  several 
states  or  territories,  or  between  any  of  the  states  and  territories,  or  between 
the  District  of  Columbia  and  any  of  the  states  or  territories,  or  between  the 
District  of  Columbia  or  any  of  the  states  or  territories  and  any  foreign  nation 
or  nations,  shall  be  liable  in  damages  to  any  person  suffering  injury  while  he 
is  employed  by  such  carrier  in  such  commerce,  or,  in  case  of  the  death  of  such 
employee,  to  his  or  her  personal  representative,  for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  employee;  and,  if  none,  then  of  such 
employee's  parents;  and,  if  none,  then  of  the  next  of  kin  dependent  upon  such 
employee,  for  such  injury  or  death  resulting  in  whole  or  in  part  from  the  negli- 
gence of  any  of  the  officers,  agents,  or  employees  of  such  carrier,  or  by  reason  of 
any  defect  or  insufficiency,  due  to  its  negligence,  in  its  cars,  engines,  appliances, 
machinery,  track,  roadbed,  works,  boats,  wharves,  or  other  equipment. 

Sec.  2.  Damages  for  injuries  in  territories.  District  of  Columbia,  Canal  Zone, 
etc.  That  every  common  carrier  by  railroad  in  the  territories,  the  District  of 
Columbia,  the  Panama  Canal  Zone,  or  other  possessions  of  the  United  States, 
shall  be  liable  in  damages  to  any  person  suffering  injury  while  he  is  employed 
by  such  carrier  in  any  of  said  jurisdictions,  or,  in  case  of  the  death  of  such 
employee,  to  his  or  her  personal  representative,  for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  employee;  and,  if  none,  then  to  such 
employee's  parents;  and,  if  none,  then  of  the  next  of  kin  dependent  upon  such 
employee,  for  such  injury  or  death  resulting  in  whole  or  in  part  from  the  neg- 
ligence of  any  of  the  officers,  agents,  or  employees  of  such  carrier,  or  by  reason 
of  any  defect  or  insufficiency,  due  to  its  negligence,  in  its  cars,  engines,  appli- 
ances,  machinery,  track,  roadbed,  works,  boats,  wharves,   or   other  equipment. 

Sec.  3.  Contributory  negligence  of  employee.  That  in  all  actions  hereafter 
brought  against  any  such  common  carrier  by  railroad,  under  or  by  virtue  of 
any  of  the  provisions  of  this  act,  to  recover  damages  for  personal  injuries  to 
an  employee,  or  where  such  injuries  have  resulted  in  his  death,  the  fact  that  the 
employee  may  have  been  guilty  of  contributory  negligence  shall  not  bar  a  re- 
covery, but  the  damages  shall  be  diminished  by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  employee:  Provided,  That  no  such 
employee  who  may  be  injured  or  killed  shall  be  held  to  have  been  guilty  of 

1  Upon  the  question.  Are  private  rail-  Upon   the   question.    Are    street   and 

roads   within  the   meaning  of   statutes  suburban  railroads  within  the  meaning 

of  this   character?  see  note  to  Ed.  H.  of  statutes  of  this  character?  see  note 

Gunningham  d  Co.  v.  Neal,  15  L.R.A.  to  Norfolk  &  P.  Traction  Co.  v.  Elling- 

(N.S.)  479.  ton,  17  L.R.A.(N.S.)   117. 
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contributory  negligence  in  any  case  where  the  violation  by  such  common  carrie 
of  any  statute  enacted  for  the  safety  of  employees  contributed  to  the  injury  o 
death  of  such  employee. 

Sec.  4.  Assumption  of  risk  of  employment.  That  in  any  action  brough 
against  any  common  carrier  under  or  by  virtue  of  any  of  the  provisions  o 
this  act  to  recover  damages  for  injuries  to,  or  the  death  of,  any  of  its  employees 
such  employee  shall  not  be  held  to  have  assumed  the  risks  of  his  employmen 
in  any  case  where  the  violation  by  such  common  carrier  of  any  statute  enacte( 
for  the  safety  of  employees  contributed  to  the  injury  or  death  of  such  employee 

Sec.  5.  Agreements,  etc.,  for  exemption  from  liability — set-off  of  insurance 
etc.,  contributions.  That  any  contract,  rule,  regulation,  or  device  whatsoever 
the  purpose  or  intent  of  which  shall  be  to  enable  any  common  carrier  to  exempt 
itself  from  any  liability  created  by  this  act,  shall  to  that  extent  be  void; 
Provided,  That  in  any  action  brought  against  any  such  common  carrier  undei 
or  by  virtue  of  any  of  the  provisions  of  this  act,  such  common  carrier  may  aei 
off  therein  any  sum  it  has  contributed  or  paid  to  any  insurance,  relief  benefit 
or  indemnity  that  may  have  been  paid  to  the  injured  employee,  or  the  persoi 
entitled  thereto  on  account  of  the  injury  or  death  for  which  said  action  was 
brought. 

Sec.  6.  Time  limit  for  actions.  That  no  action  shall  be  maintained  under  this 
act  unless  commenced  within  two  years  from  the  day  the  cause  of  action  accrued 

Under  this  act  an  action  may  be  brought  in  a  circuit  court  of  the  Unitec 
States,  in  the  district  of  the  residence  of  the  defendant,  or  in  which  the  caus< 
of  action  arose,  or  in  which  the  defendant  shall  be  doing  business  at  the  tim( 
of  commencing  such  action.  The  jurisdiction  of  the  courts  of  the  United  States 
under  this  act  shall  be  concurrent  with  that  of  the  courts  of  the  several  states 
and  no  case  arising  under  this  act  and  brought  in  any  state  court  of  competen! 
jurisdiction  shall  be  removed  to  any  court  of  the  United  States.  (The  second 
paragraph  of  this  section  was  added  by  Act  of  April  5,  1910,  chap.  143,  §  1). 

Sec.  7.  Receivers.  That  the  term  "common  carrier"  as  used  in  this  act  shall 
include  the  receiver  or  receivers  or  other  persons  or  corporations  charged  witli 
the  duty  of  the  management  and  operation  of  the  business  of  a  common  carrier 

Sec.  8.  Prior  laws  not  affected.  That  nothing  in  this  act  shall  be  held 
io  limit  the  duty  or  liability  of  common  carriers  or  to  impair  the  rights  oi 
their  employees  under  any  other  act  or  acts  of  Congress,  or  to  affect  th« 
prosecution  of  any  pending  proceeding  or  right  of  action  under  the  act  oJ 
■Congress  entitled  "An  Act  Relating  to  Liability  of  Common  Carriers  in  the 
District  of  Columbia  and  Territories,  and  to  Common  Carriers  Engaged  ir 
■Commerce  between  the  States  and  between  the  States  and  Foreign  Nations  tc 
Their  Employees,"  approved  June  11,  1906. 

Sec.  9.  Survival  of  right  of  action  of  person  injured.  That  any  right  of  actioi 
given  by  this  act  to  a  person  suffering  injury  shall  survive  to  his  or  her  persona 
representative,  for  the  benefit  of  the  surviving  widow  or  husband  and  childrer 
of  such  employee,  and,  if  none,  then  of  such  employee's  parents;  and,  if  none 
then  of  the  next  of  kin  dependent  upon  such  employee,  but  in  such  cases  ther< 
shall  be  only  one  recovery  for  the  same  injury.  (This  section  was  added  bj 
Act  of  April  5,  1910,  chap.  143,  §  2.), 
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As  to  the  constitutionality  of  this  statute,  see  the  concluding  chap- 
ter of  this  treatise. 

This  act  was  the  second  attempt  of  the  Federal  legislature  to  es- 
tablish an  employers'  liability  act  of  this  general  character.  The 
first  act  passed  (act  of  June  11,  1906,  chap.  3073,  34  Stat,  at  L. 
232,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1316)  was  held  to  be  uncon- 
stitutional in  that  it  was  an  attempt  by  Congress  to  regulate  intra- 
state commerce.^  But  the  validity  of  the  statute  as  applied  to  the 
District  of  Columbia  and  the  territories  has  been  upheld.* 

1767.  Effect  of  statute.— The  statute  of  1908  is  constitutional.*  It 
creates  substantive  rights  which  are  available  in  any  court  of 
competent  jurisdiction,  state  or  Federal.*     The  laws  of  the  several 


1  Employers'  Liability  Cases  ( Hovmrd 
V.  Illinois  C.  R.  Co.)  (1908)  207  U.  S. 
463,  52  L.  ed.  297,  28  Sup.  Ct.  Rep- 
141. 

The  act  provided  "that  every  common 
carrier  engaged"  in  interstate  commerce 
should  be  liable  under  the  act,  and  the 
point  was  made  that  such  a  common 
carrier  would  be  liable  under  the  act, 
even  if  the  injuries  were  received  while 
the  employee  was  engaged  solely  in 
intrastate  commerce.  The  court  was 
divided  five  to  four,  and  the  construc- 
tion seems  strained.  One  is  prone  to 
agree  with  the  common-sense  suggestion 
of  Mr.  Justice  Holmes,  that  the  phrase 
"every  common  carrier  engaged  in  trade 
and  commerce"  may  be  construed  to 
mean  "while  engaged  in  trade  and  com- 
merce," without  violence  to  the  English 
language. 

HEl  Paso  &  N.  E.  R.  Co.  v.  Gutierrez 
(1909)  215  U.  S.  87,  54  L.  ed.  106,  30 
Sup.  Ct.  Eep.  21;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Tack  (1910)  —  Tex.  Civ.  App. 
— ,  130  S.  W.  596 ;  Hyde  v.  Southern,  R. 
Co.   (1908)   31  App.  D.  C.  466. 

The  Federal  statute  gives  a  cause  of 
action  arising  in  Indian  territory  and 
based  on  the  negligence  of  an  engineer 
running  the  train  at  a  high  rate  of 
speed  over  a  new  track,  causing  injury 
to  the  fireman.  Missouri,  K.  &  T.  R. 
Co.  V.  Poole  (1910)  —  Tex.  Civ.  App. 
— ,  123  S.  W.  1176  (reversed  in  [1911] 
—  Tex.  — ,  133  S.  W.  239,  for  error 
committed  on  trial). 

A  railroad  company  in  Indian  terri- 
tory is  liable  for  the  negligence  of  its 
section  foreman  and  hands  whose  duty  it 
was  to  keep  in  repair  a  platform  on 
which   the   plaintiff,    a   brakeman,   was 


injured.  Missouri,  K.  &  T.  R.  Co.  v. 
Rogers  (1910)  —  Tex.  Civ.  App.  — . 
128  S.  W.  711. 

The  statute  applies  to  a  fireman  em- 
ployed by  a  railroad  company  in  the 
District  of  Columbia,  who  is  right- 
fully and  necessarily  on  the  company's 
premises  on  his  way  to  assume  his  du- 
ties, to  which  he  has  been  called  by  the 
company.  Philadelphia,  B.  tt  W.  R.  Co. 
V.  Tucker  (1910)   35  App.  D.  C.  123. 

The  earlier  statute  had  been  declared 
constitutional,  or  construed  as  though  it 
were  valid,  in  a  number  of  decisions 
in  the  lower  Federal  courts  before  its 
invalidity  had  finally  been  determined 
by  the  Supreme  Court.  Spain  v.  St. 
Louis  &  8-  F.  R.  Co.  (1907)  151  Fed. 
522;  Snead  v.  Central  of  Georgia  R. 
Co.  (1907)  151  Fed.  608;  Plummer  v. 
Northern  P.  R.  Co.  (1907)  152  Fed. 
206;  Kelley  v.  Great  Northern  R.  Co. 
(1907)  152  Fed.  211;  Lanoer  v.  Anchor 
Line  (1907)  155  Fed.  433;  Malloy  v. 
Northern  P.  R.  Co.  (1907)  151  Fed. 
1019. 

The  statute  of  1906  cannot  be  con- 
strued as  affecting  any  cause  of  action 
existing  at  the  time  of  its  passage. 
Hall  V.  Chicago,  R.  I.  &  P.  R.  Co.  (1906) 
149   Fed.    564. 

1  Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  B.  &  H.  R. 
Co.)  (1912)  223  U-  S.  1,  56  L.  ed.  327, 
38  L.E.A.(N.S.)  44,  32  Sup.  Ct.  Rep. 
169;  Watson  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  (1909)  169  Fed.  942;  Omens  V. 
Chicago  Q.  W.  R.  Co.  (1910)  113  Minn. 
49,  128  N.  W.  1011;  Zikos  v.  Oregon  R. 
&  Nav.  Co.  (1910)  179  Fed.  893. 

2  Second  Employers'  Liability  Ceases 
(Mondou  V.  New  York,  N,  B.  &  B.  R. 
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states,  so  far  as  they  cover  the  same  field,  are  superseded  by  th 
statute.'    And  the  statute  supersedes  the  common  law  in  the  terri 


Co.)  (1912)  223  U.  S.  1,  56  L.  ed.  327, 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep. 
169,  reversing  (1909)  82  Conn.  373,  73 
Atl.  762  (and  in  effect,  Eoxie  v.  i^ew 
York,  N.  H.  d  H.  R.  Go.  [1909]  82  Conn. 
352,  73  Atl.  754,  17  Ann.  Cas.  324)  ; 
Zikos  V.  Oregon  R.  &  Nav.  Co.  (1910) 
179  Fed.  893;  8t.  Louis,  I.  M.  &  8.  R. 
Co.  V.  00*1%  (1911)  110  C.  C.  A.  97, 
187  Fed.  949;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Besterly  (1911)  98  Ark.  240, 
135  S.  W.  874;  Owens  v-  Chicago  G.  W. 
R.  Co.  (1911)  113  Minn.  49,  128  N.  W. 
1011. 

In  the  United  States  Supreme  Court, 
Mr.  Justice  Van  Devanter  says  upon 
this  point:  "We  come  next  to  consider 
whether  rights  arising  under  the  con- 
gressional act  may  be  enforced,  as  of 
right,  in  the  courts  of  the  states  when 
their  jurisdiction,  as  prescribed  by 
local  laws,  is  adequate  to  the  occasion. 
The  first  of  the  cases  now  before  us 
was  begun  in  one  of  the  superior  courts 
of  the  state  of  Connecticut,  and  in  that 
case  the  supreme  court  of  errors  of  the 
state  answered  the  question  in  the  nega- 
tive. That,  however,  was  not  because 
the  ordinary  jurisdiction  of  the  superior 
courts,  as  defined  by  the  Constitution 
and  laws  of  the  state,  was  deemed  inade- 
quate or  not  adapted  to  the  adjudication 
of  such  a  case,  but  because  the  supreme 
court  of  errors  was  of  opinion  (1)  that 
the  congressional  act  impliedly  restricts 
the  enforcement  of  the  rights  which  it 
creates  to  the  Federal  courts,  and  (2) 
that,  if  this  be  not  so,  the  superior 
courts  are  at  liberty  to  decline  cog- 
nizance of  actions  to  enforce  rights 
arising  under  that  act,  because  (a)  the 
policy  manifested  by  it  is  not  in  accord 
with  the  policy  of  the  state  respecting 
the  liability  of  employers  to  employees 
for  injuries  received  by  the  latter  while 
in  the  service  of  the  former,  and  (b) 
it  would  be  inconvenient  and  confusing 
for  the  same  court,  in  dealing  with 
cases  of  the  same  general  class,  to  apply 
in  some  the  standards  of  right  estab- 
lished by  the  congressional  act,  and  in 
others  the  different  standards  recognized 
by  the  laws  of  the  state. 

"We  are  quite  unable  to  assent  to  the 
view  that  the  enforcement  of  the  rights 
which  the  congressional  act  creates  was 


originally  intended  to  be  restricted  t 
the  Federal  courts.  .  .  .  The  sugges 
tion  that  the  act  of  Congress  is  not  i 
harmony  with  the  policy  of  the  statf 
and  therefore  that  the  courts  of  th 
state  are  free  to  decline  jurisdictior 
is  quite  inadmissible,  because  it  pre 
supposes  what  in  legal  contemplatioi 
does  not  exist.  When  Congress,  in  th' 
exertion  of  the  power  confided  to  it  b; 
the  Constitution,  adopted  that  act,  i 
spoke  for  all  the  people  and  all  th 
states,  and  thereby  established  a  polic; 
for  all.  That  policy  is  as  much  the  pol 
icy  of  Connecticut  as  if  the  act  ha( 
emanated  from  its  own  legislature,  anc 
should  be  respected  accordingly  in  th' 
courts  of  the  state.  .  .  .  We  a.r 
not  disposed  to  believe  that  the  exercisi 
of  jurisdiction  by  the  state  courts  wil 
be  attended  by  any  appreciable  incon 
venience  or  confusion;  but,  be  this  as  i 
may,  it  affords  no  reason  for  declinin; 
a  jurisdiction  conferred  by  law.  Thi 
existence  of  the  jurisdiction  creates  ai 
implication  of  duty  to  exercise  it,  an( 
that  its  exercise  may  be  onerous  doei 
not  militate  against  that  implication 
Besides,  it  is  neither  new  nor  unusua 
in  judicial  proceedings  to  apply  differen' 
rules  of  law  to  different  situations  anc 
subjects,  even  although  possessing  somi 
elements  of  similarity, — as,  where  thi 
liability  of  a  public  carrier  for  persona 
injuries  turns  upon  whether  the  injuret 
person  was  a  passenger,  an  employee,  oi 
a  stranger.  But  it  never  has  been  sup 
posed  that  courts  are  at  liberty  to  de 
cline  cognizance  of  cases  of  a  particulai 
class  merely  because  the  rules  of  lav 
to  be  applied  in  their  adjudication  an 
unlike  those  applied  in  other  cases. 

"We  conclude  that  rights  arising  un 
der  the  act  in  question  may  be  enforced 
as  of  right,  in  the  courts  of  the  states 
when  their  jurisdiction,  as  prescribec 
by  local  laws,  is  adequate  to  the  occa 
sion." 

*  Second  Employers'  Liability  Casei 
{Mondou  V.  New  York,  N.  E.  &  H.  R 
Co.)  (1912)  223  U.  S.  1,  56  L.  ed.  327 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep 
169,  reversing  (1909)  82  Conn.  373,  7! 
Atl.  762  (and  in  effect,  Hoxie  v.  ileu 
York,  N.  H.  &  H.  R.  Co.  [1909]  82  Conn 
352,  73   Atl.  754,   17  Ann.  Cas.   324); 
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tories.*  A  view  somewhat  at  variance  with  the  above  as  to  the  effect 
of  the  statute  upon  state  legislation  has  been  taken  in  some  courts ;  or 
perhaps  it  should  be  said  that  the  effect  of  the  statute  upon  such  legis- 
lation is  viewed  from  a  different  standpoint* 

The  statute  is  not  retroactive.® 

If  the  petition  alleges  facts  which  bring  the  case  within  the  pur- 
view of  the  statute,  it  is  governed  by  the  statute,  whether  it  is  men- 
tioned or  not.''  In  order  to  establish  a  cause  of  action  under  the  act, 
"the  offending  carrier  at  the  time  of  the  injury  must  be  engaged  in 
interstate  commerce,  and  the  injury  must  be  suffered  by  the  employee 
Tvhile  employed  by  such  carrier  in  such  commerce.'  The  complaint 
must  allege  that  the  defendant  was  engaged  in  interstate  commerce.® 


J'ulgham    v.    Midland    Valley    B.    Co. 

(1909)  167  Fed.  660;  Zikos  V.  Oregon 
R.  £  Nav-  Go.  (1910)  179  Fed.  893; 
Dewberry  v.  Southern  R.  Co.  (1910)  175 
Jed.  307 ;  WUttaker  v.  Illinois  C.  R.  Co. 

(1910)  176  Fed.  130. 

4  Cound  V.  Atchison,  T.  &  S.  F.  B.  Co. 
(1909)  173  Fed.  527;  Southern  P.  Co.  v. 
McGinnis  (1909)  98  C.  C.  A.  403,  174, 
Fed.  649. 

Bin  St.  Louis,  I.  M.  &  8.  R.  Co.  v. 
Eesterly  (1911)  98  Ark.  240,  135  S.  W. 
874,  where  the  complaint  was  not  based 
on  the  act,  one  count  thereof  was  for  the 
pain  and  suffering  of  the  deceased  for 
the  benefit  of  the  estate,  and  upon  de- 
murrer to  this  count,  it  was  insisted 
that  the  Federal  statute  superseded  the 
state  statute,  and  consequently  this 
count  was  bad;  but  the  court  said: 
""From  the  terms  of  the  Federal  statute 
no  intention  is  disclosed  to  limit  or  take 
from  employees  any  right  theretofore  ex- 
isting by  which  they  were  entitled  to  a 
more  extended  remedy  than  that  con- 
ferred upon  them  by  the  act,  and  it  was 
evidently  the  purpose  of  Congress  in 
passing  it  to  extend  further  protection 
and  enlarge  the  remedy  provided  by  law 
to  employees  engaged  in  interestate 
commerce  in  case  of  death  or  injury  to 
them  while  engaged  in  such  service.  It 
may  be  that  this  statute  does  not  give 
a  right  of  action  for  the  injury  to  the 
person  that  survives  his  death,  as  some 
courts  have  held,  but  it  is  not  in  con- 
flict with  the  state  law  giving  or  pre- 
serving such  right,  which  we  hold  is  not 
superseded  by  it,  and  that  the  remedy  it 
provides  is  not  exclusive  of  that  under 
the  state  law  permitting  a  recovery  upon 
said  surviving  right  of  action.    We  are 


not  unaware  of  the  decision  in  Fulgham 
V.  Midland  Valley  R.  Go.  (1909)  167 
Fed.  660,  nor  of  other  decisions  of  some 
of  the  state  courts  taking  a  contrary 
view  of  the  law,  nor  of  its  amendment 
by  Congress  since  the  occurrence  of  this 
injury." 

The  act  should  be  construed  as  one 
granting  a  new  remedy  where  none  or  a 
less  adequate  one  existed  under  state 
laws,  and  as  not  intended  to  abrogate 
or  supplant  a  right  of  action  of  prac- 
tically equal  extent  existing  under  the 
laws  of  a  state;  and  an  administratrix 
appointed  under  the  laws  of  a  state 
may  not  use  such  statute  for  the  pur- 
pose of  defeating  the  statute  of  such 
state  regulating  the  distribution  of  per- 
sonal property,  she  having  a  complete 
remedy  under  Code  Civ.  Proc.  §§  1902- 
1905.  Re  Taylor  (1911)  145  App.  Div. 
940,  130  N.  Y.  Supp.  1132. 

6  Winfree  v.  Northern  P.  R.  Co. 
(1909)  —  L.R.A.(N.S.)  — ,  97  C.  C.  A. 
392,  173  Fed.  65. 

T  Clark  V.  Southern  P.  Co.  (1909) 
175  Fed.  122;  Cound  v.  Atohison,  T.  & 
S.  F.  R.  Co.  (1909)  173  Fed.  527;  Whit- 
taker  V.  Illinois  C.  R.  Co.  (1910)  176 
Fed.  130;  Smith  v.  Detroit  &  T-  Shore 
Line  R.  Go.  (1909)  175  Fed.  506. 

It  is  not  necessary  to  plead  a  Federal 
statute,  but  allegations  constituting  a 
cause  of  action  or  defense  thereunder 
must  be  made  in  order  to  have  the 
benefit  thereof.  St.  Louis,  I.  M.  &  S.  R. 
Go.  V.  Westerly  (1911)  98  Ark.  240,  135 
S.  W.  874. 

8  Pedersen  v-  Delaioare,  L.  &  W.  R. 
Go.  (1911)   184  Fed.  737. 

9  Walton  V.  Southern  R.  Go.  (1910) 
179  Fed.  175. 
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The  employee's  cause  of  action  does  not  survive  his  death.'"  Th 
next  of  kin  has  no  right  of  action  where  there  is  no  personal  repre 
sentative.^'  Damages  for  conscious  suffering  are  not  recoverable  un 
der  the  statute.'* 

That  a  suit  for  negligent  death,  under  the  Federal  act,  present 
a  different  cause  of  action  from  that  stated  in  a  former  suit  undei 
a  state  statute  for  such  death,  does  not  prevent  the  plea  of  res  judi 
cata  being  a  bar,  where  the  material  questions  of  fact  supporting  the 
new  cause  of  action  are  the  same  as  those  involved  in  the  formei 
suit." 

The  statute  of  course  has  no  application  where  the  employee  is  en 
gaged  solely  in  intrastate  commerce.  In  the  note  below  are  collected 
the  cases  which  pass  upon  the  question  whether  the  injured  employee 
was  at  i}ie  time  engaged  in  interstate  commerce  so  as  to  be  within  tht 
protection  of  the  statute.'* 


If  the  plaintiff's  petition  does  not  dis- 
close that  the  suit  is  based  upon  the 
Federal  statute,  it  must  be  said  that 
he  is  not  seeking  to  recover  for  an  in- 
jury received  while  engaged  in  inter- 
state commerce,  and  the  suflSciency  of 
his  petition  must  be  tested  by  the 
state  law.  Missouri,  K.  &  T.  R.  Co. 
V.  Weaves  (1910)  —  Tex.  Civ.  App. 
— ,   127    S.   W.   1090. 

The  plaintiff's  complaint  is  not  de- 
murrable as  uncertain  in  respect  to 
whether  the  Federal  or  the  state  statute 
is  relied  upon,  where  it  clearly  shows 
that  the  plaintiff  was  injured  while 
engaged  solely  in  intrastate  commerce. 
Missouri,   E.    &    T.    R.    Co.   v.    Hawley 

(1910)  —  Tex.  Civ.  App.  — ,  123  S.  W. 
726. 

10  Fulgham  v.  Midland  Valley  R.  Co. 
(1909)    167  Fed.  660. 

11  Fithian  v-  St.  Louis  &  S.  F.  R.  Go. 

(1911)  188  Fed.  842  (holding  that  wife 
and  children  could  not  maintain  suit). 
See   also  Thompson  v.  Wahash  R.   Co. 

(1911)   184  Fed.  554. 

Under  the  earlier  statute  the  widow 
of  an  employee  for  whose  death  the 
employer  was  liable  may  sue  as  admin- 
istrator in  her  own  behalf,  there  being 
no  children.  Gutierrez  v.  El  Paso  &  N. 
E.  R.  Co.  (1909)  102  Tex.  378,  117 
S.  W.  426  (affirmed  in  [1909]  215  U. 
S.  87,  54  L.  ed.  106,  30  Sup.  Ct.  Rep. 
21,  but  this  point  is  not  noticed). 

12  Walsh  V.  Wew  York,  N.  H.  &  H.  R. 
Co.   (1909)   173  Fed.  494. 


13  Troxwell  v.  DeloAoare,  h.  &  W.  R. 
Co.   (1911)   185  Fed.  540. 

l*A  trackman  engaged  in  repairing  a 
switch  connected  with  a  track  used  for 
both  interstate  and  intrastate  com- 
merce is  within  the  protection  of  the 
statute-  Colasurdo  v.  Central  R.  Co, 
(1910)   180  Fed.  832. 

A  section  hand  working  on  the  track 
of  a  railroad  over  which  both  inter- 
state and  intrastate  traffic  is  moved 
is  employed  in  "interstate  commerce." 
ZiJcos  V.  Oregon  R.  &  Nav.  Co.  (1910) 
179  Fed.  893. 

An  employee  a  part  of  whose  duty  it 
is  to  see  to  the  coupling  and  air  attach- 
ments of  the  cars  a  part  of  which  are 
engaged  in  interstate  commerce  is  him- 
self engaged  in  the  movement  of  inter- 
state commerce.  Johnson  v.  Great 
Northern  R.  Co.  U910)  102  C.  C.  A.  89, 
178  Fed.  643. 

A  common  laborer  engaged  in  load- 
ing a  flat  car  with  rails  that  had  been 
used  in  repair  work,  who  was  injured 
through  the  negligence  of  coemployees 
in  the  same  work,  was  not  engaged  in 
interstate  commerce.  Tsmura  v-  Great 
Northern  R.  Go.  (1910)  58  Wash.  316, 
108  Pac.  774. 

Where  a  railroad  company  employs  a 
servant  to  work  a  part  of  his  time  on  a 
train  engaged  in  interstate  commerce, 
and  a  part  of  his  time  to  work  on  a 
train  doing  purely  local  service,  and 
the  employee  is  hurt  while  doing  the 
local  work,  the  transaction  is  governed 
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1768.  Text  of  statute.— Laws  of  1907,  p.  162.  This  statute  pro- 
vides as  follows : 

That  hereafter  all  railroad  companies  operating  within  this  state,  whether 
incorporated  or  not,  and  all  corporations  of  every  kind  and  character,  and 
every  company,  whether  incorporated  or  not,  engaged  in  the  mining  of  coal, 
who  may  employ  agents,  servants,  or  employees,  such  agents,  employees,  or 
servants  being  in  the  exercise  of  due  care,  shall  be  liable  to  respond  in  damages. 
for  injuries  or  death  sustained  by  any  such  agent,  employee,  or  servant,  re- 
sulting from  the  careless  omission  of  duty  or  negligence  of  any  other  agent, 
servant,  or  employee  of  said  employer,  in  the  same  manner  and  to  the  same 
extent  as  if  the  carelessness,  omission  of  duty,  or  negligence  causing  the  injury 
or  death  was  that  of  the  employer. 

This  act  has  been  pronounced  constitutional.^  For  a  discussion 
as  to  the  constitutionality  of  this  statute,  see  the  concluding  chapter 
of  this  treatise. 

1769.  Effect  of  this  statute. — This  statute  does  not  apply  where  the 
injury  occurred  prior  to  its  passage.*  It  applies  to  all  corporations.^ 
But  it  does  not  create  liability  against  such  municipal  or  quasi- 
municipal  corporations,  as  were  not  liable  for  the  negligence  of  their 
servants  prior  to  the  passage  of  the  act.*  In  Missouri  it  has  been 
held  that  there  could  be  no  recovery  under  the  Arkansas  act  of  190Y, 
unless  it  was  pleaded.* 

By  virtue  of  this  statute,  the  negligent  act  of  the  fellow  servant 

by  the  law  of  the  state  where  the  in-  pany  in  different  states,  was  not  "em- 
jury  occurs,  and  not  by  what  is  known  ployed  in  interstate  commerce."  Toy- 
as  the  Federal  "employer's  liability  act"  lor  v.  Southern  R.  Go.  (1910)  178  Fed. 
(act  April  22,  1908,  chap.  149,  35  Stat.  380. 

at  L.  65,  U.  S.  Comp.  Stat.  Supp.  1911,  lOzan  Lumler  Co.  v.  Biddie    (1908) 

p.  1322).     Southern  B.   Co.  v.  Murphy  87  Ark.  587,  133  S.  W.  796;  Aluminum 

(1911)  9  Ga.  App.  190,  70  S.  E.  972.  Co.  v.  Ramsey   (1909)  89  Ark.  522,  117 

An  employee  engaged  in  bridge  con-  S.  W.  568. 
struction,  who  was  injured  while  carry-  1  Western  Coal  &  Min.  Co.  v.  Cork- 
ing material  from  one  part  of  the  work  ille  (1910)  96  Ark.  387,  131  S.  W.  963. 
to  another,  by  a  local  train  running  be-  2  Soard  v.  Western  Anthracite  CoaT 
tween  two  points  in  the  same  state,  is  d  Min.  Co.  (1909)  92  Ark.  502,  123  S. 
not   within    the    statute.      Pederson   v.  W.  759. 

Delaware    L.  &  W.  R.   Co.    (1911)    184  ^  Board  of  Improvement  v.  Moreland 

Fed.  737.  (1910)   94  Ark.  380,  127  S.  W.  469,  21 

A  member  of  a  railroad  bridge  gang,  Ann.    Cas.    957    (drainage    district    not 

injured  while  engaged,  and  within  the  within  the   act). 

scope  of  his  employment,   in  repairing  ^Eam  v.   St.  Louis  &  S.   F.  R.   Co. 

bridges,  by  an  alleged  defective  scaffold,  (1910)    149  Mo.  App.  200,   130   S.  W> 

though  his  duties  required  work  in  the  407- 
repair  of  bridges  for  the  railroad  com- 
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is,  SO  far  as  the  rights  of  the  injured  servant  are  concerned,  the  same 
as  if  it  were  the  negligent  act  of  the  master.* 

The  statute  has  been  applied  in  the  cases  cited  in  the  note.* 

C.    COLOKADO. 

1770.  [753a]  Text  of  the  statute.— Sess.    Laws    1901,    chap.    67. 

The  contents  of  this  statute  are  as  follows: 

Sec.  1.  That  every  corporation,  company,  or  individual  who  may  employ 
agents,  servants,  or  employees,  such  agents,  servants,  or  employees  being  in  the 
■exercise  of  due  care,  shall  be  liable  to  respond  in  damages  for  injuries  or  death 
sustained  by  any  such  agent,  employee,  or  servant,  resulting  from  the  careless- 
ness, omission  of  duty,  or  negligence  of  such  employer,  or  which  may  have 
resulted  from  the  carelessness,  omission  of  duty,  or  negligence  of  any  other 
agent,  servant,  or  employee  of  the  said  employer,  in  the  same  manner  and  to 
the  same  extent  as  if  the  carelessness,  omission  of  duty,  or  negligence  causing 
the  injury  or  death  was  that  of  the  employer. 

Sec.  2.  All  acts  and  parts  of  acts  in  conflict  herewith  are  hereby  repealed: 
Provided,  however,  that  this  act  shall  not  be  construed  to  repeal  or  change  the 
•existing  laws  relating  to  the  right  of  the  person  injured,  or,  in  case  of  death, 
the  right  of  the  husband  or  wife  or  other  relatives  of  a  deceased  person  to 
maintain  an  action  against  the  employer. 

B  St.   Louis    Southacestem   R.    Go.    v.  onto  a  side  track  alleges  a  violation  of 

Burdg    (1910)    93   Ark.   88,  124   S.   W.  a  duty  in  respect  to  the  operation  of  a 

239.  railroad.    St.  Louis,  I.  M.  &  S.  R.  Co.  v. 

6  In     Ozan    Lumber    Co.     v.     Biddie  Ramsey   (1910)    96  Ark.  37,  131  S.  W. 

(1908)    87  Ark.  587,  113  S.  W.  796,  a  44,  Ann.   Cas.   1912   B,   383. 

dog-setter  in  a  sawmill  was  allowed  dam-  Under  this  statute  a  servant  who  be- 

ages  for  injuries  due  to  the  negligence  comes  aware  of  a  dangerous  situation 

of  the  sawyer.  created   by   the   negligence  of  a   fellow 

A  railroad  company  is    liable    to    a  servant,    and    appreciates    the    danger, 

switchman  riding  upon   an  engine,   for  must  be  held  to  assume  the  risk  of  such 

injuries  caused  by  the  negligence  of  the  danger  when  he  continues  in  the  serv- 

employees    operating    the    engine.      St-  ice   with   such  knowledge   and   appreci- 

Louis,  I.  M.  d  S.  R.  Co.  v.  Davis  (1910)  ation,  for  the  negligence  of  the  fellow 

93  Ark.  484,  124  S.  W.  754.  servant  is  by  the  statute  made  the  same 

The  fireman  of  a    locomotive    while  as  that  of  the  master  so  far  as  it  aflfects 

standing  on  the  deck  preparing  to  put  the  responsibility  of  the  latter;  but  he 

coal   into   the   engine   as   it   is  backing  does  not  assume  the  risk  of  the  negligent 

toward  its   train  does   not  assume  the  acts  or  omissions  of  which  a  fellow  serv- 

risk  of  the  failure  of  the  brakeman  to  ant   may  be   guilty   in   the   future,   al- 

give    a    slow-up    signal    as    the    engine  though  he  knows  that  such  fellow  serv- 

is  approaching  its  train,  or  of  the  fail-  ant  is  incompetent.     St.  Louis,  I.  M.  & 

ure  of  the  engineer  to  obey  such  signal  S.  R.  Go.  v.  Ledford  (1909)  90  Ark.  543, 

if  it  be  given.     St.  Louis,  I.  M.  &  S.  R.  119   S.   W.   1123.     To  the   same   effect, 

Co.  V.  Booth    (1911)    98  Ark.  227,  135  St.  Louis  8outhu>estern  R.  Go.  v.  Burdg 

8.  W.  811.  (1910)  93  Ark.  88,  124  S.  W.  239. 

A    complaint    which    alleges    that    a  See  also  St.  Louis,  I.  M.  &  S.  R.  Go. 

switch  was  negligently  left  open  so  as  v.  Vann   (1911)  —  Ark.  — ,  135  S.  W. 

to  carry  a  train  from  the  main  track  816. 
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This  simple  and  straightforward  enactment  placed  the  state  of 
Colorado  in  the  honorable  position  of  being  the  first  of  the  jurisdic- 
tions in  which  the  common  law  prevails,  to  abrogate  entirely  a  doc- 
i;rine  which,  as  the  writer  has  endeavored  to  show  in  an  earlier  section 
(1398),  does  not  rest  upon  any  satisfactory  basis,  logical,  social,  or 
economic,  and  which,  by  relegating  the  injured  person  to  his  action 
against  a  coemployee  who  is,  as  a  general  rule,  financially  irresponsi- 
ble, leaves  him,  in  the  great  majority  of  instances,  without  any  pros- 
pect whatever  of  obtaining  an  adequate  indemnity.^ 

The  act  of  May  27,  1911  (Morrison  &  De  Soto,  Stat.  Anno.  §§ 
2060-2063),  provides  as  follows: 

(2060)  Sec.  5.  That  every  corporation  or  company  which,  or  individual  who, 
may  employ  agents,  servants,  or  employees,  such  agents,  servants,  or  employees 
being  in  the  exercise  of  due  care,  shall  be  liable  to  respond  in  damages  for  in- 
juries or  death  sustained  by  any  such  agent,  servant,  or  employee,  resulting  from 
the  carelessness,  omission  of  duty,  or  negligence  of  such  employer,  or  which  may 
have  resulted  from  the  carelessness,  omission  of  duty,  or  negligence  of  any  other 
agent,  servant,  or  employee  of  the  said  employer,  in  the  same  manner  and  to 
the  same  extent  as  if  the  carelessness,  omission  of  duty,  or  negligence  causing 
the  injury  or  death  was  that  of  the  employer. 

(2061)  Sec.  6.  Whenever  the  death  of  a  person  shall  be  caused  by  an  act 
of  carelessness,  omission  of  duty,  or  negligence,  as  provided  in  the  preceding 
section,  then,  and  in  every  such  case,  the  corporation  or  company  which,  or 
individual  who,  would  have  been  liable  if  death  had  not  ensued,  shall  be  liable 
to  an  action  for  damages,  notwithstanding  the  death  of  the  party  injured;  and 
in  every  such  case  the  jury  may  give  such  damages  as  they  deem  fair  and 
just,  not  exceeding  the  sum  of  five  thousand  ($5,000)  dollars,  with  reference 
to  the  necessary  injury  resulting  from  such  death,  to  the  party  or  parties 
■who  may  be  entitled  to  sue  hereunder. 

(2062)  Sec.  7.  Every  such  action  shall  in  case  of  death  be  maintained, — 
First — By  the  husband  or  wife  of  the  deceased,  or — 

Second — If  there  be  no  husband  or  wife,  or  if  he  or  she  fails  to  sue  within 
one  year  after  such  death,  then  by  the  children  of  deceased  or  their  descend- 
ants, or — 

Third — If  such  deceased  be  a  minor  or  unmarried,  without  issue,  then  by 
the  father  or  mother,  or  by  both  jointly,  or — 

Fourth — If  there  be  no  such  person  entitled  to  sue,  then  by  such  other  next 
of  kin  of  the  deceased  as  may  be  dependent  upon  deceased  for  support. 

Every  such  action,  in  case  of  death,  may  be  maintained  by  any  such  person 
entitled  to  sue,  for  the  use  and  benefit  of  the  other  or  others  so  entitled  to 
sue,  as  well  as  for  the  plaintiff  so  suing;  and  the  verdict  of  the  jury  and  the 
judgment  of  the  court  shall,  in  such  case,  specify  the  amount  of  damages  award- 

iThe  employers'  liability  act   (see  §    R.  Co.  (1903)   62  C.  C.  A.  48,  126  Fed. 
1659,  ante)  was  not  impliedly  repealed    338. 
by  the  act  of  1901.    Lange  v.  Union  P. 


5340  MASTER  AND  SERVANT.  [chap,  lxxv] 

ed  to  each  such  person;  and  if  any  such  actions  be  separately  brought,  the  sam 
be  consolidated  with  the  action  so  first  commenced  in  the  court  that  shall  hav 
jurisdiction  of  said  actions,  when  so  consolidated. 

(2063)  Sec.  8.  All  actions  provided  for  by  this  act  shall  be  brought  withii 
two  years  from  the  time  of  the  accident  causing  the  injury,  if  death  does  no 
ensue,  or  within  two  years  from  the  time  of  death,  in  the  case  of  injury  result 
ing  in  death.  The  amount  of  compensation  recoverable  under  this  act  in  casi 
of  personal  injury  resulting  solely  from  the  negligence  of  a  coemployee  shal 
not  exceed  the  sum  of  five  thousand  ($5,000)  dollars. 

This  statute  expressly  repealed  Session  Laws  1901,  chap.  67,  hw 
§  5  as  given  above  is  identical  with  §  1  of  that  act.  This  statute  alsc 
expressly  repeals  the  earlier  employers'  liability  act.  See  chapte: 
Lxxiv.,  ante. 

The  power  of  the  legislature  to  abrogate  the  fellow-servant  doc 
trine  has  been  sustained  by  the  supreme  court  of  the  state.* 

1771.  [754]  Effect  of  this  statute. — A  complaint  charging  eithei 
the  common-law  negligence  of  the  master  or  the  negligence  of  a  fel- 
low servant,  for  which  plaintiff  was  entitled  to  recover  under  tin 
statute,  merely  states  different  grounds  of  liability  for  the  same 
ultimate  act.^ 

Even  under  statutes  of  this  character,  the  master  cannot  be  held 
liable  if  the  negligent  servant  caused  the  injury  while  acting  out- 
side the  scope  of  his  employment.* 

The  effect  of  the  provision  as  to  contributory  negligence  is  stated 
in  §  1648,  ante. 

J).  Florida. 

1772.  [754a]  Text  of  the  statute.—  Laws  189Y,  chap.  3744.  The 
contents  of  this  statute  are  as  follows : 

Sec.  1.  That  no  person  shall  recover  damages  from  a  railroad  company  for 
injury  to  himself  or  his  property,  when  the  same  is  done  by  his  consent  or  is 
caused  by  his  own  negligence.  If  the  complainant  and  the  agents  of  the  company 
are  both  at  fault  the  former  may  recover;  but  the  damages  shall  be  diminished 
by  the  jury  trying  the  case,  in  proportion  to  the  amount  of  default  attributable 
to  him. 

Sec.  2.  If  the  person  injured  is  himself  an  employee  of  the  company,  and  the 
damage  was  caused  by  another  employee  and  without  fault  or  negligence  on  the 

8  Vindicator  Consol.  Gold  Min.  Co.  v.  z  Big  Five  Tunnel,  Ore  Reduction  d 
Firstlrooh  (1906)  36  Colo.  498,  86  Pac.  Transp.  Co.  v.  Johnson  (1908)  44  Colo. 
313,  10  Ann.  Cas.  1108    (act  of  1901).    236,  99  Pac.  63. 

1  National  Fuel  Co.  v.   Oreen   ( 1911 ) 
50  Colo.  307,  115  Pac.  709. 
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part  of  the  person  injured,  his  employment  by  the  company  shall  be  no  bar  to 
the  recovery;  and  no  contract  which  restricts  such  liability  shall  be  legal  or 
binding. 

This  act  was  repealed  by  chapter  4071,  Laws  1901,  which  forms 
^§  3148,  3149,  3150,  of  the  General  Statutes  of  1906,  which  read 
as  follows : 

Sec.  3148.  A  railroad  company  shall  be  liable  for  any  damage  done  to  persons, 
stock,  or  other  property  by  the  running  of  the  locomotives  or  cars  or  other 
machinery  of  such  company,  or  for  damage  done  by  any  person  in  the  employ 
and  service  of  such  company,  unless  the  company  shall  make  it  appear  that 
their  agents  have  exercised  all  ordinary  and  reasonable  care  and  diligence,  the 
presumption  in  all  cases  being  against  the  company. 

Sec.  3149.  No  person  shall  recover  damages  from  a  railroad  company  for 
injury  to  himself  or  his  property  where  the  same  is  done  by  his  consent  or  is 
caused  by  his  own  negligence.  If  the  complainant  and  the  agents  of  the  com- 
pany are  both  at  fault,  the  former  may  recover,  but  the  damages  shall  be  dimin- 
ished or  increased  by  the  jury  in  proportion  to  the  amount  of  default  attribu- 
table to  him. 

Sec.  3150.  If  any  person  is  injured  by  a  railroad  company  by  the  running 
-of  the  locomotives  or  cars  or  other  machinery  of  such  company,  he  being  at  the 
time  of  such  injury  an  employee  of  the  company,  and  the  damage  was  caused 
"by  negligence  of  another  employee,  and  without  fault  of  negligence  on  the  part 
■of  the  person  injured,  his  employment  by  the  company  shall  be  no  bar  to  a 
lecovery.     No  contract  which  restricts  such  liability  shall  be  legal  or  binding. 

1773.  [755]  Effect  of  this  section.—  In  one  case  it  was  held  that  the 
Tights  of  any  servant  whose  injury  was  received  before  this  act  came 
into  force  were  governed  by  the  common-law  doctrine  that  a  master 
■was  not  liable  to  a  servant  for  injuries  from  the  negligence  of  a  co- 
servant  in  a  common  work  or  in  the  same  general  employment.^ 

The  negligence  complained  of  must  be  the  proximate  cause  of  the 
injury.^ 

The  only  apparent  material  change  caused  by  the  amendment 
Tvas  to  confine  the  right  of  recovery  by  an  employee  injured  by  the 
"the  negligence  of  another  to  cases  where  the  injury  complained  of 
was  caused  "by  the  running  of  the  locomotive  or  cars  or  other  machin- 

1  Parrish  v.   Pensacola  &  A.  R.   Co.  "No   presumption   of   liability   arises 

(1891)  28  Fla.  251,  9  So.  696,  there  re-  against  the  defendant  until  it  is  shown 

«overy  was  denied  in  a  case  where  the  either  that  plaintiff  was  not  at  fault  or 

i,ct  had  come  into  force  while  the  ap-  that  his  coemployee  was."     Howard  v. 

peal  was  pending.  Atlantic  Coast  Line  R.  Co.    (1909)    83 

ii Atlantic  Coast  Line  R.  Co.  v.  Mai-  S.    C.    240,    65    S.   E.   245    (construing 

iard  (1907)   54  Fla.  143,  44  So.  366.  Florida  statute). 
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ery"  of  the  master  company.'    The  adjudications  of  the  courts  or 
the  other  features  of  the  act,  therefore,  remain  unchanged.* 

A  corporation  engaged  in  phosphate  mining,  and,  as  incident  there 
to,  operating  trolley  engines  and  cars  for  carrying  the  phosphate,  ii 
not  a  railroad  company  within  the  meaning  of  §§  3148,  3149,  315( 
of  the  General  Statutes  of  1906.^ 

E.  Geoegia. 

1774.  [756]  Statute  as  to  railway  service. —  In  1855  laws,  p.  155 
the  doctrine  of  common  employment  was  abrogated  as  regards  serv 
ants  of  railroad  companies  by  the  following  provision: 

Railroad  companies  are  common  carriers,  and  liable  as  such.  As  such  com 
panies  necessarily  have  many  employees  who  cannot  possibly  control  those  wh( 
should  exercise  care  and  diligence  in  the  running  of  trains,  such  companies  shal 
be  liable  to  such  employees  as  to  passengers  for  injuries  arising  from  the  wani 
of  such  care  and  diligence.l 

This  provision  was  subsequently  incorporated  in  the  Code  of  1860 
§  2057;  of  1873,  §  2057;  of  1882,  §  2083;  of  1895,  §  2297. 

In  view  of  the  industrial  conditions  which  prevailed  in  Georgia  ai 
the  date  when  the  act  was  first  passed,  the  fact  that  this  should  have 
been  the  earliest  of  such  statutes  in  any  common-law  jurisdiction  is 
as  Mr.  McKinney  observes  in  his  work  on  Fellow  Servants  (p.  232), 
somewhat  remarkable. 

By  the  Code  of  1873  it  was  further  provided  as  follows : 

Sec.  3033.  A  railroad  company  shall  be  liable  for  any  damage  done  to  persons 
stock,  or  other  property  by  the  running  of  the  locomotives,  or  cars,  or  other  ma 

3  Atlantic  Coast  Line  R.  Co.  v.  Ryland  ceived  by  a  laborer  in  the  employ  of  ar 

(1905)   50  Fla.  190,  40  So.  24.  independent    contractor,    owing    to    th( 

i  Atlantic  Coast  Line  R.  Go.  v.  Beaz-  negligent  operation  of  cars  furnished  tc 

ley   (1908)   54  Fla.  311,  45  So.  761.  such    contractor   by    the    railway    com- 

6  Taylor  v.  Prairie  Peille  Phosphate  pany,   and   entirely   under   his    control 

Co.  (1911)  61  Fla.  455,  54  So.  904.  Central  R.  £  Bhg.  Co.  v.  Grant   (1872) 

1  The  act  of  1856,  being  only  applica-  46  Ga.  417. 
ble  to  railroad  companies,  was  held  not  The  act  of  1869,  repealing  the  3d  see- 
to  confer  any  rights  on  employees  work-  tion  of  the  act  of  1856,  did  not  repeal 
ing  on  the  W'estern  &  Atlantic  Railroad,  §§  2054  and  2980  of  the  Code  of  1863, 
which  belonged  to  the  state.  Walker  v.  embodying  the  act  of  1855.  Georgia  R 
Spullock  (1857)  23  Ga.  436.  But  the  £  Bhg.  Co.  v.  Oaks  (1874)  52  Ga.  410 
benefits  of  its  provisions  were  extended  That  act  had  been  repealed  or  super- 
to  these  employees  by  the  act  of  April,  seded  by  the  act  of  1860  adopting  the 
1863,  p.  182.  See  Gannon  v.  Rowland  Code,  as  well  as  by  the  adoption  oi 
(1866)   34  Ga.  422.  the  Code  by  the  Constitution  of  1868, 

Nor   does  this   provision  apply  to  a  Ea^t  Tennessee,  V.  &  G.  R.  Co.  v.  Dug- 

case  where  the  injury  in  suit  was  re-  gan   (1874)   51  Ga.  212. 
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chinery  of  such  company,  or  for  damages  done  by  any  person  in  the  employment 
and  service  of  such  company,  unless  the  company  shall  make  it  appear  that  their 
agents  have  exercised  all  ordinary  and  reasonable  care  and  diligence, — the  pre- 
sumption in  all  cases  being  against  the  company.  The  same  provision  is  foundl 
in  Code  of  1882,  §  3033,  and  in  Code  of  1895,  §  2321. 

Sec.  3036.  If  the  person  injured  is  himself  an  employee  of  the  company,  and 
the  damage  was  caused  by  another  employee,  and  without  fault  or  negligence 
on  the  part  of  the  person  injured,  his  employment  by  the  company  shall  be  no 
bar  to  the  recovery.  The  same  provision  is  found  in  the  Code  of  1882,  §  3036, 
and  in  Code  of  1895,  §  2323.* 

The  Georgia  Code  of  1911  (Acts  1909,  p.  160)  provides  as  fol- 
lows: 

Sec.  2782.  Injury  by  coemployee.  Every  common  carrier  by  railroad  shall 
be  liable  in  damages  to  any  person  suflFering  injury  while  he  is  employed  by  such 
carrier,  or,  in  case  of  death  of  such  employee,  to  his  or  her  personal  representa- 
tive, for  the  benefit  of  the  surviving  widow  or  husband,  or  child,  or  children  of 
such  employee,  and  if  none,  then  of  such  employee's  parents,  and  if  none,  then 
of  the  next  of  kin  dependent  upon  such  employee,  for  such  injury  or  death  re- 
sulting in  whole  or  in  part  from  the  negligence  of  any  of  the  officers,  agents, 
or  employees  of  such  carrier,  or  by  reason  of  any  defects  or  insufficiency,  due 
to  its  negligence,  in  its  cars,  engines,  appliances,  machinery,  track,  roadbed, 
works,  boats,  wharves,  or  other  equipment:  Provided,  nevertheless,  no  recovery 
shall  be  had  hereunder  if  the  person  killed  or  injured  brought  about  his  death 
or  injury  by  his  own  carelessness  amounting  to  a  failure  to  exercise  ordinary 
care;  or  if  he,  by  the  exercise  of  ordinary  care,  could  have  avoided  the  conse- 
quences of  the  defendant's  negligence.  The  measure  of  damage  in  case  the  injury 
results  in  death  of  the  employee  shall  be  that  prescribed  in  §§  4424  and  4425: 
Provided,  that  the  party  or  parties  for  whose  benefit  recovery  may  be  had  under 
this  and  the  five  succeeding  sections  may  sue  and  recover  in  their  own  name 
or  names  in  the  manner  prescribed  by  §  4424,  in  case  no  administrator  or 
executor  has  been  appointed  at  the  time  suit  is  filed.  In  case  death  results  from 
injury  to  the  employee,  the  employer  shall  be  liable  unless  it  make  it  appear 
that  its  agents  and  employees  have  exercised  all  ordinary  and  reasonable  care 
and  diligence,  the  presumption  being  in  all  cases  against  the  employer.  If 
death  does  not  result  from  the  injury,  the  presumption  of  negligence  shall  be 
and  remain  as  now  provided  by  law  in  case  of  injury  received  by  an  employee 
in  the  service  of  a  railroad  company. 

Sec.  2783.  Contributory  negligence  and  ordinary  care.  In  all  actions  hereafter 
brought  against  any  such  common  carrier  by  railroad,  under  or  by  virtue  of 
any  of  the  provisions  of  this,  the  preceding,  or  the  four  succeeding  sections,  to 
recover  damages  for  personal  injuries  to  an  employee,  or  where  such  injuries 
have  resulted  in  death,  the  fact  that  the  employee  may  have  been  guilty  of 

2  This  section  was  not  repealed  by  the  the  Code,  as  well  as  by  the  adoption  of 

act  of  1869  repealing  the  act  of  1856.  the  Code  by  the  Constitution  of  1868. 

The  act  of  1856  had  been  repealed  or  East  Tennessee,  V.  d  G.  B.  Co.  v.  Dug- 

superseded  by  the  act  of  1860  adopting  gem  (1874)  51  Ga.  212. 
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contributory  negligence  not  amounting  to  a  failure  to  exercise  ordinary  car 
shall  not  bar  a  recovery,  but  the  damages  shall  be  diminished  by  the  jury  i; 
proportion  to  the  amount  of  negligence  attributable  to  such  employee:  Provided 
that  no  such  employee  who  may  be  injured  or  killed  shall  be  held  to  have  beei 
guilty  of  contributory  negligence  in  any  case  where  the  violation  by  such  com 
mon  carrier  of  any  statute  enacted  for  the  safety  of  employees  contributed  t- 
the  injury  or  death  of  such  employee. 

Sec.  2785.  Contract  to  exempt  from  liability,  and  set-off  of  indemnity.  An; 
contract,  rule,  regulation,  or  device  whatsoever,  the  purpose  or  intent  of  whicl 
shall  be  to  enable  any  common  carrier  to  exempt  itself  from  any  liabilit; 
created  by  the  three  preceding  sections,  shall,  to  that  extent,  be  void:  Provided 
that  in  any  action  brought  against  any  such  common  carrier,  under  or  by  virtu 
of  any  of  said  sections,  such  common  carrier  may  set  off  therein  any  sum  i 
has  contributed  or  paid  to  any  insurance,  relief,  benefit,  or  indemnity  that  mai 
have  been  paid  to  the  injured  employee,  or,  in  the  event  of  death,  to  the  persoi 
or  persons  entitled  thereto  on  account  of  the  injury  or  death  for  which  sai( 
action  is  brought. 

Sec.  2784.  Risk  of  employment.  In  any  action  brought  against  any  commoi 
•carrier  under  and  by  virtue  of  any  of  the  provisions  of  the  two  preceding  sec 
tions,  to  recover  damages  for  injuries  to  or  the  death  of  any  of  its  employees 
such  employee  shall  not  be  held  to  have  assumed  the  risks  of  his  employmeni 
in  any  case  where  the  violation  by  such  common  carrier  of  any  statute  enactec 
for  the  safety  of  the  employees  contributed  to  the  injury  or  death  of  sue! 
employee. 

1775.  [757]  Effect  of  these  sections.^ — The  cases  cited  in  this  sec 
tion  all  refer  to  the  statutes  prior  to  the  act  of  1909. 

A  chartered  street  railroad  is  a  railroad  company  within  the  mean- 
ing of  §§  2297  and  2323  of  the  Civil  Code  of  1895,  and  therefore 
is  liable  to  one  servant  for  injuries  inflicted  by  the  negligence  of  a 
fellow  servant.^ 

Under  §  2297  of  the  Code  of  1895,  a  railroad  company  is  liable 
for  injuries  to  the  person  of  an  employee  by  the  negligence  or  mis- 
conduct of  other  employees  of  the  company,  whether  such  injuries 
are  connected  with  the  running  of  trains  or  otherwise.*     The  stat- 

^Savannah,  T.  &  I.  of  B.  R.  Co.  v.  other  employees  and  to  the  corporations, 
Williams  (1903)  117  Ga.  414,  61  L.R.A.  was  given  in  that  case  [i.  e.  the  Thomp- 
249,  43  S.  E.  751.  son  Case]  by  a  unanimous  bench,  and 
^Thompson  v.  Central  R.  £  Bkg.  Co.  became  settled  law;  it  entered  into 
( 1875 )  54  Ga.  509.  every  contract  between  master  and  serv- 
The  doctrine  thus  established  was  re-  ant;  it  fixed  the  liability  of  the  master 
affirmed  in  Georgia  R.  Co.  v.  Ivey  for  the  default  of  a  coemployee  in  case 
(1884)  73  Ga.  499  (injury  received  in  of  none  by  the  servant  hurt ;  it  took  rail- 
shops).  The  court  thus  disposed  of  the  road  companies  without  the  ordinary 
contention  that  the  doctrine  of  stare  rule  of  the  liability  of  the  master  to  his 
decisis  did  not  bear  on  the  case:  "A  servant;  it  made  the  corporation,  on 
construction  of  a  statute  in  reference  the  one  hand,  more  careful  to  employ 
to  the  legal  status  of  all  employees  of  competent  fellow  servants,  and  the  in- 
railroad  companies,  in  their  relation  to  jured  servant  more  cautious  in  his  own 
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ute  has,  therefore,  extended  the  liability  of  railroad  companies  fur- 
ther than  has  been  done  in  Iowa,  Kansas,  and  Minnesota.  See  sub- 
titles F,  G,  and  H  of  this  chapter. 

It  has  also  been  held  that  the  benefit  of  the  provision  is  not  re- 
acts so  as  to  be  free  of  all  fault  him-  there  is  evidence  each  way.  Smith  v. 
self;  and  thus  the  master  when  he  con-  Southern  R.  Co.  (1896)  75  Fed.  105 
tracted  with  employees,  and  the  em-  (verdict  for  defendant  upheld), 
ployee  when  he  engaged  to  work  with  A  nonsuit  is  erroneous  where  there  is 
his  master,  the  railroad  corporation,  evidence  tending  to  show  that  the  injury 
contracted  with  each  other  in  the  light  was  caused  by  the  negligence  of  a  fellow 
of  this  law  as  construed  by  this  court."    servant,   although    there   may   be    some 

Later  cases  in  which  the  same  doc-  testimony  tending  to  show  that  when 
trine  was  again  applied  are  these:  the  plaintiff  was  hurt  he  was  a  vice 
Georgia  R.  d  Bkg.  Co.  v.  Brown  (1890)  principal  of  the  defendant  company. 
86  Ga.  320,  12  S.  E.  812  (piece  of  tim-  Chandler  v.  Southern  R.  Co.  (1901)  113 
ber  fell  on  foot  of  servant  working  in  Ga.  130,  38  S.  E.  305. 
shop )  ;  Georgia  R.  &  Bkg.  Co.  v.  Hicks  There  is  no  error  in  refusing  to  charge 
(1894)  95  Ga.  301,  22  S.  E.  613  (in-  that  a  railroad  employee  is  prevented 
jury  received  in  putting  a  line  of  gas  from  recovering  from  his  employer  for 
pipe  on  the  ceiling  of  a  car  shop)  ;  an  injury  because  the  negligence  of  a 
•Georgia  R.  d  Bkg.  Co.  v.  Miller  (1892)  coemployee  was  the  sole  cause  thereof. 
90  Ga.  571,  16  S.  E.  939  (holding  that  a  Georgia  R.  &  Bkg.  Co.  v.  Cosly  (1895) 
charge  to  the  effect  that  the  plaintiff  97  Ga.  299,  22  S.  E.  912. 
could  not  recover  unless  his  injuries  Where  a  rule  of  the  company  enjoins 
were  connected  with  the  running  of  upon  a  coemployee  of  the  plaintiff  the 
trains  had  been  properly  refused)  ;  performance  of  a  particular  duty,  such 
Southern  R.  Co.  v.  Johnson  (1901 )  114  coemployee  is  bound  to  exercise  ordinary 
Ga.  329,  40  S.  E.  235  (piece  of  slag  on  care  in  the  discharge  of  that  duty.  It 
track  was  struck  by  engine  and  thrown  is  not  cause  for  reversal  that  the  court 
against  trackhand).  charged    the    jury   that,    if   such   coem- 

A  railroad  company  is  liable  for  the  ployee  failed  to  exercise  ordinary  care  in 
■death  of  a  yardmaster  who  was  under  discharging  such  duty,  they  "ought  to 
the  orders  of  the  superintendent,  and  find  the  defendant  company  negligent  in 
who,  without  fault  on  his  own  part  and  that  regard."  Western  &  A.  R.  Co.  v. 
in  obedience  to  the  directions  of  such  Bussey  (1894)  95  Ga.  584,  23  S.  E.  207. 
superintendent,  to  break  into  a  gasroom  In  a  suit  against  a  railroad  on  ac- 
to  extinguish  a  fire,  was  killed  by  the  count  of  the  homicide  of  an  employee, 
walls  falling  in  upon  him,  where  the  an  allegation  that  the  company  did  the 
superintendent  knew  or  ought  to  have  negligent  or  careless  act  which  caused 
known  of  the  danger  in  which  he  was  the  homicide,  or  omitted  the  diligence 
placed.  Augusta  Factory  v.  Rill  (1889)  which  would  have  prevented  it,  is  suffi- 
■83  Ga.  709,  10  S.  E.  450.  cient,  and  is  equivalent  to  an  allegation 

The  questions  whether  the  kicking  of  that  the  coemployees  of  the  decedent 
a  hand  car  following  another,  by  one  were  guilty  of  such  negligence.  Cen- 
aitting  upon  the  forward  car,  to  prevent  tral  R.  Co.  v.  Crosby  (1885)  74  Ga.  737, 
it  from  running  into  the  latter,  was  such   58  Am.  Rep.  463. 

an  act  of  negligence  as  would  render  When  construed  in  connection  with 
the  railroad  company  liable  for  injury  this  provision  as  to  railways,  §  2971  of 
"to  a  fellow  servant  by  the  subsequent  the  Code,  which  gives  a  widow  an  action 
^ie^ailing  of  the  car,  and  whether  the  for  the  homicide  of  her  husband,  pre- 
injured  person  himself  put  in  motion  the  eludes  recovery  for  a  death  caused  by 
<;hain  of  events  which  led  to  the  injury  the  negligence  of  a  fellow  servant,  un- 
by  the  manner  in  which  he  ran  the  cars,  less  the  homicide  amounted  to  a  crime 
and  whether  the  kicking  of  such  car  was  in  the  delinquent  servant,  either  murder 
sufficient  to  account  for  the  derailment  or  manslaughter  of  some  grade.  Daly 
of  the  front  car, — are  for  the  jury  where  v.  Stoddard  (1880)  66  Ga.  145. 
M.  &  S.  Vol.  v.— 335. 
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stricted  to  employees  who  cannot  control  those  whose  function  it  is  t( 
operate  trains.' 

Under  §  3033  (Code  of  1873)  alone,  an  employee  of  a  railroac 
company  would  not  be  entitled  to  recover  damages  for  an  injurj 
sustained  by  him,  caused  by  the  negligence  of  other  employees  oJ 
the  company.  Without  §§  2083  and  3036,  he  would  be  under  the 
common-law  rule,  and  could  not  maintain  an  action.*  But  the  effeci 
of  these  three  sections,  when  construed  together,  is  that,  when  the 
plaintifF  shows  that  the  injury  was  inflicted  through  the  negligence 
of  a  fellow  servant  engaged  in  and  about  the  common  employment, 
and  without  fault  on  the  part  of  the  former,  the  burden  is  cas1 
upon  the  company  of  showing  only  that  its  servants  exercised  ordi- 
nary and  reasonable  care.  An  instruction  to  the  jury  which  im- 
poses upon  the  defendant  the  superadded  duty  of  showing  how  the 
casualty  occurred  is  erroneous.* 

The  effect  of  the  clause  as  to  the  absence  of  contributory  negligence 
is  discussed  in  §  1648,  ante. 

1776.  [758]  Provision  declaratory  of  the  doctrine  of  common  em- 
ployment.— The  doctrine  of  common  employment  is  embodied  in  the 
following  provision : 

The  principal  is  not  liable  to  one  agent  for  injuries  arising  from  the  negli- 
gence or  misconduct  of  other  agents  about  the  same  work.  Code  of  1873,  §  2202 ; 
Code  of  1882,  §  2202;  Code  of  1895,  §  3030. 

In  the  Code  of  1895,  §  2610,  the  following  provision  was  also 
added : 

Except  in  case  of  railroad  companies,  the  master  is  not  liable  to  one  servant 
for  injuries  arising  from  the  negligence  or  misconduct  of  other  servants  about 
the  same  business. 

3  Georgia  B.  &  Bkg.  Co.  v.  Ooldwire  A   charge   to   the   effect   that,   under 

(1876)    56  Ga.  196,  negativing  the  the-  this  section,  the   onus  of  proving  tha< 

ory  that  trainmen  were  not  within  the  ordinary  care  was  exercised  is  upon  the 

purview  of  the  statute,  as  they  can  con-  railway  company  when  a  person  in  its 

trol  the  conductor  and  engineer  by  re-  employ  is  injured  by  the  negligence  oi 

porting  them  for  neglect  of  duty.  a  coservant,   is  erroneous.     Western  & 

iCamplell  v.  Atlanta  &  R.  Air  Line  A.   R.   Oo.   v.   Vandiver    (1890)    85   Ga. 

R.  Go.    (1873)    53  Ga.  488.  470,  11  S.  E.  781,  laying  it  down  that 

A  charge  with  reference  to  this  sec-  the  presumption  is  not  against  a  rail- 

tion,   that    the   company    is    liable    for  way  company  when  the  servant  injured 

damage  "to"  any  person  in  the  employ-  is  connected  with  the  act  which  caused 

ment    of    the    company,    is    erroneous,  the  injury  unless  he  shows  his  freedom 

Western  &  A.  R.  Co.  v.  Vandiver  (1890)  from  fault. 
85  Ga.  470,  11  S.  E.  781. 

5  Georgia    R.    &    Bkg.    Co.    v.    Bicks 
(1894)  95  Ga.  301,  22  S.  E.  613. 
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These  provisions  operate  as  an  explicit  declaration  of  what  is  ob- 
viously a  matter  of  necessary  inference  from  the  others  already  com- 
mented on  in  the  preceding  sections,  viz.,  that  the  common-law  rule 
as  to  coservice  is  applied  in  Georgia  in  all  cases  except  those  in  which 
a  railroad  employee  is  injured.  The  particular  form  under  which  that 
rule  prevails  in  this  state  has  already  been  considered  in  former  chap- 
ters.   See  chapter  lx.,  subtitle  B,  and  the  summary  in  §  1478,  ante} 


1  In  Bussey  v.  Charleston  &  W.  C.  R. 
Co.  (1907)  78  S.  C.  352,  58  S.  E. 
1015,  in  construing  §  2610  of  the  Geor- 
gia Code,  the  court  says  that  the  plain 
implication  is  that  where  an  employee  of 
a  railroad  is  injured  by  the  negligence  of 
a  fellow  servant  the  master  is  liable. 
It  is  evident  that  §  3036  ( §  2323,  of  tlie 
Code  of  1895;  see  §  1774,  ante)  had  not 
been  called  to  the  court's  attention. 

In  Moore  v.  DuUin  Mills  Co.  (1907) 
127  Ga.  609,  10  L.R.A.(N.S.)  772,  56 
S.  E.  839,  the  court,  after  quoting  § 
2610,  said:  ''It  is  not  the  position  of 
the  servant  in  the  service  that  fixes  the 
liability  of  the  master,  but  it  is  the 
duty  which  the  servant  is  performing 
towards  other  servants."  See  also  Self 
V.  Adel  Lumber  Co.  (1909)  5  Ga.  App. 
846,  64  S.  E.  112. 

The  statute  is  not  applicable  to  a 
lumber  company  operating  cars  on  a 
track  for  the  purposes  mainly  of  its  own 
business;  and  even  though  it  does  on 
some  occasions  transport  passengers  and 
freight  for  hire,  it  is  not  a  railway  com- 
pany, within  the  purview  of  that  stat- 
ute, so  as  to  render  it  liable  to  a  track 
repairer  who  is  injured  by  a  movement 
of  the  locomotive  at  a  time  and  upon 
an  occasion  when  it  is  in  no  sense  en- 
gaged in  transacting  business  as  a  public 
carrier.  Ellington  v.  Beaver  Dam,  Lwm- 
ler  Co.  (1893)  93  Ga.  53,  19  S.  E.  21; 
White  v.  Kennon  (1889)  83  Ga.  343,  9 
S.  E.  1082;  Railey  v.  Garlutt  (1900) 
112  Ga.  288,  37  S.  E.  360  (woodcutter 
injured  by  negligence  of  engineer)  ; 
Stevens  v.  Bunn  (1909)  6  Ga.  App.  315, 
64  S.  E.  1002  (wood-cutter,  engineer, 
and  brakeman  held  to  be  fellow  serv- 
ants ) . 

A  teamster  employed  by  a  coal  and 
iron  company  to  assist  in  hauling  a 
boiler  from  the  furnace  plant  of  the 
company  to  its  coal  mines,  to  be  there 
used  in  getting  out  coal  for  consumption 
in  the  furnace  and  locomotive  of  the 
company,  is  a  fellow  servant  with  the 


engineer  and  fireman  of  a  locomotive 
operated  in  the  yards  of  and  in  con- 
nection with  such  furnace  plant.  Geor- 
gia Coal  &  J.  Co.  V.  Bradford  ( 1908 )  131 
Ga.  289,  127  Am.  St.  Rep.  228,  62  S.  E. 
193. 

No  recovery  can  be  had  where  an 
operative  in  a  cotton  factory  is  injured 
by  the  negligence  of  a  workman  having 
charge  of  two  others  in  the  picker  room. 
MoOovern  v.  Columbus  Mfg.  Co.  (1887) 

80  Ga.  227,  5  S.  E.  492. 

A  servant  whose  duties  were  to  stand 
on  a  scaffold  used  in  the  construction 
of  a  building,  and  receive  and  detach 
timbers  from  the  derrick  when  they 
were  sufficiently  elevated  for  the  use  in- 
tended, was  a  fellow  servant  of  one  who 
stood  on  the  ground  and  operated  the 
derrick,  where  the  evidence  shows  that 
they  were  under  one  common  employ- 
ment and  received  orders  from  another 
as  superintendent  of  the  entire  con- 
struction, although  it  may  also  be 
proved  that  the  person  who  operated 
the  derrick  was  invested  with  authority 
to  direct  how  and  when  the  elevation 
of  the  timbers  should  be  made.  Qunn 
V.  Willingham  (1900)  111  Ga.  427,  36 
S.  E.  804. 

A  mason  and  a  carpenter  working  on 
the  same  building  are  coservants. 
Keith  V.  Walker  Iron  &  Coal  Co.  (1888) 

81  Ga.  49,  12  Am.  St.  Rep.  296,  7  S. 
E.  166. 

It  has  been  held  with  special  reference 
to  §  2610  of  the  Code  of  1895,  that  the 
master  is  not  liable  to  one  servant  for 
injuries  arising  from  the  negligence  of 
another  servant  about  the  same  busi- 
ness, though  they  may  be  employed  in 
different  departments  of  business,  and 
so  far  removed  from  each  other  that 
one  can  in  no  degree  control  or  influ- 
ence the  conduct  of  the  other.  Brush 
Electric  Light  &  P.  Co.  v.  Wells  (1900) 
no  Ga.  192,  35  S.  E.  365  (engineer  in 
power  house  of  electric  company  held  to 
be  fellow  servant  of  lineman). 
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Under  §§  2610,  2323,  of  the  Code  of  1895,  it  is  not  error  to  charg 
the  jury  that  the  employee  of  a  railway  company  does  not  assume  th 
risk  of  the  negligence  of  his  coemployees.^ 

The  act  of  August  16,  1909  (Acts  1909,  p.  160),  now  embodie( 
in  Civil  Code  1910,  §  2782,  amended  the  law  somewhat.  The  chie: 
change  worked  was  to  allow  the  injured  employee  to  recover  thougl 
he  was  somewhat  at  fault,  unless  his  fault  or  neglect  amounted  to  i 
"failure  to  exercise  ordinary  care,"  or  unless  he  "by  the  exercise  o: 
ordinary  care  could  have  avoided  the  consequences  of  the  defendant'i 
negligence."  The  doctrine  of  comparative  negligence  (by  which  th( 
damages  may  be  apportioned  where  both  parties  are  at  fault,  bu 
the  fault  of  the  plaintiff  is  the  lesser),  theretofore  applicable  gen 
erally  as  to  other  negligence  cases,  was  made  applicable  also  to  th( 
class  of  cases  dealt  with  in  the  statute.* 

F.  Iowa. 

1777.  [758a]  Statutory  provisions. —  As  to  the  constitutionality  oJ 
these  statutes,  see  the  concluding  chapter  of  this  treatise.  By  Laws 
1862,  chap.  169,  §  7,  it  was  provided  as  follows: 

"Every  railroad  company  shall  be  liable  for  all  damages  sustained  by  any  per- 
son in  consequence  of  any  neglect  of  the  agents,  or  by  any  mismanagement  ol 
the  engineer  or  other  employee  of  the  corporation,  to  any  person  sustaining  such 
damage." 

This  act  was  superseded  by  chapter  65,  §  1,  of  the  Laws  of  1872, 
to  the  following  effect: 

Every  corporation  and  person  owning  or  operating  a  railroad  in  this  state  shall 
be  liable  for  all  damages  sustained  by  any  person  in  consequence  of  the  wilful 
wrongs,  whether  of  commission  or  omission,  of  their  agents  and  employees,  when 
such  wilful  wrongs  are  in  any  manner  connected  with  the  use  and  operation  of 
any  railroad  so  owned  or  operated,  on  or  about  which  they  shall  be  employed. 

Another  recent  ruling  is  that  a  com-  2  Atlanta   &   B.    Air   I/ine   R.    Co.   v. 

plaint  averring  that  plaintiff's  husband  MoManus   (1907)   1  Ga.  App.  302,  58  S. 

was  a  night  watchman  in  the  employ  of  E.  258. 

defendant,   who   was    operating   a   saw-  3  See    Wrightsville    &    T.    R.    Go.    v. 

mill,  and  was  killed  by  the  explosion  of  Tompkins    (1911)    9  6a.   App.    154,   70 

a  boiler  used  in  running  the  mill,  which  S.  E.  955. 

was  occasioned  by  negligence  of  an  en-  The   act   of   August    16,    1909    (Acts 

gineer  having  charge  of  the  boiler,  fails  1909,   p.   160),  is  not  applicable  to  an 

to  state  a  cause  of  action.    McGosker  v.  injury  occurring  in  1906.     houi.^ville  & 

Hilton  &D.  Lumber  Co.  (1900)  110  Ga.  N.  R.  Co.  v.  Bradford   (1910)    135  Ga. 

328,  35  S.  E.  369.  522,  69  S.  E.  870. 
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By  the  Code  of  1873,  §  1307,  this  provision  was  modified  so  as  to 
read  thus : 

Every  corporation  operating  a  railway  shall  be  liable  for  all  damages  sustained 
by  any  person,  including  employees  of  such  corporation,  in  consequence  of  the 
neglect  of  agents,  or  by  any  mismanagement  of  the  engineers  or  other  employees 
of  the  corporation,  and  in  consequence  of  the  wilful  wrongs,  whether  of  com- 
mission or  omission,  of  such  agents,  engineers,  or  other  employees,  when  such 
wrongs  are  in  any  manner  connected  with  the  use  and  operation  of  any  railway 
on  or  about  which  they  shall  be  employed;  and  no  contract  which  restricts  such 
liability  shall  be  legal  or  binding.  Same  provision  in  McClain's  Anno.  Code, 
§  2002,  and  Code  of  1897,  §  2071. 

Railway  construction  companies  engaged  in  building  railroads, 
which  operate  railroads  for  the  purpose  of  carrying  on  their  work 
of  building  railroads,  are  within  the  aet.^  But  it  does  not  enure  to 
the  benefit  of  the  employees  of  independent  contractors  engaged  in 
constructing  a  railway,  where  the  injury  complained  of  was  caused 
by  the  acts  of  servants  of  the  railway  company.^ 

Sec.  2033b  of  the  Code  (29  G.  A.  chap.  81,  §  2 ;  Code  Supp.  1902, 
p.  212)  provides  that  the  words  "railway"  or  "railroad"  as  used  in 
the  Code  or  acts  of  the  general  assembly,  are  applicable  to  interurban 
railroads.  But  it  has  been  held  that  such  parts  of  interurban  rail- 
roads as  occupy  city  streets  are  to  be  considered  street  railways, 
and  are  not  within  the  purview  of  the  statute.' 

1778.  [759]  What  injuries  are  within  the  purview  of  the  statute. — 
The  class  of  acts  for  which  railroad  companies  were  rendered  liable 
by  the  act  of  1862  is  held  to  have  been  narrowed  by  the  amendment 
of  the  law  in  1873.  The  words  "such  wrongs,"  in  the  limiting  clause 
of  the  second  act,  are  deemed  not  to  relate  alone  to  the  wilful  wrongs 
spoken  of  in  the  preceding  clause,  but  also  to  the  mismanagement  and 
negligence  spoken  of  in  a  preceding  clause.*  Under  this  construc- 
tion the  liability  of  the  companies,  which,  by  the  unrestricted  terms 
of  the  act  of  1862,  extended  to  any  negligence  whatever  which  their 
employees  might  commit  in  the  course  of  their  employment,  is  now 

lA  construction  company  which  is  is  operating  a  railroad  within  the  mean- 
engaged  in  building  a  railway,  and  is  ing  of  Code  1897,  §  2071.  Mace  v.  E. 
for  that  purpose  running  gravel  trains,  A.  Boedlcer  d  Co.  (1905)  127  Iowa,  721, 
is  operating  a  railway  within  the  mean-  104  N.  W.  475. 

ing  of  the  statute.   McKnight  v.  Iowa  &  2  Jjey    v.    Dubuque    &    8.    C.    R.    Co. 

M.  R.  Comtr.  Co.   (1876)   43  Iowa,  406.  (1866)   20  Iowa,  347. 

A     railroad     construction     company  ^McLeod  v.  Chicago  <&  N.  W.  R.   Co. 

operating  a  train  of  dump  cars  drawn  (1904)   125  Iowa,  270,  101  N.  W.  77. 

by  small  engines  on  a  temporary  track,  i  Foley  v.  Chicago,  R.  I.  d  P.  R.  Co. 

for  the  removal  of  dirt  from  the  cuts,  (1884)   64  Iowa,  644,  21  N.  W.  124. 
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limited  to  "such  damages  as  are  occasioned  by  the  negligence  or  mis 
management  or  wilful  wrongs  of  its  employees  which  are  connecte( 
with  the  use  and  operation  of  the  railroad  on  or  about  which  they  ar 
employed."  *  In  the  case  cited  it  was  argued  that  the  emplojrment  o 
the  plaintiff  was  entire,  and  that,  as  part  of  his  service  related  to  thi 
business  of  operating  the  road,  he  had  his  remedy  under  the  statute 
even  though  the  injury  was  not  sustained  while  m  the  performanc( 
of  that  particular  part  of  the  service.  The  court,  in  rejecting  thi: 
theory,  said :  "The  subsequent  legislation  has  established  a  new  ruL 
as  to  the  class  of  acts  for  which  the  companies  are  liable.  So  that  t( 
entitle  an  employee  now  to  recover  against  the  company  for  injuries 
which  he  has  sustained  in  consequence  of  the  negligence,  or  misman 
agement,  or  wilfulness  of  a  coemployee,  he  must  show  (1)  that  he 
belonged  to  the  class  of  employees  to  whom  the  statute  affords  a  rem 
edy,  and  (2)  that  the  act  which  occasioned  the  injury  was  of  thf 
class  of  acts  for  which  a  remedy  is  given." 

To  bring  a  case  within  the  statute  it  is  not  necessary  to  show  thai 
the  injured  person  was  actually  engaged  in  the  operation  of  the  road, 
Its  provisions  take  effect  wherever  it  appears  that  the  injury  was 
caused  by  the  operation  of  the  road.' 

2  Ualone  v.  Burlington  C.  R.  &  N.  R.  Does  the  duty  of  the  employee  require 

Co.    (1884)   65  Iowa,  417,  54  Am.  Rep.  him  to  perform  service  which   exposes 

11,  21  N.  W.  756.  him  to  a  hazard  peculiar  to  the  busi- 

8  Pierce  V.  Central  Iowa  R.  Co.  (1887)  neas  of  using  and  operating  a  railroad? 

73  Iowa,  140,  34  N.  W.  783.  If  it  does,  and  if,  while  in  the  line  of  his 

In  Pyne  v.   Chicago,  B.  &  Q.  R.   Co.  duty,  he  by  the  negligence  of  a  coem- 

(1880)   54  Iowa,  223,  37  Am.  Rep.  198,  ployee  receives  an  injury  from  a  passing 

6    N.    W.    281,    the    court   said:     "The  train  or  from  other  appliances  used  in 

statute  is  not  construed  to  mean  that  the  use  and  operation  of  the  road,  he 

actions  can  be  maintained  by  trainmen  may  recover." 

only,  or  by  men  whose  employment  is  "The  cases  are  all  grounded  upon  the 
such  as  pertains  to  the  running  of  view  that  the  statute  applies  when  the 
trains.  .  .  .  There  is  language  in  employment  and  the  wrong  are  con- 
some  of  the  cases  which  seems  to  imply  nected  with  the  handling  of  railroad 
that  the  statute  embraces  only  those  who  machinery  moved  upon  railroad  tracks." 
are  engaged  in  the  actual  operation  of  Larson  v.  Illinois  G.  R.  Go.  (1894)  91 
a  railroad  in  running  the  trains.  But  Iowa,  81,  58  N.  W.  1076. 
that  the  right  of  action  is  not  thus  A  railroad  company,  therefore,  is  held 
limited  is  apparent.  Trackmen,  switch  liable  whenever  the  injured  person  was 
tenders,  and  others,  whose  duty  requires  one  who  was  "exposed  by  the  nature  of 
them  to  be  upon  the  track  are  more  or  his  employment  to  the  peculiar  hazards" 
less  exposed  to  the  hazards  of  the  busi-  incident  to  the  operation  of  railways 
ness  of  railroading,  and  such  employees,  (Butler  v.  Chicago,  B.  &  Q.  R.  Co. 
when  injured  by  the  use  or  operation  of  [1893]  87  Iowa,  206,  54  N.  W.  208)  ; 
the  road  and  by  the  negligence  of  co-  or  who  was,  by  the  nature  of  his  em- 
employees,  are  as  plainly  within  the  ployment,  exposed  to  the  hazards  inci- 
provisions  of  the  statutes  as  those  whose  dent  to  moving  trains,  even  though  he 
duty  requires  them  to  assist  in  the  run-  may  not  have  been  engaged  in  operat- 
ning  of  trains.  We  think  the  proper  ing"  them  (Smith  v.  Humeston  &  8.  R. 
test    in    determining    the    question    is,  Co.  [1889]  78  Iowa,  583,  43  N.  W.  545)  ; 
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The  subjoined  note  indicates  the  classes  of  employees  who  are,  and 
"those  who  are  not,  deemed  to  be  entitled  to  recover  under  this  broad 
•construction  of  the  statute.*     For  other  cases  involving  the  same 

or  who,  "in  the  performance  of  the  duties  brakeman  was  held  entitled  to  recover 
of  his  employment  was  necessarily  ex-  for  injuries  caused  by  the  negligence  of 
posed  to  all  of  the  ordinary  risks  and    an  engineer. 

dangers  which  arise  from  the  operation  In  Whalen  v.  Chicago,  R.  I.  &  P.  R. 
of  the  trains"  {Eandelun  v.  Burlington,  Go.  (1888)  75  Iowa,  563,  39  N.  W.  894, 
•C.  R.  &  N.  R.  Co.  [1887]  72  Iowa,  709,  it  was  held  that  the  railroad  company 
32  N.  W.  4).  was    liable    for    the    negligence    of    "a 

In  Williams  v.  lovxi  C.  R.  Co.  ( 1903 )  "wiper"  while  in  charge  of  an  engine. 
121  Iowa,  270,  96  N.  W.  774,  the  em-  A  rule  by  which  conductors  are  "cau- 
ployee  was  engaged  in  unloading  rails,  tioned  as  to  flying  switches,"  and  di- 
and  it  was  held  error  as  an  abstract  rected  to  "avoid  such  switching  even  if 
proposition  of  law  to  direct  the  jury  it  increases  their  work,"  is  advisory 
that  the  plaintiff  could  not  recover  with-  merely,  and  does  not  forbid  sueii 
•out  showing  that  his  employment  was  switches.  The  fact,  therefore,  that  a 
in  connection  with  the  operation  of  the  conductor  orders  a  brakeman  to  make 
road.  such  a  switch  is  not  such  negligence  as 

*  See  notes  to  Johnson  v.  Great  ^iH  render  the  company  liable  for  in- 
Northerti  R.  Go.  18  L.R.A.(N.S.)  478,  juries  to  the  latter.  Youll  v.  Sioux 
and  Hanson  v.  Northern  P.  R.  Co.  22  Gity  &  P.  R.  Go.  (1885)  66  Iowa,  346, 
L.R.A.(N.S.)   968.  23  N.  W.  736. 

(a)  Employees  held  to  he  loithin  the  Where  detached  ears  are  following  a 
statute. — That  the  statute  is  applicable  short  distance  behind  a  train,  a  con- 
to  members  of  train  crews  is,  of  course,  ductor  and  brakeman  are  negligent  in 
beyond  dispute.  The  essential  questions  not  soon  discovering  the  detachment, 
in  cases  where  such  employees  are  in-  and  in  not  being  on  top  of  the  cars, 
jured  are  merely  whether  the  eoservant  Farley  v.  Chicago,  R.  I.  d  P.  R.  Co. 
was,  as  matter  of  fact,  negligent,  and  (1881)  56  Iowa,  337,  9  N.  W.  230. 
whether  the  injured  servant  was  himself  The  facts  that  a  freight  train  stand- 
in  fault.  ing  at  a  station  started  while  the  con- 

Whether,  under  the  circumstances,  the  ductor  was  attending  to  business  inside 
conductor  of  a  train  was  negligent  in  of  the  station,  supposing  the  brakes  to 
applying  the  brake  when  be  did,  where-  have  been  sufficiently  set,  he  himself  not 
by  a  brakeman  engaged  in  cutting  the  having  set  the  brakes ;  and  that  the  cars 
train  while  running  slack  was  injured,  collided  with  other  detached  cars,  kill- 
was  held  to  be  a  question  for  the  jury  ing  a  brakeman  thereon, — do  not  show 
in  Dunlavy  v.  Chicago,  R.  I.  £  P.  R.  Co.  negligence  on  the  conductor's  part. 
(1885)    66  Iowa,  435,  23  N.  W.  911.  Brady  v.  Burlington,  C.  R.  d  N.  R.  Co. 

Where  a  brakeman,  at  the  direction  of  (1887)  72  Iowa,  53,  33  N.  W.  360. 
his  conductor,  goes  between  a  moving  A  verdict  for  the  plaintiff  is  justified 
train  and  car,  separated  by  a  space  of  by  evidence  showing  that  he  was  em- 
7  feet,  for  the  purpose  of  holding  a  post  ployed  on  a  construction  train  and  in 
between  them  so  that  the  car  can  be  the  discharge  of  his  duty  walked  to  the 
staked  over  a  switch,  and  the  conductor  rear  of  the  train  while  it  was  in  motion; 
then  negligently  causes  the  train  to  be  that,  when  within  5  feet  of  the  last  car 
moved  in  the  direction  of  the  car  with  in  front  of  the  caboose,  the  latter  was 
unusual,  unnecessary,  and  increasing  uncoupled  by  the  conductor;  and  that 
force  and  speed,  whereby  the  brakeman  at  a  signal  the  engineer  caused  a  sud- 
13  fatally  injured,  the  enhanced  and  ex-  den  jerk  which  threw  the  plaintiff  from 
traordinary  peril  arising  from  the  con-  the  car,  and  he  was  run  over.  Jeffrey 
ductor's  negligence  is  not  among  the  v.  Keokuk  &  D.  M.  R.  Co.  (1881)  56 
risks  assumed  by  the  brakeman.  Crotty  Iowa,  546,  9  N.  W.  884. 
V.  Chicago  G.  W.  R.  Co.  (1909)  95  C.  C.  Negligence  of  which  a  locomotive  fire- 
A.  91,  169  Fed.  593.  man,  injured  by  falling  from  the  engine 

In  BuGklew  v.  Central  Iowa  R.  Co.  as  cars  attached  to  it  came  in  contact 
(1884)    64  Iowa,  603,  21  N.  W.  103,  a    with  standing  ears,  may  complain,  can- 
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question  arising  under  other  statutes,   see   §§   1660,   1780,   1782 
1784,  b,  1790,  1795,  a,  1801a. 


not  be  predicated  of  the  act  of  a  train- 
man in  giving  a  signal  indicating  a 
longer  distance  to  the  point  of  coupling 
than  should  have  been  indicated,  vphere 
the  signals  were  only  designed  to  indi- 
cate in  a  general  way  the  distance  to  be 
traversed  before  reaching  the  coupling 
point,  and  the  trainman  did  not  know, 
and  had  no  reason  to  expect,  that  the 
fireman  was  in  a  place  of  danger.  Eel- 
sey  V.  Chicago  d  N.  W.  R.  Co.  (1898) 
106  Iowa,  253,  76  N.  W.  670. 

The  fact  that  a  brakeman's  foot  was 
caught  in  a  rail  so  that  he  could  not 
escape,  as  he  otherwise  might  have  done, 
from  a  car  which  was  driven  over  him, 
will  not  excuse  the  company,  if  the 
manner  in  which  the  cars  were  moved 
betokened  negligence  irrespective  of  the 
brakeman's  actual  condition,  whether  he 
was  free  to  get  out  of  the  way  or  not. 
Beems  v.  Chicago,  R.  I.  d  P.  R.  Go. 
(1882)   58  Iowa,  150,  12  N.  W.  222. 

Employees  operating  a  switch  engine, 
whose  duty  it  is  to  be  on  the  lookout 
for  employees  on  or  near  the  tracks, 
and  to  warn  them  of  the  approach  of 
the  engine  by  ringing  the  bell  or  blow- 
ing the  whistle  or  in  some  other  man- 
ner, are  not,  as  matter  of  law,  free  from 
negligence  toward  an  employee  walking 
along  the  track  in  the  course  of  his 
duty,  where  no  signal  of  any  kind  is 
given  of  the  approach  of  such  engine. 
McLeod  v.  Chicago  &  N.  W.  R.  Co. 
(1897)   104  Iowa,  139,  73  N.  W.  614. 

In  Locke  v.  Sioux  City  &  P.  R.  Co. 
(1877)  46  Iowa,  109,  the  railroad  com- 
pany was  held  liable  for  injuries  caused 
by  the  negligence  of  the  employee 
charged  with  the  duty  of  looking  after  a 
bridge. 

Employees  in  charge  of  an  engine 
have  the  right  to  assume  that  a  switch- 
man who  has  attempted  to  mount  on  the 
front  footboard  for  the  purpose  of  mak- 
ing a  switch  has  succeeded  in  doing  so, 
where  he  is  hidden  from  their  view  by 
the  boiler;  and  they  are  not  required  to 
stop  the  engine  to  ascertain  whether  or 
not  he  has  done  so.  Ferguson  v.  Chi- 
cago, M  &  St.  P.  R.  Co.  (1897)  100 
Iowa,  733,  69  N.  W.  1026. 

A  delay  by  trackmen  of  a  little  over 
twenty  minutes  after  the  commencement 
of  a  storm,  in  inspecting  the  track  as 
required  by  a  rule   of  the  company  in 


case  of  a  storm,  does  not  constitute  neg 
ligence  which  will  support  an  action  fo; 
injuries  to  an  employee,  caused  by  th( 
engine  catching  up  a  limb  which  hat 
been  blown  upon  the  track.  Cox  v.  Chi 
cago  £  N.  W.  R.  Co.  (1897)  102  Iowa 
711,  72  N.  W.  301. 

Recovery  has  been  allowed  where  th< 
injury  was  received  by  the  following 
employees  engaged  in  working  on  oi 
near  the  track  under  the  circumstances 
indicated : 

A  foreman  of  a  bridge  gang  whose 
duty  it  was  to  set  out  a  slow  flag  or 
the  approach  of  a  train,  if  the  conditio! 
of  the  track  over  the  bridge  required  it 
Keatley  v.  Illinois  C.  R.  Go.  (1897)  lOJ 
Iowa,  282,  72  N.  W.  545  (freight  cai 
left  the  track  and  fell  on  plaintiff). 

One  employed  to  carry  water  to  rail- 
road employees  working  near  the  ap- 
proach of  a  bridge,  and  to  perform  sucli 
other  services  as  the  foreman  shall  di- 
rect, the  injury  being  caused  by  the  neg- 
ligent running  of  a  train  at  a  dangerous 
speed  across  the  bridge,  which  is  unfin- 
ished and  insecure.  Keatley  v.  Illinois 
C.  R.  Go.  (1895)  94  Iowa,  685,  63  N.  W. 
560,  second  appeal  (1897)  103  Iowa, 
282,  72  N.  W.  545. 

A  car  inspector  whose  duty  required 
him  to  go  under  all  cars.  Canon  v. 
Chicago,  M.  d  St.  P.  R.  Co.  (1897)  101 
Iowa,  613,  70  N.  W.  755. 

A  car  cleaner  working  on  a  standing 
car  on  a  side  track.  Jensen  v.  Omaha  d 
St.  L.  R.  Co.  (1902)  115  Iowa,  404,  88 
N.  W.   952. 

A  car  repairer  injured  while  on  his 
way  to  a  car  standing  on  a  side  track. 
Hughes  v.  Iowa  C.  R.  Go.  (1905)  128 
Iowa,  207,  103  N.  W.  339. 

An  employee  engaged  in  transferring 
rails  from  one  car  to  another  by  means 
of  a  locomotive.  Stebbins  v.  Crooked 
Creek  R.  &  Coal  Co.  (1902)  116  Iowa, 
513,  90  N.  W.  355. 

Men  employed  to  remove  ashes,  etc., 
from  locomotives,  to  supply  them  with 
water  and  sand,  and  to  couple  locomo- 
tive tanks  forming  a  necessary  part  of 
a  train,  so  that  they  could  be  moved  to 
their  proper  place  for  train  service. 
Butler  V.  Chicago,  B.  &  Q.  R.  Go.  (18931 
87  Iowa,  206,  54  N.  W.  208  (injury  re- 
ceived while  coupling  the  tanks ) . 

A  person  employed  in  a  railway  car 
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An  injured  employee  is  none  the  less  entitled  to  the  benefit  of 
the  statute,  for  the  reason  that  the  person  by  whose  negligence  he  was 


shop,  who,  while  on  a  ladder  leaning 
against  one  of  the  cars  in  a  train,  was 
injured  by  the  negligence  of  employees 
in  charge  of  the  train  in  moving  it  with- 
out notice.  Pierce  v.  Central  loioa  R. 
Co.   (1887)   73  Iowa,  140,  34  N.  W.  783. 

One  whose  duty  it  was  to  operate  a 
turntable.  Malone  v.  Burlington,  C.  R. 
&  N.  R.  Co.  (1884)  65  Iowa,  417,  54 
Am.  Rep.  11,  21  N.  W.  756,  conceded  in 
the  opinion;  for  actual  decision,  see 
subd.   (b),  infra. 

A  detective  injured,  while  in  the  dis- 
charge of  his  duty,  by  the  negligence  of 
an  engineer.  Pyne  v.  Chicago.  B.  &  Q. 
R.  Co.  (1880)  54  Iowa,  223,  37  Am.  Rep. 
198,  6  N.  W.  281  (  complaint  held  not 
demurrable  which  alleged  that  he  set  out 
to  walk  along  the  track  to  a  house  in 
compliance  with  the  orders  of  the  de- 
fendant's agent,  and,  being  prostrated 
by  sunstroke,  was  run  over  while  in  a 
state  of  insensibility). 

A  laborer  working  in  connection  with 
a  construction  train,  who,  although  he 
was  engaged  exclusively  in  shoveling 
gravel  and  had  nothing  to  do  with  the 
management  of  the  train,  was  shoveling 
gravel  from  the  train,  and  was  therefore 
not  less  dependent  for  his  safety  upon 
the  skill  and  fidelity  of  those  who  were 
managing  it,  than  if  part  of  the  man- 
agement devolved  upon  himself.  Mc- 
Knight  v.  loKa  &  M.  R.  Constr.  Co. 
(1876)  43  Iowa,  406  (injury  caused  by 
sudden  starting  of  train). 

.  An  employee  whose  duty  it  was  to 
assist  in  loading  and  unloading  gravel 
cars,  and  to  perform  any  other  service 
required  of  him  in  or  about  such  work, 
and  to  ride  to  and  fro  on  the  gravel 
ears.  Handelun  v.  Burlington,  C.  R. 
d  N.  R.  Co.  (1887)  72  Iowa,  709,  32 
N.  W.  4. 

A  laborer  who  was  engaged  in  shovel- 
ing earth  on  flat  cars  which  carried  it 
to  a  place  where  it  was  used  in  making 
an  embankment,  and  who  sometimes 
went  with  the  train  to  unload  the  earth, 
and  at  other  times  remained  behind 
while  the  train  was  absent,  and  helped 
to  undermine  the  bank  which  was  being 
excavated.  Deppe  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1872)  36  Iowa,  52  (bank  fell 
on  the  plaintiff) .  "It  is  true,"  said  the 
court,  the  plaintiff  "was  not  injured 
■while,  or  by,  operating  the  train;   but 


neither  the  act  itself  nor  the  constitu- 
tional limitation  requires  us  to  put  this 
very  narrow  construction  upon  it.  The 
plaintiff  was  employed  for  the  discharge 
of  a  duty  which  exposed  him  to  the 
perils  and  hazards  of  the  business  of 
railroads;  and  although  the  injuries  did 
not  arise  from  such  hazards,  they  can- 
not be  separated  from  the  employment. 
If  the  plaintiff  had  been  employed  ex- 
clusively for  shoveling  or  loading  the 
dirt  he  could  not  recover,  although  ho 
might  have  ridden  to  and  from  his  work 
on  the  cars."  This  decision  was  de- 
clared to  be  correct  in  Malone  v.  Bur- 
lington, C.  R.  &  N.  R.  Co.  (1884)  65 
Iowa,  417,  54  Am.  Rep.  11,  21  N.  W. 
756,  though  it  was  pointed  out  that' 
some  of  the  expressions  used  in  the 
opinion  were  no  longer  authoritative 
under  the  later  act. 

A  laborer  employed  in  the  working  of 
a  ditching  machine  on  a  railroad,  which 
was  operated  by  moving  along  the  track 
the  train  of  which  it  formed  a  part. 
Xelson  V.  Chicago,  M.  £  St.  P.  R.  Co. 
(1887)  73  Iowa,  576,  35  N.  W.  611 
(plaintiff  was  struck  by  the  crank  of 
a  windlass  used  to  lower  the  scoop 
bucket).  The  court  said:  "The  ditch- 
ing machine  is  altogether  unlike  a  steam 
shoveler,  or  a  dredge  worked  by  a  sta- 
tionary engine.  It  was  propelled  by  a 
moving  engine  upon  the  track  of  the 
road.  It  is  true,  the  plaintiff  was  not 
injured  by  contact  with  the  wheels  of  a 
car  or  engine;  but  this  was  not  neces- 
sary in  order  to  entitle  him  to  recover, 
because  it  is  equally  true  that,  if  the 
car  had  not  been  in  motion  at  the  time, 
it  would  have  been  useless  to  raise  or 
lower  the  bucket  or  shovel.  It  was  the 
movement  of  the  train  that  made  it 
necessary  to  lower  the  rear  end  of  the 
bucket.  It  was  not  necessary,  to  main- 
tain the  action,  that  the  plaintiff  should 
be  an  employee  engaged  in  the  actual 
movement  of  the  train,  as  an  engineer, 
brakeman,  or  conductor;  it  is  suilieient 
if  he  was  one  of  the  crew  necessary  for 
the  performance  of  the  work  intended 
to  be  done  by  the  train  and  its  machin- 
ery and  appliances." 

The  foreman  of  a  crew  working  a 
pile-driver  car.  Houser  v.  Chicago,  R. 
I.  &  P.  R.  Co.  (1882)  60  Iowa,  230,  46 
Am.  Rep.  65,  14  N.  W.  778.   The  injury 
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in  this  case  was  caused  by  the  fall  of 
a  gin  pole,  so  that  the  decision  seems 
of  doubtful  correctness.  See  authorities 
cited,  infra. 

One  of  two  employees  engaged  in  fill- 
ing tenders  with  coal  from  cars  upon 
an  adjoining  track,  the  injury  being 
caused  by  the  negligence  of  the  other 
employee  in  pushing  into  the  coal  car 
a  plank  extending  from  the  coal  car  to 
the  tender  and  used  in  filling  the  tender, 
after  the  work  had  been  completed  and 
the  engine  was  about  to  start.  Akeson 
V.  Chicago,  B.  cE  Q.  R.  Co.  (1898)  106 
Iowa,  54,  75  N.  W.  676. 

A  person  employed  to  travel  on  a 
train,  and  to  remove  snow  and  ice  at 
various  points  from  the  track  of  the 
railway,  is  entitled  to  recover  for  in- 
juries resulting  from  the  negligence  of 
the  employees  of  the  road,  although  the 
train  was  not  in  motion  at  the  time  of 
the  accident,  and  he  was  not  then  en- 
gaged in  the  duties  required  of  him. 
Smith  V.  Eumeston  £  8.  R.  Co.  (1889) 
78  Iowa,  583,  43  N.  W.  545. 

In  a  case  where  a  workman  engaged 
in  taking  down  a  bridge  was  injured 
while  traveling  on  the  train  which  was 
transporting  the  timbers  to  the  place 
where  they  were  to  be  deposited,  it  was 
held  that  the  case  was  properly  left  to 
the  jury,  with  instructions  to  the  effect 
that,  if  the  plalntiflF  was  employed  for 
the  purpose  of  taking  down  and  mov- 
ing the  bridge,  and  in  doing  this  work 
a  train  was  used  on  defendant's  road 
upon  which  plaintiff,  in  the  course  of 
his  employment  and  in  obedience  to  the 
requirements  of  his  superior,  was  riding 
at  the  time  he  sustained  the  injury,  he 
was  engaged  in  operating  the  road,  and 
that  if  the  negligence  of  the  defendant 
and  the  care  of  the  plaintiff  were  found, 
the  defendant  was  liable  under  the  stat- 
ute. The  court  said  that  the  purpose 
for  which  the  train  was  operated  could 
not  relieve  the  defendants  from  liability, 
if  the  injury  was  sustained  in  its  opera- 
tion. Schroeder  v.  Chicago,  R.  I.  &  P. 
R.  Co.  (1877)  47  Iowa,  375,  first  ap- 
peal  (1875)   41  Iowa,  344. 

Recovery  has  been  allowed  where  an 
accident  occurred  to  a  section  man  while 
lie  was  engaged  in  track  repairing 
(Eadenv.  Sioux  City  &  P.R.  Co.  [1894] 
92  Iowa,  226,  60  N.  W.  537  [section 
foreman,  after  stepping  on  the  track 
after  the  first  section  of  a  train  had 
passed,  was  struck  down  by  the  second 
section,   the   approch   of   which  he   had 


no  reason  to  expect] )  ;  and  while  h 
was  trying  to  remove  a  hand  car  froi 
the  track  (Frandsen  v.  Chicago,  R.  I.  < 
P.  R.  Co.  [1873]  36  Iowa,  372);  an. 
while  he  was  engaged  in  removing 
hand  car  from  a  track  to  permit  a  trai 
to  pass  ( Cahill  v.  Illimois  C.  R.  d. 
[1910]  148  Iowa,  241,  28  L.R.A.(N.S. 
1121,  125  N.  W.  331)  ;  and  while  he  wa 
traveling  on  freight  cars  loaded  wit 
material  for  ballasting,  which  was  to  b 
unloaded  at  a  specified  place  {Raybur, 
V.  Central  Iowa  R.  Co.  [1888]  74  Iowa 
637,  35  N.  W.  606,  38  N.  W.  520  [plain 
tiff  while  getting  on  a  car  was  throwi 
off  by  a  sudden  jerk] )  ;  and  while  he  wa 
traveling  on  a  hand  car  (Smith  v.  Chi 
cago  G.  W.  R.  Co.  [1899]  —  Iowa,  — 
80  N.  W.  658  [collision  with  anothe: 
hand  car] ;  Larson  v.  Illinois  C.  R.  Co 
[1894]  91  Iowa,  81,  58  N.  W.  1076  [simi 
lar  accident] ) . 

In  the  last-cited  case  the  court  said 
"It  is  true  .  .  .  that  running  banc 
cars  is  not  attended  with  the  same  de 
gree  of  danger  that  attends  the  runninj 
of  engines  and  trains  of  cars;  yet  in 
stances  of  serious  accidents  in  that  serv 
ice  are  numerous.  They  are  not  sc 
noticeable  as  other  railroad  accidents 
because  fewer  persons  are  exposed  and 
the  casualties  are  less.  It  is  probable 
that,  if  the  introduction  of  railroads 
had  brought  no  greater  perils  than  at- 
tend the  movements  of  hand  cars,  the 
rule  of  the  common  law  would  not  have 
been  changed.  It  has  been  changed, 
and,  we  think,  so  as  to  include  such  a 
case  as  that  stated  in  plaintiff's  peti- 
tion." 

An  employee  who  received  an  injury 
while  riding  on  a  small  and  overcrowded 
hand  car,  owing  partly  to  the  company's 
failure  to  provide  the  hand  car  with  ap- 
pliances for  removing  snow  from  the 
rails  and  a  proper  brake  and  foot  rests, 
and  partly  to  the  negligent  construction 
of  the  cattle  guard,  is  within  the  stat- 
ute. Chicago,  M.  &  St.  P.  R.  Co.  v. 
A.rtery  (1890)  137  U.  S.  507.  34  L.  ed. 
747,  11  Sup.  Ct.  Rep.  129.  The  court 
said:  "The  plaintiff  was  upon  a  mov- 
ing car  propelled  by  hand  power.  The 
movement  of  the  car,  its  speed,  the  po- 
sition of  the  plaintiif  upon  it,  and  the 
duties  he  had  to  discharge  in  that  posi- 
tion, were  under  the  direction  of  the 
foreman,  who  was  upon  the  same  car. 
The  injury  was  directly  connected  with 
the  use  and  operation  of  the  railway,  in 
whose  common  service  the  foreman  and 
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the  plaintiff  were,  and  they  were  coem-  that  a  railroad  engineer  has  a  right  to 

ployees.     .     .     .     The  railway  was  being  assume  that  a  section  man  will  perform 

used  and  operated  in  the  movement  of  his  duty  in  watching  for  trains,  and  is 

the  hand  oar,  quite  as  much  as  if  the  lat-  under  no  obligation  "to  check  his  train 

ter  had  been  a  train  of  cars  drawn  by  a  on  seeing  him  and  another  section  man 

locomotive.     If   a  single   locomotive   be  on  a  hand  car  on  the  traclc,  until  it  is 

on   its   way   to   its   engine   house,   after  reasonably  apparent  that  they  are  not 

leaving  a  train  which  it  has  drawn,  or  likely  to  clear  the  track  in  time."     Nell- 

if  it  be  summoned  to  go  alone  for  service  ing  v.   Chicago,  8t.   P.  &  E.   C.  R.   Co. 

to  a  point  more  or  less  distant,  and,  in  (1896)    98  Iowa,  559,  67  N.  W.  404. 

either  case,  by  the  negligence  of  one  em-  A  superintendent  of  construction  work 

ployee  upon  it,  another  employee  is  in-  directed  to  procure  a  pile  driver  and  ar- 

jured,  the  injury  takes  place  in  the  use  range  the  same  for  use  becomes  a  vice 

and    operation    of    the    railway,    under  principal,  whose  negligence  in  setting  up 

§    1307,   quite   as   much   as   if   it  takes  the  machine  is  that  of  the  master,  and 

place  while   the   locomotive  is   drawing  the  master  is  liable  for  an  injury  to  a 

a  train  of  cars.     This  we  understand  to  workman     resulting    from    such    negli- 

be   the   manifest   purport   and  effect   of  gence.     Wilder  v.  Great  Western  Cereal 

the   decisions   of   the   supreme  court  of  Co.    (1906)    134  Iowa,  451,   109  N.   W. 

Iowa   on   the   subject,   as   well   as   obvi-  789. 

ously  the   proper   interpretation  of  the  A  hostler  who,  upon  assuming  charge 

statute."  of  an  engine,  ran  it  out  some  distance, 

A  jury  may  properly  find  a  foreman  at  the  request  of  the  yardmaster,  to  take 
in  charge  of  a  hand  car  guilty  of  neg-  that  official  to  his  dinner,  is  not  with- 
ligence  where,  upon  the  car's  coming  up  out  the  scope  of  his  employment  while 
behind  another  traveling  much  more  running  the  engine  back  to  the  round- 
slowly,  he  gave  the  signal  to  slacken  house.  Jensen  v.  Omaha  &  St.  L.  B.  Co. 
speed,  by  motion  merely,  and  not  by  (1902)  115  Iowa,  404,  88  N.  W.  952. 
speaking  to  the  brakemen  to  the  end  (b)  Em/ployees  not  deemed  to  he  leith- 
that  there  might  be  no  misunderstand-  in  the  statute. — ^A  section  hand  injured 
ing.  LomJyard  v.  Chicago,  R.  I.  &  P.  if.  while  loading  timber  on  a  car.  Smith 
Co.   (1877)   47  Iowa,  494.  v.  Burlington,  C.  R.  &  N.  R.  Go.   (1882) 

Although  section  hands  incur  more  59  Iowa,  73,  12  N.  W.  763. 
than  ordinary  danger  where  they  are  A  car  repairer  who,  although  he  was 
taken  over  a  road  in  a  hand  car  when  at  times  required  to  take  passage  upon 
a  train  is  overdue,  their  safety  is  not  of  the  caboose  of  a  freight  train,  or  in  a, 
such  paramount  importance  that  a  sec-  passenger  car,  to  ride  to  his  work,  was 
tion  boss  must  necessarily  be  pro-  not  required  to  engage  in  his  employ- 
nounced  guilty  of  negligence,  if  he  has  ment  at  points  where  there  were  moving 
exposed  them  to  that  danger.  Gampiell  trains.  Foley  v.  Chicago,  R.  I.  &  P. 
V.  Chicago,  R.  I.  £  P.  R.  Co.  (1876)  R.  Co.  (1884)  64  Iowa,  644,  21  N.  W. 
45  Iowa,  76,  disapproving  instructions  124  (injury  caused  by  the  fall  of  a 
which  implied  that  such  a  course  was  car  which  was  being  elevated  by  jack- 
negligent  if  it  involved  "more  than  ordi-  screws),  distinguishing  Deppe  v.  Culi- 
nary danger."  eago,  R.  I.  d  P.  R.  Co.   (1872)   36  Iowa, 

An  engineer  of  a  special  train  was  52  (see  above),  on  the  ground  that  in 
not  guilty  of  negligence  in  running  that  latter  case  part  of  plaintiff's  du- 
down  a  hand  car  proceeding  in  the  same  ties  were  peculiar  to  the  operation  of  a 
direction  and  operated  by  employees  railroad,  he  being  one  of  the  force  neces- 
whose  backs  were  toward  the  train,  sary  to  make  the  crew  of  a  construction 
where  he  gave  all  the  signals  that  dili-  train.  Special  stress  was  laid  on  the 
gence  required,  appreciating  the  fact  dictum  in  that  case  that,  if  the  plain- 
that  a  strong  wind  then  blowing  might  tifif  "had  been  eniployed  exclusively  in 
prevent  his  signals  from  being  heard,  shoveling  or  loading  the  dirt  he  could 
and  used  every  appliance  and  effort  at  not  recover,  although  he  might  have  rid- 
his  command  to  stop  the  train  as  soon  den  to  and  fro  from  his  work  on  the 
as  he  had  reason  to  believe  that  his  sig-  cars." 

nals    had   not   been   heard.      Nelling   v.  A    member    of    a    construction    gang, 

Chicago,  St.  P.  d  K.  C.  R.  Go.    (1895)  whose   duties   required  him   to   go   and 

98   Iowa,   554,   63  N.   W.   568.     On   the  ride  upon,  and  to  work  upon  and  about, 

second  appeal  the  rule  was  laid  down  cars   and   tracks.     Matson  v.    Chicago, 
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7?.  /.  £  p.  R.  Co.  (1885)  68  Iowa,  22, 
25  N.  W.  911  (plaintiff  was  injured  by 
u,  heavy  stone  thrown  by  a  coemployee 
while  the  gang  were  raising  ties). 

One  employed  in  a,  railway  coal  house, 
where  the  injury  resulted  from  the  neg- 
ligence of  a  coemployee  while  coal  was 
being  loaded  on  a  car.  Luce  v.  Chicago, 
Kt.  P.  M.  £  0.  R.  Co.  (1885)  67  Iowa, 
75,  24  N.  W.  600. 

An  employee  handling  a  derrick  used 
in  coaling  an  engine.  Reddington  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1899)  108 
Iowa,  96,  78  N.  W.  800,  reversing  on 
rehearing  (1898)  —  Iowa,  — ,  75  N.  W. 
67  9  (Distinguishing  Alceson  v.  Chicago, 
B.  &  Q.  R.  Co.  (1898)  106  Iowa,  54,  75 
N.  W.  676). 

One  whose  sole  duty  is  to  elevate  coal 
to  the  platform  convenient  for  deliver- 
ing it  to  the  tenders  of  the  engines. 
StroUe  V.  Chicago,  M.  &  St.  P.  R.  Co. 
(1886)  70  Iowa,  555,  59  Am.  Rep.  456, 
31  N.  W.  63  (steps  leading  to  platform 
gave  way ) . 

Workmen  employed  in  the  machine 
shops.  Potter  v.  Chicago,  R.  I.  d  P.  R. 
Co.    (1877)   46  Iowa,  399. 

A  sweeper  in  a  roundhouse,  injured 
by  falling  into  a  hole  which  he  alleged 
was  negligently  left  uncovered  by  other 
employees.  Manning  v.  Burlington,  C. 
R.  &  N.  R.  Co.  (1884)  64  Iowa,  240,  20 
N.  W.  169. 

One  engaged  in  wiping  locomotive  en- 
gines, opening  and  closing  doors  of  an 
engine  house,  and  removing  snow  from 
a  turntable  and  the  tracks.  Malone  v. 
Burlington,  C.  R.  £  Jf.  R.  Co.  (1884) 
65  Iowa,  417,  54  Am.  Rep.  11,  21  N.  W. 
756  (where  recovery  was  denied  for  an 
injury  received,  not  in  working  the  turn- 
table, but  in  closing  the  doors). 

In  Williams  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (1904)  106  Mo.  App.  61,  79  S.  W. 
1167,  it  was  held  that  the  Iowa  statute 
did  not  apply  to  employees  engaged  in 
loading  iron  bridge  beams  onto  cars, 
since  the  statute  applied  only  to  injuries 
caused  by  moving  trains. 

The  Iowa  statute  does  not  apply  to 
employees  engaged  in  building  a  bridge. 
Depuy  V.  Chicago,  R.  I.  &  P.  R.  Co. 
(1904)  110  Mo.  App.  110,  84  S.  W.  103. 

Substituting  new  wheels  for  old  on 
an  engine  in  a  repair  shop  of  a  railroad 
is  not  within  the  statute,  although  the 
engines  to  be  repaired  rest  on  rails  con- 
nected with  the  main  track  of  a  sys- 
tem, and  therefore  a  helper  injured  by 


the  starting,  by  a  fellow  servant,  with 
out  warning,  while  he  is  in  a  position  o: 
danger,  of  an  engine  to  move  anothe: 
upon  which  such  substitution  is  beinj 
made,  cannot  hold  the  railroad  eompan; 
liable  for  the  injury.  Slants  v.  Chicago 
M.  d  St.  P.  R.  Co.  (1910)  149  Iowa,  735 
—  L.R.A.(N.S.)  — ,  129  N.  W.  63,  Ann 
Gas.    1912   D,   642. 

In  Hathaway  v.  Illinois  C.  R.  Co 
(1894)  92  Iowa,  337,  60  N.  W.  655,  i 
was  held  that  the  railroad  company  wai 
not  liable  for  the  negligence  of  its  ma 
chinist  while  engaged  in  setting  a  spring 
in  a  locomotive,  which  caused  injuriei 
to  one  of  his  helpers. 

The  reconstruction  of  an  old  and  aban 
doned  track  preparatory  to  a  resumptioi 
of  its  use  as  a  railway  is  not  within  thi 
Iowa  statute.  Mitchell  v.  Wabash  R 
Co.  (1902)  97  Mo.  App.  411,  76  S.  W 
647. 

Where  an  employee,  while  preparinj 
to  couple  cars,  was  caught  by  the  foo' 
between  the  guard  rail  and  one  of  th( 
rails  of  the  track,  and,  being  unable  t( 
extricate  himself,  made  outcries  whicl 
were  heard  by  a  fellow  brakeman  wh( 
caused  the  train  to  be  stopped,  but  no' 
in  time  to  prevent  such  employee  fron 
being  run  over,  judgment  upon  a  ver 
diet  for  plaintiff  was  reversed,  there  be 
ing  nothing  whatever  to  show  negli 
gence  on  the  part  of  defendant's  em 
ployees.  Ford  v.  Central  Iowa  R.  Co 
(1886)  69  Iowa,  627,  21  N.  W.  587,  2! 
N.  W.  755. 

A  railroad  company  is  not  liable  fo: 
an  injury  to  an  employee  caused  by  thi 
starting  of  a  hand  car  by  a  fellow  serv 
ant  while  the  former's  hand  was  in  i 
dangerous  position,  where  no  one  knev 
of  its  position,  and  the  car  was  startet 
without  directions  from  the  foreman 
Hamilton  v.  Chicago,  R.  I.  &  P.  R.  Co 
(1894)   93  Iowa,  46,  61  N.  W.  415. 

In  Dunn  v.  Chicago,  R.  I.  &  P.  R.  Co 
(1906)  130  Iowa,  580,  6  L.R.A.(N.S.; 
452,  107  N.  W.  616,  8  Ann.  Gas.  226,  i 
was  held  that  a  section  hand,  althougl 
exposed  to  the  hazards  of  injury  due  ti 
passing  trains,  cannot  recover  for  inju 
ries  caused  by  the  negligence  of  anothe 
hand  in  leaving  a  bar  where  it  would  bi 
struck  by  a  train,  since  the  negligence  o 
the  other  hand  was  not  connected  witl 
the  use  and  operation  of  the  railroad. 
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injured  was  under  his  control.'  Under  this  statute  a  servant  assumes 
the  risks  of  known  dangers,  even  if  they  were  created  by  the  prior 
negligence  of  a  fellow  servant.'* 

An  instruction  to  the  effect  that  a  railway  company  is  bound,  under 
the  statute,  to  see  that  extraordinary  diligence  and  care  are  exercised 
by  coemployees  is  erroneous.^ 

It  has  been  held  that  a  complaint  in  an  action  on  this  statute  should 
state  that  the  negligence  of  an  employee  is  relied  on  as  the  cause  of 
action,  and  also  what  employee  was  negligent.  In  the  case  cited,  the 
court  refused  to  discuss  whether  allegations  charging  a  railroad  com- 
pany with  negligence  could  be  supported  by  evidence  of  the  negligence 
of  a  coemployee.''  ^ 

G.  Kansas. 

1779.  [759a]  Statutory  provisions. — As  to  the  constitutionality  of 
the  statutes  discussed  below,  see  the  concluding  chapter  of  this  treat- 
ise. 

The  statute  as  first  enacted  in  this  state  ran  thus : 

Every  railroad  company  organized  or  doing  business  in  this  state  shall  be 
liable  for  damages  done  to  any  employee  of  such  company,  in  consequence  of 
any  negligence  of  its  agents,  or  by  any  misunderstanding  of  its  engineers  or 
other  employees,  to  any  person  sustaining  such  damage.  (Stat.  1874,  chap. 
93,  §  1.) 

A  later  provision  (Gen.  Stat.  1889,  1|  1251;  Gen.  Stat.  1897,  chap. 
10,  §  15)  is  substantially  the  same: 

Every  railroad  company  organized  or  doing  business  in  this  state  shall  be  liable 
for  all  damages  done  to  any  employee  of  such  company  in  consequence  of  any 
negligence  of  its  agents,  or  by  any  mismanagement  of  its  engineers  or  other  em- 
ployees, to  any  person  sustaining  such  damage. 

S  In  Bouser  v.  Chicago,  R.  I.  &  P.  R.  called  upon  to  determine  whether  a  con- 
Co.  (1882)  60  Iowa,  230,  46  Am.  Rep.  ductor  under  whose  orders  the  brake- 
•65,  14  N.  W.  778,  where  the  foreman  of  man  performs  his  duty,  a  section  fore- 
a  bridge  gang  was  the  plaintiff,  the  man  whose  duty  it  is  to  direct  the  men 
court  said :  "The  statute  authorizing  under  his  charge,  and  who,  as  we  under- 
recovery  by  employees  for  the  negli-  stand,  employs  his  men  and  dis- 
gence  of  other  employees  is  very  broad  charges  them  at  will,  and  other  employ- 
and  general  in  its  terms.  It  makes  no  ees  who  have  the  direction  and  super- 
distinction  as  to  the  character  of  the  vision  of  men  under  them,  come  within 
•employment,  or  the  station  or  grade  of  the  provisions  of  the  statute." 
the  employee.  If  we  should  hold  that  6a  Chicago  G.  W.  R.  Co.  v.  Crotty 
the  foreman  of  a  gang  of  bridge  builders  (190S)  4  L.R.A.(N.S.)  832,  73  C.  C.  A. 
is  not  a  coemployee  with  the  men  work-  147,  141  Fed.  913. 

ing   under   his    direction,    and   thus   by  6  Hunt  v.    Chicago   &   N.   W.   R.   Co. 

construction  limit  the  language  of  the  (1868)    26  Iowa,  363. 

■statute,  it  would  lead  to  all  manner  of  '  Burns  v.  Chicago,  M.  &  St.  P.  R.  Co. 

distinctions  which  would  be  extremely  (1886)    69  Iowa  450,  58  Am.  Rep.  227, 

difficult   of  application.     We   would  be  30  N.  W.  25. 
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This  was  amended  in  1903  (Laws  1903,  p.  599,  chap.  393)  bj 
the  addition  of  the  following  proviso : 

That  notice  in  writing  of  the  injury  bo  sustained,  stating  the  time  and  plac( 
thereof,  shall  have  been  given  by  or  on  behalf  of  the  person  injured  to  sue! 
railroad  company  within  ninety  days  after  the  occurrence  of  the  accident. 

The  law  as  amended  by  Laws  1905,  p.  566,  chap.  341,  extendec 
the  period  within  which  the  notice  must  be  given  to  eight  months 
The  provision  as  to  the  service  of  notice  does  not  extend  to  actions 
at  common  law,*  and  is  not  applicable  to  cases  where  the  servant  was 
killed;*  but  in  cases  to  which  it  applies,  the  giving  of  the  notice 
is  a  condition  precedent  to  a  recovery.^  The  bringing  of  the  suit  it 
self  within  the  time  limit  does  not  dispense  vnth  the  necessity  foi 
notice,*  and  the  defendant  may  avail  himself  of  the  failure  to  give 
the  notice,  although  he  has  not  pleaded  it.*  The  plaintiff  must  allege 
that  the  statutory  notice  was  given.  ^  The  requirement  as  to  notice 
being  wholly  for  the  benefit  of  the  employer,  it  may  be  waived  b;^ 
him.'' 

The  notice  may  be  served  upon  a  ticket  agent.'  A  notice  of  an  in- 
jury to  a  section  hand  engaged  in  track  repairing,  due  to  the  negli- 
gence of  a  fellow  laborer,  and  a  claim  for  damages  required  by  the 
fellow  servant  act,  mailed  to  an  assistant  claim  agent  of  the  railroac 
company  whose  duty  it  is  to  examine  and  act  upon  such  claims,  anc 
who  received  the  notice  and  made  an  examination  in  pursuance  there 
to,  is  notice,  to  the  company.* 

The  statute  as  amended  by  Laws  1907,  chap.  281,  §§  1,  2  (Kan 
Gen.  Stat.  1909,  §§  6999,  7000),  is  as  follows: 

Sec.  1  (§  6999).  Every  railroad  company  organized  or  doing  business  ii 
the  state  of  Kansas  shall  be  liable  for  all  damages  done  to  any  employee  o: 
said  company  in  consequence  of  any  negligence  of  its  agents,  or  by  any  mis 
management  of  its  engineers  or  other  employees,  to  any  person  sustaining  sucl 
damage :  Provided,  That  notice  in  writing  that  an  injury  has  been  sustained 
stating  the  time  and  place  thereof,  shall  have  been  given  by  or  on  behalf  o: 

1  St.  Louis  &  8.  F.  R.   Co.  v.  Little  6  Mathieson  v.  St.  Louis  &  8.  F.  R.  Co 

(1907)   75  Kan.  716,  90  Pac.  447.  (1909)   219  Mo.  S42,  118  S.  W.  9   (cas( 

z  Missouri  P.  R.  Co.  v.  Larussi  (1908)  arose  in  Kansas) . 

88  C.  C.  A.  230,  161  Fed.  66.  7  Smith  v.  Chicago,  R.  I.  &  P.  R.  Co 

3  Simerson  y.  St.  Louis  d  S.  F.  R.  Co.  (1910)    82   Kan.   136,   28   L.R.A.(N.S.; 

(1909)  97  0.  C.  A.  618,  173  Fed.  612;  1255,  107  Pac.  635. 

Pohlman  v.  Chicago,  R.  I.  &  P.  R.  Co.        8  st_  Louis  &  S.  F.  R.  Co.  v.  Burgesi 

(1910)  105  C.  C.  A.  36,  182  Fed.  492.  (1905)   72  Kan.  454,  83  Pac.  991. 

i  Simerson  v.  St.  Louis  &  S.  F.  R.  Co.       9  Smith  v.  Missouri  P.  R.  Co.   (1910' 
(1909)  97  C.  C.  A.  618,  173  Fed.  612.         82  Kan.  248,  —  L.R.A.(X.S.)    — ,   lOi 
6  Hid.  Pac.  76. 
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the  person  injured,  to  such  railroad  company  within  eight  months  after  the 
occurrence  of  the  injury:  Provided,  however.  That  where  an  action  is  com- 
menced by  the  injured  person  within  said  eight  months,  it  shall  not  be  necessary 
to  give  such  notice:  And  provided  further.  That  where  any  person  injured  is 
in  the  hospital  of  or  under  the  charge  of  the  railroad  company  causing  the  in- 
jury, or  is  prevented  by  the  effects  of  said  injury,  the  said  eight  months  shall 
not  begin  to  run  until  such  injured  person  is  discharged  from  said  hospital  or 
care  of  said  railroad  company,  or  until  such  disability  be  removed:  Provided 
further,  That  in  case  said  injured  person  shall  die,  as  a  result  of  said  injuries, 
within  said  eight  months,  it  shall  not  be  necessary  to  give  said  notice :  Provided 
further.  That  said  notice  need  not  state  whether  or  not  suit  is  intended  to  be 
brought. 

Sec.  2  (§  7000).  The  service  mentioned  in  §  1  hereof  may  be  served  by  a 
written  copy  thereof,  by  the  person  injured  or  anyone  on  his  behalf,  upon  any 
person  designated  by  the  railroad,  in  any  county  in  which  the  action  might  be 
brought,  as  provided  in  §  4499  of  the  General  Statutes  of  Kansas  of  1901  or 
if  no  such  person  has  been  designated  or  appointed,  as  in  said  section  provided, 
then  upon  any  local  superintendent  of  affairs,  freight  agent,  agent  to  sell  tickets, 
or  station  keeper  of  such  company  or  corporation  in  such  county,  or  such  service 
may  be  made  by  leaving  a  copy  thereof  at  any  depot  or  station  of  such  company 
or  corporation  in  such  county,  with  the  person  in  charge  thereof  or  in  the 
employ  of  such  company  or  corporation,  and  such  service  shall  be  held  and 
deemed  complete  and  effectual.  Proof  of  such  service  shall  be  made  by  the 
affidavit  of  the  party  making  the  same,  or  other  persons  knowing  the  facts. 

It  is  to  be  noted  that  the  substantive  provisions  of  the  statute  of 
1907  do  not  differ  materially  from  those  of  the  act  of  1874,  and 
consequently,  so  far  as  these  provisions  are  concerned,  all  the  various 
acts  may  be  considered  as  one  statute. 

The  operation  of  this  statute  is  confined  strictly  to  railroad  cor- ' 
porations.    A  partnership  of  private  persons  engaged  in  constructing 
a  road  is  not  within  its  purview,  although  it  is  operating  cars  and 
trains  in  the  prosecution  of  its  work,  having  servants  and  employees 
at  work  upon  the  road  and  in  charge  of  the  trains.^* 

Although  the  fellow  servant  act  of  Kansas  in  terms  makes  a  rail- 
road company  liable  to  employees  for  "negligence  of  its  agents"  and 
the  "mismanagement  of  its  engineers  and  other  employees,"  it  can- 
not be  contended  that  it  is  intended  by  the  act  to  make  a  distinction 
between  agents  on  the  one  hand,  and  the  engineers  and  other  em- 
ployees on  the  other,  and  also  between  negligence  and  mismanage- 
ment.^^ 

"The  statute  changes  this  rule  [common-law  rule  of  assumption  of 

^OBeeson  v.  Buseniark  (1890)  44  man  (1905)  39  Tex.  Civ.  App.  274,  87 
Kan.  669,  10  L.R.A.  839,  25  Pac.  48.  S.  W.  401. 

11  Missouri,  K.  &  T.  R.  Co.  v.  Keller- 
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risk]  so  far  as  it  aflFects  railway  employees  engaged  in  the  operatior 
of  the  road,  and  such  an  employee  assumes  the  risk  of  injury  througl 
the  negligence  of  another,  only  when  he  knows  that  the  other  is  in 
competent  or  habitually  negligent,  and  continues  to  work  with  hin 
without  protest  and  without  inducement  on  the  part  of  the  employe] 
that  a  change  will  be  made."*^ 

1780.  [760]  What  injuries  are  within  the  scope  of  the  statute.— 
The  Kansas  statute  is  couched  in  language  very  similar  to  tha' 
found  in  the  first  Iowa  act,  upon  which  it  is  avowedly  based.  In  Kan 
sas,  therefore,  the  liability  of  railway  companies  is  determined  upor 
principles  similar  to  those  discussed  in  the  preceding  subtitle,  em 
ployees  being  held  entitled  or  not,  according  as  their  work  was  or  was 
not  "directly  connected  with  the  operation  of  the  road."* 

But  in  the  absence  of  any  amending  act  similar  to  that  of  Iowa 
the  provisions  of  the  Kansas  statute  are  deemed  to  be  applicable  t( 
various  classes  of  employees,  who  under  the  decisions  rendered  witl 
reference  to  the  more  recent  legislation  in  the  sister  state,  would  noi 
be  entitled  to  recover.  The  Iowa  doctrine  which  confines  the  benefi' 
of  the  act  to  cases  where  the  delinquent  and  injured  employees,  oi 
either  of  them,  were  engaged  in  the  use  and  operation  of  a  rail 
road,  is  rejected  in  Kansas.^ 

The  cases  collected  in  the  subjoined  note  indicate  the  employees 
who  are  and  who  are  not,  entitled  to  claim  the  benefit  of  the  stat 
ute.*     Tor  other  cases  involving  the  same  question  arising  undej 

18  Missouri,  K.  &  T.  B.  Co.  v.  Green  without   signal   or   necessity,   when   thi 

(1907)   75  Kan.  504,  89  Pac.  1042.  car   was   moving   at   about   6   miles   ai 

1  Chicago,  B.  I.  &  P.  B.  Co.  v.  Stahley  hour  and  was  about  400  feet  away  fron 

(1894)    11   C.  C.  A.  88,  27  U.  S.  App.  the  stationary  part  of  the  train  to  whicl 

157,  62  Fed.  363;   Chicago,  K.  &  W.  B.  it  was  to  be  coupled  under  signals  fron 

Co.  V.  Pontius  (1894)   157  U.  S.  209,  39  the  brakeman.     Kansas  City,  Ft.  S.  d 

L.  ed.  675,  15  Sup.  Ct.  Rep.  585;  Atchi-  M.  B.   Co.  v.   Murray    (1895)    55   Kan 

son,  T.  &  8.  P.  B.  Co.  v.  Koehler  (1887)  336,  40  Pac.  646. 

37   Kan.   463,    15   Pac.   567.  An  employee   who,   while  engaged   ii 

In   larussi    v.     Missouri    P.     R.    Co.  ditching  along  the  track,  was  struck  bi 

(1907)   155  Fed.  654,  it  was  said  that,  a   piece   of   coal   from   the   tender   of   i 

as  the  statute  was  adopted  from  Iowa,  passing   engine   on    which    it   had   beei 

the  construction  given  in  that  state  to  piled   to  a   dangerous   height.     Croll   v 

the  statute  was  adopted  also.  Atchison,  T.  d  8.  F.  B.  Co.    (1896)    5', 

a  Union  P.  B.  Co.  v.  Harris  (1885)  33  Kan.  548,  46  Pac.  972,  reversing  (1896; 

Kan.  416,  6  Pac.  571.  3  Kan.  App.  242,  45  Pac.  112. 

3  See  notes  to  Johnson  v.  Great  North-  A  section  man  injured,  while  travel 

era.   B.   Co.   18   L.R.A.  (N.S. )    478,    and  ing  on  a  hand  car,  by  a  collision  witl 

Hanson  v.  Northern  P.  B.  Co.  22  L.R.A.  another  car.     Union  Trust  Co.  v.  Thorn 

(N.S.)  968.  ason  (1881)  25  Kan.  1. 

(a)   Employees  within  the  statute. —  In    larussi    v.    Missouri    P.    B.    Co 

A  brakeman  thrown  from  a  moving  car  (1907)  155  Fed.  654,  affirmed  in  (1908; 

by  the  engineer's  suddenly  stopping  the  88  C.  C.  A.  230,  161  Fed.  66,  it  was  hell 

engine    and    car    with    a    violent    jerk,  that  a  track  repairer  injured,  while  be 
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■Other  statutes,  see  §§  1660,  1778,  1782,  1784,  h,  1790,   1795,  a. 
1801a. 


ing  taken  from  his  work  in  a  caboose, 
Toj  a  collision  with  another  train,  was 
within  the  statute. 

A  section  hand  upon  whom  a  colabor- 
•er  let  a  rail  fall.  Union  P.  R.  Go.  v. 
Harris  (1885)   33  Kan.  416,  0  Pac.  571. 

A  section  man  engaged  in  track  re- 
pairing, who  is  injured  by  the  negligence 
of  a  fellow  laborer,  is  within  the  protec- 
tion of  the  fellow  servant  act.  Smith 
V.  Missouri  P.  B.  Co.  (1910)  82  Kan. 
■248,  —  L.R.A.(N.S.)  — ,  108  Pac.  76. 

A  section  man  injured  while  unload- 
ing ties  from  a  car  for  the  purpose  of 
repairing  a  railroad  track,  by  the  neg- 
ligence of  a  coemployee  in  turning  the 
tie  before  the  former  has  secured  a  good 
hold,  and  pulling  it  so  as  to  strike  him. 
Atchison.  T.  &  S.  F.  B.  Go.  v.  Brassfield 
(1893)    51  Kan.  167,  32  Pac.  814. 

One  employed  on  the  track  and  in  the 
yard  to  assist  in  loading  rails,  whose 
particular  duty  it  was  to  assist  in  plac- 
ing the  rails  on  the  car  after  they  were 
lowered  from  the  pile  by  another  set  of 
•employees,  the  injury  being  due  to  the 
negligence  of  the  latter  employees  in 
lowering  a  rail  before  plaintiff  had  suffi- 
■cient  time  to  get  out  of  the  way  after 
being  duly  warned.  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Eoehler  (1887)  37  Kan. 
463,  15  Pac.  567. 

An  employee  upon  a  construction 
train,  whose  business  was  to  carry  wa- 
ter for  the  trainmen  and  to  gather  and 
put  up  tools,  and  who,  while  riding  up- 
on the  train,  was  directed  to  pick  up 
a  tool  on  the  rear  flat  car,  and  in  at- 
tempting to  do  so  was  thrown  off  by 
the  reversing  of  the  engine  without  a 
signal.  Missouri  P.  R.  Go.  v.  Haley 
(1881)  25  Kan.  35  (negligence  on  part 
of  engineer  was  denied,  as  engine  was 
reversed  to  prevent  a  collision  with  cat- 
tle). 

An  employee  in  a  roundhouse,  em- 
ployed in  putting  an  engine  into  condi- 
tion for  immediate  use.  Chicago,  R.  I. 
4:  P.  R.  Co.  V.  Stahley  (1894)  11  C.  C. 
A.  88,  27  U.  S.  App.  357,  62  Fed.  363. 
A  fireman  on  a  switching  engine,  who 
was  injured  by  a  collision  with  another 
switching  engine  while  he  was  shovel- 
ing coal  into  the  engine.  Missouri  P. 
R.  Co.  V.  Machey  (1885)  33  Kan.  298, 
«  Pac.  291. 

An  employee   whose   general  employ- 

M.  &  S.  Vol.  v.— 336. 


ment  was  as  a  bridge  carpenter,  but  who 
received  injuries  by  reason  of  the  neg- 
ligence of  a  coemployee  while  engaged 
in  loading  timbers  on  a  car  for  trans- 
portation over  the  road.  Chicago,  K.  i& 
W.  R.  Co.  V.  Pontius  (1893)  52  Kan. 
264,  34  Pac.  739,  affirmed  in  (1895) 
157  U.  S.  209,  39  L.  ed.  675,  15  Sup.  Ct. 
Rep.  585. 

The  engineer  in  charge  of  a  switch  en- 
gine is  not,  as  matter  of  law,  free  from 
negligence  in  failing  to  observe  that  a 
push  car  which  he  sees  in  front  of  him 
at  a  sufficient  distance  to  stop  the  en- 
gine before  reaching  it  is  so  close  to  the 
track  as  to  collide  with  an  employee 
riding  on  the  engine.  Atchison,  T.  &  8. 
F.  R.  Go.  V.  Slattery  (1896)  57  Kan. 
499,  46  Pac.  941. 

A  freight  engineer  who  approaches  a 
work  train  in  plain  view  in  front  of 
him,  so  near  and  at  such  a  rate  of  speed 
that  it  is  necessary  to  make  a  sudden 
and  violent  application  of  the  air  brakes 
to  prevent  a  collision,  whereby  a  brake- 
man  is  thrown  from  the  top  of  a  car 
and  killed,  is  guilty  of  negligence.  At- 
chison, T.  &  8.  F.  R.  Go.  V.  Carter 
(1898)   60  Kan.  65,  55  Pac.  279. 

A  railway  company  is  not  liable  for 
personal  injuries  sustained  by  a  fire- 
man on  a,  motor  or  dummy,  through  the 
alleged  negligence  of  the  engineer  in 
failing  to  keep  a  proper  lookout  for  ob- 
structions upon  or  near  the  track,  un- 
less the  obstruction  is  there  for  a  suffi- 
cient length  of  time  to  enable  the  engi- 
neer in  the  exercise  of  reasonable  care 
to  know  of  it,  and  stop  the  motor  be- 
fore reaching  it.  That  it  is  there  at  the 
precise  moment  of  the  collision  is  in- 
sufficient. Telle  V.  Leavenworth  Rapid 
Transit  R.  Go.  (1893)  50  Kan.  455,  31 
Pac.  1076  (for  general  principle  here 
applied,  see  chapter  XLiii.,  ante). 

An  engineer  was  negligent  in  failing 
to  stop  a  train  in  time  to  prevent  a  col- 
lision with  a  hand  car  upon  the  track, 
where  he  had  time  to  do  so  after  it  was 
reasonably  apparent  to  him  that  the  car 
could  not  be  moved  from  the  track  by 
workmen  who  were  engaged  in  such  an 
attempt.  Walker  v.  SJielton  (1898)  59 
Kan.  774,  52  Pac.  441. 

The  foreman  of  a  crew  of  section  men 
who  takes  one  end  of  a  rail  upon  his 
shoulder  to  relieve  a  section  man  who 
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1781.  [760a]  Statutory  provisions.— As  to  the  constitutionality  o 
these  statutes,  see  the  concluding  chapter  of  this  treatise.  By  Law 
of  1887,  chap.  13,  and  Gen.  Stat.  1894,  §  2701,  it  is  enacted  as  fol 
lows: 

Every  railroad  corporation  owning  or  operating  a  railroad  In  this  state  shal 
be  liable  for  all  damages  sustained  by  any  agent  or  servant  thereof  by  reasoi 
of  the  negligence  of  any  other  agent  or  servant  thereof,  without  contributor 
negligence  on  his  part,  when  sustained  within  this  state;  and  no  contract,  rule 
or  regulation  between  such  corporation  and  any  agent  or  servant  shall  impair  o: 
diminish  such  liability;  Provided,  that  nothing  in  this  act  shall  be  so  construct 
as  to  render  any  railroad  company  liable  for  damages  sustained  by  any  employee 
agent,  or  servant  while  engaged  in  the  construction  of  a  new  road,  or  ani 
part  thereof,  not  open  to  public  travel  or  use. 


This  statute  was  amended  (Rev.  Laws  1905, 
follows : 


2042)  to  read  as 


Every  company  owning  or  operating,  as  a  common   carrier  or  otherwise,  a 
railroad,   shall  be   liable   for   all   damages   sustained  within  this   state   by   anj 


has  been  carrying  it,  and  gives  the  word 
to  throw  it  down  before  the  latter  has 
stepped  to  a  place  of  safety,  by  reason 
of  which  he  is  injured,  is  guilty  of  neg- 
ligence which  will  render  the  company 
liable  to  the  latter.  Atchison,  T.  d  8. 
P.  R.  Go.  V.  Vincent  (1896)  56  Kan. 
344,  43  Pac.  251  (service  necessary  to 
the  use  and  operation  of  the  road). 

A  section  hand  who,  while  in  the  per- 
formance of  his  duties,  took  a  hand  car 
off  the  track  to  allow  a  train  to  pass, 
and  while  standing  near  it  and  in  sight 
of  the  engineer  was  struck  in  the  eye 
by  steam  and  water  thrown  from  the 
passing  engine,  was  held  to  have  a  cause 
of  action.  Atchison,  T.  &  8.  F.  R.  Co. 
V.  Thul  (1884)  32  Kan.  255,  49  Am. 
Rep.  484,  4  Pac.  352. 

The  act  of  a  railroad  employee  in 
throwing  the  forward  end  of  a  plank 
from  a  car  in  motion  before  the  signal 
to  throw  had  been  given,  and  before  the 
employee  holding  the  •  rear  end  had 
thrown  the  same,  was  gross  negligence. 
Riley  v.  Grand  Island  Receivers  (1897) 
72  Mo.  App.  280  (decision  as  to  Kansas 
statute) . 

Where  a  section  of  a  train  has  been 
shunted  onto  a  track,  those  in  the  man- 
agement of  the  train  must  use  reason- 


able diligence  to  see  that  it  has  gon« 
sufficiently  far  to  be  cleared  by  anj 
other  cars  which  may  afterwards  be 
shunted  on  to  an  adjoining  track;  and 
if  the  second  section  strikes,  the  com- 
pany is  liable  for  any  injury  whicl 
may  be  caused  by  the  collision  to  an 
employee  on  the  first  section.  Atchi- 
son, T.  &  8.  F.  R.  Go.  V.  Butler  ( 1896 ) 
56  Kan.  433,  43  Pac.  767. 

A  railway  company  is  not  liable  to  an 
employee  injured  through  the  act  of  a 
coemployee  who,  while  they  were  jointly 
lifting  out  of  its  place  the  fire  box  oi 
a  locomotive,  suddenly,  without  warn- 
ing, dropped  his  end  of  the  box  and  in- 
jured the  former,  because  some  ashes 
fell  into  his  eyes,  causing  intense  pain. 
Union  P.  R.  Go.  v.  Mahaffy  (1896)  4 
Kan.  App.  88,  46  Pac.  187. 

(b)  Employees  not  within  the  stat- 
ute.— A  stone  mason  employed  by  a  rail- 
road company  in  setting  curbing  around 
a  depot  and  office  building,  who  is  in- 
jured by  the  fall  of  a  curbstone  left 
standing  in  an  insecure  position  by  a 
coemployee,  is  not  within  the  protection 
of  the  act.  Missouri,  K.  d  T.  R.  Go.  v. 
iledaris  (1899)  60  Kan.  151,  55  Pac. 
875  (not  "a  peculiar  peril  incident  to 
the  operation  of  the  railroad"). 
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agent  or  servant  thereof,  without  contributory  negligence  on  his  part,  by  reason 
of  the  negligence  of  any  other  servant  thereof,  and  no  contract  nor  any  rule  or 
regulation  of  such  company  shall  impair  or  limit  such  liability.  But  this 
section  shall  not  be  so  construed  as  to  render  any  railroad  company  liable 
for  damages  sustained  by  any  such  agent  or  servant  while  engaged  in  the  con- 
struction of  a  new  road  or  any  part  thereof  not  open  to  public  travel  or  use. 

The  statute  is  constitutional.*     It  is  not  applicable  to  street  rail- 
ways, although  they  may  be  operated  by  cable.* 


1  The  equal  protection  of  the  laws  is 
not  denied  by  construing  the  proviso  ex- 
cepting cases  of  injuries  sustained  by 
railway  employees  "while  engaged  in  the 
construction  of  a  new  road  or  any  part 
thereof  not  open  to  public  travel  or  use," 
from  the  provisions  of  Minn.  Gen.  Stat. 
1894,  §  2701,  abrogating  the  fellow-serv- 
ant rule,  as  only  exempting  incomplete 
railroads,  and  therefore  as  not  except- 
ing from  the  operation  of  the  statute  an 
accident  on  a  narrow-gauge  track  on 
which  dump  cars  were  run  by  a  mining 
company  for  the  purpose  of  stripping 
the  earth  from  the  surface  of  its  mine. 
Minnesota  Iron  Co.  v.  Kline  (1905)  199 
U.  S.  593,  50  L.  ed.  322,  26  Sup.  Ct.  Rep. 
159. 

OFunk  V.  St.  Paul  City  B.  Co.  (1895) 
6]  Minn.  435,  29  L.R.A.  208,  52  Am. 
St.  Rep.  608,  63  N.  W.  1099.  Mitchell, 
J.,  in  a  concurring  opinion,  said:  "In  its 
original  literal  sense  the  word  'railroad' 
means  a  road  with  rails  laid  on  it,  up- 
on which  the  wheels  of  carriages  or  ve- 
hicles run.  In  this  sense  it  would,  of 
course,  include  street  railroads.  But 
according  to  common  popular  usage  the 
word  'railroad,'  without  any  qualifying 
or  explanatory  prefix,  is  generally  un- 
derstood as  referring  exclusively  to  or- 
dinary commercial  railroads,  used  for 
the  transportation  of  both  passengers 
and  freight;  and  whenever  street  rail- 
roads are  referred  to  the  word  'street' 
is  prefixed.  This  is  also  the  general 
legislative  use  of  the  words.  In  all  the 
legislation  of  this  state  I  have  found  no 
act  (unless  this  be  an  exception)  in 
which  the  word  'railroad'  or  'railway,' 
standing  alone,  was  not  evidently  in- 
tended to  apply  exclusively  to  ordinary 
commercial  railroads.  Neither  have  I 
found  an  act  (unless  this  be  an  excep- 
tion) which  had  reference  to  street  rail- 
roads in  which  the  word  'street'  was 
not  prefixed.  I  do  not  claim  that  there 
might  not  be   a  law   enacted   where  it 


would  be  evident  from  its  subject-mat- 
ter and  object  that  the  word  'railroad' 
was  intended  to  include  street  railroads. 
But  in  my  opinion  this  is  clearly  not 
such  a  case.  The  occasion  for  enacting 
this  law  was  the  peculiar  risks  incident 
to  the  operatioA  of  railroads,  and  es- 
pecially those  resulting  from  the  negli- 
gence of  fellow  servants.  The  remedy 
sought  to  be  attained  was  better  protec- 
tion to  railroad  employees  from  these 
peculiar  hazards.  The  peculiar  condi- 
tions which  were  considered  to  require 
peculiar  legislation  for  the  protection  of 
employees  engaged  in  the  operation  of 
railroads  are  too  familiar  to  require 
repetition.  Generally,  it  may  be  stated 
that  the  most  cogent  ones  were  the 
high  rate  of  speed  at  which  trains  are 
run;  and  great  momentum  acquired  by 
long  and  heavy  trains,  where  an  acci- 
dent to  one  car  is  liable  to  wreck  the 
entire  train;  the  peculiar  dangers  inci- 
dent to  the  operation  of  freight  trains; 
that  the  roads  are  often  built  upon 
high  embankments  or  trestles  where  an 
accident  would  be  peculiarly  dangerous; 
the  danger  of  collisions,  owing  to  the 
fact  that  numerous  trains  are  operated 
over  the  same  tracks;  the  vast  number 
of  employees  of  difi'erent  grades  and  en- 
gaged in  different  lines  of  work,  many 
of  whom  are  necessarily  personally  un- 
known to  the  others.  The  mere  fact 
that  steam  was  used  as  a  motive  power 
was  not,  in  and  of  itself,  either  the  oc- 
casion or  the  justification  for  the  enact- 
ment of  a  law  establishing  for  railroad 
companies  a  special  rule  of  liability 
for  the  negligence  of  their  servants. 
If  one  of  these  companies  was  to 
substitute  electricity  for  steam  as  its 
motive  power,  it  would  still  be  subject 
to  the  provisions  of  the  act.  In  the 
case  of  street  railways,  whatever  be  the 
motive  power,  the  peculiar  conditions 
above  referred  to  either  do  not  exist 
at  all,  or,  at  most,  only  in  a  very  modi- 
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Under  the  earlier  statute,  it  was  held  in  a  Federal  case  that  : 
private  logging  company  which  has  built  and  operates  a  railroad  fo 
its  own  private  use  is  not  a  railroad  corporation  within  the  terms  o 
the  statute.*  But  under  the  state  decisions  that  the  act  is  based  upoi 
a  distinction  in  the  nature  of  the  employment,  and  not  of  the  em 
ployers,  it  has  been  held  to  apply  to  a  private  company  making  us^ 
of  locomotives  and  cars  the  employees  of  which  are  subjected  to  thi 
same  dangers  as  employees  of  railroads  engaged  as  common  carriers. 
It  is  to  be  noted  that  any  question  as  to  the  correct  interpretation  o: 
the  statute  upon  this  point  was  removed  by  the  express  terms  of  thi 
later  act. 

To  bring  a  railroad  company  within  the  act  it  is  not  necessary  tha 
it  should  own,  but, only  that  it  should  be  "operating,"  a  railroad  ii 
the  state.  ^ 


fied  degree.  This  is  a  fact  of  such  com- 
mon knowledge  that  it  need  not  be  more 
tlian  stated.  The  question  is  not  wheth- 
er the  legislature  had  the  power  to 
place  street  railroads  in  the  same  class 
with  ordinary  commercial  railroads,  but 
whether  they  have  in  fact  done  so.  The 
difference  in  conditions  affecting  the 
risks  to  which  employees  are  exposed  is 
sufficiently  substantial  to  authorize  the 
legislature  to  make  the  law  applicable 
to  ordinary  commercial  railroads  alone, 
and  furnishes,  in  my  judgment,  ample 
reason  for  concluding  that  they  so  in- 
tended, and  that  they  used  the  word 
'railroad'  in  its  ordinary  popular  sense, 
and  in  the  sense  in  which  they  them- 
selves had  generally  used  it  in  other 
statutes." 

To  the  same  effect,  see  Lundquist  v. 
Duluth  Street  R.  Go.  (1896)  65  Minn. 
387,  67  N.  W.  1006. 

3  Williams  v.  Northern  Lumher  Co. 
(1901)    113  Fed.  382. 

i  Schus  V.  Powers-Simpson  Co.  (1902) 
85  Minn.  447,  69  L.R.A.  887,  89  N.  W. 
68  (logging  company)  ;  Kline  v.  Minne- 
sota Iron  Co.  (1904)  93  Minn.  63,  100 
N.  W.  681,  affirmed  in  (1905)  199  U.  S. 
593,  50  L.  ed.  322,  26  Sup.  Ct.  Rep.  159 
(mining  road)  ;  Glines  v.  Oliver  Iron 
Min.  Co.  (1909)  108  Minn.  278,  122  N. 
W.  161  (mining  road)  ;  Papkovich  v. 
Oliver  Iron  Min.  Co.  (1909)  109  Minn. 
294,  123  N.  W.  824  (mining  road). 

In  Schoen  v.  Chicago,  St.  P.  M.  &  0. 
R.  Co.  (1910)  112  Minn.  38,  —  L.R.A. 
(N.S.)  — ,  127  N.  W.  433,  it  was  held 
that  where   a  railroad  company  and   a 


brewing  company  entered  into  a  con 
tract  with  each  other  whereby  for  i 
fixed  rental  the  railroad  company  fur 
nished  to  the  brewing  company  a  loco 
motive  for  its  express  use  in  a  yar( 
containing  tracks  and  switches  the  tie 
and  rails  for  which  were  owned  by  thi 
railway  company  and  the  real  estat 
by  the  brewing  company,  the  enginee: 
and  fireman  operating  the  locomotivi 
being  selected  by  the  railway  compan; 
and  paid  by  the  brewing  company,  thi 
maintenance  and  operation  of  such  yar( 
is  the  operation  of  a  railroad  as  definec 
by  §  2042,  Rev.  Laws  1905. 

In  Mahoning  Ore  &  Steel  Co.  v.  Blom 
felt  (1908)  91  C.  C.  A.  390,  163  Fed 
827,  it  was  held  that  the  act  of  1894 
as  construed  by  the  supreme  court  o 
the  state,  applies  to  injuries  received  bi 
a  brakeman  employed  on  a  short  rail 
road  operated  by  a  mining  company  t( 
carry  its  ore.  To  the  same  effect,  Kibbi 
V.  Stevenson  Iron  Min.  Co.  (1905)  6! 
C.  C.  A.  145,  136  Fed.  147. 

In  Cook  V.  Modern  Brotherhooc 
(1911)  114  Minn.  299,  131  N.  W.  334 
it  was  held  that  a  mining  company 
which  used  in  its  mining  operations  i 
system  of  railway  tracks  of  standarc 
gauge,  aggregating  in  length  some  i 
miles,  operated  a  railroad  within  th( 
meaning  of  Rev.  Laws  1905,  §  2042;  bui 
that  it  did  not  operate  a  freight  rail 
way  within  the  meaning  of  an  insuranc( 
policy  which  prohibited  the  insured  fron 
acting  as  a  "railway  freight  brakeman.' 

^  Moran  v.  Eastern  R.  Co.  (1892)  4i 
Minn.  46,  50  N.  W.  930   (defendant  was 
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Work  done  by  a  railroad  company  in  constructing  a  yard  to  be  used 
in  connection  witli  a  line  already  open  to  the  public  is  not  construc- 
tion of  a  new  road  within  the  proviso  with  which  the  statute  con- 
cludes.® 

1782.  [761]  What  injuries  are  within  the  purview  of  the  statute. — 
To  enable  a  servant  to  claim  the  benefit  of  this  statute  it  is  not  neces- 
sary that  the  injury  should  have  been  received  through  negligence  in 
the  operation  of  trains,  or  in  the  moving  of  detached  cars.  Recovery 
is  allowed  wherever  the  injured  person  was  engaged  in  work  which  ex- 
posed him  to  some  element  of  hazard  or  condition  of  danger  peculiar 
to  the  repair  and  operation  of  railroads.  The  scope  and  effect  of  the 
statute,  therefore,  are  virtually  the  same  as  that  which  has  been  en- 
acted in  Kansas.^  For  other  cases  involving  the  same  question  aris- 
ing under  other  statutes,  see  §§  1660,  1778,  1780,  1784,  b,  1790, 
1795,  a,  1801a. 


operating  a  line  composed  of  the  tracks 
of  several  companies). 

^Moran  v.  Eastern  R.  Co.  (1892)  48 
Minn.  46,  50  N.  W.  930;  Schneider  v. 
Chicago,  B.  &  N.  B.  Co.  (1889)  42  Minn. 
68,  43  N.  W.  783  (negligent  employee 
was  operating  engine  hauling  cars  on  a 
temporary  track  for  the  purpose  of  fill- 
ing in  low  land  for  a  yard). 

1  See  notes  to  Johnson  v.  Great  North- 
ern B.  Co.  18  L.R.A.(N.S.)  478,  and 
Hanson  v.  Northern  P.  B.  Co.  22  L.R.A. 
(N.S.)   968. 

(a)  Employees  icithin  the  statute. — 
A  section  hand  injured,  while  at  worlc 
on  the  road,  by  the  negligence  of  an  en- 
gineer in  operating  his  engine.  Smith 
V.  St.  Paul  &  D.  B.  Co.  (1890)  44  Minn. 
17,  46  N.  W.  149. 

A  section  hand  injured  by  the  negli- 
gence of  trainmen  may  recover.  North- 
ern P.  R.  Co.  v.  Behling  (1893)  6  C.  C. 
A.  681,  12  U.  S.  App.  662,  57  Fed.  1037. 

A  car  cleaner  engaged  inside  a  passen- 
ger coach,  and  injured  by  the  kicking 
against  it  of  another  coach  at  a  danger- 
ous and  unusual  speed  through  the  neg- 
ligence of  a  switching  crew.  Mitchell  v. 
Northern  P.  R.  Co.    (1895)    70  Fed.  15. 

An  engine  wiper  in  a  roundhouse,  in- 
jured while  assisting  in  coaling  an  en- 
gine, by  the  negligence  of  a  coemployee 
in  moving  the  same.  Mikkelson  y. 
Truesdale  (1895)  63  Minn.  137.  65  N. 
W.  260. 

A  wiper  in  a  roundhouse,  injured  by 
the  negligence  of  his  fellow  servants 
while  engaged   in   straightening  a  wire 


cable  used  to  pull  a,  plow  in  unloading 
gravel  from  flat  cars  in  repairing  the 
road.  Nichols  v.  Chicago.  M.  d  St.  P. 
B.  Co.  (1895)  60  Minn.  319,  62  N.  W. 
386.  The  court  said:  "It  is  claimed 
by  respondent  that  the  use  of  a  cable  is 
not  peculiar  to  the  railroad  business: 
that  cables  are  used  in  operating  eleva- 
tors and  mines,  in  transmitting  power 
in  factories,  and  in  many  ways,  and 
that,  therefore,  the  statute  does  not  ap- 
ply. The  test  is  not  whether  the  con- 
ditions are  in  any  respect  parallel  to 
those  to  be  found  in  some  other  kind  of 
business,  or  whether  the  appliances  are 
in  any  respect  similar  to  those  used  in 
some  other  kind  of  business.  If  there 
is  any  element  of  hazard  or  condition  of 
danger  which  contributed  to  the  injury, 
and  which  is  peculiar  to  the  railroad 
business,  the  statute  applies.  There 
certainly  are  such  elements  and  condi- 
tions in  this  case." 

An  employee  whose  duty  it  was  to 
step  from  a  high  platform  onto  stock 
cars  as  they  drew  up  opposite  the  plat- 
form, and  pull  bundles  of  hay  from  the 
platform  on  the  top  of  the  cars,  and 
who  was  thrown  to  the  ground  and  in- 
jured by  stepping  from  the  platform  on- 
to the  top  of  a  car  moving,  without  his 
knowledge,  at  an  unsafe  rate  of  speed, 
in  obedience  to  the  order  of  the  con- 
ductor. Leier  v.  Minnesota  Beit-Line 
B.  &  Transfer  Co.  (1895)  63  Minn.  203, 
65  N.  W.  269. 

The  danger  incident  to  great  and  ex- 
traordinary haste  in  which  tie  work  of 
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replacing  tiea  is  performed  in  order  to  Stavning    v.    Great    Northern    R.    Co 

avoid  danger  to  trains  is  peculiar  to  the  (1903)   88  Min.  480,  93  K.  W.  518. 

"railroad    business,"    within    the    con-  It    is    negligence    in    an    engineer    t< 

struction  placed  upon  the  statute;   and  drive    a    locomotive    against    a    car    t( 

a  section  man  injured  under  such  cir-  which  it  is  to  be  coupled,  with  an  ex 

cumstances   by   the   dropping   of   a   rail  traordinary  sudden  impulse.     McKrdgh 

by  a  fellow  servant  is  within  the  pro-  v.  Chicago,  M.  &  St.  P.  R.  Co.    (1890) 

tection    of   the    statute.      Blomquist    v.  44  Minn.  141,  46  N.  W.  294. 

Great  'Northern  R.  Co.  (1896)   65  Minn.  A  railway  company  is  liable  for  inju 

69,  67   N.  W.  804.     See  also  Anderson  ries  to  a  section  man  on  a  hand  car  un 

V.    Great    Northern   R.    Co.    (1898)     74  der  the  direction  of  the  foreman,   sus 

Minn.    432,    77   N.    W.   240,   where   the  tained  by  the  negligence  of  the  foremar 

doctrine  of  the  Blomquist  Case  was  ap-  in  not  stopping  the  car  and  having  i1 

proved.  taken  off  the  track  when  he  knew  thai 

Where  there  was  evidence  tending  to  a  train  was  following,  that  fact  being 

show  that  the  crew  of  men  engaged  in  unknown  to  the  section  man.     Slette  v 

repairing   a  railroad   track   were   being  Great  Northern  R.  Go.   (1893)  53  Minn 

hastened  in  order  to  prepare  the  track  341,  55  N.  W.  137. 

for  an  approaching  train,  it  was  for  the  A   swingman    on    top    of   freight   cai 

jury   to   determine    whether   they   were  next  the  engine,  whose  special  duty  ii 

being  subjected  to  the  hazards  peculiar  is  to  look  out  for  signals  from  the  real 

to  the  use  and  operation  of  a  railroad,  end  of  the   train,   and  watch  so   as  t( 

Christiansen  v.  Chicago,  M.  &  St.  P.  R.  avoid  accidents  in  case  the  train  breaks 

Co.    (1909)    107  Minn.  341,  120  N.  W.  in  two,  does  not,  as  matter  of  law,  ex 

300.  ercise   reasonable   care   where   he    fails 

An    employee    engaged    in    unloading  vphile  setting  a  brake,  to  observe  a  signa 

rails  from  hand  cars  may  be  found  to  be  from  the  conductor  at  the  rear  end  ol 

subjected    to    railroad    hazards,    where  the  train  after  a  break  occurs,  repeatec 

there  is  evidence  that  the  work  had  to  several   times,   for   the   engineer   to   gc 

be    performed   with    unusual    haste   be-  ahead,  as  a  result  of  which  a  brakemar 

cause  a  train  was  waiting  to  take  the  is  injured  while  attempting  to  uncouple 

cars  out.    Janssen  v.  Great  Northern  R.  the  engine.     Wood  v.  Chicago,  St.  P.  M 

Co.    (1909)    109  Minn.  285,  123  N.  W.  d  0.  R.  Co.   (1896)   66  Minn.  49,  68  N 

664.  W.  462. 

The  jury  may  find  that  a  servant  en-  Evidence  which  shows  that  an  engi 

gaged  in  replacing  old  rails  with  new  is  neer,  on  receiving  from  the  conductor  a 

subjected  to  railroad  hazards.     Tay  v.  signal  to  stop  after  the  train  had  passed 

Willmar   &    8.   F.    R.    Co.    (1907)    100  the  mile  board,  adopted  the  usual  course 

Minn.  131,  110  N.  W.  433.  for  a  station  stop,  except  that  he  pui 

"The  act  of  separating  and  discarding  on   a  little  more   air  than  usual,   does 

the  waste  matter  from  the  coal  upon  the  not  show  that  the  engineer  was  guiltj 

right  of  way  while  supplying  the  engine  of  negligence  in  making  an  unduly  sud- 

with  fuel  was  just  as  much  a  part  of  den  stop.     Crane  v.  Chicago,  M.  &  St. 

the  operation  of  the  railroad  with  re-  P.  R.  Co.    (1901)    83  Minn.  278,  86  N 

spect  to  risk  and  hazard  arising  there-  W.  328. 

from    to    other   employees    as    was    the  Whether  or  not  the  work  was  beinj3 

work  of  the  section  man  in  taking  up  executed   under    such    circumstances    as 

rails  and  putting  in  new  ties  in  Blom-  to  expose  the  plaintiff  to  the  peculiar 

quist  v.  Great  Northern  R.  Co.   (1896)  hazards  of  railroad  service  is  a  questior 

65  Minn.  69,  67  N.  W.  804,  or  as  the  ^°^  ^^^  J'^^y,  where  the  evidence  shows 

work  of  clearing  away  a  railwav  wreck,  ^^f;^'  '^\'^^  .a*  work  with  a  number  ol 

as  held   in  Ereu^er  v.   Great  Northern  ?^^^^\  <=l^-^""g  ^^^^  "  ^'•f^'^^ji   t'-^i", 

r>    /-.      /inm\    oo  Tv/r; qqs    oft  lu    \Tn  "^  entered  a  car,  and  was  handing  out 

R    Co.   (1901)    83  Minn.  385    86  N.  W.  ^^^  ^^„^^„^^  ^^  ^^^^^^  ^^  ^,,^           S 

f.lC.    ^Z.y-     .Z    iT^^w  ■  .rf;  <="••  t^^t'  °wi"g  e'tl'"  to  their  number 

(1904)    93   Minn.   339,   101   N.   W.   504  ^^   the    removal    of   the    contents    from 

(section  hand  injured  by  piece  of  slate  within,  the  roof  sagged  down  on   him; 

or  stone  thrown  from  the  tender  of  a  and  that  the  road  master  had  given  nc 

passing  engine) .  directions  as  to  the  manner  of  exeeut- 

An  employee  while  removing  cinders  ing  his  orders,  but  had  repeatedly  told 

from  a  locomotive  is  within  the  statute,  the  men  to  hurry  the  work.    Kreuzer  v. 
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Great  Northern  If.  Co.  (1901)  83  Minn. 
385,  86  N.  W.  413. 

The  conduct  of  a  switching  crew  in 
using  the  main  track  of  a  railroad  for 
switching  purposes  at  the  time  a  pas- 
senger train  is  due,  and  in  plain  viola- 
tion of  the  rules  of  the  company,  is  gross 
negligence,  almost  wanton  and  criminal, 
which  renders  the  company  liable  for  in- 
juries to  the  engineer  of  the  passenger 
train  resulting  therefrom.  Ball  v. 
Chicago,  B.  &  N.  R.  Co.  (1891)  46  Minn. 
439,  49  N.  W.  239. 

Whether  an  engineer  in  charge  of  a 
second  locomotive  was  guilty  of  negli- 
gence in  failing  to  heed  a  signal  to  shut 
off  steam  is  for  the  jury,  where  the  tes- 
timony shows  that  such  signal  was  giv- 
en after  the  leading  locomotive  left  the 
rails,  but  the  engineer  in  charge  of  the 
second  engine  testifies  that  he  did  not 
hear  it.  McOrath  v.  Great  Northern  R. 
Co.   (1899)   76  Minn.  146,  78  N.  W.  972. 

Negligence  is  predicable  from  evidence 
which  shows  that,  after  the  forward 
part  of  a  train  had  been  uncoupled  and 
moved  some  distance  away  from  the 
rear  section,  the  engineer,  finding  that 
the  forward  section  was  stalled,  backed 
down  again  without  ringing  a  bell  or 
sounding  a  whistle,  and  crushed  to 
death  the  brakeman,  who,  after  uncoup- 
ling the  two  sections  of  the  train,  was 
proceeding  to  do  some  work  on  the 
coupler.  Hooper  v.  Great  Northern  R. 
Co.   (1900)   80  Minn.  400,  83  N.  W.  440. 

An  engineer  who  is  about  to  back  a 
train  onto  a  side  track  for  the  purpose 
of  having  attached  to  it  some  loaded 
cars,  and  observes  that  there  is  another 
car  further  on  which  is  only  partially 
loaded,  is  bound  to  know  that  there 
may  be  someone  working  on  the  latter 
car,  and  is  therefore  negligent  if  he  pro- 
pels the  train  with  such  force  that  the 
coupling  is  missed  and  the  loaded  cars 
driven  against  one  partially  loaded,  the 
result  being  that  a  person  engaged  in 
loading  that  car  is  killed.  Jacobson  v. 
St.  Paul  &  D.  R.  Co.  (1889)  41  Minn. 
206,  42  N.  W.  932. 

The  work  of  a  yard  or  shop  employee 
who  is  injured  by  the  negligent  opera- 
tion of  a  locomotive  under  steam  and 
upon  the  tracks  in  a  roundhouse  is 
within  the  hazards  peculiar  to  the  oper- 
ation of  railroads.  Boveland  v.  Chica- 
go, R.  I.  &  P.  R.  Co.  (1910)  110  Minn. 
329,  125  N.  W.  266. 

A  mason  at  work  on  the  wall  of  a 
warehouse  which  is  within  15  inches  of 


the  side  of  an  ordinary  car  standing  on 
the  track  is  within  the  protection  of  the 
Minnesota  statute,  where  the  cars  are 
suddenly  moved  and  he  is  crushed 
against  the  wall  by  a  car  of  unusual 
width.  Bain  v.  Northern  P.  R.  Co. 
(1904)   120  Wis.  412,  98  N.  W.  241. 

The  work  of  removing  merchandise 
from  wrecked  cars,  the  result  of  a  colli- 
sion in  a  railroad  yard,  may  embrace 
elements  of  danger  peculiar  to  railroad- 
ing, when  performed  in  haste,  under  the 
direction  of  a  foreman,  and  under  un- 
usual circumstances,  such  as  working  at 
night  and  over  hours,  for  the  purpose  of 
clearing  the  tracks  for  the  movement  of 
trains.  Hanson  v.  Northern  P.  R.  Co. 
(1909)  108  Minn.  94,  22  L.R.A.(N.S.) 
968,  121  N.  W.  607. 

In  Schoen  v.  Chicago,  St.  P.  M.  &  0. 
R.  Co.  (1910)  112  Minn.  38,  —  L.R.A. 
(N.S.)  — ,  127  N.  W.  433,  it  was  held 
that  one  who  is  run  down  by  a  locomo- 
tive upon  a  railroad  track  is  injured  as 
the  result  of  exposure  to  a  railroad 
hazard. 

A  switchman  who,  in  the  performance 
of  his  duty,  is  required  to  ride  on  his 
engine  while  assisting  in  pulling  a  train 
out  of  the  depot  yards,  is  entitled  to 
recover  from  his  master,  the  railroad 
companj',  for  injuries  received  by  reason 
of  the  negligence  of  the  depot-company 
servants  in  operating  a  switch.  Floody 
V.  Great  Northern  R.  Co.  (1907)  102 
Minn.  81,  13  L.R.A.  (N.S.)  1196,  112  N. 
W.  875. 

Servants  at  work  on  a  pile-driver  car 
propelled,  by  an  engine  on  the  car,  along 
the  tracks  of  a  railroad,  are  exposed  to 
"railroad  hazards."  Johnson  v.  Great 
Northern  R.  Co.  (1908)  104  Minn.  444, 
18  L.R.A.(N.S.)  477,  116  N.  W.  936. 

The  statute  is  applicable  to  injuries 
caused  by  the  operation  of  a  hand 
car,  as  well  as  those  caused  by  the 
operation  of  trains.  Steffenson  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (1801)  45 
Minn.  355,  11  L.R.A.  271,  47  N.  W. 
1068  (action  held  maintainable  where 
an  employee  was  thrown  off  a  moving 
hand  car  by  the  carelessness  of  a  coserv- 
ant)  ;  Benson  v.  Chicago,  St.  P.  M.  &  0. 
R.  Co.  (1899)  75  Minn.  163,  74  Am.  St. 
Rep.  444,  77  N.  W.  798  (collision  be- 
tween hand  cars)  ;  Lindgren  v.  Minne- 
apolis &  St.  h.  R.  Co.  (1902)  86  Minn. 
152,  90  N.  W.  381  (removing  hand  car 
from  tracks). 

In  Hider  v.  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.    (1911)    115  Minn.  325, 
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I.  MiSSOUKI. 

1783.  [746,  746aa]  Text  of  statute.-  The  text  of  the  Eevised  Stat 
utes  of  1909  is  given,  with  a  memorandum  at  the  end  of  each  sectioi 
indicating  the  origin  of  the  section : 

Sec.  5434.  Liability  of  railroad  corporation  for  damages  to  agents  or  serv 
ants. — Every  railroad  corporation  owning  or  operating  a  railroad  in  this  state 
siiall  be  liable  for  all  damages  sustained  by  any  agent  or  servant  thereof  whil< 
engaged  in  the  work  of  operating  such  railroad  by  reason  of  the  negligence  o: 
any  other  agent  or  servant  thereof:  Provided,  that  it  may  be  shown  in  defensi 
that  the  person  injured  was  guilty  of  negligence  contributing  as  a  proximate 
cause  to  produce  the  injury.     (Rev.  Stat.  1899,  §  2873.) 

Sec.  5435.  Vice  principals  defined. — All  persons  engaged  in  the  service  of  anj 
such  railroad  corporation  doing  business  in  this  state,  who  are  intrusted  bj 
such  corporation  with  the  authority  of  superintendence,  control,  or  command  o; 
other  persons  in  the  employ  or  service  of  such  corporation,  or  with  the  authoritj 
to  direct  any  other  servant  in  the  performance  of  any  duty  of  such  servant,  oi 
with  the  duty  of  inspection,  or  other  duty  owing  by  the  master  to  the  servant 
are  vice  principals  of  such  corporation,  and  are  not  fellow  servants  with  sucl 
employees.     (Rev.  Stat.  1899,  §  2874.) 

Sec.  5436.  Fellow  servants  defined. — All  persons  who  are  engaged  in  the  com- 
mon service  of  such  railroad  corporation,  and  who  while  so  engaged  are  working 
together   at   the  same   time   and  place,   to   a   common   purpose   of   same   grade 

132  N.  W.  316,  it  was  held  that  a  sec-  while  engaged  in  loading  railroad  iroi 

tion  hand  was  within  the  protection  of  upon  a  flat  car,  by  a,  rail  negligently  al 

the   statute,   where  he  was   injured  by  lowed   by   the   others   to   fall   upon   his 

the  act  of  two  of  the  other  hands,  sud-  arm.     Pearson  v.  Chicago,  M.  &  St.  P 

denly    and    without    warning,    jumping  R.  Co.  ( 1891 )  47  Minn.  9,  49  N.  W.  302 

from  the  hand  car  while  in  motion,  thus  A   servant   injured,   while   putting   i 

unexpectedly  releasing  his  support  and  hose  on  an  engine  tender,  then  standing 

causing  him  to  fall  from  the  car.  still,   by  the  falling  of  loose   coal   dis 

Railroad  employees  are  not,  as  mat-  lodged  by  another  servant  standing  or 

ter  of  law,  free  from  negligence  in  run-  the  tender  to  receive  the  hose.     Weise 

ning  a  hand  car  at  a  high  rate  of  speed  v.  Eastern  R.  Go.   (1900)   79  Minn.  245 

on   a   down   grade   and   slippery   track,  82  N.  W.  576. 

only  60  feet  behind  another  hand  car,  An  employee  injured  by  a  bolt  driver 

where  the  usual  distance  at  which  hand  through  the  bottom  of  a  car  which  h( 

cars  are  kept  apart  is  540  feet.     Chris-  was  assisting  to  repair.    Holtz  v.  Grea\ 

tianson  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  Northern  R.  Go.    ( 1897 )    69  Minn.  524 

(1896)  67  Minn.  94,  69  N.  W.  640.  72  N.  W.  805. 

(b)  Employees   not   vpithin   the   stat-  A  boiler  maker's  assistant  injured  bj 

ute. — One  of  a  crew  of  men  engaged  in  the  negligence  of  a  coservant  in  letting 

repairing  a  bridge,  who  is   injured  by  fall    the    smokestack    of    a,    locomotive 

the   negligence   of   a   fellow   servant   in  which  was  being  removed.     Lavullee  v 

leaving  the  draw  unfastened.     Johnson  St.   Paul,   M.   &   M.   R.   Co.    (1889)    4( 

V.  St.  Paul  &  D.  R.  Co.   (1890)  43  Minn.  Minn.  249,  41  N.  W.  974. 

222,  8  L.R.A.  419,  45  N.  W.  156.  Employees    engaged    in    operating    i 

Employees  engaged  in  tearing  down  a  steam   shovel    in   a   gravel   pit   are   nol 

bridge.    O'Neil  v.  Great  Northern  R.  Go.  within  the  statute.     Jemming  v.   Orea] 

(1900)    80  Minn.  27,  51  L.R.A.  532,  82  Northern  R.   Co.    (1905)    96  Minn.  302 

N.  W.  1086.  1  L.R.A.  (N.S.)   686,  104  N.  W.  1079. 

One  of  a  crew  of  section  men  injured, 
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neither  of  such  persons  being  intrusted  by  such  corporation  with  any  superin- 
tendence or  control  over  their  fellow  employees,  are  fellow  servants  with  each 
other:  Provided,  that  nothing  herein  contained  shall  be  so  construed  as  to 
make  any  agent  or  servant  of  such  corporation  in  the  service  of  such  corpora- 
tion a  fellow  servant  with  any  other  agent  or  servant  of  such  corporation  en- 
gaged in  any  other  department  or  service  of  such  corporation.  (Eev.  Stat. 
1899,  §  2875.) 

Sec.  5437.  Contracts  limiting  liability  declared  invalid. — No  contract  made 
between  any  railroad  corporation  and  any  of  its  agents  or  servants,  based  upon 
the  contingency  of  the  injury  or  death  of  any  agent  or  servant,  limiting  the 
liability  of  such  railroad  corporation  for  any  damages  under  the  provisions  of 
§§  5434  to  5437,  inclusive,  shall  be  valid  or  binding,  but  all  such  contracts  or 
agreements  shall  be  null  and  void.      (Eev.  Stat.  1899,  §  2876.) 

Sec.  5438.  Actions  not  to  abate  by  reason  of  death. — Causes  of  action  upon 
which  suit  has  been  or  may  hereafter  be  brought  by  the  injured  party  for 
personal  injuries,  other  than  those  resulting  in  death,  whether  such  injuries  be 
to  the  health  or  to  the  person  of  the  injured  party,  shall  not  abate  by  reason 
of  his  death,  nor  by  reason  of  the  death  of  the  person  against  whom  such  cause 
of  action  shall  have  accrued;  but  in  case  of  the  death  of  either  or  both  such 
parties,  such  cause  of  action  shall  survive  to  the  personal  representative  of 
such  injured  party,  and  against  the  person,  receiver,  or  corporation  liable  for 
such  injuries  and  his  legal  representatives;  and  the  liability  and  the  measure 
of  damages  shall  be  the  same  as  if  such  death  or  deaths  had  not  occurred. 
(Laws  1907,  p.  252.) 

Sec.  5439.  Eailroads  and  railroad  corporations,  or  companies,  as  used  in 
this  article,  defined. — Whenever  the  words  "railroad  companies"  or  "railroad 
corporation"  shall  be  found  in  any  section  of  this  article,  it  shall  be  taken  and 
construed  to  include  all  companies,  corporations,  person,  or  persons  operating 
any  railroad  in  this  state,  and  wherever  the  word  "railroad"  occurs  in  any 
section  in  this  article,  it  shall  be  taken  and  construed  to  include  all  railroads 
operated  in  this  state,  by  whatever  motive  or  power  propelled,  and  shall  include 
all  railroads  or  railways  commonly  known  as  street  railways,  and  all  railroads 
operated  by  terminal  companies  or  associations,  known  as  "terminal  railroads" 
or  "railways,"  as  well  as  all  railways  or  railroads  operated  anywhere  in  the 
state,  commonly  known  as  electric  railroads,  whether  they  be  wholly  or  in  part 
in  the  city  or  country  districts;  also  all  railroads  within  the  country  or  city, 
operated  by  what  is  commonly  known  as  cable  or  motor  power,  or  by  horse 
power.     (Laws  1905,  p.  138.) 

Sec.  5440.  Owners  of  mines  liable  for  damages  to  employees  by  negligence  of 
fellow  servants. — Every  person,  company,  or  corporation  operating  a  mine  or 
mines  in  this  state  producing  lead,  zinc,  coal,  or  other  valuable  minerals,  shall 
be  liable  for  all  damages  sustained  by  any  agent  or  servant  thereof,  while 
engaged  in  operating  such  mine  or  mines,  by  reason  of  the  negligence  of  any 
other  agent  or  servant  thereof:  Provided,  that  it  may  be  shown  in  defense 
that  the  person  injured  was  guilty  of  negligence  contributing  as  a  proximate 
cause  to  produce  the  injury.     (Laws  1907,  p.  251.) 

Sec.  5441.  Vice  principals  defined. — All  persons  engaged  in  the  service  of  any 
such  person,  company,  or  corporation  doing  business  in  this  state,  who  are 
intrusted  by  such  person,  company,  or  corporation  with  the  authority  of  super- 
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intendence,  control,  or  command  of  other  persons  in  the  employ  or  service  o 
such  person,  company,  or  corporation,  or  with  authority  to  direct  any  othe 
servant  in  the  performance  of  any  duty  of  such  servant,  or  with  the  duty  o 
inspection,  or  other  duty  owing  by  the  master  to  the  servant,  are  vice  principal 
of  such  person,  company,  or  corporation,  and  are  not  fellow  servants  with  sue 
employees.     (Laws  1907,  p.  251.) 

Sec.  5442.  Fellow  servants  defined. — All  persons  who  are  engaged  in  th 
common  service  of  such  person,  company,  or  corporation  operating  a  mine  o 
mines,  and  while  so  engaged  are  working  together  at  the  same  time  and  place 
to  a  common  purpose  of  the  same  grade,  neither  of  such  persons  being  intrustei 
by  such  person,  company,  or  corporation  with  any  superintendence  or  contro 
over  their  fellow  employees,  are  fellow  servants  with  each  other.  (Laws  1907 
p.  25L) 

Sec.  5443.  Contracts  limiting  liability  invalid. — No  contracts  made  betweei 
any  person,  company,  or  corporation  so  operating  such  mine  or  mines  and  thei 
agents  or  servants,  based  upon  the  contingency  of  the  injury  or  death  o 
any  such  agent  or  servant,  limiting  the  liability  of  the  employer  for  an; 
damages  under  the  provisions  of  this  and  the  three  next  preceding  sections 
shall  be  valid  or  binding,  but  all  such  contracts  or  agreements  shall  be  nul 
and  void.     (Laws  1907,  p.  251.) 

Sec.  5444.  Construction  and  application  of  four  preceding  sections. — Nothinj 
in  the  four  next  preceding  sections  shall  be  so  construed  as  applying  to  o: 
including  the  operation,  construction,  or  repairing  of  concentrating  mills,  flumes 
or  tramways  wholly  above  ground.      (Laws  1907,  p.  251.) 

Sec.  5445.  Survival  of  right  of  action  in  certain  cases,  in  favor  of  whom 
and  when. — Whenever  any  cause  of  action  shall  accrue  to  any  agent  or  servan' 
of  any  person,  company,  or  corporation  under  §§  5440  to  5444,  inclusive,  an( 
death  shall  ensue  to  such  agent  or  servant  by  reason  of  the  negligence  providec 
for  in  said  sections,  the  cause  of  action  shall  survive  in  favor  of  the  widov 
and  minor  children  of  the  deceased:  Provided,  that  action  therefor  shall  b( 
brought  by  the  widow  within  six  months  after  such  death,  and  if  she  shall  fai 
to  bring  such  action,  then  within  twelve  months  after  such  death  by  such  minoi 
children;  and  provided,  further,  that  recovery  in  case  of  such  death  shall  nol 
exceed  the  sum  of  ten  thousand  dollars.     (Laws  1909,  p.  463.) 

Sec.  5425.  Damages  for  injuries  resulting  in  death  in  certain  cases,  wher 
and  by  whom  recoverable. — Whenever  any  person,  including  an  employee  of  th( 
corporation,  individual,  or  individuals  hereinafter  referred  to,  whose  death  ii 
caused  by  the  negligence  of  a  coemployee  thereof,  shall  die  from  any  injurj 
resulting  or  occasioned  by  the  negligence,  unskilfulness  or  criminal  intent  of  anj 
officer,  agent,  servant,  or  employee,  whilst  running,  conducting,  or  managing 
any  locomotive,  car,  or  train  of  cars,  or  any  street,  electric,  or  terminal  car  oi 
train  of  cars,  or  of  any  master,  pilot,  engineer,  agent,  or  employee  whilsl 
running,  conducting,  or  managing  any  steamboat,  or  any  of  the  machinerj 
thereof,  or  of  any  driver  of  any  stagecoach,  automobile,  motor  car,  or  othei 
public  conveyance  whilst  in  charge  of  the  same  as  a  driver;  and  when  anj 
passenger  shall  die  from  any  injury  resulting  from  or  occasioned  by  any  defecl 
or  insufficiency  in  any  railroad,  whether  the  same  be  a  steam,  street,  electric 
or  terminal  railroad,  or  any  part  thereof,  or  in  any  locomotive,  car,  street  car 
electric  car,  or  terminal  car,  or  in  any  steamboat,  or  the  machinery  thereof,  oi 
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in  any  stagecoach,  automobile,  motor  car,  or  other  public  conveyance,  the  cor- 
poration, individual,  or  individuals  in  whose  employ  any  such  officer,  agent,  serv- 
ant, employee,  master,  pilot,  engineer,  or  driver  shall  be  at  the  time  such  injury 
is  committed,  or  who  owns,  operates,  or  conducts  any  such  railroad,  locomotive, 
car,  street  car,  electric  car,  terminal  car,  automobile,  motor  car,  stagecoach,  or 
other  public  conveyance  at  the  time  any  injury  is  received  resulting  from  or 
occasioned  by  any  defect  or  insufficiency,  unskilfulness,  negligence,  or  criminal 
intent  above  declared,  shall  forfeit  and  pay  as  a  penalty,  for  every  such  person, 
employee,  or  passenger  so  dying,  the  sum  of  not  less  than  two  thousand  dollars 
and  not  exceeding  ten  thousand  dollars,  in  the  discretion  of  the  jury,  which  may 
be  sued  for  and  recovered:  First,  by  the  husband  or  wife  of  the  deceased; 
or,  second,  if  there  be  no  husband  or  wife,  or  he  or  she  fails  to  sue  within  six 
months  after  such  death,  then  by  the  minor  child  or  children  of  the  deceased, 
whether  such  minor  child  or  children  of  the  deceased  be  the  natural-born  or 
adopted  child  or  children  of  the  deceased:  Provided,  that  if  adopted,  such 
minor  child  or  children  shall  have  been  duly  adopted  according  to  the  laws  of 
adoption  of  the  state  where  the  person  executing  the  deed  of  adoption  resided 
at  the  time  of  such  adoption;  or,  third,  if  such  deceased  be  a  minor  and  un- 
married, whether  such  deceased  unmarried  minor  be  a  natural-born  or  adopted 
child,  if  such  deceased  unmarried  minor  shall  have  been  duly  adopted  according 
to  the  laws  of  adoption  of  the  state  where  the  person  executing  the  deed  of 
adoption  resided  at  the  time  of  such  adoption,  then  by  the  father  and  mother, 
who  may  join  in  the  suit,  and  each  shall  have  an  equal  interest  in  the  judgment; 
or  if  either  of  them  be  dead,  then  by  the  survivor;  or,  fourth,  if  there  be  no 
husband,  wife,  minor  child,  or  minor  children,  natural-born  or  adopted  as 
hereinbefore  indicated,  or  if  the  deceased  be  an  unmarried  minor,  and  there  be 
no  father  or  mother,  then  in  such  case  suit  may  be  instituted  and  recovery  had 
by  the  administrator  or  executor  of  the  deceased,  and  the  amount  recovered  shall 
be  distributed  according  to  the  laws  of  descent,  and  such  corporation,  individual, 
or  individuals  may  show  as  a  defense  that  such  death  was  caused  by  the  negli- 
gence of  the  deceased.  In  suits  instituted  under  this  section,  it  shall  be  compe- 
tent, for  the  defendant  for  his  defense,  to  show  that  the  defect  or  insufficiency 
named  in  this  section  was  not  of  a  negligent  defect  or  insufficiency,  and  that  the 
injury  received  was  not  the  result  of  unskilfulness,  negligence,  or  criminal  intent. 
(Rev.  Stat.  1899,  §  2864,  amended.  Laws  1905,  p.  135.) 

As  to  the  constitutionality  of  these  provisions,  see  the  concluding 
chapter  of  this  treatise. 

1784.  [746a]  Effect  of  these  provisions.-  a.  Generally. — The  fel- 
low servant  act  as  applied  to  railroads  is  constitutional.^ 

This  statute  is  in  pari  materia  with  Eev.  Stat.  1889,  §  2666,  de- 
fining the  term  "railroad  corporation;"  and  both  statutes  must  be 
construed  together.^ 

iCalldhcm    v.    St.    Louis    Merchants'  U.  S.  628,  48  L.  ed.  1157,  24  Sup.  Ct. 

Bridge  Terminal  R.  Co.  (1902)   170  Mo.  Rep.  857. 

473,  60  L.R.A.  249,  94  Am.  St.  Rep.  746,  it  Powell  v.  Sherwood  (1901)   162  Mo. 

71   S.  W.  208,  affirmed  in    (1904)    194  605,  63  S.  W.  485. 
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This  act  includes  a  corporation  whose  charter  expressly  authorizes 
it  "to  operate  terminal  lines  of  railroads."*  It  appears  that  the  earli- 
er statute  would  apply  to  interurban  roads.*  That  the  railroad  is 
operated  by  receivers  is  immaterial.^ 

The  statute  is  inapplicable  to  injuries  occurring  in  another  state. 
and  caused  by  a  railroad  company  which  was  not  operating  a  rail- 
road within  the  state.^  It  does  not  give  any  cause  of  action  for  in- 
juries not  caused  by  the  negligence  of  a  fellow  servant/  and  is 
inapplicable  where  there  is  no  evidence  of  any  negligence  on  the  pari 
of  anyone  save  the  injured  ser\'ant  himself.'  And  it  does  not  apply 
to  servants  in  other  occupations.' 

Under  the  fellow  servant  act  the  negligence  of  a  fellow  servant  is 
the  negligence  of  the  master,  which,  under  the  common-law  rule  of 
assumption  of  risk  as  applied  in  Missouri,  is  never  assumed  by  the 
servant.^"  The  doctrine  that  the  liability  of  a  master  is  confined 
to  the  acts  done  within  the  real  or  apparent  scope  of  the  authority  con- 
fided to  his  agents  or  servants  has  not  been  affected  by  the  fellow 
servant  act.  ^^ 

Prior  to  the  passage  of  the  act  of  April  13,  1905  (Mo.  Eev.  Stat. 
1909,  §  5425),  the  servant's  cause  of  action  for  injuries  due  to  the 
negligence  of  a  fellow  servant  did  not  survive  his  death.''^ 

^Penney  v.   St.   Joseph  Stock   Yards  9  National  Candy  Co.  v.  Miller  (1908) 

Co.    (1908)   212  Mo.  309,  111  S.  W.  79.  87   C.  C.  A.  207,   160  Fed.  51    (statute 

4  Edge  v.  Southwest  Missouri  Electric  held  not  to  apply  to  employees  of  candy 

B.  Co.   (1907)    206  Mo.  471,  104  S.  W.  factory). 

90.  10  Briscoe  v.  Chicago,  B.  d  Q.  R.  Co. 

i  Powell  V.  Sherwood  (1901)  162  Mo.  (1908)  130  Mo.  App.  513,  109  S.  W.  93. 
605,  63  S.  W.  485.  The  court  said :  "In  n  Hamlett  v.  Chicago  &  A.  R.  Co. 
the  case  at  bar,  the  individual  holding  (1901)  89  Mo.  App.  354  (unauthorized 
the  office  of  receiver  is  not  the  defend-  order  of  fellow  servant)  ;  Bequette  v. 
ant,  but  the  party  really  in  interest  is  St.  Louis,  I.  M.  &  S.  R.  Co.  (1900)  86 
the  corporation  represented  by  the  re-  Mo.  App.  601  (engine  wiper  attempted 
ceiver.  True,  the  word  'receiver'  is  not  to  move  engine  over  side  tracks  for  con- 
contained  in  the  act  of  1897,  but  we  are  venience  of  other  employees  engaged  in 
warned   by    the   maxim,    Qui    hccret    in  making  up  train). 

litera,   hwret  in  cortice,  that  we  must  The  negligent  act  of  the  fellow  serv- 

not  always  adhere  to  the  letter.     To  do  ant  must  have  been  committed  not  only 

so  in  this  case  would  violate  the  spirit  while  employed  by  the  master,  but  must 

of  the  statute,  and  render  it  obnoxious  pertain  to  the  duties  which  the  servant 

to  the  Constitution  of  this  state.     We  was  employed  to  perform.     Overton  v. 

hold,    therefore,   that   the    act    of    1897  Chicago,  R.  I.  &  P.  R.  Co.    (1905)    111 

applies    not   only   to   railroad   corpora-  Mo.  App.  013,  86  S.  W.  503   (servant  on 

tions,  but  also  to  receivers  of  such."  hand  car  running  by  its  own  momentum 

6  McDermon  v.  Southern  P.  Go.  ( 1903 )  leaned  over  to  put  hat  on  the  floor,  and 

122  Fed.  669.  was  struck  by  handle  bars  and  thrown 

f  Strottman  v.  St.  Louis,  I.  M.  &  S.  R.  against  plaintiff). 

Co.   (1908)   211  Mo.  227,  109  S.  W.  769.  H  Strottman  v.  St.  Louis,  I.  M.  &  S. 

i  Caldwell    v.     Missouri    P.    R.     Co.  R.  Co.    (1908)   211  Mo.  227,  109  S.  W. 

(1904)   181  Mo.  455,  80  S.  W.  897.  769;  McMurray  v.  St.  Louis,  I.  M.  &  S. 
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h.  "Operating"  a  railroad. — All  employees  whose  functions  are 
directly  connected  with  the  running  of  trains  are,  of  course,  covered 
by  the  words  "engaged  in  the  operation  of  such  railroad.""  But  the 
phrase  is  not  applicable  to  such  employees  alone.  To  bring  a  serv- 
ant within  the  statute  it  is  merely  necessary  that  he  should  be  "en- 
gaged in  some  service  that  is  necessary  to  the  movement  of  trains."  ^^ 

R.  Co.    (1910)    225  Mo.  272,  125  S.  W.  gence   of  another  employee   engaged   in 

751  ;    Sumner    v.    Missouri    P.    R.    Co.  removing  "fish  plates"  from  the  sides  of 

(1910)   151  Mo.  App.  506,  132  S.  W.  32  rails.     Prash  v.  Wabash  R.  Co.    (1910) 

(engineer  and  fireman  of  train  held  to  151  Mo.  App.  410,  132  8.  W.  57. 

he  fellow  servants  of  an  employee  em-  A  member  of  a  section  gang  engaged 

ployed  to  pilot  trains  over  a  washed-out  in  repairing  the  track  to  enable  trains 

portion  of  the  track).  to  run  safely  over  it,  who  is  stationed 

The   fellow   servant   statute   does   not  beneath  a  track  running  over  a  public 

confer  any  right  of  action  against  the  street    into    which    discarded    ties    are 

railroad  upon  the  widow  of  an  employee  being  thrown,  to  warn  travelers  on  the 

who  had  been  killed  by  the  negligence  street  and  remove  the  ties,  is,  while  at- 

of  his   fellow   servant;    the   rights   con-  tempting    to    remove    beyond    danger    a 

ferred  are  personal  to  the  servant  him-  child  which  has  appeared  in  the  street, 

self.      BroacUoater    v.    Wahash    R.    Co.  within    the    protection    of    the    statute. 

(1908)  212  Mo.  437,  110  S.  W.  1084.  Callahan  v.  St.  Louis  Merchants'  Bridge 

13  In   a   case   where   an  extra   freight  Terminal  R.  Co.  ( 1902 )   170  Mo.  473,  60 

train    was    dispatched,    with    orders    to  L.R.A.  249,  94  Am.  St.  Rep.  746,  71  S. 

look  out  between  two  specified  points  for  W.   208,   affirmed  in    (1904)    194  U.   S. 

a  work  train  which  on  that  section  of  628,  48  L.  ed.  1157,  24  Sup.  Ct.  Rep.  857. 

the  road  had  the  right  of  way,   except  A  section  hand  on  a  hand  car  is  with- 

as   to   regular   trains,   it  was  held    (1)  in  the  protection  of  the  statute.     Over- 

that  the  failure  of  the  train  dispatcher  ton  v.  Chicago,  R.  I.  &  P.  R.  Co.  (1905) 

to    notify    the    operators    of    the    work  111  Mo.  App.  613,  86  S.  W.  503;  Rice 

train  of  the  approach  of  the  freight,  so  v.  Waiash  R.  Go.    (1902)    92  Mo.  App. 

that   flags  could   have  been  set,   consti-  35. 

tuted  negligence;  (2)  that  the  persons  A  section  hand  engaged  in  putting  a 
operating  the  freight  train  were  guilty  hand  ear  on  the  track  is  engaged  in 
of  negligence  in  omitting  to  send  out  a  operating  a  railroad.  Thompson  v. 
flagman  to  locate  the  work  train;  (3)  Chap-pell  (1902)  91  Mo.  App.  297. 
and  that,  as  the  cars  of  the  work  train  A  pile-driving  crew  while  at  work  in 
were  being  pushed  before  the  engine,  the  constructing  a  bridge  is  operating  a  rail- 
failure  to  post  a  flagman  on  the  leading  road  within  the  statute.  Huston  v. 
car  to  warn  the  engineer  of  approaching  Quincy,  0.  &  E.  C.  R.  Co.  (1908)  129 
danger,  as  required  by  the  rules  of  the  Mo.  App.  576,  107  S.  W.  1045. 
company,  constituted  negligence.  Riru-  Repairing  or  reconstructing  a  bridge 
ard  V.  Omaha,  K.  C.  d  E.  R.  Co.  ( 190] )  over  which  railroad  tracks  are  laid  is 
164  Mo.  270,  64  S.  W.  124.  operating  a  railroad  within  the  meaning 

1*  Stuhbs  V.  Omaha,  K.  C.  &  E.  R.  Co.  of  the  Missouri  statute.     IHd. 

(1900)    85   Mo.  App.   192,  holding  that  One  repairing  bridges  for  a  railroad 

an  employee   engaged   in   replacing   old  company,  if  injured  while  in  the  line  of 

rails  by  new  ones  could  recover  for  the  duty,    though   not   actually   engaged   in 

negligence   of  a   coemployee  engaged  in  work  on   a  bridge,   is  within   the  hene- 

the  same  work;  Phippin  v.  Missouri  P.  fieial  influence  of  the  statute.     Gihler  v. 

R.   Co.    (1906)    196  Mo.   321,   93   S.   W.  Quincy,  0.  &  K.  C.  R.   Co.    (1910)    148 

410,    holding   that    a   switchman    whose  Mo.  App.  475,  128  S.  W.  791. 

duties  consisted  chiefly  in  coupling  and  An    employee    engaged    in    conveying 

uncoupling    cars    could    recover    for    in-  freight  from  the  warehouse  to  a  car  is 

juries    caused    by    the    negligence    of    a  engaged  in  operating  a  railroad.     Oren- 

switch  tender.  dorff  v.   Terminal  R.  Asso.    (1906)    116 

A  railroad  company  is  liable  for  in-  Mo.  App.  348,  92  S.  W.  148._ 

juries  to  an  employee  caused  by  negli-  Employees  engaged  in  loading  and  un- 
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For  other  cases  involving  the  same  question  arising  under  othe] 
statutes,  see  §§  1660,  1778,  1780,  1782,  1790,  1795,  a,  1801a. 

c.  Who  are  vice  principals. — A  foreman  of  a  train  crew  was  not 
in  giving  orders,  a  fellow  servant  of  a  brakeman  acting  under  his  or 
ders." 

d.  Who  are  fellow  servants. — A  foreman  while  engaging  in  th( 
performance  of  the  duties  of  a  laborer  is  a  fellow  servant  of  the  othei 
laborers.^* 

The  engineer  of  a  passenger  train  under  the  fellow  servant  law  if 
not  the  fellow  servant  of  a  mere  section  hand.'''  An  engineer  and  con 
ductor  in  the  operating  department  of  a  railroad  are  not  fellow  serv 
ants  of  a  master  mechanic  who  was  in  the  construction  and  repair  de 
partment.^' 

A  car  repairer  is  not,  as  a  matter  of  law,  a  fellow  servant  of  a  con- 
struction train  crew  working  under  a  separate  foreman,  neither  fore- 
man having  any  authority  and  control  over  the  other  crew.'® 

A  car  starter  does  not  represent  the  principal  in  ordering  the  motor 
man  of  a  street  car  to  move  the  car  forward  so  as  to  clear  the  switd 
at  the  terminus  of  the  line,  where  the  car  is  being  moved  from  on« 
track  to  the  other,  preparatory  to  making  the  return  trip,  so  as  tc 
render  the  principal  liable  for  an  injury  thereby  caused  to  the  con- 
ductor ;  but  he  is  a  fellow  servant  of  the  conductor.^" 

e.  Contracts  limiting  liability  for  injuries. — A  contract  made 
voluntarily  by  a  railroad  employee  with  its  "relief  department,'' 
whereby,  in  consideration  of  the  receipt  of  benefits  from  the  depart- 

loading  freight  are  operating  a  railroad,  em   R.    Go.    18   L.R.A.  (N.S.)    478,    anc 

Turner  v.  Terminal  R.  Asso.  (1908)  132  Hanson  v.  'Northern  P.  R.  Co.  22  L.R.A 

Mo.  App.  38,  111  S.  W.  841.  (N.S.)   968. 

For  a  fireman  to  stand  on  the  pilot  15  McGuire  v.  Quincy,  0.  &  K.  C.  R 

for  a  short  time  after  attending  to  the  Co.  (1908)  128  Mo.  App.  677,  107  S.  W 

headlight  of  his  engine,  in  order  to  see  411. 

what  crew  is  operating  a  passing  train,  16  Roiinson  v.   St.  Louis  £  8.   F.   R 

does  not  take  him  -without  the  protec-  Co.   (1908)  133  Mo.  App.  101,  112  S.  W 

tion  of  the  statute.     St.  Louis  &  S.  F.  730. 

R.  Co.  V.  Bussong    (1905)    40  Tex.  Civ.  vi  Degonia  v.  St.  Louis,  I.  II.  £  S.  R 

App.  476,  90  S.  W.  73    (Missouri  stat-  Co.   (1909)   224  Mo.  564,  123  S.  W.  807 

ute).  18  faftor  v.  St.  Louis,  1.  M.  &  S.  R 

A  brakeman  while  lighting  the  lamps  Co.    (1908)    210  Mo.  385,   124  Am.   St 

in  the  caboose,  which  is  being  switched  Rep.  728,  109  S.  W.  764. 

so  as  to  attach  it  to  the  train,  is  en-  19  McMurray  v.  St.  Louis,  I.  M.  £  S 

gaged    in    operating   a   railroad   within  R.  Co.    (1910)   225  Mo.  272,  125  S.  W 

the  meaning  of  the  statute.     St.  Louis  751. 

d  S.  F.  R.  Go.  V.  Smith   (1905)  —  Tex.  i^  Sams   v.   St.  Louis  &  M.  River  R 

Civ.  App.  — ,  90  S.  W.  926   (construing  Go.   (1903)    174  Mo.  53,  61  L.R.A.  475 

Missouri  statute).  73  S.  W.  686. 

See  notes  to  Johnson  v.  Great  North- 
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ment,  the  employee  waives  any  right  to  recover  damages  for  injuries 
he  may  have  received,  is  not  invalid  under  §  5437.*^ 

/.  What  are  railroads. — Prior  to  the  adoption  of  §  5439  of  the 
Eevised  Statutes  of  1909  (Laws  of  1905,  p.  138,  Mo.  Rev.  Stat.  1906, 
§  2876a),  a  street  car  company  was  not  within  the  statute.^* 

g.  Where  death  results  from  the  injury. — The  amendment  (Laws 
1905,  p.  135)  to  §  5425  of  the  Eevised  Statutes  of  1909  extended  the 
application  of  this  section  to  employees,  and  caused  the  action  given 
in  favor  of  an  employee  for  injuries  due  to  the  negligence  of  fellow 
servants  hy  the  fellow  servant  act  to  survive  the  death  of  the  injured 
employee  for  the  benefit  of  his  heirs.    See  note  12,  supra. 

In  regard  to  the  scope  of  this  statute  it  has  been  said :  "It  seems 
to  us  that  the  statute  was  intended  to  cover  all  cases  where  the  em- 
ployee was  killed  by  the  negligent  act  in  moving  cars  of  any  char- 
acter used  on  the  railroad  tracks,  and  regardless  of  the  question 
whether  the  car  at  the  time  of  the  injury  was  being  propelled  by 
steam,  electricity,  horse  power,  or  even  by  means  of  pinch  bars,  or 
by  pushing  the  same  by  hand."  ^^ 

It  has  been  said  that  the  effect  of  this  statute  is  that  if  there  was 
negligence  the  fact  that  it  was  the  negligence  of  a  fellow  servant  is 
not  a  defense.^* 

An  assistant  station  agent  in  directing  one  of  his  assistants  to  run 
alongside  of  a  train  to  get  a  hoop  by  means  of  which  the  station  agent 
had  just  delivered  an  order  from  a  despatcher  to  a  moving  train  pass 
ing  the  station  was  in  no  respect  engaged  either  in  managing,  conduct- 
ing, or  running  the  locomotive  and  train,  and  consequently  his  as- 
sistant, who  was  injured  while  obeying  his  order,  was  not  within  the 
protection  of  Rev.  Stat.  1909,  §  5425.^* 

21  Hamilton  v.  8t.  Louis,  K.  &  "N.  W.  Z3  Peters  v.  St.  Louis  &  S.  F.  R.  Go. 
R.  Co.  (3902)  118  Fed.  92.  And  see  (1910)  150  Mo.  App.  721,  131  S.  W. 
McDermon  v.  Southern  P.  Co.  (1903)  917  (ear  being  moved  by  pinch  bars). 
122  Fed.  669  (holding  Pullman  car  por-  This  decision  by  the  Springfield  court 
ter  not  within  the  statute).  of  appeals  was  adopted  by  the  St.  Louis 

22  Sams  V.  St.  Louis  &  M.  River  R.  Co.  court  of  appeals  when  the  ease  was 
(1903)  174  Mo.  53,  61  L.R.A.  475,  73  transferred  to  that  branch  of  the  court. 
S.  W.  686  (electric)  ;  Johnson  V.  Metro-  (1911)  160  Mo.  App.  629,  140  S.  W. 
politan  Street  R.   Go.    (1904)    104   Mo.  1197. 

App.  588,  78  S.  W.  275  (cable)  ;  Godfrey  ^i  Patrum  v.  St.  Louis  &  S.  F.  R.  Go. 

\.  St.  Jjouis  Transit  Go.   (1904)   107  Mo.  (1910)    146   Mo.   App.   332,    129   S.   W. 

App.    193,    81    S.    W.    1230     (electric);  1041. 

Stocks  V.  St.  Louis  Transit  Co.    (1904)  ^^  Gray  v.  Walash  R.  Go.   (1911)   157 

106  Mo.  App.  129,  79  S.  W.  1176   (elec-  Mo.  App.  92,  137  S.  W.  324. 

trie ) . 
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J.  Montana. 

1785.  Text  of  statute.—  Act  of  Jan.  16,  1905,  §§  1,  2  (Mont.  Rev 
Codes  190Y,  §§  5251,  5252),  provide  as  follows: 

Sec.  1  (5251).  Railway  corporations  liable  for  negligence  of  fellow  servant.— 
Every  person  or  corporation  operating  a  railway  or  railroad  in  this  state  slial 
be  liable  for  all  damages  sustained  by  any  employee  of  such  person  or  corpora 
tion  in  consequence  of  the  neglect  of  any  other  employee  or  employees  thereof 
or  by  the  mismanagement  of  any  other  employee  or  employees  thereof,  and  ii 
consequence  of  the  wilful  wrongs,  whether  of  commission  or  omission,  of  ani 
other  employee  or  employees  thereof,  when  such  neglect,  mismanagement,  oi 
wrongs  are  in  any  manner  connected  with  the  use  and  operation  of  any  railwai 
or  railroad  on  or  about  which  they  shall  be  employed;  and  no  contract  whicl 
restricts  such  liability  shall  be  legal  or  binding. 

Sec.  2  (5252).  Survival  of  action. — In  case  of  the  death  of  any  such  employei 
in  consequence  of  any  injury  or  damage  so  sustained,  the  right  of  action  shal 
survive  and  may  be  prosecuted  and  maintained  by  his  heirs  or  personal  repre 
sentatives. 

Sec.  5252  does  not  give  a  cause  of  action  vrhere  the  death  of  th( 
employee  vfas  instantaneous.* 

A  railroad  company  is  liable  for  injuries  to  a  conductor  causec 
by  the  negligence  of  a  yard  foreman.^ 

K.  ISTebeaska. 

1786.  Text  of  statute.— Neb.  Laws  1907,  p.  191,  chap.  48,  §§  l-£ 
(ISTeb.  Comp.  Stat.  1909,  §§  2803a-2803c),  provide  as  follows: 

Sec.  1  (2803a,  sec.  3).  That  every  railway  company  operating  a  railwa; 
engine,  car,  or  train  in  the  state  of  Nebraska  shall  be  liable  to  any  of  it; 
employees  who  at  the  time  of  injury  are  engaged  in  construction  or  repair  work 
or  in  the  use  and  operation  of  any  engine,  car,  or  train  for  said  company,  or 
in  the  case  of  his  death,  to  his  personal  representatives  for  the  benefit  of  hi 
widow  and  children,  if  any,  if  none,  then  to  his  parents,  if  none,  then  to  hi; 
next  of  kin  dependent  upon  him,  for  all  damages  which  may  result  from  negli 
gence  of  any  of  its  ofScers,  agents,  or  employees,  or  by  reason  of  any  defects  o 
insufficiency  due  to  its  negligence  in  its  cars,  engines,  appliances,  machinery 
track,  roadbed,  ways,  or  works. 

See.  2  (2803b,  sec.  4).  That  in  all  actions  hereafter  brought  against  an; 
railway  company  to  recover  damages  for  personal  injuries  to  an  employee,  o 
when  such  injuries  have  resulted  in  his  death,  the  fact  that  the  employee  ma; 
have  been  guilty  of  contributory  negligence  shall  not  bar  a  recovery  when  hi 

1  Dillon  V.  Great  Northern  B.  Co.  41  Mont.  272,  108  Pac.  1062  (cars  wer 
(1909)    38  Mont.  485,  100  Pac.  960.  sent  against  caboose  in  which  conducto 

^  Moyse  v.  'Northern  P.  R.  Go.  (1910)     was  sleeping). 
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contributory  negligence  was  slight  and  that  of  the  employer  was  gross  in 
comparison,  but  damages  shall  be  diminished  by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  employee;  all  questions  of  negligence 
and  contributory  negligence  shall  be  for  the  jury. 

Sec.  3  (2803c,  sec.  5).  That  no  contract  of  employment,  insurance,  relief 
benefit,  or  indemnity  for  injury  or  death,  hereafter  entered  into  by  or  on 
behalf  of  any  employee,  nor  the  acceptance  of  any  such  insurance,  relief  benefit, 
or  indemnity  by  the  person  entitled  thereto,  shall  constitute  any  bar  or  defense 
to  any  action  brought  to  recover  damages  for  personal  injuries  to  or  death  of 
fluch  employee:  Provided,  however,  that  upon  the  trial  of  such  action  against 
any  railway  company  the  defendant  may  set  off  any  sum  it  has  contributed 
toward  any  such  insurance,  relief  benefit,  or  indemnity,  that  may  have  been 
paid  to  the  injured  employee,  or,  in  case  of  his  death,  to  his  personal  repre- 
sentative. 

This  act  has  been  pronounced  constitutional  both  by  the  state 
court  and  by  the  Federal  court  of  appeals.^  For  a  discussion  as  to 
the  constitutionality  of  this  statute,  see  the  concluding  chapter  of  this 
treatise. 

The  negligent  act  of  the  fellow  servant  must  be  one  committed 
-while  the  servant  is  acting  within  the  scope  of  his  employment.^ 

1787.  Effect  of  statute. — An  employee  in  a  railroad  blacksmith 
shop,  injured  while  operating  a  steam  hammer  for  the  purpose  of 
flattening  iron  washers,  by  reason  of  the  negligence  of  another  em- 
ployee in  causing  the  hammer  to  descend  at  an  improper  time,  is 
"engaged  in  construction  or  repair  work"  within  the  meaning  of  the 
statute.* 

An  employee  of  a  railroad  company,  engaged  in  digging  a  well 
to  supply  its  locomotive  with  water,  is  within  the  statute.* 

L.  NoETH  Caeolina. 

1788.  [761a,  761aa]  Statutory  provisions.— Private  Laws  1897, 
chap.  56,  p.  83  (Eevisal  1905,  §  2466 ;  Pell's  Revisal  1908,  §  2466) 
provides  as  follows : 

Sec.  1.  That  any  servant  or  employee  of  any  railroad  company  operating  in 
this  state,  who  shall  suffer  injury  to  his  person,  or  the  personal  representative 
of  any  such  servant  or  employee  who  shall  have  suffered  death,  in  the  course  of 
his  services  or  employment  with  said  company  by  the  negligence,  carelessness, 

1  Missouri  P.  B.  Co.  v.  Castle  (1909)  iSwoloda  v.  Union  P.  R.  Co.  (1910) 

97  C.  C.  A.  124,  172  Fed.  841;  Swoloda  87  Neb.  200,  138  Am.  St.  Rep.  483,  127 

V.  Vnion  P.  B.  Co.  (1910)   87  Neb.  200,  S.  W.  215. 

138  Am.  St.  Rep.  483,  127  S.  W.  215.  2  Metm   v.   Chicago,   B.   d   Q.   B.   Go. 

i. Jackson  v.  Chicago,  B.  I.  &  P.  B.  Co.  (1911)  88  Neb.  459,  129  N.  W.  994. 
(1910)   102  C.  C.  A.  159,  178  Fed.  432. 
M.  &  S.  Vol.  v.— 337. 
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or  incompetency  of  any  other  servant,  employee,  or  agent  of  the  company,  or 
by  any  defect  in  the  machinery,  ways,  or  appliances  of  the  company,  shall  be  en- 
titled to  maintain  an  action  against  such  company. 

Sec.  2.  That  any  contract  or  agreement,  expressed  or  implied,  made  by  any 
employee  of  said  company  to  waive  the  benefit  of  the  aforesaid  section,  shall! 
be  null  and  void. 

As  to  the  constitutionality  of  this  statute,  see  the  conelnding  chap- 
ter of  this  treatise. 

This  statute  is  a  public  law,  of  which  the  court  will  take  notice- 
without  its  being  pleaded,  although  it  has  been  improperly  published 
among  the  private  acts.* 

1789.  [762]  Effect  of  statute. —  As  the  defense  of  common  employ- 
ment by  this  statute  is  wholly  abolished,  so  far  as  railways  are  con- 
cerned, the  question  whether  the  delinquent  servant  was  or  was  not  in 
control  of  the  injured  one  has  ceased  to  be  material  in  North  Caro- 
lina.* (See  summary  in  §  1478,  ante^  for  common-law  rule  in  this^ 
state. ) 

This  statute  has  been  declared  to  be  inapplicable  tO'  an  accident 
which  occurred  before  its  enactment.*  But  it  is  applicable  tOi  all 
railroads  which  operate  in  the  state,  and  is  not  limited  merely  to_  in- 
juries received  in  the  state.* 

The  contention  that  the  defendant  owned  and  operated  a  railroad* 
cannot  be  sustained  where  the  answer  denies  it  and  no.  appropriate 
issues  were  framed.* 

The  act  does  not  apply  to  corporations  other  than  those  operating- 

1  Hancock   v.    'Norfolk   &   W.    R.    Co.  injuries  sustained  in  the  collision.    Kih- 

(1899)  124  N.  C.  222,  32  S.  E..  679.    See  iiey   v.   North   Carolina  R.    Co.    (1898) 

also  Wright  v.  Southern  R.  Co.   (1898)  122  N.  C.  961,  30  S.  E.  313. 

123  N.  C.  280,  31  S.  E.  652.  S  Rittenhouse  v.  Wilmington  Street  R. 

I  Kinney    v.    North    Carolina   R.    Co.  Co.   (1897)   120  N.  C.  544,  26  S.  E.  922; 

(1898)    122   N.   C.   961,   30   S.  E.   313;  Wright  v.  Southern  R.  Coi    (1898)    123; 

Mahry  v.  North  Carolina  R.  Co.  (1905)  N.  C.  280,  31  S.  E.  652. 

139  N.  C.  388,  52  S.  B.  124 ;  Fitzgerald  3  Williams  v.  Southern  R.  Co.  ( 1901 ) 

V.   Southern  R.   Co.    (1906)    141   N.   C.  128  N.  C.  286,  38  S.  E.  893   (injury  re- 

530,  6  L.R.A.(N.S.)    337,  54  S.  E.  391  ceived  in  Tennessee), 

(caretaker  of  engine  injured  by  negli-  Where  by  a  contract  of  service  made 

gence    of    another    servant    engaged    in  in  North  Carolina  the  provisions  of  the- 

throwing  coal  into  tender).     See  Smith  fellow  servant  act  must  be  read  into  the 

V.  Southern  R.  Co.  (1910)   87  S.  C.  136,  contract,  and  there  is  no  evidence  that. 

69  S.  E.  18   (case  arose  in  North  Caro-  the   service  was  to  be  performed   alto- 

lina).  gether  in  another  state,  it  would  seem 

Collision      between      two      passenger  that  the  relative  rights   and  liabilities 

trains  in  broad  daylight,  one  of  which  of  the  parties  are  fixed  by  the  terms  off 

was  running  at  a  high  rate  of  speed,  the  the  contract.     Miller  v.  Southern  R.  Co-. 

other  having  slowed  up  when  the  former  (1906)   141  N.  C.  45,  53  S.  E.  726. 

was  seen  approaching,  is  of  itself  evi-  4  Tanner  v.  Frank  Hitch  Lumber  Co\. 

dence  of  negligence,  in  an  action  by  the  (1906)  140  K..  C.  475,.  53  S.  E.  287. 
engineer  of  the  latter  train  for  personal 
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railroads ;  *  nor  to  the  servants  of  an  independent  contractor  en- 
gaged in  lowering  a  grade  for  a  railroad ;  ®  nor  to  an  employee  build- 
ing a  trestle  for  the  extension  of  a  railroad  at  a  point  some  miles 
from  the  track  on  which  trains  are  being  operated ; '  nor  to  a  rail- 
road in  the  process  of  construction.*  But  it  includes  private  roads 
as  well  as  those  operated  as  common  carriers,®  and  applies  to  street 
railroads.^" 

The  fellow  servant  law  applies  to  railroad  employees  injured  in 
the  course  of  their  service  or  employment  with  such  corporation, 
whether  they  are  running  trains  or  rendering  any  other  service.*^ 
A  cross  piece  nailed  to  the  standards  of  a  flat  car  loaded  with  lumber 
has  been  held  to  be  an  appliance  within  the  statute,  even  when  used 
by  the  employees  to  get  down  from  the  lumber  onto  the  floor  of  the 
car,  if  such  cross  pieces  are  customarily  used  for  that  purpose.^* 
The  fact  that  the  railroad  company  in  loading  logs  onto  its  cars  is 
doing  the  duty  of  another  company  does  not  take  it  out  of  the  fellow 
servant  act.^* 

The  effect  of  the  2d  section  of  the  statute  is  to  abolish  the  defense 


B  Blevins  v.  Erwin  Cotton  Mills  Co. 
(1909)  150  N.  C.  493,  64  S.  E.  428. 

e  Avery  v.  Southern  R.  Co.  (1904)  137 
N.  C.  130,  49  S.  E.  91. 

'  Nicholson    v.    Transylvania    R.    Co. 

(1905)  138  N.  C.  516,  51  S.  E.  40. 

8  O'Neal  V.  South  &  W.  R.  Co.  (1910) 
152  N.  C.  404,  67  S.  E.  1022;  Bailey  v. 
Meadows  Co.  (1910)  152  N.  C.  603,  68 
S.  E.  11. 

9  The  act  applies  to  logging  roads. 
Roberson  v.  Greenleaf  Johnson  Lumber 
Co.  (1911)  154  N.  C.  328,  70  S.  E.  630; 
Twiddy  v.  Dare  Lumber  Co.  (1911)  154 
N.  C.  237,  —  L.R.A.(N.S.)  — ,  70  S.  E. 
282;  Bissell  v.  Greenleaf  Johnson  Lum- 
ber Co.  (1910)  152  N.  C.  123,  67  S.  E. 
259;  Wright  v.  Caney  River  R.  Co. 
(1909)  151  N.  C.  529,  66  S.  E.  588,  19 
Ann.  Cas.  384;  Liles  v.  Fosburg  Lumber 
Co.  (1906)  142  N.  C.  39,  54  S.  E.  795. 

The  act  applies  to  lumber  roads. 
Hemphill  v.   Buck    Creek   Lumber    Co. 

(1906)  141  N.  C.  487,  54  S.  E.  420. 
Where  a  corporation  chiefly  engaged 

in  the  manufacture  of  leather  and  ex- 
traction of  tannic  acid  in  connection 
with,  and  in  aid  of,  its  primary  purpose, 
owns  and  operates  a  railroad,  having  its 
own  engines,  cars,  crew,  etc.,  the  act  ap- 
plies. Bird  V.  United  States  Leather  Co. 
(1906)   143  N.  C.  283,  55  S.  E.  727. 


An  industrial  company  which  oper- 
ates, in  connection  with  its  plant,  about 
10  or  12  miles  of  track,  standard  gauge, 
is  within  the  statute.  Hairston  v.  Unit- 
ed States  Leather  Co.  (1906)  143  N.  C. 
512,  55  S.  E.  847,  10  Ann.  Cas.  698 
(failure  to  use  automatic  coupler). 

But  the  fact  that  a  lumber  company 
operates  a  railroad  for  the  carriage  of 
logs  does  not  bring  employees  engaged 
exclusively  in  sawing  logs  in  the  loading 
yard,  preparatory  to  their  being  placed 
on  the  cars,  within  the  operation  of  a 
statute  abolishing  the  fellow  servant 
rule  with  respect  to  employees  of  rail- 
road companies.  Twiddy  v.  Dare  Lum- 
ber Co.  (1911)  154  N.  C.  237,  —  L.R.A. 
(N.S.)  — ,  70  S.  E.  282. 

1*  Brookshire  v.  Asheville  Electric  Co. 
(1910)  152  N.  C.  669,  68  S.  E.  215. 

In  Hemphill  v.  Buck  Creek  Lumber 
Co.  (1906)  141  N.  C.  487,  54  S.  E.  420, 
it  was  said,  obiter,  that  the  act  em- 
braced street  railroads. 

'i^  Sigman  v.  Southern  R.  Co.  (1904) 
135  N.  C.  181,  47  S.  E.  420. 

12  Wallace  v.  Seaboard  Air  Line  R.  Co. 

(1906)  141  N.  C.  646,  13  L.R.A.(N.S.) 
384,  54  S.  E.  399. 

iSBritt    V.    Carolina    &    N.    R.    Co. 

(1907)  144  N.  0.  242,  56  S.  B.  910. 
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of  assumption  of  risk  in  all  cases  to  which  the  statute  is  applicablt 
See  §  1647,  ante}*  But  it  does  not  deprive  the  master  of  the  defens 
of  contributory  negligence.  ^^ 

M.  North  Dakota. 

1790.  Text  of  statute.  —Laws  of  1903,  chap.  131,  p.  178  (N.  D 
Hev.  Codes  1905,  §  4400),  provides  as  follows: 

Every  railroad  company  organized  or  doing  business  in  this  state  shall  b 
liable  for  all  damages  done  to  any  employee  of  such  company  in  consequenc 
of  any  negligence  of  its  agents,  or  by  any  mismanagement  of  its  engineers  o 
other  employees,  to  any  person  sustaining  such  damage;  and  no  contract  whicl 
restricts  such  liability  shall  be  legal  or  binding. 

Laws  of  1907,  chap.  203,  provides  as  follows : 

Sec.  1.  Liability  of  common  carriers. — Every  common  carrier  shall  be  liabli 
to  any  of  its  employees,  or  in  case  of  the  death  of  any  employee,  to  his  per 
sonal  representative,  for  the  benefit  of  his  widovr,  children,  or  next  of  kin,  fo; 
all  damages  which  may  result  from  the  negligence  of  any  of  its  officers,  agents 
or  employees,  or  by  reason  of  any  defect  or  insufficiency,  due  to  its  negligence 
in  its  cars,  engines,  appliances,  machinery,  track,  roadbed,  ways,  or  works. 

Sec.  2.  Contributory  negligence  no  bar  to  recovery,  when. — In  all  actions  here 
snafter  brought  against  any  common  carrier  to  recover  damages  for  personal  in 
juries  to  an  employee,  or  where  such  injuries  have  resulted  in  his  death,  the  fad 
iihat  the  employee  may  have  been  guilty  of  contributory  negligence  shall  not  bar  t 
rcovery,  where  his  contributory  negligence  was  slight  and  that  of  the  employei 
was  gross  in  comparison,  but  the  damages  shall  be  diminished  by  the  jury  ii 
proportion  to  the  amount  of  negligence  attributable  to  such  employee.  Al' 
questions  of  negligence  and  contributory  negligence  shall  be  for  the  jury. 

Sec.  3.  Contracts  to  avoid  liability  void. — No  contract  of  employment,  in 
isurance,  relief  benefit,  or  indemnity  for  injury  or  death,  entered  into  by  or  oi 
behalf  of  any  employee,  nor  the  acceptance  of  any  such  insurance,  reliel 
.benefit,  or  indemnity  by  the  person  entitled  thereto,  shall  constitute  a  bar  oi 

l^Colev    V.    'North    Carolina    R.    Co.  139  N.  C.  528,  52  S.  E.  129,  second  ap 

■(1901)    i28  N.   C.  5M,  57   L.R.A.   817,  peal  (1906)  143  N.  C.  78,  55  S.  E.  512 

39  S.  E.  43;    (1901)    129  N.  C.  407,  57  15  In  Coley  v.  North  Carolina  R.  Go 

X.R.A.  834,  40  S.  E.  195;  Mott  v.  8outh-  supra,,  it  was  held  that  the  defense  o) 

ern  R.  Co.   (1902)   131  N.  C.  234,  42  S.  contributory  negligence  is  not  destroyed 

E.   601 ;    Walher  v.   Carolina  C.  R.   Co.  by  a  statute  making  railroad  companies 

(1904)    135   N.   C.   738,  47   S.  E.   675;  liable  to  employees  for  injuries  caused 

Cogdell  v.  Southern  R.  Co.    (1901)    129  by  defects  in  machinery,  ways,  or  appli- 

N.   C.   398,   40   S.   E.   202;    Thomas   v.  anees,    and    forbidding   the   waiving   oi 

Raleigh  &  A.  Air  Line  R.   Co.    (1901)  this  liability  by  contract. 

129  N.  C.  392,  40  S.  E.  201;  Hairston  If   a  servant  while   repairing   a  ma- 

V.  United  States  Leather  Co.  (1906)  143  chine   is   injured   by   his   own   want   oi 

N.  C.  512,  55  S.  E.  847,  10  Ann.  Gas.  care  there  can  be  no  recovery.     Mathii 

698  (failure  to  use  automatic  coupler)  ;  v.  Atlantic  Coast  Line  R.   Co.    (1907) 

.Biles  V.  Seaboard  Air  Line  R.  Co.  (1905)  144  N.  C.  162,  56  S.  E.  864. 
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defense  to  any  action  brought  to  recover  damages  for  personal  injuries  to  or 
death  of  such  employee:  Provided,  however,  that  upon  the  trial  of  said  action 
against  any  common  carrier,  the  defendant  may  set  off  therein  any  sum  it  has 
contributed  toward  any  such  insurance,  relief  benefit,  or  indemnity,  that  may 
have  been  made  to  the  injured  employee,  or  in  case  of  his  death,  to  his  personal 
representative. 

Sec.  4.  Time  of  action  limited. — No  action  shall  be  maintained  under  this, 
act  unless  commenced  within  one  year  from  the  time  the  cause  of  action, 
accrued. 

The  earlier  statute  has  heen  held  to  apply  only  to  those  employees 
engaged  in  operating  the  railroads,  and  so  exposed  to  the  peculiar 
dangers  attending  that  business.^  Tor  other  cases  involving  the  same 
question  arising  under  other  statutes,  see  §§  1660,  1778,  1780,. 
1782,  1784,  h,  1795,  a,  1801a. 

K  Ohio. 

1791.  Text  of  statute.— Ohio  Gen.  Code  1910,  §§  9013,  9017,  9018. 
provide  as  follows : 

Sec.  9013.  No  railroad  company,  insurance  society,  or  association,  or  other 
person,  shall  demand,  accept,  or  enter  into  an  agreement  or  stipulation  with  a 
person  about  to  enter,  or  in,  the  employ  of  a  railroad  company,  whereby  he 
stipulates  or  agrees  to  surrender  or  waive  any  right  to  damages  against  a 
railroad  company,  thereafter  arising  for  personal  injury  or  death,  or  whereby 
he  agrees  to  surrender  or  waive,  in  case  he  asserts  such  right,  any  other  right. 
(87  V.  149,  §  1.) 

Sec.  9017.  Every  railroad  company  operating  a  railroad  which  in  whole  or 
part  is  within  this  state  shall  be  liable  for  all  damages  sustained  by  any  of  its 
employees  by  reason  of  personal  injury  or  death  of  such  employee: 

1.  When  such  injury  or  death  is  caused  by  a  defect  in  any  locomotive,  engine, 
car,  hand  car,  rail,  track,  machinery,  or  appliance  required  by  such  company 
to  be  used  by  its  employees  in  and  about  the  business  of  their  employment,  if 
such  defect  could  have  been  discovered  by  reasonable  and  proper  care,  tests,  or 
inspection.  Proof  of  such  defect  shall  be  presumptive  evidence  of  knowledge 
thereof  on  the  part  of  such  company.  An  employee  of  such  railroad  company, 
who  is  injured  or  killed  as  a  result  of  such  a  defect,  shall  not  be  deemed  to 
have  assumed  the  risk  occasioned  thereby,  although  continuing  in  the  employ- 
ment of  the  company  after  knowledge  of  the  defect;  nor  shall  continuance  in 
employment  after  such  knowledge  by  an  employee  be  deemed  an  act  of'  con- 
tributory negligence. 

2.  While  such  employee  is  engaged  in  operating,  running,  riding  upon,  or 
switching  passenger,  freight,  or  other  trains,  engines,  or  cars,  and  in  the  per- 
formance of  his  duties,  and  when  such  injury  was  caused  by  the  carelessness 

1-Beleal  v.  Northern  P.  R.  Co.  (1906)    cake  off  platform  onto  another  servant  j 
15  N.  D.  318,  108  N.  W.  33    (servant   statute  not  applicable), 
engaged  in  loading  car  with  ice  pushed 
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or  negligence  of  any  other  employee,  officer,  or  agent  of  such  company,  in  th 
discharge  of  or  for  failure  to  discharge  his  duties  as  such.     (99  v.  25,  §  1.) 

Sec.  9018.  In  all  actions  hereafter  brought  against  a  railroad  company  operal 
ing  a  railroad  in  whole  or  part  within  this  state,  for  personal  injury  to  a: 
employee,  or  where  such  injuries  have  resulted  in  his  death,  the  fact  that  h 
was  guilty  of  contributory  negligence  shall  not  bar  a  recovery,  when  sue' 
negligence  was  slight  and  that  of  the  employer  greater,  in  comparison.  Bu 
the  damages  must  be  diminished  by  the  jury  in  proportion  to  the  amount  o 
negligence  attributable  to  such  employee.  All  questions  of  negligence  and  con 
tributory  negligence  shall  be  for  the  jury.     (99  v.  25,  §  2.) 

Ohio  Act  Feb.  28,  1908  (99  Ohio  Laws,  p.  25),  relating  to  tb 
liability  of  railroad  companies  for  injuries  to  employees,  may  be  ap 
plied  in  the  Federal  courts  in  Ohio.* 

O.  Oklahoma. 

i     1792.  Text  of  Constitution.— Article  9,  §  36,  of  the  Oklahoma  Con 
stitution,  provides  as  follows: 

The  common-law  doctrine  of  the  fellow  servant,  so  far  as  it  affects  the  lia 
bility  of  the  master  for  injuries  to  his  servant,  resulting  from  the  acts  o 
omissions  of  any  other  servant  or  servants  of  the  common  master,  is  abrogatei 
as  to  every  employee  of  every  railroad  company  and  every  street  railway  com 
pany  or  interurban  railway  company,  and  of  every  person,  firm,  or  corporatio] 
engaged  in  mining  in  this  state;  and  every  such  employee  shall  have  the  sam< 
right  to  recover  for  every  injury  suffered  by  him  for  the  acts  or  omissions  o 
any  other  employee  or  employees  of  the  common  master  that  a  servant  wouh 
have  if  such  acts  or  omissions  were  those  of  the  master  himself  in  the  per 
formance  of  a  nonassignable  duty;  and  when  death,  whether  instantaneous  o 
not,  results  to  such  employee  from  any  injury  for  which  he  could  have  recoverei 
under  the  above  provisions,  had  not  death  occurred,  then  his  legal  or  persona 
representative,  surviving  consort  or  relatives,  or  any  trustee,  curator,  committee 
or  guardian  of  such  consort  or  relatives,  shall  have  the  same  rights  and  remedie 
with  respect  thereto  as  if  death  had  been  caused  by  the  negligence  of  the  mastei 
And  every  railroad  company  and  every  street  railway  company  or  interurbai 
railway  company,  and  every  person,  firm,  or  corporation  engaged  in  undergroun' 
mining  in  this  state,  shall  be  liable,  under  this  section,  for  the  acts  of  his  o 
its  receivers. 

Nothing  contained  in  this  section  shall  restrict  the  power  of  the  legislature  t 
extend  to  the  employees  of  any  person,  firm,  or  corporation  the  rights  am 
remedies  herein  provided  for. 

The  common-law  rule  as  to  fellow  servants  applies  to  a  case  wher( 
the  injury  occurred  before  the  Constitution  took  effect.* 

lErie  R.  Go.  v.  White  (1911)  109  C.  i  Farrar  v.  St.  Louis  &  S.  F.  R.  Cc 
C.  A.  322,  187  Fed.  556,  rehearing  denied  (1910)  149  Mo.  App.  188,  130  S.  W.  373 
(1911)   109  C.  C.  A.  326,  187  Fed.  944. 
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Where  the  negligence  of  the  fellow  servant  causes  the  injury  of  a 
■person  engaged  in  the  service  of  a  corporation,  as  a  rope  rider  in  the 
■slope  of  a  coal  mine,  his  act  constitutes  a  breach  of  duty  of  the  mas- 
ter, and  at  the  same  time  a  breach  of  duty  on  his  own  part  towards  his 
•coemployee,  and  the  person  injured  may  maintain  a  joint  action 
.against  the  master  and  servant  for  the  injury.^ 

Under  the  provisions  of  the  Oklahoma  Constitution  the  adminis- 
Irator  of  a  railroad  employee  receiving  injuries  resulting  in  deatli 
■while  engaged  in  interstate  commerce  can  recover  damages  for  the 
pecuniary  loss  to  his  next  of  kin,  including  damages  for  pain  and 
mental  anguish  suffered  by  decedent.* 

P.  South  Dakota. 

1793.  Text  of  statute.— S.  D.  Laws  1907,  chap.  219,  provides  as 

follows : 

I 

Sec.  1.  That  every  common  carrier  engaged  in  trade  or  commerce  in  the 
■state  of  South  Dakota  shall  be  liable  to  any  of  its  employees,  or,  in  case  of 
his  death,  to  his  personal  representative  for  the  benefit  of  his  ■widow  and  chil- 
dren, if  any,  if  none,  then  for  his  parents,  if  none,  then  for  his  next  of  kin 
dependent  upon  him,  for  all  damages  which  may  result  from  the  negligence  of 
any  of  its  officers,  agents,  or  employees,  or  by  reason  of  any  defect  or  insuffici- 
ency, due  to  its  negligence,  in  its  cars,  engines,  appliances,  machinery,  track, 
roadbed,  ways,  or  works. 

Sec.  2.  That  in  all  actions  hereafter  brought  against  any  common  carrier  to 
recover  damages  for  personal  injuries  to  an  employee,  or  where  such  injuries 
have  resulted  in  his  death,  the  fact  that  the  employee  may  have  been  guilty 
of  contributory  negligence  shall  not  bar  a  recovery,  where  his  contributory 
negligence  was  less  than  the  negligence  of  the  employer,  but  the  damage  shall 
be  diminished  by  the  jury  in  proportion  to  the  amount  of  negligence  attributable 
to  such  employee.  All  questions  of  negligence  and  contributory  negligence  shall 
be  for  the  jury. 

Sec.  3.  That  no  contract  of  employment,  insurance,  relief  benefit,  or  indemnity 
lor  injury  or  death,  entered  into  by  or  on  behalf  of  any  employee,  nor  the 
acceptance  of  any  such  insurance,  relief  benefit,  or  indemnity  by  the  person 
entitled  thereto,  shall  constitute  any  bar  or  defense  to  any  action  brought  to 
recover  damages  for  personal  injuries  to  or  death  of  such  employee.  Provided, 
however,  that  upon  the  trial  of  such  action  against  any  common  carrier  the 
defendant  may  set  off  therein  any  sum  it  has  contributed  towards  any  insurance, 
relief  benefit,  or  indemnity  that  may  have  been  paid  to  the  injured  employee, 
or,  in  case  of  his  death,  to  his  personal  representative. 

ZCoalgate  Co.  v.  Bross  (1909)  25  3  St.  Louis,  I.  M.  d  S.  R.  Co.  v.  He^t- 
Okla.  244,  138  Am.  St.  Rep.  915,  107  erly  (1931)  98  Ark.  240,  135  S.  W.  874. 
Pac.  425. 
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This  statute  has  been  declared  unconstitutional  by  a  Federa 
court.  ^  For  a  discussion  as  to  the  constitutionality,  see  the  concludinj 
chapter  of  this  treatise. 

Q.  Texas. 

1794.  [749,  749b,  750a,  751a]  Statutes  as  to  railway  service. — A 

to  the  constitutionality  of  the  statutes  discussed  below,  see  the  con 
eluding  chapter  of  this  treatise. 

The  most  recent  statute  of  this  state,  as  is  shown  in  §  1796,  post 
is  modeled  closely  after  the  Federal  statute  of  1908.  The  earlie: 
statutes  (Laws  1891,  chap.  24;  Laws  1893,  chap.  91;  Laws  1897 
chap.  6,  p.  14)  are  virtually  identical  so  far  as  their  bearing  upon  th( 
relations  between  the  servants  themselves  are  concerned,  but  in  th( 
last  revision  some  important  alterations  were  made  with  respect  U 
the  classes  of  employers  who  were  to  be  deemed  within  the  purview  o: 
the  statute.^ 


1  Chicago,  M.  &  St.  P.  R.  Go.  v.  Westly 
(1910)  —  L.R.A.(N.S.)  — ,  102  C.  C. 
A.  65,  178  Fed.  619. 

1  One  of  the  alterations  was  intended 
to  counteract  the  effect  of  a  decision  in 
■which  a  street-railway  company  was 
held  not  to  be  a  "railway  corporation" 
within  the  meaning  of  the  act  of  1893. 
Riley  v.  Galveston  City  R.  Co.  (1896) 
13  Tex.  Civ.  App.  247,  35  S.  W.  826 
(adopting  the  strong  intimation  to  that 
effect  in  Austin  Rapid  Transit  R.  Go.  v. 
Orothe  [1895]  88  Tex.  262,  31  S.  W. 
196.)  The  court  stated  its  reasons  for 
this  conclusion  as  follows:  "The  many 
and  great  dangers  to  life  and  limb  to 
which  the  numerous  persons  engaged  in 
operating  railroads  whose  cars  are 
moved  by  steam  were  exposed,  and  the 
many  different  departments  of  labor  in 
which  such  operatives  were  employed, 
were  doubtless  the  principal  reasons 
which  induced  the  legislature  to  modi- 
fy the  rule  of  law  heretofore  governing 
the  relation  of  master  and  servant,  and 
prescribing  their  reciprocal  duties  and 
liabilities.  But  these  reasons  for  chang- 
ing the  law  do  not  exist  in  respect  to 
those  engaged  in  operating  street  rail- 
ways. The  same  article  of  the  Revised 
Statutes  which  authorizes  the  creation 
of  a  private  corporation  for  the  con- 
struction and  maintenance  of  a  street 
railway  authorizes  also  private  corpora- 


tions for  the  following  purposes:  Foi 
manufacturing  or  mining  business ;  foi 
the  manufacture  and  supply  of  gas;  foi 
the  supply  of  light  or  heat  to  the  pub 
lie  by  any  means;  for  the  building  anc 
navigation  of  steamboats,  and  the  car 
riage  of  persons  and  property  thereon; 
for  the  construction  and  maintenance  ol 
mills  and  gins.  The  employees  of  anj 
one  of  these  corporations  are  exposed  t< 
quite  as  great  and  as  many  risks  as  are 
the  employees  of  street  railways,  anc 
yet  the  legislature  has  not  thought  i( 
necessary  to  make  any  change  in  the 
law  for  their  protection.  These  consid- 
erations are  persuasive,  if  not  conclu- 
sive,  that  the  intention  of  the  legisla- 
ture in  passing  the  fellow-servants  ad 
was  not  to  include  street  railways  with- 
in its  provisions,  and  that  the  words 
'any  railway  corporation'  in  the  1st  sec- 
tion of  the  act,  should  be  restricted  tc 
the  usual  and  popular  import  of  that 
term,  and  that  the  act  should  be  held 
not  to  embrace  railways  constructed 
and  maintained  upon  streets  and  other 
highways  in  and  contiguous  to  cities 
and  towns  for  carrying  persons." 

Another  alteration  overrode  the  effect 
of  a  decision  denying  the  applicability 
of  the  statute  where  a  line  was  in  the 
hands  of  a  receiver.  Campbell  v.  Cook 
(1894)  86  Tex.  630,  40  Am.  St.  Rep. 
878,  26  S.  W.  486. 
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The  provisions  in  respect  to  tlie  class  of  employere  embraced  within 
the  statute  are  as  follows : 

Sec.  1.  Every  person,  receiver,  or  corporation  operating  a  railroad  or  a  street 
railway  the  line  of  which  shall  be  situated  in  whole  or  in  part  in  this  state, 
shall  be  liable  for  all  damages  sustained  by  any  servant  or  employee  thereof 
while  engaged  in  the  work  of  operating  the  cars,  locomotives,  or  trains  of  such 
person,  receiver,  or  corporation,  by  reason  of  the  negligence  of  any  other  servant 
or  employee  of  such  person,  receiver,  or  corporation;  and  the  fact  that  such 
servants  or  employees  were  fellow  servants  with  each  other  shall  not  impair  or 
destroy  such  liability. 

The  provisions  defining  vice  principals  are  as  follows: 

Sec.  2.  All  persons  engaged  in  the  service  of  any  person,  receiver,  or  corpora- 
tion, controlling  or  operating  a  railroad  or  street  railway  the  line  of  which  shall 
be  situated  in  whole  or  in  part  in  this  state,  who  are  intrusted  by  such  person, 
receiver,  or  corporation  with  the  authority  of  superintendence,  control,  or  com- 
mand of  other  servants  or  employees  of  such  person,  receiver,  or  corporation, 
or  with  the  authority  to  direct  any  other  employee  in  the  performance  of  any 
duty  of  such  employee,  are  vice  principals  of  such  person,  receiver,  or  corpora- 
tion, and  are  not  fellow  servants  with  their  coemployees. 

In  the  act  of  1891  (entitled  "An  Act  to  Define  Who  are  Fellow  Servants  and 
Who  are  not  Fellow  Servants"),  chap.  24,  §  1;  Sayles's  Civ.  Stat.  Supp.  1888- 
1893,  art.  243 Of,  this  provision  was  worded  as  follows: 

That  all  persons  engaged  in  the  service  of  any  railroad  corporations,  foreign 
or  domestic,  doing  business  in  this  state,  who  are  intrusted  by  such  corporation 
with  the  authority  of  superintendence,  control,  or  command  of  other  persons  in 
the  employ  or  service  of  such  corporation,  or  with  the  authority  to  direct  any 
other  employee  in  the  performance  of  any  duty  of  such  employee,  are  vice  prin- 
cipals of  such  corporation,  and  are  not  fellow  servants  with  such  employee. 

In  the  act  of  1893,  §  1  (Rev.  Stat.  1895,  chap.  12b,  art.  4560f ),  the  phraseology 
was  somewhat  changed,  and  the  provision  assumed  the  following  form: 

All  persons  engaged  in  the  service  of  any  railway  corporation,  foreign  or  do- 
mestic, doing  business  in  this  state,  or  in  the  service  of  a  receiver,  manager,  or 
of  any  person  controlling  or  operating  such  corporation,  who  are  intrusted  by 
such  corporation,  receiver,  or  person  in  control  thereof,  with  the  authority  of 
superintendence,  control,  or  command  of  other  persons  in  the  employment  of  such 
corporation,  or  receiver,  manager,  or  person  in  control  of  such  corporation,  or  with  • 
the  authority  to  direct  any  other  employee  in  the  peformance  of  the  duty  of  such 
employee,  are  vice  principals  of  such  corporation,  receiver,  manager,  or  person- 
controlling  the  same,  and  are  not  fellow  servants  of  such  employee. 

It  has  been  held  that,  as  the  only  ma-  low  servants  is  determined  by  the  rule 
terial  difference  between  the  acts  of  1891  of  construction  that,  when  one  statute 
and  of  1893  was  that  the  scope  of  the  is  repealed  by  another  which  is  substan- 
law  was  extended  so  as  to  embrace  rail-  tially  of  the  same  tenor,  the  binding- 
way  corporations  operated  by  a  receiver,  force  of  the  earlier  one  is  neither  de- 
manager,  or  any  other  person,  the  result  stroyed  nor  interrupted.  San  Antonio 
of  the  repeal  of  the  former  act  and  the  <&  A.  P.  R.  Co.  v.  Keller  (1895)  11  Tex., 
re-enactment  of  the  provisions  as  to  fel-  Civ.  App.  569,  32  S.  W.  847. 
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The  provisions  defining  fellow  servants  are  as  follows : 

Sec.  3.  All  persona  who  are  engaged  in  the  common  service  of  such  person 
receiver,  or  corporation,  controlling  or  operating  a  railroad  or  street  railway 
and  who,  while  so  employed,  are  in  the  same  grade  of  employment  and  an 
doing  the  same  character  of  work  or  service  and  are  working  together  at  thi 
.same  time  and  place  and  at  the  same  piece  of  work,  and  to  a  common  purpose 
.are  fellow  servants  with  each  other.  Employees  who  do  not  come  within  the 
.provisions  of  this  section  shall  not  be  considered  fellow  servants. 

The  corresponding  section  (2)  in  the  act  of  1891  runs  as  follows:  That  al 
persons  who  are  engaged  in  the  common  service  of  such  railway  corporations 
.and  who,  while  so  engaged,  are  working  together  at  the  same  time  and  placi 
to  a  common  purpose,  of  same  grade,  neither  of  such  persons  being  intrusted  bi 
such  corporations  with  any  superintendence  or  control  over  their  fellow  em 
ployees,  are  fellow  servants  with  each  other:  Provided,  That  nothing  hereii 
contained  shall  be  so  construed  so  as  to  make  employees  of  such  corporation 
.in  the  service  of  such  corporation,  fellow  servants  with  other  employees  of  sucl 
■corporation,  engaged  in  any  other  department  or  service  of  such  corporation 
Employees  who  do  not  come  within  the  provisions  of  this  section  shall  not  b( 
considered  fellow  servants. 

Sec.  2  of  the  act  of  1893  (Rev.  Stat.  1895,  chap.  12b,  art.  4560g)  is  slightly 
■different:  All  persons  who  are  engaged  in  the  common  service  of  such  railway 
•corporation,  receiver,  manager,  or  person  in  control  thereof,  and  who,  while  S( 
■employed,  are  in  the  same  grade  of  employment  and  are  working  together  ai 
■the  same  time  and  place,  and  to  a  common  purpose,  neither  of  such  persons  beinf 
intrusted  by  such  corporation,  receiver,  manager,  or  person  in  control  thereof 
■with  any  superintendence  or  control  over  their  fellow  employees,  or  with  th( 
authority  to  direct  any  other  employee  in  the  performance  of  any  duty  o: 
such  employee,  are  fellow  servants  with  each  other:  Provided,  That  nothinj 
herein  contained  shall  be  so  construed  as  to  make  employees  of  such  corporation 
receiver,  manager,  or  person  in  control  thereof,  fellow  servants  with  other  em 
ployees  engaged  in  any  other  department  or  service  of  such  corporation,  receiver 
manager,  or  person  in  control  thereof.  Employees  who  do  not  come  within  thi 
provisions  of  this  chapter  shall  not  be  considered  fellow  servants. 

Other  provisions  of  the  statute  are  as  follows : 

Sec.  4.  No  contract  made  between  the  employer  and  employee,  based  on  thi 
contingency  of  injury  or  death  of  the  employee,  limiting  the  liability  of  the  em 
ployer  under  this  act,  or  fixing  damages  to  be  recovered,  shall  be  valid  or  bind 
ing.     (This  provision. is  the  same  as  that  of  sec.  3  in  each  of  the  earlier  acts. ] 

Sec.  5.  Nothing  in  this  act  shall  be  held  to  impair  or  diminish  the  defense  o 
contributory  negligence  when  the  injury  of  the  servant  or  employee  is  causec 
^proximately  by  his  own  contributory  negligence. 

1795.  [749a,  750,  751]  Effect  of  this  statute.— a.  Scope  in  general 
— The  statute  is  virtually  of  the  same  tenor  as  those  of  Iowa,  Kan 
sas,  and  Minnesota.  (See  §§  1660,  1778,  1780,  1782,  1784,  h 
1790,  1801a.) 
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The  statute  suspends  the  law  of  fellow  servants  as  to  persons  em- 
ployed to  operate  cars,  locomotives,  or  trains,  only  while  they  are 
actually  engaged  in  the  work,  and  does  not  affect  their  relations  to 
other  employees  beyond  the  time  of  their  active  employment  in  the 
work.^ 

A  hand  car  is  a  car  within  the  meaning  of  the  statute.*  So  is  a 
push  car.*  But  carrying  rails  by  hand  is  not  operating  a  railroad,  al- 
though sometimes  the  rails  are  carried  on  a  push  car.* 

The  statute  applies  to  private  roads.*     A  contractor  engaged  in 


1  Gulf,  C.  &  S.  F.  R.  Co.  V.  HovMrd. 
<]904)   97  Tex.  513,  80  S.  W.  229. 

A  roundhouse  hostler  while  walking 
on  the  track,  although  for  the  purpose  of 
going  to  an  engine  to  bring  it  to  the 
roundhouse,  is  not  engaged  in  the  work 
of  operating  cars,  locomotives,  or  trains. 
Hid. 

n  Texas  &  P.  R.  Co.  v.  Sinith  (1902) 
52  C.  C.  A.  360,  114  Fed.  728. 

The  operation  of  a  hand  car  is  within 
the  statute.  San  Antonio  &  A.  P.  R.  Co. 
V.  Stevens  (1904)  37  Tex  Civ.  App.  SO, 
«3  S.  W.  235. 

Section  hands  engaged  in  putting  a 
hand  car  back  onto  the  track  are  operat- 
ing a  railroad.  Texas  &  N.  0.  R.  Co.  v. 
McCraw  (1906)  43  Tex.  Civ.  App.  247, 
S5  S.  W.  83 ;  Uomton  &  T.  C.  R.  Co.  v. 
Jennings  (1904)  36  Tex.  Civ.  App.  375, 
«1  S.  W.  822. 

Removing  a  hand  car  from  the  track 
is  operating  a  railroad.  Texas  &  P.  R. 
Oo.  V.  Hervey  (1905)  —  Tex.  Civ.  App. 
— ,  89  S.  W.  1095. 

Sections  hands  while  operating  a  hand 
car  in  the  course  of  their  employment 
are  operating  a  railroad.  Perez  v.  San 
Antonio  <S>  A.  P.  R.  Co.  (1902)  28  Tex. 
Civ.  App.  255,  67  S.  W.  137. 

^  Texas  &  P.  R.  Go.  v.  Welh  (1903) 
31  Tex.  Civ.  App.  498,  72  S.  W.  1044; 
Seerj/  v.  Gulf,  C.  d  S.  F.  R.  Co.  (1903) 
34  Tex.  Civ.  App.  89,  77  S.  W.  950. 

Conveying  rails  on  a  push  car  is  with- 
in the  statute.  Texarkana  &  Ft.  S.  R. 
Co.  V.  Anderson  (1908)  —  Tex.  Civ. 
App.  — ,  111  S.  W.  173. 

4  Gulf,  G.  &  8.  F.  R.  Co.  V.  Johnson 
(1907)  47  Tex.  Civ.  App.  74,  103  S.  W. 
447. 

And  servants  engaged  in  laying 
rails  for  a  track,  who  make  use  of 
a  flat  car  merely  for  the  sake  of  con- 
venience, are  not  engaged  in  operating 
the  car.     LaJcey  v.  Texas  d  P.  R.  Co. 


(1903)    33  Tex.  Civ.  App.  44,  75  S.  W. 
566. 

B  Lodmch  Lumber  Co.  v.  Taylor 
(1905)  39  Tex.  Civ.  App.  302,  87  S.  W. 
358;  Keystone  Mills  Co.  v.  Chambers 
(1909)  —  Tex.  Civ.  App.  — ,  118  S.  W. 
178   (logging  road) . 

A  private  railroad  operated  by  a  com- 
pany not  incorporated  for  railroad  pur- 
poses is  within  the  terms  of  a  fellow 
servant  act  relating  to  "railroads." 
Cunningham  v.  Neal  (1908)  101  Tex. 
338,  15  L.R.A.(N.S.)  479,  107  S.  W.  539. 

A  corporation  engaged  in  the  produc- 
tion of  sugar,  which  owned  and  oper- 
ated a  standard-gauge  track  for  use  in 
connection  with  its  factory,  renting  an 
engine  from  a,  railroad  company,  is  a 
corporation  operating  a  railroad  within 
the  statute.  Cunningham  v.  tfleal 
(1908)  49  Tex.  Civ.  App.  613,  109  S. 
W.  455. 

An  employee  of  a  logging  company, 
who  was  injured  while  transporting  logs 
on  cars  along  the  company's  private 
road,  was  operating  a  railroad  within 
the  meaning  of  the  statute.  Mounce  v. 
Lodwich  Lumber  Co.  (1906)  —  Tex. 
Civ.  App.  — ,  91  S.  W.  240. 

But  an  employee  of  a  logging  con- 
tractor, whose  duties  consist  of  fasten- 
ing the  tongs  of  a,  logging  cable  by 
means  of  which  logs  are  drawn  from 
the  woods  to  the  vicinity  of  the  pile 
from  which  they  are  to  be  loaded  onto 
the  skidding  car,  and  then  of  fastening 
other  tongs  to  the  log  by  means  of 
which  it  is  drawn  onto  the  pile,  the 
motive  power  being  furnished  by  an  en- 
gine placed  at  one  end  of  the  skidding 
car,  is  not  engaged  in  operating  a  rail- 
road, although  the  engine  furnishes  the 
motive  power  for  moving  the  skidding 
car  over  spurs  connecting  with  a  logging- 
road.  Hampton  v.  Woolsey  (1911)  — 
Tex.  Civ.  App.  — ,  139  S.  W.  888. 
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supplying  logs  to  a  sawmill  by  means  of  a  spur  to  a  railroad,  ove] 
which  he  operates  a  flat  car  or  "log  skidder,"  solely  for  the  purpose 
of  transporting  logs,  operates  a  railroad.* 

The  statute  excludes  the  defense  of  fellow  servants  in  all  cases 
where  the  employee  is  actually  engaged  in  the  moving  of  cars  o: 
trains.''  A  fire  knocker  while  trying  to  remove  blocks  from  the  wheels 
of  cars  which  it  was  his  duty  to  move  and  unload  is  within  the  stat 
ute.'  So  is  an  employee  engaged  in  blocking  up  a  turntable  so  as  tc 
turn  a  push  car.'  And  the  engineer  and  fireman  of  a  locomotive  are 
while  oiling  the  parts  and  filling  the  tank  with  water,  engaged  in  oper 
ating  a  railroad."  A  section  foreman  may  recover  for  injuries  du( 
to  the  negligence  of  the  section  hands  under  him.^*  An  employee  oJ 
a  railroad  engaged  in  replacing  on  the  track  a  derailed  car  used  ir 
the  transporting  of  cross  ties  is  engaged  in  operating  a  railroad.^' 
Section  men  engaged  in  loading  a  car  are  not  "operating"  it  in  sucl 
a  sense  that  one  of  them  may  recover  for  injuries  caused  by  another's 
negligence.^'  But  loading  flat  cars  with  gravel,  and  hauling  the  same 
to  make  a  fill,  is  operating  a  railroad.**  And  employees  of  a  railroac 
engaged  in  unloading  ties  from  a  car  used  to  distribute  the  ties  alon^ 
the  tracks  are  within  the  statute.**  And  an  employee  engaged  in  dis 
tributing  ties  along  a  railroad,  who,  while  straightening  a  tie  thai 

eiiid.  B  Missouri,  E.  &  T.  B.  Co.  v.  Bailei 

'A  switchman  employed  in  coupling  (1909)    57  Tex.  Civ.  App.  295,  115  S 

cars  while  a  train  is  being  made  up  in  W.  601. 

a  yard  is  within  the  statute.     Missouri,  lo  Texas   de   N.   0.   R.    Go.   v.   Waltor 

K.  d  T.  R.  Co.  V.  Baker  (1900)  —  Tex.  (1907)  47  Tex.  Civ.  App.  43,  104  S.  W 

Civ.  App.  — ,  58  S.  W.  964.  415. 

So  is  a  brakeman  engaged  in  coupling  u  Galveston,   B.    &   8.   A.   R.    Co.    v 

cars.     Ihid.  Perry   (1905)    38  Tex.  Civ.  App.  81,  8£ 

A  railroad  company  is  liable  for  in-  S.  W.  62. 

juries  to  one  brakeman  caused  by  the  12  Missouri,  K.  &  T.  R.  Co.  v.  SmitJ 

negligence  of  another.     Galveston,  H.  £  (1907)  45  Tex.  Civ.  App.  128,  99  S.  W 

S.  A.  R.  Co.  V.  Henefy   (1909)   —  Tex.  743. 

Civ.  App.  — ,  115  S.  W.  57.  W  Lawrence  v.  Texas  C.  R.  Co.  (1901) 

A  railroad  company  is  liable  for  the  25  Tex.   Civ.  App.  293,  61   S.  W.  342: 

negligence  of  an  engineer  which  causes  Walker  v.  Texas  d:  N.  0.  R.  Co.   (1908) 

injuries  to  his  fireman.     Missouri,  K.  &  51  Tex.  Civ.  App.  391,  112  S.  W.  430; 

T.  R.  Co.  V.  Eeaveney   (1904)   —  Tex.  Lakey  v.  Texas  &  P.  R.  Co.   (1903)    3! 

Civ.  App.  — ,  80  S.  W.  387.  Tex.  Civ.  App.  44,  75  S.  W.  566  (unload 

The  failure  of  fellow  servants  to  se-  ing  rails  from  hand  car)  ;  Texarkana  d 

cure  the  standard  which  holds  telephone  Ft.  8.  R.   Co.  v.  Anderson    (1909)    lOS 

poles  onto  a  fiat  car  renders  the  defend-  Tex.  402,  118  S.  W.  127  (unloading  rails 

ant  liable  for  plaintiff's  injuries  caused  from  push  car). 

thereby.    Lodwick  Lumber  Co.  w.M ounce  'i^i  Texas  C.  R.  Co.  v.  Pelfrey    (1904) 

(1907)    46  Tex.   Civ.  App.  230,  102  S.  35  Tex.  Civ.  App.  501,  80  S.  W.  1036. 

W.  142.  15  St.  Louis  8.  W.  R.  Go.  v.  Thomtor. 

»  Texas  £  P.  R.  Co.  \.  Johnson  (1909)  (1907)    46  Tex.   Civ.  App.   649,   103   S 

55  Tex.  Civ.  App.  495,  118  S.  W.  1117.  W.  437. 
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has  teen  thrown  off,  is  injured  by  a  tie  being  slid  off  by  another  em- 
ployee, is  within  the  statute." 

The  fellow  servant  law  does  not  apply  to  an  employee  of  a  saw- 
mill." 

b.  Who  are  vice  principals. — This  section,  except  in  so  far  as  it 
-makes  vice  principalship  depend  solely  upon  the  exercise  of  control, 
apart  from  the  question  whether  the  controlling  employee  possessed 
the  power  of  discharge  (see  §  1451,  ante),  is  merely  declaratory  of 
the  "superior  servant"  doctrine,  which,  as  will  be  seen  by  referring  to 
chapter  lxi.,  subtitle  D,  ante,  still  prevails  in  Texas  under  the  com- 
mon law,  in  all  cases  in  which  the  statute  is  not  applicable.^' 

The  following  employees  have  been  held  to  be  vice  principals  as 
regards  the  servants  under  their  control : 

A  master  mechanic  in  charge  of  a  railway  roundhouse ;  ^'  a  con- 
ductor; ^°  a  locomotive  engineer,  as  to  his  fireman;**  a  yard  mas- 


'^^  Freeman  v.  Shaw  (1910)  —  Tex. 
Civ.  App.  — ,  126  S.  W.  53. 

'i-t  Quinn  v.  Glenn  Lumber  Co.  (1909) 
—  Tex.  Civ.  App.  — ,  118  S.  W.  733. 

As  to  what  constitutes  railroad  haz- 
ards, see  notes  to  Johnson  v.  Great 
Northern  R.  Go.  18  L.E.A.(N.S.)  478, 
and  Hanson  v.  Northern  P.  R.  Co.  22 
I..K.A.(N.S.)    968. 

18  The  continuity  of  doctrine  under 
-the  common  law  and  the  statute  is  in- 
■dicated  by  the  fact  that  the  decisions 
■under  the  common  law,  both  in  Texas 
•and  in  other  states  where  the  superior 
servant  doctrine  is  adopted,  are  some- 
-times  cited  as  authorities  in  decisions 
■construing  the  statute.  Thus,  the  prece- 
dent relied  upon  in  Ft.  Worth  &  D.  C. 
R.  Co.  V.  Peters  (1894)  7  Tex.  Civ.  App. 
78,  25  S.  W.  1077,  is  Missouri  P.  R.  Co. 
-V.  Williams  (1889)  75  Tex.  4,  16  Am. 
St.  Rep.  867,  12  S.  W.  835.  Similarly, 
in  Texas  C.  R.  Go.  v.  Frazier  (1896)  90 
Tex.  33,  36  S.  W.  432,  the  authority 
•cited  is  Pittsburgh,  G.  &  St.  L.  R.  Co. 
V.  Rarmey  (1882)   37  Ohio  St.  665. 

An  instruction  in  an  action  for  the 
-death  of  a  railroad  employee  that  if  a 
-designated  person  was  intrusted  with 
power  to  direct  such  employee  and  gave 
any  direction  as  to  the  performance  of 
the  work  which  was  an  improper  and 
unusual  method  of  performing  it,  and  it 
was  attended  with  unusual  danger  and 
hazard,  and  it  was  negligence  to  so  or- 
4er,  and  such  negligence,  if  any,  directly 
<!aused  the  death  of  the  employee,  plain- 


tiff is  entitled  to  recover,  is  not  objec- 
tionable as  permitting  a  recovery  if  the 
performance  of  the  work  was  attended 
with  unusual  danger  and  hazard,  with- 
out reference  to  whether  or  not  such 
danger  and  hazard  were  ordinarily  in- 
cident to  the  character  of  the  work. 
Galveston,  H.  &  S.  A.  R.  Go.  v.  Bonnet 
(1896)  —  Tex.  Civ.  App.  — ,  38  S.  W. 
813. 

Where  the  evidence  justifies  the  court 
in  assuming  that  the  culpable  superior 
servant  was  a  vice  principal  for  the  rea- 
son that  he  had  the  power  of  hiring  and 
discharging,  and  in  instructing  the  jury 
accordingly,  the  defendant  cannot  com- 
plain of  the  failure  to  submit  to  them 
the  question  whether  he  had  such  power. 
Austin  Rapid  Transit  R.  Co.  v.  Grothe 
(1895)   88  Tex.  262,  31  S.  W.  196. 

19  Missouri  P.  R.  Co.  v.  Basse  (1893) 
—  Tex.  Civ.  App.  — ,  22  S.  W.  187. 

20  Culpepper  v.  International  &  O.  N. 
R.  Co.  (1897)  90  Tex.  627,  40  S.  W. 
386,  reversing  on  this  point  (1897)  — 
Tex.  Civ.  App.  — ,  38  S.  W.  818;  Gal- 
veston, E.  &  8.  A.  R.  Co.  V.  Roiinett 
(1899)  —  Tex.  Civ.  App.  — ,  54  S.  W. 
263. 

In  an  earlier  case,  it  had  been  merely 
laid  down  that  a  conductor  was  a  vice 
principal  as  to  a  brakeman,  if  it  should 
be  shown,  as  a  matter  of  fact,  that  he 
had  control  over  such  brakeman,  and 
that  the  question  whether  he  was  "in 
charge  of  a  train"  should  have  been 
submitted  to  the  jury.     Moore  v.  Jones 


5390  MASTER  AND  SERVANT.  [chap,  lxxvi 

ter ;  ^*  a  yard  superintendent,  as  regards  the  foreman  of  yard  engine: 
engaged  in  switching  cars  about  the  yard ;  *'  a  foreman  of  a  switch 
ing  crew ;  **  a  foreman  of  track  repairers ;  **  a  foreman  of  construe 
tion  work  on  a  bridge.** 

(1897)  15  Tex.  Civ.  App.  391,  39  S.  W.  as  to  render  the  company  liable  for  thi 
593.  death  of  the  latter  from  the  negligenc< 

Where  an  engine  of  another  railroad,  of  the  former,  was  held  to  be  for  th< 
at  the  request  of  the  complainant,  a  con-  jury  upon  evidence  that  a  rule  of  th( 
ductor  in  the  employ  of  the  defendant,  company  provides  that  the  engineers  an 
was  fastened  to  the  rear  of  his  train  to  in  charge  of  their  firemen,  and  shall  re 
assist  it,  and  signals  were  given  by  the  port  them  if  they  refuse  to  obey  theii 
conductor  and  the  whistle  of  the  other  orders,  and  extrinsic  testimony  that  th( 
road's  engine,  which  were  answered  by  engineers  under  such  rule  had  such  con 
the  starting  up  of  the  train,  and  after-  trol  and  direction  as  to  change  the  re 
wards,  on  a  "slow-up  signal"  from  the  lation  of  fellow  servants.  Galveston,  H 
yard  foreman,  defendant's  engineer  ap-  d  8.  A.  R.  Co.  v.  Ford  (1898)  —  Tex 
plied  the  "emergency  air,"  stopping  the  Civ.  App.  — ,  46  S.  W.  77. 
train  so  suddenly  that  an  accident  re-  **  As  respects  an  engineer.  Texas  d 
suited  to  plaintiff,  defendant's  servant,  P.  R.  Co.  v.  Reed  (1895)  88  Tex.  439, 
the  question  of  the  negligence  of  de-  31  S.  W.  1058,  affirming  (1895)  — Tex 
fendant's  engineer  was  for  the  jury.  Civ.  App.  — ,  32  S.  W.  118.  As  respects 
Galveston,  H.  &  8.  A.  R.  Co.  v.  Adams  a  brakeman.  International  £  Q.  N.  R. 
(1900)  —  Tex.  Civ.  App.  — ,  55  S.  W.  Co.  v.  Sipole  (1895)  —  Tex.  Civ.  App, 
803,  judgment  affirmed  in  (1900)  94  — ,  29  S.  W.  686;  Missouri,  K.  &  T.  R. 
Tex.  100,  58  S.  W.  831.  Co.   v.   Hamilton    (1895)    —  Tex.   Civ. 

Where  rules  of  a  railroad  require  App.  — ,  30  S.  W.  679  (yard  master 
trains  to  be  under  the  control  of  the  failed  to  adjust  properly  a  stick  to  be 
conductor,  and  that  no  train  shall  leave  used  to  push  a  derailed  car  onto  .the 
a  station  without  a  signal  from  the  con-  track  by  force  communicated  from  the 
ductor,  the  conductor  and  engineer  are  engine  through  another  car,  the  result 
not  fellow  servants  as  to  an  injury  re-  being  that  the  stick  slipped  and  allowed 
ceived  by  the  engineer  because  of  start-  the  cars  to  come  together  and  crush 
ing  his  train  pursuant  to  the  conductor's    plaintiff) . 

orders,  notwithstanding  both  receipted  *^  Texas  £  N.  0.  R.  Co.  v.  Tatman 
for  orders  commanding  them  to  hold  (1895)  10  Tex.  Civ.  App.  434,  31  S.  W. 
the  train  until  others  had  passed,  since  333  (switch  engine  collided  with  a  flat 
the  rules  required  all  orders  to  be  di-  car  left  standing  on  the  track,  possibly 
rected  to  those  who  were  to  execute  by  negligence  of  superintendent,  and  in- 
them.     Galveston,  E.  d  8.  A.  R.  Co.  v.   jured  foreman). 

Broicn  (1900)  —  Tex.  Civ.  App.  — ,  59  mCulf,  C.  &  8.  F.  R.  Co.  v.  Powell 
S.  W.  930.  This  judgment  was  reversed  (1901)  25  Tex.  Civ.  App.  91,  60  S.  W. 
in  (1901)  95  Tex.  2,  63  S.  W.  305,  but  979  (switch  displaced)  ;  Houston  &  T. 
merely  on  the  ground  of  contributory  G.  R.  Co.  v.  White  (1900)  23  Tex.  Civ. 
negligence  in  violating  a  rule.  App.  280,  56  S.W.  204  (train  was  start- 

Eailroad  employees  in  charge  of  a  ed  by  foreman  without  notice,  catching 
train  are  not  required  to  use  "all  rea-  decedent  between  a  derailed  ear  and  a 
sonable  means  in  their  power"  to  pre-  platform,  and  was  then  negligently 
vent  injury  to  another  employee,  as  it  backed  while  he  was  in  that  predica- 
would  be  exacting  too  high  a  degree  of   ment). 

care.  Houston,  E.  &  W.  T.  R.  Co.  v.  ^^  Sioeeney  v.  Gulf,  C.  &  8.  F.  R.  Co. 
Hartnett  (1898)  —  Tex.  Civ.  App.  — ,  (1892)  84  Tex.  433,  31  Am.  St.  Rep.  71, 
48  S.  W.  773.  19  S.  W.  555;  Ft.  Worth  &  D.  C.  R.  Co. 

11  Houston  d  T.  C.  R.  Co.  v.  Stuart   v.  Peters    (1894)    7   Tex.  Civ.  App.  78, 

(1898)  —  Tex.  Civ.  App.  — ,  48  S.  W.  25  S.  W.  1077,  affirmed  in  (1894)  87 
799,  reversed,  but  not  on  this  point,  in   Tex.  222,  27  S.  W.  257. 

(1899)  92  Tex.  540,  50  S.  W.  333.  Evidence    that    defendant    company's 
The  question  whether  or  not  an  engi-   foreman  threw  a  tie  so  far  from  a  ca- 

neer  is  a  vice  principal  of  a  fireman,  so   boose  as  to  strike  a  danger  post  and  hit 
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If  the  evidence  clearly  shows  that  the  negligent  employees  had  no 
actual  control  over  the  injured  one,  the  latter  cannot  recover  under 
the  statute." 

A  servant  who  merely  gives  signals  is  not  considered  to  be  a  vice 
principal  merely  by  reason  of  his  discharge  of  that  function.^'  Comi- 
pare  §  1450,  arde. 


plaintiff,  an  employee,  mashing  his  leg, 
while  he  was  endeavoring  to  get  out  of 
the  way,  was  sufficient  to  support  a  ver- 
dict for  damages  in  plaintiff's  favor. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Dehnisch 
(1900)  —  Tex.  Civ.  App.  — ,  57  S.  W. 
64. 

«8/Sara  Antonio  d  A.  P.  R.  Go.  v.  Mc- 
Donald (1895)  —  Tex.  Civ.  App.  — ,  31 
S.  W.  72  (foreman  failed  to  give  serv- 
ant notice  of  danger  from  swinging  tim- 
ber). 

The  neglect,  by  the  foreman  of  a  rail- 
way bridge  gang,  of  his  special  duty  to 
see  that  the  workmen  under  him  per- 
formed their  duty  to  leave  a  clear  track 
for  an  approaching  train,  is  the  neglect 
of  a  duty  which  he  owes,  not  as  a  fellow 
servant  with  such  workmen,  but  as  a 
vice  principal  of  the  railroad  company. 
Texas  d  P.  R.  Co.  v.  Carlin  (1903)  189 
U.  S.  354,  47  L.  ed.  849,  23  Sup.  Ct. 
Rep.  585,  affirming  (1901)  60  L.R.A. 
462,  49  C.  C.  A.  605,  111  Fed.  777. 

^T  An  engineer  of  a  freight  train  is 
not  a  vice  principal  of  a  head  brakeman 
where  the  rules  of  the  company  subject 
all  the  trainmen,  including  the  engineer, 
to  the  order  of  the  conductor,  and  re- 
quire the  engineer  to  obey  the  latter, 
unless  his  orders  are  in  violation  of  the 
rules  of  the  company  or  involve  risk,  al- 
though it  is  customary  for  head  brake- 
men,  as  a  matter  of  convenience,  to  seek 
information  as  to  their  duties  from  the 
engineer,  who  has  the  same  running  or- 
ders as  the  conductor.  International  & 
O.  N.  R.  Co.  V.  Moore  (1897)  16  Tex. 
Civ.  App.  51,  41  .S.  W.  70. 

Hi  Texas  C.  Bf.Co.  v.  Frasier  (1896) 
90  Tex.  33,  36  S.  W.  432,  reversing 
(1896)  —  Tex.  Civ.  App.  — ,  34  S.  W. 
664,  and  holding  that  a  rule  of  a  com- 
pany, by  which  an  engineer  is  intrusted 
with  discretion  to  give  signals  notifying 
the  brakeman  to  apply  brakes,  does  not 
give  the  former  "authority  to  direct" 
the  latter  in  the  performance  of  his  du- 
ties. The  court  relied  upon  Pittsburgh, 
C.  &  St.  L.  R.  Co.  V.  Ranney  (1882)  37 
Ohio   St.   665,  a  common-law  decision. 


and  stated  its  views  as  follows:  "The 
purpose  of  the  statute  was  to  impute  to- 
the  master  the  negligence  of  an  employee 
upon  whom  he  has  conferred  authority 
or  power  to  influence  the  action  or  voli-- 
tion  of  another  employee  in  the  per- 
formance of  his  duties.  Under  the 
common-law  rule,  as  settled  in  this 
state  before  the  statute,  the  negligence 
of  an  employee  would  not  have  been  im- 
puted to  the  master  unless  he  had  the 
power  to  employ  and  discharge,  it  being- 
assumed  that  such  power  was  necessary 
to  subject  the  will  of  the  latter  to  that 
of  the  former.  The  statute,  however,  is- 
based  upon  the  theory  that  the  author- 
ity or  power  in  one  employee  to  super- 
intend, control,  or  command,  or  direct 
another  employee  in  the  performance  of 
his  duties,  as  effectually  influences  and 
subjects  to  the  former  the  will  of  the 
latter  as  does  the  power  to  employ  and 
discharge.  But  it  was  not  the  purpose 
of  the  statute  to  impute  to  the  master- 
the  negligence  of  an  employee  upon^ 
whom  he  had  conferred  no  such  power, 
but  had  merely  imposed  the  duty,  in- 
certain  contingencies  arising  in  the 
course  of  his  employment,  of  giving  a 
signal  whereby  another  employee  would' 
know  that  the  occasion  had  arisen  for 
him  to  perform  some  duty  imposed  upon 
him  by  the  rules  governing  his  employ- 
ment, leaving  such  employee  free  to  per- 
form such  duty  in  his  own  way  under 
such  rules.  In  such  a  case  there  is  no 
subjection  of  the  will  of  one  to  that  of 
the  other.  .  .  .  We  are  of  the  opin- 
ion that  the  signal  given  by  the  engineer- 
for  brakes  was  a  mere  notice  to  the- 
brakeman,  Frazier,  that  the  occasion 
had  arisen  for  him  to  perform  a  duty 
imposed  upon  him  by  the  rules ;  that 
the  fact  that  the  engineer  was  intrusted 
by  the  company  with  the  discretion  of 
determining  when  the  brakes  should  be- 
applied,  and  to  signal  therefor,  did  not. 
give  him  any  'authority  of  superintend- 
ence, control,  or  command,'  or  'author- 
ity to  direct'  Frazier  in  the  perform- 
ance of  his  duties;  that  Frazier,  in  at- 
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Where  one  employee  is  normally  in  control  of  another,  so  as  to  b 
a  vice  principal  under  the  statute,  a  rule  of  the  railway  compan; 
which  empowers  a  subordinate  to  exercise  an  independent  judgmen 
"when  certain  contingencies  arise  does  not  operate  so  as  to  render  th 
two  employees  fellow  servants  during  such  period  as  the  subordinate 
undertakes  to  act  upon  his  own  responsibility  in  the  manner  thvr 
authorized.^® 

A  superior  employee  does  not  cease  to  be  a  vice  principal  withii 
the  meaning  of  the  statute,  while  he  is  performing  the  duties  of  i 
mere  servant.'" 

tempting  to  set  brakes  in  the  perform-  order  to  avoid  it,  for  the  reason  tha 

ance   of   his   duties,   was  governed   and  he  was  not  then  subject  to  the  contro 

■controlled   by    the    direction    and    com-  of   the    conductor,    they   became   fello\ 

"mand  of  the  rules,  and  not  of  the  engi-  servants,   and   so   remained   as  long  a 

Tieer;    and    that,    therefore,    under    the  that  state  of  affairs  continued  to  exisi 

statute,  they  were  'in  the  same  grade  of  But,  as  we  have  previously  intimated 

•employment,'  and  fellow  servants."  we  are  of  the  opinion  that  this  positioi 

An    employee    who    gives    the    calls  cannot  be  maintained     Merely  because 

which  control  the  movements  of  the  men  by    reason    of    the    engineer's    superio 

■engaged   in  unloading  rails  from  hand  technical  knowledge  and  skill  in  oper 

■cars  is  not,  merely  because  of  that,  a  ating  the  machinery,  it  was  not  deemei 

vice  principal  of  the  other  men.    Lakey  advisable  to  empower  the  conductor  ti 

■V.   Texas  &  P.   R.   Co.    (1903)    33  Tex.  direct  the  action  of  the  engineer  in  cer 

Civ.  App.  44,  75  S.  W.  566.  tain   contingencies,    it   does   not   follow 

An   assistant   foreman   of   a   railroad  that  the  latter  was  not  under  the  gen 

l)ridge    gang    is    not    a    vice    principal,  eral  superintendence  and  control  of  th 

-where  his  only  duty  is  to  lead  the  men  former.     The  exception  emphasises  thi 

and    convey    the    foreman's    orders    to  rule.    Conceding  that,  in  case  of  danger 

-them.     Missouri,  K.  &  T.  R.  Go.  v.  Day  the  engineer  has  power  to  stop  the  train 

(1911)  —  Tex.  — ,  34  L.R.A.  (N.S.)  Ill,  does  the  conductor  cease  to  have  a  gen 

136  S.  W.  435.  eral  superintendence  over  the  train  ii 

29  In  Culpepper  v.  International  d  G.  case  he  sees  proper  to  exercise  that  pow 

jr.  R.  Go.   (1897)   90  Tex.  627,  40  S.  W.  er?     The   conductor's   authority  is   no 

B86,   the   court   said:      "The   testimony  abrogated,  but  merely  restricted  for  thi 

shows  that  under  the  rules  of  the  de-  occasion.     .     .           The  mere  fact  tha 

fendant    company    the    conductor    had  upon    the    happening    of    some    contin 

■general  superintendence  over  the  move-  gency  the  engineer  may  act  independent 

uients  of  the  train,  and  command  of  all  ly  of  the  conductor  does  not,  for  the  oc 

-the  employees  engaged  in  its  operation;  easion,   change   the   general   relation   o 

■but  it  also  tended  to  show  that,  when  subordination    existing    between    them 

-the  safety  of  the  train  became  involved.  The  conductor  still  has  the  general  con 

-the  engineer  was  no  longer  subject  to  trol,  subject,  for  the  time,  to  the  engi 

the   absolute   control   of  the   conductor,  neer's  power  to  act  upon  his  own  judg 

■but  was  empowered  to  act  upon  his  own  ment  during  the  emergency.    As  soon  ai 

judgment.      The    written    rule    of    the  the  danger  is  obviated,  the  power  of  th( 

company   as  to  the   authority   of  these  conductor    again   comes    into   play.    T( 

■employees  was  read  in  evidence,  and  is  hold  that,  because   the   conductor  maj 

as  follows:     'All  trains  will  be  run  un-  temporarily  be  deprived  of  the  power  t( 

der  the  direction  of  conductors,  except  control  his  subordinate,  the  rule  of  th< 

-when  their  directions  conflict  with  rules,  statute  is  not  to  apply,  would  be,  in  oui 

or  involve  risks,  in  which  case  the  en-  opinion,  to  confine  its  operation  withii 

gineer  will  be  held  equally  responsible.'  limits  which  the  legislature  did  not  in 

The  contention  seems  to  be  that  when-  tend  to  prescribe." 

ever  a  risk  became  involved,  and  the  en-  ^o  Texas  &  P.  R.  Co.  v.  Reed   (18p5) 

gineer  saw  proper  to  stop  his  train  in  88   Tex.  439,  31  S.  W.  1058,  affirming 
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Employees,  although  not  of  a  rank  which  would  ordinarily  consti- 
1;ute  them  vice  principals,  will  not  be  held  the  fellow  servants  of  their 
ielpers  who  are  subject  to  their  orders  and  control.^^ 

The  helpers  of  a  hostler  in  a  railroad  roundhouse  are  the  fellow 
servants  of  the  hostler,  who  cannot  recover  for  injuries  due  to  their 
Jiegligence.''' 

Neither  of  two  servants  is  a  vice  principal,  where  neither  is  in- 
trusted by  the  master  with  the  authority  of  superintendence,  control, 
or  command  over  the  other,  nor  with  authority  to  direct  the  other  in 
i;he  performance  of  any  duty.** 

c.  Who  are  fellow  servants. — The  general  effect  of  this  section  has 
Tjeen  thus  explained  by  the  supreme  court :  "The  distinctive  charac- 
teristics prescribed  by  the  statute  as  essential  to  be  found  concurring 
.and  common  to  two  or  more  employees  in  order  to  constitute  them 
iellow  servants  are:  First,  they  must  be  'engaged  in  the  common 
service.'  As  here  used,  'service'  means  the  thing  or  work  being  per- 
formed for  the  employer  at  the  time  of  the  accident,  and  out  of  which 
it  grew,  and  'common'  means  that  which  pertains  equally  to  the  em- 
ployees sought  to  be  held  fellow  servants;  and  therefore  'common 
service'  means  the  particular  thing  or  work  being  performed  for  the 
•employer,  at  the  time  of  the  accident,  and  out  of  which  it  grew,  joint- 
ly by  the  employees  sought  to  be  held  fellow  servants.  .  .  .  Sec- 
ond, they  must  be  'in  the  same  grade  of  employment.'  Grade  means 
the  rank  or  relative  positions  occupied  by  the  employees  while  'en- 
gaged in  the  common  service.'  This  definition,  however,  gives  us  no 
certain  means  of  determining  whether  given  employees  are  in  the 

(1895)   —  Tex.  Civ.  App.  — ,  32  S.  W.  The  same  rule  prevailed  in  Texas  un- 

118  (company  held  liable  for  the  failure  der  the  common  law.     See  §  1475,  ante. 

of   yard   master   to   signal   engineer   to  31 A   boiler   maker   having   povi^er    to 

moderate  speed  of  car  which  was  about  direct  and  control  his  helper  in  the  work 

to  be  kicked  on  to  main  track,  the  con-  they  are  doing  is  not  the  latter's  fellow 

sequence  being  that  brakeman  could  not  servant.    St.  Louis,  S.  F.  &  T.  R.  Co.  v. 

stop  it,  and  was  injured  by  its  collision  Jenkins    (1911)    —  Tex.   Civ.  App.  — , 

with    a    stationary    car)  ;    Svxeney    v.  137  S.  W.  711. 

Gulf,  C.  &  8.  F.  R.  Co.  (1892)   84  Tex.  A  foreman  in  a  machine  shop,  whose 

433,  31  Am.  St.  Rep.  71,  19  S.  W.  555  orders  a  helper  is  bound  to  obey,  is  not 

(foreman     threw     switch     prematurely,  the  latter's  fellow  servant.     Sherman  v. 

while  hand  car  was  passing  over  it,  and  Texas  &  N.  0.  R.  Co.    (1906)    99  Tex. 

the  car  was  derailed).  571,  91  S.  W.  561. 

The  foreman  of  the  "rustling"  gang  i^Gulf,  C.  &  8.  F.  R.  Co.  v.  Houmrd 

in  a  railroad  yard  does  not  cease  to  be  (1904)   97  Tex.  513,  80  S.  W.  229. 

a  vice  principal  because  he  assists  the  83  Qalveston,   H.   &   8.   A.   R.   Co.  v. 

members   of   the   gang   to   move   a  box  Mohrmann    (1906)    42   Tex.   Civ.    App. 

which  he  has  received  orders  to  move.  374,  46  Tex.  Civ.  App.  1,  93  S.  W.  1090 

Missouri,  E.  &  T.  R.  Co.  v.  Dean  (1905)  (warehouseman  and  brakeman). 

—  Tex.  Civ.  App.  — ,  89  S.  W.  797. 
M.  &  S.  Vol.  v.— 338. 
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same  or  different  grades,  for  it  furnishes  no  test  by  which  their  re 
spective  ranks  or  relative  positions  'in  the  common  service'  can  b( 
ascertained.  In  the  absence  of  a  statutory  test  the  grade  would  hav( 
depended  upon  the  test  which  might  have  been  adopted  by  the  courts 
— such  as  authority  one  over  another,  order  of  promotion,  skill  in  th( 
service,  compensation  received,  etc.  We  are  of  the  opinion  that  th« 
legislature  anticipated  and  settled  this  difficulty  in  the  constructior 
of  the  word  'grade'  by  the  use  of  the  clause,  'neither  of  such  persons 
being  intrusted  with  any  superintendence  or  control  over  their  fellovs 
employees,'  etc.,  as  explanatory  of  what  was  meant  by  the  clause  'ir 
the  same  grade,'  thus  adopting  the  most  natural  test  of  grade  in  th« 
construction  of  the  statute, — authority  one  over  the  other  while  'en 
gaged  in  the  common  service.'  Probably  the  most  serious  difficulty  ir 
arriving  at  the  conclusion  that  one  clause  was  intended  as  merely  ex 
planatory  of  the  other  is  the  fact  that  the  explanatory  clause  does  no1 
immediately  follow  the  one  it  explains ;  but  this  objection  is  removed, 
when  we  consider  that,  in  the  original  section,  as  enacted  in  1891, 
the  qualifying  clause  immediately  follows  the  words  'same  grade,' 
and  was  evidently  intended  to  explain  their  meaning.  We  do  no1 
think  there  was  any  intention  to  change  the  construction  of  the  stat 
ute  by  changing  the  position  of  these  clauses,  and  expressing  tin 
words  'of  employment,'  which  were  clearly  implied  in  said  original 
section.  .  .  .  Third,  they  must  be  'working  together  at  the  same 
time  and  place.'  While  'at'  indicates  nearness  in  time  and  place,  i1 
does  not  demand  an  exact  coincidence  as  to  either,  but  only  that  i1 
shall  be  sufficiently  so  to  afford  the  employees  a  reasonable  opportu- 
nity of  observing  the  conduct  of  each  other,  with  a  view  of  guarding 
themselves  against  injury  therefrom.  .  .  .  Eourth,  they  must  Ix 
working  'to  a  common  purpose.'  By  this  is  meant  that  the  acts  re- 
quired of  each  in  the  performance  of  his  duties  at  the  time  of  the  ac- 
cident must  be  in  furtherance  of  'the  common  service.'  .  .  .  Wher 
these  four  distinguishing  characteristics  are  found  concurring  and 
common  to  two  or  more  employees,  they  must  be  held  fellow  servants 
under  the  statute ;  otherwise,  not."  ^* 

84  Gulf,  C.  &  8.  F.  B.  Co.  V.  Warner  the  duties  of  the  engineer  require  skillec 

(1896)   89  Tex.  475,  35  S.  W.  364,  hold-  labor  while  those  of  the  switchman  d( 

ing  that  a  switchman  is  a  fellow  servant  not. 

with  a  switch  engineer  where  the  latter        In   San  Antonio   £   A.   P.  R.   Co.   v 

has   no   authority   or   control   over   the  Bowles  (1895)  —  Tex.  Civ.  App.  — ,  3C 

former    and    they    are    members    of    a  S.  W.  89,  the  court,  in  holding  that  ar 

switching  crew,  although  they  belong  to  engineer  and  a  brakeman  upon  a  railwaj 

different     departments,     are     employed  train  are  not  engaged  in  the  same  grade 

and  discharged  by  different  persons,  and  of  service,  and  for  that  reason  are  no1 
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According  to  the  court  of  appeals,  these  statutes  show  an  intention 
on  the  part  of  the  legislature  to  adopt  substantially  the  doctrine  of 
those  decisions  which  proceed  upon  the  theory  that  employees  are  not 
in  the  same  department,  and  in  a  common  employment,  unless  they 
are  subject  to  the  same  immediate  supervision  and  control.^^  The 
same  court  also  considers  that  the  statutes  abrogate  the  common-law 
rule  that  all  employees  of  the  same  grade  over  the  whole  line  are  fel- 
low servants,  as  a  matter  of  law.'^ 

Servants  may  be  in  the  same  department,  according  to  the  system 
of  nomenclature  adopted  by  the  railway  company  itself,  and  yet  in 
different  departments  within  the  meaning  of  the  statute.  The  com- 
pany's liability  is  determined  by  the  relations  which  the  employees 
actually  bear  to  each  other,  and  not  by  the  mere  names  that  are  given 
by  it  to  the  different  branches  of  the  service.*' 


fellow  servants,  said;  "The  duties  of 
the  former  are  much  more  important 
and  are  not  different  from  those  of  the 
latter,  and  their  successful  performance 
requires  special  knowledge  and  training 
not  necessary  to  perform  the  services 
usually  rendered  by  a  brakeman.  It  is 
true  that  the  second  section  of  the  stat- 
ute above  quoted  is  awkwardly  con- 
structed. Nevertheless,  we  think  the 
words  'of  the  same  grade,'  as  used  in 
said  section,  refer  to  the  common  service 
designated  in  a  previous  part  of  the 
same  section.  This  is  the  only  construc- 
tion that  will  give  the  phrase  just 
quoted  a  reasonable  and  practical  mean- 
ing." This  decision  was  modified  on  re- 
hearing in  (1895)  —  Tex.  Civ.  App.  — , 
30  S.  W.  727,  but  not  in  respect  to  the 
point  here  ruled. 

35  For  this  reason  it  was  held  that  an 
engineer  running  a  train  on  a  railroad 
under  the  supervision  of  the  train  mas- 
ter at  one  place  is  not  a  fellow  servant 
with  a  yard  engineer  in  charge  of  a 
switch  engine  under  the  supervision  of 
the  yard  master  at  another  place.  San 
Antonio  &  A.  P.  B.  Go.  v.  Harding 
(1895)  11  Tex.  Civ.  App.  497,  33  S.  W. 
373.  The  court  said:  "The  servant 
having  control  of  others  is  first  declared 
to  stand  in  the  relation  of  master  to 
those  under  him,  and  then,  in  defining 
the  relation  of  other  employees  to  each 
other,  it  is  provided  that,  in  order  to  he 
fellow  servants,  they  must  be  in  the 
common  service,  in  the  same  depart- 
ment, of  the  same  grade,  working  to- 
gether at  the  same  time  and  place,  and 


to  a  common  purpose.  The  servants 
subjected  to  the  control  of  different  su- 
periors are  thus  treated  as  being  in  sep- 
arate departments  and  difTerent  service. 
When  we  consider  that  many  authori- 
ties, including  some  of  the  later  opin- 
ions of  our  supreme  court,  had  ex- 
pressed the  view  that  sound  reason  for 
the  existence  of  the  rule  as  to  fellow 
servants  could  only  be  found  in  cases 
where  the  employees  were  so  situated 
with  reference  to  each  other  as  to  be 
enabled  to  exercise  over  the  conduct  of 
each  other  that  watchfulness  regarded 
as  essential  to  the  efficiency  of  the  serv- 
ice and  the  safety  of  the  public,  we  see 
that  the  legislature  has  adopted  that 
view,  and  intended  to  enforce  it,  in  the 
provisions  referred  to." 

39  Galveston,  H.  £  8.  A.  R.  Go.  v. 
Worthy  (1895)  —  Tex.  Civ.  App.  — ,  32 
S.  W.  557,  reiterating  opinion  in  (1894) 
—  Tex.  Civ.  App.  — ,  27  S.  W.  426  (re- 
versed on  another  point  by  the  supreme 
court ) ,  that  there  was  no  error  in  re- 
fusing to  instruct  the  jury  that  the  en- 
gineer on  a  through  freight  train  is  not, 
as  a  matter  of  law,  a  fellow  servant 
with  the  engineer  and  brakeman  of  a 
local  freight  train  operated  by  the  same 
company,  where  the  evidence  showed 
that  the  delinquent  and  injured  servants 
were  at  no  time  on  the  day  of  the  death 
closer  to  each  other  than  20  miles, — the 
one  being  in  charge  of  one  train,  the 
other  of  another,  the  one  running  a 
gravel  train,  the  other  a  local  freight. 

37  San  Antonio  &  A.  P.R.  Go.  v.  Hard~ 
vng  (1895)   11  Tex.  Civ.  App.  497,  33  8. 
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The  subjoined  rulings  will  show  the  construction  which  has  be* 
put  upon  the  statute  in  actions  for  the  negligence  of  various  er 
ployees." 


W.  373,  denying  that  the  two  engineers 
concerned  (see  note  35,  supra)  were  co- 
servants,  although  they  were  both  in  the 
"motive  power  department,"  and  so,  in 
a  sense,  in  the  same  department. 

88(a)  Recovery  allowed  on  the  ground 
that  there  was  no  coservice. — A  locomo- 
tive engineer  is  not  a  fellow  servant 
with  the  train  despatchers  and  telegraph 
operators  giving  orders  for  the  move- 
ment of  his  train.  Hogan  v.  Missouri, 
K.  &  T.  R.  Co.  (1895)  88  Tex.  679,  32 
S.  W.  1035. 

A  brakeman  and  an  engineer  belong- 
ing to  different  crews  operating  different 
trains  on  the  same  division  of  a  rail- 
road are  not  fellow  servants.  Houston 
do  T.  C.  R.  Co.  v.  Patterson  (1899)  20 
Tex.  Civ.  App.  255,  48  S.  W.  747,  re- 
iterating opinion  in  (1897)  —  Tex.  Civ. 
App.  — ,  40  S.  W.  442. 

Where  the  several  men  forming  a 
bridge  gang  are  divided  into  two  groups, 
and  are  directed  to  move  bales  of  cotton 
from  one  part  of  a  platform  to  another, 
each  group  acting  independently  of  the 
other,  they  are  not  fellow  servants,  as 
they  are  not  working  together  at  the 
same  kind  of  work.  International  &  O. 
W.  R.  Co.  V.  Still  (1905)  40  Tex.  Civ. 
App.  22,  88  S.  W.  257. 

An  engineer  in  charge  of  a  road  en- 
gine in  a  railroad  yard,  temporarily,  for 
the  purpose  of  taking  out  a  train,  is  not 
a  fellow  servant  of  the  foreman  and 
members  of  the  yard  crew.  Missouri, 
K.  &  T.  R.  Co.  v.  WUtlock  (1897)  16 
Tex.  Civ.  App.  176,  41  S.  W.  407. 

A  brakeman  on  a  train  which  has  been 
made  up  and  is  about  ready  to  leave  the 
yard  and  start  on  its  regular  trip  is  not 
a  fellow  servant  with  employees  in 
charge  of  a  switch  engine  which  is  not 
at  the  time  engaged  in  any  service  or 
performing  any  act  in  reference  to  such 
train.  Patterson  v.  Houston  &  T.  C.  R. 
Co.  (1897)  —  Tex.  Civ.  App.  — ,  40  S. 
W.  442. 

A  night  hostler  engaged  in  inspecting 
■a  switch  engine  to  see  whether  it  has 
Tjeen  properly  wiped  is  not  the  fellow 
servant  of  another  employee  putting 
steam  into  another  engine.  Galveston, 
H.  &  N.  R.  Co.  V.  Cochran  (1908)  49 
Tex.  Civ.  App.  591,  109  S.  W.  261. 

A  switchman  on  one  engine  is  not  a 


fellow  servant  of  a  switchman  on  a 
other  engine.     Galveston,  H.  £  8.  A. 
Co.   V.   Masterson    (1899)    —  Tex.   Ci 
App.  — ,  51  S.  W.  1091. 

An  engineer  in  charge  of  an  engi 
doing  switch  work  is  not  a  fellow  sei 
ant  with  a  fireman  on  another  engi 
also  employed  in  doing  switch  work 
the  same  yard,  where  the  crews  of  t 
two  engines  are  not  working  togethi 
Masterson  v.  Galveston,  H.  d  8.  A.  . 
Co.  (1897)  —  Tex.  Civ.  App.  — .  42 
W.  1001,  writ  of  error  denied  in  ( 189i 
91  Tex.  383,  43  S.  W.  875. 

Yard    crews    are    not    coservants 
train  crews.     Gulf,  C.  d  8.  F.  R.  Co. 
Williams   (1897)   —  Tex.  Civ.  App.  - 
39  S.  W.  967;  Houston,  E.  <&  W.  T. 
Co.  V.  Powell   ( 1897 )  —  Tex.  Civ.  Ap 
— ,  41  S.  W.   695    (train  run  at  spei 
exceeding  that  permitted  by  ordinance' 
International  &  G.  N.  R.  Co.  v.  Johnsi 
(1900)  23  Tex.  Civ.  App.  160,  55  S.  \ 
772  (brakeman  injured  by  negligence 
switchman ) . 

Employees  of  a  railroad  company  o 
erating  a  train  are  not  fellow  servan 
with  track  repairers.  Southern  P.  C 
V.  Ryan  (1895)  —  Tex.  Civ.  App.  — ,  ! 
S.  W.  527 ;  DeWalt  v.  Houston,  E.  d\ 
T.  R.  Co.  (1900)  22  Tex.  Civ.  App.  40 
55  S.  W.  534. 

A  car  repairer  who,  at  the  time  of  tl 
collision  in  which  he  was  injured,  w; 
on  a  car,  under  orders  to  go  to  the  scei 
of  a  wreck  to  repair  cars,  is  not  a  ft 
low  servant  of  either  a,  "hostler"  ei 
ployed  to  run  locomotives  to  and  fro 
a  roundhouse,  nor  of  a  switchman  who 
negligence  caused  the  injury.  Sam  A 
tonio  d  A.  P.  R.  Co.  v.  Keller  (1895)  : 
Tex.  Civ.  App.  569,  32  S.  W.  847. 

A  night  crew  engaged  in  loading  ra 
road  ties  from  a  stack  on  cars  on  oi 
railroad  track  are  not  fellow  servan 
with  another  crew  engaged  during  tl 
daytime  in  unloading  ties  from  cars  ( 
another  track  on  the  opposite  side  of  tl 
stack,  and  placing  them  on  the  stac 
Texas  d  N.  0.  R.  Co.  v.  Echols  (1891 
17  Tex.  Civ.  App.  677,  41  S.  W.  4! 
(stack  put  up  by  night  crew  fell). 

Trainmen  are  not  fellow  servants 
laborers  engaged  in  unloading  cars.    A 
cordingly,  in  a  case  where  a  servant  a 
leged  that  a  train  was  backed  with  su( 
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A  servant  who,  after  a  temporary  transfer  to  another  place  of  work, 
is  injured,  after  resuming  his  original  duties,  by  conditions  created 
during  his  absence  by  his  former  associates,  and  left  unremedied 


force  against  a  ear  which  he  was  un- 
loading that  he  was  thrown  down  and 
injured,  the  case  is  properly  submitted 
to  the  jury,  where,  although  no  witness 
testified  in  express  terms  that  the  jar 
or  jolt  caused  by  the  collision  of  the 
two  cars  was  unusual,  or  that  it  was 
caused  by  imperfect  appliances,  it  was 
shown  that  the  noise  of  the  impact  be- 
tween the  two  cars  was  unusually  loud, 
and  that  the  collision  was  sufficiently 
violent  to  throw  plaintiff  down  upon  the 
floor  of  the  car.  Texas  d  P.  R.  Go.  v. 
Alernathy  (1900)  —  Tex.  Civ.  App.  — , 
58  S.  W.  175. 

An  allegation  of  a  pleading  that  lum- 
ber was  improperly  loaded  on  a  car,  or, 
if  properly  loaded,  was  negligently  per- 
mitted by  the  servants  of  the  railway 
to  become  improperly  and  unsafely 
loaded,  may  authorize  the  submission  of 
the  question  of  negligence  of  the  railway 
company  in  running  its  train  at  too 
high  a  rate  of  speed,  in  a  suit  to  recov- 
er for  causing  the  death  of  a  section 
hand  by  lumber  falling  from  the  car, 
Houston  &  T.  C.  R.  Co.  v.  Speake  (1899) 
—  Tex.  Civ.  App.  — ,  51  S.  W.  509. 

A  yard  clerk  charged  merely  with  the 
duty  of  seeing  that  the  link  bills  are 
removed  from  the  cars  and  deposited  in 
their  proper  place  is  not  a  fellow  serv- 
ant of  the  employees  operating  the  train. 
Galveston,  H.  &  B.  A.  R.  Go.  v.  McAdams 

(1905)  37  Tex.  Civ.  App.  575,  84  S.  W. 
1076. 

A  brakeman  is  not  a  fellow  servant 
of  an  employee  of  the  railroad  company 
engaged  in  painting  a  coal  house.  Mis- 
souri, K.  &  T.  R.  Go.  V.  Gollins  (1896) 
15  Tex.  Civ.  App.  21,  39  S.  W.  150. 

An  employee  engaged  in  working 
about  the  depot,  under  the  employment 
and  direction  of  the  local  agent,  is  not, 
within  the  meaning  of  the  fellow  serv- 
ant act,  in  the  same  grade  of  employ- 
ment with  a  porter  on  a  passenger  train, 
under  employment  from  a  different 
source.     Texas  &  P.  R.  Co.  v.   Nichols 

(1906)  41  Tex.  Civ.  App.  119,  92  S.  W. 
411. 

A  station  agent  is  not  a  fellow  serv- 
ant of  the  members  of  a  train  crew  em- 
ployed at  the  station  in  coupling  cars 
to  their  train.    Oulf,  C.  &  8.  F.  R.  Co. 


V.  Calvert  (1895)  11  Tex.  Civ.  App.  297, 
32  S.  W.  246. 

A  brakeman  and  a  station  porter,  each 
under  the  supervision  of  a  different  vice 
principal,  are  not  fellow  servants.  Gulf, 
C.  &  8.  F.  R.  Co.  V.  Elmore  {lOOi)  35 
Tex.  Civ.  App.  56,  79  S.  W.  891. 

An  engine  wiper  subject  to  the  con- 
trol of  the  foreman  of  the  roundhouse 
is  not  a  fellow  servant  of  employees  of 
the  yard  master,  although  it  was  in  the 
line  of  duty  of  both  sets  of  employees 
to  take  coal  from  the  oar.  Houston  & 
T.  G.  R.  Go.  V.  Talley  (1896)  15  Tex. 
Civ.  App.  115,  39  S.  W.  206. 

A  clerk  and  warehouseman  working 
under  the  orders  of  the  station  agent 
is  not  in  the  same  grade  as  a  brakeman 
working  under  the  control  of  the  con- 
ductor, although  both  may  be  engaged 
in  unloading  a  car  of  cattle  at  the  time 
of  the  injury.  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Mohrmann  (1906)  42  Tex.  Civ. 
App.  374,  46  Tex.  Civ.  App.  1,  93  S.  W. 
1090. 

A  car  sealer  whose  duty  it  is  to  in- 
spect and  hand  doors  of  freight  cars  is 
not  a  fellow  servant  of  a  truckman  en- 
gaged in  loading  and  unloading  freight. 
Missouri,  K.  &  T.  R.  Go.  v.  Hutchens 
(1904)  35  Tex.  Civ.  App.  343,  80  S.  W. 
415. 

A  section  hand  returning  from  work 
to  the  tool  house  to  place  his  tools 
therein  was  not  a  fellow  servant  with 
other  section  men  engaged  in  carrying 
tools  to  the  tool  house  on  a  hand  car, 
because  doing  the  same  character  of 
work,  since  the  means  employed  in  do- 
ing the  work  differentiated  its  charac- 
ter ;  nor  was  he  a  fellow  servant  because 
working  at  the  same  piece  of  work,  since 
he  was  carrying  his  tools  without  their 
aid.  Long  v.  Chicago,  R.  I.  &  T.  R.  Co. 
(1900)   94  Tex.  53,  57  S.  W.  802. 

Employees  of  an  inside  and  of  an  out- 
side foreman  of  a  roundhouse  are  not 
coservants.  Texas  &  P.  R.  Co.  v. 
Scruggs  (19O0)  23  Tex.  Civ.  App.  712, 
58  S.  W.  186. 

Carpenters  at  work  in  a  shop  adjoin- 
ing the  defendant's  repair  track  are  not 
the   fellow   servants   of   a  car   repairer 
while  he  is  at  work  on  a  car  on  the  re-  . 
pair  track.     Texas  &  N.  0.  R.  Co.  v. 
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through  their  negligence,  is  precluded  by  the  statute  from  recover 
ing."' 


Barwick   (1908)   50  Tex.  Civ.  App.  544, 
110  S.  W.  953. 

An  employee  of  a  logging  contractor, 
■whose  duties  consist  of  fastening  the 
tongs  of  a  logging  cable  by  means  of 
which  logs  are  drawn  from  the  woods  to 
the  vicinity  of  the  pile  from  which  they 
are  to  be  loaded  onto  the  skidding  car, 
and  then  of  fastening  other  tongs  to  the 
log  by  means  of  which  it  is  drawn  onto 
the  pile,  the  motive  power  being  fur- 
nished by  an  engine  placed  at  one  end 
of  the  skidding  car  is  not  the  fellow 
servant  of  another  employee  whose  du- 
ties are  similar,  but  who  is  connected 
with  an  engine  placed  at  the  other  end 
of  the  car  and  wholly  disconnected  with 
the  first  engine.  Hampton  v.  Woolsey 
(1911)  —  Tex.  Civ.  App.  — ,  139  S.  W. 
888. 

An  employee  of  a  railroad  company 
while  riding  in  his  employer's  car  from 
one  place  to  another  in  obedience  to  or- 
ders is  not  a  fellow  servant  with  the  en- 
gineer of  the  train.  Galveston,  H.  & 
S.  A.  R.  Co.  V.  N orris  (1894)  —  Tex. 
Civ.  App.  — ,  29  S.  W.  950;  Galveston, 
H.  &  8.  A.  R.  Go.  V.  Craicfford  (1894) 
—  Tex.  Civ.  App.  — ,  29  S.  W.  958; 
Galveston,  H.  c6  S.  A.  R.  Co.  v.  Leonard 
(1894  )—  Tex.  Civ.  App.  — ,  29  S.  W. 
955. 

Brakeman  in  the  employ  of  a  railway 
company,  who  are  sent  on  a  train  to  a 
certain  place,  are  not  fellow  servants 
with  the  engineer  in  charge  of  the  en- 
gine attached  thereto,  where  they  are 
not  operating  the  train,  although  they 
are  getting  their  regular  pay  and  are 
subject  to  be  ordered  to  take  charge 
thereof.  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Waldo  (1894)  —  Tex.  Civ.  App.  — ,  26 
S.  W.  1004. 

Members  of  a  bridge  gang  transported 
with  the  material  used  by  them  from 
one  point  to  another  as  their  work  de- 
mands are  not  fellows  servants  of  the 
conductor  in  charge  of  the  train,  where 
he  has  nothing  to  do  with  the  loading 
and  unloading  of  the  cars  or  the  work 
of  building  bridges.  Missouri,  K.  &  T. 
R.  Co.  V.  Bines  (1897)  —  Tex.  Civ.  App. 
— ,  40  S.  W.  152,  holding  that  the  result 
was  not  changed  by  the  fact  that  the 
conductor  was  at  the  time  trying  to 
stop  one  of  the  gang  from  injuring  the 
back  of  the  car. 


A  servant  employed  by  a  company  op 
erating  a  sawmill  to  cut  and  scale  logi 
is  not,  while  being  carried  to  his  worl 
on  one  of  the  company's  trains,  a  fellow 
servant  of  the  train  employees.  Key 
stone  Mills  Co.  v.  Chambers  (1909)  — 
Tex.  Civ.  App.  — ,  118  S.  W.  178. 

(b)  Recovery  denied  on  the  grounc 
of  coservice. — Railroad  employees  en 
gaged  in  switching  cars  are  fellow  serv 
ants  with  a  car  repairer  who  is  injurec 
by  the  failure  of  the  former  to  giv{ 
proper  notice  before  running  cars  or 
the  repair  track  on  which  such  re 
pairer  is  engaged  in  repairing  a  car 
Texas  d  P.  R.  Co.  v.  Campbell  (1894) 
—  Tex.  Civ.  App.  — ,  39  S.  W.  1104; 
Campbell  v.  Texas  &  P.  R.  Co.  (1897)  U 
Tex.  Civ.  App.  665,  39  S.  W.  1105. 

The  fact  that  a  train  parts  into  twc 
sections,  leaving  the  conductor  upon  the 
rear  one,  does  not  create  between  him 
and  the  engineer  the  same  relations  as 
exist  between  the  conductors  of  differ- 
ent trains,  and  thus  destroy  the  relation 
of  coservice.  Moore  v.  Jones  ( 1897 )  15 
Tex.  Civ.  App.  391,  39  S.  W.  593. 

A  boiler  washer  and  a  hostler  em- 
ployed by,  and  working  under,  a  round- 
house foreman  are  fellow  servants.  Mis- 
souri, K.  &  T.  R.  Co.  V.  WUtak^  (1895) 
11  Tex.  Civ.  App.  668,  33  S.  W.  716. 

A  member  of  a  gang  engaged  in  re- 
pairing a  bridge  is  a  fellow  servant  with 
a  brakeman  of  the  train  which  hauls 
him  over  the  road,  partly  for  the  pur- 
pose of  doing  his  work.  Austin  &  N, 
W.  R.  Co.  v.  Beatty  (1894)  6  Tex.  Civ. 
App.  650,  24  S.  W.  934.  See,  however, 
cases  cited  at  the  end  of  the  preceding 
subdivision  of  this  note. 

Persons  engaged  in  cleaning  an  engine 
may  be  working  together  at  the  same 
time  and  place  within  the  meaning  of 
the  statute,  although  they  are  not  in 
actual  bodily  contact  with  each  other, 
and  are  not  engaged  in  cleaning  the 
same  piston  or  wheel,  and  each  may  not 
know  exactly  what  the  other  is  doing  at 
the  time.  Galveston,  B.  d  S.  A.  R.  Co. 
V.  Cloyd  (1903)  —  Tex.  Civ.  App.  — . 
78  S.  W.  43,  second  appeal  (1904)  37 
Tex.  Civ.  App.  506,  84  S.  W.  408. 

S9  Allen  V.  Galveston,  E.  d  S.  A.  R. 
Co.  (1896)  14  Tex.  Civ.  App.  344,  37  S. 
W.  171  (plaintiff  was  injured  by  the 
slipping  of  a  plank,  which  had  not  been 
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The  mere  fact  that  the  negligent  and  the  injured  servants  are  both 
exercising  superintendence  over  other  men  will  not  prevent  their  be- 
ing fellow  servants  within  the  meaning  of  the  statute.*" 

1796.  Text  of  statute.— Tex.  Gen.  Laws  1909,  p.  279,  provides  as 
follows : 

Sec.  1.  That  every  corporation,  receiver,  or  other  person  operating  any 
railroad  in  this  state  shall  be  liable  in  damages  to  any  person  suffering  injury 
while  he  is  employed  by  such  carrier  operating  such  railroad;  or,  in  case  of 
the  death  of  such  employee,  to  his  or  her  personal  representative  for  the  benefit 


fastened  when  it  was  first  laid,  and  was 
still  in  that  condition  when  he  returned 
to   his   former  work). 

40  Teaeas  &   N.   0.   R.    Co.  v.   Tatmwn 
(1895)   10  Tex.  Civ.  App.  434,  31  S.  W. 
333.     There  it  was  held  that  the  fore- 
men of  two  yard  engines  engaged  in  the 
same   yard   for   shifting   and   switching 
cars    are    fellow    servants.      The    court 
said:    "The  proper  construction  of  the 
statute  is,  we  think,  that  a  servant  in- 
trusted with   superintendence   and   con- 
trol over  another  is  not  a  fellow  servant 
with  such  other;  but  he  may,  neverthe- 
less, be  a  fellow  servant  with  employees 
over  whom  he  has  no  such  superintend- 
ence or  control.    Where  there  is  no  such 
superintendence  or  control  by  one  over 
the   other,    the    question    depends   upon 
other  provisions  of  the  act.     The  first 
section   of   the   act   furnishes   the   rule, 
where  there  is  superintendence  or  com- 
mand,   providing    that   the   superior    is 
not  a  fellow  servant  with  his  subordi- 
nate, but  is  a  vice  principal  of  the  cor- 
poration.   He  stands  in  the  relation  of 
vice   principal  of  the  corporation  only 
to  those  who  are  under  him.     The  sec- 
ond section  of  the  act  provides  aifirma- 
tively  what  employees  are  to  be  consid- 
ered fellow  servants,  excluding  all  who 
do  not  come  within  the  definition.   They 
are  defined  to  be  'all  persons  who  arc 
engaged  in  the  common  service  of  such 
railway  company,  and  who,  while  so  en- 
gaged, are  working  together  at  the  same 
time  and  place  to  a  common  purpose,  of 
same  grade.'     All  not  thus  defined  are 
declared  not  to  be  fellow  servants.   And 
of  those  who  might  otherwise  fall  with- 
in   the    definition    given,    the    statute 
excludes  those   intrusted  with   superin- 
tendence or  control  over  their  fellow  em-: 
ployees.  As  to  these  the  rule  is  declared 
by  the  first  section,  and  the  second  sec- 
tion does  not  alter  that  rule,  but  sim- 


ply excludes  those  subject  to  it  from  the 
definition  given  of  fellow  servants.  The 
second  section  also  excludes  from  its 
definition  of  fellow  servants,  employees 
of  the  railway  corporation  engaged  in 
different  departments  or  service  of  such 
corporation.  Tatman  and  Holzinger 
were  in  the  same  department  of  service, 
and  the  proviso  of  the  statute  just  re- 
ferred to  does  not  apply  to  them.  .  .  . 
The  question  then  is,  whether  or  not 
Holzinger  and  Tatman  were  working  to- 
gether at  the  same  time  and  place,  and 
to  a  common  purpose.  It  is  conceded 
that  they  were  of  the  same  grade.  Both 
were  engaged  in  moving  cars  about  the 
yards.  Holzinger  and  his  crew  were 
making  up  a  train,  and  were  moving 
the  cars  from  the  main  line  to  the 
switch,  when  the  key  of  a  drawhead 
broke  and  the  drawhead  pulled  out,  and 
some  of  the  cars  were  left  standing  on 
the  main  track,  and  some  of  them,  with 
the  engine  on  the  switch  track.  They 
had  thus  been  standing  for  two  or  three 
minutes  when  the  collision  occurred. 
Holzinger  and  his  crew  were  waiting 
for  the  car  repairer  to  replace  the  key, 
which  work,  the  evidence  shows,  re- 
quired only  a  few  minutes.  Tatman 
was  also  moving  cars,  intending  to  pass 
through  the  switch  to  the  same  siding 
that  was  being  used  by  Holzinger.  We 
think  they  come  within  the  definition 
given  by  the  statute  of  those  to  whom 
the  rules  established  by  the  courts  as 
to  the  liability  of  the  master  to  his 
servant  for  negligence  of  a  fellow  serv- 
ant are  still  to  apply.  Each  of  them 
being  required  to  do  the  same  kind  of 
work,  in  the  same  yard,  and  at  all  parts 
of  the  yard,  and  it  being,  therefore,  nec- 
essary for  each  to  observe  and  take  cog- 
nizance of  the  movements  of  the  other, 
both  the  language  and  reason  of  the 
statute  make  them  fellow  servants." 
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of  the  surviving  widow  and  children,  or  husband  and  children,  and  mother  and 
father  of  the  deceased,  and  if  none,  then  of  the  next  of  kin  dependent  upon 
such  employee  for  such  injury  or  death  resulting  in  whole  or  in  part  from  the 
negligence  of  any  of  the  officers,  agents,  or  employees  of  such  carrier;  or  bj 
reason  of  any  defect  or  insufficiency,  due  to  its  negligence,  in  its  cars,  engines^ 
appliances,  machinery,  track,  roadbed,  works,  boats,  wharves,  or  other  equip- 
ment: Provided  the  amount  recovered  shall  not  be  liable  for  the  debts  oi 
deceased,  and  shall  be  divided  among  the  persons  entitled  to  the  benefit  of  the 
action,  or  such  of  them  as  shall  be  alive,  in  such  shares  as  the  jury,  or  court 
trying  the  case  without  a  jury,  shall  deem  proper;  and  Provided  in  case  oi 
the  death  of  such  employee  the  action  may  be  brought  without  administratior 
by  all  the  parties  entitled  thereto,  or  by  any  one  or  more  of  them  for  the  benefit 
of  all,  and  if  all  parties  be  not  before  the  court  the  action  may  proceed  foi 
the  benefit  of  such  of  said  parties  as  are  before  the  court. 

Sec.  2.  That  in  all  actions  hereafter  brought  against  any  such  common  car- 
rier by  railroad,  under  or  by  virtue  of  any  of  the  provisions  of  this  act,  tc 
recover  damages  for  personal  injuries  to  an  employee,  or  where  such  injuries 
have  resulted  in  his  death,  the  fact  that  the  employee  may  have  been  guiltj 
of  contributory  negligence  shall  not  bar  a  recovery,  but  the  damages  shall  be 
diminished  by  the  jury  in  proportion  to  the  amount  of  negligence  attributable  tc 
such  employee:  Provided,  that  no  such  employee  who  may  be  injured  or  killed 
shall  be  held  to  have  been  guilty  of  contributory  negligence  in  any  case  where 
the  violations  by  such  common  carrier  of  any  statute  enacted  for  the  safety  oi 
employees  contributed  to  the  injury  or  death  of  such  employee. 

Sec.  3.  That  in  any  action  brought  against  any  common  carrier,  under  or 
by  virtue  of  any  of  the  provisions  of  this  act,  to  recover  damages  for  injuries  to, 
or  the  death  of,  any  of  its  employees,  such  employees  shall  not  be  held  to 
have  assumed  the  risks  of  his  employment  in  any  case  where  the  violation  by 
such  common  carrier  of  any  statute  enacted  for  the  safety  of  employees  con- 
tributed to  the  injury  or  death  of  such  employee. 

Sec.  4.  That  any  contract,  rule,  regulation,  or  device  whatsoever,  the  purpose 
or  intent  of  which  shall  be  to  enable  any  common  carrier  to  exempt  itself  from 
any  liability  created  by  this  act,  shall  to  that  extent  be  void:  Provided,  that 
in  any  action  brought  against  any  such  common  carrier  under  or  by  virtue  oi 
any  of  the  provisions  of  this  act,  such  common  carrier  may  set  off  therein  any 
sum  it  has  contributed  or  paid  to  any  insurance,  relief,  benefit,  or  indemnity 
that  may  have  been  paid  to  the  injured  employee,  or  the  person  entitled  thereto 
on  account  of  the  injury  or  death  for  which  said  action  was  brought. 

Sec.  5.  That  nothing  in  this  act  shall  be  held  to  limit  the  duty  or  liability 
of  common  carriers,  or  to  impair  the  rights  of  their  employees,  under  "the 
assumed  risk  law,"  enacted  by  the  twenty-ninth  legislature,  and  known  as 
chapter  163,  pages  386,  of  the  General  Laws  of  the  Twenty-ninth  Legislature, 
or  any  other  act  or  acts  of  the  legislature  of  this  state,  though  in  case  of  con- 
flict this  law  shall  prevail,  or  to  affect  the  prosecution  of  any  pending  proceeding 
or  right  of  action  under  the  laws  of  this  state. 

Sec.  6.  The  fact  that  a  conflict  may  arise  between  the  Federal  courts  and  the 
courts  of  this  state  in  construing  the  Federal  [statutes]  and  state  statutes  of 
this  state,  in  suits  against  common  carriers  by  employees  for  damages  on 
account  of  personal  injuries,  creates  an  emergency,  and  an  imperative  public 
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necessity  exists  that  the  constitutional  rule  requiring  bills  to  be  read  on  three- 
several  days  be  suspended,  and  that  this  act  take  effect  and  be  in  force  from, 
and  after  its  passage;  and  it  is  so  enacted. 

This  statute  broadens  the  earlier  act  somewhat,  and  makes  it  con- 
form with  the  Federal  statute,  but  it  does  not  repeal  the  earlier  act.^ 

The  provision  as  to  contributory  negligence  applies  where  a  rail- 
road section,  man  was  thrown  from  a  hand  car  and  injured  as  the  car 
was  being  propelled  at  a  high  speed  over  the  section,  because  of  a 
low  and  defective  joint  in  the  track.* 

E.  Wiscoi^siN-. 

1797.  [763]  Statutory  provisions. — In  1875  the  following  provisiom 
was  enacted: 

Every  railroad  corporation  shall  be  liable  for  all  damages  sustained  by  any 
agent  or  servant  thereof  by  reason  of  the  negligence  of  any  other  agent  or  serv- 
ant thereof,  without  contributory  negligence  on  his  part,  when  sustained  within; 
this  state,  or  when  such  agent  or  servant  is  a  resident  of,  and  his  contract  of 
employment  was  made  in,  this  state;  and  no  contract,  rule,  or  regulation  betweem 
any  such  corporation  and  any  agent  or  servant  shall  impair  or  diminish  sucb 
liability. 

This  act  was  repealed  by  Wis.  Laws  1880,  chap.  232.  From  that 
date  common-law  doctrines  were  applied  until  another  statute  of  the- 
following  tenor  was  enacted : 

Wis.  Laws  1889,  chap.  438,  §  1816a  (Sanborn  &  B.  Anno.  Stat.  1898,  §  1816a) > 
Liability  for  injuries  to  employees.  §  1.  Every  railroad  corporation  doing 
business  in  this  state  shall  be  liable  for  damages  sustained  by  any  employee 
thereof  within  this  state,  without  contributing  negligence  on  his  part,  wheni 
such  damage  is  caused  by  the  negligence  of  any  train  despatcher,  telegraph 
operator,  superintendent,  yardmaster,  conductor,  or  engineer,  or  of  any  other- 
employee  who  has  charge  or  control  of  any  stationary  signal,  target  point, 
block,  or  switch. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  publication. 
Approved  April  16,  1889. 

The  act  of  1889  was  modified  by  Laws  of  1893,  chap.  220,  entitled' 

1  St.  Louis,  8.  F.  &  T.  B.  Co.  v.  Jen-       2  Missouri,  K.  &  T.  R.  Co.  v.  Turner 
kins  (1911)   —  Tex.  Civ.  App.  — ,  137    (1911)  —  Tex.  Civ.  App.  — ,  138  S.  W. 
S.  W.  711  (holding  that  a  boiler  maker   1126. 
having  power  to  direct  and  control  his 
helper  in  the  work  they  are  doing  is  not 
the  latter's  fellow  servant). 
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"An  Act  To  Define  the  Liability  of  Eailroad  Companies  in  Kelatioi 
to  Damages  Sustained  by  Their  Employees." 

Sec.  1.  Every  railroad  or  railway  company  operating  any  railroad  or  railway 
the  line  of  which  shall  he,  in  whole  or  in  part,  within  this  state,  shall  be  liabl 
for  all  damages  sustained  within  this  state  by  any  employee  of  such  compan; 
without  contributory  negligence  on  his  part:  First,  when  such  injury  is  caues( 
by  any  defect  in  any  locomotive,  engine,  car,  rail,  track,  machinery,  or  applianci 
required  by  said  company  to  be  used  by  its  employees  in  and  about  the  businesi 
of  such  employment,  when  such  defect  could  have  been  discovered  by  such  com 
pany  by  reasonable  and  proper  care,  tests,  or  inspection;  and  proof  of  sucl 
defect  shall  be  presumptive  evidence  of  knowledge  thereof  on  the  part  of  sucl 
company;  Second,  While  any  such  employee  is  so  engaged  in  operating,  running 
riding  upon,  or  switching  passenger,  freight,  or  other  trains,  engines  or  cars 
and  while  engaged  in  the  performance  of  his  duty  as  such  employee,  and  whiel 
such  injury  shall  have  been  caused  by  the  carelessness  or  negligence  of  any  othei 
employee,  officer  or  agent  of  such  company  in  the  discharge  of,  or  for  failure  t( 
discharge,  his  duties  as  such. 

No  contract,  receipt,  rule,  or  regulation  between  any  employee  and  a  railroac 
corporation  shall  exempt  such  corporation  from  the  full  liability  imposed  by  this 
section. 

See.  2.  Chapter  438  of  the  Laws  of  1889  is  hereby  repealed. 

Sec.  3  No  action  or  cause  of  action  now  existing  shall  be  affected  by  this  act 

Sec.  4.  No  contract,  receipt,  rule,  or  regulation  between  any  employee  and  i 
railroad  company  shall  exempt  such  corporation  from  the  full  liability  imposec 
by  this  act. 

Sec.  5.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage  anc 
publication. 

1798.  [764]  Effect  of  these  statutes. — So  much  of  the  phraseologj 
in  the  last  two  statutes  is  identical  that  the  decisions  relating  to  bott 
may  be  conveniently  reviewed  together. 

The  word  "superintendent"  covers  a  foreman  of  a  switching 
crew ; '  but  not  a  foreman  of  a  repair  shop.* 

Negligence  of  a  brakeman  when  told  to  accompany  a  passengei 
car  kicked  rapidly  into  a  railroad  yard  in  the  dark,  in  riding  on  the 
rear  instead  of  the  front  of  the  car,  so  that  he  gave  no  warning  to  a 
yard  workman  who  was  struck,  renders  the  employer  liable.* 

A  railway  company  is  liable  where  an  engineer  is  negligent  in  the 
management  of  his  engine.* 

1  Negligence  is  predicable  where,  after  2  Hartford    v.    Northern,    P.    R.    Go. 

being  warned  that  a  car  is  about  to  be  (1895)   91  Wis.  374,  64  N.  W.  1033. 

chained  on  a  specified  track,  such  a  fore-  3  Promer  v.  Milwaukee,  L.  8.  &  TT.  R. 

man   deliberately  orders  a  train  to  be  Go.    (1895)    90   Wis.   215,   48   Am.    St, 

backed    against    the    cars    standing    on  Rep.  905,  63  N.  W.  90. 

such  track.     Pier  v.  Chioago,  M.  &  St.  4  As,  where  a  brakeman,  while  mak- 

P.  R.  Go.  (1896)   94  Wis.  357,  68  N.  W.  ing  a  coupling,  is  injured  by  the  engi- 

464.  neer's    negligently    and    without   notice 
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One  employed  as  yardmaster,  though  not  to  be  regarded  as  in  that 
■capacity  when  switching  cars  in  or  out  of  a  spur  track  leading  to  a 
•quarry,  was  in  "charge  or  control"  of  the  "switch"  to  the  spur  track 
where  it  was  his  duty  to  open  and  close  switches  and  follow  the  switch 
■engine  from  yard  to  yard,  taking  cars  in  and  out  from  the  quarry, 
and  he  had  a  key  for  the  purpose  of  opening  and  closing  switches.^ 

The  provision  for  the  benefit  of  employees  "engaged  in  operating," 
>etc.,  "trains,"  etc.,  covers  a  case  where  a  freight  handler,  while  assist- 
ing to  separate  by  hand  one  freight  car  from  others,  was  injured  by 
the  negligence  of  other  employees  in  running  a  train  against  such 
freight  cars ; '  but  not  a  case  where  a  warehouseman  in  the  employ  of 
a  railway  company  was  injured,  while  engaged  in  sealing  a  car,  by 
the  negligence  of  the  trainmen  in  suddenly  moving  it  without  warn- 
ing; '  nor  a  case  where  an  injury  was  sustained  by  a  car  repairer 
through  the  negligence  of  a  switchman  in  causing  a  car  to  be  kicked 
against  the  stationary  car  under  repair ; '  nor  a  case  where  a  railway 


increasing  the  speed  of  the  train  when 
the  brakemen  has  given  no  signal  and  is 
in  a  position  of  extreme  danger.  Kruse 
V.  Chicago,  M.  &  St.  P.  B.  Co.  (1892) 
82  Wis.  568,  52  N.  W.  755. 

Where  it  is  conceded  that  an  engi- 
neer was  not  guilty  of  negligence  in  un- 
derstanding a  conductor's  signal  to 
mean  that  all  the  cars  were  to  be  cut 
off,  he  cannot  be  found  guilty  of  negli- 
gence in  giving  his  attention  to  the 
brakeman  at  the  tender,  who  was  cut- 
ting off  all  the  cars,  and  in  failing  to 
see  the  signals  of  plaintiff,  who  was  in- 
jured by  the  speed  of  the  train  being 
increased  while  he  was  endeavoiing  to 
cut  oflF  one  car  at  the  other  end.  Des- 
jnns  V.  Chicago,  M.  &  St.  P.  R.  Co. 
(1899)   105  Wis.  69,  81  N.  W.  493. 

A  railway  engineer  who,  without  re- 
ceiving any  notice  from  his  fireman  of 
his  intention  to  go  under  the  engine  to 
clean  out  the  ash  pan,  such  as  the  well- 
understood  custom  among  engineers  and 
fireman  requires  shall  be  given,  blows 
off  the  engine  while  the  fireman  is  so 
at  work  under  it  and  scalds  him,  is  not 
guilty  of  negligence  in  so  doing.  Crane 
V.  Chicago,  M.  d  St.  P.  R.  Co.  (1896) 
93  Wis.  487,  67  N.  W.  1132. 

^  Alhrecht  v.  Milwaukee  &  S.  R.  Co. 

(1896)  94  Wis.  397,  69  N.  W.  63. 

6  Ean  V.  Chicago,  M.  &  St.  P.  R.  Co. 

(1897)  95  Wis.  69,  69  N.  W.  997.  The 
court  said :  "The  test  in  any  given  case 
is,  Was  the  person  injured  employed  in 


one  of  the  branches  of  the  railway  serv- 
ice covered  by  the  act,  at  the  time  of  the 
injury?  If  so,  he  is  entitled  to  its  bene- 
fits, whether  such  service  was  the  prin- 
cipal kind  of  work  to  be  performed  by 
him  under  his  contract  of  employment, 
or  a  mere  incident  to  his  general  duties. 
As  in  cases  where  an  employee  is  in- 
jured by  the  negligence  of  another  whose 
general  employment  is  that  of  a  vice 
principal,  and  such  other  is  temporarily 
doing  the  work  of  an  employee,  the 
right  of  the  injured  party  is  governed 
by  the  nature  of  the  service  in  which 
such  other  is  engaged  at  the  time  of 
such  injury;  so  here,  whether  the  de- 
ceased, had  he  lived,  would  have  been 
entitled  to  the  benefits  of  the  act  in 
question,  depends  wholly  upon  whether 
he  was  doing  the  kind  of  service  speci- 
fied in  the  act,  at  the  time  of  the  in- 
jury. If  he  was,  whether  such  service 
required  him  to  assist  in  running  the 
car  at  a  distance  of  three  car  lengths  or 
a  greater  distance,  or  whether  by  the 
power  of  a  locomotive,  or  by  some  other 
means,  makes  no  difference.  While  ac- 
tually engaged  in  moving  the  car,  he 
was  within  the  extraordinary  perils 
which  the  act  was  designed  to  protect 
employees  against." 

">  Eibhard  v.  Chicago,  St.  P.  M.  &  0. 
R.  Co.  (1897)  96  Wis.  443,  71  N.  W. 
807. 

8  Smith  V.  Chicago,  M.  &  St.  P.  B.  Co. 
(1895)  91  Wis.  503,  63  N.  W.  183.  The 
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conductor,  standing  by  a  car  for  the  purpose  of  watcliing  a  switch  anc 
closing  the  car  door  when  it  was  unloaded,  was  struck  and  injured  bj 
a  bundle  negligently  thrown  from  the  car  by  coemployees.' 

Track  repairers,  while  riding  on  hand  cars  from  the  place  when 
they  are  working  to  their  boarding  cars,  are  not  "engaged  in  the  dis 
charge  of  their  duties"  within  the  meaning  of  the  statute.^" 

An  action  may  be  maintained,  under  this  statute,  by  the  adminis 
trator  of  a  deceased  railroad  employee  who  was  killed  while  operating 
cars,  etc.,  through  the  negligence  of  another  employee  or  agent  of  the 
company,  provided  the  circumstances  were  such  that  the  deceased,  iJ 
he  had  lived,  could  have  maintained  an  action  for  his  injuries  undei 
the  statute.*^ 

1799.  [764a]  Later  legislation. —  The  liability  of  railway  compa- 
nies was  still  further  enlarged  by  the  following  provision  in  Laws  oJ 
1898,  §  1816: 

Liability  for  injuries  to  employees.  Every  railroad  company  operating  anj 
railroad  which  is,  in  whole  or  in  part,  within  this  state,  shall  be  liable  for  all 
damages  sustained  within  the  same  by,  any  of  its  employees  without  contributor j 
negligence  on  his  part: 

1.  When  such  injury  is  caused  by  a  defect  in  any  locomotive,  engine,  car,  rail 
track,  machinery,  or  appliance  required  by  said  company  to  be  used  by  its  em- 
ployees in  and  about  the  business  of  their  employment,  if  such  defect  could  have 
been  discovered  by  such  company  by  reasonable  and  proper  care,  tests,  or  inspec- 
tion; and  proof  of  such  defect  shall  be  presumptive  evidence  of  knowledge  thereoi 
on  the  part  of  such  company. 

1800.  [765]  Effect  of  this  provision.— Where  the  wages  of  work- 
men in  a  railway  bridge  gang  cover  the  whole  time  during  which 
they  are  absent  from  the  place  where  they  reside,  they  are  "engaged 
in  the  performance  of  their  duties"  during  the  time  spent  in  travel- 
court  considered  it  quite  clear  that,  9  Medherry  v.  Chicago,  M.  &  St.  P.  R 
whether  the  intent  of  the  legislature  Co.  (1900)  106  Wis.  191,  81  N.  W.  659 
should  be  ascertained  by  the  principle  Two  judges  dissented,  mainly  on  tht 
that  statutes  in  derogation  of  the  com-  ground  that  the  conductor  was  engagec 
mon  law  are  to  be  strictly  construed,  in  watching  the  switch,  and  was  there- 
or  by  the  principle  that  remedial  laws    fore  operating  the  train. 

are  to  be  liberally  construed,  the  words,  10  Benson  v.  Chicago,  St.  P.  M.  &  0 

"while   engaged   in  the  performance  of  R.  Co.   (1899)    78  Minn.  303,  80  N.  W 

his  duties  as  such  employee,"  referred  1050     (hand    cars    collided).      Contrasi 

to  the  words,  "while  operating,  running,  common-law  cases  in  §  1555,  ante,  anc 

riding  upon,  or  switching  passenger  or  the  decision  cited  in  the  following  sec 

freight  or  other  trains,  engines,  or  cars,"  tion. 

and  that  the  object  of  this  part  of  the  11  Man  v.  Chicago,  M.  &  St.  P.  R.  Co 

law  was  plainly  to  give  a  right  of  action  (1897)  95  Wis.  69,  69  N.  W.  997. 
to   the   class   of   employees   engaged   in 
operating   and   moving  trains,   engines, 
and  cars,  while  actually  so  engaged. 
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ing  to  and  from  the  place  of  work  by  train  and  hand  car.^  Compare, 
generally,  the  decisions  cited  under  §§  1555,  1556,  ante,  and  §  1806, 
j>ost. 

A  railroad  construction  company  employed  to  do  certain  grading  in 
straightening  out  a  railroad  track,  and  using  for  that  purpose  cars 
and  engines  loaned  by  the  railroad  company,  is  within  the  Wisconsin 
.act.* 

A  wiper  in  a  roundhouse  required  from  time  to  time  to  go  out 
with  engines  to  help  supply  them  with  water  is  within  the  statute 
-while  climbing  down  from  the  engine  after  raising  the  water  spout.^ 

The  failure  of  employees  to  keep  a  lookout  while  cars  are  being 
backed  in  a  yard  renders  the  master  liable  for  resulting  injuries.* 

1801.  Text  of  statute. — The  provision  of  the  law  as  amended  by 
Xaws  of  1903,  chap.  448  (Sanborn  &  B.  Anno.  Stat.  1899-1906,  § 
1816),  is  as  follows: 

Liability  for  injuries  to  employees.  Sec.  1816,  as  amended  by  chap.  448,  1903. 
Every  railroad  company  operating  any  railroad  which  is  in  whole  or  in  part 
•within  this  state  shall  be  liable  for  all  damages  sustained  within  the  same  by 
any  of  its  employees  without  contributory  negligence  on  his  part: 

1.  When  any  such  injury  is  caused  by  a  defect  in  any  locomotive,  engine, 
car,  rail,  track,  machinery,  or  appliance  required  by  said  company  to  be  used 
iby  its  employees  in  and  about  the  business  of  their  employment,  if  such  defect 
■could  have  been  discovered  by  such  company  by  reasonable  and  proper  care,  tests, 
or  inspection;  and  proof  of  such  defect  shall  be  presumptive  evidence  of  knowl- 
edge thereof  on  the  part  of  such  company. 

2.  When  such  injury  is  sustained  by  any  officer,  agent,  servant,  or  employee 
of  such  company  while  engaged  in  the  line  of  his  duty  as  such,  and  which  shall 
have  been  caused  by  the  carelessness  or  negligence  of  any  other  officer,  agent, 
servant,  or  employee  while  in  the  discharge  of,  or  for  failure  to  discharge,  his 
duty  as  such:  Provided,  that  such  injury  shall  arise  from  a  risk  or  hazard 
peculiar  to  the  operation  of  railroads. 

No  contract,  receipt,  rule,  or  regulation  between  any  employee  and  a  railroad 
•corporation  shall  exempt  such  corporation  from  the  full  liability  imposed  by 
this  section. 

Section  1816,  Stat.  1898,  as  amended  by  Laws  1907,  p.  495,  chap. 
254,  provides  as  follows : 

Every  railroad  company  shall  be  liable  for  damages  for  all  injuries,  whether 

IWalUn  V.  Eastern  B.  Co.  (1901)   83  8  Gaffney  v.  Chicago,  M.  d  St.  P.  R. 

Minn.    149,    54   L.R.A.    481,    86   N.    W.  Co.    (1906)    127   Wis.   113,   106   N.   W. 

76.     See,    however,    the    Benson    Case  810. 

(1899)    78  Minn.  303,  80  N.  W.  1050,  ^Sparks    v.     Wisconsin    C.     R.     Co. 

cited  in   §   1798,   note   10,   ante.  (1909)  139  Wis.  108,  120  N.  W.  858. 

a  Roe  V.  Winston  (1902)  86  Minn.  77, 
SO  N.  W.  122. 
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resulting  in  death  or  not,  sustained  by  any  of  its  employees,  subject  to  the 
provisions  hereinafter  contained  regarding  contributory  negligence  on  the  part 
of  the  injured  employee: 

(1)  When  such  injury  is  caused  by  a  defect  in  any  locomotive,  engine,  car, 
rail,  track,  roadbed,  machinery,  or  appliance  used  by  its  employees  in  and  about 
the  business  of  their  employment. 

(2)  When  such  injury  shall  have  been  sustained  by  any  of55cer,  agent,  servant, 
or  employee  of  such  company  while  engaged  in  the  line  of  his  duty  as  such, 
and  when  such  injury  shall  have  been  caused  in  whole  or  in  greater  part  by 
the  negligence  of  any  other  officer,  agent,  servant,  or  employee  of  such  com- 
pany in  the  discharge  of,  or  by  reason  of  failure  to  discharge,  his  duty  as 
such." 

(3)  In  every  action  to  recover  for  such  injury  the  court  shall  submit  to  the 
jury  the  following  questions:  First,  whether  the  company,  or  any  officer,  agent, 
servant  or  employee  other  than  the  person  injured  was  guilty  of  negligence 
directly  contributing  to  the  injury;  second,  if  that  question  is  answered  in  the 
affirmative,  whether  the  person  injured  was  guilty  of  any  negligence  which 
directly  contributed  to  the  injury;  third,  if  that  question  is  answered  in  the 
affirmative,  whether  the  negligence  of  the  party  so  injured  was  slighter  or  greater 
as  a  contributing  cause  to  the  injury  than  that  of  the  company,  or  any  officer, 
agent,  servant,  or  employee  other  than  the  person  so  injured;  and  such  other 
questions  as  may  be  necessary. 

(4)  In  all  cases  where  the  jury  shall  find  that  the  negligence  of  the  company, 
or  any  officer,  agent,  or  employee  of  such  company,  was  greater  than  the  negli- 
gence of  the  employee  so  injured,  and  contributing  in  a  greater  degree  to  such 
injury,  then  the  plaintiff  shall  be  entitled  to  recover,  and  the  negligence,  if  any, 
of  the  employee  so  injured,  shall  be  no  bar  to  such  recovery. 

(5)  In  all  cases  under  this  act  the  question  of  negligence  and  contributory 
negligence   shall  be   for  the  jury. 

(6)  No  contract  or  receipt  between  any  employee  and  a  railroad  company, 
no  rule  or  regulation  promulgated  or  adopted  by  such  company,  and  no  contract, 
rule,  or  regulation  in  regard  to  any  notice  to  be  giveji  by  such  employee,  shall 
exempt  such  corporation  from  the  full  liability  imposed  by  this  act. 

(7)  The  phrase  "railroad  company,"  as  used  in  this  act,  shall  be  taken  to 
embrace  any  company,  association,  corporation,  or  person  managing,  maintain- 
ing, operating,  or  in  possession  of  a  railroad  in  whole  or  in  part  within  this 
state,  whether  as  owner,  contractor,  lessee,  mortgagee,  trustee,  assignee,  or  re- 
ceiver. 

(8)  In  any  action  brought  in  the  courts  of  this  state  by  a  resident  thereof, 
or  the  representative  of  a  deceased  resident,  to  recover  damages  in  accordance 
with  this  act,  where  the  employee  of  any  railroad  company  owning  or  operating 
a  railroad  extending  into  or  through  this  state  and  into  or  through  any  other 
state  or  states  shall  have  received  his  injuries  in  any  other  state  where  such 
railroad  is  owned  or  operated,  and  the  contract  of  employment  shall  have  been 
made  in  this  state,  it  shall  not  be  competent  for  such  railroad  company  to 
plead  or  prove  the  decisions  or  statutes  of  the  state  where  such  person  shall 
have  been  injured  as  a  defense  to  the  action  brought  in  this  state. 

(9)  The  provisions  of  this  act  shall  not  apply  to  employees  working  in  shops 
and  offices. 
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The  provision  exempting  the  shop  and  office  employees  has  been 
held  valid.^ 

Other  provisions  of  the  statute  of  1907  are  that  all  questions  of 
negligence  and  contributory  negligence  shall  be  for  the  jury,  and  that 
if  the  jury  shall  find  that  the  employee  was  guilty  of  negligence  that 
directly  contributed  to  the  injury,  there  may  nevertheless  be  a  recov- 
ery if  the  jury  shall  find  that  the  negligence  of  the  company  was 
greater  than  that  of  the  employee.* 

1801a.  Effect  of  statute. — The  act  does  not  apply  to  private  roads.' 

The  crew  of  an  engine  moving  slag  cars  in  the  yards  of  a  steel  com- 
pany, from  the  blast  furnace  to  its  dumping  grounds,  is  not  within 
the  statute.* 

Removing  a  hand  car  from  the  track  is  peculiar  to  the  "operation 
of  railroads"  under  this  act.*  So  is  the  removal  of  rails  from  a  hand 
car.* 

The  members  of  a  switch  crew  are  exposed  to  railroad  hazards  un- 
der the  Wisconsin  statute.'  For  other  cases  involving  the  same 
question  arising  under  other  statutes,  see  §§  1660,  1778,  1780, 
1782,  1784,  h,  1790,  1795,  a. 

S.  Wyoming. 

1802.  [765a]  Statutory  provisions.—  The  territorial  act  of  1869 
(Wyo.  Comp.  Laws,  p.  512,  chap.  97,  §  1)  which  has  since  been  re- 
pealed, ran  as  follows : 

Where  any  person  in  the  employment  of  any  railroad  company  in  this  territory 
may  be  killed  by  any  locomotive,  car,  or  other  rolling  stock,  whether  in  the  per- 
formance of  his  duty  or  otherwise,  his  widow  or  heirs  may  have  the  same  right 
of  action  for  damages  against  such  company  as  if  said  person  so  killed  were  not 
in  the  employ  of  said  company;  any  agreement  he  may  have  made,  whether 
verbal  or  written,  to  hold  such  company  harmless  or  free  from  an  action  for 
damages  in  the  event  of  such  killing,  shall  be  null  and  void,  and  shall  not  be 

1  Kiley  v.  Chicago,  M.  <&  St.  P.  R.  Co.  1  McKivergan  v.  Alexander  c£-  E.  Lum- 
(1909)  138  Wis.  215,  119  N.  W.  309,  her  Go.  (1905)  124  Wis.  60,  102  N.  W. 
120  N.  W.  756.  332. 

2  See  Boucher  v.  Wisconsin  C.  R.  Co.        2  Knitter  v.  Chicago,  L.  S.  &  E.  R.  Co. 

(1909)    141  Wis.   160,  123  N.  W.  913;  (1910)  103  C.  C.  A.  74,  179  Fed.  494. 
Zeratsky  v.  Chicago,  M.  &  St.  P.  R.  Co.        3  Hardt  v.  Chicago,  M.  d  St.  P.  R.  Co. 

(1909)    141  Wis.  423,  123  N.  W.  904;  (1907)    130  Wis.   512,   110  N.  W.   427. 
Jensen  v.   Wisconsin   C.  R.   Co.    (1910)        i  Meo    v.    Chicago    d    N.    W.    R.    Co. 

145  Wis.  326,  128  N.  W.  982;  Dohr  v.  (1909)    138  Wis.  340,  120  N.  W.  344. 
Wisconsin  0.  R.   Co.    (1911)    144  Wis.       ^  Pope    v.     Oreat    Northern    R.    Co. 

545,   129  N.  W.  252;    Earing  v.   Oreat  (1905)   94  Minn.  429,  103  N.  W.  331. 
Northern  R.  Co.    (1909)    137  Wis.  367, 

119  N.  W.  325. 
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admitted  as  testimony  in  behalf  of  said  company  in  any  action  for  dam 
which  may  be  brought  against  them;  and  any  person  in  the  employ  of 
company,  who  may  be  injured  by  any  locomotive,  car,  or  other  rolling  e 
•of  said  company,  or  by  other  property  of  said  company,  shall  have  his  at 
for  damages  against  said  company  the  same  as  if  he  were  not  in  the  emplo 
said  company;  and  no  agreement  to  the  contrary  shall  be  admitted  as  testir 
in  behalf  of  said  company. 

The  Wyoming  Constitution  provides  (art.  10,  §  4)  that  "any  contract  or  aj 
ment  with  any  employee,  waiving  any  right  to  recover  damages  for  causing 
•death  or  injury  of  any  employee,  shall  be  void." 

T.  Saskatchewan. 

1802a.  Text  of  ordinance.— The  Saskatchewan  workmen's  com] 
;sation  ordinance,  chap.  13  of  1900  (N.  W.  T.),  provides  as  folio 

(2)  It  shall  not  be  a  good  defense  in  law  to  any  action  against  an  emph 
■or  the  successor  or  legal  representative  of  an  employer,  for  damages  for  th( 
jury  or  death  of  an  employee  of  such  employer,  that  such  injury  or  deatl 
suited  from  the  negligence  of  an  employee  engaged  in  a  common  employi 
with  the  injured  employee,  any  contract  or  agreement  to  the  contrary 
withstanding.  1 

1  The  defense  of  common  employment   nance    of    1900.      Lindsay   v.    Davi: 
ja  completely  abrogated  by  the  Saskat-    (1911)  4  Sask.  L.  E.  351. 
<!bewan   workmen's   compensation   ordi- 
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ACTS  IMPOSING  AN  ABSOLUTE  LIABILITY  UPON  THE  MASTER.— ENG- 
LISH WORKMEN'S  COMPENSATION  ACT  AND  STATUTES  FRAMED 
ON  SIMILAR  LINES. 

1803.  Purpose  and  efifect  of  the  acts;  generally. 

A.  English  and  colonial  acts;  cieoumstances  undee  which  compensation 

IS  EECOVERABLE. 

1804.  Text  of  section  1. 

1805.  "Accident"    (sec.    1,   subs.    1). 

1806.  "Out  of  and  in  the  course  of  the  employment"  (sec.  1,  subs.  1). 

1807.  Period  of  disablement    (sec.  1,  subs.  2,  a). 

1808.  Alternative  remedies  open  to  workmen   (sec.  1,  subs.  2,  b). 

1809.  "Serious  and  wilful  misconduct"   (sec.  1,  subs.  2,  c). 

1810.  Arbitration    (sec.   1,   subs.   3). 

1811.  Recovery    in    cases    where    nonliability    apart    from    the    act    is 

established   (sec.  1,  subs.  4). 

1812.  Text  of  section  2. 

1813.  Notice  of  the   accident    (sec.   2). 

a.  "Proceedings." 

6.  Form  and  contents  of  notice. 

c.  To  whom  notice  must  be  given. 

d.  "Claim  for  compensation." 

e.  Times  within  which  claim  must  be  made; — how  measured. 
/.  "Employer   is   not   prejudiced." 

g.  Excuses  for  not  serving  notice  or  making  claim  in  time. 

1814.  Text  of  section  3. 

1814a.  Proceedings  under  this  section. 

1815.  Text  of  section  4. 

1815a. Liability  to  servants  of  contractors  (sec.  4). 
a.  Generally. 

h.  "In  the  course  of  or  for  the  purposes  of  his  trade  or  business." 
c.  Work   "undertaken   by   the   principal." 

1816.  Text  of  section  5. 
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1817.  Proceedings  under  this  section. 

1818.  Text  of  section  6. 

1819.  Proceedings  under  section  6. 

1820.  Text  of  section  7. 

1820a.  Proceedings  under  this  section, 
u..  Generally. 

6.  Persons   excluded  from  the   provisions   of  section  7    (sec-.  7, 
subs.  2). 

1821.  Text  of  section  8. 

1821a.  Proceedings  under  this  section. 

1822.  Text  of  sections  9,  10,  11,  12,  and  13. 

1823.  Meaning  of  "employer.'' 

1824.  "Contract  of  service." 

1825.  Who  are  entitled  to  compensation;  workmen. 

a.  Who   are   "workmen.'' 

6.  Employment  of  a  "casual   nature." 

c.  Remuneration. 

d.  Seaman. 

1826.  Meaning  of  "dependent." 

a.  Under  the  act  of  1906. 

6.  Under  the  act  of  1897 ;  in  England  and  Ireland. 

c.  — in  Scotland. 

d.  In  the  Colonies. 

1827.  Text  of  sections  14,  15,  16,  and  17. 
B.  Compensation  beooverable. 

1828.  Text  of  statutory  provisions. 

1829.  "Where  death  results  from  the  injury"  (par.  1,  a). 

1830.  Amount  recoverable  in  case  of  death,  by  persons  wholly  dependent 
on  workman's  earnings   (par.  1,  a,  i). 

1831.  — by  persons  partially  dependent  on  the  workman's  earnings. 

1832.  — in  case  of  total  or  partial  incapacity  (par.  1,  b). 

1833.  Average  weekly  earnings. 

a.  Generally. 

6.  Period  of  employment  necessary  to  furnish  basis  for  computa- 
tion of  average  weekly  earnings. 

e.  Trade   and   calendar  weeks. 

d.  Continuity  of  the  employment. 

e.  Deductions. 

/.  Remuneration  other  than  regular  wages. 

1834.  Medical  examination  after  accident   (par.  4). 

1835.  Payment  to  dependents    (par.  5). 

1835a.  Determination  of  question  who  are  dependents   (par.  8). 

1836.  Medical   examination   after    receiving   compensation    (par.    14,    15^ 
[5]). 
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1837.  Review  of  weekly  payments    (par.  16). 
1837a.  Payment  of  lump  sum    (par.  17). 

1837b.  Set-off  against  weekly  payments    (par.  19). 

C.  Aebiteation. 

1838.  Text  of  statutory  provisions. 
1838a.  Effect  of  these  provisions;  generally. 

D.  Industrial  diseases. 

1839.  Text  of  third  schedule. 

E.  Employments  to  which  the  act  of  1897  is  applicable. 

1840.  Text  of  sections  7-10. 

1841.  — Scope  and  effect  of  these  provisions;  generally. 

1842.  Meaning  of  the  phrase  "on  or  in  or  about,"  when  used  in  connec- 

tion with  various  kinds  of  concerns. 

1843.  "On  or  in  or  about  a  building"  which  exceeds  30  feet  in  height. 

a.  Height  of  building. 

6.  "Being  constructed  or  repaired." 

c.  What  is  a  "scaffolding." 

d.  What  is  a  "building." 

1844.  "On  or  in  or  about  a  building  in  which  machinery  driven  by  steam," 

etc. 

1845.  Meaning  of  "railway.'' 

1846.  —of   "factory." 

1847.  — of  "engineering  work." 

1848.  —of  "mine." 

1849.  — of   "undertakers." 

o.  In  the  case  of  a  factory. 

6.  In   the   case    of  engineering  work. 

1850.  "Shipbuilding  yard"   (sec.  7,  subs.  3). 

F.  Act  of  1900. 

1851.  Text  of  the  act. 
1851a.  Effect  of  this  statute. 

G.  American  statutes. 

1852.  Text  of  the  statutes. 

1803.  [766]  Purpose  and  effect  of  the  acts;  generally. — The  essen- 
tial operation  of  the  statutes  discussed  in  this  chapter  is,  broadly 
speaking,  that,  irrespective  of  any  negligence  or  misconduct  on  the 
master's  part,  the  classes  of  servants  to  whom  they  are  applicable  are, 
in  a  certain  sense,  insured  against  any  accident  that  takes  place  in 
the  course  of  their  employment.^  They  represent,  therefore,  an  en- 
tirely new  departure  in  the  law  of  employers'  liability. 

It  was  expected  by  the  framers  of  the  original  English  act  of  1897, 

1  Cocyper  v.  Wright  [1902]  A.  C.  302,    12,  86  L.  T.  N.  S.  776,  18  Times  L.  K. 
71  L.  J.  K.  B.  N.  S.  642,  61  Week.  Rep.    622,  per  Lord  Halsbury. 
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that  tlie  special  procedure  which  it  provided  for  the  enforcement  o 
claims  would  be  found  so  simple  and  inexpensive  that  a  resort  to  th 
courts  of  law  would  seldom  be  necessary.  The  expectation  had  no 
been  by  any  means  fulfilled  when  the  first  edition  of  this  treatise  wa 
compiled;  and  a  longer  experience  of  the  working  of  the  statute  ha 
merely  lent  additional  emphasis  to  the  remark  of  Lord  Brampton 
that  it  is  "so  framed  as  to  provoke  rather  than  minimize  litigation." 
It  bristles  with  obscurities,  and  is  so  extremely  ill  drawn  that  during 
the  few  years  of  its  existence  it  has  been  a  target  for  more  censure 
and  even  ridicule,  than  has  ever  been  levied  against  any  enactment 
within  the  same  space  of  time.^  Some  of  the  possible  sources  of  con 
troversy  have  been  removed  by  the  amending  act  of  1906.  But  th( 
number  of  cases  with  which  courts  of  review  have  to  deal  is  still  de 
plorably  large. 

For  a  more  detailed  analysis  of  the  act  than  it  is  possible  or  prope] 
to  furnish  in  a  general  work,  and  a  discussion  of  the  procedure  ap 
plicable  to  its  administration,  the  reader  is  referred  to  the  treatises 
compiled  by  Mr.  Beven,  by  Mr.  Minton-Senhouse,  and  by  Messrs 
Parsons  and  Bertram. 

I  Statutes  modeled  upon  the  English  acts  have  been  passed  in  som( 
of  the  British  Colonies.  Under  all  of  them  the  "serious  or  wilfu' 
misconduct"  of  the  servant  constitutes  a  bar  to  his  claim.  A  brieJ 
summary  of  the  colonial  acts  is  included  here,  and  the  decisions  un- 
der these  acts  will  be  discussed  in  connection  with  the  English  de- 
cisions. 

i  Ibid.  so  great   that   it  is  not  desirable  thai 

8  It  is  noteworthy  that  several  mem-  judges  should  decide  more  than  is  abso- 

bers  of  the  House  of  Lords  have  been  es-  lutely  necessary  for  the  decision  of  th« 

pecially  severe  in  their  comments  upon  particular   case  before   them." 

the  act,  and  that  they  have  thus  placed  In  11  Journ.  of  Soc.  of  Comparative 

themselves   in  the  curious  predicament  Legislation,  p.  55,  vrill  be  found  an  in- 

of  criticizing,  as  judges,  a  measure  for  teresting    and    instructive    criticism    oi 

-which  they  are,  as  lawmakers,  presump-  the  unsatisfactory  features  of  this  act 

tively     responsible.     In    the     situation  The  learned  contributor.  Sir  J.  G.  Hill, 

thus  disclosed  there  is  a  touch  of  com-  also  gives  much  useful  information  con- 

edy  which  carries  the  thoughts  to  that  cerning  similar  legislation  in  the  coun- 

amusing  scene  in  the  "Mikado,"  where  tries   of   Continental   Europe    and   else 

Mr.  Gilbert's  official  pluralist  describes  where.     He  remarks  that  "the  justifica- 

the     embarrassing     conflict     of     duties  tion  put  forward  for  these  new  laws  is 

which  results  from  the  discharge  of  his  that  it  is  expedient  in  the  public  interesi 

manifold  functions.  to  throw  the  risk  of  accidents  upon  the 

In    Oliver   v.    Nautilus    Steam    Ship-  trade  in  which  they  occur,  and  that  the 

ping    Co.    [1903]    2    K.    B.    639,    Lord  employer  can  recoup  himself  for  the  cosi 

Vaughan  Williams   said:     "The   act   is  incurred   by   him   by   raising  the   price 

not  very  easy  to  construe.     It  is  an  act  of    his    productions    and    by    reducing 

as  to  which  I  think  I  may  properly  say  wages." 
that  the  difiBculties  of  construction  are 
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British  Columbia.— Workmen's  compensation  act,  Stat.  1902,  p.  313 
(2  Edw.  VII.  chap.  74).  Applicable,  like  the  English,  statute  of 
1897,  only  to  certain  dangerous  employments. 

Quebec. —  Workmen's  compensation  act,  Stat.  1909,  chap.  66.  Ap- 
plicable to  certain  specified  occupations.  Agricultural  industries 
and  navigation  by  sails  specially  excepted.  No  compensation  is  to 
be  granted  if  the  accident  was  brought  about  intentionally  by  the 
person  injured.  Compensation  may  be  reduced  if  the  accident  was 
due  to  the  inexcusable  fault  of  the  workman.* 

Manitoba. — Workmen's  compensation  act,  Stat.  1910,  chap.  81. 
This  enactment  is  general  in  its  scope,  being  applicable  to  all  em- 
ployments except  domestic  and  agricultural  work. 

Alberta. — Workmen's  compensation  act,  Stat.  1908,  chap.  12.  Em- 
ployers in  certain  specified  occupations  declared  to  be  absolutely 
liable  for  injuries  to  workmen.  "Serious  and  wilful  misconduct" 
is  a  bar  to  recovery  unless  injury  results  in  death  or  permanent  dis- 
ablement.   Not  applicable  to  domestic  or  agricultural  servants. 

New  Zealand.^ —  Workers'  compensation  act  1908,  No.  248  (super- 
seding act  of  same  title,  64  Vict.  No.  43).  This  is  an  enactment 
of  which  the  substantial  purport  is  to  render  all  employers  liable 
for  accidents  to  servants,  but  differing  considerably,  as  regards  some 
of  its  details,  from  the  English  statutes. 

By  §  62  (1),  the  defense  of  common  employment  is  entirely 
abolished.  This  provision  is  presumably  applicable  to  common-law 
actions  for  damages,  the  servant's  remedial  rights  in  respect  to  such 
actions  being  expressly  preserved  by  §  43  (1)  of  the  statute. 

New  South  Wales. — Workmen's  compensation  act  1910  (No.  10). 
Applicable  to  workmen  in  certain  specified  occupations,  and  any 
others  that  may  be  declared  by  proclamation  of  the  executive  to  be 
dangerous.  Workman  may  claim  compensation  under  the  act,  or 
take  such  proceedings  as  may  be  open  to  him  independently  of  it. 

ftueensland. — Workers'  compensation  act  1905  (5  Edw.  VII.  No. 
26).     Applicable  to  all  classes  of  workmen  without  distinction. 

Western  Australia. — Workers'  compensation  act  1902,  1  &  2  Edw. 

*As  to  the  reduction  of  compensation  erations  are  not  within  the  provisions 

for  injuries  by  the  fault  of  the  workman,  of  the  workmen's  compensation   act  of 

see    Croteau  v.    Victoriatnlle  Furniture  Quebec.     Provost  v.  St.  Gabriel  Lumber 

Co.    (1911)    Rap.  Jud.  Quebec  40  C.  S.  Co.    (1910)    12   Quebec   Pr.   Rep.    285; 

44;   and  see  §  1990,  post,  for  the  rule  Duquette   v.   Lake   Megantic  Pulp   Co. 

prevailing   in  this  province  before   the  (1911)   12  Quebec  Pr.  Rep.  359;  Novico 

passage  of  this  act.  v.   E.  B.   Eddy  Co.    (1911)    12   Quebec 

Accidents   received  in   lumbering  op-  Pr.  Rep.  319. 
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VII.  No.  5.    Applicable,  like  the  English  act  of  189Y,  only  to  certaii 
dangerous  employments. 

In  the  first  edition  of  the  work,  attention  was  drawn  to  the  consti 
tutional  limitations  which  in  the  United  States  might  be  a  barrier  t( 
the  enactment  of  statutes  similar  to  the  English  act  of  1897.  Bu 
the  opinion  was  expressed  that,  in  view  of  the  unsatisfactory  re 
lations  between  capital  and  labor,  strong  efforts  would  undoubtedly 
be  made  to  secure  the  passage  of  such  legislation.  A  number  of  stat 
utes  of  this  type  have  come  into  force  since  that  edition  was  compiled 
and  the  difiiculty  of  framing  them  so  as  to  satisfy  constitutional  testi 
has  been  strikingly  manifested.  The  text  of  the  various  Americai 
acts  will  be  found  in  §  1852,  postj  with  a  statement  as  to  whethei 
they  have  been  pronounced  valid  or  invalid. 

A.  Engush  and  colonial  acts;  circumstances  undee  whici: 

COMPENSATION  IS  EECOVEEABLE. 

The  complete  text  of  the  English  act  of  1906  is  given  below,  witl 
such  references  to  the  act  of  1897  as  will  indicate  to  the  reader  th( 
material  changes  made.  Of  course,  the  most  essential  change  was  th( 
extension  of  the  remedy  to  all  employments,  instead  of  to  certain  des- 
ignated employments.  Wherever  there  has  been  a  change  of  suffi- 
cient importance  to  be  noted,  brackets  have  been  used  to  show  the 
change,  and  bracketed  matter  without  further  explanation  indicates 
parts  of  the  original  act  which  were  omitted  in  the  act  of  1906, 
Where  the  provisions  of  the  two  acts  are  the  same,  no  attempt  has 
been  made  to  separate  the  cases.  The  colonial  cases  are  also  included 
under  the  corresponding  sections  of  the  English  acts. 

1804.  [766a,  774]  Text  of  section  1.— Sec.  1  (1).  If  in  any  employ- 
ment [to  which  this  act  applies]  personal  injury  by  accident  arising  out  of  and 
in  the  course  of  the  employment  is  caused  to  a  -workman,  his  employer  shall, 
subject  as  hereinafter  mentioned,  be  liable  to  pay  compensation  in  accordance 
-with  the  first  schedule  to  this  act. 

(2)  Provided  that  (a)  the  employer  shall  not  be  liable  under  this  act  in  re- 
spect of  any  injury  which  does  not  disable  the  workman  for  a  period  of  at  least 
one  [two,  in  the  original  act]  week  from  earning  full  wages  at  the  work  at 
which  he  was  employed: 

(6)  When  the  injury  was  caused  by  the  personal  negligence  or  wilful  act  oi 
the  employer  or  of  some  person  for  whose  act  or  default  the  employer  is  respon- 
sible, nothing  in  this  act  shall  aflfect  any  civil  liability  of  the  employer,  but  in 
that  case  the  workman  may,  at  his  option,  either  claim  compensation  under  this 
act  or  take  proceedings  independently  of  this  act;  but  the  employer  shall  not  be 
liable  to  pay  compensation  for  injury  to  a  workman  by  accident  arising  out  oi 
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and  in  the  course  of  the  employment,  both  independently  of  and  also  under  this 
act,  and  shall  not  be  liable  to  any  proceedings  independently  of  this  act,  except 
in  case  of  such  personal  negligence  or  wilful  act  as  aforesaid: 

(o)  If  it  is  proved  that  the  injury  to  a  workman  is  attributable  to  the  serious 
and  wilful  misconduct  of  that  workman,  any  compensation  claimed  in  respect  of 
that  injury  shall,  unless  the  injury  results  in  death  or  serious  and  permanent 
disablement,  be  disallowed  [the  exception  as  to  injuries  resulting  in  death  or 
serious  and  permanent  disablement  was  not  in  the  original  act]. 

(3)  If  any  question  arises  in  any  proceedings  under  this  act  as  to  the  lia- 
bility to  pay  compensation  under  this  act  (including  any  question  as  to  whether 
the  person  injured  is  a  workman  to  whom  this  act  applies),  or  as  to  the  amount 
or  duration  of  compensation  under  this  act,  the  question,  if  not  settled  by  agree- 
ment, shall,  subject  to  the  provisions  of  the  first  schedule  to  this  act,  be  settled 
by  arbitration,  in  accordance  with  the  second  schedule  to  this  act. 

(4)  If,  within  the  time  hereinafter  in  this  act  limited  for  taking  proceedings, 
an  action  is  brought  to  recover  damages  independently  of  this  act  for  injury 
caused  by  any  accident,  and  it  is  determined  in  such  action  that  the  injury  is 
one  for  which  the  employer  is  not  liable  in  such  action,  but  that  he  would  have 
been  liable  to  pay  compensation  under  the  provisions  of  this  act,  the  action  shall 
be  dismissed;  but  the  court  in  which  the  action  is  tried  shall,  if  the  plaintiff  so 
choose,  proceed  to  assess  such  compensation,  but  may  deduct  from  such  compensa- 
tion all  or  part  of  the  costs  which,  in  its  judgment,  have  been  caused  by  the 
plaintiff  bringing  the  action  instead  of  proceeding  under  this  act.  In  any  pro- 
ceeding under  this  subsection,  when  the  court  assesses  the  compensation  it  shall 
give  a  certificate  of  the  compensation  it  has  awarded  and  the  directions  it  has 
given  as  to  the  deduction  for  costs,  and  such  certificate  shall  have  the  force  and 
effect  of  an  award  under  this  act. 

(5)  Nothing  in  this  act  shall  affect  any  proceeding  for  a  fine  under  the  enact- 
ments relating  to  mines,  factories,  or  workshops,  or  the  application  of  any  such 
fine  [but  if  any  such  fine,  or  any  part  thereof,  has  been  applied  for  the  benefit 
of  the  person  injured,  the  amount  so  applied  shall  be  taken  into  account  in 
estimating  the  compensation  under  this  act].  1 

1805.  [767]  "Accident"  (sec.  1,  subs.  1).— This  word  involves  the 
idea  of  something  fortuitous  and  unexpected.^ 

1  The  enactments  here  referred  to  are  jury  as  the  result  of  the  work  he  is  en- 

the  coal  mineS  regulation  act  1887,  the  gaged  in,  I  consider  that  this  is  acci- 

metalliferous  mines  regulation  act  1872,  dental  injury  in  the  sense  of  the  stat- 

and  the  factory  and  workshop  act  1901.  ^\^:'L,^i^'^'^'^^J-  ^^ons  d  C.  Coal  Co. 

IHensey  v.  White  [1900]  1  Q.  B.  481,  (1902)   5  Sc    Sess.  Cas    5th  series,  120, 

81  L.  T.  N.  S.  767,  48  Week.  Rep.  257,  P^"-  ^"F^  .^'=P"^"/    Y-^^'^  ?'^.  ^  ''"'^''■ 

CO  T     T   r\    -D    -KT    a    laa    Rt   T    -p    am  man  strained  his  back  in  replacing  a  de- 

^l  ^■.  J-  Q-  ^-  ^•/-  ^^^'  ^^  ^-  ^-  ^°*'  railed  coal  hutch  on  the  rails, 

lb  limes  L.  K.  b4.                          .,    ,  ,  A  rupture  caused  by  overexertion  in 

An  examination  of  the  cases  cited  be-  attempting  to  turn  the  wheel  of  a  ma- 
low  will  show  that  it  is  difficult,  if  not  ^^^^^  jg  ^^^  "accident"  within  the  mean- 
impossible,  to  reconcile  all  the  decisions  jj,g  gf  ^he  act.  Fenton  v.  Thorley  [1903] 
upon  this  very  important  question.  a.  C.  443,  72  L.  J.  K.  B.  N.  S.  787,  52 

(a)    Compensation     allowed. — "If     a  Week  Rep.  81,  89  L.  T.  N.  S.  314,  19 

workman  in  the  reasonable  performance  Times  L.  R.  684. 

of  his  duties  sustains  a  physiological  in-  A    rupture    caused   by   the   effort    of 
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Where  a  workman  suffers  injury  while  doing  his  ordinary  worl 
in  his  ordinary  way,  and  the  primary  and  efficient  cause  of  the  injur 
is  his  diseased  or  impaired  physical  condition  at  the  time,  the  injur 
is  not  caused  by  an  "accident."  ' 

separating  a  plank  from  one  to  which  it  an  engine  driver  resulted  from  injury  b; 
was  struck  by  ice  formed  during  the  pre-  accident,  where  he  was  last  seen  aliv 
ceding  night  may  properly  be  found  to  at  work  upon  his  engine,  and  was  subse 
have  been  causel  by  an  "accident."  Tim-  quently  found  by  the  side  of  the  engim 
mins  V.  Leeds  Forge  Co.  (1900)  16  with  his  legs  doubled  up,  and  diec 
Times  L.  R.  (C.  A.)  521,  83  L.  T.  N.  S.  shortly  thereafter,  notwithstanding  hi 
120.  had,  on  at  least  three  previous  occasions 

A  workman  in  normal  health  was  en-  collapsed  in  a  faint  and  lain  uncon 
gaged  in  the  course  of  his  duty  in  re-  scious  for  some  minutes,  when  upon  thi 
moving  a  beam  from  a  loom.  He  was  medical  evidence  it  appeared  that  hi 
in  the  act  of  lifting  the  beam  on  to  his  had  a  sound  heart,  and  a  few  days  be 
shoulder,  when,  finding  that  it  was  not  fore  the  occurrence  he  was  examined  bi 
evenly  balanced,  he  gave  it  an  extra  the  physician  of  the  company,  and  wai 
lift,  or  hitch  up,  and  in  so  doing  rup-  presumably  passed  as  physically  fit  foi 
tured  several  fibres  of  the  muscles  of  his  position.  Fennah  v.  Midland  G.  W 
his  back,  which  incapacitated  him  for  R-  Oo.  (1911)  45  Jr.  Law  Times,  192 
work.  Held,  that  he  had  sustained  per-  4  B.  W.  Comp.  Cas.  440. 
sonal  injury  by  "accident."  Boardman  (b)  Compensation  refused. — Interna 
V.  Scott  [1902]  1  K.  B.  (C.  A.)  43,  71  injuries  resulting  from  an  unusua 
L.  J.  K.  B.  N.  S.  3,  66  J.  P.  260,  50  strain  in  lifting  heavier  articles  thai 
Week.  Rep.  184.  those  which  the  employee  had  previous 

Prostration  by  sunstroke  is  an  "acci-    ly  been  handling  do  not  arise  from  ai 
dent."     Morgan  v.  The  Zenaida   (1909)     "accident."    Ro-per  v.  Greenwood  [1901' 

25  Times  L.  R.  446.  83  L.  T.  N.  S.  471. 

A  nervous  shock  caused  by  a  fatal  in-  Death    from    erysipelas    of    the    face 

jury  to  a  fellow  workman  is  an  "acci-  nearly  three  months  after  an  injury  tt 

dent."     Yates  v.  South  Kirkiy,  F.  &  E.  the  hand,  which  had  healed,  cannot  b( 

Collieries  [1910]   2  K.  B.  538,  79  L.  J.  said  to  be  by  "accident."    Eugo  v.  Lar 

K.  B.  N.  S.  1035,  103  L.  T.  N.  S.  170,  T<:ins  (1910)  3  B.  W.  Comp.  Cas.  228. 

26  Times  L.  R.  596,  3  B.  W.  Comp.  Cas.  A  stroke  of  apoplexy  which  may  o) 
418.  may   not   have   been   brought   on   by   s 

Although  the  injury  was  caused  by  a  strain  or  overexertion  is  not  an  injurj 

stone  wilfully  thrown  by  a  boy,  it  may  suffered  by  "accident,"  where  there   is 

be  said  to  be   an  "accident"   from  the  no  evidence  that  the  work  subjected  th« 

standpoint  of  the  one  who  suffered  the  workman  to  any  serious  strain.    Barna- 

injury.     Challis  v.  London  &  8.  W.  R.  ias    v.    Bersham    Colliery    Co.     (1910) 

Co.   [1905]  2  K.  B.  154,  74  L.  J.  K.  B.  103  L.  T.  N.  S.  513,  55  Sol.  Jo.  63. 

N.  S.  569,  53  Week.  Rep.  613,  93  L.  T.  ^  Eensey  v.  White  [1900]  1  Q.  B.  (C 

N.  S.  330,  21  Times  L.  R.  486.  A.)   481,  48  Week.  Rep.  257,  69  L.  J.  Q 

A  workman  who  contracts  pneumonia  B.  N.   S.   188,   63   J.  P.   804,   81   L.   T 

from  the  inhalation  of  gas  generated  by  N.  S.  767,  16  Times  L.  R.  64,  denying 

an    explosion    suffers    from    "accident."  the  right  of  recovery  in  a  case  where  a 

Kelly  V.  Auchenlea  Coal  Co.   [1911]   S.  workman  who  was  inherently  weak  in- 

C.   864,   48   Scot.   L.   R.   768,   4   B.   W.  ternally  ruptured   a  blood  vessel  when 

Comp.  Cas.  417.  making  an  effort  to  start  the  wheel  of  a 

Where    a    workman    unloading    coal  gas  engine,  which  had  become  stiff  from 

from  a  ship  is  seized  with  an  epileptic  disuse. 

fit  and  falls  down  the  hatchway  into  the  A  workman  employed  to  make  a  steam 

hold,  it  is  an  accident.     Wicks  v.  Dow-  pipe  joint,  who  suffers  injury  through 

ell  [1905]  2  K.  B.  225,  74  L.  J.  K.  B.  the  red  lead  coming  in  contact  with  a 

N.  S.  572,  53  Week.  Rep.  515,  92  L.  T.  finger  which  had  previously  been   in  a 

N.  S.  677,  21  Times  L.  R.  487,  2  Ann.  blistered  condition,   does  not  suffer  in- 

Cas.  732.  jury   by   "accident."     Walker  v.   UUe- 

It  may  be  found  that  the  death  of  shall  Coal  Co.  [1900]   1  Q.  B.   (C.  A.) 
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On  the  other  hand,  it  is  considered  that  an  injury  was  caused  by 
an  "accident"  whenever  it  was  the  result  of  some  fortuitous  and  ex- 
ternal event,  although  the  consequences  of  the  injury  may  be  aggra- 
vated by  plaintiff's  physical  condition  at  the  time  when  he  was  hurt.* 


488,  81  L.  T.  N.  S.  769,  69  L.  J.  Q.  B. 
N.  S.  192,  64  J.  P.  85,  48  Week.  Rep. 
257,  16  Times  L.  R.  108.  But  see  Dot- 
zauer  v.  Strand  Palace  Hotel,  note  3, 
infra. 

A  death  cannot  be  attributed  to  "ac- 
cident" where  the  deceased  had  suffered 
from  progressive  heart  disease  for  some 
years,  and  was  liable  to  die  at  any 
moment,  and  death  came  while  he  was 
doing  his  normal  work.  O'Hara  v. 
Hayes  (1910)  41  Ir.  Law  Times,  71,  3 
B.  W.  Comp.  Cas.  586. 

Where  the  cause  of  a  miner's  incapaci- 
ty was  cardiac  breakdown,  due  to  the 
fact  that  the  work  in  which  he  had  for 
some  days  been  engaged  was  too  heavy 
for  him,  the  repeated  excessive  exertion 
having  strained  his  heart  unduly,  and 
he  was  not  injured  by  any  sudden  jerk, 
it  may  be  found  that  the  injury  was  not 
an  "injury  by  accident"  within  the 
meaning  of  the  act.  Coe  v.  Fife  Coal 
Go.  [1909]  S.  C.  393,  46  Scot  L.  R.  328. 

3  Where  a  workman  in  handling  a 
hammer  makes  a  mis-hit  and  strikes  a 
"flatter"  held  by  another  workman,  thus 
jarring  his  arm  and  producing  a  severe 
swelling,  there  is  an  "accident,"  al- 
though the  swollen  condition  is  declared 
by  a  doctor  to  have  been  due  to  gout 
brought  on  by  the  jar.  Lloyd  v.  Sugg 
[1900]  1  Q.  B.  486,  69  L.  J.  Q.  B.  N.  S. 
190,  81  L.  T.  N.  S.  768,  16  Times  L.  R. 
65. 

The  fact  that  a  man  who  has  died 
from  a  heat  stroke  was  by  physical  de- 
bility more  likely  than  others  so  to 
suffer  can  have  nothing  to  do  with  the 
question  whether  what  befell  him  is  to 
be  regarded  as  an  accident  or  not.  7s- 
may  v.  Williamson  [1908]  A.  C.  437,  77 
L.  J.  P.  C.  N.  S.  107,  9'J  L.  T.  N.  S.  595, 
24  Times  L.  R.  881,  52  Sol.  Jo.  713. 
See  also  G older  v.  Caledonian  R.  Go. 
(1902)  5  Sc.  Sess.  Cas.  5th  series,  123 
(workman  affected  by  nephritis;  acci- 
dent lowered  his  vitality  and  accelerat- 
ed death). 

A  man  who,  suffering  from  a  disease 
of  the  skin,  incurs  injury  by  putting 
his  hands  into  water  with  soda  and 
soft  soap  in  it,  is  injured  by  accident. 
Dotzauer  v.  Strand  Palace  Hotel  (1910) 


3  B.  W.  Comp.  Cas.  387.  Cozens-Hardy, 
M.R.,  observed:  "The  mere  circum- 
stance that  a  particular  man,  in  doing 
work  arising  out  of  and  in  the  course  of 
his  employment,  meets  with  an  accident 
which  a  perfectly  healthy  man  would 
not  have  met  with,  is  no  answer  at 
all."  But  see  Walker  v.  Lilleshall  Coal 
Go.  note  2,  supra. 

In  Federal  Gold  Mines  v.  Ennor 
(1910)  12  West  Australia  L.  R.  60,  the 
court  refused  to  set  aside  an  award  of 
compensation  made  to  a  dependent  of  a. 
miner  who,  while  suffering  from  dis- 
eased arteries  due  to  lead-poisoning 
contracted  some  years  previously,  fell 
from  a  ladder,  and  was  found  shortly 
afterwards  with  one  side  paralyzed,  and 
subsequently  died  from  cerebral  hemor- 
rhage. The  mere  fact  that  a  man  in  the 
physical  condition  of  the  decedent  might, 
have  died  even  in  the  absence  of  any 
strain  was  not  deemed  to  be  a  suffi- 
cient ground  for  ordering  a  new  trial. 

A  cerebral  hemorrhage  caused  by  ex- 
ertion is  an  injury  caused  by  accident 
although  at  the  time  of  the  first  attack 
the  arteries  were  in  a  degenerate  con- 
dition, which  rendered  such  an  attack 
more  likely  to  occur.  M'Innes  v.  Duns- 
muir   [1908]    S.  C.   1021. 

Where  a  workman  dies  from  the  rup- 
ture of  an  aneurism,  and  "the  death  is 
caused  by  a  strain  arising  out  of  the 
ordinary  work  of  the  deceased  operat- 
ing upon  a  condition  of  body  which  was 
such  as  to  render  the  strain  fatal,"  he 
suffers  an  injury  by  "accident"  within 
the  meaning  of  the  act.  Hughes  v. 
Clover  [1909]  2  K.  B.  798,  78  L.  J.  K. 
B.  N.  S.  1057,  101  L.  T.  N.  S.  475,  25- 
Times  L.  R.  760,  53  Sol.  Jo.  763,  af- 
firmed in  [1910]  A.  C.  242,  79  L.  J.  K. 
B.  N.  S.  470,  102  L.  T.  N.  S.  340,  2ff 
Times  L.  R.  359,  54  Sol.  Jo.  375,  3  B. 
W.  Comp.  Cas.  275,  47  Scot.  L.  R.  885. 

In  WarnoeJc  v.  Glasgoio  Iron  &  SteeX 
Go.  (1904)  6  Sc.  Sess.  Cas.  5th  Series, 
474,  it  was  held  to  be  a  question  of 
fact  for  the  jury  whether  the  death  of  a 
miner  seventy-nine  years  old,  who  died 
after  having  been  injured  by  the  fall 
of  a  stone  from  the  roof  of  a  pit  was- 
caused  by  the  injury  or  by  apoplexy. 
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Where  the  injury  is  the  gradual  result  of  doing  a  particular  kin( 
•of  work,  so  that  it  would  be  impossible  to  refer  the  happening  of  th- 
in jury  to  any  particular  day,  and  it  is  what  might  naturally  be  ex 
pected  if  work  of  that  character  is  pursued,  it  is  not  an  "accident." 

On  the  other  hand,  where  a  disease  is  the  direct  result  of  unusua 
■circumstances  connected  with  the  work,  and  is  not  the  necessary  re 
.suit  of  pursuing  the  work,  it  is  to  be  considered  as  caused  by  acci 
■dent.* 

Injuries  resulting  from  an  assault  by  third  persons  upon  a  work 
man  while  he  is  acting  strictly  within  the  scope  of  his  employmen 
in  defending  the  property  of  his  employer  is  an  "accident."  ^ 

The  burden  of  proving  that  the  injury  was  caused  by  accident  aris 
ing  out  of  and  in  the  course  of  the  employment  is  upon  the  applicant. 


i  Steel  V.  Cammell  [1905]  2  K.  B. 
•232,  74  L.  J.  K.  B.  N.  S.  610,  53  Week. 
Rep.  612,  93  L.  T.  N.  S.  357,  21  Times 
L.  R.  490,  2  Ann.  Cas.  142  (gradual 
lead-poisoning  contracted  by  a  ship- 
caullcer)  ;  Marshall  v.  East  Holywell 
Coal  Co.  (1905)  93  L.  T.  N.  S.  360,  21 
'Times  L.  R.  494  (gradual  formation  of 
.abcesses,  one  in  the  hand  caused  by 
continual  use  of  the  pick,  the  other  in 
the  knee  caused  by  continual  kneeling 
■while  at  -work) . 

Enteritis  contracted  by  inhaling  se'w- 
•er  gas  while  ■working  in  a  sewer  is  not 
an  "injury  by  accident."  Brodericlc  v. 
London  County  Council  [1908]  2  K.  B. 
807,  77  L.  J.  K.  B.  N.  S.  1127,  99  L.  T. 
N.  S.  569,  24  Times  L.  R.  822,  15  Ann. 
'Cas.  885. 

Except  in  the  case  of  the  industrial 
or  scheduled  diseases,  unless  the  appli- 
'cant  can  indicate  the  time,  the  day, 
and  circumstance,  and  place,  in  which 
the  accident  has  occurred  by  means  of 
some  definite  event,  the  case  cannot  be 
brought  within  the  general  purview  of 
the  act,  and  does  not  entitle  the  work- 
man or  his  dependents  to  compensa- 
tion. Bke  V.  Hart-Dyke  [1910]  2  K.  B. 
'677,  80  L.  J.  K.  B.  N.  S.  90,  103  L.  T. 
N.  S.  174,  26  Times  L.  B.  613,  3  B.  W. 
Comp.   Cas.   482. 

5  A  disease  which  is  a  consequence  of 
an  accident,  although  not  the  natural 
result,  is  within  §  1  of  the  act.  Ystra- 
■dowen  Colliery  Co.  v.  Griffiths  [1909] 
2  K.  B.  533,  78  L.  J.  K.  B.  N.  S.  1044, 
100  L.  T.  N.  S.  869,  25  Times  L.  R. 
622. 

Inflammation  of  the  kidneys,  caused 
liy  being  obliged  to  work  in  water  for 


a  fortnight,  is  injury  by  accident 
Sheerin  y.  Clayton  [1910]  2  I.  R.  105 
44  Ir.  Law  Times,  23,  3  B.  W.  Comp 
Cas.  583. 

An  infection  with  anthrax  while  sort 
ing  wool  is  an  "accident."  Brintons  v 
Turvey  [1905]  A.  C.  230,  74  L.  J.  K 
B.  N.  S.  474,  53  Week.  Rep.  641,  9i 
L.  T.  N.  S.  578,  21  Times  L.  R.  444 
It  is  to  be  noted  that  this  case  was  de 
cided  prior  to  the  enactment  of  tin 
third  schedule  of  the  act  of  1906. 

Where  a  miner  was  employed  in  hew 
ing  coal,  and  while  so  employed  a  piec( 
of  coal  worked  itself  into  his  knee,  witl 
the  result  that  blood  poisoning  set  ii 
and  caused  his  death,  there  was  an  in 
jury  resulting  from  an  "accident." 
Thompson  y-Ashington  Coal  Go.  (1901] 
84  L.  T.  N.  S.  (C.  A.)  412,  17  Times  L 
E.   345. 

6  A  gamekeeper  who  is  beaten  bi 
poachers  suffers  an  injury  by  "acci 
dent"  within  the  act.  Anderson  v.  Bal 
four  [1910]  2  I.  R.  497,  44  Ir.  Lav 
Times,   168,   3   B.   W.   Comp.   Cas.   588 

The  murder  of  a  cashier  for  the  sak< 
of  robbery  was  an  "accident"  within  thi 
statute.  Nislet  v.  Rayne  [1910]  2  K 
B.  689,  80  L.  J.  K.  B.  N.  S.  84,  103  L 
T.  N.  S.  178,  26  Times  L.  R.  632,  5' 
Sol.  Jo.  719,  3  B.  W.  Comp.  Cas.  507 

But  an  employee  taking  the  place  o 
strikers,  who  is  assaulted  by  the  latter 
is  not  injured  by  accident.  Murray  v 
Denholm  d  Co.  [1911]  S.  C.  1087,  4i 
Scot.  L.  E.  896. 

T  McDonald  v.  The  Banana  [1908]  i 
K.  B.  926,  24  Times  L.  R.  887,  52  Sol 
Jo.  741,  78  L.  J.  K.  B.  N.  S.  26,  9! 
L.    T.    N.    S.    671;    Honor    v.    Painter 
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1806.  [768]  "Out  of  and  in  the  course  of  the  employment"  (sec.  1, 
subs.  1). — This  phrase  embraces  only  those  accidents  which  happen  to 
a  servant  while  he  is  engaged  in  the  discharge  of  some  function  or 
■duty  which  he  is  authorized  to  undertake,  and  which  is  calculated  to 
further,  directly  or  indirectly,  the  master's  business.^ 

(1911)  4  B.  W.  Comp.  Caa.  188;  gine  which  he  had  left  in  order  to  ask  a 
Brovme  v.  Kidman  (1911)  4  B.  W.  traffic  regulator  why  he  had  been  or- 
■Comp.  Cas.  199 ;  Powers  v.  Smith  dered  to  take  it  to  a  certain  place. 
(1910)  3  B.  W.  Comp.  Cas.  470;  Ooodlet  v.  Caiedoman  R.  Go.  (1902)  4 
Walker  v.  Murray  [1911]  S.  C.  825,  48  So.  Sess.  Cas.  5th  series,  986,  39  Scot. 
Scot.  L.  R.  741,  4  B.  W.  Comp.  Cas.  L.  E.  759,  10  Scot.  L.  T.  203. 
409 ;  Hawkins  v.  Powells  Tillery  Steam  Where  an  engineer  who,  after  being 
■Coal  Co.  [1911]  1  K.  B.  988,  80  L.  J.  relieved  of  duty  when  his  engine  was  on 
K.  B.  N.  S.  769,  104  L.  T.  N.  S.  365,  27  a  siding,  walked  along  the  track  to  a 
Times  L.  R.  282,  55  Sol.  Jo.  329,  4  B.  station,  where  he  had  to  report  himself 
"W.  Comp.  Cas.  178  (an  aged  workman  as  being  off  duty.  Todd  v.  Caledonian 
in  colliery  died  from  angina  pectoris)  ;  R.  Co.  (1899)  1  Sc.  Sess.  Cas.  5th  se- 
Marshall  v.  The  Wild  Rose  [1910]  A.  ries,  1047,  36  Scot.  L.  R.  784,  7  Scot. 
C.  486,  79  L.  J.  K.  B.  N.  S.   912,  103    L.  T.  85. 

L.  T.  N.  S.  114,  26  Times  L.  R.  608,  Where  the  injury  was  received  by  a 
54  Sol.  Jo.  078,  3  B.  W.  Comp.  Cas.  servant  who  was  sitting  near  a  iire 
514,  11  Asp.  Mar.  L.  Cas.  409,  48  warming  himself,  while  he  was  waiting 
Scot  L.  R.  701  (sailor  left  his  berth  for  the  arrival  of  some  trucks,  the 
on  a  hot  night  to  cool  himself  on  deck;  wheels  of  which  it  was  his  duty  to  oil. 
body  found  next  morning  under  gun-  Harrison  v.  Whittaker  ( 1899 )  16  Times 
wale  where  members  of  crew  sometimes  L.  R.  (C.  A.)  108,  64  J.  P.  54. 
sat    down).  Where    the    workman's    injury    was 

"A  workman  is  bound  clearly  to  show  caused  by  a  rock  which  fell  while  he 
the  nature  of  the  accident  which  hap-  was  shoveling  ore  in  a  chute.  Cervio 
pened  to  him,  and  that  it  occurred  in  v.  Granby  Consol.  Min.  Smelting  & 
the  course  of  his  employment."  Du-  Power  Go.  (1910)  15  B.  C.  192. 
rocher  v.  Kinsella  (1911)  Rap.  Jud.  Where  an  officer  of  a  vessel  suffered 
<5uebec  40  C.   S.   459.  a   sunstroke   while    doing   duty   on   the 

1  (a)  Compensation  allowed. — Where  unsheltered  steel  deck  of  his  vessel, 
3.  carter  in  the  employment  of  a  rail-  in  a  West  Indian  port.  Dames  v.  Gil- 
way  company  was  injured  while  he  was  lespie  (1911)  105  L.  T.  N.  S.  494,  28 
endeavoring  to  stop  a  horse  which  had  Times  L.  R.  6,  56  Sol.  Jo.  11. 
suddenly  started  off,  from  some  unex-  Where  an  officer  of  a  vessel  who  had 
plained  cause,  with  the  cart.  Devine  v.  previously  complained  of  feeling  dizzy 
Caledonian  R.  Co.  (1899)  1  Sc.  Sess.  disappeared  in  broad  daylight  and  calm 
Cas.  5th  series,  1105,  36  Scot.  L.  R.  877,  weather  from  the  deck,  where  he  had 
7  Scot.  L.  T.  99.  been    on   duty.     The  Swansea   Vale  v. 

Where  a  miner,  believing  that  a  shot  Rice  (1911)  104  L.  T.  N.  S.  658,  27 
had  missed  fire,  went  forward  to  exam-  Times  L.  R.  440,  55  Sol.  Jo.  497,  4  B. 
ine  it,  and  was  injured  by  the  explosion  W.  Comp.  Cas.  298,  48  Scot.  L.  R.  1095 
■of  the  charge.  M'Nicol  v.  Spiers  (1899)  (there  was  no  suggestion  of  murder 
1    Sc.    Sess.    Cas.    5th    series,    604,    36    or  suicide). 

Scot.  L.  R.  428,  6  Scot.  L.  T.  353.  Where   a   cashier  who  was   traveling 

Where  a  workman  undertook  to  as-  with  a  large  sum  of  money  was  set 
■cend  by  a  hoist  to  a  platform  for  the  upon  and  killed  by  robbers.  Nishet  v. 
purpose  of  obtaining  a  certain  article  Rayne  [1910]  2  K.  B.  689,  80  L.  J.  K. 
which  he  required  for  his  work.  Logue  B.  N.  S.  84,  103  L.  T.  N.  S.  178,  26 
V.  FuUerton  (1901)  3  Sc.  Sess.  Cas.  5th  Times  L.  R.  632,  54  Sol.  Jo.  719,  3  B.  W. 
series,  1006,  38  Scot  L.  R.  738,  9  Scot.    Comp.  Cas.  507. 

L.   T.   152.  Where  an  insurance  agent  whose  du- 

Where    an    engineer    was    run    down,   ty  it  was  to  go  from  door  to  door  to 

■when  recrossing  a  track  to  reach  his  en-    collect  premiums  for  his  company  fell 
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If  the  act  which  caused  the  injury  was  within  the  scope  of  the  serv 
ant's  employment,  the  mere  fact  that  he  had  been  expressly  forbidder 

down  a  stairway  while  at  his  work,  over  the  route  which  the  colliers  or 
Refuge  Assur.  Co.  v.  Millar  (1911)  49  dinarily  took  in  leaving  the  pit.  Gam 
Scot.  L.  R.  67.  V.    Norton   Bill   Colliery   Co.    [1909]    i 

Where  a  salesman  and  collector  while  K.  B.  539,  78  L.  J.  K.  B.  N.  S.  921 
riding  a  bicycle  in  pursuit  of  his  em-  100  L.  T.  N.  S.  979,  25  Times  L.  R 
ployment  was  kicked  in  the  knee  by  a    640. 

passing  horse.  M'Neice  v.  Singer  Sew-  Where  a  commercial  traveler  whil' 
ing  Mach.  Co.  [1911]  S.  C.  13,  48  Scot,  going  to  the  station  to  take  a  trair 
L.  R.  15,  4  B.  W.  Comp.  Cas.  351.  home  fell  into  a  canal  and  was  drown<5d 

Where  a  canvasser  and  collector  who  Dickinson  v.  Barmack  (1908)  124  L 
with    the    knowledge    of    his    employer,    T.  Jo.  403. 

but  not  at  his  direction,  rode  a  bicy-  Where  a  collier  awaiting  transpor 
cle,  and  was  struck  and  killed  by  a  tation  to  his  home,  which  was  part  ol 
tram  car.  Pierce  v.  Provident  Clothing  the  implied  term  of  the  contract,  was 
c6  Supply  Co.  [1911]  1  K.  B.  997,  80  knocked  down  and  injured.  Gremini 
L.  J.  K.  B.  N.  S.  831,  104  L.  T.  N.  S.  v.  Guest  [1908]  1  K.  JB.  469,  77  L.  J 
473,  27  Times  L.  R.  299,  55  Sol.  Jo.  K.  B.  N.  S.  326,  98  L.  T.  N.  S.  335 
363,  4  B.  W.  Comp.  Cas.  242.  24  Times  L.  R.  189. 

Where  a  brakeman  fell  while  try-  Where  a  collier  was  injured  by  the 
ing  to  climb  from  a  wagon  to  a  brakes-  slamming  of  an  iron  gate  on  the  em- 
van,  with  a  view  to  using  the  steps  on  ployer's  premises,  which  he  was  obliged 
the  van  to  descend  to  the  ground,  while  to  pass  through.  Hoskins  v.  Lancaster 
the  train  was  slowly  passing  a  set  of  (1910)  26  Times  L.  R.  612,  3  B.  W, 
points.     Evans  v.  Astley   [1911]   A.  C.    Comp.  Cas.  476. 

674,  80  L.  J.  K.  B.  N.  S.  1177, 105  L.  T.  Where  a  workman  feeling  thirsty  af 
N.  S.  385,  27  Times  L.  R.  557,  4  B.  W.  his  work  goes  for  a  drink  of  water  to 
Comp.  Cas.  319.  a  place   close  at  hand  on  his  master's 

Where  a  miner,  in  descending,  left  premises,  and  is  injured  before  return- 
the  cage  by  mistake  before  it  reached  ing  to  his  place  of  work.  Keenan  v. 
the  level  at  which  he  was  working,  and,  Flemington  Goal  Go.  (1902)  5  Sc.  Sess. 
on  finding  that  the  cage  had  resumed  Cas.  5th  series,  164,  40  Scot.  L.  R.  144, 
its  descent,  went  down  to  the  next  10  Scot.  L.  T.  409. 
level,  and  for  some  unexplained  reason  Where  a  workman  employed  to  watch 
proceeded  600  or  700  feet  along  a  road  trawlers  on  a  quay,  whose  watch  con- 
leading  in  the  opposite  direction  from  tinned  for  twenty-five  hours,  and  who 
the  road  leading  to  his  work,  and  there  was  to  furnish  his  own  food  and  drink, 
met  his  death  by  scalding  from  the  ex-  left  his  place  of  duty  for  a  short  time 
haust  steam  from  a  pump.  Sneddon  to  get  a  drink,  and  was  injured  on 
V.  Greenfield  Coal  &  Brick  Co.  [1909-  returning  to  the  quay.  Low  v.  Gener- 
10]  S.  C.  362,  47  Scot.  L.  R.  337,  3  B.  al  Steam  Fishing  Co.  [1909]  A.  C.  523, 
W.  Comp.  Cas.  557  (unavoidable  infer-  78  L.  J.  P.  C.  N.  S.  148,  101  L.  T.  N.  S. 
ence  was  that  he  had  lost  his  way,  and  401,  25  Times  L.  R.  787,  53  Sol.  Jo. 
blundered  into  the  place  where  he  was  763. 
injured).  Where  a  workman  who,  in  the  course 

Where  a  workman  employed  by  a  of  his  employment,  was  sitting  on  a 
lion  tamer  was  injured  while  attempt-  wagon  which  was  being  drawn  by  a 
ing  to  get  a  lion  back  into  its  cage,  traction  engine,  fell  from  the  wagon  in 
Hapelman  v.  Poole  (1908)  25  Times  an  attempt  to  recover  his  pipe  which 
L.  R.  155.  he  had  dropped.     M'Lauchlan  v.  .inder- 

Where  a  workman  employed  in  a  son  [1911]  S.  C.  529.  The  lord  presi- 
stable  was  bitten  by  the  stable  cat  dent  said:  "He  had  a  right  to  be  at 
while  eating  his  dinner.  Rowland  v.  the  place,  riding  on  or  walking  beside 
Wright  (1908)  77  L.  J.  K.  B.  N.  S.  the  wagons;  he  was  within  the  time 
1071,  24  Times  L.  R.  852  [1909]  1  K.  during  which  he  was  employed,  because 
B.  963,  99  L.  T.  N.  S.  758.  the  accident  happened  during  the  actu- 

Where  a  collier  in  leaving  the  pit  al  period  of  transit;  and  he  was  do- 
tried  to  get  under  some  trucks  standing    ing  a  thing  which  a  man  while  working 
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may  reasonably  do, — a  workman  of  his 
sort  may  reasonably  smoke,  he  may 
reasonably  drop  his  pipe,  and  he  may 
reasonably  pick  it  up  again." 

Where  a  workman  while  engaged  in 
chipping  the  burs  from  a  steel  plate 
with  a  cold  chisel  was  injured  by  a 
piece  of  the  steel  so  chipped  off,  which 
struck  him  in  the  eye.  Neville  v.  Kelly 
Bros.  (1907)  13  B.  C.  125.  The  some- 
what singular  contention  rejected  by 
the  court  was  that  the  occurrence  in 
question  was  an  expected  liability  nat- 
urally resulting  from  the  occupation 
in  which  the  workman  was  engaged,  and 
therefore  did  not  involve  the  element  of 
the  fortuitous,  apart  from  which  an 
"accident"  is  not  predicable. 

Where  a  workman  employed  by  an 
undertaker  and  funeral  contractor  left 
home  in  the  morning  uninjured,  and  re- 
turned bearing  injuries  which  were  con- 
sistent with  his  having  been  bruised 
while  carrying  a  coffin,  the  recorder 
may  find  that  he  suffered  from  acci- 
dent arising  out  of  and  in  the  course  of 
his  employment.  Wright  v.  Kerrigan 
[1911]  2  I.  E.  301.  Concerning  the  de- 
cision in  Mitchell  v.  Glamorgan  Coal 
Co.  (1907)  23  Times  L.  R.  588.  Cherry, 
h.  J.,  said:  "Practically  all  that  was 
proved  there  was  that  the  man  went 
out  to  his  work  uninjured,  and  that  he 
came  back  with  a  crushed  finger.  But 
from  that  one  fact  the  court  of  appeal 
held  that  the  county  court  judge  was 
at  liberty  to  infer,  first,  that  the  injury 
was  caused  by  an  accident;  secondly, 
that  the  accident  arose  in  the  course  of 
the  employment;  and,  thirdly,  that  it 
arose  out  of  the  employment." 

A  boy  employed  in  a  boot  factory,  who 
was  directed  to  take  an  insole  down 
stairs  to  have  it  remolded,  and  in  the 
absence  of  the  operator  of  the  molding 
machine  attempted  to  remold  it  himself, 
and  was  injured,  is  entitled  to  compen- 
sation where  he  had  not  been  expressly 
forbidden  to  touch  the  molding  ma- 
chine. ToUn  V.  Beam  [1910]  2  I.  E. 
639,  44  Ir.  Law.  Times  197. 

Injury  to  a  bricklayer  on  a  scaf- 
folding 23  feet  high,  by  lightning,  may 
be  said  to  be  caused  by  an  accident  aris- 
ing out  of  the  employment.  Andrew 
V.  Failsworth  Industrial  Soc.  [1904]  2 
K.  B.  32,  73  L.  J.  K.  B.  N.  S.  511,  68 
J.  P.  409,  52  Week.  Rep.  451,  90  L.  T. 
N.  S.  611,  20  Times  L.  R.  429. 

An  engine  driver  who  was  struck 
by  a  stone  wilfully  let  drop  by  a  boy 


from  an  overhead  bridge  suffered  an  in- 
jury by  accident  arising  out  of  and  in 
the  course  of  his  employment.  Ghallis 
v.  London  &  8.  W.  R.  Co.  [1905]  2 
K.  B.  154,  74  L.  J.  IC  B.  N.  S.  569,  53 
Week.  Rep.  613,  93  L.  T.  N.  S.  330,  21 
Times  L.  R.  486. 

Where' a  workman  in  the  employment 
of  ship  builders  was  oiling  a  machine 
at  which  he  was  working  with  a  brush 
which  was  not  the  one  belonging  to  the 
machine,  and  another  workman  came 
up,  and,  claiming  the  brush  as  his,  pulled 
it  away  from  the  claimant,  and  in  so 
doing  injured  the  latter's  hand,  the  in- 
jury was  caused  by  accident  arising 
out  of  and  in  the  course  of  the  em- 
ployment. M'Intyre  v.  Rodger  (1903) 
6  Sc.  Sess.  Cas.  5th  series,  176,  41  Scot. 
L.  R.  107,  11  Scot.  L.  T.  467. 

An  arbiter  is  justified  in  finding  that 
the  death  of  an  engineer  of  a  steam 
tug  was  due  to  an  accident  arising  out 
of  the  employment,  where  he  was  seen 
at  5  A.  M.  in  his  bunk,  and  one  hour 
afterwards  his  bunk  was  empty  and 
his  work  clothes  were  beside  it,  and 
some  days  after  his  body  was  found 
clad  in  his  night  clothes,  and  death  was 
caused  by  drowning,  there  being  no  sug- 
gestion of  suicide.  Mackinnon  v.  Miller 
[1909]    S.   C.   373,  46   Scot.  L.   R.  299. 

In  Broib-n  v.  Scott  (1899)  2  W.  C.  C. 
11,  Times  Newspaper,  June  12,  1899,  the 
court  of  appeals  (Williams,  L.  J.,  dis- 
senting) allowed  recovery  to  be  had  for 
an  injury  received  by  a,  boy  who  under- 
took to  oil  a  machine  while  in  motion, 
in  compliance  with  the  order  of  a  fel- 
low workman,  who  had  no  authority 
over  him,  but  told  him  falsely  that  his 
foreman  had  given  the  direction  thus 
conveyed  to  him.  But  this  decision  can 
scarcely  be  intended  to  embody  any  gen- 
eral principle. 

(b)  Compensation  refused. — Where 
an  injury  was  received  by  a  ticket  col- 
lector while  riding  on  the  footboard  of 
a  train  for  his  own  pleasure,  and  not 
for  any  object  of  his  employment. 
Smith  V.  Lancashire  d  Y.  R.  Co.  [1899] 
1  Q.  B.  (C.  A.)  141,  68  L.  J.  Q.  B.  N. 
S.  51,  47  Week.  Rep.  146,  79  L.  T.  N.  S. 
633,  15  Times  L.  R.  64.  The  court  em- 
phasized the  point  that,  to  render  an 
employer  liable  to  pay  compensation, 
the  accident  must  arise,  not  only  "out 
of,"  but  also  "in  the  course  of,"  the 
employment. 

Where  an  engine  driver  got  down 
from  his  engine,  and  crossed  a  siding 
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to  reecive  a  book  from  a  friend,  and 
was  struck  by  some  trucks  being  shunted 
on  the  siding.  Reed  v.  Great  Western 
R.  Co.  [1908]  W.  N.  212,  affirmed  in 
[1909]  A.  C.  31,  78  L.  J.  K.  B.  N.  S. 
31,  99  L.  T.  N.  S.  781,  25  Times  L.  R. 
36,  53  Sol.  Jo.  31. 

Where  a  workman  went,  for  purposes 
of  his  own,  into  a  dangerous  place, 
when  the  places  provided  by  the  em- 
ployer were  in  good  order  and  close  at 
hand.  Thomson  v.  Flemington  Goal  Co. 
[1911]  S.  C.  823,  48  Scot.  L.  R.  740,  4 
B.  W.  Comp.  Cas.  406. 

Where  a  workman  deliberately  went 
into  a.  dangerous  place  for  purposes  of 
his  own.  Rose  v.  Morrison  (1911)  80 
L.  J.  K.  B.  N.  S.  1103,  105  L.  T.  N.  S. 
2,  4  B.  W.  Comp.  Cas.  277. 

Where  a  collier  who  was  employed 
to  hew  coal  in  a  particular  part  of  a 
mine  deliberately  and  for  his  own  ad- 
vantage went  to  a  different  part  of  the 
mine.  Weiffhill  v.  South  Hetton  Coal 
Go.   [1911]  2  K.  B.  757,  note. 

Where  a  workman  ignored  warnings 
and  attempted  to  climb  onto  a  moving 
traction  engine.  McKeovm  v.  MoMv/r- 
ray  (1911)  45  Ir.  Law  Times  190. 

Where  a  brusher  in  a  mine,  in  viola- 
tion of  a  known  rule,  jumped  in  a 
hutch  that  was  being  taken  to  the 
bottom  of  the  mine.  Kane  v.  Merry 
[1911]  S.  C.  533,  48  Scot.  L.  R.  430, 
4  B.  W.  Comp.  Cas.  379. 

Where  a,  dock  employee  jumped  on- 
to railway  wagon  for  a  lift  home.  Mor- 
rison V.  Clyde  'Navigation  [19091  S.  C. 
59,  46  Scot.  L.  R.  40. 

Where  a  workman  was  injured  while 
mounting  an  empty  cart  to  ride  from 
one  of  his  employer's  farms  to  another, 
it  being  his  duty  to  go,  but  he  having 
no  duty  in  connection  with  the  cart. 
Parker  v.  Pout  (1911)  105  L.  T.  N.  S. 
493. 

Where  a  workman  in  the  employ  of  a 
railroad  took  a  short  cut  along  the  rail- 
way line,  instead  of  going  around  by 
the  road.  M'Laren  v.  Caledonian.  R.  Go. 
[1911]  S.  C.  1075,  48  Scot.  L.  R.  885. 

Where  the  applicant  was  employed  as 
a  cook  in  a  hotel  wherein  the  kitchen 
and  the  bar  were  on  the  same  level,  and 
a  drunken  customer  came  out  of  the  bar 
into  the  kitchen,  where  he  had  no  busi- 
ness to  be,  and  made  a  rush  at  the 
cook,  who,  in  trying  to  avoid  him,  put 
her  arm  through  a  glass  door.  Murphy 
V.  Berwick  (1909)  43  Ir.  Law.  Times 
(C.  A.)    126.    Walker,  L.  C,  said  that 


the  employer  is  not  liable  for  the  toi 
tious  act  of  a  third  party,  where  sue 
act  is  not  a  risk  reasonably  to  be  cor 
templated  by  the  employee  in  taking  th 
employment. 

Where  an  accident  happened  to  i 
workman  while  engaged  at  his  work 
through  a  tortious  act  of  a  fellow  work 
man,  which  had  no  relation  whatever  t( 
their  employment.  Armltage  v.  Lanca 
shire  &  Y.  R.  Co.  [1902]  2  K.  B.  (C 
A.)  178,  71  L.  J.  K.  B.  N.  S.  778,  6( 
J.  P.  613,  86  L.  T.  N.  S.  883,  18  Timei 
L.  R.  648;  Fitzgerald  v.  Clarke  [1908 
2  K.  B.  796,  77  L.  J.  K.  B.  N.  S.  1018 
99  L.  T.  N.  S.  101. 

Where  a  foreman  of  sewage  worki 
was  stabbed  by  a  drunken  man  during  i 
fight  on  the  street  where  the  pipes  wer( 
being  laid.  Collins  v.  Collins  [1907' 
2  I.  R.  104. 

Where  a  lad  set  to  clean  a  machine 
at  rest,  was  injured  by  the  starting  o) 
the  machine,  caused  by  him  and  anothei 
lad  who  were  playing  around  it.  CoU 
v.  Evans  (1911)  4  B.  W.  Comp.  Cas 
138. 

Where  a  drawer  in  a  coal  pit  was 
injured  while  attempting  to  take  his 
hutch  away  from  another  drawer  whc 
had  attempted  to  take  possession  of  it, 
Burley  v.  Baird  &  Go.  [1908]  S.  C.  545, 

Where  the  injury  was  caused  by  tht 
plaintiff's  fellow  workmen,  who  at  the 
time  were  not  engaged  in  their  work, 
but  were  indulging  in  horse  play.  Fal- 
coner V.  London  &  O.  Engineering  Go, 
(1901)  3  Sc.  Sess.  Cas.  5th  series,  564, 
38  Scot.  L.  R.  381,  8  Scot.  L.  T.  430. 

Where  a  domestic  servant,  while  in 
the  course  of  her  duties,  was  struck  on 
the  eye  and  blinded  by  an  indiarubbei 
ball  thrown  at  her  in  play  by  a  fellow 
servant.  Wilson  v.  Laing  [19091  S.  C. 
1230,  46  Scot.  L.  R.  843. 

Where  a  miner  attempted  to  fire  a 
shot  in  a  mine  which  it  was  not  his 
duty  to  fire.  Kerr  v.  Baird  [1911]  S. 
C.  701,  48  Scot.  L.  R.  646,  4  B.  W. 
Comp.  Cas.  397. 

Where  a  workman's  foot  was  pierced 
by  the  spikes  on  top  of  a  railing  which 
he  undertook  to  scale  in  order  to  enter 
a  church  through  a  window,  after  find- 
ing that  the  door  was  locked.  Oihson 
V.  Wilson  (1901)  3  Sc.  Sess.  Cas.  5th 
series,  661,  38  Scot.  L.  R.  450,  8  Scot. 
L.  T.  497. 

Where  a  domestic  servant  who  was 
drying  her  hair  outside  the  door  of  her 
employer's  house  was  directed  to  come 
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to  do  that  act  will  not  necessarily  be  fatal  to  his  claim.^    It  is  other- 


in  and  take  charge  of  a  baby  in  a 
cradle  close  to  a  fire,  and,  while  per- 
forming this  duty,  continued  the  opera- 
tion of  drying  her  hair,  and  was  fatally 
injured  through  her  sleeve  catching 
fire.  Clifford  v.  Joy  { 1909 )  43  Ir.  Law. 
Times  (C.  A.)  192.  Fitzgibbon,  L.  J., 
said:  "The  risk  of  taking  fire  while 
engaged  in  drying  her  hair  was  one  not 
within  the  scope  of  her  employment." 

Where  the  hand  and  arm  of  a  jour- 
neyman baker  were  frostbitten  while 
he  was  on  his  rounds  in  his  employer's 
cart.  Warner  v.  Couohman  [1011]  1 
K.  B.  (C.  A.)  351,  80  L.  J.  K.  B.  N.  S. 
526,  103  L.  T.  N.  S.  693  [1910]  W.  N. 
266,  27  Times  L.  R.  121,  55  Sol.  Jo. 
107,  4  B.  W.  Comp.  Cas.  32,  affirmed 
in  H.  L.  [1911]  W.  N.  220,  81  L.  J. 
K.  B.  N.  S.  45,  28  Times  L.  R.  58,  50 
Sol.  Jo.  70. 

Where  a  workman  while  driving  an 
engine  on  his  employer's  farm  was 
stung  by  a  wasp,  and  died  from  blood 
poisoning.  Amys  v.  Barton  [1012]  1 
K.  B.  40  [1911]  W.  N.  205,  81  L.  J. 
K.  B.  N.  S.  65,  105  L.  T.  N.  S.  619,  28 
Times  L.  R.  29. 

The  incursion  of  a  cockchafer  through 
an  open  window  into  a  room  where 
there  is  a  light  is  a  risk  common  to  all 
humanity,  and  it  is  altogether  impossi- 
ble to  say  that  the  alarm  caused  to  the 
applicant  by  the  flight  of  the  cockchafer, 
followed  by  her  putting  her  thumb  into 
her  eye,  was  something  which  arose  out 
of  her  employment.  Craske  v.  Wigan 
[1909]  2  K.  B.  635,  78  L.  J.  K.  B.  N.  S. 
994,  101  L.  T.  N.  S.  6,  25  Times  L.  E. 
632,  53  Sol.  Jo.  560. 

A  workman  who  had  been  engaged  to 
load  a  van,  and  was  promised  employ- 
ment in  unloading  it  if  he  was  at  the 
place  of  unloading  in  time,  was  not  in 
the  employment  while  riding  on  his 
bicycle  from  one  place  to  the  other. 
Perry  v.  Anglo-American  Decorating 
Co.  (1910)  3  B.  W.  Comp.  Cas.  310. 

If  it  was  no  part  of  the  applicant's 
duty  to  start  an  engine,  she  was  not 
entitled  to  compensation  for  injuries 
received  while  attempting  to  start  it. 
Losh  V.  EvoMS  (1903)  51  Week.  Rep. 
243,  19  Times  L.  R.  142. 

A  roadman  in  the  employment  of  a 
country  road  authority,  whose  employ- 
ment was  solely  to  sweep  and  put 
"blinding"  on  the  road,  was  not  injured 
by  accident  arising  "out  of  and  in  the 


course  of"  his  employment,  where  he- 
was  injured  when  stepping  down  from 
a  steam  road  roller  belonging  to  the- 
employers,  upon  which  he  had  gone  for 
the  purpose  of  breaking  up  the  boiler 
fire  so  as  to  get  up  steam  by  7  A.  m., 
under  an  arrangement  with  the  engine- 
man  to  break  up  the  fire  so  as  to  save 
the  engineman  and  fireman,  who  had' 
gone  to  their  homes  for  the  night,  fromi 
returning  before  7  A.  M.  M'A  llan  v. 
Perthshire  County  Council  (1906)  8  Sc. 
Sess.  Cas.  5th  series,  783. 

Where  a  fish  porter  in  the  employ- 
ment of  a  fish  stevedore  who  had  a  con- 
tract with  a  railway  company  for  the 
porterage  of  fish  delivered  at  one  of 
their  stations  left  the  siding  where  the 
trucks  were  customarily  discharged,  and 
went  along  the  line  of  railway  for  a 
purpose  not  connected  with  his  employ- 
ment, and  was  run  down  and  killed  by 
a  railway  engine,  he  was  not  killed 
through  an  accident  arising  "out  of  and 
in  the  course  of"  his  employment. 
Hendry  v.  Caledonian  R.  Co.  (1906-07)' 
S.  C.  732. 

A  collier  was  not  injured  by  accident 
arising  "out  of  and  in  the  course  of"' 
his  employment,  where  he  went,  on  the 
day  following  the  receipt  of  his  pay- 
note,  to  protest  against  the  amount 
thereof,  with  the  intention  of  quitting 
the  employment  unless  it  was  adjusted, 
and,  on  failing  to  receive  satisfaction, 
was  injured  while  leaving  the  place. 
Phillips  V.  Williams  (1911)  4  B.  W. 
Comp.  Cas.  143. 

2  Recovery  has  been  allowed  where  a 
carpenter,  part  of  whose  duty  was  to- 
sharpen  his  tools  on  a  grindstone  rotat- 
ed by  machinery,  had  been  forbidden  tO' 
touch  the  machinery,  and  was  injured 
while  endeavoring  to  replace  the  belt, 
which  started  the  grindstone  after  it 
had  slipped.  Whitehead  v.  Reader 
[1901]  2  K.  B.  (C.  A.)  48,  84  L.  T.  N. 
S.  514,  70  L.  J.  K.  B.  N.  S.  546,  65  J. 
P.  403,  49  Week.  Rep.  562,  17  Times- 
L.  R.  387. 

And  where  a  workman  employed  by 
the  defendants  to  attend  to  a  steam  en- 
gine within  a  shed,  and  to  a  mortar  pan 
outside  the  shed,  worked  by  the  steam 
engine  and  used  to  grind  mortar  for  a, 
building,  was  caught  in  a  revolving 
shaft,  as  a  result  of  his  entering  the- 
shed  by  a  door  which  he  had  been  for- 
bidden to  use.     McNicholas  v.  Dawson. 
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wise  where  the  prohibited  act  was  one  which  lay  entirely  outside  thi 
range  of  his  functions.* 

[1891]   1  Q.  B.  773,  68  L.  J.  Q.  B.  N.  Moore    (1909)    43  Ir.  Law.   Times    (C 

S.   470,  80  L.  T.   N.  S.   317,  47   Week.  A.)  205   (the  desertion  of  another  boat 

Rep.  500,  15  Times  L.  E.  242.  man    created    no    emergency    justifyinj 

And  where  a  collier   leaving  a  mine  the  disobedience ) . 

induced  a  boy  by  a  trucl<  to  wind  him  Where  a,  workman  tried  to  get  on  i 

up  by  a  shaft  which  was  used  only  for  moving  train  contrary  to  orders.     Pop 

pulling  up  tools,  and  by  which  the  men  v.  Hill's  Plymouth  Co.    (1910)    102   I 

were  prohibited  to  ascend,  the  boy  be-  T.  N.  S.  632,  3  B.  W.  Comp.  Cas.  339. 

ing  so  startled  when  the  collier  reached  Where  a  boy  at  work  in  a  colliery  ii 

the    top    that    he    let   go.      Douglas    v.  disobedience  to  orders  got  in  a  tub  tha 

United  Mineral  Uin.  Co.  (C.  A.)   Times  was  being  hauled  on  an  endless  chain 

Newspaper,  February  20,  1900,  2  W.  C.  Barnes  v.  Nunnery  Colliery  Co.  [1910 

C.  15.  W.  N.  248,  45  L.  J.  N.  C.  757. 

Where  the  second  engineer  lit  a  fire  Where   a   brakeman   was   injured   b; 

in  his  cabin  during  the  night  in  viola-  jumping  ofif  the  seat  of  a  lorry,  wher^ 

tion   of  orders,   but  it  was  found  that  he  had  been  expressly  forbidden  to  go 

as  matter  of  fact  some  fire  was  neces-  and  where  he  had  no  duty  to  perform 

aary   owing   to   the    intense   cold,     Ed-  Revie  v.  Cumming  [1911]  S.  C.  1032,  41 

munds    v.    The    Peterston     (1911)     28  Scot.  L.  R.  831. 

Times  L.  R.  18.  Where    a    workman    climbed    onto    i 

The   fact  that   a   miner  goes   into   a  tank  to  eat  his  dinner,  contrary  to  or 

forbidden    area    to    get    a    pick   needed  ders.     Price  v.  Lloyd    [1909]    2   K.   B 

by  him  in  his  work  does  not  take  him  804,  101  L.  T.  N.  S.  472,  25  Times  L 

out    of    his    employment.      Conway    v.  R.  759,  53  Sol.  Jo.  744. 

Pumpherston  Oil  Co.   [1911]  S.  C.  660,  Where    a    miner's    body    was    founc 

48  Scot.  L.  R.  632,  4  B.  W.  Comp.  Cas.  among  the  debris  after  a  shot  had  beei 

392.  fired  in  a  place  where  he  had  been  for 

Although   a   collier    in   going   into   a  bidden  to  go,  and  no  reason  was  showi 

dangerous   working   in    disobedience   to  for  his  being  there.     Traynor  v.  Addii 

the   colliery   special   rules,   and   against  (1911)    48    Scot.   L.   R.   820,    4   B.   W 

the  warnings  of  a  fireman  or  overlooker,  Comp.  Cas.  357. 

was  guilty  of  "serious  and  wilful"  mis-  Where    a    girl    engaged    in    passin< 

conduct,  yet  if  he  did  so  in  an  honest  sheaves  undertook,  in  disobedience  to  ai 

attempt  to  further  that  which  he  was  express  prohibition,  to  step  across  thi 

instructed  to  effect,  his  dependents  may  opening  through  which  they  were   fed 

secure     compensation     for     his     death,  merely  for  the  purpose  of  speaking  to  i 

which  resulted  from  such  act.     Harding  friend,  and  without  any  necessity  aris 

V.  Brynadu  Colliery  Co.  [1911]  2  K.  B.  ing    out    of    the    work.      Callaghan    v 

747,  80  L.  J.  K.  B.  N.  S.  1052,  105  L.  Maxwell    (1900)    2   Sc.    Sess.    Cas.    5tl 

T.  K.  S.  55,  27  Times  L.  R.  500,  55  Sol.  series,  420,  37  Scot.  L.  R.  313,  7  Scot 

Jo.  599,  4  B.  W.  Comp.  Cas.  269    (de-  L.  T.  339. 

cision  under   act  of  1906;    serious   and  A  miner  who,  after  he  had  been  sus 

wilful  misconduct  not  a  defense  where  pended,  was  directed  to  go  to  a  certaii 

death  ensues).  part  of  the  mine,  is  not  entitled  to  com 

8  Where  a  person  employed  in  a  fao-  pensation  for  injuries  while  remaininj 

tory  to  do  purely  unskilled  labor,  and  in  the  place  which  he  had  been  told  t( 

expressly  forbidden  to  touch  any  of  the  leave.     Smith  v.  South  Normanton  Col 

machinery,  was  injured  while  attempt-  liery  Co.   [1903]   1  K.  B.  204,  72  L.  J 

ing,  in  violation  of  such  orders,  to  clean  K.  B.  N.  S.  76,  67  J.  P.  381,  51  Week 

a  machine.     Loioe  v.  Pearson  [1899]   1  Rep.  209,   88   L.  T.  N.   S.  5,   19  Timei 

Q.  B.   (C.  A.)  261,  68  L.  J.  Q.  B.  N.  S.  L.  R.  128. 

122,  47  Week.  Rep.  193,  79  L.  T.  N.  S.  A  message  boy  who,  in  using  a  hois: 

654,  15  Times  L.  E.  124.  to   carry   him   to   the   third   floor   of   i 

Where  a  driver  of  a  canal  boat  vio-  building  where  it  was  his  duty  to  go 

lated  the   orders   of  his   employer,   and  instead  of  walking  up  the  stairs,  know 

attempted   to   steer  the  boat,   and  was  ingly  violates  his  orders,  is  outside  th( 

drowned    while    steering.      Whelan    v.  course  of  his  employment.     McDaid  v 
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A  workman's  employment  begins,  in  the  ordinary  course,  only 
■when  the  time  for  work  has  arrived  and  the  locality  has  been  reached 
at  which  the  work  is  to  be  performed.*  But  recovery  may  be  had  for 
an  accident  occurring  before  the  place  of  work  was  reached,  if,  dur- 
ing the  antecedent  period  within  which  it  occurred,  the  servant  was, 
as  a  matter  of  fact,  under  the  master's  control.* 


meel  [1911]   S.  C.  859,  48  Scot.  L.  R. 
765,  4  B.  W.  Comp.  Cas.  412. 

An  accident  caused  by  a  workman 
.going  into  place  where  he  has  been  for- 
bidden to  go  does  not  "arise  out  of" 
the  employment.  Powell  v.  Lanark- 
shire Steel  Co.  (1904)  6  Sc.  Sess.  Cas. 
5th  series,  1039. 

*  No  compensation  is  allowable  for 
injuries  to  a  workman  on  his  way  to 
Tiis  work  and  on  the  employer's  prem- 
ises, but  before  his  duties  began.  An- 
derson V.  Fife  Goal  Co.  (1910)  47  Scot. 
L.  R.  3  [1910]  S.  C.  8,  3  B.  W.  Comp. 
■Cas.  539 ;  nor  where  a  newly  engaged 
shepherd,  while  being  transported  with 
his  family  and  chattels  to  the  cottage 
that  he  was  to  occupy  on  the  farm,  fell 
from  the  wagon  and  was  killed.  Whit- 
bread  v.  Arnold  (1908)  99  L.  T.  N.  S. 
103. 

Where  an  employee  of  railroad  con- 
tractors engaged  in  ballasting  a  rail- 
road siding  was  run  over  by  a  train 
about  seven  minutes  before  the  hour  for 
commencing  work,  at  a  point  several 
hundred  yards  from  the  work,  as  he 
was  proceeding,  in  accordance  with  his 
■employer's  directions,  along  the  main 
track,  for  the  purpose  of  going  to  work, 
this  was  not  an  accident  arising  out  of, 
^nd  in  the  course  of,  his  employment. 
Holness  v.  Mackay  [1899]  2  Q.  B.  (C. 
A.)  319,  68  L.  J.  Q.  B.  N.  S.  724,  47 
Week.  Rep.  531,  80  L.  T.  N.  S.  831,  15 
L.  T.  N.  S.  831,  15  Times  L.  R.  351 
(Romer,  L.  J.,  dissenting). 

A  workman  employed  at  a  coal  mine, 
injured  while  going  from  his  house  to 
his  work  by  the  usual  road  and  while 
■crossing  a  railway  belonging  to  his  em- 
ployers, is  not  within  the  protection  of 
the  act,  although  the  place  of  the  acci- 
dent was  part  of  the  mine  within  the 
meaning   of   the   coal   mines   regulation 
ract  1887,  and  the  workman  might  have 
been  required  to  work  there  under  his 
contract   of  service,   when,   in   point   of 
fact,  his  only  duties  at  the  time  were 
those  of  a  miner  underground,  and  did 
jiot  actually  commence  until  he  arrived 
M.  &  S.  Vol.  v.— 340. 


at  the  lamp  cabin,  360  yards  distant 
from  the  scene  of  the  accident.  Ander- 
son V.  Fife  Coal  Co.  [1909-10]   S.  C.  8, 

47  Scot.  L.  R.  3,  3  B.  W.  Comp.  Cas. 
539. 

An  accident  to  a  workman,  caused  by 
slipping  on  some  ice  at  a  point  a  quar- 
ter of  a  mile  from  his  place  of  work, 
does  not  arise  out  of  and  in  the  course 
of  his  employment,  although  he  was  on 
the  employer's  premises  at  the  time. 
Gilmour  v.  Dorman  (1911)  105  L.  T. 
N.  S.  54,  4  B.  W.  Comp.  Cas.  279.  To 
the  same  effect,  Walters  v.  Staveley 
Coal  &  I.  Co.  (1911)  105  L.  T.  N.  S. 
119,  55  Sol.  Jo.  579,  4  B.  W.  Comp. 
Cas.  303  (workman  fell  while  making 
short  cut  over  employer's  land,  which 
the  latter  permitted  him  to  use  but  did 
not  agree  to  furnish). 

6  As,  where  an  engine  cleaner  who 
had  been  conveyed  free  of  charge  in  his 
employer's  train  to  the  place  where  ha 
was  to  do  his  work  was  run  over  while 
crossing  the  line  to  reach  the  shed 
where  the  engines  were  standing. 
Holmes  v.  Great  Northern  B.  Co.  [1900] 
2  Q.  B.  (C.  A.)  409,  83  L.  T.  N.  S.  44, 
69  L.  J.  Q.  B.  N.  S.  854,  64  J.  P.  532, 

48  Week.  Rep.  681,  16  Times  L.  R.  412, 
distinguishing  between  the  beginning  of 
the  employment  and  the  beginning  of 
work.  Compare  cases  cited  in  §  1555, 
ante. 

The  accident  arose  "out  of  and  in  the 
course  of  his  employment,"  where  a 
miner,  while  proceeding  above  ground 
to  his  work,  slipped  and  broke  his  leg 
upon  rails  belonging  to  the  mine,  lead- 
ing to  the  doorway  of  a  horizontal  pas- 
sage by  which  the  mine  was  entered, 
at  a  spot  distant  between  9  and  13  feet 
from  the  doorway.  Mackenzie  v.  Colt- 
ness  Iron  Co.  (1903)  6  Sc.  Sess.  Cas. 
5th  series,  8.  Lord  M'Laren  said:  "I 
think  the  words  'in  the  course  of  his 
employment'  cover  any  part  of  the  un- 
dertaking in  which  the  man  may  legally 
be  for  the  purposes  of  his  employment 
and  in  the  pursuance  of  his  employ- 
ment." 
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Whether  a  servant  whose  active  duties  are  finished,  but  who  is  stil 
on  his  employer's  premises,  is  entitled  to  recover  under  the  act,  prob 
ably  depends  on  the  circumstances  of  the  case.  There  seems  to  be  n< 
reason  why  a  more  rigorous  standard  should  be  applied  under  this 
act  than  under  the  common  law,  which,  as  has  been  shown  in  §  1556 
ante^  treats  a  servant  in  many  situations  as  being  still  within  the  pro 
tection  of  his  master,  although  he  may  not  be  actually  at  work.* 

Where  a  sailor  has  been  on  shore  on  leave,  and  is  injured  while  re 
turning  to  the  vessel,  a  somewhat  arbitrary  rule  has  apparently  beer 
formulated  that  if  his  injury  occurs  before  he  has  reached  the  gang 
way  leading  to  the  vessel,  no  compensation  is  allowed ;  but  if  he  has 
reached  it,  then  compensation  is  allowed  on  the  ground  that  the  in 
jury  is  an  accident  arising  "out  of  and  in  the  course  of"  his  employ 
mentJ 


See  also  Sharp  v.  Johnson  [1905]  2 
K.  B.  139,  74  L.  J.  K.  B.  N.  S.  566,  53 
Week.  Rep.  597,  92  L.  T.  N.  S.  675,  21 
Times  L.  R.  482  (servant  injured  on 
employer's  premises  after  his  arrival  on 
train,  but  some  time  before  actual  work 
began ) . 

6  In  a  Scotch  case  recovery  vpas  denied 
where  a  workman  who,  after  the  conclu- 
sion of  his  day's  work,  was  walking 
home  along  a  private  railway  track  be- 
longing to  his  employer,  was  run  over 
at  a  point  about  230  yards  from  the 
place  where  he  worked.  Caton  v.  8um- 
merlee  &  M.  Iron  &  Steel  Co.  (1902)  4 
Sc.  Sess.  Cas.  5th  series,  989,  39  Scot. 
L.  R.  762,  10  Scot.  L.  T.  204. 

A  servant  who  is  paid  by  the  hour 
for  the  number  of  hours  which  he  actu- 
ally works  during  the  week  is  entitled 
to  compensation  for  injuries  received  by 
a  wall  falling  on  him  while  eating  his 
dinner.  Blovelt  v.  Sawyer  [1904]  1  K. 
B.  271,  73  L.  J.  K.  B.  N.  S.  155.  68  J. 
P.  110,  52  Week.  Rep.  503,  89  L.  T.  N. 
S.  658,  20  Times  L.  R.  105.  And  see 
Cremins  v.  Quest  (1907)  24  Times  L. 
R.  189  (collier  waiting  at  station  plat- 
form for  employer's  train  to  take  him 
home). 

Injury  to  a  night  watchman,  caused 
by  the  falling  of  a  shanty  into  which 
he  went  to  cook  some  food,  as  it  was 
raining,  may,  in  the  absence  of  any  pro- 
hibition against  the  use  of  the  shanty, 
be  considered  as  arising  out  of  and  in 
the  course  of  his  employment.  Morris 
V.  Lambeth  Borough  Council  (1905)  22 
Times  L.  R.  22. 


An  injury  to  a  servant  who,  severa! 
hours  after  he  had  left  work,  went  tc 
the  pay  office,  as  he  was  required,  t< 
get  his  wages,  was  occasioned  "in  th( 
course  of  his  employment."  Lowry  v 
Sheffield  Coal  Co.  (1907)  24  Times  L 
R.  142. 

In  Riley  v.  Holland  [1911]  1  K.  B 
1029.  80  L.  J.  K.  B.  N.  S.  814,  104  L 
T.  N.  S.  371,  27  Times  L.  R.  327,  4  B 
W.  Comp.  Cas.  155,  where  the  appli 
cant,  who  had  been  discharged  from  s 
mill,  went  to  the  mill  two  days  after 
wards  upon  the  regular  pay  day  to  gel 
her  pay,  and  was  injured  by  slipping  or 
her  way  down  the  stairs  from  the  paj 
office,  it  was  held  that  the  accideni 
arose  out  of  and  in  the  course  of  hei 
appointment.  Cozens-Hardy,  M.  R.,  re 
ferred  to  the  observations  of  Vaughar 
Williams,  L.  J.,  in  Holness  v.  Mackat, 
[1899]  2  Q.  B.  319,  where  the  latte'i 
said:  "Though  the  employment  is  a1 
an  end  in  the  sense  that  the  workman 
(whether  rightly  or  wrongly)  has 
ceased  to  work  under  the  contract,  yel 
the  employment  may  continue  because 
of  an  obligation  of  the  employer  to  the 
workman  arising  out  of  the  course  oi 
the  employment  and  continuing  at  the 
time  of  the  occurrence  of  the  accident.'' 

7  (a)  Compensation  refused. — Where 
a  sailor  returning  to  his  ship  from  a 
week-end  at  his  son's  house  slipped  on 
some  public  steps  leading  to  the  river, 
Kelly  V.  The  Foam  Queen  (1910)  3  B, 
W.  Comp.  Cas.  113. 

Where  the  master  of  a  vessel  who 
goes    ashore   for   his   own   purposes,   as 
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A  servant  does  not  cease  to  be  in  the  course  of  his  employment, 
merely  because  he  is  not  actually  engaged  in  doing  what  is  specially 
prescribed  to  him,  if,  in  the  course  of  his  employment,  an  emergency 
arises,  and,  without  deserting  his  employment,  he  does  what  he  thinks 
necessary  for  the  purpose  of  advancing  the  work  in  which  he  is  en- 
gaged in  the  interest  of  his  master.* 

he  has  a  right  to,  falls  off  the  pier  as  Times  L.  E.  124,  55  Sol.  Jo.  124,  4  B. 
he  is  waiting  for  a  boat  from  his  vessel.    W.  Comp.  Cas.  91. 

Fletcher  v.  The  Duchess  [3911]  A.  C.  Where  a  fireman  on  a  ship  fell  from 
671,  81  L.  J.  K.  B.  N.  S.  33,  55  Sol.  a  ladder  as  he  was  returning  from 
Jo.  598,  4  B.  W.  Comp.  Cas.  317,  105  shore,  whence  he  had  gone  to  make  cer- 
L.  T.  N.  S.  12].  tain   purchases   for   himself.      Moore   v. 

Where  there  is  no  proof  that  a  sailor  Manchester  Liners  [1910]  A.  C.  498,  70 
who  had  been  on  shore  on  leave,  and  L.  J.  K.  B.  N.  S.  1175,  103  L.  T.  N.  S> 
was  drowned  while  returning  to  the  ves-  226,  26  Times  L.  R.  618,  54  Sol.  Jo. 
sel,  had  reached  the  gangway  when  he  703,  3  B.  W.  Comp.  Cas.  527,  reversing 
fell.  Kitehenham  v.  The  Johanneshurg  [1909]  1  K.  B.  417,  100  L.  T.  N.  S.  164, 
[1911]  A.  C.  417,  80  L.  J.  K.  B.  N.  S.  78  L.  J.  K.  B.  N.  S.  463,  25  Times  L. 
1102,  105  L.  T.  N.  S.  118,  27  Times  L.    R.  202. 

R.  504,  55  Sol.  Jo.  599,  4  B.  W.  Comp.  Where  a  ship  steward  fell  down  an 
Cas.  311  (accident  arose  in  the  course  unguarded  hatch  while  returning  to  the 
of  his  employment,  but  not  out  of  it),    ship,  during  the  time  when  he  had  tlie 

The  act  of  a  workman  on  a  vessel  in  right  to  go  on  shore.  Rohertson  v.  Al- 
passing  the  gangway,  and  going  further  Ian  Bros.  (1908)  77  L.  J.  K.  B.  N.  S_ 
than  he  was  required  to  do  in  order  to  1072,  98  L.  T.  N.  S.  821. 
go  on  board  by  the  proper  means  pro-  A  sailor  returning  to  his  ship  fronv 
vided,  and  in  trying  to  jump  on  board,  shore  leave,  who  fell  from  the  gangway 
which  he  had  been  warned  not  to  do,  is  supplied  for  him  to  return  to  ship  by.. 
not  in  the  course  of  his  employment.  Leach  v.  Oakley  [1910]  W.  N.  275,  27 
Martin  v.  FuUerton  &  Go.  [1908]  S.  C.  Times  L.  R.  124,  55  Sol.  Jo.  124. 
1030.  A  sailor  returning  to  his  vessel  fromi 

The  death  of  a  ship's  engineer  did  the  shore  where  he  had  been  on  leave, 
not  arise  out  of  and  in  the  course  of  his  on  business  of  his  own,  is  entitled  to^ 
employment,  Avhere  in  attempting  to  compensation  for  injuries  received  in, 
reach  his  ship,  about  100  yarc(s  from  jumping  from  the  pier  to  the  vessel, 
the  shore,  where  he  had  been  on  a  legiti-  there  being  no  other  means  of  getting- 
mate  purpose,  he  entered  a  life  boat  on  board.  Kearon  v.  Kearon  (1911)  45' 
usually  manned  by  six  men,  and  tried  Ir.  Law.  Times  96,  4  B.  W.  Comp.  Cas. 
alone  to  reach  the  ship  by  paddling  with    435. 

the  rudder,  but  was  carried  out  to  sea  ^  Durham  v.  Brown  Bros.  (1898)  1 
and  was  drowned.  Ealvorsen  v.  Sal-  Sc.  Sess.  Cas.  5th  series,  279,  36  Scot- 
vesen  (1911)  49  Scot.  L.  R.  27.  L.  E.  190,  6  Scot.  L.  T.  239. 

The  injury  to  a  sailor  who  fell  into  Where  a  clerk  employed  at  engineer- 
the  water  while  returning  to  his  ship  ing  works,  whose  duty  was  confined  tO' 
from  a  trip  on  shore,  which  was  not  weighing  and  recording  all  articles  sent. 
connected  with  his  employment,  does  out  from  the  works,  met  with  an  acci- 
not  arise  out  of  and  in  the  course  of  dent  which  resulted  in  his  death  while 
his  employment.  Hyndman  v.  Craig  helping  workmen  to  carry  a  heavy  ar- 
(1911)  45  Ir.  Law.  Times  11,  4  B.  W.  tide  to  the  weighing  machine,  the  acci- 
Comp.  Cas.  438.  dent  arose  out  of  and  in  the  course  of 

(b)  Compensation  allowed. — Where  a  the  clerk's  employment,  in  the  sense  of 
sailor  who  had  been  on  shore  on  leave,  the  act.  Goslan  v.  Gillies  [1906-07]! 
and   was    drowned    while    returning    to    S.  C.  68. 

the  vessel,  fell  after  he  had  reached  the  A  laborer  injured  while  giving  assist- 
gangway  and  was  crossing  it.  Leach  v.  ance  to  a  machine  man,  in  replacing 
Oakley  [1911]  1  K.  B.  523,  80  L.  J.  K.  some  loose  belting  while  the  machine- 
B.  N.  S.  313,  103  L.  T.  N.  S.  778,  27    was  in  motion,  was  held  entitled  to  re- 
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In  a  number  of  decisions  it  has  been  held  that  a  workman  wh( 
goes  to  the  rescue  of  his  master  or  of  another  workman,  and  is  there 
by  injured,  is  not  entitled  to  compensation.'  But  see  the  last  casi 
cited  in  the  preceding  note. 

A  servant  does  not  cease  to  be  in  the  course  of  his  employment  be 
cause  he  takes  a  wrong  or  dangerous  method  of  doing  what  might  b< 
done  safely.*"    But  he  is  out  of  the  course  of  his  employment,  where 


■cover  in  Menzies  v.  M'Quibban  (1900) 
2  Sc.  Sess.  Cas.  5th  series,  732,  37  Scot. 
X.  R.  526,  7  Scot.  L.  T.  432. 

In  Rees  v.  Thomas  [1899]  1  Q.  B. 
(C.  A.)  1015,  68  L.  J.  Q.  B.  N.  S.  539, 
47  Week.  Rep.  504,  80  L.  T.  N.  S.  578, 
]5  Times  L.  R.  301,  recovery  was  al- 
lovped  wliere  a  fireman  employed  in  a 
coal  mine  was,  in  the  course  of  his  duty, 
■carrying  a  report  of  the  state  of  the 
mine  from  the  pit's  mouth  to  the  office, 
and  the  horse  drawing  the  tramway 
truck  in  which  he  was  riding  ran  away, 
and  in  endeavoring  to  stop  it  he  fell 
and  was  killed.  Lowe  v.  Pearson  [1899] 
1  Q.  B.  (C.  A.)  261,  68  L.  J.  Q.  B.  N. 
S.  122,  47  Week.  Rep.  193,  79  L.  T.  N. 
S.  654,  15  Times  L.  R.  124  (see  note  3, 
supra),  was  distinguished  on  the  ground 
that  the  aet  there  which  was  done  out- 
side the  scope  of  the  servant's  employ- 
ment was  not  done  in  any  emergency. 

A  laborer  whose  duties  in  unloading 
a  vessel  do  not  require  him  to  go  upon 
it  does  not  go  out  of  his  employment  in 
volunteering  to  go  in  the  hold  to  rescue 
another  laborer  who  has  been  overcome 
liy  gas.  London  &  E.  Shipping  Co.  v. 
Brown  (1905)  7  Sc.  Sess.  Cas.  5th  se- 
ries, 488.  The  Lord  Justice  Clerk  said: 
"I  cannot  doubt  that,  in  a  sudden 
(emergency  where  there  is  danger,  a 
-n'orkman  does  not  go  out  of  his  employ- 
ment if  he  endeavors  to  prevent  the 
danger  from  taking  effect.  For  exam- 
ple, if,  in  a,  yard  where  a  man  is  work- 
ing, a  horse  suddenly  runs  oflf,  and 
there  is  danger  to  others,  I  would  hold 
that,  if  the  man  did  his  best  to  stop 
the  horse,  and  met  with  an  injury,  he 
suffered  that  injury  in  the  course  of 
Ills  employment.  It  would  be  a  right 
thing  to  do,  in  the  interest  of  the  safe- 
ty of  those  in  the  yard,  and  therefore 
in  the  interests  of  his  master.  The 
same  would  apply  to  the  endeavor  to 
sprag  a  runaway  wagon,  which  might 
cause  loss  of  life.  No  doubt  this  case 
is  somewhat  unusual,  and  the  endeavor 
was  made  to  liken  it  to  the  case  of  per- 


sons arriving  on  the  scene  of  a  disaster 
such  as  a  coal-pit  explosion,  and  delib 
erately  volunteering  to  join  a  rescui 
party,  and  who  therefore  could  be  helc 
not  to  be  acting  as  employees,  but  solelj 
as  individuals.  I  can  conceive  such  i 
case,  where  it  would  be  very  difficult  t( 
make  the  act  apply;  but,  in  my  view 
any  such  case  is  distinguishable  fron 
the  present  one.  Here  the  deceased  was 
at  the  work  that  was  going  on.  Hac 
one  of  the  men  who  was  with  him,  en 
gaged  in  work  on  the  quay,  come  sud 
denly  into  danger,  and  he  had  in^tantlj 
endeavored  to  save  him,  I  could  have  nc 
hesitation  in  saying  that  his  doing  sc 
was  an  act  in  the  course  of  his  employ- 
ment. I  do  not  feel  that  his  case  falls 
into  a  diflferent  category  because  the 
man  he  tried  to  save  was  engaged  at  a 
different  department  of  the  same  work 
in  the   factory." 

9  An  employee  who  goes  to  the  rescue 
of  his  employer  who  is  being  attacked 
by  a  gang  of  rowdies,  and  is  stabbed  to 
death,  is  not  injured  by  an  accident 
arising  out  of  and  in  the  course  of  his 
employment.  Collins  v.  Collins  [1907] 
2  I.  R.  104. 

A  workman  is  not  injured  by  accident 
arising  out  of  his  employment,  where 
the  injury  is  incurred  in  attempting  to 
rescue  a  fellow  workman  who,  while  en- 
gaged in  hauling  a  bogie  across  a  public 
street,  negligently  became  in  danger  of 
injury  by  the  bogie.  Mullen  v.  Stewart 
[1908]  S.  C.  991. 

'^^  Durham  v.  Brown  Bros.  (1898)  1 
Sc.  Sess.  Cas.  5th  series,  279,  36  Scot. 
L.  R.  190,  6  Scot.  L.  T.  239,  per  Lord 
McLaren. 

A  fatal  accident  to  a  workman  will 
be  deemed  to  have  occurred  in  the 
course  of  his  employment,  notwithstand- 
ing that  at  the  time  when  it  occurred 
he  was  going  from  one  place  of  his  em- 
ployment to  another  by  a  forbidden 
route,  which  was  more  dangerous  than 
another  route  which  was  available  to 
him.      McNicholas  v.  Dawson  [1899]    1 
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upon  leaving  his  place  of  work,  he  chooses  a  dangerous  exit  from  the 
premises  when  there  are  two  safe  ways  provided." 

The  burden  of  proving  that  an  accident  arose  out  of  and  in  the 
course  of  the  workman's  employment  lies  on  the  plaintiff.^'' 

Q.  B.   (C.  A.)   773,  68  L.  J.  Q.  B.  N.  S.    ard  Colliery  Co.   (1911)   28  Times  L.  E. 
470,  47  Week.  Rep.  500.  7   (death  caused  by  blood  poisoning  fol- 

11  Where  a  miner  tool:  an  obviously  lowing  an  abrasion  of  the  skin ;  nothing 
dangerous  and  unused  path  from  the  to  show  that  the  abrasion  was  received 
pit.  Hendry  v.  United  Collieries  [1910]  in  the  employment)  ;  Karemaker  v.  The 
S.  C.  709,  4/  Scot.  L.  K.  635,  3  B.  W.  Corsican  (1911)  4  B.  W.  Comp.  Cas. 
Comp.   Cas.  567.  295   (sailor  suffering  from  frost-bite  did 

Where  a  miner  leaves  his  work  by  an  not  prove  that  it  was  due  to  any  par- 
unauthorized  route.  Hendry  v.  United  ticular  circumstance  of  the  employ- 
Collieries  (1909-10)  S.  C.  709.  Lord  ment)  ;  O'Brien  v.  Star  Line  [1908]  S. 
Dunedin  said:  "Where  there  is  a  per-  C.  1258;  Carrick  v.  North  British  Loco- 
fectly  proper  and  recognized  road  out  motive  Co.  [1909]  S.  C.  698;  M'Adam 
of  premises,  it  is  impossible  to  say  that  v.  Harvey  [1903]  2  I.  R.  (C.  A.)  511; 
a  man  is  in  the  course  of  his  employ-  Gatton  v.  Limerick  8.  8.  Co.  (1910)  44 
ment  if  he  neglects  that  road  and  goes  Ir.  Law.  Times  141  [1910]  2  I.  R.  (C. 
by  some  other  means  of  exit  which  in    A.)   561. 

point  of  fact  is  really  no  road  at  all."  The  inference  may  be  drawn  that  the 

An  engine  driver  who  goes  across  the  Injury  arose  out  of  and  in  the  course 
rails  for  his  own  purposes,  when  his  of  the  employment,  where  a  night  work- 
proper  path  does  not  cross  the  rails  at  man  in  a  colliery  went  to  his  home  one 
all,  is  not  in  the  course  of  his  employ-  morning  at  the  regular  time,  with  a 
ment.  Benson  v.  Lancashire  &  Y.  R.  broken  finger,  and  there  was  nothing  to 
Co.  [1904]  1  K.  B.  242,  73  L.  J.  K.  B.  suggest  that  the  accident  happened  on 
N.  S.  122,  68  J.  P.  149,  52  Week.  Rep.  his  way  home.  Mitchell  v.  Glamorgan 
243,  89  L.  T.  N.  S.  715,  20  Times  L.  Coal  Co.  (1907)  23  Times  L.  R.  588. 
R.  139.  Where  the  deceased,  a  station  police- 

Where  a  workman  employed  at  a  coal  man,  might  legitimately  have  been  at 
mine,  proposing  to  go  home  by  crossing  the  spot  where  he  was  injured  in  the 
a  railway  siding  on  the  premises  of  the  course  of  his  duties,  the  presumption  is. 
mine  owners,  and  by  trespassing  along  that  he  had  been  injured  by  accident. 
a  railway,  was  injured  while  crossing  arising  out  of  and  in  course  of  his  em- 
the  siding,  and  there  were  two  exits  ployment,  and  in  the  absence  of  evi- 
provided  for  leaving  the  mine,  neither  dence  to  the  contrary  this  must  be 
of  which  crossed  the  siding,  the  acci-  taken  to  be  the  fact.  Grant  v.  Glasgow 
dent  did  not  arise  "out  of  and  in  the  £  8.  W.  R.  Co.  [1908]  S.  C.  187. 
course  of  the  employment"  of  the  work-  The  unexplained  drowning  of  a  sea- 
man. Haley  v.  United  Collieries  (1906-  man  not  in  the  discharge  of  his  actual 
07)   S.  C.  214.  duties  furnishes  no  ground  for  drawing 

il>  McWicholas  v.  Dawson  (1899)  68  the  inference  that  this  accident  arose 
L.  J.  Q.  B.  N.  S.  470  [1899]  1  Q.  B.  not  merely  in  the  course  of  but  out  of 
773,  80  L.  T.  N.  S.  317,  47  Week.  Rep.  his  employment.  Marshall  v.  The  Wild 
500,  15  Times  L.  R.  242;  Pomfret  v.  Rose  [1909]  2  K.  B.  46,  78  L.  J.  K.  B, 
Lancashire  d  Y.  R.  Co.  [1903]  2  K.  B.  N.  S.  536,  100  L.  T.  N.  S.  739,  25  Times 
718,  72  L.  J.  K.  B.  N.  8.  729,  52  Week.  L.  R.  452,  53  Sol.  Jo.  448,  affirmed  in. 
Rep.  66,  89  L.  T.  N.  S.  176,  19  Times  [1910]  A.  C.  486,  79  L.  J.  K.  B.  N.  S.. 
L.  R.  649;  McDonald  v.  The  Banana  912,  103  L.  T.  N.  S.  114,  26  Times  L.. 
[1908]  2  K.  B.  926,  78  L.  J.  K.  B.  N.  S.  R.  608,  54  Sol.  Jo.  678,  3  B.  W.  Comp. 
26,  99  L.  T.  N.  S.  671,  24  Times  L.  R.  Cas.  514.  And  see  Bender  v.  The  Zent 
887,  52  Sol.  Jo.  741;  Charles  v.  Walker  [1909]  2  K.  B.  41,  78  L.  J.  K.  B.  N.  S.. 
(1909)  25  Times  L.  R.  609;  Heufitt  v.  533,  100  L.  T.  N.  S.  639,  and  Gilbert  v. 
The  Duchess  [1910]  1  K.  B.  772,  79  L.  The  Nizam  [1910]  2  K.  B.  555,  79  L.  J. 
J.  K.  B.  N..  S.  867,  102  L.  T.  N.  S.  204,  K.  B.  N.  S.  1172,  103  L.  T.  N.  S.  163, 
26  Times  L.  R.  300,  54  Sol.  Jo.  325,  3  26  Times  L.  R.  604,  3  B.  W.  Comp.  Cas. 
B.  W.  Comp.  Cas.  239 ;  Jenkins  v.  Stand-   455. 
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If  the  claimant,  abows  that  the  injury  was  one  that  might  natur 
ally  follow  an  accident  siiffci'cd  in  the  employment,  the  onus  is  upoi 
the  employer  to  show  that  the  injury  was  due  to  some  other  cause.' 

The  cases  cited  in  this  section  should  be  compared  with  those  con 
sidered  in  chapter  lxvi.^  ante. 

1807.  [769]  Period  of  disablement  (sec.  1,  subs.  2,  a). — A  workmai 
whose  work  consisted  partly  of  superintendence  and  partly  of  the  ad 
justment  of  certain  machines  was  held  to  have  been  disabled  fron 
"earning  full  wages  at  the  work  at  which  he  was  employed,"  withii 
the  meaning  of  this  subsection,  where,  although  it  was  shown  tha 
after  the  accident  he  continued  to  work  for  the  same  employer  at  th( 
same  wages,  it  was  also  proved  that  he  was  unable  to  attend  to  the 
adjustment  of  machines ;  that  he  could  do  no  work  except  that  of  su 
perintendence ;  and  that  he  would  have  been  unable  to  earn  the  samt 
wages  if  he  had  had  to  take  service  under  another  employer.' 

1808.  [770]  Alternative  remedies  open  to  workmen  (sec.  1,  subs.  2 
b). — This  provision  has  been  held  not  to  prevent  a  workman  fron 
maintaining  a  common-law  suit,  after  it  has  been  determined  that  his 
case  was  not  one  which  came  within  the  purview  of  the  act.'  And  il 
has  been  held  not  to  prevent  a  workman  from  withdrawing  a  clain 

Where  there  was  no  evidence  that  a  land  v.  Macfarlane   (]900)    2   Sc.   Sess 

sailor  who  had  been  on  shore  and  was  Cas.  5th  series,  832,  37  Scot.  L.  R.  509 

returning  to  the  ship  had  ever  reached  7  Scot.  L.  T.  456;  Oreat  North  of  Scot 

the  gangway  at  all,  and  no  evidence  to  land  li.  Co.  v.  Fraser  (1900)   3  Sc.  Sess 

negative    the    possibility    that    he    had  Cas.  5th  series,  908,  38  Scot.  L.  R.  653 

gone  to  the  wharfside  for  his  own  pur-  9  Scot.  L.  T.  96. 

poses    and    slipped    over,    it    cannot   be  l  Bechley  v.  Scott  [1902]  2  I.  R.  504 

said  that  the  accident  was  one  arising  (workman    held    not    to    be    precludec 

out  of  and  in  the  course  of  his  employ-  from  maintaining  action  at  common  lavi 

ment.      KitchenJiam    v.    The   Johannes-  after  it  had  been  determined  that   his 

burg  [1910]  W.  N.  275,  27  Times  L.  R.  case  was  not  one  within  the  act  because 

127,  55  Sol.  Jo.  124.  he  had  not  been  employed  two  weeks) 

But  where  a  sailor  falls  overboard  in  A  claimant  who  has  been  refused  com 

some  unexplained  way  while  discharging  pensation  on  the  ground  that  she  was 

his   duty,   the  inference  may  be  drawn  not  a  "dependent"  of  the  deceased  work 

that  the  accident  arose  not  only  in  the  man  is  not  thereby  barred  from  raising 

course  of  the  employment  but  also  out  an  action  of  reparation  at  common  law 

of  the  employment.     Rice  v.  The  Swan-  or    under    the    employers'    liability    aci 

^ea  Vale  (1910)  102  L.  T.  N.  S.  270,  26  1880,   against   the   deceased's   employer 

Times  L.  E.  276,  3  B.  W.  Comp.   Cas.  M' Donald  v.  Dunlop   (1905)    7  Sc.  Sess 

152.  Cas.  5th  series,  533. 

13  Borland  v.  Watson,  G.  d  Co.  (1911)  A  son  who  had  claimed  compensatior 

49   Scot.  L.  R.  10    (workman  felt  pain  under  the  act  on  account  of  the  deatli 

in  knee   on   rising  from  kneeling   posi-  of  his  father,  but  was  found  to  have  nc 

tion;    had    sustained   a   wrench    to   the  title  to  insist  on  the  claim,  because  he 

Ivuee  three  years  before) .  had   been   only   partially   dependent   or 

1  Chandler  v.  Smith   [1899]    2   Q.   E.  his  father,  while  there  were  others  whc 

(C.  A.)    506,  68  L.  J.  Q.  B.  N.  S.  909,  had    been     wholly     dependent     on     the 

81  L.  T.  N.  S.  317,  47  Week.  Rep.  677,  father,  is  not,  by  reason  of  his  unsuc 

15  Times  L.  R.  480,  followed   in  Free-  cessful  claim,  barred  from  insisting  or 
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made  under  the  act,  before  there  has  been  any  decision  upon  it.*  But 
where  compensation  has  been  refused  upon  the  merits  of  the  case,  the 
workman  is  then  not  entitled  to  bring  an  action  independently  of  the 
statute.* 

But  the  broad  view  has  been  taken  by  the  court  of  appeal  in  a  later 
case,  that  if  the  workman  takes  proceedings  under  the  act,  he  has  ex- 
ercised his  option  regardless  of  the  outcome  of  such  proceedings.* 

The  personal  representatives  of  a  workman  who  had  accepted  a 
scheme  certified  by  the  registrar  of  a  friendly  society  under  §  3, 
subs.  1  of  the  act,  cannot  take  advantage  of  the  rights  which  they 
otherwise  would  have  had  under  the  common  law  or  the  employers' 
liability  act.  The  workman  had  exercised  the  option  provided  for  in 
§  1,  subs.  2  (b).= 

An  election  under  the  act  is  shown  by  proof  that  the  workman  ac- 
cepted payments  for  a  considerable  period  of  time.^    But  an  election 

an  action  for  damages  on  account  of  the  considering,      which     presupposes      two 

death  of  his  father.     Blain  v.  Greenock  claims,  one  of  which  is  to  be  heard  and 

Foundry    Co.    (1903)    5    Sc.    Sess.    Cas.  determined.      But    in   the   present   case 

5th  series,  893,  40   Scot.  L.  E.  639,  11  the   claim   under   the   compensation   act 

Scot.  L.  T.  92.  was  tried  and  decided  against  the  claim- 

An  injured  employee  who  has  accept-  ant   on   its   merits,   and  he   is   now   at- 

ed  a  certain  sum  of  money  as  compensa-  tempting   to    follow   out,   by    action    at 

tion    under    the    act,    is    not    debarred  law,    the    alternative    claim,    which    is 

thereby  from  recovering  at  common  law,  founded  on  the  alleged  fault  of  the  em- 

where  he  has  no  cause  of  action  under  ployer.     This  proceeding,  as  I  thinly,  is 

the  act.    Harris  v.  Ford  (1909)  28  New  contrary  to  the  letter  and  the  spirit  of 

Zealand  L.  R.  426.  the   statutory   provision  against  double 

2  Rouse  v.  Dixon  [1904]  2  K.  B.  628,  liability." 

73  L.  ,T.  K.  B.  N.  S.  662,  68  J.  P.  407,        i  Cribb  v.  Kynoch  [1908]  2  K.  B.  551, 

91  L.  T.  N.  S.  436,  20  Times  L.  R.  553,  77  L.  J.  K.  B.  N.  S.  1001,  99  L.  T.  N. 

53  Week.  Rep.  237.  S.  216,  24  Times  L.  R.  736,  52  Sol.  Jo. 

3  A  workman  who  has  claimed  com-  581.  Becldey  v.  Scott  and  Rouse  v. 
pensation  under  the  act,  and  whose  Dixon,  supra,  were  disapproved.  It  is 
claim  has  been  disallowed  bv  the  arbi-  to  be  noted,  however,  that  the  actual 
trator  on  the  ground  of  his  serious  and  decision  in  this  case  was  that  a  work- 
wilful  misconduct,  must  be  held  to  have  man  could  not  give  the  required  notice 
exercised  the  option  given  to  him,  and  "i  due  time,  and  have  it  serve  as  a 
he  is  not  entitled  thereafter  to  bring  an  foundation  for  future  proceedings  in 
action  of  damages  at  common  law.  the  event  that  an  action  at  law  subse- 
Burton  v.  Chapel  Coal  Co.  [1909]  S.  C.  quently  commenced  should  prove  unsue- 
430.     Lord  McLaren   said:      "Upon   an  cessful. 

equitable   view   of   the   meaning   of   the  ^  Taylor    v.    Hamstead    Colliery    Co. 

proviso,   it   has   been   held   that   if   the  [1904]  1  K.  B.  838,  73  L.  J.  K.  B.  N.  S. 

claimant  has  not  a  title  to  claim  com-  469,   68   J.  P.  300,  52  Week.  Rep.  417, 

pensation,  because  he  is  not  within  the  90  L.  T.  N.  S.  363,  20  Times  L.  R.  338. 

class   of   persons   who   are   described   as  6  Where  it  appeared  that  at  the  end 

dependents,  his  failure  to  show  a  title  of  the  week  in  which  he  was  injured  a 

does  not  preclude  him  from  setting  up  workman    was   paid    a   sum    in    lieu   of 

his  claim   at  common   law.     In  such   a  wages,  and  was  told  that  for  the  next 

case  there  is  no  real  option,  because  the  two   weeks   he   would   get  nothing,   but 

party  has  only  one  claim.     The  case  is  after  that  he  would  be  paid  half  wages, 

therefore  not  within  the  proviso  we  are  and  subsequently,  for  a  period  of  about 
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may  be  disproved  by  showing  that,  although  the  workman  had  accept- 
ed payments,  he  was  excusably  ignorant  of  the  effect  of  his  act.' 

1809.  [771]  "Serious  and  wilful  misconduct"  (sec.  1,  subs.  2,  c). — 
The  question  whether  the  servant  is  or  is  not  debarred  from  recovery 
on  the  groimd  of  "serious  and  wilful  misconduct"  ceases  to  be  of  any 
importance,  when  it  is  apparent  from  the  circumstances  that  the  ac- 
cident did  not  arise  out  of,  or  in  the  course  of,  his  employment.'  But 
if  the  workman  brings  himself  within  the  act  by  showing  that  the  ac- 


Bix  months,  received  each  week  a  sum 
amounting  to  slightly  more  than  half 
his  average  weekly  wage,  it  was  held 
that  the  pursuer  had  elected  to  accept, 
and  had  accepted,  compensation  under 
the  workmen's  compensation  act,  and 
was  therefore  barred  from  raising  a 
common-law  action.  Mackay  v.  Rosie 
[1908]  S.  C.  174. 

An  election  to  take  under  the  act  is 
evidenced  by  receipts  for  weekly  pay- 
ments, some  of  which  were  worded,  "in 
full  satisfaction  of  amount  due  to  me 
under  the  act."  Little  v.  MacLellen 
(1900)  2  Sc.  Sess.  Gas.  5th  series,  387, 
37  Scot.  L.  R.  287,  7  Scot.  L.  T.  313. 

7  In  Fowler  v.  Hughes  (1903)  5  Sc. 
Sess.  Cas.  5th  series,  394,  40  Scot.  L.  R. 
321,  10  Scot.  L.  T.  583,  the  court  held 
that  a  receipt  for  12  o>.  6  d.  for  injuries 
due  to  the  loss  of  an  eye,  secured  by 
an  agent  of  the  employer  while  the  in- 
jured employee  was  lying  in  bed  in 
great  suffering,  and  without  giving  him 
any  explanation,  and  without  reading  it 
over  to  him,  could  not  be  considered  as 
an  agreement  by  him  to  take  his  com- 
pensation under  the  act. 

A  workman  cannot  be  said  to  have 
elected  to  take  compensation  under  the 
act  because  he  had  applied  for  money 
for  his  injuries,  and  accepted  two  sums 
consisting  of  the  amount  due  him  under 
the  act,  and  had  with  his  mark  authen- 
ticated two  receipts  therefor,  and  knew 
of  his  right  to  half  wages  during  inca- 
pacity, where  it  appears  that  he  was 
imperfectly  acquainted  with  the  English 
language,  and  unable  to  read  or  write 
it,  and  did  not  know  of  the  act  by  name, 
or  of  his  rights  apart  from  the  act,  and 
the  receipts  were  not  read  over  or  ex- 
plained to  him.  Valenti  v.  Dixon 
[1906-07]  S.  C.  695. 

The  signing  of  a  receipt  which  pur- 
ports to  be  a  "final  discharge"  does  not 
bar  the  workman's  claim  to  compensa- 
tion   as    long    as    he    is    incapacitated. 


where  the  workman  was  ignorant  of 
what  the  paper  contained,  and  it  was 
without  consideration.  Macandrew  v. 
Gilhooley  [1911]  S.  C.  448,  48  Scot.  L. 
R.  511,  4  B.  W.  Comp.  Cas.  370. 

While  a  release  or  an  agreement  to 
accept  a  lump  sum  in  full  satisfaction 
of  all  claims  is  not  prohibited  by  the 
act,  a  receipt  for  the  amount  to  which 
an  injured  workman  is  entitled  under 
the  act,  although  expressed  to  be  in  full 
satisfaction  and  liquidation  of  any 
claim  he  had  or  might  have  in  respect 
to  the  accident,  does  not  amount  to  a 
release,  being  without  consideration. 
Great  Fingall  v.  Sheehan  (1906)  3 
Austr.  L.  R.  176. 

It  is  for  the  jury  to  say  whether  an 
injured  workman  understood  the  nature 
of  several  receipts  which  he  signed,  ac- 
knowledging the  receipt  of  compensation 
under  the  act,  where  he  subsequently 
returned  the  money,  and  claimed  that 
he  did  not  understand  the  nature  of  the 
receipts.  lluckle  v.  London  County 
Council  (1910)  27  Times  L.  R.  112,  4 
B.  W.  Comp.  Cas.  113. 

A  workman  cannot  be  held  to  have 
taken  proceedings  independently  of  the 
act,  where  he  signed  a.  receipt  in  full  of 
claims  "under  the  employers'  liability 
act  of  1880"  where  he  claimed  compen- 
sation under  the  act  of  1906,  and  no 
previous  mention  of  employers'  liability 
act  had  been  made.  Hatches  v.  Coles 
(1910)   3  B.  W.  Comp.  Cas.  163. 

I  Lowe  V.  Pearson  [1899]  1  Q.  B.  (C. 
A.)  261,  68  L.  J.  Q.  B.  N.  S.  122,  47 
Week.  Rep.  193,  79  L.  T.  N.  S.  654,  15 
Times  L.  R.  124. 

See  also  cases  cited  in  §  1806,  note  3, 
ante,  in  which  there  was  a  disobedience 
of  orders  which  might  be  considered 
serious  and  wilful  misconduct,  but  the 
decisions  are  based  upon  the  ground 
that  the  injury  did  not  arise  out  of  the 
employment. 
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cident  arose  out  of,  and  in  the  course  of,  his  employment,  his  case 
can  only  be  met  by  the  employer  by  showing  that  the  injury  to  the- 
workman  is  attributable  to  his  serious  and  wilful  misconduct.^ 

The  phrase  "serious  and  wilful  misconduct"  implies,  apparently, 
something  nearly,  if  not  quite,  the  same  as  that  "wilful  misconduct"" 
which  was  explained  by  the  court  of  appeals  in  a  case  involving  the 
liability  of  a  carrier  for  damage  to  goods.  "There  must  be  the  doing 
of  something  which  the  person  doing  it  knows  will  cause  risk  or  in- 
jury, or  the  doing  of  an  unusual  thing  with  reference  to  the  matter 
in  hand,  either  in  spite  of  warning,  or  without  care,  regardless  wheth- 
er it  will  or  will  not  cause  injury."  ^ 

It  is  to  be  noted  that  under  the  act  of  1906  serious  and  wilful  mis-- 


SMclSHcholas  v.  Dawson  [1899]  1  Q. 
B.  773,  68  L.  J.  Q.  B.  N.  S.  470,  80  L. 
T.  N.  S.  317,  47  Week.  Rep.  500,  15 
Times  L.  E.  242,  per  Collins,  L.  J.; 
Johnson  v.  Marshall  [1906]  A.  C.  409, 
75  L.  J.  K.  B.  N.  S.  868,  94  L.  T.  N.  S. 
828,  22  Times  L.  E.  565,  5  Ann.  Caa. 
630. 

The  burden  of  proving  that  the  acci- 
dent was  due  to  the  serious  and  wilful 
misconduct  of  the  workman  is  upon  the 
employer.  British  Columbia  Sugar  Ref. 
Co.  V.  Oranicic  (1910)  44  Can.  S.  C. 
105,  affirming   (1910)    15  B.  C.  198. 

A  breach  of  a  statutory  rule  as  to 
mines  is  "serious  and  wilful  miscon- 
duct," but  such  breach  is  not  a  bar  to 
recovery,  unless  it  is  the  cause  of  the 
accident.  Praties  v.  Broxburn  Oil  Co. 
[1906-07]  S.  C.  581. 

In  order  that  a  breach  of  a  statutory 
rule  as  to  mines  shall  amount  to  "seri- 
ous and  wilful  misconduct,"  it  must  be 
shown  to  have  been  the  cause  of  the 
accident.  Allan  v.  Qlenborg  Union  Fire 
Clay  Co.  [1906-07]  S.  C.  967. 

The  death  of  a  miner  killed  while 
riding  on  top  of  a  loaded  hutch  in  the 
mine,  in  breach  of  one  of  the  rules  in 
force  in  the  mine,  by  the  fall  of  a  stone 
from  the  roof  of  the  tunnel  in  which 
the  hutch  was  running,  is  not  "attribu- 
table" to  his  serious  and  wilful  mis- 
conduct. Glasgow  Coal  Co.  v.  Sneddon 
(1905)  7  Sc.  Sess.  Cas.  5th  series,  485. 
Lord  M'Laren  observed:  "What  is  in- 
cluded under  the  word  'attributable'?  I 
think  that  under  that  word  there  must 
be  some  causal  relation  between  the  mis- 
conduct of  a  workman  and  the  injury 
which  he  sufifers.  .  .  .  It  is  enough 
that  it  is  a  material  cause  that  in  some 


way  contributes  to  the  unfortunate  re- 
sult. Therefore  I  think  that  the  ques- 
tion to  be  considered  under  the  word 
'attributable'  is  very  much  the  same  as 
we  have  to  consider  in  cases  at  common 
law  where  there  is  fault  on  the  part  of 
employer  or  his  servant,  and  the  mean- 
ing is  that  the  injury  was  either  caused 
solely  by  the  workman's  own  fault,  or' 
was  contributed  to  materially  by  his- 
act  or  fault." 

8  Cotton,  L.  J.,  in  Levns  v.  Great 
Western  R.  Co.  (1877)  L.  E.  3  Q.  B. 
Div.  195,  47  L.  J.  Q.  B.  N.  S.  131,  37 
L.  .T.  N.  S.  774,  26  Week.  Eep.  255. 
The  language  used  by  the  other  lords - 
justices  is  to  a  similar  effect. 

Serious  misconduct  means  misconduct 
which  in  itself  is  serious,  and  not  seri- 
ous only  when  looked  at  in  the  light 
of  the  actual  consequences  of  it.  HUT 
V.  Granby  Consol.  Mines  (1905)  12  B. 
C.  118. 

"Serious  and  wilful  misconduct"  is- 
not  predicable  except  in  respect  of  ac- 
tions to  which  "moral  blame"  attaches. 
Lord  M'Laren  in  Praties  v.  Broxburn 
Oil  Go.  [1906-07]  S.  C.  581. 

It  will  be  seen  that  the  decisions  are- 
not  entirely  consistent. 

(a)  Compensation  allowed. — A  find- 
ing in  favor  of  a  servant  will  not  be- 
pronounced  erroneous,  as  a  matter  of 
law,  where  a  rule  made  under  the  coal 
mines  regulation  act  of  1887  was  vio- 
lated by  a  workman  employed  in  a  coal 
mine.  Rumboll  v.  Nunnery  Colliery  Co. 
(1899)  80  L.  T.  N.  S.  (C.  A.)  42,  OS-- 
J.  P.  132. 

Nor  where  a  miner  failed  to  inform' 
himself  as  to  the  contents  of  a  rule, — 
especially  where  the  evidence  shows  that 
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■conduct  is  not  a  bar  to  compensation  where  the  injury  results  in  deatl 
■or  seriotis  and  permanent  disablement.  Even  if,  however,  serioui 
.and  wilful  misconduct  will  not  bar  compensation,  there  yet  remain 
■to  be  decided  the  important  question  whether  such  misconduct  wai 


it  was  not  generally  observed.  M'yicol 
V.  Spiers  (1899)  1  So.  Sess.  Cas.  5tli 
series,  604,  36  Scot.  L.  R.  428,  6  Scot. 
L.  T.  353. 

Nor  where  an  engineer,  after  leaving 
his  engine,  walked  along  the  track  to  a 

:  station  where  he  had  to  report  himself 

off   duty.     Todd   v.   Caledonian   R.    Co. 

(1899)   1  Sc.  Sess.  Cas.  5th  series,  1047, 

36  Scot.  L.  R.  784,  7  Scot.  L.  T.  85. 

Nor  where  a  watchman,  stationed  at 

.a  certain  point  to  warn  approaching 
trains  of  a  landslide,  went  along  the 
line  for  about  300  yards.  Glasgoic  &  S. 
W.  R.  Co.  V.  Laidlaw  (1900)  2  Sc.  Sess. 

-Cas.  5th  series,  708,  37  Scot.  L.  R.  503, 
7  Scot.  L.  T.  420. 

Nor  where  a  boy  of  nineteen,  in  con- 
travention of  an  express  order,  put  his 
hand  across  a  circular  saw  to  pick  up 
an  uncut  screw  which  had  fallen  from 
its  place.  Reeks  v.  Kynoch  (1901)  18 
Times  L.  R.  (C.  A.)  34,  50  Week.  Rep. 
113. 

Nor  where  a  servant  used  a  hoist  to 
ascend  to  a  platform,  in  contravention 
of  a  prohibitory  notice,  but  the  trial 
judge  did  not  find  that  he  knew  of  the 
prohibition.  Mc.irtMir  v.  McQueen 
(1901)  3  Sc.  Sess.  Cas.  5th  series,  1010, 
38  Scot.  L.  R.  732,  9  Scot.  L.  T.  114. 

Nor  where  a  miner  failed  to  get  into 
.'a  manhole  in  the  main  haulage  road  of 
the  mine,  after  he  had  been  warned  by 
a  fellow  workman  that  a  train  of  cars 
was  approaching.  John  v.  Albion  Goal 
Co.   (1901)   18  Times  L.  R.   (C.  A.)   27, 

'65  J.  P.  788. 

The  making  of  a  false  representation 
by  an  infant  that  he  is  of  full  age,  in 
order  to  secure  employment,  is  not  "se- 
rious and  wilful  misconduct  or  serious 
neglect."  Darnley  v.  Canadian  P.  R. 
Co.  (1908)   14  B.  C.  15. 

A  breach  of  a  rule  as  to  mines,  un- 
known to  the  servant,  where  his  ignor- 
ance is  due  to  mere  negligence,   is  not 

"serious  or  wilful  misconduct."  M'Nicol 
V.  Spiers  (1899)  1  Sc.  Sess.  Cas.  5th 
series,  604,  36  Scot.  L.  R.  428,  6  Scot. 
L.  T.  353. 

( b )  Compensation  refused. — ^No  recov- 

■  ery  can  be  had  where  a  girl  engaged  in 
■passing  sheaves  on  a  threshing  machine 


undertook,  in  disobedience  to  an  expres 
prohibition,  to  step  across  the  openin| 
through  which  they  were  fed  to  the  ma 
chine,  merely  for  the  purpose  of  speak 
ing  to  a  friend,  and  without  any  neces 
sity  arising  out  of  the  work.  Callaghai 
V.  Maxwell  (1900)  2  Sc.  Sess.  Cas.  5tl 
series,  420,  37  Scot.  L.  R.  313,  7  Scot 
L.  T.  339. 

Nor  where  a  miner  infringed  a  rul 
forbidding  him  to  carrj'  a  naked  ligh 
on  his  cap  while  carrying  cartridges  no 
inclosed  in  a  case.  Dailly  v.  Watsoi 
(1900)  2  Sc.  Sess.  Cas.  5th  series,  1044 
37  Scot.  L.  R.  782,  7  Scot.  L.  T.  73. 

Nor  where  miners  contravene  a  spe 
cial  rule  framed  under  the  coal  mine 
regulation  act.  United  Colliei-ies  y 
M'Ghic  (1904)  6  Sc.  Sess.  Cas.  5th  sc 
ries,  808,  41  Scot.  L.  R.  705.  12  Scoi 
L.  T.  650;  Lynch  v.  Baird  (1904)  6  Sf 
Sess.  Cas.  5th  series,  271,  41  Scot.  I 
R.  214,  11  Scot.  L.  T.  597  (facts,  how 
ever,  did  not  show  contravention). 

Nor  where  a  miner  violated  a  rul 
requiring  the  erection  of  props  at  speci 
fled  intervals.  O'Hara  v.  Cadzom  Coa 
Co.  (1903)  5  Sc.  Sess.  Cas.  5th  series 
439.  The  Lord  Justice  Clerk  said 
"The  rule  is  an  imperative  one,  and  i 
plainly  meant  to  insure  the  safety  o 
the  worker,  and  the  failure  to  carry  i 
out  is  planly  'serious  misconduct,'  a 
adding  greatly  to  danger.  That  it  wa 
wilful  is  also  plain,  for  there  is  no  suj 
gestion  of  an  excuse  for  the  disobedi 
ence." 

Nor  where  a  bottomer  in  a  collier; 
pushed  a  hutch  into  the  shaft  withou 
seeing  whether  the  cage  was  there  o 
not.  George  v.  Glasgow  Coal  Co.  [1908 
S.  C.  846,  affirmed  in  [1909]  A.  C.  12; 
78  L.  J.  P.  C.  N.  S.  47,  99  L.  T.  N.  f 
782,  25  Times  L.  R.  57  [1909]  S.  C 
(H.  L.)   1,  46  Scot.  L.  R.  28. 

Nor  where  the  servant  cleaned  ms 
chinery  in  motion,  such  an  act  bein 
forbidden  by  a  rule  known  to  hin 
Guthrie  v.  Boose  Spinning  Co.  (1901 
3  Sc.  Sess.  Cas.  5th  series,  769,  38  Sco 
L.  R.  483. 

Nor  where  an  engine-driver  left  th 
foot  plate  of  the  engine  while  in  m( 
tion,  contrary  to  rules.     Bist  v.  Londo 
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mot  outside  the  scope  of  the  employment.  Under  the  earlier  act  a 
workman  who  deliberately  violated  known  rules  of  the  employer 
would  undoubtedly  be  barred  from  compensation  on  the  ground  of 
.serious  and  wilful  misconduct ;  under  the  act  of  1906,  where  death  or 


■  &  S.  W.  R.  Go.  [1907]  A.  C.  209,  76 
L.  J.  K.  B.  N.  S.  703,  90  L.  T.  N.  S. 
750,  23  Times  L.  R.  47],  S  Ann.  Cas.  1. 

Nor  where  the  workman  failed  to  use 
a  guard  to  a  saw.  Brooker  v.  Warren 
(1907)   23  Times  L.  E.  201. 

Being  drunk  and  unfit  to  work  is  se- 
rious and  wilful  misconduct.  M'Groar- 
ty  V.  Brovm  (1906)  8  Sc.  Sess.  Cas.  5th 
series,  809. 

The  disobedience  by  boys  of  positive 
directions  not  to  go  to  a  certain  danger- 
ous place  is  "serious  and  wilful  miscon- 
duct." Powell  V.  Lanarkshire  Steel  Co. 
(1904)  6  Se.  Sess.  Cas.  5th  series,  1039. 

A  deliberate  breach  of  a  regulation 
forbidding  the  use  of  a  freight  elevator 
to  reach  another  floor,  committed  by  an 
inexperienced  workman  after  two  warn- 
ings, is  serious  and  wilful  misconduct. 
Granick  v.  British  Columhia  Sugar  Ref. 
■Co.   (1909)   14  B.  C.  251. 

A  roadman  may  be  found  guilty  of 
serious  and  wilful  misconduct  in  cross- 
ing working  shaft  to  fetch  a  tool  in 
order  that  he  might  help  to  repair  a 
breakdown  in  another  shaft,  where  a  by- 
pass round  the  shaft  was  provided  for 
the  workmen,  and,  though  it  was  also 
used  for  the  hutches,  it  was  never  so 
crowded  as  to  prevent  a  man  passing, 
and  the  route  taken  by  him  was  recog- 
nized by  the  miners  to  be  dangerous. 
Leisliman,  v.  Dixon  [1909-10]  S.  C.  498, 
47  Scot.  L.  E.  410,  3  B.  W.  Comp.  Cas. 
560. 

A  miner's  injury  must  be  held  attrib- 
utable to  his  own  serious  and  wilful 
misconduct,  where  the  injury  was  re- 
ceived while  he  was  attempting  to  cross 
two  sets  of  rails  in  a  mine  while  the 
hutches  were  running,  with  full  knowl- 
edge that  it  was  dangerous  so  to  do, 
and  the  danger  could  have  been  avoided 
by  waiting  a  short  time  until  the 
hutches  had  ceased  running.  Condron 
v.  Paul  (1903)  6  Sc.  Sess.  Cas.  5th  se- 
ries, 29,  41  Scot.  L.  E.  33,  11  Scot.  L. 
T.  383. 

A  workman  employed  in  a  mine,  who, 
despite  warnings  and  in  violation  of  the 
■orders  of  the  manager,  rides  upon  a 
truck  of  ore  at  point  where  it  will 
travel  about  6  miles  an  hour  by  gravita- 
tion and  where  the  track  is  curving  and 


only  temporary,  is  guilty  of  serious  and 
wilful  misconduct.  Rome  v.  Reynolds 
(1910)    12  West  Austr.  L.  R.  75. 

Where  a  workman,  except  for  some 
dominant  reason,  is  in  breach  of  a  duly 
published  statutory  rule,  and  an  injury 
results  therefrom,  his  de  facto  igno- 
rance of  the  rule  can  in  no  circumstances 
prevent  the  injury  from  being  attribu- 
table to  his  "serious  and  wilful"  mis- 
conduct.     Doison   v.    United    Collieries 

(1905)  8  Sc.  Sess.  Cas.  5th  series,  241 
(miner  carrying  cartridge  not  in  a  case, 
with  naked  light  in  his  cap). 

A  collier  who  permits  his  naked  light 
to  remain  in  such  a  position  that  it 
ignites  gunpowder,  and  thereby  commits 
a  breach  of  a  special  rule,  is  guilty  of 
wilful  and  serious  misconduct  which 
precludes  a  recovery.  Donnachie  v. 
United  Collieries  [1910]  S.  C.  503,  47 
Scot.  L.  E.  412. 

The  violation  of  a  rule  forbidding  the 
opening  of  the  gate  fencing  to  a  shaft 
before  the  cage  is  stopped  is  "serious 
and  wilful"  misconduct.  George  v. 
Glasgow  Coal  Co.  [1909]  A.  C.  123,  78 
L.  J.  P.  C.  N.  S.  47,  99  L.  T.  N.  S.  782, 
25  Times  L.  E.  57  [1909]  S.  C.  (H.  L.) 
1,  46  Scot.  L.  E.  28. 

The  act  of  a  farm  servant  who,  in 
driving  a  lorry,  ties  the  reins  to  a  small 
wheel  which  worked  a  brake  on  the 
front  of  the  lorry,  instead  of  keeping 
them  in  his  hand,  thereby  causing  the 
horse's  head  to  be  pulled  round  so  as 
to  make  it  run  back  and  upset  the 
lorry,  amounts  to  "serious  and  wilful 
misconduct."  Vaughan  v.  Nicoll  (1906) 
8  Sc.  Sess.  Cas.  5th  series,  464. 

In    Bill    V.     Graniy    Consol.     Mines 

(1906)  12  B.  C.  118,  where  a  brakeman 
stood  on  the  platform  of  a  oar  in  such 
a  position  that  when  it  entered  a  shed 
projecting  from  the  mouth  of  a  tunnel 
he  v/ould  inevitably  be  killed.  Duff,  J. 
said:  "Any  neglect  is  'serious  neglect' 
within  the  meaning  of  the  act,  which, 
in  the  view  of  reasonable  persons, 
.  .  .  exposes  anybody  (including  the 
person  guilty  of  it)  to  the  risks  of  se- 
rious injury.  .  .  .  The  test  is  the 
apprehended,  as  distinguished  from  the 
actual,  cor;Bequences." 
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permanent  disablement  results,  the  question  is  whether  such  miscon 
duct,  admittedly  serious  and  wilful,  is  not  outside  the  course  of  th( 
workman's  employment.* 

Where  a  workman  does  a  dangerous  act  contrary  to  the  express 
orders  of  his  superior,  and  is  injured,  the  accident  is  one  intention 
ally  produced  within  the  meaning  of  the  Quebec  act.' 

Whether  or  not  a  workman  is  guilty  of  serious  or  wilful  miscon 
duct  is  a  question  of  fact.® 

1810.  [772]  Arbitration  (sec.  1,  subs.  3).— In  order  that  this  subsec 
tion  may  apply,  it  must  be  shown  that  a  question  has  arisen  and  thai 
it  has  not  been  settled  by  agreement.^  Where  a  question  as  to  tht 
amount  or  duration  of  compensation  has  been  settled  by  agreement. 


*  In  Weighill  v.  South  Hetton  Coal 
Co.  [1911]  2  K.  B.  757,  in  discussing 
the  effect  of  the  provision  of  the  act  of 
1906,  which  provides  that  serious  and 
wilful  misconduct  is  not  a  bar  to  com- 
pensation where  the  injury  results  in 
"death  or  serious  and  permanent  dis- 
ablement," Cozens-Hardy,  M.  R.,  said: 
"Serious  and  wilful  misconduct  within 
the  sphere  of  the  employment  does  not 
prevent  the  workman's  dependents  from 
claiming  compensation:  serious  and  wil- 
ful misconduct  outside  the  sphere  of  his 
employment  is  entirely  different.  Seri- 
ous and  wilful  misconduct  outside  the 
sphere  of  his  employment  does  not  bring 
within  the  sphere  of  the  employment 
that  which  but  for  the  serious  and  wil- 
ful misconduct  would  be  outside  of  it." 

A  workman  who  has  lost  two  fingers 
of  his  right  hand  is  seriously  and  per- 
manently disabled,  and  is  entitled  to 
compensation  notwithstanding  the  in- 
jury was  occasioned  by  his  "serious  and 
wilful"  misconduct.  Hopivood  v.  Olive 
(1910)  102  L.  T.  N.  S.  790,  3  B.  W. 
Comp.  Cas.  357. 

Although  a  collier  in  going  into  a 
dangerous  working  in  disobedience  to 
the  colliery  special  rules,  and  against 
the  warnings  of  a  fireman  or  overlooker, 
was  guilty  of  "serious  and  wilful"  mis- 
conduct, yet  if  he  did  so  in  an  honest 
attempt  to  further  that  which  he  was 
instructed  to  effect,  his  dependents  may 
secure  compensation  for  his  death, 
which  resulted  from  such  act.  Harding 
v.  Brynddu  Colliery  Co.  [1911]  2  K.  B. 
747,  80  L.  J.  K.  B.  N.  S.  1052,  105  L. 
T.  N.  S.  55,  27  Times  L.  R.  500,  55  Sol. 
Jo.  599,  4  B.  W.  Comp.  Cas.  269. 

iJett4  V.  Grand  Trunk  R.  Co.   (1911) 


Rap.  Jud.  Quebec  40  C.  S.  204  (brake- 
man  jumped  on  a  moving  train). 

8  Whether  the  fact  that  a  farm  serv- 
ant fastened  the  reins  to  the  breeching, 
instead  of  holding  them  in  his  hand, 
in  violation  of  the  general  turnpike  act, 
amounts  to  serious  and  wilful  miscon- 
duct, is  a  question  of  fact,  and  the  find- 
ing by  the  sheriff-substitute  that  it  did 
not  will  not  be  reviewed  on  appeal. 
Mitchell  v.  Whitton  [1906-07]  S.  C. 
1267. 

Whether  or  not  a  workman  is  guilty 
of  serious  and  wilful  misconduct  is  a 
question  of  fact,  and  the  court  will  not 
interfere  with  the  finding  of  the  ar- 
biter. Leishmann  v.  Dixon  [1910]  S.  C. 
498,  47  Scot.  L.  R.  410,  3  B.  W.  Comp. 
Cas.  560. 

i  Field  V.  Longden  [1902]  1  K.  B.  47, 
71  L.  J.  K.  B.  N.  S.  120,  66  J.  P.  291, 
50  Week.  Rep.  212,  85  L.  T.  N.  S.  571, 
18  Times  L.  R.  65.  There  a  workman, 
having  been  incapacitated  for  work  by 
an  accident  arising  out  of,  and  in  the 
course  of,  his  employment,  his  employ- 
ers had,  since  the  second  week  after  the 
accident,  paid  to  him,  by  way  of  com- 
pensation, weekly  payments  of  the  full 
amount  mentioned  in  schedule  1.,  §  T 
(b)  (see  subtitle  B.  post),  and  prom- 
ised to  continue  to  do  so  during  the 
period  of  his  incapacity;  but  the  work- 
man, nevertheless,  filed  a  request  for 
arbitration  in  the  county  court,  and  the 
county  court  judge  made  an  award  for 
compensation  in  his  favor.  It  was  held, 
that,  under  the  subsection  it  was  a  con- 
dition precedent  to  the  jurisdiction  of 
the  county  court  judge  that  a  question 
should  have  arisen  as  to  the  liability 
to  pay,  or  as  to  the  amount  or  duration 
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"there  is  no  room  for  arbitration.  The  workman's  proper  course  is  to 
get  a  memorandum  of  agreement  recorded.^ 

The  arbitrator  is  acting  within  his  jurisdiction  in  determining  the 
•question  whether  an  applicant  signed  a  discharge  under  the  mistaken 
iDelief  that  it  was  merely  a  receipt  for  past-due  compensation.' 

A  district  court  judge  acting  as  arbitrator  under  the  act  has  no 
power  to  grant  an  order  directing  evidence  to  be  taken  abroad.* 

The  British  Columbia  arbitration  act  (B.  0.  Eev.  Stat.  1897,  chap. 
9)  applies  to  an  award  under  the  workmen's  compensation  act  1902; 
.and  a  motion  to  set  aside  the  award  may  be  made  under  the  former 
.act.* 

1811.  [773]  Recovery  in  cases  where  nonliability  apart  from  the 
-act  is  established  (sec.  1,  subs.  4). —  This  subsection  is  applicable 
where  it  is  found  that  no  cause  of  action  at  common  law  and  under 
ihe  act  of  1880  was  stated  by  the  averments  of  the  complaint.^ 

Where  a  workman  who  has  failed  in  an  action  to  recover  damages 
is  desirous  of  having  compensation  for  his  injury  assessed  under  the 


-of  compensation  under  the  act,  and 
that,  no  such  question  having  arisen, 
the  county  court  judge  had  no  jurisdic- 
tion to  make  an  award. 

The  petition  for  arbitration  is  incom- 
petent where,  at  the  date  when  the  peti- 
tion was  presented,  no  dispute  had 
arisen  between  the  parties  as  to  com- 
pensation, and  the  compensation  was 
-not  in  arrears.  Caledon  Shipbuilding 
d-  Engineering  Co.  v.  Kennedy  (1906) 
8  Sc.  Sess.  Cas.  5th  series,  960. 

A  petition  for  arbitration  is  incom- 
petent where,  at  the  date  when  the  peti- 
tion was  presented,  no  question  had 
arisen  between  the  parties  as  to  the 
duration  of  the  compensation ;  and  the 
mere  fact  that  there  was  no  agreement 
between  the  parties  capable  of  registra- 
tion does  not  show  that  a  question  had 
arisen  between  them,  so  as  to  entitle 
i:he  workman  to  present  a  petition  for 
•arbitration.  Oourlay  Bros.  v.  Sweeney 
(1906)    8  Sc.  Sess.  Cas.  5th  series,  965. 

The  refusal  of  the  employer,  who  had 
"been  voluntarily  paying  compensation 
to  a  workman,  to  sign  an  agreement, 
does  not  give  the  county  court  judge 
jurisdiction  to  make  an  award,  since  it 
does  not  present  a  question  as  to  the 
liability  to  pay  compensation,  or  as  to 
the  amount  or  duration  of  compensa- 
tion. Mercer  v.  Hilton  (1909)  3  B.  W. 
•Comp.  Cas.  6. 

It  is  the  duty  of  the  county  judge  as 


arbitrator  to  determine  whether  the 
workman  is  able  to  do  the  work  offered 
him  by  the  employer.  Cowan  v.  Simp- 
son (1909)   3  B.  W.  Comp.  Cas.  4. 

iDunlop  V.  Rankin  (1901)  4  Sc.  Sess. 
Cas.  5th  series,  203,  39  Scot.  L.  R.  146. 

8  Ellis  V.  Lochgelly  Iron  £  Coal  Co. 
[1909]  S.  C.  1278,  46  Scot.  L.  E.  960. 

*  Re  Bodner  &  W.  G.  Collieries  (1911; 
Alberta)    19  West.  L.  Rep.    (Can.)    222. 

S  Disourdi  v.  Sullivan  Group  Min.  Go. 
(1909)  14  B.  C.  241  (writ  of  prohibi- 
tion refused) . 

Subsection  3  of  section  2  of  the 
workmen's  compensation  act  expressly 
confers  upon  an  arbitrator  jurisdiction 
to  settle  "any  question  as  to  whether 
the  employment  is  one  to  which  this 
act  applies;"  and  the  only  way  to  re- 
view the  arbitrator's  finding  thereon  is 
by  means  of  a  case  submitted  under  §  4 
of  the  second  schedule.  Basanta  v. 
Canadian  P.  R.  Co.  (1911)  16  B.  C.  304. 

^Henderson  v.  Olasgoiv  (1900)  2  Sc. 
Sess.  Cas.  5th  series,  3127,  37  Scot.  L. 
R.  857,  8  Scot.  L.  T.  118. 

In  Ivanhoe  Gold  Corp.  v.  Symonds 
(1907)  4  Austr.  Comm.  L.  E.  642,  it 
was  held  that  the  section  was  applica- 
ble to  all  cases  in  which  the  plaintiff's 
action  failed  provided  he  was  otherwise 
entitled  to  recover  under  the  statute 
and  consequently  applied  to  a  case 
where  the  successful  defense  was  a  con- 
fession and  avoidance. 


5438  MASTER  AND  SERVANT.  [chap,  lxxtii 

act,  he  must  follow  the  procedure  prescribed  by  this  subsection,  anc 
must  apply,  then  and  there,  to  the  judge  trying  the  action,  for  an  as- 
sessment of  compensation ;  he  cannot  at  a  subsequent  date  initiate  in- 
dependent proceedings  against  his  employer  by  a  request  for  arbitra- 
tion under  the  act.^  But  the  fact  that  a  workman  whose  action 
under  the  employers'  liability  act  has  been  wrougfully  dismissed  ap- 
plies for  an  assessment  of  compensation  under  the  act  does  not  estof 
him  from  prosecuting  an  appeal  from  the  order  dismissing  the  ac- 
tion.^ 

If,  however,  the  claim  has  ripened  into  an  award  of  comiiensation. 
the  workman  is  estopped  from  proceeding  further  in  the  action.*  It 
was  argued  in  this  case  that  as  the  workman  was  an  infant  he  was 
not  bound  by  the  award,  and  that  the  court  should  proceed  upon  the 
assumption  that  the  option  had  not  been  exercised  for  the  benefit  ol 
the  infant,  but  it  was  held  that  the  court  had  no  jurisdiction  to  in- 
quire into  that  question,  and  it  must  treat  the  award  as  valid  since 
no  steps  had  been  taken  to  impeach  it.  No  mention  is  made  of  a  for- 
mer decision  of  the  same  covirt,  where  it  was  held  that  the  compen- 
sation act  by  including  apprentices  in  the  general  word  "workmen'' 
did  not  in  any  respect  alter  the  law  applicable  to  contracts  made  by 
infants,  and  consequently  the  fact  that  an  infant  who  had  been  in- 
jured made  a  claim  under  the  compensation  act,  and  the  employers 
had  agreed  to  pay  him,  and  he  had  received  from  them  the  maximum 
amount  payable  under  the  act  during  his  incapacity,  did  not  preclude 
him  from  thereafter  bringing  an  action  against  the  employers  for 
negligence.*  The  only  way  apparent  of  reconciling  the  two  decisions 
is  upon  the  extremely  unsatisfactory  ground  that  the  court  of  appeal 
in  each  case  sustained  the  findings  of  the  county  court  judge,  the  lat- 
ter finding  in  the  second  case  that  the  contract  had  not  in  fact  been 
for  the  benefit  of  the  infant. 

If  a  workman  fails  in  an  action  to  recover  damages  for  the  injury, 
the  county  court  judge  is  the  proper  tribunal  to  assess  compensation.* 

a  Edwards  v.  Godfrey  []899]   2  Q.  B.  K.  B.  N.  S.  974,  95  L.  T.  N.  S.  592,  22 

.333,  68  L.  J.  Q.  B.  N.  S.  666,  80  L.  T.  Times  L.  R.  732. 

N.  S.  672,  47  Week.  Rep.  551,  15  Times  S  Stephens  v.  Dudbridge  ironworks  Co. 

L.  R.  365.     See  Quinn  v.  Brown   (1906)  [1904]  2  K.  B.  2-25,  73  L.  J.  K.  B.  N.  S. 

8  Sc.  Sess.  Cas.  5th  series,  855;  M'Gowan  739,  08  J.  P.  437,  52  Week.  Rep.  644,  90 

V.  Smith  [1906-07]  S.  C.  548.  L.  T.  N.  S.  838,  20. Times  L.  R.  492. 

i  Isaacson   v.   New   Grand    (Clapham  « Greenwood  w  Greenwood   (1907)   97 

Junction)    [1903]  1  K.  B.  539,  72  L.  J.  L.  T.  N.  S.  771,  24  Times  L.  R.  24. 

K.  B.  N.  S.  227,  88  L.  T.  N.  S.  291,  19  Upon  the  failure  of  an  action  under 

Times  L.  R.  150.  the  employer's  liability  act  of  1880,  for 

iNeale  \.  Electric  ii  Ordinance  A cces-  an  injury  compensation  for  which  has 

sories  Co  [1906]  2  K.  B.  558,  75  L.  J.  been    assessed   under   the   compensation 
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From  the  few  cases  which  have  discussed  the  allowance  of  costs 
where  the  workman  failed  in  his  common-law  action  and  was  subse- 
quently allowed  compensation,  it  is  impossible  to  formulate  any  defi- 
nite rule.' 

1812.  [774a]  Text  of  section  2. —  Sec.  2.  (l)  Proceedings  for  the  recov- 
ery under  this  act  of  compensation  for  an  injury  shall  not  be  maintainable  un- 
less notice  of  the  accident  has  been  given  as  soon  as  practicable  after  the  hap- 
pening thereof  and  before  the  workman  has  voluntarily  left  the  employment  in 
which  he  was  injured,  and  unless  the  claim  for  compensation  with  respect  to. 
such  accident  has  been  made  within  six  months  from  the  occurrence  of  the  acci- 
dent causing  the  injury,  or,  in  case  of  death,  within  six  months  from  the  time 
of  death:  Provided  always  that  (a)  The  want  of  or  any  defect  or  inaccuracy  in. 
such  notice  shall  not  be  a  bar  to  the  maintenance  of  such  proceedings,  if  it  is  found 
in  the  proceedings  for  settling  the  claim  that  the  employer  is  not,  or  would  not,- 
if  a  notice  or  an  amended  notice  were  then  given  and  the  hearing  postponed,  be 
prejudiced  in  his  defense  by  the  want,  defect,  or  inaccuracy,  or  that  such  want,, 
defect,  or  inaccuracy  was  occasioned  by  mistake,  absence  from  the  United  King- 
dom, or  other  reasonable  cause;   and 

(6)  The  failure  to  make  a  claim  within  the  period  above  specified  shall  not  hi 
a  bar  to  the  maintenance  of  such  proceedings,  if  it  is  found  that  the  failure  was 
occasioned  by  mistake,  absence  from  the  United  Kingdom,  or  other  reasonable 
cause. 

(2)  Notice  in  respect  of  an  injury  under  this  act  shall  give  the  name  and 
address  of  the  person  injured,  and  shall  state  in  ordinary  language  the  cause 
of  the  injury  and  the  date  at  which  the  accident  happened,  and  shall  be  served 
on  the  employer,  or,  if  there  is  more  than  one  employer,  upon  one  of  such 
employers. 

(3)  The  notice  may  be  served  by  delivering  the  same  at,  or  sending  it  by 
post  in  a  registered  letter  addressed  to,  the  residence  or  place  of  business  of  the 
person  on  whom  it  is  to  be  served. 

act,  the  court  before   whom  the  action  trial  in  an   action  for  damages   are  to 

was  tried  has   power  to   deal  with   the  be  deducted  from  a  subsequent  award  of 

costs   of   the   action   including  the   pro-  compensation.     M'Kenna  v.  United  Col- 

ceedings  for  the  assessment  of  compen-  lieries    (1906)    8  Sc.  Sess.  Cas.   5th  se- 

sation.     Cattermole  v.  Atlantic  Trans-  ries,  969. 

port  Co.  [1902]  1  K.  B.  204,  50  Week.  In  Black  v.  Fife  Coal  Co.  (1909)  S. 
Rep.  129,  85  L.  T.  N.  S.  5]  3,  18  Times  C.  152,  46  Scot  L.  R.  191,  it  was  held 
L.  R.  102,  71  L.  J.  K.  B.  N.  S.  173,  66  that  where  an  action  had  been  brought 
J.  P.  4.  for  the  death  of  a  miner  against  his 
''The  costs  of  bringing  a  common-law  employers  at  common  law  and  alterna- 
action,  in  which  the  jury  found  for  the  tively  for  a  certain  sum  under  the  em- 
defendants,  is  to  be  deducted  from  the  ployers'  liability  act,  and  the  defenders 
amount  awarded  the  workman  under  the  denied  liability  but  tendered  the  amount 
act.  Cohen  V.  Seabrook  Bros.  (1908)25  claimed  as  the  amount  to  which  the 
Times  L.  R.  176.  pursuers  were  entitled  under  the  compen- 
Costs  may  be  allowed  when  compensa-  sation  act,  and  upon  the  tender  being 
tion  is  awarded  under  the  act  after  an  refused  the  defenders  were  assoilzied  at 
action  independent  of  it  has  failed,  common  law  and  found  liable  under  the  ■ 
Wilson  V.  Kelli/  (1909)  14  B.  C.  436.  employers'  liability  act  in  the  sum  ten- 
It  is  discretionary  with  the  court  dered,  the  pursuers  were  liable  in  ex- 
whether  the  expenses  of  an  unsuccessful  penses. 
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(4)  Where  the  employer  is  a  body  of  persons,  corporate  or  unincorporal 
the  notice  may  also  be  served  by  delivering  the  same  at,  or  by  sending  it  by  po 
in  a  registered  letter  addressed  to,  the  employer  at  the  oiBce,  or,  if  there  be  mo 
than  one  office,  any  one  of  the  offices  of  such  body. 

[The  changes  in  §  2  are  matters  of  detail  rather  than  of  essenti: 
difference.  The  provisions  in  subs.  1,  in  respect  to  the  giving  of  a 
amended  notice,  and  the  postponing  of  the  hearing,  the  making  of  a 
absence  from  the  United  Kingdom  as  a  sufficient  ground  for  failuj 
i;o  give  notice,  and  the  provisions  in  respect  to  entire  failure  to  gi\ 
notice,  are  new.  The  earlier  act  by  a  subsection  omitted  from  tl 
:act  of  1906  provided  as  follows: 

(4)  The  notice  may  also  be  served  by  post,  by  a  registered  letter  addressed  \ 
the  person  on  whom  it  is  to  be  served,  at  his  last  known  place  of  residence  ( 
place  of  business,  and  if  served  by  post  shall  be  deemed  to  have  been  served  i 
the  time  wlien  the  letter  containing  the  same  would  have  been  delivered  in  tl 
•  ordinary  course  of  post;  and  in  proving  the  service  of  such  notice  it  shall  1: 
sufficient  to  prove  that  the  notice  was  properly  addressed  and  registered.] 

1813.  [775]  Notice  of  the  accident  (sec.  2) .—  a.  " Proceedings." - 
This  word  is  used  in  a  "sense  different  from  that  which  would  de 
scribe  legal  procedure  ordinarily."  ^  It  signifies  a  claim  for  con 
pensation,  and  a  refusal  of  such  compensation.*  A  notice  of  injurj 
not  followed  by  a  claim  for  compensation,  is  not  a  "proceeding." " 

h.  Form  and  contents  of  notice. — Whether  or  not  the  notice  of  th 
accident  must  be  in  writing  does  not  seem  to  be  definitely  settled.* 

c.  To  whom  notice  must  he  given. — It  is  not  necessary  that  notio 
■be  given  to  the  employer  personally.* 

1  Lord  Halsbury  in  Powell  v.  Main  But  in  Hughes  v.  Coed  Talon  Collier- 
Colliery  Co.  [1900]  A.  C.  366,  69  L.  J.  Co.  []909]  1  K.  B.  957,  78  L.  J.  K.  I 
'Q.  B.  N.  s.  758,  49  Week.  Rep.  49.  83  L.  N.  S.  539,  100  L.  T.  N.  S.  555,  it  wa 
T.  N.  S.  85,  16  Times  L.  R.  466,  65  J.  P.  held  that  the  notice  of  the  accident  mus 
100.  be  in  writing. 

z  Powell  V.  Main  Colliery  Co.  [1900]  5  Where  the  overman  of  a  level  write 
-2  Q.  B.  145,  69  L.  J.  Q.  B.  N.  S.  542,  64  down  the  facts  of  the  injury  to  a  bo^ 
J.  P.  323,  48  Week.  Rep.  534,  82  L.  T.  N.  in  a  mine  in  the  presence  of  the  boy  an! 
S.  340,  16  Times  L.  R.  282.  his  father,  it  is  a  sufficient  notice.   Stev 

S  Perry  v.  Clements  (1901)  17  Times  ens  v.  Insoles  [1912]  1  K.  B.  36,  [1911' 
L.  R.  525,  49  Week  Rep.  669.  W.  N.  205,  81  L.  J.  K.  B.  N.  S.  47,  lOi 

4  In  Thompson  v.  Goold  [1910]  A.  L.  T.  N.  S.  617. 
C.  409,  79  L.  J.  K.  B.  N.  S.  905,  103  Notice  of  the  accident  to  the  cashiei 
L.  T.  N.  S.  81,  26  Times  L.  R.  526,  54  of  the  employer,  whose  duty  it  was  t( 
Sol.  Jo.  599,  3  B.  W.  Comp.  Cas.  392,  find  a  substitute  for  the  workman  anc 
it  appears  that  only  a  verbal  notice  to  determine  the  amount  he  should  b( 
was  given,  and  compensation  was  al-  paid,  is  notice  to  the  company.  Butt  v 
lowed,  but  the  point  decided  was  that  G ellyceidrim,  Colliery  Co.  (1909)  3  B 
the  claim  for  compensation  need  not  be  W.  Comp.  Cas.  44. 
•;{or  a  stated  amount. 
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d.  "Claim  for  compensation." — This  phrase  means,  not  the  initia- 
tion of  proceedings  before  the  tribunal  by  which  the  compensation  is 
io  be  assessed,  but  a  notice  of  a  claim  for  compensation,  sent  to  the 
•workman's  employer.*  A  request  for  arbitration  is  a  sufiBcient  "claim 
for  compensation."  ' 

The  claim  need  not  be  for  a  definite  sum.'  The  rule  is  firmly  es- 
tablished that  a  claim  for  compensation  under  the  act  need  not  be  in 
writing.' 

e.  Time  within  which  claim  must  he  madej — how  measured. — The 
six  months  are  to  be  reckoned  from  day  to  day  without  reference  to 
the  particular  moment  of  the  day  at  which  the  injury  occurs  or  the 
notice  is  given.  ^** 


B  Powell  V.  Main  Colliery  Co.  [1900] 
A.  C.  366,  69  L.  J.  Q.  B.  N.  S.  758,  49 
Week.  Rep.  49,  83  L.  T.  N.  S.  85,  16 
Times  L.  R.  466,  65  J.  P.  100,  holding 
that  the  proceedings  were  in  time  where 
a  workman  sent  to  his  employers,  within 
six  months,  a  notice  of  the  accident, 
and  also  a  notice  stating  that  he 
■claimed  a  certain  amount  as  compensa- 
tion for  the  injury,  and  then,  more  than 
six  months  after  the  accident,  filed  a 
request  for  arbitration  in  the  county 
•court.  The  decision  of  the  court  of  ap- 
peal ([1900]  2  Q.  B.  145,  69  L.  J.  Q.  B. 
N.  S.  542;  64  J.  P.  323,  48  Week.  Rep. 
534,  82  L.  T.  N.  S.  340,  16  Times  L.  R. 
282)    was  reversed. 

A  letter  was  written  by  the  agent  of 
a  deceased  servant's  father  to  the  em- 
ployer to  the  following  effect:  "I  am 
instructed  by  his  father  to  intimate  that 
he  holds  you  liable  for  compensation. 
This  notice  is  given  in  terms  of  the 
statute."  Held,  that  the  letter  was  not 
a  claim  for  compensation,  but  merely 
notice  of  an  intention  to  make  a  claim. 
Bennett  v.  Wordie  (1899)  1  Sc.  Sess. 
Cas.  5th  series,  855,  36  Scot  L.  R.  643, 
7  Scot.  L.  T.  10. 

f  Wright  v.  Bagnall  [1900]  2  Q.  B. 
240,  82  L.  T.  N.  S.  346,  69  L.  J.  Q.  B. 
N.  S.  551,  64  J.  P.  420,  48  Week.  Rep. 
533,  16  Times  L.  R.  327;  Eraser  v. 
Great  'North  of  Scotland  R.  Co.  (1901)  3 
■So.  Sess.  Cas.  5th  series,  908,  38  Scot.  L. 
E.  653,  9  Scot.  L.  T.  96. 

But  a  request  on  the  part  of  an  agent 
for  the  insurance  company  which  has 
insured  the  employer,  to  accept  compen- 
sation, does  not  do  away  with  the  neces- 
sity of  filing  a  claim.  Devons  v.  An^ 
M.  &  S.  Vol.  v.— 341. 


derson  [1911]  S.  C.  181,  48  Scot.  L.  E. 
187,  4  B.  W.  Comp.  Cas.  354. 

8  In  making  a  claim  for  compensation 
it  is  not  necessary  to  state  a  fixed 
amount.  Thompson  v.  Goold  [1910]  A. 
C.  409,  79  L.  J.  K.  B.  N.  S.  905,  103  L. 
T.  N.  S.  81,  26  Times  L.  R.  526,  54  Sol. 
Jo.  599,  3  B.  W.  Comp.  Cas.  392,  over- 
ruling former  authorities  and  dicta  to 
the  contrary.  To  the  same  effect:  Era- 
ser V.  Great  North  of  Scotland  R.  Go. 
(1901)  3  F.  908,  38  Scot.  L.  E.  653, 
9  Scot.  L.  T.  96. 

Among  the  cases  that  are  to  be  con- 
sidered as  overruled  are  the  following: 

Kilpatriek  v.  Wemyss  Coal  Co.  [1906- 
07]  S.  C.  320;  Maver  v.  Park  (1905) 
8  Sc.  Sess.  Cas.  5th  series,  250:  Ben- 
nett V.  Wordie  (1899)  1  F.  855,  36  Scot. 
L.  R.  643,  7  Scot.  L.  T.  10;  Powell  v. 
Main  Colliery  Co.  [1900]  A.  C.  366,  69 
L.  J.  Q.  B.  N.  S.  758,  49  Week.  Rep.  49, 
83  L.  T.  N.  S.  85,  16  Times  L.  R.  466,  65 
J.  P.  100  (dicta). 

»Loii}e  V.  Myers  [1906]  2  K.  B.  265, 
75  L.  J.  K.  B.  N.  S.  651,  95  L.  T.  N.  S. 
35,  22  Times  L.  R.  614.  See  also 
Thompson  v.   Goold,   supra. 

A  formal  claim  is  unnecessary.  Dev- 
ons V.  Anderson  [1911]  S.  C.  181,  48 
Scot.  L.  R.  187,  4  B.  W.  Comp.  Cas.  354. 

The  applicant  who  properly  describes 
the  nature  of  the  accident  does  not  fail 
merely  because  the  injury  is  not  ac- 
curately described  from  a  medical  point 
of  view.  Sidney  v.  Collins  (1910)  3  B. 
W.  Comp.  Cas.  433. 

10  Where  the  accident  occurred  at 
11:30  A.  M.  on  November  24th,  1908,  a 
claim  for  compensation  lodged  at  5:30 
p.  M.  on  May  24th,  1909,  is  within  six 
months  from  the  occurrence  of  the  acci- 
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/.  "Employer  is  not  prejudiced." — The  onus  lies  on  the  workmai 
to  show  that  the  employer  has  not  been  prejudiced  by  the  former's 
failure  to  give  due  notice  of  the  accident/^ 

g.  Excuses  for  not  serving  notice  or  making  claim  in  time. — Th( 
provision  which  requires  the  claim  for  compensation  to  be  made  with 
in  six  months  of  the  occurrence  of  the  accident  causing  the  injury  is 
not  necessarily  an  absolute  bar  to  proceedings  for  the  assessment  oi 
compensation,  commenced  after  six  months  by  an  injured  workman : 
and  the  county  court  jvidge  or  other  arbitrator  has  jurisdiction  to  in- 
quire whether  there  are  any  circumstances  in  the  case  to  debar  th« 
employer  from  raising  that  defense.^* 

dent.       Peggie    v.     Wemy&s     Coal     Co.  that  there  is  a  statutory  liability  on  the 

[1909-10]  S.  C.  93,  47  Scot.  L.  R.  149  employer     to     pay     compensation,     the 

(contention    was    that    claim    was    not  amount  of  compensation  being  left  oper 

"timeous,"   because   it   was  not  put   m  for  future  settlement,  is  evidence  upor 

until  a  later  hour  of  the  day  on  which  which  the  .judge  or  arbitrator  may  prop- 

the  six  months  expired).  erly  find  that  the  employer  is  estopped 

11  iSfteorer  v.  Miller  (1899)  2  Sc.  Sess.  from  setting  up  the  defense  that  the  re- 
Cas.  5th  series,  114,  37  Scot.  L.  R.  80,  quest  for  arbitration  was  not  filed  with- 
7  Scot.  L.  T.  231;  Hancock  v.  British  in  six  months  of  the  accident.  Having 
Westinghouse  Electric  Co.  (1910)  3  B.  allowed  the  six  months  to  expire  while 
W.  Comp.  Cas.  210;  Hughes  v.  Coed  the  negotiations  were  still  proceeding. 
Talon  Colliery  Co.  [1909]  1  K.  B.  957,  the  employer  cannot  then  turn  round 
78  L.  J.  K.  B.  N.  S.  539,  100  L.  T.  N.  S.  and  say  that  the  time  for  claiming  com- 
555.  pensation  has  gone  by.     Wright  v.  Bag- 

The    applicant   must    prove    that    he  nail  [1900]  2  Q.  B.  240,  82  L.  T.  N.  S. 

gave    notice    of    the    claim    within    six  346,  69  L.  J.  Q.  B.  N.  S.  551,  64  J.  P. 

months  of  the  occurrence  of  the  accident,  420,  48  Week.  Rep.  533,  16  Times  L.  R. 

or  that  his  failure  to  do  so  was  occa-  327. 

sioned  by  mistake,  absence  from  the  Where  an  employee  did  not  regard  his 
United  Kingdom,  or  other  reasonable  injury  as  so  serious  as  his  doctor's  ad- 
cause.  Koherts  v.  Crystal  Palace  Foot  vice  should  have  led  him  to  suppose,  and 
Ball  Club  (1909)  3  B.  W.  Comp.  Cas.  he  did  not  intend  to  make  any  claim 
51.  under  the  act  if  his  recovery  had  been 

A  failure  to  give  notice  for  four  as  satisfactory  as  he  expected,  he  is  not 
months  is  unreasonable,  and  may  be  barred  from  obtaining  compensation,  al- 
found  prejudicial  to  the  employer,  though  he  failed  to  give  notice  for  five 
Stronge  v.  Haxlett  (1910)  44  Ir.  taw  months  after  his  injuries,  and  the  em- 
Times,  10,  3  B.  W.  Comp.  Cas.  581.  ployers  were  prejudiced  by  his  failure 

The    employers    will    presumably    be  to  give  timely  notice,  since  the  want  of 

prejudiced  by  a  failure  to  give  notice  notice   was    occasioned   by  mistake   for 

of    an    accident    for    upwards    of    five  which  there  was  reasonable  cause.   Ran- 

months.     Shannon  v.  Bainhridge  Weav-  Jcine  v.   Alloa   Coal   Co.    (1904)    6    Sc. 

ing  Co.   (1911)  45  Ir.  Law  Times,  74.  Sess.  Cas.  5th  series,  375,  41  Scot.  L.  R. 

The  county  court  judge  is  not  justi-  306,  11  Scot.  L.  T.  670. 

fied   in   finding  that  the  employer   was  Where  an  injured  workman  intention- 

not    prejudiced   by    the    failure    of   the  ally  did  not  give  notice  of  his  accident 

workman  to  give  notice  of  his  injury  un-  at  the  time,  believing  that  his  injuries 

til  two  months  after,  where  the  job  was  would  not  keep  him  from  work,  but  after 

finished  on  the  day  of  the  accident,  and  going  to  the  hospital  realized  that  his 

the  men  were  all  paid  off.     Burrell  v.  injuries  were  serious,  and  gave  written 

Holloway  Bros.    (1911)   4  B.  W.  Comp.  notice  of  the  accident  to  his  employers 

Cas.  239.  about  three  months  after  the  accident, 

12  An  agreement  arrived  at  between  his  delay  in  giving  notice  is  due  to  mis- 
the  parties   shortly   after  the   accident,  take  or   other  reasonable  cause  within 
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the  meaning  of  §  2.    Broton  v.  Lochgelly  the  parties   as  to   the   act.     O'Neill  v. 

Iron  £  Coal  Co.  [1907]   S.  C.  198.  Motherwell  [1906-07]  S.  C.  1076. 

There  is  reasonable  cause  for  failing  A  county  court  judge  may  find  that 

to  give  a  formal  notice   of  the  injury,  notice  was  not  given  as  soon  as  practi- 

where    the    claimant    believes    that    his  cal  after  the  accident,  where  it  was  not 

injuries  are  not  serious,  and  a  day  after  given  until  one   month   after,   although 

the  accident,  and  again  a  month  after,  the    claimant    had    seen    his    employer 

he  gives  a  verbal  notice  of  it.     Refuge  twice  in  the  meantime.     Leach  v.  Hick- 

Assur.  Co.  v.  Millar   (1911)   49  Scot.  L.  son   (1911)   4  B.  W.  Comp.  Cas.  153. 

R.  67.  Where   a  father   of   a  deceased  work- 

The  fact  that  the  applicant  had  been  man,  having  failed  to  recover  damages 

eight  weeks  in  the  hospital  is  a  reason-  in  an  action  against  the  employer,  and 

able  excuse  for  not  giving  notice  with-  requested   compensation   to   be   assessed 

in  six  weeks.     Ex  parte  Dunn    (1911)  under    the    act,    died    more    than    six 

28  W.  N.  New  So.  Wales  9.  months   after  the   accident,   the  mother 

It  is  a  sufficient  excuse  for  failure  to  and  sisters   of  the   deceased  cannot  se- 

give    notice    for    several    months,    that  cure   compensation   as   dependents.    Mc- 

neither  the  workman  nor  his  physicians  Ginty  v.  Kyle   [1911]    S.   C.   589.     The 

knew   what   ailed   him.      Eke   v.    Hart-  lord  president  observed:    "I  cannot  see 

Dyke  [1910]  2  K.  B.  677,  80  L.  J.  K.  B.  that  other  people  who  have  allowed  the 

N.  S.  90,  103  L.  T.  N.  S.  174,  26  Times  statutory  time  to  pass  can  take  to  them- 

L.  E.  613,  3  B.  W.  Comp.  Cas.  482.  selves  the  benefits  of  proceedings  which 

A  trial   judge   is   in  error  if  he  dis-  during  the  six  months  allowed  to  them 

misses  the  proceeding,  when  he  has  deter-  might  never   have   been   turned    into   a 

mined  that   there   was   no  good   excuse  claim    for     compensation    at    all,     and 

for  the  want  of  notice.  He  is  still  bound  which  only  become  proceedings  for  com- 

to  inquire  whether  the  defendant  was,  pensation   because   another   person   over 

as  a  matter  of  fact,  prejudiced.   McLean  whose  volition  they  have  no  control  has 

v.   Carse    (1899)    1    Sc.   Sess.    Cas.    5th  chosen  to  exercise  a  personal  privilege." 

series,  878,  36  Scot.  L.  E.  678,  7  Scot.  A  workman  who  accepts  light  employ- 

L.  T.  26.  ment  for  seven  years,  his  average  week- 

But  the  mere  fact  that  the  employer  ly  earnings  being  less  than  before  his 

has  made  weekly  payments  to  a  work-  injury,    but   more    than    the   maximum 

man  is  not  such  evidence  of  an  admis-  compensation  he  had  received  for  a  peri- 

sion  of  liability  and  of  an  agreement  to  od   during   which   he   had   been   totally 

pay    compensation    as    will    enable    the  incapacitated,  bars  himself  personali  ex- 

workman  to  commence  proceedings  un-  ceptione  from  claiming  any  compensa- 

der  the  act  after  the  expiration  of  six  tion  in  respect  of  his  partial  incapacity 

months  from  the  accident,  where  the  em-  during   the   seven   years.      Dempster   v. 

ployer  took  a  receipt  which  stated  that  Baird  [1909]   S.  C.  127,  46  Scot.  L.  R. 

the  money  was  received  on  account  of  119,  previous  appeal,   [1908]   S.  C.  722. 

compensation  which  might  be  or  become  Employers     are     not    estopped     from 

due  to  the  workman  under  the  act.  Ren-  claiming  that  the  act  is  inapplicable  by 

dall  V.  Hill's  Dry  Docks  &  Engineering  ^^^  ^^ct  that  shortly  after  the  accident 

Co.   [1900]   2  Q.  B.  245,  69  L.  J.  Q.  B.  ^}_^l  77°^^  ^o  the  workman's  daughter 

N.  S.  554,  64  J.  P.  451,  48  Week.  Eep.  ^}}^^  }^  «^/  Z"""^^  forward  them  a  cer- 

530,  82  L.  T.  N.  S.  521,  16  Times  L.  E.  ^fl?-^^    °^    ^^\  doctor    attending   h.m 

o/.n     T  i-        •  1  •        Tr7  ■  ij          D         77  stating  the  nature  of  the  injuries  and 

[1900]  2  Q.  B.  240    82  L.  I.  N.  b.  34b,  ^^^j^j  ^^^  ^^^  whatever  was  due  him 

69  L.  J.  Q.  B.  N.  S.  551,  64  J.  P.  420,  ^^^g^  ^j^g  ^^^  during  his  illness,  dating 

48  Week.  Eep.  533,  16  Times  L.  E.  327,  one  week  from  the  day  of  the  accident, 

supra.  and  that  they  did  not  so  pay  him  for  a 

The  fact  that  an  employer  for  a  peri-  period   of   about  six  months.     Ross  v. 

od  of  about  six  months  voluntarily  paid  Smith  (1909)    So.  Austr.  L.  E.  128. 

an  injured  workman  a  sum  in  excess  of  Ignorance  on  the  part  of  an  injured 

what  he  would  have  had  to  pay  under  workman  of  the  existence  of  the  act  does 

the  act  does  not  bar  him  from  plead-  not  excuse   the   failure   to  give   notice, 

ing  the   omission   to  begin  proceedings  Roles  v.  Pasoall  [1911]  1  K.  B.  982,  80 

within  the  prescribed  six  months,  where  L.  J.  K.  B.  N.  S.  728,  104  L.  T.  N.  S. 

nothing  at  all   had  been  said   between  298,  4  B.  W.  Comp.  Cas.  148. 
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1814.  Text  of  section  3.— Sec.  3.  (1)  If  the  registrar  of  friendly  soci- 
eties, after  taking  steps  to  ascertain  the  views  of  the  employer  and  workmen, 
certifies  that  any  scheme  of  compensation,  benefit,  or  iiisurance  for  the  workmen 
of  an  employer  in  any  employment,  whether  or  not  such  scheme  includes  othei 
employers  and  their  workmen,  provides  scales  of  compensation  not  less  favor- 
able to  the  workmen  and  their  dependents  than  the  corresponding  scales  con- 
tained in  this  act,  and  that,  where  the  scheme  provides  for  contributions  by  the 
workmen,  the  scheme  confers  benefits  at  least  equivalent  to  those  contributions, 
in  addition  to  the  benefits  to  which  the  workmen  would  have  been  entitled  under 
this  act,  and  that  a  majority  (to  be  ascertained  by  ballot)  of  the  workmen  to 
whom  the  scheme  is  applicable  are  in  favor  of  such  scheme,  the  employer  may, 
whilst  the  certificate  is  in  force,  contract  with  any  of  his  workmen  that  the 
provisions  of  the  scheme  shall  be  substituted  for  the  provisions  of  this  act,  and 
thereupon  the  employer  shall  be  liable  only  in  accordance  with  the  scheme;  but, 
save  as  aforesaid,  this  act  shall  apply  notwithstanding  any  contract  to  the  con- 
trary made  after  the  commencement  of  this  act. 

(2)  The  registrar  may  give  a  certificate,  to  expire  at  the  end  of  a  limited 
period  of  not  less  than  five  years,  and  may  from  time  to  time  renew,  with  or 
without  modifications,  such  a  certificate,  to  expire  at  the  end  of  the  period  for 
which  it  is  renewed. 

(3)  No  scheme  shall  be  so  certified  which  contains  an  obligation  upon  the 
workmen  to  join  the  scheme  as  a  condition  of  their  hiring,  or  which  does  not 
contain  provisions  enabling  a  workman  to  withdraw  from  the  scheme. 

(4)  If  complaint  is  made  to  the  registrar  of  friendly  societies,  by  or  on  be- 
half of  the  workmen  of  any  employer,  that  the  benefits  conferred  by  any  scheme 
no  longer  conform  to  the  conditions  stated  in  subsection  (1)  of  this  section,  or 
that  the  provisions  of  such  scheme  are  being  violated,  or  that  the  scheme  is  not 
being  fairly  administered,  or  that  satisfactory  reasons  exist  for  revoking  the 
certificate,  the  registrar  shall  examine  into  the  complaint,  and,  if  satisfied  that 
good  cause  exist  for  such  complaint,  shall,  unless  the  cause  of  complaint  is 
removed,  revoke  the  certificate. 

(5)  When  a  certificate  is  revoked  or  expires,  any  moneys  or  securities  held 
for  the  purpose  of  the  scheme  shall,  after  due  provision  has  been  made  to  dis- 
charge the  liabilities  already  accrued,  be  distributed  as  may  be  arranged  between 
the  employer  and  workmen,  or  as  may  be  determined  by  the  registrar  of  friendly 
societies  in  the  event  of  a  diflFerence  of  opinion. 

(6)  Whenever  a  scheme  has  been  certified  as  aforesaid,  it  shall  be  the  duty  of 
the  employer  to  answer  all  such  inquiries  and  to  furnish  all  such  accounts  in 
regard  to  the  scheme  as  may  be  made  or  required  by  the  registrar  of  friendly 
societies. 

(7)  The  chief  registrar  of  friendly  societies  shall  include  in  his  annual  report 
the  particulars  of  the  proceedings  of  the  registrar  under  this  act. 

(8)  The  chief  registrar  of  friendly  societies  may  make  regulations  for  the 
purpose  of  carrying  this  section  into  eff'ect. 

The  changes  in  §  3  are  for  the  most  part  mere  matters  of  detail. 
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1814a.  Proceedings  under  this  section. — This  section  has  received 
but  little  attention  from  the  courts.^ 

1815.  [775a]  Test  of  section  4.—  Sec.  4.  (1)  Where  any  person  (in 
this  section  referred  to  as  the  principal),  in  the  course  of  or  for  the  purposes 
of  his  trade  or  business,  contracts  with  any  other  person  (in  this  section  re- 
ferred to  as  the  contractor)  for  the  execution,  by  or  under  the  contractor,  of 
the  whole  or  any  part  of  any  work  undertaken  by  the  principal,  the  principal 
shall  be  liable  to  pay  to  any  workman  employed  in  the  execution  of  the  work 
any  compensation  under  this  act  which  he  would  have  been  liable  to  pay  if  that 
workman  had  been  immediately  employed  by  him;  and  where  compensation  is 
claimed  from  or  proceedings  are  taken  against  the  principal,  then,  in  the  appli- 
cation of  this  act,  references  to  the  principal  shall  be  substituted  for  references 
to  the  employer,  except  that  the  amount  of  compensation  shall  be  calculated  with 
reference  to  the  earnings  of  the  workman  under  the  employer  by  whom  he  is 
immediately  employed:  Provided  that,  where  the  contract  relates  to  threshing, 
ploughing,  or  other  agricultural  work,  and  the  contractor  provides  and  uses 
machinery  by  mechanical  power  for  the  purpose  of  such  work,  he  and  he  alone 
shall  be  liable  under  this  act  to  pay  compensation  to  any  workman  employed  by 
him  on  such  work. 

(2)  Where  the  principal  is  liable  to  pay  compensation  under  this  section,  he 
shall  be  entitled  to  be  indemnified  by  any  person  who  would  have  been  liable 
to  pay  compensation  to  the  workman  independently  of  this  section,  and  all  ques- 
tions as  to  the  right  to  and  amount  of  any  such  indemnity  shall  in  default  of 
agreement,  be  settled  by  arbitration  under  this  act. 

(3)  Nothing  in  this  section  shall  be  construed  as  preventing  a  workman  re- 
covering compensation  under  this  act  from  the  contractor  instead  of  the  prin- 
cipal. 

(4)  This  section  shall  not  apply  in  any  case  where  the  accident  occurred 
elsewhere  than  on  or  in  or  about  premises  on  which  the  principal  has  undertaken 
to  execute  the  work,  or  which  are  otherwise  under  his  control  or  management. 

[Section  4  of  the  original  act  provided  as  follows: 

Sec.  4.  Where,  in  an  employment  to  which  this  act  applies,  the  undertakers, 
as  hereinafter  defined,  contract  with  any  person  for  the  execution  by  or  under 
such  contractor  of  any  work,  and  the  undertakers  would,  if  such  work  were 
executed  by  workmen  immediately  employed  by  them,  be  liable  to  pay  compensa- 
tion under  this  act  to  those  workmen  in  respect  of  any  accident  arising  out  of, 
and  in  the  course  of,  their  employment,  the  undertakers  shall  be  liable  to  pay 
to  any  workmen  employed  in  the  execution  of  the  work  any  compensation  which 

1 A  workman  who  has  signed  an  agree-  A    penal    clause    in    an    agreement, 

ment   to   accept   compensation    certified  whereby  a  workman  is  to  lose  all  right 

by  the  chief  registrar  of  friendly  socie-  to  compensation  unless  he  assists  in  an 

ties  is  outside  the  provisions  of  the  act  application  for  examination  by  a  medical 

altogether.     Horn  v.   Lords   Comrs.   of  referee  under  certain  circumstances,  is 

Admiralty  [1911]  1  K.  B.  24,  80  L.  J.  void   under    §    3,    subs.    1,   of   the   act. 

K.  B.  N.  S.  278,  103  L.  T.  N.  S.  614,  27  British  d  8.  A.  Steam  Nav.  Co.  v.  Neil 

Times  L.  K.  84,  4  B.  W.  Comp.  Cas.  1.  (1910)  3  B.  W.  Comp.  Cas.  413. 
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is  payable  to  the  workmen  (whether  under  this  act,  or  in  respect  of  persona 
negligence  or  wilful  act  independently  of  this  act)  by  such  contractor,  or  woulc 
be  so  payable  if  such  contractor  were  an  employer  to  whom  this  act  applies 
Provided,  that  the  undertakers  shall  be  entitled  to  be  indemnified  by  any  othei 
person  who  would  have  been  liable  independently  of  this  section. 

This  section  shall  not  apply  to  any  contract  with  any  person  for  the  executioi 
by  or  under  such  contractor  of  any  work  which  is  merely  ancillary  or  incidenta 
to,  and  is  no  part  of,  or  process  in,  the  trade  or  business  carried  on  by  sue! 
undertakers  respectively. 

The  most  notable  change  in  §  4  was  the  elimination  of  the  second 
paragraph,  which  provided  that  the  act  was  not  applicable  to  anj 
work  "which  is  merely  ancillary  or  incidental  to"  the  trade  or  busi 
ness  carried  on  by  the  undertaker.  The  decisions  as  to  the  scope  oJ 
the  phrase  quoted  are  not  consistent.* 

The  meaning  of  the  phase  undertakers  as  used  in  this  section  is  dis- 
cussed in  §  1849,  post.~\ 


1  The  following  operations  have  been 
held  to  be  "merely  ancillary"  to  the 
business  of  the  defendant: 

The  erection  of  a  station  building  for 
a  railway  company  by  a  contractor. 
Pearce  v.  London  &  8.  W.  R.  Co.  [1900] 
2  Q.  B.  (C.  A.)  100,  69  L.  J.  Q.  B.  N.  S. 
683,  48  Week.  Rep.  599,  82  L.  T.  N.  S. 
473,  16  Times  L.  R.  336. 

The  work  of  putting  a  new  driving 
wheel  into  a  steam  engine  belonging  to 
a  cotton  factory,  where  such  work  is 
done  under  contract  by  a  firm  of  en- 
gineers. Wrigley  v.  Bagley  [1901]  1 
K.  B.  (C.  A.)  780,  84  L.  T.  N.  S.  415, 
70  L.  J.  K.  B.  N.  S.  538,  65  J.  P.  372, 
49  Week.  Rep.  472,  affirmed  in  [1902] 
A.  C.  299,  71  L.  J.  K.  B.  N.  S.  600,  66 
J.  P.  420,  50  Week.  Rep.  656,  86  L.  T. 
N.  S.  775,  18  Times  L.  R.  559. 

The  fixing  of  an  iron  roof  by  a  sub- 
contractor for  a  builder,  the  evidence 
showing  that  this  was  no  part  of  the 
latter's  business.  Bush  v.  Hawes  [1902] 
1  K.  B.  (C.  A.)  216,  71  L.  J.  IC.  B.  N.  S. 
68,  85  L.  T.  N.  S.  507,  66  J.  P.  260,  50 
Week.  Rep.  311. 

The  erection  by  a  contractor  of  coal- 
bauling  machinery  at  the  power  station 
of  an  electric  railway  company.  Bren- 
nan  v.  Dublin  United  Tramways  Co. 
[1900]  2  I.  R.  241. 

The  erection  by  a  contractor  of  a  re- 
taining wall  to  protect  the  track  of  a 
railway.  Dundee  d  A.  Joint  B.  Co.  v. 
CarUn  (1901)    3  Se.  Sess.  Cas.  5th  se- 


ries, 843,  38  Scot.  L.  R.  635,  9  Scot.  L. 
T.  55   (servant  run  over  by  train). 

The  work  of  a  man  employed  by  a 
window  cleaning  company,  who  was  in- 
jured while  cleaning  the  windows  of  the 
defendant,  a  firm  of  tailors.  Dempster 
V.  Hunter  (1902)  4  Sc.  Sess.  Cas.  5th 
series,  580,  39  Scot.  L.  R.  395,  9  Scot, 
L.  T.  450. 

Work  done  by  a  subcontractor  for  a 
firm  of  building  contractors,  who  habit- 
ually made  contracts  for  the  demolition 
of  old  buildings  on  the  site  of  which 
new  ones  were  to  be  constructed.  Knight 
V.  CuUtt  [1902]  1  K.  B.  31,  50  Week. 
Rep.  113,  18  Times  L.  R.  26,  71  L.  J. 
K.  B.  N.  S.  65,  66  J.  P.  52,  85  L.  T.  N. 
S.  526. 

The  following  operations  have  been 
held  not  to  be  "merely  ancillary"  to  the 
business  of  the  defendant: 

The  erection  of  signals  for  a  new  rail- 
way siding  by  a  contractor.  Bums  v. 
North  British  R.  Co.  (1900)  2  Sc.  Seas. 
Cas.  5th  series,  629,  37  Scot.  L.  R.  448, 
7  Scot.  L.  T.  408  (workman  was  run 
over ) . 

Work  done  in  the  course  of  his  em- 
ployment by  a  servant  of  a  contractor 
for  the  collection  and  delivery  of  goods 
conveyed  by  a  railway  for  a  through 
rate.  Greenhill  v.  Caledonian  R.  Co. 
(1900)  2  Sc.  Sess.  Cas.  5th  series,  736, 
37  Scot.  L.  R.  524,  7  Scot.  L.  T.  458 
(servant  injured  while  transferring  a 
barrel  from  a  lorry  to  a  goods  train) . 

Carting  work  done  by  the  servant  ol 
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1815a.  [776]  Liability  to  servants  of  contractors  (sec.  4), —  a.  Oen- 
erally. — It  is  stated  in  respect  to  §  4  of  the  earlier  act,  and  the  state- 
ment applies  equally  well  to  this  section  of  the  present  act,  that  it 
^  contemplates  the  case  of  persons  who,  being  undertakers  in  respect 
to  a  particular  class  of  business,  substitute  for  themselves  a  contractor 
to  do  some  part  of  that  business,  and  provides  that  the  workmen  of 
such  a  contractor  shall  have  the  same  rights  against  such  persons  as 
they  would  have  if  they  were  employed  by  them."* 

The  act  does  not  impose  any  joint  liability.* 

h.  "In  the  course  of  or  for  the  purposes  of  his  trade  or  busi- 
ness/'— The  scope  of  this  phrase  is  discussed  in  the  cases  below.' 

c.  Worh  "undertaken  by  the  principal." — A  few  cases  have  turned 
on  the  meaning  of  this  phrase.* 


a  firm  of  contractor,  who  were  under 
contract  to  do  all  the  carting  work  in 
connection  with  a  factory.  Bee  v.  Ovens 
(1900)  2  Sc.  Sess.  Cas.  5th  series,  439, 
37  Scot.  L.  R.  328,  7  Scot.  L.  T.  362 
(factory  owner  held  liable). 

Work  done  by  a  carter  in  the  employ 
of  a  railway  company,  while  he  was  en- 
gaged in  transporting  the  goods  of  the 
defendants,  a  firm  of  sausage  makers, 
to  a  station  on  the  railway.  M'Govern 
V.  Cooper  (1902)  4  Sc.  Sess.  Cas.  5th 
series,  249,  39  Scot.  L.  R.  102,  9  Scot.  L. 
T.  270.  This  decision  is  almost  certain- 
ly erroneous. 

1  Collins,  L.  J.  in  Wrigley  v.  Bagley 
[1901]  1  K.  B.  780. 

But  the  principal  will  not  be  held 
liable  for  compensation  to  a  man  who 
has  no  claim  against  the  contractor,  his 
true  employer.  Marks  v.  Game  [1909] 
2  K.  B.  516,  78  L.  J.  K.  B.  N.  S.  853, 
100  L.  T.  N.  S.  950,  25  Times  L.  R.  620, 
53  Sol.  Jo.  561  (workman  was  member 
of   contractor's   family), 

2  The  widow  and  children  of  a  work- 
man who  was  killed  while  working  in 
the  employment  of  a  glass  merchant,  on 
the  roof  of  a  building  occupied  by  a 
firm  of  wool  manufacturers,  cannot 
claim  compensation  from  both,  and  an 
application  for  compensation  from  both 
will  be  dismissed.  Herd  v.  Summers 
(1905)   7  Sc.  Sess.  Cas.  5th  series,  870. 

8  The  work  of  cleaning  the  boilers  of 
one  of  their  ships  which  is  lying  in  a 
harbor  is  not  work  undertaken  by  the 
shipowners  in  the  course  of  or  for  the 
purposes  of  their  trade  or  business. 
Spiers  v.  EUersHe  8.  8.  Co.  [1909]  S.  C. 
1259,  46  Scot.  L.  R.  893  (not  one  of  the 


normal  operations  which  form  the  ordi- 
nary business  of  a  ship  owner). 

A  firm  of  chemical  manufacturers  is 
not  liable  to  pay  compensation  to  a 
workman  of  a  person  who  had  contract- 
ed to  tar  the  outside  of  tanks  used  by 
them  in  their  business.  Zugg  v.  Cun- 
ningham [1908]  S.  C.  827.  Lord  M'La- 
ren  observed:  "In  the  present  circum- 
stances I  am  unable  to  see  that  the  work 
of  tarring  the  building  in  question  was 
work  undertaken  by  the  appellants, 
whose  business  is  not  the  erection  or  re- 
pair of  structures,  but  the  manufacture 
of  chemicals." 

The  dependents  of  a  laborer  engaged 
to  repair  a  roof  of  a  house  in  which 
drapery,  grocery,  and  hardware  busi- 
ness is  carried  on,  and  who  was  killed 
while  so  employed,  are  entitled  to  com- 
pensation, since  he  was  employed  for 
the  purpose  of  the  trade.  Johnston  v. 
Monasterevan  General  Store  Co.  [1909] 
2  I.  R.  108,  42  Ir.  Law  Times,  268. 

A  workman  employed  by  a  subcon- 
tractor to  cart  rubbish  away  from  where 
a  street  is  being  paved  is  not  injured 
"on  or  in  or  about  premises,"  where  he 
falls  from  his  cart,  2  miles  from  the 
scene  of  the  paving  operations.  An- 
drews V.  Andrews  [1908]  2  K.  B.  567, 
77  L.  J.  K.  B.  N.  S.  974,  99  L.  T.  N.  S. 
214,  24  Times  L.  R.  709. 

*  Where  a  farmer  arranged  with  the 
applicant,  a  young  lad,  for  the  services 
of  a  threshing  machine  belonging  to  the 
latter's  father,  who  was  to  be  paid  20  s. 
out  of  25  s.,  and  in  the  course  of  the 
work  the  applicant  was  injured,  he  is 
not  entitled  to  compensation,  there  be- 
ing no  "work  undertaken  by  the  princi- 
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1816.  [776a]  Text  of  section  5.— Sec.  5.  (1)  Where  any  employer  ha( 
entered  into  a  contract  with  any  insurers  in  respect  of  any  liability  under  this 
act  to  any  workman,  then,  in  the  event  of  the  employer  becoming  bankrupt,  oi 
making  a  composition  or  arrangement  with  his  creditors,  or,  if  the  employer  is 
a  company,  in  the  event  of  the  company  having  commenced  to  be  wound  up,  the 
rights  of  the  employer  against  the  insurers  as  respects  that  liability  shall,  not- 
withstanding anything  in  the  enactments  relating  to  bankruptcy  and  the  winding 
up  of  companies,  be  transferred  to  and  vest  in  the  workman,  and  upon  any 
such  transfer  the  insurers  shall  have  the  same  rights  and  remedies  and  be  sub- 
ject to  the  same  liabilities  as  if  they  were  the  employer,  so,  however,  that  the 
insurers  shall  not  be  under  any  greater  liability  to  the  workman  than  they  would 
have  been  under  to  the  employer. 

(2)  If  the  liability  of  the  insurers  to  the  workman  is  less  than  the  liability 
of  the  employer  to  the  workman,  the  workman  may  prove  for  the  balance  in  the 
bankruptcy  or  liquidation. 

(3)  There  shall  be  included  among  the  debts  which,  under  §  1  of  the  prefer- 
ential payments  in  bankruptcy  act  1888,  and  §  4  of  the  preferential  payments 
in  bankruptcy  (Ireland)  act,  1889,  are,  in  the  distribution  of  the  property  of  a 
bankrupt  and  in  the  distribution  of  the  assets  of  a  company  being  wound  up, 
to  be  paid  in  priority  to  all  other  debts,  the  amount,  not  exceeding  in  any  indi- 
vidual case  £100,  due  in  respect  of  any  compensation  the  liability  wherefor  accrued 
before  the  date  of  the  receiving  order  or  the  date  of  the  commencement  of  the 
winding  up;  and  those  acts  and  the  preferential  payments  in  bankruptcy  amend- 
ment act,  1897  shall  have  effect  accordingly.  Where  the  compensation  is  a  weekly 
payment,  the  amount  due  in  respect  thereof  shall,  for  the  purposes  of  this  pro- 
vision, be  taken  to  be  the  amount  of  the  lump  sum  for  which  the  weekly  payment 
could,  if  redeemable,  be  redeemed  if  the  employer  made  an  application  for  that 
purpose  under  the  first  schedule  to  this  act. 

(4)  In  the  case  of  the  winding  up  of  a  company  within  the  meaning  of  the 
stannaries  act  1887,  such  an  amount  as  aforesaid,  if  the  compensation  is  payable 
to  a  miner  or  the  dependents  of  a  miner,  shall  have  the  like  priority  as  is  conferred 
on  wages  of  miners  by  §  9  of  that  act,  and  that  section  shall  have  effect  accord- 
ingly. 

pal."     Walsh  v.   Bayes    (1909)    43   Ir.  ket,  and  sold  an  old  mill  on  the  prem- 

Law  Times  (C  A.)   114.  ises,  to  be  torn  down  and  carried  away, 

Where    the    respondents,    who    were  is  liable   as  undertaker  to  a  workman 

green  grocers,  entered  into  a  joint  ven-  employed  by  the  purchaser  of  the  mill, 

ture  with  a  billiards  saloon  keeper  for  who  was  injured  in  the  work  of  demoli- 

the    erection    of    a    skating    rink    as    a  tion.     Mulrooney  v.  Todd   (1909)    1  K. 

speculation,  and  employed  a  contractor  B.  165,  78  L.  J.  K.  B.  N.  S.  145,  100  L. 

to   do  the   part  of   the   work,   and   the  T.  N.  S.  99,  73  J.  P.  73,  25  Times  L.  R. 

servant  of  the  contractor  was  injured,  it  103,  53  Sol.  Jo.  99    (1908)   W.  N.  242. 
cannot  be  said  that  the  work  on  which        A  company  who  purchased  a  lighter 

the  applicant  was  employed  was  work  in  England,  and  engaged  a  man  to  navi- 

"undertaken"    by    the    respondents    as  gate  it  to  Cape  Verd  for  them  and  to 

principals   within  the   meaning   of   §   4  provide  and  pay  for  the  crew,  is  liable 

of  the  act.     Skates  v.  Jones   [1910]    2  for  injuries  to  one  of  the  latter  during 

K.  B.  903,  79  L.  J.  K.  B.  N.  S.  1168,  the    voyage.     Dittmar    v.    The    V.    59S 

103   L.   T.   N.   S.   408,   26   Times   L.  R.  [1909]  1  K.  B.  389,  78  L.  J.  K.  B.  N.  S. 

643,  3  B.  W.  Comp.  Gas.  460.  523,  100  L.  T.  N.  S.  212,  25  Times  L.  R. 

A  municipal  corporation  which   pur-  188. 
chased  land  for  the  extension  of  its  mar- 
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(5)  The  provisions  of  this  section  with  respect  to  preferences  and  priorities- 
shall  not  apply  where  the  bankrupt  or  the  company  being  wound  up  has  entered, 
into  such  a  contract  with  insurers  as  aforesaid. 

(6)  This  section  shall  not  apply  where  a  company  is  wound  up  voluntarily 
merely  for  the  purposes  of  reconstruction  or  of  amalgamation  with  another  com- 
pany. 

This  section  is  merely  an  elaboration  of  §  5  of  the  original  act. 

1817.  [777]  Proceedings  under  this  section. — In  the  case  of  the- 
winding  up  or  bankruptcy  of  an  employer  who  is  insured,  §  5  of  the- 
act  gives  the  workman  only  the  same  right  against  the  company  that 
the  employer  had.^ 

In  the  cases  cited  in  the  subjoined  note,  all  of  which  arose  out  of 
the  same  transaction,  the  court  discusses  a  number  of  questions  in- 
volving §  6  of  the  British  Columbia  workmen's  compensation  act  of 
1902,  which  is  the  same  as  §  5  of  the  English  act  of  1897,  with  the- 
exception  that  jurisdiction  is  given  to  a  judge  of  the  supreme  court,, 
instead  of  to  the  judge  of  the  county  court.* 

1  In  King  v.  Phoenix  Assur.  Co.  [1910]  clear  that,  at  the  time  when  the  appli- 
2  K.  B.  666,  80  L.  J.  K.  B.  N.  S.  44,  103  cations  were  made,  there  was  no  fund 
L.  T.  N.  S.  53,  3  B.  W.  Comp.  Cas.  442,  in  respect  of  which  the  insurers  were: 
where  the  policy  of  insurance  contained  liable  to  the  employers, 
a  clause  requiring  disputes  between  the  2  In  Disourdi  v.  Sullivan  Group  Min.. 
insurers  and  the  employer  to  be  submit-  Co.  ( 1909 )  14  B.  C.  256,  it  is  held  that 
ted  to  arbitration,  and  there  was  a  this  provision  of  the  act  cannot  be  in- 
genuine  dispute,  it  was  held  that  an  in-  voked,  unless  the  insurer  has  admitted: 
jured  employee  could  not  take  proceed-  his  liability,  or  has  been  found  by  a 
ings  in  the  county  court  to  have  com-  competent  tribunal  to  be  liable.  In  this, 
pensation  awarded  from  the  company  case  the  insurer  was  proposing  to  con- 
until  the  dispute  had  been  submitted  to  test  his  liability. 

arbitration    and    an    award    had    been        In  Disourdi  v.  Sullivan  Grou/p  Min.. 

made.  Co.  (1909)  14  B.  C.  273,  the  application 

An  appeal  lies  to  a,  divisional  court  of  the  workman  for  an  order  that  the- 

from  an  order  of  a  county  judge  giving  employer  and  the   insureres   proceed  to. 

a  workman  a  charge  upon  moneys  due  the  trial  of  an  issue  with  him  was  re- 

from  an  insurer  to  the  employer.  Knive-  fused    on    the    ground    that    any    right. 

ton  V.  Northern  Employers'  Mut.  Indem-  which  he  might  have  against  the  insur- 

nity  Co.   [1902]   1  K.  B.  880,  18  Times  ers  must  be  decided  in  an  action  com- 

L.  E.  504,  71  L.  J.  K.  B.  N.  S.  588,  50  menced  in  the  ordinary  way. 
Week  Rep.    704,   86   L.   T.   N.   S.   721;        In  Disourdi  v.  Sullivan   Croup  Min. 

Morris    v.    Northern    Employers'    Mut.  Co.   (1910)   15  B.  C.  305,  on  the  ground 

Indemnity  Co.  [1902]  2  K.  B.  165,  71  L.  that  there  was  no   privity   of   contract 

J.  K.   B.   N.   S.   733,   66  J.   P.   644,   50  between  the  workman  and  the   insurer 

Week.  Rep.  545,  86  L.  T.  N.  S.  748,  18  of  the  employing  company,  it  was  held. 

Times    L.    R.    635     ( act   of    1897 ) .      In  after  the  company  had  become  insolvent, 

those   cases  the   applications  were  held  that  he  could  not,  by  any  proceedings, 

not  to  be  maintainable;  the  reasons  as-  taken  in  his  own  name,  establish  the  lia- 

signed    being   that    the    workmen    were  bility   of   the   insurer   to   the   company,, 

merely  subrogated  by  the  statute  to  the  and   that   the   liability   must   be    ascer- 

rights  of  the  employers,  and  that,  hav-  tained  by  the  liquidator  of  the  company, 

ing  regard  to  the  circumstances  involved  The  decision  of  Macdonald,  C.  J.  A.,  pro- 

and  the  terms  of  the  contracts  between  ceeded  upon   the   ground  that  the   lia- 

the  employers  and  the  insurers,  it  was  bility  of  the   insurer  could  not  be  as- 
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1818.  [777a]  Text  of  section  6.— Sec.  6.  Where  the  injury  for  whicl 
compensation  is  payable  under  this  act  was  caused  under  circumstances  creating 
a  legal  liability  in  some  person  other  than  the  employer  to  pay  damages  ii 
respect  thereof — 

(1)  The  workman  may  take  proceedings  both  against  that  person  to  recovei 
damages,  and  against  any  person  liable  to  pay  compensation  under  this  act 
for  such  compensation,  but  shall  not  be  entitled  to  recover  both  damages  anc 
compensation;  and 

(2)  If  the  workman  has  recovered  compensation  under  this  act,  the  person  bj 
vrhom  the  compensation  was  paid,  and  any  person  who  has  been  called  on  t< 
pay  an  indemnity  under  the  section  of  this  act  relating  to  subcontracting,  shal 
be  entitled  to  be  indemnified  by  the  person  so  liable  to  pay  damages  as  aforesaid; 
and  all  questions  as  to  the  right  to  and  amount  of  any  such  indemnity  shall 
in  default  of  agreement,  be  settled  by  action,  or,  by  consent  of  the  parties,  bj 
arbitration  under  this  act. 

[Section  6  of  the  original  act  provided  as  follows : 

Sec.  6.  Where  the  injury  for  which  compensation  is  payable  under  this  act  wai 
caused  under  circumstances  creating  a  legal  liability  in  some  person  other  thai 
the  employer,  to  pay  damages  in  respect  thereof,  the  workman  may,  at  his  option 
proceed,  either  at  law  against  that  person  to  recover  damages,  or  against  hii 
•employer  for  compensation  under  this  act,  but  not  against  both;  and  if  com 
pensation  be  paid  under  this  act,  the  employer  shall  be  entitled  to  be  indemnifiee 
by  the  said  other  person.]  l 

1819.  [778]  Proceedings  under  section  6. — The  employer  is  entitlec 
to  be  indemnified  by  a  fellow  workman  whose  negligence  caused  th( 
injury.*     The  employer  cannot  maintain  an  action  for  indemnity 

certained  in  such  an  action  as  he  was  privity  of   contract  between  the  work 

maintaining.       "The     creation     of     the  man  and  the  insurers, 

•charges  alone,  without  reference  to  that  I  Where  both  the  undertakers  and  i 

part    of    the     section    which    gives     a  contractor  with  them  are  made  respond 

remedy  for  enforcing  it,  effects  the  sub-  ents  to  a  claim  for  compensation  unde 

rogation  mentioned  in  the  English  cas-  the  act,  and  the  contractor  is  found  lia 

es."     The  view  expressed  by  Irving,  J.  ble   to   pay   compensation,   a  claim   fo 

A.,  was  that  the  liability  of  the  insur-  indemnity  cannot  be  made  in  the  arbi 

crs  could  be  determined  only  in  an  ac-  tration  by  the  undertakers  against  th 

tion  in  which  the  liquidator  of  the  in-  contractor   under    rule    23    (2)    of   th 

solvent    company    should    be    plaintiff,  workmen's  compensation  rules  1898,  un 

Martin,  J.  A.,  was  of  opinion  that  an  less  the  notice  prescribed  by  rule  19  ha 

action   in  the  supreme  court  could  not  been    given.      Applely   v.   Horseley    Cc 

be  deemed  an  application  to  a  "judge  of  [1899]  2  Q.  B.  521,  80  L.  T.  N.  S.  85S 

the  supreme  court,"  in  the  sense  of  the  68  L.  J.  Q.  B.  N.  S.  892,  47  Week.  Re^ 

statutory  provision.  614,  15  Times  L.  R.  410. 

In  the   same  cases   an  action  to  ob-  1  Fellow  workmen  through  whose  nej 

tain    a.    declaration   that   the   workman  ligenee  another  workman  is  Injured  ar 

was   entitled   to   a   first  charge   on   the  included  in  the  words  "some  person  otl 

moneys  to  which  his  employer  was  en-  er  than  the  employer,"  and   are  liabl 

titled,   and  for   an   order  for   payment,  for  the  indemnity  provided  for  in  §  ( 

was  held  to  have  been  rightly  dismissed.  Lees    v.    Dunkerley    Bros.     (1910)     10 

The   dismissal  by  the   trial   judge   was  L.  T.  N.  S.  467,  55  Sol.  Jo.  44. 
rested  on  the  ground  that  there  was  no 
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against  third  persons  whose  negligence  combined  with  that  of  his 
own  servants  to  produce  the  injury.* 

Compensation  paid  by  the  employer  after  receiving  notice  of  the 
accident  and  of  the  claim,  but  before  any  other  proceedings  had 
been  taken,  may  be  recovered  by  the  employer  from  the  "other  per- 


son. 


No  indemnity  is  recoverable  from  a  third  person,  where  such  per- 
son is  in  no  wise  liable  to  the  workman.* 

The  acceptance  of  payments  by  the  injured  workman  from  a  per- 
son other  than  the  employer,  who  was  alleged  to  be  liable  for  negli- 
gence, although  such  liability  is  not  admitted,  precludes  the  work- 
man, under  §  6,  subs.  1,  from  obtaining  compensation  from  the  em- 
ployer.* 


8  Cory  V.  France  [1911]  1  K.  B.  114, 
80  L.  J.  K.  B.  N.  S.  341,  103  L.  T.  N.  S. 
649,  27  Times  L.  E.  18,  55  Sol.  Jo.  10,  11 
Asp.  Mar.  L.  Cas.  499. 

8  Thompson  v.  'North  Eastern  Marine 
Engineering  Go.  [1903]  1  K.  B.  428,  72 
L.  J.  K.  B.  N.  S.  222,  88  L.  T.  N.  S.  239, 
19  Times  L.  E.  206. 

4  A  firm  of  stevedores  is  not  entitled 
to  be  indemnified  by  a  colliery  company 
for  the  compensation  which  they  are 
compelled  to  pay  to  one  of  their  work- 
men on  account  of  injuries  received  by 
him,  caused  by  the  brakes  on  one  of  the 
company's  wagons  being  insufficient  to 
control  the  wagon  as  it  was  returned 
down  a  gradient  up  which  it  had  been 
drawn  in  order  to  be  emptied  in  the 
vessel,  the  company  not  being  responsi- 
ble for  the  unusual  strain  to  which  the 
brakes  were  put  in  descending  the  gradi- 
ent, which  was  greater  than  the  wagons 
were  subjected  to  while  employed  on  the 
company's  own  business.  Kemp  v. 
Darngavil  Goal  Go.  [1909]  S.  C.  1314, 
46  Scot.  L.  R  939;  Caledonian  R.  Go. 
V.  Warimck  (1897)  25  R.  (H.  L.)  1, 
35  Scot.  L.  R.  54,  followed.  Elliott  v. 
Hall  (1885)  L.  E.  15  Q.  B.  Div.  315,  54 
L.  J.  Q.  B.  N.  S.  518,  34  Week.  Eep.  16, 
distinguished.  Lord  Pearson  observed: 
"The  accident  happened  during  the  time 
when  the  haulage  contract  was  suspend- 
ed, and  during  the  fulfilment  of  the  con- 
tract of  loading,  to  which  the  defend- 
ers were  not  parties,  and  with  which 
they  have  no  concern." 

B  A  workman  is  precluded  from  ob- 
taining compensation  from  his  employer 
under   the    act,    when   he    has   made    a 


claim  for  compensation  against  a  per- 
son other  than  his  employer,  alleged 
to  be  liable  for  negligence,  and  has  re- 
ceived various  payments  in  satisfaction 
of  his  claim,  although  he  has  not  re- 
sorted to  legal  proceedings  and  no  legal 
liability  is  admitted.  Page  v.  Burtmell 
(]908)  2  K.  B.  758,  77  L.  J.  K.  B.  N.  S. 
1061,  99  L.  T.  N.  S.  542. 

Where  an  injured  workman  has  made 
a  claim  for  damages  at  common  law 
against  a  person  other  than  his  employ- 
ers, and,  without  having  taken  legal 
proceedings,  has  received  a  payment  in 
settlement  of  his  claim,  he  is  barred 
from  claiming  compensation  against  his 
employers;  and  this  result  is  not  pre- 
vented by  a  clause  in  the  receipt  given 
by  him,  reserving  a  right  to  claim  com- 
pensation from  his  employers.  Mulli- 
gan V.  Dick  (1903)  6  Sc.  Sess.  Cas. 
5th  series,  126,  41  Scot.  L.  R.  77,  11 
Scot.  L.  T.  433. 

A  workman  in  the  employment  of 
carting  contractors,  who  was  injured 
while  employed  under  a  contract  be- 
tween the  contractors  and  a  railway 
company,  and  who,  under  reservation  of 
all  claims  he  might  have  for  compen- 
sation against  other  parties,  asked  for 
and  accepted  from  the  contractors  a 
payment  in  full  of  all  claims  against 
them,  under  any  statute  or  at  common 
law,  in  respect  of  the  injury,  is  barred 
by  the  terms  of  §  6  from  thereafter 
claiming  compensation  under  the  act 
from  the  undertakers.  Murray  v.  North 
British  R.  Go.  (1904)  6  Sc.  Sess.  Cas. 
5th  series,  540,  41  Scot.  L.  R.  383,  11 
Scot.  L.  T.  746. 
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A  servant  who,  having  received  one  payment  under  the  act  vrith 
out  qualification,  which  payment  was  offered  voluntarily  by  th( 
employer,  refused  to  sign  any  other  receipt  except  subject  to  th( 
reservation  "without  prejudice,"  subject  to  which  other  payment! 
were  received,  has  not  exercised  the  option  referred  to  in  §  6  so  as 
to  preclude  him  from  proceeding  against  the  other  person  Kable  foi 
the  injury.* 

An  employer  is  entitled  to  recover  as  indemnity  the  costs  of  the 
compensation  proceedings,  as  well  as  the  compensation  awarded.' 

1820.  Text  of  section  7. —  Sec.  7  (1)  This  act  shall  apply  to  masters,  sea 
men,  and  apprentices  to  the  sea  service  and  apprentices  in  the  sea-fishing  service 
provided  that  such  persons  are  workmen  within  the  meaning  of  this  act,  and 
are  members  of  the  crew  of  any  ship  registered  in  the  United  Kingdom,  or  ol 
any  other  British  ship  or  vessel  of  which  the  owner,  or  (if  there  is  more  than 
one  owner)  the  managing  owner,  or  manager  resides  or  has  his  principal  place 
of  business  in  the  United  Kingdom,  subject  to  the  following  modifications: — 

(a)  The  notice  of  accident  and  claim  for  compensation  may,  except  where 
the  person  injured  is  the  master,  be  served  on  the  master  of  the  ship  as  if  he 
were  the  employer,  but  where  the  accident  happened  and  the  incapacity  com- 
menced on  board  the  ship  it  shall  not  be  necessary  to  give  any  notice  of  the 
accident ; 

(b)  In  the  case  of  the  death  of  the  master,  seaman,  or  apprentice,  the  claim 
for  compensation  shall  be  made  within  six  months  after  news  of  the  death  has 
been  received  by  the  claimant; 

(e)  Where  an  injured  master,  seaman,  or  apprentice  is  discharged  or  left 
behind  in  a  British  possession  or  in  u,  foreign  country,  deposition  respecting 
the  circumstances  and  nature  of  the  injury  may  be  taken  by  any  judge  or 
magistrate  in  the  British  possession,  and  by  any  British  consular  officer  in 
the  foreign  country,  and  if  so  taken  shall  be  transmitted  by  the  person  by  whom 
they  are  taken  to  the  board  of  trade,  and  such  depositions  or  certified  copies 
thereof  shall,  in  any  proceedings  for  enforcing  the  claim,  be  admissible  in  evidence 
as  provided  by  §§  691  and  695  of  the  merchant  shipping  act  1894,  and  those 
sections  shall  apply  accordingly; 

(d)  In  the  case  of  the  death  of  a  master,  seaman,  or  apprentice,  leaving  no 
dependents,  no  compensation  shall  be  payable,  if  the  owner  of  the  ship  is,  under 
the  merchant  shipping  act  1894,  liable  to  pay  the  expenses  of  burial; 

(e)  The  weekly  payment  shall  not  be  payable  in  respect  of  the  period  during 
which  the  owner  of  the  ship  is,  under  the  merchant  shipping  act  1894,  as 
amended  by  any  subsequent  enactment,  or  otherwise,  liable  to  defray  the  ex- 
penses of  maintenance  of  the  injured  master,  seaman,  or  apprentice; 

(f)  Any  sum  payable  by  way  of  compensation  by  the  owner  of  a  ship  under 

6  Oliver  v.  Nautilus  Steam  Shipping       '  Great    Northern    R.    Go.    v.    White- 
Go.  [1903]  2  K.  B.  639,  72  L.  J.  K.  B.    head   (1902)    18  Times  L.  R.  816. 
N.  S.  857,  89  L.  T.  N.  S.  318,  19  Times 
L.  R.  697,  52  Week.  Rep.  200,  9  Asp. 
Mar.  L.  Cas.  436. 
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this  act  shall  be  paid  in  full,  notwithstanding  anything  in  §  503  of  the  merchant 
shipping  act  1894  (which  relates  to  the  limitation  of  a  shipowner's  liability 
in  certain  cases  of  loss  of  life,  injury,  or  damage),  but  the  limitation  on  the 
•owner's  liability  imposed  by  that  section  shall  apply  to  the  amount  recoverable 
by  way  of  indemnity  under  the  section  of  this  act  relating  to  remedies  both 
against  employer  and  stranger,  as  if  the  indemnity  were  damages  for  loss  of 
life  or  personal  injury; 

(g)  Subsections  (2)  and  (3)  of  §  174  of  the  merchant  shipping  act  1894 
(which  relates  to  the  recovery  of  wages  of  seamen  lost  with  their  ship)  shall 
lapply  as  respects  proceedings  for  the  recovery  of  compensation  by  dependents 
■of  masters,  seamen,  and  apprentices  lost  with  their  ships  as  they  apply  with 
respect  to  proceedings  for  the  recovery  of  wages  due  to  seamen  and  apprentices; 
and  proceedings  for  the  recovery  of  compensation  shall  in  such  a  case  be  main- 
tainable if  the  claim  is  made  within  eighteen  months  of  the  date  at  which  the 
ship  is  deemed  to  have  been  lost  with  all  hands: 

(2)  This  act  shall  not  apply  to  such  members  of  the  crew  of  a  fishing  vessel 
us  are  remunerated  by  shares  in  the  profits  or  the  gross  earnings  of  the  working 
■of  such  vessel. 

(3)  This  section  shall  extend  to  pilots  to  whom  part  X.  of  the  merchant  ship- 
ping act  1894  applies,  as  if  a  pilot  when  employed  on  any  such  ship  as  aforesaid 
•were  a  seaman  and  a  member  of  the  crew. 

This  section  is  entirely  new. 

1820a.  Proceedings  under  this  section. —  a.  Generally. — A  few  cases 
may  be  noted  which  have  touched  ixpon  some  phases  of  this  section.^ 

i.  Persons  excluded  from  the  provisions  of  section  7  (sec.  1 , 
■subs.  2). — It  is  clear  that  all  members  of  the  crew  of  a  fishing  vessel 
who  receive  as  their  remuneration  a  share  of  the  profits  of  the  catch 
are  excluded  from  the  provisions  of  the  act.* 

IThe  act  has  no  application  outside  to   have   been   lost  with   all   hands)    is 

•of  the  territorial  limits  of  the  United  not  a  condition  precedent  to  a  claim  for 

Kingdom,  except  as  it  is  expressly  giv-  compensation  under  the  workmen's  com- 

en  in  §  7.     Tomalin  v.  Pearson   [1909]  pensation    act,   where   by   the    ordinary 

■2  K.  B.  61,  78  L.  J.  K.  B.  N.  S.  863,  100  rules   of   evidence   a   seaman  would   be 

L.  T.  N.  S.  685,  25  Times  L.  R.  477.  deemed  to  have  been  lost  at  sea  with 

No  deduction  ought  to  be  made  from  his  ship.     Maginn  v.  Carlingford  Lough 

-the  amount  of  compensation  to  an  in-  8.  S.  Co.   (1909)   43  Ir.  Law  Times  (C. 

jured  seaman,  in  respect  to  the  cost  of  A.)    123. 

maintenance   in  a  foreign  hospital,  for       « The   mate   or   first   fisherman   of   a 

-which  the  shipowners  are  liable  under  steam-trawler,  whose  sole  remuneration 

the  merchant  shipping  acts.    MoDermott  was  a  certain  proportion  of  the  net  bal- 

V.  The  Tintoretto  [1910]  W.  N.  274,  55  ance  of  the  gross  price  of  the  fish  caught 

■Sol.  Jo.  124  [1911]  A.  C.  35,  80  L.  J.  K.  on  a  trip  after  deducting  certain  speci- 

B.  N.  S.  161,  103  L.  T.  N.  S.  769,  27  fied  expenses,  which  did  not  include  the 

Times  L.  R.  149,  11  Asp.  Mar.  L.  Cas.  wages  of  other  members  of  the  crew,  is 

515,  4  B.  W.  Comp.  Cas.  123,  48  Scot,  within   the   exception   of   §   7,   subs.   2. 

L.  K.  728.  Gill    v.    Aberdeen    Steam    Trawling    & 

The   lapse    of   twelve   months   during  Fishing  Co.  [1908]  S.  0.  328. 
which    a   ship   has   not   been   heard   of       An    engineer    upon    a    steam    fishing 

(after  which,  under  §  174  of  the  mer-  boat,  who  was  paid  by  a  share  in  the 

■chant  shipping  act  1894,  she  is  deemed  profits  upon  a  guaranty  that  they  should 
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1821.  Text  of  section  8.— Sec.  8   (1)    Where— 

(i)  the  certifying  surgeon  appointed  under  the  factory  and  workshop  act, 
1901  for  the  district  in  which  a  workman  is  employed  certifies  that  the  work- 
man is  suffering  from  a  disease  mentioned  in  the  third  schedule  to  this  act,  and 
is  thereby  disabled  from  earning  full  wages  at  the  work  at  which  he  was  em- 
ployed; or — 

(ii)  A  workman  is,  in  pursuance  of  any  special  rules  or  regulations  made- 
under  the  factory  and  workshop  act  1901,  suspended  from  his  usual  employment 
on  account  of  having  contracted  any  such  disease;  or — 

(iii)  The  death  of  a  workman  is  caused  by  any  such  disease;  and  the  disease- 
is  due  to  the  nature  of  any  employment  in  which  the  workman  was  employed! 
at  any  time  within  the  twelve  months  previous  to  the  date  of  the  disablement, 
or  suspension,  whether  under  one  or  more  employers,  he  or  his  dependents  shall 
be  entitled  to  compensation  under  this  act  as  if  the  disease  or  such  suspensiom 
as  aforesaid  were  a  personal  injury  by  accident  arising  out  of  and  in  the  course' 
of  that  employment,  subject  to  the  following  modifications: — 

(a)  The  disablement  or  suspension  shall  be  treated  as  the  happening  of  the- 
accident ; 

(6)  If  it  is  proved  that  the  workman  has  at  the  time  of  entering  the  em- 
ployment wilfully  and  falsely  represented  himself  in  writing  as  not  having  pre- 
viously suffered  from  the  disease,  compensation  shall  not  be  payable; 

(c)  The  compensation  shall  be  recoverable  from  the  employer  who  last  em- 
ployed the  workman  during  the  said  twelve  months  in  the  employment  to  the- 
nature  of  which  the  disease  was  due: 

Provided  that — 

(i)  The  workman  or  his  dependents,  if  so  required,  shall  furnish  that  em- 
ployer with  such  information  as  to  the  names  and  addresses  of  all  the  other 
employers  who  employed  him  in  the  employment  during  the  said  twelve  months- 
as  he  or  they  may  possess,  and,  if  such  information  is  not  furnished,  or  is  not 
sufficient  to  enable  that  employer  to  take  proceedings  under  the  next  following- 
proviso,  that  employer  upon  proving  that  the  disease  was  not  contracted  whilst 
the  workman  was  in  his  employment  shall  not  be  liable  to  pay  compensation; 
and — 

(ii)  If  that  employer  alleges  that  the  disease  was  in  fact  contracted  whilst 
the  workman  was  in  the  employment  of  some  other  employer,  and  not  whilst 
in  his  employment,  he  may  join  such  other  employer  as  a  party  to  the  arbitra- 
tion; and  if  the  allegation  is  proved,  that  other  employer  shall  be  the  employer 
from  whom  the  compensation  is  to  be  recoverable;  and — 

(iii)  If  the  disease  is  of  such  a  nature  as  to  be  contracted  by  a  gradual 
process,  any  other  employers  who  during  the  said  twelve  months  employed  the 
workman  in  the  employment  to  the  nature  of  which  the  disease  was  due  shall  be- 
never  amount  to  less  than  a  certain  entitled  to  compensation  for  injuries,  al- 
sum,  is  excepted  from  the  provisions  of  though  he  was  at  the  time  engaged  in 
the  act.  Admiral  Fishing  Co.  v.  Rohin-  work  on  one  of  the  employer's  steam 
so-n.[1910]  IK.  B.  540,  79L.  J.  JK.  B.N.  S.  cutters  for  which  he  received  a  fixed 
551,  102  L.  T.  N.  S.  203,  26  Times  L.  R.  sum.  Whelan  v.  Great  Northern  Steam 
299,  54  Sol.  Jo.  305,  3  B.  W.  Comp.  Cas.  Shipping  Co.  [1909]  W.  N.  135,  78  L. 
247.  J.  K.  B.  N.  S.  860,  100  L.  T.  N.  S.  913, 

A  "share-hand"  on  a  trawler  is  not   25  Times  L.  R.  619. 
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liable  to  make  to  the  employer  from  whom  compensation  is  recoverable  such 
contributions  as,  in  default  of  agreement,  may  be  determined  in  the  arbitration 
under  this  act  for  settling  the  amount  of  the  compensation; 

id)  The  amount  of  the  compensation  shall  be  calculated  with  reference  to- 
the  earnings  of  the  workman  under  the  employer  from  whom  the  compensation 
is  recoverable; 

(e)  The  employer  to  whom  notice  of  the  death,  disablement,  or  suspension, 
is  to  be  given  shall  be  the  employer  who  last  employed  the  workman  during  the 
said  twelve  months  in  the  employment  to  the  nature  of  which  the  disease  was 
due,  and  the  notice  may  be  given  notwithstanding  that  the  workman  has  volun- 
tarily left  his  employment. 

(/)  If  an  employer  or  »  workman  is  aggrieved  by  the  action  of  a  certifying 
or  other  surgeon  in  giving  or  refusing  to  give  a  certificate  of  disablement,  or  in. 
suspending  or  refusing  to  suspend  a  workman  for  the  purposes  of  this  section,, 
the  matter  shall,  in  accordance  with  regulations  made  by  the  Secretary  of  State,. 
be  referred  to  a  medical  referee,  whose  decision  shall  be  final. 

(2)  If  the  workman  at  or  immediately  before  the  date  of  the  disablement  or 
suspension  was  employed  in  any  process  mentioned  in  the  second  column  of  the- 
third  schedule  to  this  act,  and  the  disease  contracted  is  the  disease  in  the  first, 
column  of  that  schedule  set  opposite  the  description  of  the  process,  the  disease, 
except  where  the  certifying  surgeon  certifies  that  in  his  opinion  the  disease 
was  not  due  to  the  nature  of  the  employment,  shall  be  deemd  to  have  been  due 
to  the  nature  of  that  employment,  unless  the  employer  proves  the  contrary. 

(3)  The  Secretary  of  State  may  make  rules  regulating  the  duties  and  fees- 
of  certifying  and  other  surgeons    (including  dentists)    under  this   section. 

(4)  For  the  purpose  of  this  section  the  date  of  disablement  shall  be  such  date 
as  the  certifying  surgeon  certifies  as  the  date  on  which  the  disablement  com- 
menced, or,  if  he  is  unable  to  certify  such  a  date,  the  date  on  which  the  certificate- 
is  given:     Provided  that — 

(o)  Where  the  medical  referee  allows  an  appeal  against  a  refusal  by  a  certify- 
ing surgeon  to  give  a  certificate  of  disablement,  the  date  of  disablement  shall  be 
such  date  as  the  medical  referee  may  determine: 

(6)  Where  a  workman  dies  without  having  obtained  a  certificate  of  disable- 
ment, or  is  at  the  time  of  death  not  in  receipt  of  a  weekly  payment  on  account, 
of  disablement,  it  shall  be  the  date  of  death. 

(5)  In  such  cases,  and  subject  to  such  conditions  as  the  Secretary  of  State 
may  direct,  a  medical  practitioner  appointed  by  the  Secretary  of  State  for 
the  purpose  shall  have  the  powers  and  duties  of  a  certifying  surgeon  under 
this  section,  and  this  section  shall  be  construed  accordingly. 

(6)  The  Secretary  of  State  may  make  orders  for  extending  the  provisions  of 
this  section  to  other  diseases  and  other  processes,  and  to  injuries  due  to  the- 
nature  of  any  employment  specified  in  the  order,  not  being  injuries  by  accident, 
either  without  modification  or  subject  to  such  modifications  as  may  be  contained 
in  the  order. 

( 7 )  Where,  after  inquiry  held  on  the  application  of  any  employers  or  workmen 
engaged  in  any  industry  to  which  this  section  applies,  it  appears  that  a  mutual! 
trade  insurance  company  or  society  for  insuring  against  the  risks  under  thiss 
section  has  been  established  for  the  industry,  and  that  a  majority  of  the  employ- 
ers engaged  in  that  industry  are  insured  against  such  risks  in  the  company  or 
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society,  and  that  the  company  or  society  consents,  the  Secretary  of  State  maj 
by  provisional  order,  require  all  employers  in  that  industry  to  insure  in  th 
■  company  or  society  upon  such  terms  and  under  such  conditions  and  subject  t 
such  exceptions  as  may  be  set  forth  in  the  order.  Where  such  a  company  o 
society  has  been  established,  but  is  confined  to  employers  in  any  particular  local 
ity  or  of  any  particular  class,  the  Secretary  of  State  may  for  the  purposes  o 
this  provision  treat  the  industry,  as  carried  on  by  employers  in  that  localit; 
-or  of  that  class,  as  a  separate  industry. 

(8)  A  provisional  order  made  under  this  section  shall  be  of  no  force  what 
-ever  unless  and  until  it  is  confirmed  by  Parliament,  and  if,  while  the  bill  confirm 

ing  any  such  order  is  pending  in  either  House  of  Parliament,  a  petition  is  pre 
sen  ted  against  the  order,  the  bill  may  be  referred  to  a  select  committee,  and  thi 
petitioner  shall  be  allowed  to  appear  and  oppose  as  in  the  case  of  private  bills 
.and  any  act  confirming  any  provisional  order  under  this  section  may  be  re 
pealed,  altered,  or  amended  by  a,  provisional  order  made  and  confirmed  in  liki 
.manner. 

(9)  Any  expenses  incurred  by  the  Secretary  of  State  in  respect  of  any  sucl 
•order,  provisional  order,  or  confirming  bill  shall  be  defrayed  out  of  moneys  pro 
vided  by  Parliament. 

(10)  Nothing  in  this  section  shall  affect  the  rights  of  a  workman  to  recovei 
•compensation  in  respect  of  a  disease  to  which  this  section  does  not  apply,  if  th( 
•disease  is  a  personal  injury  by  accident  within  the  meaning  of  this  act. 

This  section  is  new,  and  enlarges  materially  the  scope  of  the  act 
;See  subdivision  D.  of  this  chapter. 

1821a.  Proceedings  under  this  section. —  Section  8  does  not  have  £ 
retroactive  effect.^ 

Subscription  1  (i),  (ii),  and  (iii),  of  §  8  do  not  apply  to  seamen.' 

Under  §  8,  subs.  1,  it  must  be  established  that  a  disease  mentionec 
in  the  third  schedule  was  the  cause  of  workman's  death  or  disability 
it  is  not  sufficient  that  the  death  or  disability  was  caused  by  some 
thing  which  may  in  some  cases  be  the  sequela  of  one  of  those  diseases 
but  which  might  have  been  the  sequela  of  some  disease  not  men- 
tioned.^ 

The  certificate  of  a  certifying  surgeon  that  a  workman  is  suffer- 
ing from  an  industrial  disease  does  not  require  to  be  obtained  be- 

1  In   Greenhill  v.   The  Daily  Record       z  Curtis  v.  Blade  [1909]  2  K.  B.  529 

(1909)  46  Scot.  L.  R.  (Ct.  of  Sess.)  483,  78  L.  J.  K.  B.  N.  S.  1022,   100  L.  T 

the  court  refused  to  entertain  a  claim  N.  S.  977,  25  Times  L.  R.  621,  53  Sol 

made  by  the  widow  of  a  workman  who  Jo.  576. 

had  left  his  employment  before  the  date        3  Haylett   v.    Vigor    [1908]    2   K.    B, 

^hen  the  act  came  into  force,  and  had  837,  77  L.  J.  K.  B.  N.  S.  1132,  24  Times 

died  after  it  took  effect,  from  an  "Indus-  L.  R.  885,  72  Sol.  Jo.  741,  99  L.  T.  N. 

trial  disease"  to  which  it  was  applica-  S.  74. 
able. 
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fore  the  initiation  of  proceedings,  but  may  be  obtained  and  pro- 
duced in  the  course  of  the  proceedings.* 

The  mere  fact  that  a  workman  claiming  compensation  for  lead 
poisoning  added  a  false  statement  that  he  had  not  used  white  lead 
while  employed  with  the  other  employers,  a  correct  list  of  whom 
he  gave  as  required  by  §  8,  will  not  bar  him  from  procuring  com- 
pensation.* 

The  sole  function  of  the  certifying  surgeon,  and  of  the  medical 
referee  on  appeal,  is  to  determine  whether  the  workman  is  suffering 
from  a  scheduled  disease,  and  is  thereby  disabled  from  earning  full 
wages  in  his  employment,  and,  subject  to  the  provisions  of  §  8, 
subs.  4,  to  fix  the  date  on  which  disablement  commenced.* 

1822.  Text  of  sections  9,  10,  11,  12,  and  13.— See.  9  (1)  This  act  shall 
not  apply  to  persons  in  the  naval  or  military  service  of  the  Crovirn,  but  other- 
wise shall  apply  to  workmen  employed  by  or  under  the  Crown  to  whom  this 
act  would  apply  if  the  employer  were  a  private  person : 

Provided,  that  in  the  case  of  a  person  employed  in  the  private  service  of 
the  Crown,  the  head  of  that  department  of  the  Royal  Household  in  which  he  was 
employed  at  the  time  of  the  accident  shall  be  deemed  to  be  his  employer. 

(2)  The  Treasury  may,  by  warrant  laid  before  Parliament,  modify  for  the 
purposes  of  this  act  their  warrant  made  under  §  1  of  the  superannuation  act 
1887,  and,  notwithstanding  anything  in  that  act,  or  any  such  warrant,  may 
frame  schemes  with  a  view  to  their  being  certified  by  the  registrar  of  friendly 
societies  under  this  act. 

This  section  is  only  an  elaboration  of  §  8  of  the  original  act. 

Sec.  10  (1)  The  Secretary  of  State  may  appoint  such  legally  qualified  medi- 
cal practitioners  to  be  medical  referees  for  the  purpose  of  this  act  as  he  may, 
with  the  sanction  of  the  Treasury,  determine,  and  the  remuneration  of,  and  other 
expenses  incurred  by,  medical  referees  under  this  act  shall,  subject  to  regulations 
made  by  the  Treasury,  be  paid  out  of  moneys  provided  by  Parliament. 

Where  a  medical  referee  has  been  employed  as  a  medical  practitioner  in 
connection  with  any  case  by  or  on  behalf  of  an  employer  or  workman,  or  by 
any  insurers  interested,  he  shall  not  act  as  medical  referee  in  that  case. 

(2)   The  remuneration  of  an  arbitrator  appointed  by  a  judge  of  county  courts 

*  Taylor  v.  Burnham  [1909]  S.  C.  704,  the  appeal.     Winters  v.  Addie  £  Sons' 

46  Scot.  L.  R.  482.  Collieries   [1911]    S.   C.  1174,   48   Scot. 

5  Taylor  v.  Burnham  [1909-10]  S.  C.  L.  R.  940. 
705,  47  Scot.  L.  R.  643,  3  B.  W.  Comp.       A  medical  referee  to  whom  a  case  is 

Cas.  569.  referred  under  §  8    (1)    (f)    of  the  act 

8  The  sheriff  as  arbitrator  should  re-  has  no  power  to  dismiss  an  appeal  with 

fuse  to  accept  the  report  of  a  medical  the   restriction   that   the   applicant   "is 

referee  to  whom  the  matter  was  referred  now  able  to  resume  his  ordinary  work." 

under   §   8    (1)     (f),  where  the   latter,  Garrett  v.  Waddell   [1911"'   S.  C.  1168, 

subject  to   a  note   appended,   dismissed  48  Scot.  L.  R.  937. 
M.  &  S.  Vol.  v.— 342. 
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under  the  second  schedule  to  this  act  shall  be  paid  out  of  moneys  provided  bj 
Parliament  in  accordance  with  regulations  made  by  the  Treasury. 

Sec.  11  (1)  If  it  is  alleged  that  the  owners  of  any  ship  are  liable  as  sucl; 
owners  to  pay  compensation  under  this  act,  and  at  any  time  that  ship  is  founc 
in  any  port  or  river  of  England  or  Ireland,  or  within  3  miles  of  the  coast  there- 
of, a  judge  of  any  court  of  record  in  England  or  Ireland  may,  upon  its  being 
shown  to  him,  by  any  person  applying  in  accordance  with  the  rules  of  the  court; 
that  the  owners  are  probably  liable  as  such  to  pay  such  compensation,  and  thai 
none  of  the  owners  reside  in  the  United  Kingdom,  issue  an  order  directed  tc 
any  officer  of  customs  or  other  officer  named  by  the  judge,  requiring  hira  to  detain 
the  ship  until  such  time  as  the  owners,  agent,  master,  or  consignee  thereof  have 
paid  such  compensation,  or  have  given  security,  to  be  approved  by  the  judge,  to 
abide  the  event  of  any  proceedings  they  may  be  instituted  to  recover  such  com- 
pensation, and  to  pay  such  compensation  and  costs  as  may  be  awarded  thereon; 
and  any  officer  of  customs  or  other  officer  to  whom  the  order  is  directed  shall 
detain  the  ship   accordingly. 

(2)  In  any  legal  proceeding  to  recover  such  compensation,  the  person  giving 
security  shall  be  made  defendant,  and  the  production  of  the  order  of  the  judge, 
made  in  relation  to  the  security,  shall  be  conclusive  evidence  of  the  liability  of 
the  defendant  to  the  proceeding. 

(3)  See.  692  of  the  merchant  shipping  act  1894  shall  apply  to  the  detention 
of  a  ship  under  this  act  as  it  applies  to  the  detention  of  a  ship  under  that 
act  and,  if  the  owner  of  a  ship  is  a  corporation,  it  shall  for  the  purposes 
of  this  section  be  deemed  to  reside  in  the  United  Kingdom  if  it  has  an  office  in 
the  United  Kingdom  at  which  service  of  writs  can  be  effected.l 

Sec.  12  (1)  Every  employer  in  any  industry  to  which  the  Secretary  of  State 
may  direct  that  this  section  shall  apply  shall,  on  or  before  such  day  in  every 
year  as  the  Secretary  of  State  may  direct,  send  to  the  Secretary  of  State  a  cor- 
rect return  specifying  the  number  of  injuries  in  respect  of  which  compensation 
has  been  paid  by  him  under  this  act  during  the  previous  year,  and  the  amount 
of  such  compensation,  together  with  such  other  particulars  as  to  the  compensa- 
tion as  the  Secretary  of  State  may  direct,  and  in  default  of  complying  with  this 
section  shall  be  liable,  on  conviction  under  the  summary  jurisdiction  acts,  to  a, 
fine  not  exceeding  £5. 

(2)  Any  regulations  made  by  the  Secretary  of  State  containing  such  direc- 
tions as  aforesaid  shall  be  laid  before  both  Houses  of  Parliament  as  soon  as 
may  be  after  they  are  made. 

Sections  10,  11,  and  12  are  new. 

Sec.  13.  In  this  act,  unless  the  context  otherwise  requires, — 
"Employer"'   includes   any  body  of   persons,   corporate   or  nnineorporate,   and 
the  legal  personal  representative  of  a  deceased  employer,  and  where  the  serv- 
ices of  a  workman  are  temporarily  lent  or  let  on  hire  to  another  person  by  the 
person  with  whom  the  workman  has  entered  into  a  contract  of  service  or  ap- 

1  An  appeal  from  an  order  of  the  conn-  v.  The  Pontiac  [1912]  1  K.  B.  74  [1911 J 

ty  court  judge  detaining  a  vessel  under  W.  N.  221,  28  Times  L.  R.  63,  56  Sol.  Jo. 

§  11  lies  to  the  provisional  court,  and  71. 
not  to  the  court  of  appeal.     Panagotis 
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prenticeship,  the  latter  shall,  for  the  purposes  of  this  act,  be  deemed  to  con- 
tinue to  be  the  employer  of  the  workman  whilst  he  is  working  for  that  other 
person; 

"Workman"  does  not  include  any  person  employed  otherwise  than  by  way 
of  manual  labor  whose  remuneration  exceeds  £250  a  year,  or  a  person  whose 
employment  is  of  a  casual  nature,  and  who  is  employed  otherwise  than  for  the 
purposes  of  the  employer's  trade  or  business,  or  a  member  of  a  police  force,  or 
an  outworker,  or  a  member  of  the  employer's  family  dwelling  in  his  house,  but, 
save  as  aforesaid,  means  any  person  who  has  entered  into  or  works  under  a 
contract  of  service  or  apprenticeship  with  an  employer,  whether  by  way  of  man- 
ual labor,  clerical  work,  or  otherwise,  and  whether  the  contract  is  expressed 
or  implied,  is  oral  or  in  writing ; 

Any  reference  to  a  workman  who  has  been  injured  shall,  where  the  workman 
is  dead,  include  a  reference  to  his  legal  personal  representative  or  to  his  de- 
pendents or  other  person  to  whom  or  for  whose  benefit  compensation  is  payable; 

"Dependents"  means  such  of  the  members  of  the  workman's  family  as  were 
wholly  or  in  part  dependent  upon  the  earnings  of  the  workman  at  the  time  of 
his  death,  or  would  but  for  the  incapacity  due  to  the  accident  have  been  so 
dependent,  and  where  the  workman,  being  the  parent  or  grandparent  of  an  il- 
legitimate child,  leaves  such  a  child  so  dependent  upon  his  earnings,  or,  being 
an  illegitimate  child,  leaves  a  parent  or  grandparent  so  dependent  upon  his 
earnings,  shall  include  such  an  illegitimate  child  and  parent  or  grandparent 
respectively ; 

"Member  of  a  family"  means  wife  or  husband,  father,  mother,  grandfather, 
grandmother,  stepfather,  stepmother,  son,  daughter,  grandson,  granddaughter, 
stepson,  stepdaughter,  brother,  sister,  half-brother,  half-sister; 

"Ship,"  "vessel,"  "seaman,"  and  "port"  have  the  same  meanings  as  in  the 
merchant  shipping  act  1894; 

"Manager,"  in  relation  to  a  ship,  means  the  ship's  husband  or  other  person 
to  whom  the  management  of  the  ship  is  intrusted  by  or  on  behalf  of  the  owner; 

"Police  force"  means  a  police  force  to  which  the  police  act  1890,  or  the  police 
(Scotland)  act  1890,  applies,  the  City  of  London  Police  Force,  the  Royal  Irish 
Constabulary,  and  the  Dublin  Metropolitan  Police  Force; 

"Outworker"  means  a  person  to  whom  articles  or  materials  are  given  out  to 
be  made  up,  cleaned,  washed,  altered,  ornamented,  finished,  or  repaired,  or  adapt- 
ed for  sale,  in  his  own  home  or  on  other  premises  not  under  the  control  or 
management  of  the  person  who  gave  out  the  materials  or  articles; 

The  exercise  and  performance  of  the  powers  and  duties  of  a  local  or  other 
public  authority  shall,  for  the  purpose  of  this  act,  be  treated  as  the  trade  or 
business  of  the  authority; 

"County  court,"  "judge  of  the  county  court,"  "registrar  of  the  county  court," 
"plaintiff,"  and  "rules  of  court,"  as  respects  Scotland,  mean  respectively  sheriff 
court,  sheriff,  sheriff  clerk,  pursuer,  and  act  of  sederunt. 

The  terms  defined  in  this  section  are  for  the  most  part  not  used 
in  the  original  act.  The  definitions  of  "workman"  and  "dependents" 
are  couched  in  such  different  language  that  it  is  deemed  necessary 
to  keep  the  cases  separate. 
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1823.  Meaning  of  "employer."— Who  is  embraced  in  the  term  "em 
ployer"  has  been  passed  upon  in  some  cases.* 

1824.  "Contract  of  service." — What  constitutes  a  "contract  of  serv 
ice"  has  been  discussed  in  the  cases  cited  in  the  subjoined  note.* 


1  The  owners  of  a  threshing  machine 
are  the  enaployers,  within  §  13  of  the  act, 
of  a  man  employed  by  them  as  a  road 
man  to  go  along  the  road  ahead  of  the 
thresher,  but  who  when  the  machine  is 
at  work  acts  as  trusser,  and  is  paid  by 
the  farmer,  and  was  so  at  work  when 
injured.  Reed  v.  Smith  (1910)  3  B.  W. 
Comp.   Cas.   223. 

A  coal  trimmer,  although  employed 
by  an  agent  of  the  harbor  commission- 
ers, is  in  the  employment  of  a  firm  of 
shipping  agents  who  act  as  managers 
of  a  vessel  being  loaded  with  coal  for 
third  persons,  where  the  trimmers  are 
directly  under  the  control  of  the  agents, 
and  are  paid  from  the  freight,  the  bal- 
ance of  which,  less  charges,  is  sent  by 
the  agents  to  the  owners  of  the  vessel. 
Gorman  v.  Giison  [1909-10]  S.  C.  317, 
47  Scot.  L.  E.  394. 

The  central  body  constituted  under 
§  1  of  the  unemployed  workmen  act 
1905,  who  has  provided  temporary  work 
for  a  workman,  is  an  "employer."  Por- 
ton  v.  Central  (Unemployed)  Body  for 
London  [1908]  W.  N.  242,  25  Times  L. 
R.  102;  Gilroy  v.  Makie  [1909]  S.  C. 
466,  46  Scot.  L.  E.  325. 

In  Re  Ryan  (1911)  11  New  South 
Wales  St.  Rep.  33,  it  was  held  that  the 
expression  "employers"  covers  the  Syd- 
ney Harbor  Trust  Commissioners. 

The  court  will  not  interfere  with  the 
decision  of  the  county  judge  in  questions 
of  pure  fact.  Pollard  v.  Goole  &  H. 
Steam  Towing  Co.  (1910)  3  B.  W.  Comp. 
Cas.  360  (respondents  held  to  be  em- 
ployers of  applicant). 

Where  a  mandatary  hires  workmen 
in  his  own  name,  without  disclosing  his 
principal,  and  pays  them  with  his  own 
money  or  check,  he  is  liable  for  any 
compensation  to  which  they  may  be  en- 
titled because  of  injuries  received  while 
in  such  employment.  Demers  v.  Mc- 
Crae  (1911)  Rap.  Jud.  Quebec  40  S. 
C.  123. 

An  infant  employer  is  liable  as  any 
other  employer  under  the  workmen's 
compensation  act  of  1908.  Re  Smith 
(1911)  17  West.  L.  Rep.  (Can.)  550. 

1  A  workman  who  was  injured  while 


at  work  in  the  labor  yard  of  a  ohari 
table  organization,  having  applied  thert 
for  aid,  had  no  "contract  of  service.' 
Burns  v.  Manchester  d  8.  Wesleyat 
Mission   (1908)    99  L.  T.  N.  S.  579. 

There  is  no  contract  of  service  be 
tween  a  dispensary  medical  officer  anc 
the  board  of  poor  law  guardians.  Mur 
phy  V.  Enniscorthy  Union  [1908]  2  I.  R 
609. 

There  is  no  contract  of  service  when 
a,  taxicab  driver  takes  a  cab  from  th( 
owners'  yard  by  the  day,  and  pays  ovei 
75  per  cent  of  the  daily  receipts  to  thf 
owners,  and  retains  25  per  cent,  less  tin 
price  of  his  petrol.  Bates-Smith  v 
General  Motor  Cab  Go.  (1910)  3  B.  W 
Comp.  Cas.  500;  Doggett  v.  Wnterloc 
Taxi-Gal)  Co.  [1910]  2  K.  B.  336,  3  B 
W.  Comp.  Cas.  371,  102  L.  T.  N.  S.  874 
79  L.  J.  K.  B.  N.  S.  1085,  26  Times  L 
R.  491,  54  Sol.  Jo.  541. 

There  is  no  contract  of  service  be 
tween  the  owner  of  a,  vessel  and  thf 
master,  where  the  owner  agreed  to  fur 
nish  the  vessel  and  gear  and  repairs 
and  the  master  was  to  hire  the  crew  anc 
pay  all  other  expenses,  and  go  to  whal 
port  he  liked,  and  was  to  be  paid  bj 
taking  two  thirds  of  the  gross  freight 
Boon  V.  Quance  (1910)  102  L.  T.  N.  S 
443,  3  B.  W.  Comp.  Cas.  106. 

But  in  Jones  v.  The  Alice  &  Elizc 
(1910)  3  B.  W.  Comp.  Cas.  495,  it  was 
held  that  the  mere  fact  that  the  mastei 
was  remunerated  by  the  payment  of  twc 
thirds  of  the  gross  receipts  was  not  suffi 
cient  to  enable  the  court  to  draw  the  in 
ference  that  the  master  was  not  the 
servant  of  the  owners,  the  latter  de 
dining  to  give  any  evidence  upon  th< 
subject. 

A  letter  fixer  has  a  contract  of  serv 
ice  with  a  firm  of  enamel  letter  makers 
where  he  frequently  obtained  work  fron 
them,  and  was  in  the  habit  of  calling 
regularly  at  their  place  of  business  anc 
occasionally  canvassed  among  shop 
keepers  to  fix  letters  in  behalf  of  tht 
firm,  and  was  paid  by  them  in  respeei 
to  the  orders  he  received.  Taylor  v 
Bumham  [1910]  S.  C.  705,  47  Scot 
L.  R.  643,  3  B.  W.  Comp.  Cas.  569. 
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1825.  Who  are  entitled  to  compensation;  workmen. —  a.    Who      are 

"workmen." — As  to  the  question  who  are  "workmen"  or  "workers" 
within  the  purview  of  these  statutes,  see  §  19Y0,  post. 

h.  Employment  of  a  "casual  nature." — A  charwoman  who  has  been 
employed  regularly  every  Friday  and  every  other  Tuesday  for  over 
eighteen  months  is  in  the  regular,  and  not  the  casual,  employment 
of  the  defendants.^ 

Where  a  carpenter  undertakes  a  job  of  cutting  down  trees  on  the 
property  of  a  person  for  whom  he  has  been  working  as  a  carpenter, 
his  employment  is  casual.* 

In  two  cases  it  has  been  held  that  a  window  washer  who  worked 
only  occasionally  as  such  work  was  necessary  was  engaged  in  casual 
employment  only.' 

c.  Remuneration. — The  word  "remuneration,"  as  used  in  the  act 
(§13  and  sched.  1,  par.  2  (a)  ),  means  the  same  as  "earnings."  * 

d.  Seaman. — The  compensation  act  of  1897  does  not  "deal  with 
the  relation  between  shipowners  and  sailors,  when  engaged  in  their 
ordinary  occupation  of  sailing  upon  the  seas." '  Compare  §  1728, 
ante.  But  this  doctrine  does  not  involve  the  consequence  that  the 
mere  fact  of  the  accidents  having  happened  in  or  upon  a  ship  pre- 
vents the  injured  workman  from  claiming  compensation  under  the 

1  Dewhurst  v.  Mather  [1908]  2  K.  B.  employment   waa    of   a   casual   nature. 

754,  77  L.  J.  K.  B.  N.  S.  1077,  99  L.  T.  Rennie  v.  Reid  [1908]  S.  C.  1057. 

N.  S.  568,  24  Times  L.  R.  819,  52  Sol.  *In   estimating  the   remuneration   of 

Jo.   681.  the  purser  on  a  ship  under  §  13  of  the 

^  M'Carthy  v.  'Noroott    (1908)    43  Ir.  act,  both  a  bonus  which  he  received  and 

Law  Times   (C.  A.)    17.  the    profit   which    he    made    by    .selling 

3  A  man  who  was  sent  for  to  wash  whisky,  are  to  be  taken  into  eonsidera- 

windowa  whenever  they  needed  it,  which  tion.      Skailes    v.    Blue    Anchor    Line 

was    at   intervals    of    about    six   weeks,  [1911]  1  K.  B.  360,  80  L.  J.  K.  B.  N.  S. 

there   being  no   agreement  between  the  442,  ]03  L.  T.  N.  S.  741,  27  Times  L.  E. 

parties,  was  in  the  casual  employment  119,  55  Sol.  Jo.  107,  4  B.  W.  Comp.  Cas. 

only,   although  he  had  been  doing  the  16. 

work  for  about  two  years.     Hill  v.  Begg  6  Lord  Halsbury  in  RoAne  v.  Johson 

[1908]    2   K.   B.   802,   77   L.   J.   K.   B.  [1901]  A.  C.  404,  70  L.  J.  K.  B.  N.  S. 

N   S   1074,  99  L.  T.  N.  S.  104,  24  Times  771,  49  Week.  Rep.  705,  85  L.  T.  N.  S. 

L.  R.  711,  52  Sol.  Jo.  581.  141,  17  Times  L.  R.  627. 

Where  a  window  cleaner  about  once  In  an  Irish  case  it  was  held  that  an 

a  month  went  to  clean  the  windows  of  able-bodied     seaman,    working    at    the 

the  house  of  a  medical  practitioner,  who  hoisting  of  a  ship's  boat  by  means  of 

used  a  portion  of  the  house  in  connec-  a  crane  on  the  quay  alongside  his  ship, 

tion    with     his     professional     practice,  is  merely  carrying  out  the  normal  du- 

there  being  no  formal  contract  between  ties  of  a  seaman,  and  is  therefore  not 

the    parties,    and    the   window    cleaner  engaged  in  an  employment  to  which  the 

calling  and  doing  the  work  without  re-  act  applies.    O'Hanlon  v.  Dundalk  &  N. 

ceiving  on  each  occasion  a  special  invita-  Steam  Packet  Co.    ( 1899 )    33   Ir.   Law 

tion  or  special  permission  to  do  so,  his  Times  36. 
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act.  His  right  of  recovery  must  be  tested  with  reference  to  the  cir- 
cumstances attending  the  accident.* 

1826.  Meaning  of  "dependent."— o.  Under  the  act  of  1906. — Com- 
pensation is  recoverable  for  the  death  of  a  workman,  although  his 
wages  went  into  a  common  fund  out  of  which  the  dependents  were 
supported.' 

A  widow  who  lived  with  and  was  entirely  supported  by  an  un- 
married son  was  wholly  dependent  upon  him,  notwithstanding  hei 
right  to  relief  from  four  other  sons,  who  were  married,  and  who 
did  not  contribute  to  her  support.* 

Illegitimate  children  may  be  dependents  within  the  sense  of  the 
act ;  and  this  is  so  even  if  they  are  posthumous.* 

6  An   ordinary   laborer  employed   for  the  time  of  his  death"  because  he  had 

the  purpose  of  doing  anything  that  is  been    enabled    through    the    receipt    by 

to  be  done  on  a  ship  lying  in  a  dock  is  him,  either  directly  or  through  his  wife 

not  without  the  scope  of  the  act.    Raine  as    his    agent,    of    moneys    from    wage- 

V.  Johson  [1901]  A.  C.  404,  70  L.  J.  K.  earning  sons,   or  of  moneys  coming  to 

B.  N.  S.  771,  49  Week.  Rep.  705,  85  L.  him  through  other  channels,  to  augment 

T.  N.  S.  141,  17  Times  L.  R.  627.  the  fund  out  of  which   he  was  legally 

Nor  is  a  man  working  on  a  dredger,  bound  to  maintain,  and  had  maintained, 

which  went  2  miles  out  to  sea  for  the  his  household. 

purpose  of  being  emptied.    Chambers  v.  2  Rintoul  v.  Dalmeny  Oil  Co.   [1908] 

Whitehaven  Harleur   Comrs.    [1899]    2  S.  C.  1025. 

Q.  B.  132,  68  L.  J.  Q.  B.  N.  S.  740,  47  3  A  child  en  ventre  sa  mere  is  a  "de- 
Week.  JRep.  533,  80  L.  T.  N.  S.  586,  15  pendent"  of  the  man  who  admits  that  he 
Times  L.  R.  341.  is  the  father,  and  who  had  promised  to 

1  Where   a  father   and  two  sons,   all  marry  the  mother.     Orrell  Colliery  Co. 

killed  in  one  accident,  paid  their  wages  v.  Schofield  [1909]  A.  C.  433,  78  L.  J. 

in  a  common  fund  for  the  support  of  the  K.  B.  N.  S.  677,  100  L.  T.  N.  S.  786,  25 

family,   the   mother   and   the   surviving  Times  L.  R.  569,  53  Sol.  Jo.  518. 

children  are  entitled  to  receive  eompen-  A  posthumous  illegitimate  child  is  a 

sation  in  respect  to  the  death  of  each  of  dependent  within  the  act.     Schofield  v. 

the  deceased.    Hodgson  v.  West  Stanley  Orrell  Colliery  Co.  [1908]  W.  N.  243,  25 

Colliery    [1910]    A.    C.    229,    79    L.    J.  Times  L.  R.  106,  53  Sol.  Jo.  117. 

K.  B.  N.  S.  356,  102  L.  T.  N.  S.  194,  26  In  Bowhill  Coal  Co.  v.  Neish  [1909] 

Times  L.  R.  333,  54  Sol.  Jo.  403,  3  B.  S.  C.  252,  46  Scot.  L.  R.  250,  where  the 

W.  Comp.  Cas.  260,  392,  47  Scot.  L.  R.  mother  of  an  illegitimate  child  had  ob- 

881.  tained  a  decree  for  aliment  against  the 

To  the  same  efifect,  McLean  v.  Moss  father,   but  nothing  had  been   actually 

Bay  Hematite  Iron  &  Steel  Co.   [1910]  paid  thereon,  the  court  rejected  the  con- 

W.  N.   102,  54   Sol.  Jo.   441,   3   B.  W.  tention  of  the  defendant  that,  inasmuch 

Comp.  Cas.  402,  where  a  mother  sought  as  no  actual  money  of  the  deceased  was 

and  was  allowed  compensation  for  the  p>-oved  to  have  been  actually  spent  upon 

death  of  a  son  who  put  his  wages  into  ihe  child,  the  child  could  not  be  said  to 

the   common   household   fund,   although  be  dependent  on  him. 

the  mother  lived  with  her  husband  and  But  an  illegitimate  child  who  at  its 

was  also,  dependent  upon  his  wages.  birth  had  been  taken  over  by  another 

The    effect    of    these    decisions    is    to  woman   and  supported  by  her  and  her 

overrule  Senior  v.  Fountains   [1907]   2  husband,    except    for    a    small    sum    of 

K.  B.  563,  76  L.  J.  K.  B.  N.  S.  928,  97  money  and  a,  little  clothing,  is  not  a  de- 

L.   T.   N.  S.  562,  23  Times  L.  R.   634,  pendent   upon   her   mother.      Briggs   v. 

where   it  was  held  that  a  widow  and  Mitchell  [1911]  S.  C.  705,  48  Scot.  L.  R. 

children  of  a  workman  were  none  the  less  606,  4  B.  W.  Comp.  Cas.  400. 

"wholly  dependent  upon  his  earnings  at  And  the  husband  of  the  mother  of  an 
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Whether  or  not  a  woman  living  apart  from  her  husband  is  de- 
•pendent  upon  him  apparently  depends  upon  the  facts  of  the  par- 
rticular  case.* 

Whether  or  not  parents  are  partially  dependent  upon  a  son's  wages 
is  a  question  of  fact,  and  the  finding  of  the  county  judge  will  not 
!he  disturbed  if  there  is  any  evidence  to  support  it.^ 

b.  Under  the  act  of  1897;  in  England  and  Ireland. — At  p.  197 
of  his  treatise  on  Accidents  to  Workmen,  Mr.  Minton-Senhouse  re- 
marks that  the  word  "  'dependent'  probably  means,  dependent  for 
Tthe  ordinary  necessaries  of  life  for  a  person  of  that  class  and  posi- 
-tion,"  and  this  definition  has  been  approved  by  high  judicial  author- 
ity.^ The  term  does  not  signify  a  person  who  merely  derived  a  bene- 
fit from  the  earnings  of  the  injured  workman.' 

A  father  earning  wages  may  be  "in  part  dependent"  upon  the 
■earnings  of  his  child,  within  the  meaning  of  the  act;  and  there  is 
■evidence  upon  which  the  father  may  be  found  to  be,  in  fact,  so  de- 
pendent, and  to  be  entitled  to  compensation  for  the  death  of  the  child, 

^illegitimate  son,  who  is  not  the  latter's  butted  by  proof  that,  at  the  time  of  his 

putative   father,   is  not   a   "dependent,"  death,   she  was   confined   in   an   asylum 

•although  the  son's  earnings  were  put  in-  as  a  dangerous  lunatic,  and  was  main- 

to  a  common  fund  for  the  support  of  the  tained  by  the  asylum  authorities.   Kelly 

family.     MoLean  v.   Moss  Bay  Iron   &  v.  Hopkins  [1908]  2  I.  R.  84. 

Steel  Go.   [1909]   2  K.  B.  521,  78  L.  J.  ^Turner  v.    Miller    (1910)    3   B.   W. 

K.  B.  N.  S.  849,  100  L.  T.  N.  S.  871,  25  Comp.  Gas.  305;  Robertson  v.  Hall  Bros. 

Times  L.  E.  633.     This  decision  was  re-  S.  S.   Co.    (1910)    3  B.  W.   Comp.  Cas. 

Tersed  by  the  House  of  Lords,  but  on  368. 

smother  point.     See  note,  1,  supra.  6  Romer,  L.  J.,  in  Simmons  v.  White 

4  A    woman    living    apart    from    her  Bros.  [1899]  1  Q.  B.  1007,  68  Ij.  J.  Q.  B. 

husband  may  be  found  to  be  partially  N.  S.  507,  47  Week.  Rep.  513,  80  L.  T. 

dependent  upon   him,    although   he   has  N.  S.  344,  15  Times  L.  R.  263,  and  Lord 

contributed  nothing  to  her  support  dur-  Shand  in  Main   Colliery   Co.  v.  Davies 

ing    the    separation.      Keeling    v.    New  [1900]   A.  C.  358,  69  L.  J.  Q.  B.  N.  S. 

Monckton  Collieries   [1910]   W.  N.  249,  755,  83  L.  T.  N.  S.  83,  16  Times  L.  E. 

103  L.  T.  N.  S.  622,  27  Times  L.  R.  90.  460,    65   J.   P.   20.     In   the   latter   case 

Where    a   wife    has    not,    for   twenty  Lords  Halsbury  and  Davey  expressed  the 

years  previous  to  a  man's  death,  lived  opinion  that  the  question  of  dependency 

with  him  or  been  supported  in  any  way  was  to  be  decided  without  respect  to  the 

"by  him,   she   is   not   a   dependent   upon  standard  of  living  in  the  neighborhood 

Tiim.     New  Monckton  Collieries  v.  Keel-  or  the  class  to  which  the  family  belong; 

'ing    [1911]    A.   C.   648,   80  L.   J.  K.  B.  that  the  act  sets  up  no  such  standard; 

N.    S.    1205,    105   L.   T.   N.   S.    337,   27  and  that  the  actual  means  of  living  and 

Times  L.  R.  551,  55  Sol.  Jo.  687,  4  B.  expenditure    need    alone    be    regarded. 

W.   Comp.  Cas.  332.  Lord    Shand   did   not    agree   with   this 

Where  a  wife  had  been  deserted  for  view, 

a.   number    of   years,    and   subsequently  The  latter  case  was  followed  by  French 

lived  with  another  man,  neither  she  nor  v.   Underwood    (1903)    19  Times  L.  R. 

-their    children    can    be    considered    de-  416. 

pendents.     Lee  v.  The  Bessie  [1912]   1  T  Simmons  v.  White   (1899)   80  L.  T. 

K.  B.  83   [1911]   W.  N.  222,  105  L.  T.  N.  S.   (C.  A.)   344,  [1899]  1  Q.  B.  1007, 

ISr.  S.  659.  68  L.  J.  Q.  B.  N.  S.  507,  47  Week.  Rep. 

The  presumption  that  a  wife  is  wholly  513,  15  Times  L.  R.  263. 
^iependent  upon  her  husband  is  not  re- 
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where  it  is  proved  that  the  child  contributed  to  the  family  wages 
fund,  and  that  the  father  received  the  contribution  and  spent  it  in 
maintaining  himself  and  his  family.*  Similarly  it  is  held  there 
may  be  a  "dependency"  for  the  purposes  of  the  act,  although  the 
claimant  is  able  to  maintain  himself  and  family  without  the  assist- 
ance of  the  deceased.' 

In  the  case  of  the  death  of  a  workman,  leaving  dependents,  the 
test  by  which  to  determine  whether  they  were  wholly  dependent  on 
his  earnings  at  the  time  of  his  death,  within  the  meaning  of  the 
act,  is  whether  money  which  the  workman  was  earning  at  the  time 
of  his  death  was  the  sole  source  to  which  they  could  look  for  main- 
tenance at  that  time.  Accordingly  the  fact  that  money  came  to  them 
on  the  death  of  the  workman  cannot  be  taken  into  consideration.^" 

An  inmate  of  a  workhouse  to  whose  support  the  injured  workman 
does  not  in  fact  contribute  anything  is  not  a  "dependent"  within  the 
meaning  of  the  act,  although  a  liability  under  the  poor  law  to  con- 
tribute to  his  support  could  be  enforced  against  the  workman.''^ 

The  fact  that  a  workman  had  when  out  of  work  left  his  wife,  and 
remained  away  until  his  death,  three  months  afterwards,  does  not 
prevent  her  from  being  "dependent"  upon  him.** 

A  posthumous  child  is  a  "dependent"  within  the  act.*' 

c. — in   Scotland. — The   mother  of  a   deceased  workman,   whose 

8  Main  Colliery  Co.  v.  Davies  [1900]  Co.  [1903]  1  K.  B.  259,  72  L.  J.  K.  B. 
A.  C.  358,  69  L.  J.  Q.  B.  N.  S.  755,  83  N.  S.  85,  67  J.  P.  231,  51  Week.  Rep. 
L.  T.  N.  S.  83,  ]6  Times  L.  R.  460,  65  247,  87  L.  T.  N.  S.  661,  19  Times  L.  R. 
J.  P.  20.     This  decision  embodies  a  doc-  113,  1  L.  G.  R.  173. 

trine  similar  to  that  adopted  in  an  ear-  12  Goulthard  v.  Consett  Iron  Go 
lier  case,  in  which  it  was  held  that  a  [3  905]  2  K.  B.  869,  22  Times  L.  R.  25, 
finding  of  "dependency"  was  sufficiently  75  L.  J.  K.  B.  N.  S.  60,  54  Week.  Rep. 
supported  by  evidence  that  the  parents  ]39,  93  L.  T.  N.  S.  756. 
of  an  employee  fourteen  year  old,  who  The  fact  that  a  workman  who,  being 
was  killed,  had  received  his  weekly  out  of  work  in  Scotland,  went  to  Ire- 
wages  for  five  weeks  before  his  death,  land,  and  obtained  employment  there, 
and  handed  over  to  him  such  pocket  had  not  contributed  anything  to  the 
money  as  they  thought  right.  Simmons  support  of  his  wife  for  several  months 
v.  White  Bros.  (1899)  68  L.  J.  Q.  B.  N.  while  he  was  out  of  work,  during  which 
S.  (C.  A.)  507  [1899]  1  Q.  B.  1005,  47  time  she  was  supported  by  her  father. 
Week.  Rep.  513,  80  L.  T.  N.  S.  344,  15  does  not  prevent  her  and  a  posthumous 
Times  L.  R.  263.  child    from    being    dependents,    where, 

9  Howells  V.  Vivian  (1901)  18  Times  prior  tp  the  time  he  was  out  of  work, 
L.  R.  36,  50  Week.  Rep.  163,  85  L.  T.  he  had  supported  her,  and  he  had  been 
N.  S.  529.  at  work  but  little  over  a  week  when  he 

10  Pryce  v.  Penrikyher  Nav.  Colliery  was  killed.  Reg.  v.  Clarke  [1906]  2  I. 
Co.  [1902]  1  K.  B.  221,  85  L.  T.  N.  S.   R.  135. 

477,  18  Times  L.  R.  54,  71  L.  J.  K.  B.  N.  13  Williams  v.  Ocean  Coal  Co.  [1907) 
S.  192,  66  J.  P.  198,  50  Week.  Rep.  197.   2  K.  B.  422,  76  L.  J.  K.  B.  N.  S.  1073, 

11  Rees   V.   Penrikyler  Nav.   Colliery   97  L.  T.  N.  S.  150,  23  Times  L.  R.  584. 
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parents  were  in  part  dependent  on  him,  is  not  entitled  to  sue,  where 
the  father  is  alive.  ^* 

Grandchildren  are  entitled  to  claim  compensation  for  the  death 
of  their  grandfather,  in  cases  where  their  father  is  dead.^' 

An  illegitimate  child  has  no  right  to  sue  the  employer  of  his  de- 
ceased mother.  ^^ 

A  woman  living  separate  from  a  hushand  who  only  contributed  a 
small  sum  to  her  support,  the  rest  of  her  sustenance  being  obtained 
from  relatives,  and  occasional  employment,  may  claim  compensation 
for  his  death." 

But  if,  as  a  matter  of  fact,  the  wife  receives  nothing  at  all  from 
her  husband  who  has  left  her,  then  she  is  not  dependent  upon  him.'* 

A  woman  deserted  by  her  husband,  having  no  title  to  sue  for 
damages  or  solatium  for  the  death  of  her  son,  has  no  title  to  claim 
compensation  under  the  act  as  a  dependent  upon  him.'^ 

The  fact  that  the  father  of  the  decedent  was  assisting  a  crippled 
relative  does  not  show,  as  a  matter  of  law,  that  he  was  not  "partially 
dependent"  on  his  son's  earnings.^" 

1*  Barrett    v.    North    British    R.    Co.        18  Where  a  wife  voluntarily  left  her 

(1899)   1  Sc.  Sess.  Cas.  5th  series,  1139,  husband,  and  a  month  afterwards  gave 

36  Scot.  L.  R.  874,  7  Scot.  L.  T.  88.  birth  to  a  child,   and  subsequently,  by 

15  Hanlin    v.    Melrose     { 1899 )     1    So.  means  of  her  earnings  as  a  weaver,  and 

Sess.  Cas.  5th  series,  1012,  36  Scot.  L.  the    assistance    of    the    relatives    with 

E.  814,  7  Scot.  L.  T.  67;  Cooper  v.  Fife  whom  she  lived,   she  supported  herself 

Coal   Go.    [1906-07]    S.   C.   564    (grand-  and    her    child,    never    asking    for    and 

child's    mother    was    dead,    and    where-  never  receiving   aliment  from  her  hus- 

abouts  of  father  unknown).  band,  it  cannot  be  said  that  either  the 

inclement  v.  Bell   (1899)   1  Sc.  Sess.  wife  or  the  child  were  either  wholly  or 

Cas.  5th  series,  924,  36  Scot.  L.  R.  725,  in  part  dependent  upon  the  earnings  of 

7  Scot.  L.  T.  44.  the  workman  at  the  time  of  his  death, 
11  Cunningham  v.  M'Gregor   (1901)    3  twelve  years  after  the  separation.  Lind- 

Sc.  Sess.  Cas.   5th  series,  775,  38  Scot,  say  v.  M'Glashen   [1908]   S.  C.  762,  45- 

L.  R.  574,  9  Scot.  L.  T.  36.  Scot.  L.  R.  559;    Turners  v.  Whitefield 

Cunningham  v.  M'Gregor  was  fol-  (1904)  6  F.  822,  41  Scot.  L.  R.  631,  12- 
lowed  in  Sneddon  v.  Addie  &  Sons'  Col-  Scot.  L.  T.  131,  followed. 
lieries  (1904)  6  Sc.  Sess.  Cas.  5th  series,  A  woman  who  has  been  for  fourteen) 
992,  41  Scot.  L.  R.  826,  12  Scot.  L.  T.  years  living  apart  from  her  husband, 
229,  where  it  was  held  that  a  woman  and  was  supported  by  an  illegitimate- 
unable  to  do  anything  for  her  own  sup-  son,  is  not  wholly  or  in  part  dependent 
port  is  entitled  to  compensation  for  the  on  the  earnings  of  her  husband,  and  is. 
death  of  her  husband,  although  he  had  not  entitled  to  compensation.  Turners 
deserted  her.  v.    Whitefield    (1904)    6   Sc.   Sess.    Cas. 

The  wife  of  a  foreigner  who  came  to  5th  series,  822,  41   Scot.  L.  R.  631,  12 

Scotland,  and  during  eight  months'  resi-  Scot.  L.  T.  131. 

dence  forwarded  her  the  sum  of  £1,  may  19  Campbell  v.  Barclay,  Curie  &  Coy 

be  found  to  be  a  "dependent,"  but  not  (1904)   6  Sc.  Sess.  Cas.  5th  series,  371,. 

wholly    dependent    upon    her    husband,  41  Scot.  L.  R.  289,  11  Scot.  L.  T.  682. 

where  she  supported  herself  in  part  by  ^^Legget  v.  Burke  (1902)  4  Sc.  Sess.. 

earnings    as    an    outdoor    laborer    at    a  Cas.  5th  series,  693,  39  Scot.  L.  R.  448,. 

small  wage.     Baird  v.  Birsztan   (1906)  9  Scot.  L.  T.  518. 

8  Sc.  Sess.  Cas.  5th  series,  438. 
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A  parent  who  has  a  wage  sufficient  for  his  support  is  not  a  de- 
pendent merely  because  some  member  of  his  family  had  been  in 
the  way  of  giving  him  presents  of  money.*^ 

A  daughter  who  keeps  house  for  her  father  may  be  dependent 
Tipon  him.^* 

A  person  confined  in  a  prison  is  not  a  dependent  upon  her  son.*' 

d.  In  the  Colonies. — As  a  general  thing,  a  woman  living  apart 
from  her  husband  is  not  a  dependent  upon  him.**  Alien  dependents 
resident  abroad  are  not  within  the  purview  of  the  act.*' 


H^Arrol  V.  Kelly  (1906)  8  Sc.  Sess. 
■Cas.  5th  series,  906  (son  had  ma4e  pay- 
ments to  his  father  which  averaged  10  s. 
weekly;  father's  average  weekly  income 
was  fl,  4s.  lid). 

22  The  daughter  of  a  workman,  who 
had  been  previously  earning  wages,  but 
who  after  her  mother's  death  remained 
at  home  to  keep  her  father's  house,  get- 
ting from  him  board,  lodging,  and 
clothing,  but  no  wages,  is  a  dependent 
in  the  sense  of  the  act.  Moynes  v.  Dixon 
(1905)  7  Sc.  Sess.  Cas.  5th  series,  386. 
Lord  M'Laren  said:  "If  it  had  been 
meant  that  the  right  was  to  be  limited 
to  those  who  were  in  the  position  to 
sue  an  action  for  aliment,  it  would  have 
been  very  easy  to  say  so,  or  if  it  had 
been  meant  to  exclude  those  who  were 
•earning  wages  for  themselves,  that 
again  could  have  been  very  shortly  and 
definitely  expressed  in  the  statute. 
.  .  .  But  the  analogy  of  an  alimenta- 
ry claim  is  not  suggested  by  anything 
in  the  statute, — the  condition  of  total 
or  partial  dependence  upon  a  man  at 
the  time  of  his  death  introduces  an  idea 
wholly  foreign  to  the  common  law.  T 
•can  see  no  other  construction  for  this 
provision  except  that  the  ground  of  lia- 
bility is  whether  the  wages  of  the  work- 
man at  the  time  of  his  death  were  in 
fact  applied  to  the  maintenance  of  the 
person  who  is  making  the  claim," 
liOrd  Ardwell  observed  that  "it  would 
be  establishing  a  very  hard  precedent, 
and  a  precedent  that  might  work  very 
badly  in  practice,  to  say  that  a  daughter 
"who  acts  as  the  appellant  did  here  shall 
not  only  lose  the  opportunity  of  saving 
money,  but  shall  have  no  claim  under 
this  act  in  respect  of  her  father's  death. 

83  A  widow  who  at  the  date  of  her 
iBon's  death  was  undergoing  a  sentence 
•af  confinement  in  a  state  reformatory 
for  inebriates,  and  during  the  four 
^ears  preceding  had  been  in  prison  with 


the  exception  of  ten  months,  and  during 
that  period  had  occasionally  earned  a 
little  by  outdoor  work,  but  was  other- 
wise entirely  dependent  upon  her  son, 
who  had  contributed  5a.  or  6s.  a  week 
towards  her  support,  was  not  wholly  or 
partially  dependent  on  her  son's  earn- 
ings at  the  time  of  his  death,  within  the 
meaning  of  the  act.  Addie  &  Sons'  Col- 
lieries V.  Train-er  (1904)  7  Sc.  Sess. 
Cas.  5th  series,  115. 

24  A  wife  ■who  had  been  separated 
from  her  husband  for  sixteen  years,  un- 
til the  time  when  she  spent  a  few  days 
in  the  same  house  with  him,  but  not  as 
his  wife,  and  who  for  a  considerable 
portion  of  the  period  of  separation  had 
lived  in  adultery  with  another  man,  is 
not  a  dependent  upon  the  husband.  Al- 
lan V.  Oroya  BrownMll  Co.  (1910)  12 
West.  Australian  L.  R.  1. 

A  woman  living  apart  from  her  hus- 
band may  be  found  to  be  in  fact  depend- 
ent upon  the  earnings  of  a  deceased  son 
who,  with  several  other  sons,  had  lived 
with  her  and  contributed  to  her  sup- 
port, although  her  husband  lives  in  the 
same  town,  and  she  has  never  taken  any 
steps  to  procure  maintenance  from  him. 
Kilgariff     v.     Associated     Gold     Mines 

(1910)  12  West  Australian  L.  R.  73. 

25  Krzus  V.  Crow's  Nest  Pass  Coal  Go. 

(1911)  16  B.  C.  120,  17  West.  L.  Rep. 
(Can.)  687.  This  in  effect  overrules 
Varesick  v.  British  Columbia  Copper  Co. 
(1906)  12  B.  C.  286,  where  it  was  held 
that  foreigners  were  within  the  scope  of 
the  act. 

In  Brown  v.  British  Colunibia  Elec- 
tric R.  Co.  (1910)  15  B.  C.  350,  there 
was  evidence  that  the  deceased  workman 
had  on  two  occasions  sent  money  to  his 
parents  in  a  foreign  country;  but  it 
also  appeared  that  they  had  in  the  first 
instance  assisted  him  by  advancing 
money  for  his  passage  to  Canada.  Held, 
that   the  parents   were  not  entitled   to 


S  1827]  COMPENSATION  ACTS.  5467 

1827.  Text  of  sections  14,  15,  16,  and  17 Sec.  14.  In  Scotland,  where 

3,  workman  raises  an  action  against  his  employer,  independently  of  this  act,  in 
respect  of  any  injury  caused  by  accident  arising  out  of  and  in  the  course  of 
the  employment,  the  action,  if  raised  in  the  sheriff  court  and  concluding  for 
damages  under  the  employers'  liability  act  1880,  or  alternatively  at  common 
law  or  under  the  employers'  liability  act  1880,  shall,  notwithstanding  anything 
contained  in  that  act,  not  be  removed  under  that  act  or  otherwise  to  the  court 
of  session,  nor  shall  it  be  appealed  to  that  court  otherwise  than  by  appeal  on  a 
question  of  law;  and  for  the  purposes  of  such  appeal  the  provisions  of  the  second 
schedule  to  this  act  in  regard  to  an  appeal  from  the  decision  of  the  sheriff  on 
Any  question  of  law  determined  by  him  as  arbitrator  under  this  act  shall  apply. 
Sec.  15  (1)  Any  contract  (other  than  a  contract  substituting  the  provisions 
•of  a  scheme  certified  under  the  workmen's  compensation  act  1897  for  the  pro- 
visions of  that  act)  existing  at  the  commencement  of  this  act,  whereby  a  work- 
man relinquishes  any  right  to  compensation  from  the  employer  for  personal 
injury  arising  out  of  and  in  the  course  of  his  employment,  shall  not,  for  the 
purposes  of  this  act,  be  deemed  to  continue  after  the  time  at  which  the  work- 
man's contract  of  service  would  determine  if  notice  of  the  determination  thereof 
were  given  at  the  commencement  of  this  act. 

(2)  Every  scheme  under  the  workmen's  compensation  act  1897,  in  force  at 
the  commencement  of  this  act,  shall,  if  recertified  by  the  registrar  of  friendly 
societies,  have  effect  as  if  it  were  a  scheme  under  this  act. 

(3)  The  registrar  shall  recertify  any  such  scheme  if  it  is  proved  to  his 
satisfaction  that  the  scheme  conforms,  or  has  been  so  modified  as  to  conform, 
■with  the  provisions  of  this  act  as  to  schemes. 

(4)  If  any  such  scheme  has  not  been  so  recertified  before  the  expiration  of 
six  months  from  the  commencement  of  this  act,  the  certificate  thereof  shall  be 
revoked. 

These  sections  are  new. 

Sec.  16  (1)  This  act  shall  come  into  operation  on  the  1st  day  of  Jufy,  1907, 
but,  except  so  far  as  it  relates  to  references  to  medical  referees,  and  proceedings 
consequential  thereon,  shall  not  apply  in  any  case  where  the  accident  happened 
before  the  commencement  of  this  act. 

(2)  The  workmen's  compensation  acts  1897  and  1900  are  hereby  repealed, 
but  shall  continue  to  apply  to  cases  where  the  accident  happened  before  the 
commencement  of  this  act,  except  to  the  extent  to  which  this  act  applies  to 
those  cases. 

Sec.  17.  This  act  may  be  cited  as  the  workmen's  compensation  act  1906. 

A  scheme  of  compensation  under  §  3  of  the  act  of  1897  does  not, 
unless  recertified  under  §  15  of  the  act  of  1906,  apply  to  an  acci- 
dent happening  after  the  act  came  in  operation,  but  within  the  six 
months  mentioned  in  §  15,  subs.  4.^ 

maintain    the    action    as    "dependents,"   tion  of  pecuniary  benefit"  from  the  de- 

inasmuch   as   they  had  failed   to   show   ceased. 

that  they  had  "any  reasonable  expecta-        i  Moss  v.  Oreat  Eastern  R.  Co.  [1909] 
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A  workman  who  entered  on  his  employment  after  the  1st  of  July 
1907,  is  not  barred  from  obtaining  compensation  under  the  act  b;; 
having  agreed  to  accept  the  provisions  of  a  scheme  certified  undei 
the  act  of  1897,  but  which  had  not  been  recertified  under  the  act  o: 
1906.*  An  appeal  to  the  House  of  Lords  from  a  decision  of  the  cour 
of  session  reversing  a  decision  of  a  medical  referee  will  not  lie  unde: 
sched.  II.,  par.  17  (b),  of  the  act  of  1906,  in  a  proceeding  under  th( 
act  of  1897  in  regard  to  an  accident  which  occurred  before  the  com 
mencement  of  the  act  of  1906,  notwithstanding  the  exception  ii 
§  16,  subs.  1,  of  the  latter  act,  as  to  "references  to  medical  referees 
and  proceedings  consequential  thereon."  * 

B.    CoMPBlirSATIOlT    EECOVERABLE. 

1828.  [788a]  Text  of  statutory  provisions.— First  Schedule.  Scale  anc 
Conditions  of  Compensation. 

(1)  The  amount  of  compensation  under  this  act  shall  be:  (o)  where  deatl: 
results  from  the  injury — 

(i)  if  the  workman  leaves  any  dependents  wholly  dependent  upon  his  earn- 
ings, a  sum  equal  to  his  earnings  in  the  employment  of  the  same  employer  dur- 
ing the  three  years  next  preceding  the  injury,  or  the  sum  of  f  150,  whichever  oi 
those  sums  is  the  larger,  but  not  exceeding  in  any  case  £300,  provided  that  the 
amount  of  any  weekly  payments  made  under  this  act,  and  any  lump  sum  paid 
in  redemption  thereof,  shall  be  deducted  from  such  sum;  and  if  the  period  oi 
the  workman's  employment  by  the  said  employer  has  been  less  than  the  said 
three  years,  then  the  amount  of  his  earnings  during  the  said  three  years  shall 
be  deemed  to  be  156  times  his  average  weekly  earnings  during  the  period  of 
his  actual  employment  under  the  said  employer; 

(ii)  if  the  workman  does  not  leave  any  such  dependents,  but  leaves  any  de- 
pendents in  part  dependent  upon  his  earnings,  such  sum,  not  exceeding  in  any 
case  the  amount  payable  under  the  foregoing  provisions,  as  may  be  agreed  up- 
on, or,  in  default  of  agreement,  may  be  determined,  on  arbitration  under  this 
act,  to  be  reasonable  and  proportionate  to  the  injury  to  the  said  dependents; 
and — 

(iii)  if  he  leaves  no  dependents,  the  reasonable  expenses  of  his  medical  at- 
tendance and  burial,  not  exceeding  £10; 

(6)  Where  total  or  partial  incapacity  for  work  results  from  injury,  a  week- 
ly payment  during  the  incapacity  not  exceeding  50  per  cent  of  his  average  week- 
ly earnings  during  the  previous  twelve  months,  if  he  has  been  so  long  employed 
but  if  not,  then  for  any  less  period  during  which  he  has  been  in  the  employment 
of  the  same  employer  such  weekly  payment  not  to  exceed  £1:  Provided  that 
(a)   if  the  incapacity  lasts  less  than  two  weeks  no  compensation  shall  be  pay- 

2  K.  B.  274,  78  L.  J.  K.  B.  N.  S.  1048,       3  Maelcay  v.  Rosie  (1911)  49  Scot.  L 
300  L.  T.  N.  S.  747,  25  Times  L.  R.  466.    R.  48,  56  Sol.  Jo.  48. 

8  Wallace  v.  Eawthome  [1908]   S.  C. 
713,  45  Scot.  L.  R.  547. 
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able  in  respect  of  the  first  week;  and  (b)  as  respects  the  weekly  payments 
during  total  incapacity  of  a  workman  who  is  under  twenty-one  years  of  age  at 
the  date  of  the  injury,  and  whose  average  weekly  earnings  are  less  than  20s., 
100  per  cent  shall  be  substituted  for  50  per  cent  of  his  average  weekly  earnings, 
but  the  weekly  payment  shall  in  no  case  exceed  10s. 

The  proviso  under  paragraph  1  (h)  is  new;  otherwise  the  para- 
graph is  practically  the  same  as  in  the  original  act. 

(2)  For  the  purpose  of  the  provisions  of  this  schedule  relating  to  "earnings" 
and  "average  weekly  earnings"  of  a  workman,  the  following  rules  shall  be 
observed : 

(a)  Average  weekly  earnings  shall  be  computed  in  such  manner  as  is  best 
calculated  to  give  the  rate  per  week  at  which  the  workman  was  being  remunerat- 
ed. Provided,  that  where,  by  reason  of  the  shortness  of  the  time  during  which 
the  workman  has  been  in  the  employment  of  his  employer,  or  the  casual  nature 
of  the  employment,  or  the  terms  of'the  employment,  it  is  impracticable  at  the 
date  of  the  accident  to  compute  the  rate  of  remuneration,  regard  may  be  had 
to  the  average  weekly  amount  which,  during  the  twelve  months  previous  to  the 
accident,  was  being  earned  by  a  person  in  the  same  grade  employed  at  the  same 
work  by  the  same  employer,  or,  if  there  is  no  person  so  employed,  by  a  person 
in  the  same  grade  employed  in  the  same  class  of  employment  and  in  the  same 
district. 

(&)  Where  the  workman  had  entered  into  concurrent  contracts  of  service 
with  two  or  more  employers  under  which  he  worked  at  one  time  for  one  such 
employer  and  at  another  time  for  another  such  employer,  his  average  weekly 
earnings  shall  be  computed  as  if  his  earnings  under  all  such  contracts  were  earn- 
ings in  the  employment  of  the  employer  for  whom  he  was  working  at  the  time  of 
the  accident; 

(c)  Employment  by  the  same  employer  shall  be  taken  to  mean  employment 
by  the  same  employer  in  the  grade  in  which  the  workman  was  employed  at  the 
time  of  the  accident,  uninterrupted  by  absence  from  work  due  to  illness  or  any 
other  unavoidable  cause; 

{d)  Where  the  employer  has  been  accustomed  to  pay  to  the  workman  a  sum 
to  cover  any  special  expenses  entailed  on  him  by  the  nature  of  his  employment, 
the  sum  so  paid  shall  not  be  reckoned  as  part  of  the  earnings. 

Paragraph  2  is  new. 

(3)  In  fixing  the  amount  of  the  weekly  payment,  regard  shall  be  had  to 
any  payment,  allowance,  or  benefit  which  the  workman  may  receive  from  the 
employer  during  the  period  of  his  incapacity,  and  in  the  case  of  partial  in- 
capacity the  weekly  payment  shall  in  no  case  exceed  the  difference  between  the 
amount  of  the  average  weekly  earnings  of  the  workman  before  the  accident  and 
the  average  weekly  amount  which  he  is  earning  or  is  able  to  earn  in  some 
suitable  employment  or  business  after  the  accident,  but  shall  bear  such  relation 
to  the  amount  of  that  difference  as  under  the  circumstances  of  the  case  may 
appear  proper. 


5470  MASTER  AND  SERVANT.  [chap,  lxxvii 

Paragrapli  3  takes  the  place  of  paragraph  2  of  the  original  act. 

(4)  Where  a  workman  has  given  notice  of  an  accident,  he  shall,  if  bo  re- 
quired by  the  employer,  submit  himself  for  examination  by  a  duly  qualified  med- 
ical practitioner  provided  and  paid  by  the  employer,  and  if  he  refuses  to  sub- 
mit himself  to  such  examination,  or  in  any  way  obstructs  the  same,  his  right  to 
compensation,  and  to  take  or  prosecute  any  proceeding  under  this  act  in  rela- 
tion to  compensation,  shall  be  suspended  until  such  examination  has  taken 
place   [par.  3  of  the  original  act]. 

(5)  The  payment  in  the  case  of  death  shall,  unless  otherwise  ordered  as  herein- 
after provided,  be  paid  into  county  court,  and  any  sum  so  paid  into  court  shall, 
subject  to  rules  of  court  and  the  provisions  of  this  schedule,  be  invested,  ap- 
plied, or  otherwise  dealt  with  by  the  court  in  such  manner  as  the  court  in  its 
discretion  thinks  fit  for  the  benefit  of  the  persons  entitled  thereto  under  this 
act;  and  the  receipt  of  the  registrar  of  the  court  shall  be  a  sufficient  discharge 
in  respect  of  the  amount  paid  in: 

Provided  that,  if  so  agreed,  the  payment  in  case  of  death  shall,  if  the  workman 
leaves  no  dependents,  be  made  to  his  legal  personal  representative,  or,  if  he  has 
no  such  representative,  to  the  person  to  whom  the  expenses  of  medical  attend- 
ance and  burial  are  due  [par.  4  of  the  original  act]. 

(6)  Rules  of  court  may  provide  for  the  transfer  of  money  paid  into  court 
under  this  act  from  one  court  to  another,  whether  or  not  the  court  from  which 
it  is  to  be  transferred  Is  in  the  same  part  of  the  United  Kingdom  as  the  court 
to  which  it  is  to  be  transferred  [new]. 

( 7 )  Where  a  weekly  payment  is  payable  under  this  act  to  a  person  under  any 
legal  disability,  a  county  court  may,  on  application  being  made  in  accordance 
with  rules  of  court,  order  that  the  weekly  payment  be  paid  during  the  disabil- 
ity into  court,  and  the  provisions  of  this  schedule  with  respect  to  sums  required 
by  this  schedule  to  be  paid  into  court  shall  apply  to  sums  paid  into  court  in 
pursuance  of  any  such  order  [new]. 

(8)  Any  question  as  to  who  is  a  dependent  shall,  in  default  of  agreement, 
be  settled  by  arbitration  under  this  act,  or,  if  not  so  settled  before  payment 
into  court  under  this  schedule,  shall  be  settled  by  the  county  court,  and  the 
amount  payable  to  each  dependent  shall  be  settled  by  arbitration  under  this 
act,  or,  if  not  so  settled  before  payment  into  court  under  this  schedule,  by  the 
county  court.  Where  there  are  both  total  and  partial  dependents,  nothing  in 
this  schedule  shall  be  construed  as  preventing  the  compensation  being  allotted 
partly  to  the  total  and  partly  to  the  partial  dependents  [similar  to  5th  para- 
graph of  the  act  of  1897]. 

(9)  Where,  on  application  being  made  in  accordance  with  rules  of  court,  i1 
appears  to  a,  county  court  that,  on  account  of  neglect  of  children  on  the  pari 
of  a  widow,  or  on  account  of  the  variation  of  the  circumstances  of  the  various 
dependents,  or  for  any  other  sufficient  cause,  an  order  of  the  court,  or  an  aware 
as  to  the  apportionment  amongst  the  several  dependents  of  any  sum  paid  as 
compensation,  or  as  to  the  manner  in  which  any  sum  payable  to  any  sucl 
dependent  is  to  be  invested,  applied,  or  otherwise  dealt  with,  ought  to  be  varied 
the  court  may  make  such  order  for  the  variation  of  the  former  order  or  th( 
award  as  in  the  circumstances  of  the  case  the  court  may  think  just  [new]. 

(10)  Any  sum  which  under  this  schedule  is  ordered  to  be  invested  may  b« 
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invested  in  whole  or  in  part  in  the  PostoflSce  Savings  Bank  by  the  registrar 
of  the  county  court  in  his  name  as  registrar  [par.  7  of  the  original  act]. 

(11)  Any  sum  to  be  so  invested  may  be  invested  in  the  purchase  of  an  annuity 
from  the  National  Debt  Commissioners  through  the  PostofBce  Savings  Bank,  or 
be  accepted  by  the  Postmaster  General  as  a  deposit  in  the  name  of  the  registrar 
as  such,  and  the  provisions  of  any  statute  or  regulations  respecting  the  limits. 
of  deposits  in  savings  banks,  and  the  declaration  to  be  made  by  a  depositor,, 
shall  not  apply  to  such  sums  [par.  8  of  the  original  act]. 

(12)  No  part  of  any  money  invested  in  the  name  of  the  registrar  of  any 
county  court  in  the  Postoffice  Savings  Bank  under  this  act  shall  be  paid  out,, 
except  upon  authority  addressed  to  the  Postmaster  General  by  the  Treasury  or,, 
subject  to  regulations  of  the  Treasury  by  the  judge  or  registrar  of  the  county 
court  [par.  9  of  the  original  act]. 

(13)  Any  person  deriving  any  benefit  from  any  moneys  invested  in  a  post- 
office  savings  bank  under  the  provisions  of  this  act  may  nevertheless  open  am 
account  in  a  postoffice  savings  bank  or  in  any  other  savings  bank  in  his  own 
name  without  being  liable  to  any  penalties  imposed  by  any  statute  or  regulations. 
in  respect  of  the  opening  of  accounts  in  two  savings  banks,  or  of  two  accounts' 
in  the  same  savings  bank  [par.  10  of  the  original  act]. 

(14)  Any  workman  receiving  weekly  payments  under  this  act  shall,  if  so> 
required  by  the  employer,  from  time  to  time  submit  himself  for  examination 
by  a  duly  qualified  medical  practitioner  provided  and  paid  by  the  employer.. 
.If  the  workman  refuses  to  submit  himself  to  such  examination,  or  in  any  way 
obstructs  the  same,  his  right  to  such  weekly  payments  shall  be  suspended  until 
such  examination  has  taken  place. 

Paragraph  14  is  the  same  as  paragraph  11  of  the  original  act, 
with  the  exception  of  the  following  clause,  which  formed  a  part  of 
the  first  sentence,  but  was  omitted  in  the  later  act: 

But  if  the  workman  objects  to  an  examination  by  that  medical  practitioner, 
or  is  dissatisfied  by  the  certificate  of  such  practitioner  upon  his  condition,  when 
communicated  to  him,  he  may  submit  himself  for  examination  to  one  of  the 
medical  practitioners  appointed  for  the  purposes  of  this  act,  as  mentioned  ini 
the  second  schedule  to  this  act,  and  the  certificate  of  that  medical  practitioner 
as  to  the  condition  of  the  workman  at  the  time  of  the  examination  shall  be- 
given  to  the  employer  and  workman,  and  shall  be  conclusive  evidence  of  that, 
condition. 

(15)  A  workman  shall  not  be  required  to  submit  himself  for  examination  by- 
a  medical  practitioner  under  paragraph  (4)  or  paragraph  (14)  of  this  schedule,, 
otherwise  than  in  accordance  with  regulations  made  by  the  Secretary  of  State,. 
or  at  more  frequent  intervals  than  may  be  prescribed  by  those  regulations  [hew]. 

Where  a  workman  has  so  submitted  himself  for  examination  by  a  medical 
practitioner,  or  has  been  examined  by  a  medical  practitioner  selected  by  him- 
self, and  the  employer  or  the  workman,  as  the  case  may  be,  has  within  six  days 
after  such  examination  furnished  the  other  with  a  copy  of  the  report  of  that 
practitioner  as  to  the  workman's  condition,  then,  in  the  event  of  no  agreement, 
being  come  to  between  the  employer  and  the  workman  as  to  the  workman's 
condition  or  fitness  for  employment,  the  registrar  of  a  county  court,  on  applica- 
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tion  being  made  to  the  court  by  both  parties,  may,  on  payment  by  the  applicanti 
of  such  fee,  not  exceeding  fl,  as  may  be  prescribed,  refer  the  matter  to  a  med 
ical  referee  [new]. 

The  medical  referee  to  whom  the  matter  is  so  referred  shall,  in  accordanci 
with  regulations  made  by  the  Secretary  of  State,  give  a  certificate  as  to  thi 
condition  of  the  workman  and  his  fitness  for  employment,  specifying,  where  nee 
«ssary,  the  kind  of  employment  for  which  he  is  fit,  and  that  certificate  shal 
be  conclusive  evidence  as  to  the  matters  sl  certified  [new]. 

Where  no  agreement  can  be  come  to  between  the  employer  and  the  workmai 
as  to  whether  or  to  what  extent  the  incapacity  of  the  workman  is  due  to  th( 
accident,  the  provisions  of  this  paragraph  shall,  subject  to  any  regulations  madi 
by  the  Secretary  of  State,  apply  as  if  the  question  were  a  question  as  to  th( 
condition  of  the  workman  [new]. 

If  a  workman,  on  being  required  so  to  do,  refuses  to  submit  himself  foi 
examination,  by  a  medical  referee  to  whom  the  matter  has  been  so  referred  ai 
aforesaid,  or  in  any  way  obstructs  the  same,  his  right  to  compensation  and  t( 
take  or  prosecute  any  proceeding  under  this  act  in  relation  to  compensation 
or,  in  the  case  of  a  workman  in  receipt  of  a  weekly  payment,  his  right  to  thai 
weekly  payment,  shall  be  suspended  until  such  examination  has  taken  plac( 
[par.  11  of  the  original  act]. 

Rules  of  court  may  be  made  for  prescribing  the  manner  in  which  document! 
are  to  be  furnished  or  served  and  applications  made  under  this  paragraph,  anc 
the  forms  to  be  used  for  those  purposes,  and,  subject  to  the  consent  of  thi 
Treasury,  as  to  the  fee  to  be  paid  under  this  paragraph  [new]. 

(16)  Any  weekly  payment  may  be  reviewed  at  the  request  either  of  th( 
employer  or  of  the  workman,  and  on  such  review  may  be  ended,  diminished,  oi 
increased,  subject  to  the  maximum  above  provided;  and  the  amount  of  paymeni 
shall,  in  default  of  agreement,  be  settled  by  arbitration  under  this  act;  Pro 
vided  that  where  the  workman  was  at  the  date  of  the  accident  under  twenty 
one  years  of  age,  and  the  review  takes  place  more  than  twelve  months  after  th< 
accident,  the  amount  of  the  weekly  payment  may  be  increased  to  any  amoun 
not  exceeding  50  per  cent  of  the  weekly  sum  which  the  workman  would  probably 
have  been  earning  at  the  date  of  the  review  if  he  had  remained  uninjured,  bui 
not  in  any  case  exceeding  £1.     [The  proviso  is  new.] 

(17)  Where  any  weekly  payment  has  been  continued  for  not  less  than  sij 
months,  the  liability  therefor  may,  on  application  by  or  on  behalf  of  the  em 
ployer,  be  redeemed  by  the  payment  of  a  lump  sum  of  such  an  amount  as,  when 
the  incapacity  is  permanent,  would,  if  invested  in  the  purchase  of  an  immediati 
life  annuity  from  the  National  Debt  Commissioners  through  the  Postoflice  Sav 
ings  Bank,  purchase  an  annuity  for  the  workman  equal  to  75  per  cent  of  th( 
annual  value  of  the  weekly  payment,  and,  as  in  any  other  case,  may  be  settlee 
by  arbitration  under  this  act;  and  such  lump  sum  may  be  ordered  by  thi 
committee  or  arbitrator  or  judge  of  the  county  court  to  be  invested  or  other 
wise  applied  for  the  benefit  of  the  person  entitled  thereto:  Provided  tha 
nothing  in  this  paragraph  shall  be  construed  as  preventing  agreements  beinj 
made  for  the  redemption  of  a  weekly  payment  by  a  lump  sum  [similar  to  par 
13  of  the  original  act]. 

(18)  If  a  workman  receiving  a  weekly  payment  ceases  to  reside  in  the  Unitet 
Kingdom,  he  shall  thereupon  cease  to  be  entitled  to  receive  any  weekly  payment 
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unless  the  medical  referee  certifies  that  the  incapacity  resulting  from  the  injury 
is  likely  to  be  of  a  permanent  nature.  If  the  medical  referee  so  certifies,  the 
workman  shall  be  entitled  to  receive  quarterly  the  amount  of  the  weekly  pay- 
ments accruing  due  during  the  preceding  quarter  so  long  as  he  proves,  in  such 
manner  and  at  such  intervals  as  may  be  prescribed  by  rules  of  court,  his  identity 
and  the  continuance  of  the  incapacity  in  respect  of  which  the  weekly  payment 
is  payable  [new]. 

(19)  A  weekly  payment,  or  a  sum  paid  by  way  of  redemption  thereof,  shall 
not  be  capable  of  being  assigned,  charged,  or  attached,  and  shall  not  pass  to 
any  other  person  by  operation  of  law,  nor  shall  any  claim  be  set  off  against 
the  same  [same  as  par.  14  of  the  original  act]. 

(20)  Where  under  this  schedule  a  right  to  compensation  is  suspended,  no 
compensation  shall  be  payable  in  respect  of  the  period  of  suspension  [new]. 

(21)  Where  a  scheme  certified  under  this  act  provides  for  payment  of  compen- 
sation by  a  friendly  society,  the  provisions  of  the  proviso  to  the  first  subs,  of 
§  8,  §  16,  and  §  41  of  the  friendly  societies  act  1896,  shall  not  apply  to  such 
society  in  respect  of  such  scheme  [par.  15  of  the  original  act]. 

(22)  In  application  of  this  act  to  Ireland  the  provisions  of  the  county  officers 
and  courts  (Ireland)  act  1877,  with  respect  to  money  deposited  in  the  Postoffice 
Savings  Bank  under  that  act  shall  apply  to  money  invested  in  the  Postoffice 
Savings  Bank  under  this  act   [par.  17  of  the  original  act]. 

1829.  "Where   death  results  from  the  injury"    (par.  1,   a). — The 

death  may  be  the  result  of  the  injury  within  the  meaning  of  this 
paragraph  of  the  act,  even  though,  in  fact,  it  may  not  be  the  natural 
or  probable  consequence  thereof.^ 

1830.  [789]  Amount  recoverable  in  case  of  death,  by  persons  wholly 
dependent  on  workman's  earnings  (par.  1,  a,  i). —  The  effect  of  this 
provision,  as  a  whole,  is  that,  where  death  results  from  the  injury, 
and  the  workman  leaves  dependents  who  were  wholly  dependent  on 
his  earnings,  the  amount  of  compensation  is  to  be  a  sum  equal  to  his 
earnings  in  the  employment  of  the  same  employer  during  the  three 
years  next  preceding  the  injury,  or,  where  the  employment  has  been 
less  than  the  three  years,  a  sum  equal  to  156  times  his  average  week- 
ly earnings  during  the  period  of  his  actual  employment.  But  in 
neither  case  is  the  compensation  to  exceed  £300  or  be  less  than  £150. 
The  maximum  and  minimum  amounts  of  compensation  which  are 

^Dunham  v.    Clare   [1902]    2   K.   B.  receiving    an   injury,    was    taken    to    a 

(C.  A.)   292,  71  L.  J.  K.  B.  N.  S.  683,  hospital,  and  thereafter  was  found  to  be 

66  J.  P.  612,  50  Week.  Rep.  596,  86  L.  afflicted   with    pneumonia,   subsequently 

T.  N.  S.  751,  18  Times  L.  R.  645.  went  to  his  home  contrary  to  the  advice 

In  Malone  v.  Cayzer  [1908]  S.  C.  479,  of  his  doctor,  and  died  two  days  after- 

45  Scot.  L.  R.  351,  it  was  held  that  the  ward,   does   not  necessarily   preclude   a 

death  was  caused  by  accident,  where  the  finding  that  his  death  "results  from  the 

workman    committed    suicide   while    in-  injury."     Dunnigun  v.  Cavern  [1911]  S. 

sane  as  the  result  of  the  accident.  C.   579,   48   Scot.   L.   E.   459,   4   B.   W. 

The  fact  that  a  workman  who,  after  Comp.  Cas.  386. 
M.  &  S.  Vol.  v.— 343. 
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specified  apply  to  the  whole  provision, — not  merely  to  the  first  brand 
of  it,  but  also  to  the  second.^ 

Where  a  workman  dies  some  months  after  an  award  of  a  weeldj 
sum  has  been  made,  his  dependents  are  entitled  to  claim,  as  com- 
pensation, three  years'  wages,  after  giving  credit  for  the  payments 
already  made.*  The  dependents  are  not  precluded  from  recovering 
the  compensation  due  them  under  the  act,  by  any  action  on  the  pari 
of  the  workman,  except  that  the  employer  is  to  be  credited  with  anj 
compensation  which  he  had  paid  to  the  workman  himself.' 

Upon  the  death  of  the  sole  dependent,  his  representative  is  entitled 
to  claim  all  that  the  dependent  might  have  claimed.* 

In  estimating  compensation  to  a  dependent,  it  is  proper  to  con- 
sider the  former  earnings  and  the  proportion  thereof  spent  for  main- 
tenance.* 

i^  Forrester  v.  M'Callum   (1901)   3  Sc.  *  United  Collieries  v.  Simpson  [1909] 

Sess.  Cas.  5th  series,  650,  38  Scot.  L.  R.  A.  C.  383,  78  L.  J.  C.  P.  N.  S.  129,  101 

448,  8  Scot.  L.  T.  486,  reconsidering  and  L.  T.  N.  S.  129,  25  Times  L.  R.  678,  53 

disapproving  floj/Je  V.  Beatiie   (1900)   2  Sol.  Jo.  630   [1909]   S.  C.    (H.  L.)    19, 

Sc.  Sess.  Cas.  5th  series,  1166,  37  Scot.  46  Scot.  L.  R.  780. 

L.  R.  915,  8  Scot.  L.  T.  131.  If  the  sole  dependent  dies  after  mak- 

2  O'Keefe  v.  Lovatt  ( 1901 )  18  Times  ing  a  claim,  but  before  the  award  is 
L.  R.   (C.  A.)   57.  made,   the  claim  survives.     Darlington 

3  The  mere  fact  that  a  workman  who  v.  Roscoe  [1907]  1  K.  B.  219,  76  L.  J. 
has  been  receiving  compensation  goes  K.  B.  N.  S.  371,  96  L.  T.  N.  S.  179,  23 
back  to  his  work,  nothing  being  said  by  Times  L.  R.  167. 

either,  the  workman  or  the  employer  as  The  right  to  compensation  given  by 
to  the  discontinuance  of  the  compensa-  the  act  to  a  dependent  vests  in  the  de- 
tion,  does  not  show  that  he  had  aban-  pendent  immediately  on  the  death  of 
doned  his  right  to  further  compensa-  the  workman,  and  passes  to  the  repre- 
tion;  and  even  if  he  had,  he  cannot  sentatives  of  the  dependent,  although 
d.eprive  his  dependents  under  the  act,  the  dependent  may  have  made  no  claim 
except  that  the  employer  is  entitled  to  for  compensation  during  his  lifetime, 
credit  for  what  he  had  paid  the  work-  Hendry  v.  United  Collieries  (1908)  Sc. 
man.  Williams  v.  Vauxhall  Colliery  Sess.  Cas.  1215,  affirmed  in  ( 1909 )  A. 
Co.  [1907]  2  K.  B.  433,  76  L.  J.  K.  B.  C.  383,  78  L.  J.  P.  C.  N.  S.  129,  101 
N.  S.  854,  97  L.  T.  N.  S.  559,  23  Times  L.  T.  N.  S.  129,  25  Times  L.  R.  678,  53 
L.  R.  591.  Sol.  Jo.  630,  [1909]  S.  C.  (H.  L.)  19, 
In  Howell  v.  Bradford  &  Co.  (1911)  46  Scot.  L.  R.  780;  Darlington  v.  Kos- 
104  L.  T.  N.  S.  433,  it  was  held  that  coe,  supra,  followed, 
the  act  of  an  injured  workman  in  sign-  The  above  decisions  disapprove  Re 
ing  a  receipt  as  "being  in  full  satisfac-  O'Donovam  [1901]  2  I.  R.  633,  34  L.  T. 
tion  and  liquidation  of  all  claims  under  169,  where  it  was  held  that  where  the 
the  employers'  liability  act  of  1880  and  sole  dependent  of  a  deceased  workman 
the  common  law  in  respect,  of  the  in-  dies  after  having  served  notice  of  the 
juries,  whether  now  or  hereafter  to  be-  accident,  but  before  any  claim  for  com- 
come  manifest,  arising,  directly  or  pensation  has  been  made,  the  right  to 
indirectly,  from  an  accident  which  oc-  recover  compensation  does  not  pass  to 
curred"  to  him,  would  not  bar  his  de-  the  personal  representative  of  the  de- 
pendents   from    subsequently    claiming  pendent. 

compensation  under  the  act,  they  being  5  O'Neill   v.    Banska    Co-op.    Agri.    & 

barred    merely    from    recovering    under  Dairy  Soc  [1910]    2  I.  R.  324,  44  Ir. 

the  act  to  the  extent  of  the  benefits  re-  Law  Times,  52. 
ceived  by  him. 
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1831  [790]  — by  persons  partially  dependent  on  the  workman's 
earnings. —  There  could  be  no  claim  under  the  act  of  1897  by  a  per- 
son in  part  dependent  on  a  workman  at  the  time  of  his  death,  if 
there  is  in  existence  a  person  who  is  wholly  dependent.^  But  see 
paragraph  8  of  the  second  schedule  of  the  act  of  1906. 

In  determining  the  sum,  "reasonable  and  proportionate  to  the 
injury,"  which  is  to  be  awarded  to  the  dependents,  the  funeral  ex- 
penses of  the  workman  may  be  taken  into  consideration.* 

In  determining  the  question  of  the  dependency  of  a  father  on  the 
earnings  of  his  son,  the  county  court  judge  is  not  precluded  by  law 
from  making  a  deduction  in  respect  of  the  cost  of  the  son's  main- 
tenance, and  he  is  not  precluded  by  law  from  taking  into  account, 
as  against  the  cost  of  the  son's  maintenance,  the  pecuniary  value,  if 
any,  of  the  services  rendered  by  the  son  to  the  father  in  the  conduct 
of  the  latter's  business.* 

When  compensation  is  "reasonable  and  proportionate  to  the  in- 
jury" to  a  dependent  partially  dependent  upon  the  earnings  of  a 
deceased  workman  is  a  question  of  fact  for  the  county  court  judge.* 

1832.  [791]  — in  case  of  total  or  partial  incapacity  (par.  1,  b). — 
ISTo  general  rule  as  to  the  amount  of  compensation  can  be  laid  down, 
but  the  judge  must  use  his  discretion  with  regard  to  the  particular 
facts  of  each  case.*  So  the  question  as  to  what  constitutes  incapacity 
is  to  be  determined  by  the  facts  of  each  case.* 

In  fixing  the  amount  of  compensation  in  cases  of  partial  incapacity, 

^  Fagan  v.  Murdoch  (1899)  1  Se.  Sess.  knee    is   liable   to   break    down    at   any 

Cas.  5th  series,  1179,  36  Scot.  L.  R.  921,  time,  and  for  that  reason  he  is  unable 

7  Scot.  L.  T.  113.  to  procure  work  either  from  his  former 

2  Sevan  t.   Orawshay  Bros.  [1902]   1  employer  or  elsewhere.    Thomas  v.  Fair- 

K.  B.  (C.  A.)  25,  71  L.  J.  K.  B.  N.  S.  bairne  (1911)  4  B.  W.  Comp.  Cas.  195. 
49,  85  L.  T.  N.  S.  496,  50  Week.  Eep.       A  miner  whose  left  eye  was  affected 

98;    Murray    v.    Gourlay    [1908]    s.    c.  by  disease  so  as  to  be  useless  for  under- 

769,  45  Scot.  L.  E.  577 ;  Hughes  v.  Sum-  ground  work  may  be  held  to  be  suffering 

merlee  &  M.  Iron  &  Steel  Co.    (1903)  from  incapacity  resulting  from  an  acci- 

5  So.  Sess.  Cas.  5th  series,  784.  dent,  where  his  right  eye  was  injured 

S  Tamworth     Colliery     Co.     v.     Hall  to  such  an  extent  that  it  was  of  little 

[1911]   A.  C.  665,  105  L.  T.  N.  S.  449,  use  for  underground  work,  although  the 

55  Sol.  Jo.  615,  4  B.  W.  Comp.  Cas.  313.  condition   of   the   left  eye   was   neither 

*  Littleford  v.  Connell  ( 1909 )  3  B.  W.  caused  nor  aggravated  by  the  accident. 

Comp.  Cas.  1.  Lee  v.  Baird  [1908]  S.  C.  905,  45  Scot. 

1  Webster  v.   Sharp   [1904]    1   K.   B.  L.  E.  717. 

218,  73  L.  J.  K.  B.  N.  S.  141,  68  J.  P.  An  accident  which  necessitates  the  re- 

140,  52  Week.  Eep.  275,  89  L.  T.  N.  S.  moval  of  the  left  eyeball,  the  sight  of 

627,  20  Times  L.  E.  121,  [1905]  A.  C.  the  eye  having  previously  been  lost,  does 

284,  74  L.  J.  K.  B.  N.  S.  776,  92  L.  T.  not  cause  an  incapacity,   although   the 

N.  S.  373.  victim  is  unable  to  obtain  work,  as  be- 

2  A  workman  injured  in  the  knee  is  ing  manifestly  a  one-eyed  man.  Ball  v. 
entitled  to  full  compensation  where,  al-  Hunt  [1911]  1  K.  B.  1048.  In  a  dis- 
though  he  is  able  to  resume  work,  the  senting  opinion,  Fletcher  Moulton,  L.  J., 
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the  arbitrator  may,  if  upon  the  evidence  he  sees  fit,  give  as  eompen 
sation  the  whole  amount  of  the  difference  between  the  average  earn 
ings  of  the  workman  before  the  injury  and  the  average  amount  o: 
his  earnings  after  the  injury,  provided  •  that  it  does  not  exceed  5( 
per  cent  of  the  average  earnings  before  the  injury,  and  does  noi 
exceed  £1  a  week.* 

The  proper  and  only  test  of  the  right  of  a  workman  to  be  awardec 
a  weekly  payment,  on  the  ground  of  a  partial  incapacity  for  work,  ii 
his  comparative  wage-earning  capacity  before  and  after  the  acci 


observes:  "In  the  phrase  'incapacity 
for  work'  in  sched.  I.  (1)  the  word 
'work'  is  used  in  the  sense  of  doing 
work  as  a  workman,  i.  e.,  for  wages  or 
other  remuneration.  It  is  to  the  ca- 
pacity for  earning  wages  as  a  work- 
man that  the  whole  scheme  of  the  act 
relates.  It  is  beyond  question  that  the 
amount  of  the  compensation  depends  on 
the  change  produced  in  this,  and,  in 
my  opinion,  the  right  to  receive  com- 
pensation depends  on  it  also.  A  capaci- 
ty to  do  certain  physical  acts,  but  not 
to  do  them  as  a  workman  for  wnges,  is 
not  in  my  opinion  a  capacity  to  do  that 
work  within  the  meaning  of  the  act.  It 
follows,  therefore,  that  as  a  general 
principle  a  workman  has  brought  him- 
self within  the  act  when  he  shows  that 
by  reason  of  an  accident  arising  out  of 
and  in  the  course  of  his  employment 
he  has  sustained  an  injury  which  les- 
sens his  earning  capacity,  and  this, 
whether  or  not  it  has  diminished  his 
physical  capacity  for  doing  his  work." 

The  county  judge  may  find  that  min- 
ing coal  is  not  a  "suitable  occupation" 
for  a  man  one  of  whose  eyes  is  defect- 
ive. El/re  V.  Houghton  Main  Colliery 
Co.  []9]0]  1  K.  B.  695,  79  L.  J.  K.  B. 
N.  S.  698,  102  L.  T.  N.  S.  385,  26  Times 
L.  R.  302,  54  Sol.  Jo.  304,  3  B.  W. 
Comp.  Cas.  250. 

The  nervous  and  mental  as  well  as 
the  physical  condition  of  an  injured 
workman  must  be  taken  into  considera- 
tion in  estimating  the  extent  of  his  re- 
covery and  consequent  earning  capacity. 
Turner  v.  Brooks  (1909)  3  B.  W.  Comp. 
Cas.  22. 

But  mere  mental  brooding  over  an 
accident,  causing  inability  to  work,  is 
not  an  incapacity  under  the  act.  Holt 
V.  Yates  (1909)  3  B.  W.  Comp.  Cas.  75. 

A  waitress  who  because  of  an  injury 
to  her  finger  was  unable  to  do  her  work 


as  elBciently  as  before  may  be  found  t( 
be  entitled  to  compensation,  althougl 
after  receiving  compensation  for  a  time 
she  returned  to  her  work  at  the  formei 
wages,  where  she  voluntarily  left  th< 
place  upon  complaint  by  her  employer! 
of  her  clumsiness  due  to  the  injury 
Ward  v.  Miles  (1911)  4  B.  W.  Comp 
Cas.  182. 

In  Doharty  v.  Boyd  [1909]  S.  C.  87 
the  arbitrator  awarded  compensation 
finding  that  the  workman  was  perma 
nently  incapacitated  for  work  at  his 
trade,  and  that  there  was  no  proof  o) 
his  being  able  to  work  in  his  preseni 
condition.  In  an  appeal  the  employei 
contended  that  there  was  no  finding  ir 
fact  to  the  eff'ect  that  the  workman  was 
incapacitated  for  other  work  thar 
stonebreaking.  But  the  court  refused 
to  set  aside  the  award.  Lord  M'Larer 
said:  "The  statute  does  not  say,  inca 
pacity  for  work  of  any  description,  bu1 
uses  language  of  a  more  general  nature 
which  I  think  has  been  properly  chosen 
because  otherwise  it  might  be  open  tc 
an  employer  to  state  in  defense  some 
fanciful  work  which  the  injured  work 
man  might  get,  and  might  be  supposec 
capable  of  performing.  What,  there 
fore,  the  sheriff-substitute  had  to  con 
sider  was  whether  this  was  a  substan 
tial  case  of  incapacity  for  work  for  i 
man  in  the  grade  of  a  stonebreaker.  H( 
is  satisfied  that  this  man  is  not  fit  foj 
stonebreaking,  and  I  can  quite  under 
stand  his  taking  the  view  that,  if  no1 
fit  for  that,  he  is  not  fit  for  any  othei 
description  of  work." 

i  Parker  v.  Dixon  (1902)  4  Sc.  Sess 
Cas.  5th  series,  1147,  39  Scot.  L.  E.  663 
10  Scot.  L.  T.  153;  Gorhet  v.  Glasgou 
Iron  &  Steel  Co.  (1903)  5  Sc.  Sess.  Cas 
5th  series,  782,  40  Scot.  L.  R.  601,  11 
Scot.  L.  T.  60. 
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dent.*  If  an  actual  diminution  of  his  wage-earning  capacity  is  estab- 
lished, the  fact  that,  at  the  date  of  his  claim,  he  was  earning  the 
same  wages  as  he  had  earned  before  the  accident  does  not,  of  itself, 
show  that  he  is  not  entitled  to  compensation.  The  arbitrator  may 
consider  the  probabilities  that,  if  the  injuries  had  not  been  sustained, 

i  In  Irons  V.  Davis  [1809]  2  Q.  B.  (C.  award   under    the   act,   the   test   to   be 

A.)    330,   68  L.  J.  Q.  B.  N.  S.  673,  80  applied   is   the   diflference   betweeen   the 

L.  T.  N.  S.  673,  47   Week.  Eep.  616,  a  amount  of  the  average  earnings  before 

workman  lost  the  top  joint  of  his  left  the    accident   and   the   average    amount 

thumb,  and  was  consequently  incapaci-  which  the  worlcman  is  able  to  earn  after 

tated    for    work    for    a    certain    period,  the  accident;  that  in  the  absence  of  evi- 

Subsequently  he  was  taken  back  again  dence   of   advantages   incidental   to   the 

into  the  service  of  the  same  master  at  employment,   and   capable   of  being  ap- 

the   same   rate   of  wages   as  before  the  praised  at  a  money  value,  the  earnings 

accident,  but  upon   a  different  kind  of  before  the  accident  must  be  determined 

work.    The  county  court  judge  awarded  by  the  wages  received;  that  the  county 

him  compensation  for  the  period  during  court  judge  was  therefore  wrong  in  re- 

which   he   was    incapacitated   for   work,  fusing  to  review  the  weekly   payment; 

and  also  half  a  crown  a  week  for  life,  but  that  the  weekly  payment  should  be 

Upon  appeal  it  was  held  that  there  was  continued    at    a    nominal    amount,    in 

no  evidence  justifying  the  award  of  half  order  to  preserve  the  right  of  the  appli- 

a  crown  a  week  for  life.  cant   to   make   any   further   application 

In  estimating  compensation  of  a  serv-  that  might  become  necessary, 
ant  for  the  loss  of  a  thumb,  the  circum-  A  workman  is  not  entitled  to  pay- 
stance  that  his  chances  of  employment  ment  for  a  time  during  which  he  was 
in  competition  with  others  are  lessened  earning  full  wages.  Beath  y.  Ness 
may  properly  be  taken  into  account.  (1903)  6  Sc.  Sess.  Cas.  5th  series,  168, 
Boylcmce  v.  Canadian  P.  R.  Co.  (1908)  41  Scot.  L.  R.  113,  11  Scot.  L.  T.  455. 
14  B.  C.  20.  In  this  point  of  view  it  follows  that 

In    Pomphrey    v.    Southwark    Press  "if   there   is   a   practical   admission   on 

[1901]   1  K.  B.  86,  83  L.  T.  N.  S.  468,  the  part  of  the  workman  that  incapacity 

70  L.  J.  Q.  B.  N.  S.  48,  65  J.  P.  148,  17  has  ceased,  then  he  cannot  claim  com- 

Times  L.  E.  53,  an  apprentice  sustained  pensation     in     respect    of     incapacity." 

an  injury  to  his  right  hand  which  pre-  Nimms  v.  Fisher   [1906-07]   S.  C.  890. 

vented  his  working  as  a  skilled  artisan.  In  this  case  the  servant  had  returned 

and    the    indenture    of    apprenticeship,  to  work,  and  earned  at  first  wages  lower 

was  canceled.     He  obtained,  in  proceed-  than   those   received  before   the   injury, 

ings  under  the  act,  an  award  of  a  week-  and    afterwards    somewhat    more    than 

ly  payment  based  on  his  wages  for  the  those  wages. 

previous  year.     He  afterwards  resumed  In  Baird  v.  M'Whinnie  [1908]   S.  C. 

work  at  weekly  wages  higher  than  his  440,  it  was  held  that  a  charge  against 

wages  at  the  time  of  the  accident,  but  the  employers  would  be  suspended  where 

less  than  those  that  would  be  ordinarily  the  workman,  who  had  returned  to  work, 

paid   to   a   workman   employed    on    the  refused  the  tender  by  the  employers  of 

same  class  of  work,  since  the  injury  he  the   difference  between  what  he  earned 

had    sustained    affected    his    ability    to  after    he    returned    and    what    he    had 

earn    full    wages.      The    county    court  earned  for  a  like  period  before  his  in- 

judge  dismissed  the  application  by  the  jury. 

employers  for  the  review  and  termina-  Profits  made  in  business  undertaken 
tion  of  the  weekly  payment,  on  the  by  the  workman  after  his  injury  are 
ground  that  the  workman  was  earning  not  the  measure  of  the  workman's  earn- 
less,  by  a  sum  equal  to  the  amount  of  ing  capacity.  Paterson  v.  Moore  [1909- 
the  weekly  payment  awarded,  than  if  10]  S.  C.  29.  Lord  Dunedin  observed: 
he  had  had  the  use  of  his  right  hand.  "You  cannot  get  at  the  man's  wage- 
On  appeal  it  was  held  that,  on  a  re-  earning  capacity  by  finding  out  what  he 
view    of    a    weekly    payment    made    by  is  making  in  business." 
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the  man  might  be  making  more  money.*  !N"or  is  his  right  to  com 
pensation  necessarily  forfeited  because  he  refused  to  accept  an  offei 
of  his  employer  to  give  him  work  at  wages  equal  to  his  former  earn 
ings.* 

The  words  "if  he  has  been  so  long  employed"  do  not  import  em 
ployment  in  the  same  class  or  kind  of  employment,  but  employmeni 
by  the  same  employer.' 

The  clause  which  provides  that,  in  fixing  the  amount  of  a  weekly 
payment,  regard  is  to  be  had  to  the  difference  between  the  average 
weekly  earnings  of  the  workman  before  the  accident,  and  the  average 
amount  which  he  is  able  to  earn  after  the  accident,  does  not  operate 
so  as  necessarily  to  cut  down  the  maximum  rate  of  compensation  al- 
lowed by  this  paragraph  of  the  schedule.'  A  workman  engaged  at  s 
weekly  salary,  who  has  received  compensation  under  the  act,  in  re- 
spect to  partial  incapacity  resulting  from  an  injury,  is  not  entitled 
to  claim  his  wages  during  the  time  for  which  he  has  been  incapaci- 
tated.' 

A  workman  who,  upon  the  suspension  of  payments  made  undei 
the  act,  commences  a  common-law  action  for  his  injuries,  will  be 
held  to  have  acquiesced  in  the  suspension  of  payments  under  the 
act  during  the  continuance  of  the  action,  and  is  barred  from  there- 
after claiming  compensation  for  such  time.^" 

The  county  court  judge  is  required  under  the  act  of  1906,  in  fix- 
ing compensation,  to  have  regard  to  extraneous  circumstances,  sucb 
as  a  universal  reduction  in  wages.*' 

B  Freeland  v.  Macfarlane  (1900)  2  Sc.  entire  twelve  months,  although  the  ehar 

Sess.  Cas.  5th  series,  832,  37  Scot.  L.  R.  acter    of    his    work    had,    -within    thai 

599,  7  Scot.  L.  T.  456.  period,  been  altered,  and  his  wages  in- 

The  fact  that  a  miner  who  has  been  creased. 

Injured   returns   to   work   at  the   same  8  lUingworth   v.    Walmsley    [1900]    S 

compensation  does  not  per  se  entitle  the  Q.  B.    (C.  A.)    142,  82  L.  T.  N.  S.  647 

employer     to     have     the     compensation  69  L.  J.  Q.  B.  N.  S.  519,  16  Times  L 

ended.      Malcolm   v.   Bowhill    Coal    Co.  E.  281. 

[1910]   S.  C.  447,  47  Scot.  L.  E.  449,  3  9  Elliott  v.  Licfgens  [1902]  2  K.  B.  84 

B.  W.  Comp.  Cas.  562.  71  L.  J.  K.  B.  N.  S.  483,  50  Week.  Rep 

epraser  v.   Great  North  of  Scotland  524,  87  L.  T.  N.  S.  29,  18  Times  L.  R 

R.  Co.  (1901)  3  Sc.  Sess.  Cas.  5th  series,  514. 

S08,  38  Scot.  L.  R.  653,  9  Scot.  L.  T.  96.  10  Rosie  v.  MaoKa/y   [1909-10]    S.   C 

T  Price   V.    Marsden    [1899]    1    Q.    B.  714,  46  Scot.  L.  E.  999. 

( C   A  )   493,  80  L.  T.  N.  S.  15,  68  L.  J.  n  In  Sevan  v.  Energlyn  Oolli-ery  Co 

O.  B.  N.  S.  307,  47  Week.  Rep.  274,  15  [1912]    1    K.  B.  63    [1911]   W.  N.   206 

Times    L.    R.    184,    holding    that    the  105  L.  T.  N.  S.  654,  28  Times  L.  R.  27 

amount  of  compensation  due  to  a  work-  it  was  held  that  a  county  court  judgf 

man   who   had    been    employed    by   the  misdirected  himself  when  in  fixing  com 

same    employer    during   twelve    months  pensation    he    took    the    view    that    h< 

before  the  accident  should  be  computed  ought  to  disregard   all  extraneous  cir 

from   the   weekly   earnings    during   the  cumstances.    The  court  pointed  out  thai 
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The  employer,  upon  proving  tliat  the  workman  is  able  to  do  any 
kind  of  light  work,  is  entitled  to  have  the  compensation  reduced, 
and  there  is  no  obligation  resting  upon  the  employer  to  show  that 
lie  can  get  such  work  to  do.^*  The  fact  that  a  workman  receiving 
weekly  payments  because  of  partial  incapacity  is  unable  to  find  light 
work  which  he  can  do  is  no  ground  for  review  of  the  award,  where 
"there  is  no  change  in  his  physical  condition.^' 

But  if  the  workman  finds  himself  unable  to  do  the  work,  a  different 
situation  is  presented.^* 

■the  words   of   clause   3   of   schedule   1,  the   decisions,    attempts    to   distinguish 

^'such   relation   to   the   amount   of   that  them  upon  the  ground  that  in  the  Proc- 

difference  as  under  the  circumstances  of  tor  Case  the  finding  was  that  he  could 

the  case  may   appear  proper,"   did  not  do  ''some"  light  work  if  he  could  find  it. 

appear   in   the  act  of   1897,   and  conse-  But  Cozens-Hardy,  M.  R.,  dissented  in 

quently  the  decision  in  James  v.  Ocean  the    Cardiff    Case,    and    reiterated    his 

Coal  Go.   [1904]  2  K.  B.  213,  73  L.  J.  views  as  expressed  in  the  Proctor  Case: 

K.  B.  N.  S.  915,  68,  J.  P.  431,  52  Week.  "Either    they    (the   employers)    should 

Eep.  497,  90  L.  T.  N.  S.  834,  20  Times  first  obtain  some  work  which  the  work- 

Ti.  R.  483,  did  not  apply  to  the  present  man  could  do,  and  offer  it  to  him,  and 

case.     In  the  James  Case  it  was  held  give  evidence  of  this,  or  else  they  should 

that  the  amount  originally  fixed  as  the  give  evidence  that  there  is  some  chance 

compensation  was  not  subject  to  varia-  of  the  workman  obtaining  a  particular 

tion  by  reason  of  a  fall  in  wages  in  the  kind  of  light  work  in  the  district.    Here 

workman's  line  of  work.  the  employers  failed  to  prove  the  case 

In  Black  v.  Merry  [1909]  S.  C.  1150,  they    put    forward.      The    burden    was 

46  Scot.  L.  R.  812,  and  in  Jamieson  v.  upon  them,  and  they  have  failed  to  dis- 

Fife  Coal  Co.    (1903<    5   Sc.  Sess.   Cas.  charge  it." 

5th  series,  958  (decided  under  the  act  In  the  Cardiff  Case  Bulkley,  L.  J., 
of  1897)  it  was  held  that  a  workman  said:  "To  express  the  same  thing  more 
is  not  entitled  to  compensation  in  re-  briefly,  inability  to  earn  for  the  pur- 
spect  to  the  diminution  of  his  earnings  poses  of  sched.  I.  If  3,  is  inability  to 
after  he  returns  to  work,  which  is  due  get  employment  owing  to  some  inea- 
to  a  general  fall  in  wages,  and  not  to  pacity  for  work  personal  to  the  work- 
any  supervening  incapacity.  man,   to   the   exclusion   of   inability   to 

'^^  Cardiff  Corp.  v.  Ball   [1911]    1  K.  get  employment  owing  to  the  state  of 

B.  1009,  80  L.  J.  K.  B.  N.  S.  644,  104  the   labor  market.     The  employer  may 

Xi.  T.  N.  S.  467,  27  Times  L.  R.  339,  4  be   called   an    insurer   of   'capacity   for 

B.  W.  Comp.  Cas.  159.  work,'   but  he   is   not   an   insurer   of   a 

In  Carlin  v.  Stephen  [1911]  S.  0.  901,  'right  to  work.' " 

48  Scot.  L.  R.  862,  it  was  shown  that  The  decision  in  Clark  v.   OasHght  & 

the  workman  was  able  to  do  light  work  Coke   Co.    (1905)    21   Times  L.  R.   184, 

and  that  the  employers  had  offered  him  under  the  earlier  act,  was  to  the  effect 

such  work.     Lord  Salveson  was  of  the  that   where   the   workman's   injury   left 

opinion    that    the    compensation    might  him  physically  fit  for  a  narrow  circle  of 

have  been   reduced  on  the  first  finding  occupations   only,   and  he   is   unable  to 

alone.  find  work  in  any  of  them,  he  is  entitled 

It  is  difficult  to  reconcile  the  decision  to  compensation  as  being  wholly  inca- 
in  the  Cardiff  Case  with  that  in  Proctor  pacitated.  But  Fletcher-Moulton..  L.  J., 
V.  Bobinscn  [1911]  1  K.  B.  1004,  where  said  that  there  was  nothing  in  this  de- 
it  was  held  that  in  the  absence  of  any  cision  which  conflicted  with  his  conclu- 
■evidence  that  the  workman  is  able  to  sions  in  the  Cardiff  Case. 
procure  light  work,  such  as  he  is  able  13  Boag  v.  Lochwood  Collieries  (1909) 
to  do,  no  reduction  of  compensation  will  47  Scot.  L.  R.  47. 

be  made.     Fletcher  Moulton,  L.  J.,  who  i*  Rex  v.   Templer    (1911)    132  L.  T. 

was  a  member  of  both  courts  rendering  Jo.  203. 
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Whether  or  not  the  refusal  of  the  workman  to  do  light  work  is 
unreasonable  is  a  question  of  fact." 

An  allowance  of  coal  given  by  custom  to  all  miners  when  in 
capacitated  is  not  to  be  regarded  as  compensation,  this  being  his  du( 
under  his  contract  of  employment." 

The  county  judge  is  not  justified  in  finding  that  a  workman  whc 
loses  his  employment  by  one  act  of  misconduct  is  not  entitled  tc 
compensation.''' 

1833.  [792]  Average  weekly  earnings. — a.  Generally. — The  "aver 
age  weekly  earnings"  of  the  workman  constitute  the  basis  of  com 
putation  for  the  assessment  of  the  amount  recoverable,  both  in  cases 
where  there  is  a  fatal  accident  after  a  period  of  employment  amount 
ing  to  less  than  three  years,  and  also  in  cases  where  total  or  partial 
incapacity  results  from  the  injury.  This  phrase  has  been  defined  as 
the  total  amount  actually  earned  by  the  workman  during  his  employ- 
ment, divided  by  the  number  of  weeks  during  which,  or  during  pari 
of  which,  he  was  employed.' 

The  only  proper  basis  for  the  assessment  of  the  amount  of  com 
pensation  with  reference  to  the  average  weekly  earnings  of  the  work- 
man is  to  consider  the  period  of  actual  employment  under  his  owr 
employer,  and  the  sum  actually  recovered  by  him  from  that  em- 
ployer. An  arbitrator  is  not  entitled  to  take  into  consideration  whal 
the  workman  might  possibly  earn  in  the  employment  of  other  em- 
ployers.*    In  computing  the  average  weekly  earnings  of  a  casua" 

15  Furness  y.  Bennett  (1910)  3  B.  W.  T.  N.  S.  531,  18  Times  L.  R.  35,  s 
Comp.  Cas.  195.  -workman    employed    as    a    casual    docl 

16  Simmonds  v.  Stourbridge  Brick  &  laborer  to  work  for  a  day  met  with  ar 
Fire  Clay  Co.  [1910]  2  K.  B.  269,  79  accident  In  the  course  of  his  employ 
L.  J.  K.  B.  N.  S.  997,  102  L.  T.  N.  S.  ment.  He  was  paid  3s.  3d.  for  the  worl 
732,  26  Times  L.  R.  430.  done  by  him  up  to  the  time  of  the  acci 

17  IT'ftife  V.  Harris  (1911)  4  B.  W.  dent,  being  at  the  rate  of  so  much  ai 
Comp.  Cas.  39.  hour  for  the  number  of  hours   he  hac 

1  Fleming  v.  Lochgelly  Iron  &  Coal  worked.  There  was  no  evidence  thai 
Go.  (3902)  4  Sc.  Sess.  Caa.  5th  series,  the  workman  had  ever  before,  or  woulc 
890,  39  Scot.  L.  R.  684,  10  Scot.  L.  T.  again,  work  for  the  employers.  Ar 
114.  award   in  the  workman's   favor  for   5( 

The  expression,  "the  average  amount  per  cent  of  18s., — which  the  judge  founc 

which  may   be   able   to   earn   after   the  to  be  the  average  weekly  earnings  of  ar 

accident,"    is    not    limited    to   earnings  ordinary  casual  dock  laborer  in  the  porl 

under  a  master,  but  includes  earnings  of  Bristol  (where  the  workman  worked) 

in     a     private    business.       'Norman    v.  taking  one  week  with  another  through 

Walder  [1904]  2  K.  B.  27,  73  L.  J.  K.  out  the  year, — ^was  held  to  be  erroneous 

B.   N.   S.  461,  68   J.  P.  401,  52  Week,  as  there  were  materials  before  the  arbi 

Rep.  402,  90  L.  T.  N.  S.  531,  20  Times  trator  upon   which   it  was  possible  fo) 

L.  R.  427.  him  to  find  the  weekly  earnings  of  th« 

2  In  Bartlett  v.  Tutton  [1902]  1  K.  workman  in  the  employment  of  the  de 
B.   (C.  A.)   72,  71  L.  J.  K.  B.  N.  S.  52,  fendant. 

66  J.  P.  196,  50  Week.  Rep.  149,  85  L. 
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laborer  hired  by  the  hour,  it  is  not  competent  to  take  into  account  the 
probability  of  his  continuing  in  the  employment.' 

In  computing  the  average  weekly  earnings  for  a  year  or  more  the 
total  amount  of  the  year's  earnings  should  be  divided  by  52,  and  not 
by  any  less  number  obtained  by  excluding  the  weeks  when  he  was 
not  at  work.* 

In  a  Scotch  case,  where  death  ultimately  resulted  from  injuries 
received  during  the  workman's  first  week  of  employment,  but  he  had 
continued  to  work  during  a  second  week,  it  was  held  that  the  earn- 
ings of  the  second  week  might  be  taken  into  account  in  calculating 
the  amount  recoverable.^ 

In  case  of  minors  it  is  necessary  to  introduce  in  sched.  I.,  §  8,  the 
probable  earnings  of  the  minor  as  distinguished  from  his  average 
earnings.® 

In  determining  the  average  weekly  earnings  of  a  seaman  who  is 
paid  a  certain  sum  per  week  and  his  board  and  lodging  on  the  ship,, 
the  cost  to  the  employer  is  to  be  taken  as  the  value  to  the  workman.'' 

The  word  "grade"  as  used  in  sched.  I.,  §  2  (a),  does  not  refer  to 
the  individual  characteristics  of  the  workman,  but  to  the  particular 
rank  in  the  industrial  hierarchy  occupied  by  the  workman,  such  as 

8  Case  V.  Colonial  Wharves  (1905)   53  J.  K.  B.  N.  S.  154,  99  L.  T.  N.  S.  901, 

Week.  Rep.   (C.  A.)   514.  25   Times   L.   R.    167,   53    Sol.   Jo.    3  32, 

4  Keast  V.  Barrow  Hematite  Steel  Co.  affirmed  in  [1909]  A.  0.  435,  78  L.  J. 
(]899)  ]5  Times  L.  R.  (C.  A.)  141,  63  K.  B.  N.  S.  679,  100  L.  T.  N.  S.  786,. 
J.  P.  56.  To  the  same  effect  is  a  Scotch  25  Times  L.  R.  570,  53  Sol.  Jo.  519. 
ruling  to  the  effect  that,  in  computing  Ordinarily  the  average  weekly  earn- 
the  "average  weekly  earnings"  of  a  la-  ings  of  a  workman  are  to  be  ascertained 
borer  who  had  been  employed  for  a  by  dividing  the  total  amount  earned 
varying  number  of  hours  on  seventy-  during  the  relevant  period  of  his  em- 
seven  stated  days  at  irregular  intervals,  ployment  by  the  number  of  weeks  ac- 
during  a,  period  of  105  weeks,  the  total  tually  worked  within  that  period,  and  if 
amount  of  the  earnings  should  be  di-  there  are  regularly  recurring  trade  holi- 
vided  by  the  whole  number  of  weeks,  days  when  no  work  can  be  done,  by 
without  discarding  weeks  in  which  there  deducting  from  the  result  thus  obtained 
had  been  no  employment.  Small  v.  a  fraction  equal  to  the  fraction  of  the- 
M'Cormvch  (]899)  1  Sc.  Sess.  Cas.  5th  year  during  which  for  this  reason  n& 
series,  883,  36  Scot.  L.  R.  700,  7  Scot,  wages  can  be  earned.  Carter  v.  Lang- 
L.  T.  35.  [1908]  S.  C.  1198. 

The  proper  method  of  computing  the  ^  Doyle  v.  Beattie   (1900)    2  Sc.  Sess. 

average  weekly  earnings  of  a  workman  Cas.  5th  series,  1166,  37  Scot.  L.  R.  915, 

who  has  not  worked   all   the  weeks  of  8  Scot.  L.  T.  131. 

the  year,   partly  because   there  was   no  6  Edwards  v.  Alyn  Steel  Tinplate  Co.. 

work  and  partly  because  he  voluntarily  (1910)   3  B.  W.  Comp.  Cas.  141. 

took    some    time    off,    is    to    divide    the  1  Rosenqvist  v.  Bowring   [1908]   2  K, 

whole  amount  earned  by  the  number  of  B.  108,  77  L.  J.  K.  B.  N.  S.  545,  98  L. 

weeks   actually   worked,   divide   the   re-  T.  N.  S.  773,  24  Times  L.  R.  504. 

suit  by   52,   and  multiply   the  quotient  See  also  Dothie  v.  MacAndreu-  &  Co. 

by  the  number  of  weeks  which  he  might  [1908]  1  K.  B.  803,  77  L.  J.  K.  B.  N. 

have  worked.    Anslow  v.  Cannock  Chase  S.   388,  98  L.  T.  N.  S.  495,  24  Times 

Colli&ry  Co.   [1909]   1  K.  B.  352,  78  L.  L.  R.  326. 
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^shepherd,  carter,  liricklayer,  etc.*  In  fixing  the  compensation  of  a 
injured  workman  who  had  served  the  same  employer  as  a  boih 
maker  and  as  a  laborer,  the  compensation  must  be  based  on  the  wag( 
the  workman  was  earning  in  the  grade  of  employment  in  which  1 
met  with  the  accident.' 

The  average  earnings  of  a  workman  constitute  a  question  of  faci 
and  if  there  is  evidence  to  support  the  county  court  judge's  concli 
sion,  it  will  not  be  interfered  with." 

h.  Period  of  employment  necessary  to  furnish  hasis  for  compute 
Man  of  average  weekly  earnings. — ^The  English  court  of  appeal  lai 
■down  the  rule  that  in  order  to  obtain  the  benefit  of  the  act  a  worl 
man  must  have  been,  for  at  least  two  weeks,  in  the  employment  c 
the  employer  in  whose  service  he  has  sustained  the  injury  for  whic 
he  seeks  compensation.^^  But  the  decisions  cited  were  reversed  I 
the  House  of  Lords,^^  and  the  correct  doctrine  was  declared  to  be  thi 
the  right  to  compensation  given  by  section  1  of  the  act  is  not  restric 
■€d  by  schedule  I.  to  employments  by  the  week,  or  for  weekly  wage 
or  for  two  weeks  at  least,  and  that  employment  by  the  day  for  or 
or  more  days  is  within  the  act.  It  was  remarked  that  the  wor 
'^'average"  in  the  expression  "average  weekly  earnings"  is  used  loosi 
ly  and  inaccurately  in  the  schedule,  and  that  the  words  in  section 
"in  accordance  with  the  first  schedule  to  this  act"  are  not  intende 
to  limit  or  restrict  the  right  of  the  workman  to  receive  compensatioi 
or  the  obligation  upon  the  employer  to  pay  it,  but  denote  the  mai 
ner  and  mode  in  which  the  payment  is  to  be  carried  into  effect.  Tl 
■effect  of  this  decision  is  that  the  right  to  compensation  does  not  di 
pend  on  the  length  of  service,  but  merely  on  the  fact  that  the  worl 
man  was  injured  while  in  the  employment  of  the  "undertaker 
through  an  accident  arising  out  of  the  employment.^' 

8  Perry  v.  Wright  [1908]  1  K.  B.  441,  12  [1901]  A.  C.  79,  70  L.  J.  Q.  B.  1 

77  L.  J.  K.  B.  N.  S.  236,  98  L.  T.  N.  S.  S.  170,  65  J.  P.  388,  49  Week.  Rep.  63 

327,  24  Times  L.  R.  186.  84  L.  T.  N.  S.  65,  17  Times  L.  R.  156. 

SBahcock  v.  Young  [1911]  S.  C.  406,  13  Leonard  \.  Baird  (1901)  3  So.  Ses 

48  Soot.  L.  R.  298,  4  B.  W.  Comp.  Cas.  Cas.  5th  series,  890,  38  Scot.  L.  R.  64 

:367.  9  Scot.  L.  T.  83,  holding  that  in  a  cai 

10  Williams  v.  Wynnstay  Collieries  where  a  servant  was  killed  so  soon  afti 
(1910)   3  B.  W.  Comp.  Cas.  473.  the   employment  that  no   right  to   ar 

11  Lysons  v.  Knowles  [1900]  1  Q.  B.  wages  had  accrued  at  the  time  of  h 
780,  69  L.  J.  Q.  B.  N.  S.  449,  64  J.  P.  death,  a  dependent  was  entitled  to  r 
292,  48  Week.  Rep.  408,  82  L.  T.  N.  S.    cover  £150. 

189,    16    Times    L.    R.    250;    Stuart   v.  There  is  a  suflficient  basis  for  compu 

Vixon  [1900]  2  Q.  B.  95,  82  L.  T.  N.  S.  ing     the     "average     weekly     earnings 

489,  69  L.  J.  Q.  B.  N.  S.  598,  48  Week,  where  a  servant  worked  on  the  Frida 

Rep.  598,  16  Times  L.  R.  335.  in  one  week,  and  then  during  the  follo\ 
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There  is  a  conflict  between  the  English  and  Scotch  courts  with 
regard  to  the  effect  of  the  decision  of  the  House  of  Lords  upon  the 
Tights  of  a  servant  who  is  working  under  a  weekly  contract.  The 
court  of  appeal  has  taken  the  position  that  where  such  a  servant  had 
-worked  less  than  two  weeks  before  the  accident,  the  average  earn- 
ings are  to  be  arrived  at  by  taking  the  actual  facts,  and  deducing 
■therefrom  a  hypothetical  sum  which  represents  what  the  workman 
would  have  earned  if  he  had  had  the  opportunity  of  performing  his 
•duties  during  two  complete  weeks.  The  actual  sum  earned  in  a  given 
fraction  of  a  week  is  not  treated  as  the  week's  earnings.^*  The  same 
•court  has  also  held  that,  where  the  epiployment  has  extended  over  two 
•calendar  weeks,  the  amount  actually  earned  should  not  be  divided  by 
two,  so  as  to  average  the  amount  under  two  weeks'  earnings. 

In  Scotland,  on  the  other  hand,  it  has  been  held  that  the  proper 
•construction  of  the  decision  of  the  House  of  Lords  is  that  the  actual 
■earnings  for  part  of  a  week,  if  the  period  of  work  has  been  no  longer, 
are  to  be  taken  as  the  earnings  with  reference  to  which  the  compen- 
sation is  to  be  assessed.^® 

There  is  no  difference  of  opinion  as  to  the  point  that,  in  cases  of 
casual  and  intermittent  employment,  the  average  weekly  earnings  are 
arrived  at  by  taking  the  total  amount  earned,  and  dividing  that  sum 
by  the  number  of  weeks  during  which  the  employment  lasted. ^^ 

Where  a  workman,  after  working  one  week,  is  injured  so  soon 
after  the  beginning  of  the  following  week  that  no  right  to  any  wages 

ing  week  until  Thursday,  when  the  acci-  ing  the  amount  of  the  weekly  payment, 

■dent    occurred.      Cadzow    Coal    Co.    v.  The  Lord  Justice   Clerk  said:     "I   am 

Ga-ffney    { 1900 )     3    Sc.    Sess.    Cas.    5th  satisfied  that  where  there  is  a  fixed  con- 

•series,  72,  38  Scot.  L.  E.  40,  8  Scot.  L.  tract,  and  it  is  fulfilled  over  a  full  week, 

T.  224.  the  earnings  so  made  by  contract  form 

And  where  the  servant  was  injured  on  the    true    basis    for    ascertaining    the 

■the  fifth  day  of  his  second  week  of  work,  rights  as  to  compensation.     This   is,  I 

Russell  V.  McCluskey  (1900)  2  Sc.  Sess.  think,    consistent    with    the    view    ex- 

'Cas.  5th  series,  1312,  37  Scot.  L.  R.  931,  pressed   in  the  House  of  Lords  in  the 

8  Scot.  L.  T.  172.  case   of   Lysons."     See   note   11,   supra. 

In  Brown  v.    Cunningham    (1904)    6        ^i  Ayres   v.   Buckeridge    [1902]    1   K. 

Sc.   Sess.   Cas.   5th   series,   997,   it  was  B.  57, '71  L.  J.  K.  B.  N.  S.  28,  65  J.  P. 

held   that   where   a   workman   was    en-  804,  50  Week.  Rep.  115,  85  L.  T.  N.  S. 

^aged  for  a  fixed  weekly  wage,  entered  472,  18  Times  L.  R.  20. 
upon    his    work    on    a    Saturday,    and        ^^  McCue    v.    Barclay    (1902)     4    Sc. 

worked  for  the  whole  of  the  following  Sess.  Cas.   5th  series,  909.   39   Scot.  L. 

calendar  week,  at  the  end  of  which  his  R.   690,  10  Scot.  L.  T.  116;    Grewar  v. 

■employment  was  terminated  by  his  em-  Caledonian  R.   Co.    (1902)    4  So.   Sess. 

ployers  in  consequence  of  an  injury  re-  Cas.  5th  series,  895,  39  Scot.  L.  R.  687, 

suiting  in  total  incapacity,  he  was  enti-  10  Scot.  L.  T.  111. 

itled  to  compensation,  and  that  the  fixed       le  Williams    v.    Paulson     (1899)     16 

'  weekly  wage  was  the  basis  for  determin-  Times  L.  R.  (C.  A.)  42,  63  J.  P.  757. 
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had  then  accrued,  the  sum  earned  in  the  first  week  represents  his 
average  weekly  earnings.^'' 

c.  Trade  and  calendar  weeks. — In  an  English  ease,  where  a  serv 
ant  worked  for  six  consecutive  days,  beginning  on  Wednesday  anc 
ending  on  the  following  Tuesday,  the  work  being  done  under  a  dailj 
engagement,  no  notice  on  either  side  being  necessary  to  terminate  th( 
connection,  but  where  it  was  also  shown  that  there  was  a  custom  in  th( 
trade  to  pay  weekly  wages,  it  was  held  that  compensation  was  prop 
erly  awarded  on  the  footing  that  the  sum  earned  during  the  six  days 
represented  his  average  weekly  earnings.  The  court  considered  tha' 
it  was  immaterial,  for  the  purposes  of  the  computation,  that  th( 
trade  week  of  the  employer  ended  on  the  Thursday  night,  and  nega 
tived  the  contention  of  the  employer  that,  for  this  reason,  the  averag( 
weekly  earnings  were  half  of  the  amount  actually  received.^'  But  an 
other  view  prevails  in  Scotland,  where  it  has  been  held  that  the  weel 
to  be  taken  as  the  unit  of  division  is  not  the  calendar  week,  but  th( 
trade  or  pay  week  of  the  particular  employment.** 

If  there  is  no  trade  week,  the  calendar  week  from  Sunday  to  Sat 
urday  is  to  be  taken  as  the  week  with  reference  to  which  the  average 
earnings  are  to  be  estimated.^" 

d.  Continuity  of  the  employment. — The  words  "period  of  his  ae 
tual  employment  under  the  said  employer,"  as  used  in  paragraph  ] 
(ft)  (i),  are  construed  as  denoting  the  period  of  continuous  employ 
ment  immediately  preceding  the  accident;  and  that  period  alone  is 
to  be  taken  into  account  in  computing  the  amount  of  compensatior 
recoverable.^*     Any  separate  and  distinct  periods  during  which  the 

n  Nelson  v.  Kerr   (1901)    3  Sc.  Sess.  had  not  been  raised  in  an  earlier  case 

Cas.  5th  series,  893,  38  Scot.  L.  R.  645,  in  which  the  system  of  computation  fol- 

9  Scot.  L.  T.  83.  lowed  was  the  same  as  in  the  Englisl 

18  Wo-tiers  V.  Glover  (1901)   18  Times  case  just  cited.     Peacock  v.  ISfiddric  d 
L.  R.   (C.  A.)   60.  B.  Coal  Co.   (1902)  4  Sc.  Sess.  Cas.  Stl 

19  Fleming  v.  Lochgelly  Iron  &  Coal  series,  443,  39  Scot.  L.  R.  317,  9  Scot 
Co.    (1902)    4  Sc.  Sess.  Cas.  5th  series,  L.  T.  379. 

890,  39  Scot.  L.  R.  684,  10  Scot.  L.  T.  In  Campiell  v.  Fife  Coal  Co.   (1902) 

114.     The  facts  were  that  the  claimant  5  Sc.  Sess.  Cas.  5th  series,  170,  40  Scot 

had   been   employed   for   three   days    in  L.  R.  143,  10  Scot.  L.  T.  410,  the  deci- 

one  week,  and  during  the  whole  of  the  sion  in  the  Fleming  Case  was  followed 

next  two  weeks,  and  on  the  Sunday  of  ^o  McCue    v.    Barclay     (1902)     4    So 

the  fourth  week.     It  was  held  that,  in  Sess.  Cas.  5th  series,  909,  39  Scot.  L.  R 

estimating  his  average  weekly  earnings,  090,  10  Scot.  L.  T.  116. 

the  total  amount  of  his  earnings  must  l^l- Appleby  v.   Eorseley   Go.    [1899]    S 

be  divided  by  the  number  of  calendar  Q.  B.   (C.  A.)   521,  80  L.  T.  N.  S.  853 

weeks,  i.  e.,  four,  over  which  his  employ-  68  L.  J.  Q.  B.  N.  S.  892,  47  Week.  Rep 

ment    extended.      The    court    explained  634;     Rothwell    v.    Davies     (1903)     IJ 

that  the  special  point  thus  ruled  upon  Times  L.  R.  423. 


1  1833]  COMPENSATION  ACTS.  5485 

servant  may  previously  have  worked  are  not  intended  to  be  taken  into 
consideration.^^ 

A  temporary  cessation  of  work  does  not  necessarily  break  the  con- 
tinuity of  the  employment  in  such  a  manner  as  to  exclude  from  the 
computation  the  period  anterior  to  that  cessation.*'  To  bring  about 
that  consequence  there  must  have  been  an  actual  interruption  for  the 
time  being  of  the  relation  of  master  and  servant.  Whether  there  has 
been  such  an  interruption  is  to  be  determined  from  the  evidence,  as 
a  question  of  fact.** 

To  enable  a  court  to  say  that  "a  series  of  short  periods  [of  work] 
should  be  taken  together  and  treated  as  a  continuous  term,  there  miist 
be  some  nexus  to  join  them.    There  must  be  some  contract,  express  or 

^^  Greivar  V.  Caledonian  R.  Co.  {1902)  years,    and    that    his    "average    weekly 

4  Sc.  Sess.  Cas.  5th  series,  895,  39  Scot,  earnings"  must  be  calculated  with  refer- 

L.  R.  687,  10  Scot.  L.  T.  111.  enee  only  to  the  period  between  the  time 

23  There  is  no  break  in  the  workman's  when  he  resumed  work  and  the  date  of 

employment  where  he  goes   away  on  a  his    death.      Appleby    v.    Borseley    Co. 

holiday.      Keast    v.    Barrow    Hematite  [1899]  68  L.  J.  Q.  B.  N.  S.  (C.  A.)   892 

Steel  Co.  (1899)  15  Times  L.  R.  (C.  A.)  [1899]  2  Q.  B.  521,  80  L.  T.  N.  S.  853, 

141,  63  J.  P.  56.  47  Week.  Rep.  614,  15  Times  L.  R.  410. 

In   Jones   v.    Ocean   Coal   Co.    [1899]  A   finding  that  the  employment  was 

2  Q.  B.  (C.  A.)  124,  68  L.  J.  Q.  B.  N.  not  continuous  was  held  justifiable  in 
S.  731,  47  Week.  Rep.  484,  80  L.  T.  N.  a  case  where  the  workman  had  been  ab- 
S.  582,  15  Times  L.  R.  339,  while  it  sent  eleven  weeks  on  account  of  siek- 
was  declared  that,  while  the  average  of  ness,  although  when  he  resumed  work 
the  weekly  earnings  should  not  be  re-  no  fresh  engagement  was  entered  into, 
duced  by  taking  into  account  a  part  of  Hewlett  v.  Hepburn  (1899)  16  Times  L. 
the  year  during  which  the   relation  of  R.   (C.  A.)   56. 

master  and  servant  did  not  exist,  a  dif-  A  period  of  six  weeks  during  which 

ferent  rule  was  applicable  where  the  re-  the    servant    was    disabled    from    work, 

lation  continued,  and  the  men  did  not  owing   to    a    previous    accident,    consti- 

work  simply  because  there  was  nothing  tutes  a  break  in  the  employment,   and 

for   them    to    do.      To    the    same    effect  any  compensation  that  may  be  due  for 

Giles  V.  Belford  [1903]   1  K.  B.  843,  72  a  second  injury  received  after  resuming 

L.  J.  K.  B.  N.  S.  569,  67  J.  P.  399,  51  work   must   be   ascertained   with   refer- 

Week.  Rep.  692,  88  L.  T.  N.  S.  754,  19  ence  to  the  period  which  had  elapsed  be- 

Times  L.  R.  422.  tween  the  resumption  of  work  and  the 

2*  A  workman  was  in  the  employment  occurrence  of  the  second  accident,  upon 

of  the  defendants  as  a  riveter  at  a  week-  which  the  claim  is  based.     Gibb  v.  Dun- 

ly  wage   of  £2,   10s.,  from  the  27th  of  lop   (1902)    4  Sc.  Sess.  Cas.  5th  series, 

September,  1895,  to  the  16th  of  March,  971,  39  Scot.  L.  R.  750,  10  Scot.  L.  T. 

1896,  when  he  was  injured  by  an  acci-  184. 

dent  which  incapacitated  him  for  eleven  Such    portion   of   the    period    of    one 

months,  during  which  time  he  did  not  year  preceding  the   injury   as  occurred 

work,  and  earned  no  wages.     In  Febru-  prior  to  a  strike  during  which  the  in- 

ary,  1897,  the  defendants  employed  him  jured  workman  was  not  employed,  and 

as'  a  time  keeper  at  a  weekly  wage  of  after  the  termination   of  which  he  re- 

fl,  10s.,  and  he  continued  in  such  em-  entered   the   employment  under   a   new 

ployment  until  the   27th  of  September,  agreement,     is    not    to    be    considered. 

1898,  when  he  was  killed  by  an  accident.  Jones  v.  Ocean  Coal  Co.  [1899]  2  Q.  B. 

Held,  that  for  the  purpose  of  calculat-  (C.  A.)    124,  68  L.  J.  Q.  B.  N.  S.  731, 

ing  the   compensation  payable,   the   pe-  47  Week.  Rep.  484,  80  L.  T.  N.  S.  582, 

riod  of  the  workman's  employment  by  15  Times  L.  R.  339. 
the  defendants  had  been  less  than  three 
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implied,  which  raises  a  reasonable  expectation  of  continuity  in  the 
employment.  In  the  absence  of  that  nexus,  casual  engagements  on 
noncontract  days  do  not  constitute  one  continuous  employment,  for 
they  are  not  bound  together."  ** 

e.  Deductions. — In  one  case  the  court  of  appeal  approved  of  the 
course  followed  by  an  arbitrator,  who  disregarded  a  weekly  deduction 
from  the  workman's  wages  which,  under  the  employer's  rules,  was 
made  on  account  of  lamp  oil  supplied  to  him,  and  took  the  full  amount 
of  his  weekly  wages  as  the  basis  of  the  award.**  In  another  case  the 
same  court  intimated  its  opinion,  but  did  not  expressly  decide,  that 
the  value  of  the  tuition  given  to  an  apprentice  should  not  be  taken 
into  account  in  computing  the  amount  of  his  "average  weekly  earn- 
ings." "  In  another  it  was  held  by  the  Scotch  court  of  sessions  that, 
in  estimating  the  average  earnings  of  a  servant  who  was  paid  ac- 
cording to  his  output,  nothing  is  to  be  deducted  in  respect  to  the 
value  of  the  services  of  his  son,  whom  he  employed  as  an  assistant, 
without  paying  him  anything.*' 

The  cost  of  explosives  used  by  a  miner,  although  procured  from 
the  employer,  who  deducts  the  cost  thereof  from  the  miner's  wages, 

26  Collins,  h.  J.,  in  Bathaway  v.  Ar-  26  Houghton  v.  Sutton  Heath  &  Lea 
gus  Printing  Co.  [1901]  1  K.  B.  (C.  A.)  Green  Collieries  Co.  [1901]  1  K.  B.  (C. 
96.  There  a  workman  was  under  an  A.)  93,  83  L.  T.  N.  S.  472,  70  L.  J.  Q. 
agreement  to  -work  for  his  employers  B.  N.  S.  61,  65  J.  P.  134,  49  Week.  Rep. 
on  the  nights  of  Thursday  and  Friday  196,  17  Times  L.  R.  54. 
in  each  week,  for  a  period  extending  In  estimating  the  compensation  pay- 
over  two  weeks,  and  at  a  fixed  rate  of  able  to  an  injured  servant  under  the 
wages  for  each  night.  During  the  rest  workmen's  compensation  act  1897,  the 
of  the  week  he  worked,  at  times,  for  the  word  "earnings"  in  the  act  means  the 
same  employers,  when  they  had  work  sum  the  workman  receives  for  his  labor 
to  give  him,  and  at  other  times  for  when  he  comes  to  it  properly  equipped 
other  firms  carrying  on  a  similar  busi-  according  to  the  general  understanding 
ness  to  that  of  the  employers.  The  and  practice  in  the  particular  trade, 
workman  was  injured  during  the  third  Abram  Coal  Co.  v.  Southern  [1903]  A. 
week  of  his  employment  under  the  C.  306,  72  L.  J.  K.  B.  N.  S.  691,  89  L. 
agreement,  and  an  award  was  made  in  T.  N.  S.  103,  19  Times  L.  R.  579.  It 
his  favor,  based  on  the  weekly  wages  was  accordingly  held  that  the  earnings 
earned  by  him  in  respect  of  the  two  of  a  collier  from  whose  weekly  wages 
nights  a  week  during  which  he  worked  were  deducted  by  agreement  sums  for 
under  the  agreement.  On  appeal  it  was  cleaning  lamps,  supply  of  oil,  sharpen- 
held  (1)  that  the  employment  for  two  ing  wicks,  and  cheeking  weights,  were 
nights  a  week  was  a  continuous  one,  his  full  wages  without  the  deductions, 
and  that  the  earnings  of  those  two  The  decision  of  the  court  of  appeal  in 
nights  were  properly  taken  into  account  the  Houghton  Case  was  approved, 
in  determining  the  weekly  payment  to  27  Pomphrey  v.  Southwark  Press 
be  made  to  the  applicant;  (2)  that  the  [1901]  1  K.  B.  86,  83  L.  T.  N.  S.  468, 
amount  received  for  casual  work  done  70  L.  J.  Q.  B.  N.  S.  48,  65  J.  P.  148, 
for    the    same    or    different    employers  17  Times  L.  R.  53. 

could  not  be  taken  into  account  in  esti-       28  Nelson  v.  Kerr   ( 1901 )    3  Se.  Sess. 

mating  the  average  weekly  earnings  of  Cas.  5th  series,  893,  38  Scot.  L.  R.  645, 

the  applicant.  9  Soot.  L.  T.  83. 
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is  not  to  be  regarded  in  estimating  the  average  weekly  earnings  of 
the  miner.  ^^ 

/.  Remuneration  other  than  regular  wages. — Where  the  giving  andi 
receiving  of  "tips"  are  notorious,  the  money  thus  received  is  to  be: 
included  in  the  "average  weekly  earnings."  *° 

The  "average  weekly  earnings"  do  not  include  weekly  paymentsi 
by  way  of  compensation  for  a  previous  accident.^' 

In  the  note  below,  will  be  found  several  cases  involving  the  ques- 
tion whether  remuneration  other  than  regular  wages  is  to  be  consid- 
ered in  determining  the  "earnings"  of  the  workman.^* 


29  where  a  miner  was  in  the  habit  of 
purchasing  the  explosives  which  he  re- 
quired for  his  work  from  his  employers, 
and  the  price  of  these  was  retained  by 
them  from  his  wages,  held  (1),  that  it 
had  been  authoritatively  settled,  by  de- 
cisions prior  to  the  workmen's  compen- 
sation act  1906,  that  the  cost  of  explo- 
sives did  not  represent  a  sum  paid  to 
the  miner  "to  cover  any  special  ex- 
penses." McKee  v.  Stein  [1909-10]  S. 
C.  38,  47  Scot.  L.  R.  39,  3  B.  W.  Comp. 
Cas.  544;  Abram  Coal  Co.  v.  Southern, 
supra,  and  Midland  E.  Co.  v.  Sharpe, 
infra,  followed. 

»openn  v.  Spiers  [1908]  1  K.  B.  766, 
77  L.  J.  K.  B.  N.  S.  542,  98  L.  T.  N.  S. 
541,  24  Times  L.  K.  354,  52  Sol.  Jo.  280, 
14  Ann  Cas.  335. 

The  county  court  judge  in  calculating 
the  average  weekly  earnings  of  an  em- 
ployee may  take  into  consideration  tips 
obtained  by  the  workman,  although  they 
were  given  for  services  outside  the  reg- 
ular employment.  Knott  v.  Tingle  Ja- 
cobs &  Co.  (1911)  4  B.  W.  Comp.  Cas. 
55. 

s:  Qough  V.  Crawshay  Bros.  [1908]  1 
K.  B.  441,  77  L.  J.  K.  B.  N.  S.  236,  98 
L.  T.  N.  S.  327,  24  Times  L.  R.  186. 

32  "Earnings"  includes  a  fixed  sum 
paid  to  the  workman  whenever  his  du- 
ties called  him  away  from  home.  Mid- 
land R.  Co.  V.  Sharpe  [1904]  A.  C.  349, 
73  L.  J.  K.  B.  N.  S.  666,  91  L.  T.  N.  S. 
181,  20  Times  L.  R.  546,  53  Week.  Rep. 
114. 

In  fixing  the  average  weekly  earnings 
of  a  stoker,  a  retainer  as  stoker  in  the 
Royal  Naval  Reserve  must  be  taken  into 
account,  as  well  as  his  wages.  The 
Raphael  v.  Brandy  [1911]  A.  C.  413,  80 
L.  J.  K.  B.  N.  S.  1067,  105  L.  T.  N.  S. 
116,  27  Times  L.  R.  497,  55  Sol.  Jo.  579, 
4  B.  W.  Comp.  Cas.  307. 


The  steward  of  a  vessel  is  entitled  tO' 
have  a  monthly  bonus  received  from  his- 
employers  when  satisfied  with  his  work,, 
and  the  profit  which  he  makes  on  the 
sale  of  whisky  at  the  bar  of  the  vessel' 
taken  into  consideration  in  fixing  his. 
average  earnings.  Skailes  v.  Bhie  An- 
chor Line  [1910]  W.  N.  267,  27  Times 
L.  R.  119,  55  Sol.  Jo.  107. 

An  employee  of  a  laundry  who  alsO' 
gives  music  lessons  is  not  entitled  when 
injured  in  the  laundry  to  claim  any- 
thing for  the  money  earned  by  giving 
music  lessons.  Simmons  v.  Heath  Laun- 
dry Co.  [1910]  ]  K.  B.  543,  79  L.  J.  K. 
B.  N.  S.  395,  302  L.  T.  N.  S.  210,  26 
Times  L.  R.  326,  54  Sol.  Jo.  392.  3  B. 
W.  Comp.  Cas.  200. 

In  McDermott  v.  The  Tintoretto 
[1911]  A.  C.  35,  80  L.  J.  K.  B.  N.  S.. 
3  6],  103  L.  T.  N.  S.  769,  27  Times  L. 
R.  149,  55  Sol.  Jo.  124,  11  Asp.  Mar.  L. 
Cas.  515,  4  B.  W.  Comp.  Cas.  123,  48' 
Scot.  L.  R.  728,  it  was  held  that  the 
provisions  of  paragraph  3  of  the  first 
schedule  do  not  require  that,  in  fixing 
the  compensation  of  a  seaman  who  was 
totally  incapacitated  by  accidental  in- 
jury, regard  must  be  had  to  the  pay- 
ment of  any  wages  and  maintenance 
which  the  vessel  was  required  to  give 
him  under  the  merchants'  shipping  acts. 

Where  a  permanent  dock  laborer  has 
been  employed  by  the  same  employer 
during  the  three  years  next  preceding 
his  injury,  in  estimating  the  measure 
of  compensation  a  sum  earned  as  a 
sorter  of  mails  in  the  postofSce  for  a 
part  of  each  day  is  to  be  disregarded. 
Bushy  V.  London  &  India  Docks  (1909) 
126  L.  T.  Jo.  521. 

The  amount  of  the  poor  relief  paid' 
to  a  workman  employed  by  a  distress 
committee  under  the  unemployed  work- 
man act  1905  does  not  fail  to  be  takem 
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1834.  [793]  Medical    examination    after    accident    (par.    4). — Th( 

mere  fact  that  an  employer  has  made  no  objection  to  the  commence 
ment  of  proceedings,  on  the  ground  that  no  notice  of  the  accident  wai 
given  by  the  workman,  does  not  warrant  the  inference  of  a  waiver  b^ 
the  employer  of  his  right  to  compel  the  workman  to  submit  to  a  medi 
cal  examination,  nor  justify  the  arbitrator  in  imposing  terms  upoi 
the  employer,  as  a  condition  of  his  obtaining  an  order  that  the  work 
man  shall  be  examined.' 

1835.  [794]  Payment  to  dependents  (par.  5). —  Where  an  applica 
tion  for  compensation  under  the  workmen's  compensation  act  1897  is 
made  by  the  legal  personal  representative  of  a  deceased  workman,  oi 
behalf  of  himself  and  other  dependents  of  the  workman,  the  countj 
court  judge  or  other  arbitrator  has  jurisdiction  under  schedule  I. 
pars.  4-7,  to  order  so  much  of  the  compensation  as  is  allotted  to  the 
dependents,  to  be  paid  to  the  county  court  registrar  for  investment  ir 
his  name  on  their  behalf,  and  is  not  compelled  to  order  it  to  be  paic 
to  the  legal  personal  representative.' 

1835a.  Determination  of  question  who  are  dependents  (par.  8).— 
It  is  the  duty  of  the  arbitrator,  in  determining  the  question  whether 
the  claimant  was  a  dependent,  to  decide  incidentally  her  relationship 
to  the  deceased.' 

1836.  Medical  examination  after  receiving  compensation  (par.  14 
15  [5]).—  A  workman  who  while  receiving  compensation  submits  tc 
an  examination  by  a  medical  practitioner  provided  by  the  employei 
need  not  submit  to  an  examination  by  one  of  the  referees  appointed 
under  the  second  schedule  of  the  act,  but  may  file  a  request  for  arbi- 
tration upon  the  employer's  discontinuing  the  compensation.' 

into  account  in  calculating  the  amount  But    see    Wallace    v.    Fife    Coal    Co 

of  the  compensation  payable  by  the  dis-  [1909]    S.   C.  682,  where  opinions  werf 

tress     committee.       Gilroy    v.     Mackie  reserved    on    the    question    whether    il 

[1909]  S.  C.  466,  46  Scot.  L.  R.  .S25.  was  competent  for  the  arbitrator  in  the 

The  right  to  use  a  uniform  which  re-  arbitration     proceedings     to     determine 

mains    the    property    of    the    defendant  whether  the  claimant  was  the  widow  o) 

must  be  treated  as  part  of  his  "earn-  the    deceased  workman,    and  Johnstont 

ings."     Great  Northern  R.  Co.  v.  Dav>-  v.  Spencer  d  Co.  [1908]  S.  C.  1015,  was 

son  [1905]  1  K.  B.  331,  74  L.  J.  K.  B.  distinguished. 

N.  S.  271,  53  Week.  Rep.  309,  92  L.  T.  l  Niddrie   &   B.    Coal   Co.   v.    McKat, 

N.  S.  145,  21  Times  L.  R.  193.  (1903)   5  Se.  Sess.  Cas.  5th  series.  1121, 

lOslorn  V.    Tickers    [1900]    2   Q.   B.  40  Scot.  L.  R.  798,  11  Scot.  L.  R.  275; 

(A.  C.)    91,  69  L.  J.  Q.  B.  N.  S.  606,  Neagle  v.  Nixon's  Nav.  Co.  [1904]  1  K 

82  L.  T.  N.  S.  491,  16  Times  L.  R.  333.  B.    (C.  A.)    339,   73  L.   J.  K.  B.  N.  S 

I  Daniel  v.   Ocean  Coal  Co.    [1900]   2  165,  68  J.  P.  297,  52  Week.  Rep.   356 

Q.  B.    (C.  A.)    250,  82  L.  T.  N.  S.  523,  90  L.  T.  N.  S.  49,  20  Times  L.  R.  160; 

69  L.  J.  Q.  B.  N.  S.  567,  64  J.  P.  436,  Strannigan  v.  Baird  (1904)    6  Sc.  Sess 

48  Week.  Rep.  467,  16  Times  L.  R.  368.  Cas.  5th  series,  784,  41  Scot.  L.  R.  609 

1  .Johnstone  v.   Spencer   [1908]    S.   C.  12  Scot.  L.  T.  152. 

1015.  Davidson  v.  Summerlee  £  M.  Iron  d 
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The  report  of  a  medical  practitioner  appointed  for  the  purpose  of 
ithe  act  is  conclusive  upon  the  question  whether  the  incapacity  arising 
from  the  injury  has  ceased.* 

Whether  or  not  the  workman  is  entitled  to  have  his  own  doctor 
present  at  the  examination  is  a  question  of  fact,  to  be  determined  by 
the  arbiter.* 

A  workman  does  not  necessarily  obstruct  a  medical  examination, 
-within  the  meaning  of  the  act,  by  going  into  another  country  and  re- 
fusing to  return  for  an  examination  unless  his  expenses  are  paid.* 


Steel  Co.  (1903)  5  Sc.  Sess.  Cas.  5th 
series,  991,  40  Scot.  L.  R.  764,  11  Scot. 
L.  T.  269,  was  disapproved  in  the  other 
two  Scotch  cases  which  were  decided  in 
the  other  division  of  the  court. 

2  Ferrier  v.  Gourlay  Bros.  (1902)  4 
Sc.  Sess.  Cas.  5th  series,  711,  39  Scot. 
L.  R.  453,  9  Scot.  L.  T.  517;  MoAvan 
V.  Boose  Spinning  Co.  ( 1901 )  3  Sc.  Sess. 
Cas.  5th  series,  1048,  38  Scot.  L.  R.  772, 
9  Scot.  L.  T.  152;  Arnott  v.  Fife  Coal 
Co.  [1911]  S.  C.  1029,  48  Scot.  L.  R. 
828,  4  B.  W.  Comp.  Cas.  361. 

A  certificate  of  a  medical  referee,  pro- 
cured in  accordance  with  sched.  I.,  par. 
15,  that  a  workman  is  fit  to  work,  is 
conclusive.  Sapcote  y.  Hancock  (1911) 
4  B.  W.  Comp.  Cas.  184. 

The  certificate  of  the  statutory  medi- 
cal officer  must  be  accepted  by  the  trial 
judge  as  conclusive  evidence  of  the 
workman's  condition  as  of  the  time 
-when  it  is  given.  Bryce  v.  Connor 
(1904)    7  Sc.  Sess.  Cas.  5th  series,  193. 

Whether  or  not  a  workman  has  re- 
covered is  a  question  of  fact,  and  the 
arbiter's  judgment  will  not  be  reviewed. 
McXaughton  v.  Cunningham  [1910]  S. 
C.  980,  47  Scot.  L.  R.  781,  3  B.  W. 
Comp.  Cas.  576,  577;  Anderson  v.  Darn- 
gavil  Coal  Co.  [1910]  S.  C.  456,  47  Scot, 
X.  R.  342. 

Where  a  medical  referee  has  reported 
"that  a  miner  who  has  lost  an  eye  is  as 
fit  to  work  underground  as  any  one- 
eyed  man  is,  the  miner  is  entitled  to  a 
proof  of  his  earning  capacity.  Arnott 
V.  Fife  Coal  Co.  [1911]  S.  C.  1029,  48 
Scot.  L.  R.  828,  4  B.  W.  Comp.  Cas.  361. 

3  In  Morgan  v.  Dixon  [1911]  W.  N. 
•220,  81  L.  J.  P.  C.  N.  S.  57,  28  Times 
L.  R.  64,  56  Sol.  Jo.  88,  49  Scot.  L.  R. 
45,  it  was  held  that  the  workman  is  not 
entitled  as  a  matter  of  right,  to  have 
his  own  doctor  present  during  a  medical 
examination. 

M.  &  S.  Vol.  v.— 344. 


In  Devitt  v.  The  Bainbridge  [1909]  2 
K.  B.  802,  78  L.  J.  K.  B.  N.  S.  1059, 
101  L.  T.  N.  S.  299,  it  was  held  that  a 
workman  did  not  refuse  to  be  examined, 
in  telling  a  medical  man  sent  by  the 
employers  to  examine  him,  that  he  did 
not  object  to  a  physical  examination, 
provided  his  own  physician  was  present. 

There  is  no  refusal  to  submit,  under 
sched.  I.,  par.  14,  where  the  workman 
offers  to  submit  to  an  examination  at 
the  surgery  of  his  doctor.  Harding  v. 
Royal  Mail  Steam  Packet  Co.  (1911)  4 
B.  W.  Comp.  Cas.  59.  The  court  held 
that  the  workman's  request  was  not  un- 
reasonable. 

But  it  is  a  refusal  where  the  work- 
man refuses  to  be  examined  except  at 
his  solicitor's  office  or  in  his  presence. 
Warby  v.  Plaistowe  (1910)  4  B.  W. 
Comp.  Cas.  67. 

*  Where  a  workman  receiving  compen- 
sation fixed  by  agreement,  who  had 
twice  submitted  himself  for  examina- 
tion by  a  medical  practitioner  provided 
by  the  employers,  and  been  certified  not 
to  have  recovered,  immediately  after 
the  second  examination  went  to  Ireland 
to  reside  with  his  father,  by  refusing 
another  examination  unless  his  expenses 
were  paid,  where  he  offered  to  submit 
himself  for  examination  to  a  medical 
man  near  the  place  where  he  was  re- 
siding, did  not  refuse  to  submit  himself 
to  medical  examination,  or  obstruct  the 
same,  in  the  sense  of  the  workmen's 
compensation  act  1897,  sched.  I.,  §  11. 
Baird  v.  Kane  (1905)  7  Sc.  Sess.  Cas. 
5th  series,  461. 

But  an  injured  workman  who  is  in 
receipt  of  weekly  payments  under  the 
workmen's  compensation  act  1897,  and 
who  goes  to  Australia  without  intimat- 
ing to  his  employers  that  he  is  going, 
or  leaving  his  address,  obstructs  the 
medical    examination    in    the    sense    of 
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1837.  [795]  Review  of  weekly  payments  (par.  16). — A  weekly  pay 
ment  awarded  as  compensation  to  an  injured  workman  can  only  b( 
reviewed  under  this  provision  in  cases  where  the  circumstances  hav< 
changed  since  the  making  of  the  award.^ 

When  an  application  to  review  a  weekly  payment  is  brought  be 
fore  an  arbitrator,  he  is  not  bound  to  treat  the  agreement  for,  oi 
award  of,  a  weekly  payment  as  enforceable  up  to  the  time  of  his  de 
cision,  but  has  jurisdiction  to  inquire  whether  the  incapacity  hac 
ceased  when  the  application  to  review  was  made,  or  at  any  and  wha- 
subsequent  time  before  the  hearing,  and  to  make  his  award  with  ref 
erence  to  the  date  so  determined.*    But  it  is  not  competent  for  th( 

§  11  of  the  First  Schedule  of  the  act.  z  Morton  v.  Woodward  [1902]  2  K.  B 

Finnie   v.   Duncan    (1904)    7    Sc.    Sess.  (C.  A.)   276,  71  L.  J.  K.  B.  N.  S.  736 

Cas.  5th  series,  254.  66  J.  P.  660,  51  Week.  Rep.  54,  86  L 

^Crossfield  v.  Tanian  (1900)  82  L.  T.  T.  N.  S.  878;  Donaldson  Bros.  v.  Corotwi 

N.  S.   (C.  A.)    813,  [1900]  2  Q.  B.  629,  [1909]  S.  C.  1292,  46  Scot.  L.  R.  920. 

69  L.  J.  Q.  B.  N.  S.  790,  48  Week.  Rep.  The     latter     case     overruled     earliei 

609,  16  Times  L.  R.  476 ;  Clark  v.  Qas-  Scotch  cases  to  the  effect  that  in  an  ap 

light  &  CoJce  Co.  (1905)  21  Times  L.  R.  plication,  under  paragraph   (12)    of  th< 

184.      And    see    Bharman    v.    HolUday  first  schedule  to  the  workmen's  compen 

[1904]  1  K.  B.  235,  73  L.  J.  K.  B.  N.  S.  sation  act  1897,  to  review  a  weekly  pay- 

176,  68  J.  P.  151,  90  L.  T.  N.  S.  46,  20  ment  under  the  act,  the  arbitrator  hat 

Times  L.   R.   135    (county  court  judge  power  to  end,  diminish,  or  increase  th« 

directed    to     entertain     application     of  payments  only  as  from  the  date  of  his 

workman    to    review    nominal     award,  decision    in   the    application.      Steel   v 

where   workman   showed   that  he   could  Oakhank  Oil  Co.  (1902)  5  Sc.  Sess.  Cas 

not  obtain  any  work  because  of  his  con-  5th  series,  244,  40  Scot.  L.  R.  205,  IC 

dition).  Scot.  L.  T.   505;   Pumpherston   Oil  Co. 

The  burden  is  upon  the  employer  to  v.  Cavaney   (1903)   5  Sc.  Sess.  Cas.  5tl] 

show   such  change   of  circumstances  as  series,  963,  40  Scot.  L.  R.  724,  11  Scot 

to  warrant  the  termination  of  the  week-  L.  T.   171;   Baird  v.  Stevenson   [1906- 

ly  payments.     Cory  v.  Hughes  [1911]  2  07]  S.  C.  1259. 

K.  B.  738,  80  L.  J.  K.  B.  N.  S.  1307,  In  Lochgelly  Iron  &  Coal  Co.  v.  Sin- 
105  L.  T.  N.  S.  274,  27  Times  L.  R.  498,  cUir  [1909]  S.  C.  922,  Lord  Salvesou 
4  B.  W.  Comp.  Cas.  291.  recognized  the  earlier  disagreement  be- 
Whenever  the  master  wishes  to  have  tween  the  English  and  Scotch  tribunals, 
the  compensation  ended  or  diminished,  and  said:  "One  other  matter  has  beeii 
the  burden  is  upon  him  to  show  a  conclusively  settled  by  authority.  Where 
change  of  circumstances  justifying  it;  the  employer's  liability  to  pay  compen- 
but  when  the  master  meets  this  burden  sation  has  been  judicially  ascertained, 
by  a  certificate  of  the  medical  referee,  either  by  an  award  of  the  arbitrator  or 
then  the  burden  is  upon  the  workman  by  its  equivalent,  a  recorded  memoran- 
to  show  that  any  supervening  incapac-  dum  of  agreement,  such  liability  can 
ity  is  due  to  the  accident.  M'Ghee  v.  only  be  terminated  by  the  judgment  of 
Summerlee  Iron  Co.  [1911]  S.  C.  870,  the  arbitrator  on  an  application  made 
48  Scot.  L.  E.  807,  4  B.  W.  Comp.  Cas.  to  him  by  the  employer.  On  this  mat- 
424.  ter  all  the  judges  who  took  part  in  the 
In  the  ease  of  a  payment  fixed  by  a  following  three  decisions.  Steel  v.  Oah- 
recorded  memorandum  of  agreement,  ftajife  Oil  Co.,  Pumpherston  Oil  Go.  v, 
the  burden  is  on  the  employer  to  prove  Cavaney,  and  Mortem  v.  Woodward. 
affirmatively  that  the  workman  had  re-  were  absolutely  agreed.  There  is  nc 
covered  from  his  injuries.  Quinn  v.  doubt  a  conflict  between  the  Scotch  and 
M'Callum  [1909]  S.  C.  227,  46  Scot.  L.  English  tribunals  as  to  the  date  or 
R.  141.  which    the    cessor    of    liability    takes 
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arbitrator  to  terminate  payment  as  from  any  date  prior  to  that  of 
the  application.'  The  arbitrator  cannot,  in  the  absence  of  a  special 
request,  award  that  the  payment  shall  terminate  from  a  date  ante- 
cedent to  the  request  for  a  review.*  ISTor  is  it  competent  for  an  ar- 
bitrator to  make  a  prospective  award  to  terminate  at  a  future  day.* 

Where  an  application  for  a  review  comes  before  the  sheriff  substi- 
tute at  the  same  time  as  an  application  to  register  an  agreement,  he 
is  not  bound  to  grant  warrant  to  record  the  agreement  without  await- 
ing the  result  of  the  proof  in  the  proceeding  to  review.® 

Of  course  the  workman  must  use  all  reasonable  means  to  recover 
his  capacity.''  He  will  be  denied  compensation  where  he  unreason- 
ably refuses  to  undergo  an  operation  which  is  of  a  minor  character, 
and  which  would,  in  the  opinion  of  medical  men,  restore  his  earning 
capacity.*    But  it  is  otherwise  where  the  operation  is  a  serious  one, 


place, — the  former  holding  that  it  can 
only  operate  from  the  date  of  the  actual 
decision,  while  the  view  taken  in  Eng- 
land is  that  the  arbitrator  has  jurisdic- 
tion to  review  the  payments  as  from 
the  date  of  the  application.  If  the  ques- 
tion is  to  be  still  open,  I  should  have 
no  difficulty  in  concurring  with  the  rea- 
soning of  the  English  judges  in  the  case 
of  Woodward,  and  with  the  opinion  of 
the  dissenting  judges  in  the  two  Scotch 
cases." 

Where  payments  have  been  made  un- 
der an  unrecorded  agreement,  and  not 
under  an  award,  the  compensation  is  to 
be  ended  as  of  the  time  when  the  inca- 
pacity ceased.  Southhook  Fire-Glay  Co. 
V.  Laughland  [1908]  S.  C.  831,  4,5  Scot. 
L.  R.  664. 

3  Donaldson  Bros.  v.  Cowan  [1909]  S. 
C.  1292,  46  Scot.  L.  R.  920. 

i  Charing  Cross,  E.  &  H.  B.  Co.  v. 
Boots  [1909]  2  K.  B.  640,  78  L.  J.  K.  B. 
N.  S.  1115,  101  L.  T.  N.  S.  53,  25  Times 
L.  R.  683;  Upper  Forest  &  Western 
Steel  &  Tinplate  Co.  v.  Thomas  [1909] 
2  K.  B.  631,  78  L.  J.  K.  B.  N.  S.  1113. 

i  Baker  v.  Je^vell  [1910]  2  K.  B.  673, 
79  L.  J.  K.  B.  N.  S.  1092,  103  L.  T.  N. 
S.  173,  3  B.  W.  Comp.  Cas.  503;  Allen 
V.  Thomas  Spowart  £  Co.  (1906)  43 
Scot.  L.  R.  599. 

SMcEwan  v.  Baird  [1909-10]  S.  C. 
436;  McVey  v.  Dixon  [1909-10]  S.  C. 
544. 

In  the  McEwan  Case,  after  referring 
to  Upper  Forest  &  W.  Steel  &  Tinplate 
Co.  V.  Thomas  [1909]  2  K.  B.  (C.  A.) 
631,   78   L.   J.   K.   B.   N.   S.   1113,   and 


Charing  Cross  E.  &  H.  R.  Co.  v.  Boots 
[1909]  2  K.  B.  640,  78  L.  J.  K.  B.  N.  S. 
1115,  Lord  Dunedin  said:  "They  show, 
I  think,  conclusively,  that  the  English 
courts  proceed  thus:  Where  the  county 
court  judge  is  applied  to  at  one  and 
the  same  time  to  register  a  memoran- 
dum and  to  vary  a  payment,  their  plan 
is  to  allow  the  memorandum  to  be  regis- 
tered, but  to  grant  a  stay  of  execution 
in  order  that  the  other  matter  may  be 
taken  up,  and  then,  according  as  the 
decision  in  the  other  matter  is  one  way 
or  another,  that  stay  of  execution  is 
either  removed  or  not  as  the  case  may 
be." 

7  An  employer  is  not  bound  to  con- 
tinue weekly  payments  to  an  injured 
workman  when  the  continuance  of  his 
incapacity  is  due  to  his  neglect  to  com- 
ply with  certain  simple  medical  direc- 
tions which  had  been  given  to  him. 
Doiwds  v.  Bennie  (1902)  5  Se.  Sess.  Cas. 
5th  series,  268,  40  Scot.  L.  E.  219,  10 
Scot.  L.  T.  439. 

Where  an  injured  worker  refuses  to 
follow  a  reasonable  and  safe  course  of 
conduct  which  would  in  all  probability 
enable  him  to  regain  his  usual  health 
and  strength,  and  his  continued  inca- 
pacity is  attributable  to  such  refusal, 
he  is  not  entitled  to  receive  further 
compensation  under  the  act.  Oormley 
v.  Brisbane  Tramways  Co.  (1909) 
Queensl.  St.  Rep.  329. 

8  A  workman  by  refusing  to  undergo 
an  operation  precludes  himself  from 
any  right  to  receive  further  compensa- 
tion, where  the  proposed  operations  are 
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or  it  is  questionable  whether  it  will  aid  him, — especially  if  his  own 
doctor  advises  against  it.' 

simple  or  minor  operations,  not  attend-  78  L.  J.  K.  B.  N.  S.  332,  100  L.  T.  N. 

ed  with  appreciable  risic  or  serious  pain,  S.  12,  25  Times  L.  R.  129,  53  Sol.  Jo. 

and  are  likely  to  restore  to  the  work-  134. 

man  In  large  measure,  or  altogether,  the  9  It  cannot  be  said  that  a  workman's 

use  of  his  hand  for  the  purpose  of  his  refusal    to    undergo    the    operation    of 

former  work.    Donnelly  v.  Baird  [1908]  trephining  was  unreasonable,   where   it 

S.  C.  536.    Lord  McLaren  said:     "There  is  admitted  that  it  would  not  have  ef- 

is,  of  course,  no  question  of  compelling  fected   a   total   cure.     HawJces  v.   Coles 

the   party   to   submit   to   an   operation.  (1910)   3  B.  W.  Comp.  Cas.  163. 

The   question   is   whether  »  party  who  In    Rothwell    v.    Dames     (1903)     19 

declines  to  undergo  what  would  be  de-  Times  L.  R.  423,  compensation  was  held 

scribed  by  experts  as  a  reasonable  and  not  to  be  barred  because  of  the  refusal 

safe  operation  is  to  be  considered  as  a  of  a  workman  to  undergo  an  operation 

sufferer  from  the  effect  of  an  injury  re-  which,     although     probably     successful, 

ceived  in  the  course  of  his  employment,  would     be     attended     with     a     certain 

or  whether  his  suffering  and  consequent  amount  of  risk. 

inability  to  work  at  his  trade  ought  not  The   refusal   of  an   injured  workman 

to  be  attributed  to  his  voluntary  action  to  undergo  an  operation  which  his  own 

in  declining  to  avail  himself  of  reason-  medical    adviser,    an    eminent   surgeon, 

able    surgical    treatment.      ...      In  had  advised  him  not  to  submit  to,   is 

view  of  the  great  diversity  of  cases  rais-  not  a  bar  to  compensation.     Sweeney  v. 

ing  this  question,  I  can  see  no  general  Pumpherston  Oil  Co.  (1903)   5  Sc.  Sess. 

principle  except  this,  that  if  the  opera-  Cas.  5th  series,  972,  40  Scot.  L.  R.  721, 

tion  is  not  attended  with  danger  to  life  11  Scot.  L.  T.  279. 

or  health  or  extraordinary  suffering,  In  Tutton  v.  The  Majestic  [1909]  2 
and  if,  according  to  the  best  medical  or  K.  B.  54,  78  L.  J.  K.  B.  N.  S.  530,  100 
surgical  opinion,  the  operation  offers  a  L.  T.  N.  S.  644,  25  Times  L.  R.  482,  53 
reasonable  prospect  of  restoration  or  re-  Sol.  Jo.  447,  it  was  held  that  a  work- 
lief  from  the  incapacity  from  which  the  man  who,  in  good  faith  and  upon  the 
workman  is  suffering,  then  he  must  advice  of  his  own  doctor,  refuses  to  have 
either  submit  to  the  operation  or  re-  an  operation  performed,  cannot  be  said 
lease  his  employers  from  the  obligation  to  be  acting  unreasonably, 
to  maintain  him.  In  other  words,  the  The  refusal  to  submit  to  a  slight 
statutory  obligation  of  the  employer  to  operation,  although  unreasonable,  will 
give  maintenance  during  the  period  of  not  preclude  an  award  of  compensation 
incapacity  resulting  from  an  accident  is  to  the  workman  for  the  loss  of  his 
subject  to  the  implied  condition  that  finger,  where  it  is  not  clear  that  the 
the  workman  shall  avail  himself  of  such  operation  would  have  saved  it.  Mar- 
reasonable  remedial  measures  as  are  shall  v.  Orient  Steam  Nov.  Co.  [1909] 
within  his  power."  W.    N.   225,    101    L.   T.   N.   S.    584,   26 

A  workman's  refusal  to  undergo  "a  Times  L.  R.  70,  54  Sol.  Jo.  50. 
simple  operation  not  attended  with  se-  That  the  second  application  of  an 
rious  risk  or  pain,  and  .  .  .  such  as  anaesthetic,  which  proved  fatal,  would 
a  reasonable  man  not  claiming  compen-  not  have  been  necessary  if  the  workman 
sation  for  damages  would  for  his  own  had  permitted  his  hand  to  be  ampu- 
advantage  and  comfort  elect  to  un-  tated,  instead  of  having  skin  grafted 
dergo,"  disentitles  him  to  a  continuance  onto  it,  which  would  have  preserved  the 
of  substantial  compensation.  Anderson  hand,  does  not  preclude  the  widow 
V.  Baird  (1903)  5  Sc.  Sess.  Cas.  5th  from  compensation,  where  the  opera- 
series,  373.  tions  were  performed  by  a  skilful  sur- 

If  the  operation  is  not  serious,  involv-  geon.     Shirt   v.    Calico   Printers'   Asso. 

ing  no  appreciable  risk,  and  is  likely  to  [1909]  2  K.  B.  51,  78  L.  J.  K.  B.  N.  S. 

remove  his  incapacity,  he  is  not  enti-  528,  100  L.  T.  N.  S.  740,  25  Times  L.  R. 

tied   to   compensation   if  he   refuses   to  451,  53  Sol.  Jo.  430. 

have  it  performed.     Warnclcen  v.  More-  The  employer  cannot  have  an  award 

land  [1908]  W.  N.  252,  25  Times  L.  R.  terminated  on  account  of  the  applicant's 

129,  53  Sol.  Jo.  134,  [1909]  1  K.  B.  184,  unreasonable   refusal   to   submit   to   un 
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An  award  terminating  weekly  payments  is,  in  the  absence  of  an 
appeal,  final ;  and  another  application  for  payments  will  be  denied.^" 

In  view  of  the  fact  that  an  award  terminating  the  compensation 
is  final,  there  has  grown  up  the  custom  of  awarding  a  "penny  a  week" 
to  a  workman  who  is  at  the  time  of  the  application  able  to  do  this  or- 
dinary work,  but  is  permanently  injured,  and  may  at  any  time  again 
become  incapacitated  by  reason  of  the  injury.  It  is  conceded  that  the 
statute  makes  no  provision  for  such  an  award,  and  the  only  apparent 
justification  for  it  is  that  it  is  a  recognized  custom,  and  convenient, 
and  prevents  the  injustice  that  would  occur  when  the  compensation 
has  been  terminated  in  cases  where  there  may  be  a  recurrence  of  the 
workman's  incapacity  which  is  due  to  the  accident. 

This  custom  has  been  held  incompetent  by  both  divisions 
of   the    court   of   session.^^     But   it   is   upheld   by   the   court    of 


operation,  by  showing  that  he  had  re- 
fused to  have  another  and  different  op- 
eration performed.  Hay's  Wharf  v. 
Brown   (1909)    3  B.  W.  Comp.  Cas.  84. 

Whether  or  not  a  workman  is  unrea- 
sonable in  refusing  to  have  an  opera- 
tion performed  is  a  question  of  fact, 
with  which  the  appellate  court  will  not 
interfere,  where  the  doctors  are  not 
wholly  agreed  as  to  the  advisability  of 
the  operation.  Ruabon  Coal  Go.  v. 
Thomas   (1909)   3  B.  W.  Comp.  Cas.  32. 

10  ^Ticholson  V.  Piper  [1907]  A.  C. 
215,  76  L.  J.  K.  B.  N.  S.  856,  97  L.  T. 
N.  S.  119,  23  Times  L.  R.  620. 

Payments  of  compensation  having 
been  ended  by  the  arbitrator,  on  an  ap- 
plication for  a  review  under  §  12  of 
the  first  schedule,  a  new  application  was 
incompetent,  and  the  workman  cannot 
again  obtain  compensation  in  respect 
of  the  accident.  Cadenhead  v.  Ailsa 
Shipluilding  Co.   [1909-10]   S.  C.  1129. 

The  certificate  of  the  medical  referee 
that  incapacity  has  ceased  does  not  bar 
a  subsequent  application  to  the  sheriff 
by  the  workman  against  his  employers 
for  an  award  to  fix  the  amount  of  com- 
pensation due  in  respect  of  an  alleged 
supervening  incapacity  where  no  appli- 
cation was  ever  made  by  the  employers 
for  an  order  to  end  the  compensation. 
King  v.  United  Collieries  Co.  [1909-10] 
S.  C.  42.  Lord  Low  observed :  "The  ob- 
ligation of  the  employers  to  give  him 
weekly  payments  during  incapacity  has 
never  been  terminated  in  any  way 
whatever.  All  that  has  been  settled  by 
the    report    of    the    medical    referee    is 


that  at  a  certain  date  he  was  incapaci- 
tated." 

But  where  payments  are  made  under 
an  agreement,  the  mere  report  of  the 
medical  referee  that  the  incapacity  had 
ceased,  and  the  acquiescence  of  the  ap- 
plicant in  the  nonpayment  for  several 
weeks,  will  not  prevent  the  applicant 
from  making  further  application  for 
pavments.  United  Collieries  v.  King 
(1909)  47  Soot.  L.  K.  41. 

11  Rosie  V.  Ma-chay  [1910]  S.  C.  714, 
47  Scot.  L.  R.  654;  C'lelland  v.  Singer 
Mfg.  Co.  (1905)  7  So.  Sess.  Cas.  5th 
series,  975. 

In  the  latter  ease.  Lord  Adam  ob- 
served: "The  13th  section  of  the  first 
Schedule,  for  example,  gives  to  the  em- 
ployer, where  weekly  payments  have 
been  continued  for  not  less  than  six 
months,  a  right  to  have  his  liability 
therefor  redeemed  by  payment  of  a 
lump  sum.  This  clause  appears  to  me 
clearly  to  indicate  that  it  was  not  in- 
tended that  an  employer's  liability  un- 
der the  act  should  continue  for  an  in- 
definite time,  but  that  he  should  be  able 
to  get  rid  of  it  by  payment  of  a  lump 
sum  at  the  end  of  six  months.  But  it 
appears  to  me  that  the  device  of  sus- 
pending the  weekly  payments,  and  sub- 
stituting therefor  the  payment  of  a 
nominal  sum  of  a  penny,  would  render 
that  clause  practically  inoperative.  It 
was  admitted  on  both  sides  that  the 
payment  of  the  nominal  sum  of  a  pen- 
ny could  not  be  treated  as  a  weekly 
payment  under  the  act.  If  that  be  so, 
then  in  this  case,  for  example,  in  which 
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appeal,'*  while  in  the  House  of  Lords  the  question  has  been  expressly 
reserved.^' 

In  jurisdictions  recognizing  this  form  of  a  suspensory  award, — and 
it  is  to  be  noted  that  even  in  Scotland  the  custom  has  been  frequently 
recognized, — the  question  whether  the  case  is  one  to  be  thus  kept  open 
depends  upon  the  facts  of  each  case." 


the  weekly  payments  ceased  at  the  end 
of  four  months,  if  the  appellants  were 
to  apply  to  have  their  liability  under 
the  act  redeemed  by  payment  of  a  lump 
sum,  they  would  be  met  by  the  plea 
that  the  weekly  payments  had  not  been 
continued  for  the  necessary  period  of 
six  months.  I  see  no  answer  to  that 
plea,  with  the  result  that  the  appellant's 
liability  under  the  act  would  be  contin- 
ued indefinitely.  I  think  that  the  act 
assumes  that  the  weekly  payments  are 
to  be  continuous,  and  if  at  the  end  of 
six  months  an  application  is  made  by 
an  employer  to  an  arbiter  for  redemp- 
tion of  his  liability  by  payment  of  a 
lump  sum,  the  arbiter  must  apply  his 
mind  to  the  facts  as  then  existing,  and 
determine  the  amount  of  that  sum  to 
the  best  of  his  ability.  So  I  think  that 
when  an  application  is  made  to  an  ar- 
biter, under  the  12th  section,  to  review 
a  weekly  payment,  he  must  apply  his 
mind  to  the  facts  as  they  exist  at  the 
time,  and  either  diminish,  increase,  or 
end  the  payment,  or,  by  refusing  the 
application,  continue  it,  but  that  he 
has  no  power  under  the  act  to  suspend 
it." 

12  The  Tynron  v.  Morgan  [1909]  2 
K.  B.  66.  Fletcher,  Moulton,  L.  J., 
said:  "It  [the  power  of  review]  must 
not,  however,  be  allowed  to  work  injus- 
tice to  the  workman,  and  I  will  put  a 
case  which  I  think  shows  conclusively 
that,  where  there  is  a  permanent  in- 
jury, no  judge  is  entitled  to  treat  the 
fact  that  a  man  can  at  the  moment 
earn  just  as  much  as  he  could  before 
his  accident  as  being  a  justification  for 
terminating  the  compensation.  Suppose 
there  is  an  injury  which  produces  in- 
capacity only  in  the  winter;  in  other 
words,  suppose  that  in  the  summer, 
when  the  weather  is  fairly  warm,  the 
man  can  work  as  well  as  he  could  pre- 
viously to  the  accident,  but  in  the  cold 
weather  he  is  wholly  or  partially  in- 
capacitated, and  that  the  owners  apply 
in  the  summer  for  a  review.  They  are 
perfectly  entitled  to  have  the  compen- 


sation cut  down  to  a  nominal  amount  at 
the  time,  but  they  are  not  entitled  to 
have  the  compensation  terminated,  be- 
cause, if  once  terminated,  it  cannot  be 
reviewed  again.  If  we  were  to  hold 
that  the  fact  that  the  man  was  earning 
full  wages  at  the  moment  of  review  was 
suflicient  to  entitle  the  compensation  to 
be  terminated,  the  consequence  would  be 
that  the  county  court  judge,  with  full 
knowledge  of  the  admitted  fact  that 
when  the  winter  came  on  the  man  would 
develop  an  incapacity  due  to  the  acci- 
dent, would  be  obliged  to  stop  all  com- 
pensation for  the  future.  The  tribunals 
which  have  to  administer  this  act  have 
got  out  of  the  difficulty  by  granting  an 
award  for  nominal  compensation  so  long 
as  the  immediate  earning  powers  are 
not  diminished,  when  there  is  reason  to 
believe  that  they  are  not  permanently 
as  great  as  they  were  before  the  acci- 
dent. This  court  has  again  and  again 
had  to  deal  with  such  awards,  and  has 
treated  them  as  valid,  and  I  think  that 
they  are  in  the  interest  of  both  parties." 

Where  there  is  some  reason  to  antici- 
pate any  recurrence  of  the  difficulty, 
the  county  judge  should  make  a  suspen- 
sory award  of  a  nominal  amount,  in  or- 
der to  keep  alive  the  employer's  liabili- 
ty. Origa  v.  The  Harelda  (1910)  3  B. 
W.  Comp.  Cas.  116,  Cozens-Hardy,  M.R., 
observed :  "In  my  opinion  this  court  has 
distinctly  laid  down  a  principle  from 
which  we  should  not  depart,  that  in  a 
case  of  this  kind,  where  a  man  has  been 
ruptured,  though  by  wearing  a  truss  he 
may  be  physically  able  to  earn  full 
wages,  still  the  circumstances  are  such 
that  there  is  a  possibility,  if  not  a 
probability,  that  in  the  future  there 
will  be  bad  effects  resulting  from  the 
accident  which  will  effect  his  earning 
capacity." 

1^  Nicholson  v.  Piper  [1907]  A.  C. 
215,  76  L.  J.  K.  B.  N.  S.  856,  97  L.  T. 
N.  S.  119,  23  Times  L.  R.  620. 

1*  The  county  court  judge  is  not  jus- 
tified in  granting  merely  a  suspensory 
award  where,  but  three  days  before  the 
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Various  other  questions  arising  under  this  section  of  schedule  I. 
will  be  found  discussed  in  the  cases  cited  below.^* 

application,    there    had   been    a    second  the   workman   had    recovered    and   had 

amputation  of  part  of  the  finger  which  been  certified  as  recovered  by  a  medical 

had   been   crushed.      Burgess   v.   Jewell  practitioner   selected   by   the   employer, 

(1911)  4  B.  W.  Comp.  Cas.  145.  the  sheriff  substitute  was  not  entitled 

A  suspensory  award  was  granted   in  to  refuse  the  allowance  of  proof  that  the 

Pomphrey   v.    Southwark   Press    [1901]  workman  had  not  recovered.    Johnstone 

I  Q.  B.  86,  70  L.  J.  Q.  B.  N.  S.  48,  83  v.  Cochran  (1904)  6  Sc.  Sess.  Cas.  5th 
L.  T.  N.  S.  468,  17  Times  L.  R.  53,  65  series,  854,  41  Scot.  L.  R.  644,  12  Scot. 
J.  P.  148,  where  an  apprentice  was  in-  L.  T.  175. 

jured,  although  it  did  not  appear  that  Upon  an  application  for  review  under 

the  incapacity  was  such  as  was  likely  to  schedule  I,  par.  16,  the  mental  or  nerv- 

recur.  ous   condition   of   the   servant  is   to  be 

On  the  application  by  the  employers  considered.  Eaves  v.  Blaenolydach  Col- 
to  terminate  the  payment  of  a  penny  a  Uery  Co.  [1909]  2  K.  B.  73,  78  L.  J. 
week,  the  question  for  the  county  court  K.  B.  N.  S.  809,  100  L.  T.  N.  S.  751. 
judge  is.  Is  the  workman  in  such  a  posi-  An  arbiter  may  decline  to  diminish 
tion  that  in  the  open  market  his  earn-  a  payment  where  the  average  weekly 
ing  capacity  in  the  future  may  be  less  wage  was  36s.  and  8d.,  and  the  weekly 
than  it  was  before  the  accident,  as  a  payment  was  18s.  and  4d.,  and  the  work- 
result  of  the  accident?  The  question  is  man  was  earning  but  17s.  per  week  af- 
not  whether  the  employers  are  paying  ter  his  injury.  Bryson  v.  Dunn  (1905) 
him  the  same  wages  as  he  received  be-  8  Sc.  Sess.  Cas.  5th  series,  226. 
fore  the  accident.  Birnwngham  Cabinet  The  fact  that  a  minor  workman  is 
Mfg.  Co.  v.  Dudley  (1910)  102  L.  T.  N.  earning  the  same  wages  as  before  the 
S.  619,  3  B.  W.  Comp.  Cas.  169.  accident  is  not   in  itself  conclusive   as 

Where  the  workman's  inability  to  to  the  termination  of  his  right  to  corn- 
earn  as  much  or  more  than  before  the  pensation.  Malcolm  v.  Bowhill  Coal  Co. 
accident  is  due  to  his  drinking  habits,  [1909-10]  S.  C.  447,  47  Scot.  L.  R.  449, 
he  is  entitled  to  no  more  than  a  suspen-  3  B.  W.  Comp.  Cas.  562. 
sory  award.  Hill  v.  Ocean  Coal  Co.  In  determining  what  weekly  sum  the 
(1909)   3  B.  W.  Comp.  Cas.  29.  workman,    under    age,    would    probably 

Where  the  incapacity  has  ceased,  and  have  been  earning  at  the  date  of  the  re- 

the  injury  to  his  finger  has  not  prevent-  view  if  he  had  remained  uninjured,  the 

ed  the  workman  from  obtaining  work,  primary   proposition   to   be   dealt   with 

it  is  not  a  case  for  a  suspensory  award,  is,  what  would  have  been   his  general 

Goodall   V.    Kramer    (1910)    3    B.    W.  earning  capacity,  not  what  would  have 

Comp.  Cas.  315.  been  his  earning  capacity  in  the   par- 

Where   the   employers   offered   to   re-  ticular  employment   in  which   he   then 

ceive  a  workman  back,  and  he  admitted  was.      VioJcers  v.   Evans    [1910]    A.   C. 

he   was    then    able    to    do    all    his    old  444,  79  L.  J.  K.  B.  N.  S.  954,  103  L.  T. 

work,  he  is  not  entitled  to  such  a  dec-  N.  S.  292,  26  Times  L.  R.  548,  54  Sol. 

laration  of  the  liability  of  his  former  Jo.  651,  3  B.  W.  Comp.  Cas.  403. 

employers  as  would  preserve  his  rights  An   application   by   the   employer   to 

in  the  event  of  supervening  incapacity,  have  the  compensation  terminated,  or, 

Husiand  v.  Campbell  (1903)  5  Sc.  Sess.  in  the  alternative,  to  have  an  award  of 

Cas.  5th  series,  1146,  40  Scot.  L.  R.  822,  partial  compensation,  is  competent  at  a 

II  Scot.  L.  T.  243.  date  when  no  compensation  is  actually 
Freeland  v.  Maofarlane,  Land  &  Co.  being  paid  to  the  workman,  the  parties 

(March  20th,  1900)  2  F.  832,  and  Fer-  being  in  dispute  as  to  the  amount 
rier  y.  Oourley  Bros.  <&  Go.  (March  18th,  and  duration  of  compensation,  and  no 
1902)  4  F.  711,  39  Scot.  L.  R.  453,  9  memorandum  of  agreement  has  been  re- 
Scot.  L.  T.  517,  were  reconsidered  in  corded.  Nelson  v.  Summerlee  Iron  Co. 
Clelland  v.  Singer  Mfg  Co.  (see  note  11,  [1910]  S.  C.  360,  47  Scot.  L.  R.  344; 
sit/pra) .  Southhook  Fire-Clay  Co.  v.  Laughland 

IB  In  an  application  by  an  employer  [1908]  S.  C.  831,  45  Scot.  L.  R.  664. 

for  review  and  ending  of  a  weekly  pay-  The  arbitrator  should  determine  wheth- 

ment   made   under   agreement,   because  er  compensation  should  terminate  at  a 
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1837a.  Payment  of  lump  sum  (par.  17).— This  paragraph  has  been 
discussed  in  a  few  cases.^ 

1837b.  Set-off  against  weekly  payments  (par.  19).—  The  purpose  of 
the  act  is  to  give  to  the  workman  for  his  subsistence  the  full  amount 
of  the  weekly  payments.^ 


certain  date,  although  the  workman 
does  not  ask  for  any  compensation  aft- 
er that  date,  where  the  employer  claims 
that  the  incapacity  ceased  at  that  time, 
and  asks  for  an  order  to  that  effect. 
Malcolm  v.  Bowhill  Coal  Co.  [1909]  S. 
C.  426. 

An  award  based  upon  medical  opin- 
ion of  a  man's  physical  condition  at  one 
time  in  no  way  prevents  a  different 
award  at  a  subsequent  date,  when  ex- 
perience may  have  proved  that  the  views 
of  the  doctors  were  wrong.  RadcUffe  v. 
Pa^fic  Steam  Nav.  Co.  [1910]  1  K.  B. 
685,  79  L.  J.  K.  B.  N.  S.  429,  102  L.  T. 
N.  S.  206,  26  Times  L.  R.  319,  54  Sol. 
Jo.  404,  3  B.  W.  Comp.  Cas.  185. 

The  reduction  of  the  weekly  compen- 
sation, due  to  a  change  of  circumstan- 
ces, does  not  present  a  question  of  law 
reviewable  by  the  court  of  appeal.  Taff 
Vale  R.  Co.  v.  Lane  (1910)  3  B.  W. 
Comp.  Cas.  297. 

1  There  does  not  exist  anywhere  in  the 
act,  except  in  sched.  I.,  par.  17,  any  right 
to  award  a  lump  sum.  Mulholland  v. 
Whitehaven  Colliery  Co.  [1910]  2  K.  B. 
278,  79  L.  J.  K.  B.  N.  S.  987,  26  Times 
L.  R.  462,  102  L.  T.  N.  S.  663,  3  B.  W. 
Comp.  Cas.  317. 

In  fixing  the  lump  sum  by  which  the 
weekly  payments  of  an  injured  employee 
may  be  redeemed,  the  county  court  judge 
must  direct  his  mind  to  the  question 
whether  the  payments  may  be  increased 
or  diminished  in  the  future;  the  fact 
that  the  physical  injury  is  permanent  is 
not  conclusive  on  the  question  whether 
the  incapacity  is  permanent.  Calico 
Printers  Asso.  v.  Eigham  [1912]  1  K. 
B.  93,  [1911]  W.  N.  221,  28  Times  L.  R. 
53,  56  Sol.  Jo.  89. 

In  Victor  Mills  v.  Shackleton  [1912] 
1  K.  B.  22  [1911]  W.  N.  197,  81  L.  J. 
K.  B.  N.  S.  34,  105  L.  T.  N.  S.  613,  it 
was  held  that  under  §  13  of  the  first 
schedule  (act  of  1897)  it  was  error  for 
the  county  court  judge,  in  fixing  the 
lump    sum,    to    estimate    the    damages 


which  the  workman  would  have  been 
awarded  at  the  time  of  the  accident,  and 
deduct  therefrom  the  payments  received! 
by  him,  and  to  award  the  balance;  all 
the  county  court  judge  has  to  do  in 
such  a  case  is  to  assess  the  redemption 
price  of  the  weekly  payments  payable 
under  the  award. 

The  incapacity  of  a  workman  who  ha» 
lost  an  arm  is  permanent  within  the 
sense  of  sched.  I.,  par.  17.  National 
Teleph.  Co.  v.  Smith  [1909]  S.  C.  1363, 
46  Scot.  L.  R.  988. 

1  An  employer  who  has  been  found 
liable  in  a  weekly  payment  under  the 
act  to  a  workman  cannot  set  off  against 
that  payment  a  sum  awarded  to  him  as 
expenses,  against  the  workman,  in  an 
application  for  the  diminution  of  the 
weekly  payment.  Rosewell  Gas  Coal  Co. 
v.  M'Vicar  (1904)  7  So.  Sess.  Cas.  5tb 
series,  290.  The  Lord  Justice  Clerk 
said:  "The  object  of  the  act  is  to  secure' 
that  an  injured  workman  shall  have 
for  his  subsistence  the  sum  awarded  tO' 
him,  and  that  is  not  to  be  trenched  up- 
on in  any  way." 

Where  by  order  of  the  county  court 
judge  the  amount  of  compensation  has 
been  duly  reduced  as  of  a  prior  date, 
the  employer  is  not  entitled  to  treat  the 
excess  which  he  paid  between  the  time 
when  the  reduction  was  to  take  place 
and  the  date  when  the  order  was  made 
as  payments  pro  tanto  in  advance  of 
the  reduced  payments.  Hosegood  v. 
Wilson  [1911]  1  K.  B.  30,  80  L.  J.  K> 
B.  N.  S.  519,  103  L.  T.  N.  S.  616,  27 
Times  L.  R.  88,  4  B.  W.  Comp.  Cas.  30, 
[1910]  W.  N.  242. 

The  amount  overpaid  under  a  re- 
corded agreement,  between  the  date 
from  which  a  reduction  is  to  take  place 
under  a  review  made  in  accordance  with 
schedule  I.,  §  16,  and  the  date  of  the 
order,  cannot  be  treated  as  a  payment 
in  advance  on  account  of  future  weekly 
payments.    Ibid. 
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0.     Akbiteation. 

1838.  [795a]  Text  of  statutory  provisions.—  Second  Schedule.  Arbi- 
tration, etc.  (1)  For  the  purpose  of  settling  any  matter  which  under  this  act 
Is  to  be  settled  by  arbitration,  if  any  committee,  representative  of  an  employer 
and  his  workmen,  exists  with  power  to  settle  matters  under  this  act  in  the 
case  of  the  employer  and  workmen,  the  matter  shall,  unless  either  party  objects 
by  notice  in  writing  sent  to  the  other  party  before  the  committee  meet  to 
consider  the  matter,  be  settled  by  the  arbitration  of  such  committee,  or  be 
referred   by   them    in   their    discretion   to   arbitration    as   hereinafter    provided. 

(2)  If  either  party  so  objects,  or  there  is  no  such  committee,  or  the  commit- 
tee so  refers  the  matter,  or  fails  to  settle  the  matter  within  six  months  fromi 
the  date  of  the  claim,  the  matter  shall  be  settled  by  a  single  arbitrator  agreed: 
on  by  the  parties,  or,  in  the  absence  of  agreement,  by  the  judge  of  the  county 
court,  according  to  the  procedure  prescribed  by  rules  of  court. 

( 3 )  In  England  the  matter,  instead  of  being  settled  by  the  judge  of  the  county 
court,  may,  if  the  Lord  Chancellor  so  authorizes,  be  settled,  according  to  the  like 
procedure,  by  a  single  arbitrator  appointed  by  that  judge,  and  the  arbitrator 
so  appointed  shall,  for  the  purposes  of  this  act,  have  all  the  powers  of  that  judge. 

(4)  The  arbitration  act  1889  shall  not  apply  to  any  arbitration  under  this 
act;  but  a  committee  or  an  arbitrator  may,  if  they  or  he  think  fit,  submit 
any  question  of  law  for  the  decision  of  the  judge  of  the  county  court,  and  the 
decision  of  the  judge  on  any  question  of  law,  either  on  such  submission,  or  in- 
any  case  where  he  himself  settles  the  matter  under  this  act,  or  where  he  gives 
any  decision  or  makes  any  order  under  this  act,  shall  be  final,  unless  within^ 
the  time  and  in  accordance  with  the  conditions  prescribed  by  rules  of  the  su- 
preme court  either  party  appeals  to  the  court  of  appeal;  and  the  judge  of  the 
county  court,  or  the  arbitrator  appointed  by  him,  shall,  for  the  purpose  of 
proceedings  under  this  act,  have  the  same  powers  of  procuring  the  attendance 
of  witnesses  and  the  production  of  documents  as  if  the  proceedings  were  ani 
action  in  the  county  court. 

(5)  A  judge  of  county  courts  may,  if  he  thinks  fit,  summon  a  medical  referee 
to  sit  with  him  as  an  assessor. 

(6)  Rules  of  court  may  make  provision  for  the  appearance,  in  any  arbitra- 
tion under  this  act,  of  any  party  by  some  other  person. 

(7)  The  costs  of  and  incidental  to  the  arbitration  and  proceedings  connected 
therewith  shall  be  in  the  discretion  of  the  committee,  arbitrator,  or  judge  of  the 
county  court,  subject  as  respects  such  judge  and  an  arbitrator  appointed  by  him; 
to  rules  of  court.  The  costs,  whether  before  a  committee  or  an  arbitrator  or  in^ 
the  county  court,  shall  not  exceed  the  limit  prescribed  by  rules  of  court,  and  shall 
be  taxed  in  manner  prescribed  by  those  rules,  and  such  taxation  may  be  re- 
viewed by  the  judge  of  the  county  court. 

(8)  In  the  case  of  the  death,  or  refusal  or  inability  to  act,  of  an  arbitrator,, 
the  judge  of  the  county  court  may,  on  the  application  of  any  party,  appoint  £k 
new  arbitrator. 

(9)  Where  the  amount  of  compensation  under  this  act  has  been  ascertained, 
or  any  weekly  payment  varied,  or  any  other  matter  decided  under  this  act, 
either  by  a  committee  or  by  an  arbitrator   or  by  agreement,   a  memorandumi 
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thereof  shall  be  sent,  in  manner  prescribed  by  rules  of  court,  by  the  committee 
or  arbitrator,  or  by  any  party  interested,  to  the  registrar  of  the  county  court, 
who  shall,  subject  to  such  rules,  on  being  satisfied  as  to  its  genuineness,  record 
such  memorandum  in  a  special  register  without  fee,  and  thereupon  the  memo- 
randum shall  for  all  purposes  be  enforceable  as  a  county  court  judgment.  Pro- 
vided that — (o)  no  such  memorandum  shall  be  recorded  before  seven  days  after 
the  despatch  by  the  registrar  of  notice  to  the  parties  interested;   and — 

(6)  Where  a  workman  seelis  to  record  a  memorandum  of  agreement  between 
bis  employer  and  himself  for  the  payment  of  compensation  under  this  act,  and 
the  employer,  in  accordance  with  rules  of  court,  proves  that  the  workman  has  in 
fact  returned  to  work  and  is  earning  the  same  wages  as  he  did  before  the  acci- 
dent, and  objects  to  the  recording  of  such  memorandum,  the  memorandum  shall 
only  be  recorded,  if  at  all,  on  such  terms  as  the  judge  of  the  county  court, 
under  the  circumstances,  may  think  just;   and — 

(c)   The  judge  of  the  county  court  may  at  any  time  rectify  the  register;  and — 

id)  Where  it  appears  to  the  registrar  of  the  county  court,  on  any  informa- 
tion which  he  considers  sufficient,  that  an  agreement  as  to  the  redemption  of  a 
weekly  payment  by  a,  lump  sum,  or  an  agreement  as  to  the  amount  of  compensa- 
tion payable  to  a  person  under  any  legal  disability,  or  to  dependents,  ought 
not  to  be  registered  by  reason  of  the  inadequacy  of  the  sum  or  amount,  or  by 
reason  of  the  agreement  having  been  obtained  by  fraud  or  undue  influence,  or 
other  improper  means,  he  may  refuse  to  record  the  memorandum  of  the  agreement 
sent  to  him  for  registration,  and  refer  the  matter  to  the  judge,  who  shall,  in 
accordance  with  rules  of  court,  make  such  order  (including  an  order  as  to  any 
sum  already  paid  under  the  agreement)  as  under  the  circumstances  he  may  think 
just;  and — ■ 

(e)  The  judge  may,  within  six  months  after  a  memorandum  of  an  agreement 
as  to  the  redemption  of  a  weekly  payment  by  a  lump  sum,  or  of  an  agreement 
as  to  the  amount  of  compensation  payable  to  a  person  under  any  legal  disability, 
or  to  dependents,  has  been  recorded  in  the  register,  order  that  the  record  be 
removed  from  the  register  on  proof  to  his  satisfaction  that  the  agreement  was 
obtained  by  fraud  or  undue  influence  or  other  improper  means,  and  may  make 
such  order  (including  an  order  as  to  any  sum  already  paid  under  the  agree- 
ment)  as  under  the  circumstances  he  may  think  just. 

(10)  An  agreement  as  to  the  redemption  of  a  weekly  payment  by  a  lump 
sum,  if  not  registered  in  accordance  with  this  act,  shall  not,  nor  shall  the  pay- 
ment of  the  sum  payable  under  the  agreement,  exempt  the  person  by  whom  the 
weekly  payment  is  payable  from  liability  to  continue  to  make  that  weekly  pay- 
ment, and  an  agreement  as  to  the  amount  of  compensation  to  be  paid  to  a 
person  under  a  legal  disability,  or  to  dependents,  if  not  so  registered,  shall  not, 
nor  shall  the  payment  of  the  sum  payable  under  the  agreement,  exempt  the 
person  by  whom  the  compensation  is  payable  from  liability  to  pay  compensation, 
unless,  in  either  case,  he  proves  that  the  failure  to  register  was  not  due  to  any 
neglect  or  default  on  his  part. 

(11)  Where  any  matter  under  this  act  is  to  be  done  in  a  county  court,  or 
by,  to,  or  before  the  judge  or  registrar  of  a  county  court,  then,  unless  the 
contrary  intention  appear,  the  same  shall,  subject  to  rules  of  court,  be  done  in, 
or  by,  to,  or  before  the  judge  or  registrar  of,  the  county  court  of  the  district 
in  which  all  the  parties  concerned  reside,  or,  if  they  reside  in  different  districts, 
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the  district  prescribed  by  rules  of  court  without  prejudice  to  any  transfer  in 
manner  provided  by  rules  of  court. 

(12)  The  duty  of  a  judge  of  county  courts  under  this  act,  or  in  England 
of  an  arbitrator  appointed  by  him,  shall,  subject  to  rules  of  court,  be  part  of 
the  duties  of  the  county  court,  and  the  officers  of  the  court  shall  act  accordingly, 
and  rules  of  court  may  be  made  both  for  any  purpose  for  which  this  act  au- 
thorized rules  of  court  to  be  made,  and  also  generally  for  carrying  into  effect 
this  act  so  far  as  it  affects  the  county  court,  or  an  arbitrator  appointed  by  the 
judge  of  the  county  court,  and  proceedings  in  the  county  court  or  before  any 
such  arbitrator,  and  such  rules  may,  in  England,  be  made  by  the  five  judges  of 
county  courts  appointed  for  the  making  of  rules  under  §  164  of  the  county 
courts  act  1888,  and  when  allowed  by  the  Lord  Chancellor,  as  provided  by  that 
section,  shall  have  full  effect  without  any  further  consent. 

(13)  No  court  fee,  except  such  as  may  be  prescribed  under  paragraph  (15) 
of  the  first  schedule  to  this  act,  shall  be  payable  by  any  party  in  respect  of 
any  proceedings  by  or  against  a  workman  under  this  act  in  the  court  prior  to 
the  award. 

(14)  Any  sum  awarded  as  compensation  shall,  unless  paid  into  court  under 
this  act,  be  paid  on  the  receipt  of  the  person  to  whom  it  is  payable  under  any 
agreement  or  award,  and  the  solicitor  or  agent  of  a  person  claiming  compensation 
under  this  act  shall  not  be  entitled  to  recover  from  him  any  costs  in  respect  of 
any  proceedings  in  an  arbitration  under  this  act,  or  to  claim  a  lien  in  respect 
of  such  costs  on,  or  deduct  such  costs  from,  the  sum  awarded  or  agreed  as 
compensation,  except  such  sum  as  may  be  awarded  by  the  committee,  the  ar- 
bitrator or  the  judge  of  the  county  court,  on  an  application  made  either  by  the 
person  claiming  compensation,  or  by  his  solicitor  or  agent,  to  determine  the 
amount  of  costs  to  be  paid  to  the  solicitor  or  agent,  such  sum  to  be  awarded 
subject  to  taxation  and  to  the  scale  of  costs  prescribed  by  rules  of  court. 

(15)  Any  committee,  arbitrator,  or  judge  may,  subject  to  regulations  made 
by  the  Secretary  of  State  and  the  Treasury,  submit  to  a  medical  referee  or 
report  any  matter  which  seems  material  to  any  question  arising  in  the  arbitra- 
tion. 

(16)  The  Secretary  of  State  may,  by  order,  either  unconditionally  or  subject 
to  such  conditions  or  modifications  as  he  may  think  fit,  confer  on  any  committee 
representative  of  an  employer  and  his  workmen,  as  respects  any  matter  in  which 
the  committee  act  as  arbitrators,  or  which  is  settled  by  agreement  submitted  to 
and  approved  by  the  committee,  all  or  any  of  the  powers  conferred  by  this  act 
exclusively  on  county  courts  or  judges  of  county  courts,  and  may  by  the  order 
provide  how  and  to  whom  the  compensation  money  is  to  be  paid  in  cases  where, 
but  for  the  order,  the  money  would  be  required  to  be  paid  into  court,  and  the 
order  may  exclude  from  the  operation  of  provisos  (d)  and  (e)  of  paragraph 
(9)  of  this  schedule  agreements  submitted  to  and  approved  by  the  committee, 
and  may  contain  such  incidental,  consequential,  or  supplemental  provisions  as 
may  appear  to  the  Secretary  of  State  to  be  necessary  or  proper  for  the  purposes 
of  the  order. 

(17)  In  the  application  of  this  schedule  to  Scotland —  (a)  "County  court 
judgment"  as  used  in  paragraph  (9)  of  this  schedule,  means  a  recorded  decree 
arbitral ; 

(6)   Any  application  to  the  sheriff  as   arbitrator  shall  be  heard,  tried,   and 
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determined  summarily  in  the  manner  provided  by  §  52  of  the  sheriff  Courts 
(Scotland)  act  1876,  save  only  that  parties  may  be  represented  by  any  person 
authorized  in  writing  to  appear  for  them,  and  subject  to  the  declaration  that  it 
shall  be  competent  to  either  party,  within  the  time  and  in  accordance  with  th(j 
conditions  prescribed  by  act  of  sederunt,  to  require  the  sheriff  to  state  a  case  on 
any  question  of  law  determined  by  him,  and  his  decision  thereon  in  such  case 
may  be  submitted  to  either  division  of  the  court  of  session,  who  may  hear  and 
determine  the  same,  and  remit  to  the  sheriff  with  instruction  as  to  the  judgment 
to  be  pronounced,  and  an  appeal  shall  lie  from  either  of  such  divisions  to  the 
House   of  Lords; 

(c)   Paragraphs    (3),    (4),  and    (8)    shall  not  apply. 

(18)  In  the  application  of  this  schedule  to  Ireland  the  expression  "judge  of 
the  county  court"  shall  include  the  recorder  of  any  city  or  town,  and  an  appeal 
shall  lie  from  the  court  of  appeal  to  the  House  of  Lords. 

It  has  not  been  deemed  necessary  to  give  any  of  the  text  of  tlia 
second  schedule  of  the  original  act ;  but  it  may  be  noted  that,  for  the 
most  part,  the  later  act  follows  along  the  lines  of  the  earlier  one. 

1838a.  [796]  Effect  of  these  provisions ;  generally. —  In  a  general 
treatise  upon  the  law  of  employers'  liability  it  would  be  out  of  place 
to  undertake  to  analyse  such  provisions  as  those  which  are  set  out 
above,  or  make  any  reference  to  the  local  rules  of  court  which  have 
been  framed  with  reference  to  the  administration  of  the  act.  The 
rights  of  injured  servants  from  the  standpoint  of  procedure  are  fully 
discussed  in  the  English  works  mentioned  in  §  1803,  ante.  But  it 
will  not  be  amiss  to  mention  the  substance  of  the  few  cases  in  which 
the  efFect  of  these  provisions  has  been  directly  under  consideration 
by  courts  of  review. 

If  there  is  such  a  committee  as  is  spoken  of  in  paragraph  1  of 
schedule  2  of  the  act,  and  the  jurisdiction  of  that  committee  is  not 
excluded  as  provided  for  in  that  paragraph,  that  tribunal  has  full 
jurisdiction  to  the  exclusion  of  the  county  court  and  of  everybody 
else,  excepting  in  the  circumstances  mentioned  in  the  next  following 
paragraph.* 

The  power  of  the  arbitrator  does  not  go  beyond  fixing  the  compen- 
sation to  be  made.* 

1  Mulholland  v.  Whitehaven  Colliery  353,  80  L.  T.  N.  S.  342,  15  Times  L.  R. 
Co.  [1910]  2  K.  B.  278,  79  L.  J.  K.  B.   262. 

N.  S.  987,  26  Times  L.  R.  462,  102  L.  An    arbiter    is    not   entitled    to    pro- 

T.  N.  S.  663,  3  B.  W.  Comp.  Cas.  317.  nounce  an  order  the  validity  of  which 

2  A  county  court  judge  sitting  to  hear  will  depend  on  the  workman's  condition 
an  application  for  compensation  is  act-  at  a  future  date.  Allan  v.  Spowart 
ing  as  an  arbitrator  only,  and  has  no  (1906)  8  Sc.  Sess.  Cas.  5th  series,  811. 
jurisdiction  to  grant  a  new  trial.  Maun-  The  arbitrator  has  no  power  to  ex- 
tain  V.  Parr  [1899]  1  Q.  B.  (C.  A.)  805,  elude  any  dependent  who  is  not  sui  juris 
68  L.  J.  Q.  B.  N.  S.  447,  47  Week.  Rep.  from  the  award.    Manchester  v.  Carlton 
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A  number  of  decisions  passing  upon  the  question  of  costs  will  be 
found  in  the  subjoined  note.' 

The  memorandum  of  the  compensation  awarded  by  an  arbitrator 
Tinder  the  act,  when  recorded  in  the  manner  prescribed  by  paragraph 
(8),  may  be  enforced  by  an  order  of  committal  under  the  debtors'  act 
1869,  §  5.* 

When  a  workman  resident  in  England,  is  injured  by  an  accident 
occurring  in  England,  but  his  employer  resides  in  Scotland,  proceed- 
ings for  compensation  under  the  act  may  be  taken  in  the  county  court 
of  the  district  in  which  the  accident  occurred,  and  service  of  the  neces- 
sary notices  may  be  effected  by  registered  post.® 

A  number  of  cases  involving  appeals  under  this  schedule  will  be 
found  in  the  subjoined  note.® 


Iron  Co.  (1904)  68  J.  P.  209,  52  Week. 
Bep.  291,  89  L.  T.  N.  S.  730,  20  Times 
li.  R.   155. 

A  county  judge  sitting  to  hear  an  ap- 
plication for  compensation  under  the  act 
is  acting  as  arbitrator  only,  and  has  no 
jurisdiction  to  make  an  order  for  dis- 
covery before  hearing,  by  interrogatories 
or  otherwise.  Sutton  v.  Great  'Northern 
R.  Co.  [1909]  2  K.  B.  791,  79  L.  J.  K. 
B.  N.  S.  81,  101  L.  T.  N.  S.  175,  2  B. 
W.   Comp.   Cas.  428. 

An  arbitrator,  although  he  has  no 
power  to  vary  his  award,  is  entitled 
to  deal  with  a  subsequent  claim  by  the 
•dependents  of  a,  workman  who  has  died 
from  his  injuries,  after  having  been 
awarded  weekly  pajTnents.  O'K.eefe  v. 
Lovatt   (1902)    18  Times  L.  R.  57. 

The  authority  given  to  the  sheriff  to 
rectify  the  register  does  not,  in  an  ap- 
plication to  rectify,  empower  him  to 
determine  questions  as  to  the  rights  and 
liabilities  of  the  parties.  Baird  v.  Stev- 
enson [1906-07]  S.  C.  1259. 

A  sheriff  acting  as  arbitrator  under 
the  workmen's  compensation  act  may 
competently  dismiss  a  claim  as  irrele- 
vant, without  hearing  proof.  Coyne  v. 
Glasgow  Steam  Coasters  Co.  [1906-07] 
S.  C.  112. 

The  sheriff  as  arbiter  has  under  the 
act  no  power  to  enforce  an  agreement  by 
decerning  for  arrears  of  compensation 
due  under  it.  Colville  v.  Tigue  (1906) 
8  Sc.  Sess.  Cas.  5th  series,  179;  Mal- 
colm V.  BowUll  Coal  Co.  [1909]  S.  C. 
426. 

8  Under  sched.  11,  subs.  7,  the  county 
court  cannot  award  a  lump  sum  as  costs. 


Beadle  v.  The  Nicholas  [1909]  W.  N. 
227,  101  L.  T.  N.  S.  586. 

The  county  court  judge  has  no  juris- 
diction to  allow,  as  a  set-off  against 
costs  awarded  the  applicant  on  the  ar- 
bitration, the  costs  granted  to  the  em- 
ployer on  a  prior  appeal  from  interloc- 
utory orders  of  the  county  court  judge. 
Sutton  V.  Great  Northern  B.  Co.  (1910) 
3  B.  W.  Comp.  Cas.  160. 

Costs  may  be  taxed  immediately  at 
the  close  of  the  hearing.  Gardner  v. 
Cox   (1910)   3  B.  W.  Comp.  Cas.  245. 

The  court  will  not  interfere  with  the 
exercise  of  the  county  judge's  discretion 
in  respect  to  awarding  costs  to  the  ap- 
plicant, where  the  employer's  answer  was 
not  an  unconditional  submission  to  pay 
a  certain  sum  to  the  applicant,  although 
the  applicant  did  not  recover  more  than 
the  amount  offered.  Nicholson  v.  Thom- 
as (1910)  3  B.  W.  Comp.  Cas.  452. 

i  Bailey  v.  PlOMt  [1901]  1  K.  B.  (C. 
A.)  31,  70  L.  J.  Q.  B.  N.  S.  63,  65  J.  P. 
49,  49  Week.  Eep.  103,  83  L.  T.  N.  S. 
459,   17  Times  L.  E.  48. 

6  Rex  V.  Owen  [1902]  2  K.  B.  436,  71 
L.  J.  K.  B.  N.  S.  770,  87  L.  T.  N.  S. 
298,   18  Times  L.  R.   701. 

6  An  appeal  will  not  lie  to  the  court 
of  appeal  under  par.  (4),  against  the  re- 
fusal of  the  county  court  judge  to  direct 
insurers  to  pay  insurance  money  into 
the  PostofEce  Savings  Bank,  in  accord- 
ance with  the  provisions  of  subs.  1  of  § 
5  of  the  act.  Leech  v.  Life  &  Health 
Assur.  Asso.  [1901]  1  K.  B.  (C.  A.)  707, 
70  L.  J.  K.  B.  N.  S.  544,  49  Week.  Rep. 
482,  84  L.  T.  N.  S.  414,  17  Times  L.  R. 
354. 
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The  limitations  of  the  powers  of  the  court  of  appeal,  as  defined  by 
paragraph  (4),  are  indicated  by  the  following  remark  of  Smith,  L. 
J. :  "In  cases  under  this  act,  as  in  appeals  generally  from  county 
courts,  questions  of  fact  are  not  the  subject  of  appeal.  The  county 
court  judge  has  found  the  facts  and  has  relegated  them  to  us,  and  we 
have  to  decide  any  question  of  law  arising  on  them."  " 

Where  a  verbal  agreement  for  the  payment  of  a  certain  weekly 
compensation  was  entered  into  between  the  master  and  the  injured 
workman,  it  was  held  that  this  agreement,  after  having  been  recorded, 
fixed  the  rights  of  the  parties  until  another  agreement  should  be  re- 
corded.   It  was  not  displaced  by  a  subsequent  unrecorded  agreement.* 

It  is  contrary  to  the  intention  of  the  act  that  questions  as  to  wheth- 
er one  agreement  has  been  superseded  by  another,  and  whether  the 
workman  was  or  was  not  incapacitated  for  work,  should  be  deter- 
mined by  proof  in  a  suspension.* 


And  see  Righy  v.  Gow  [1904]  1  K.  B. 
358,  73  L.  J.  K.  B.  N.  S.  80,  68  J.  P. 
195,  52  Week.  Rep.  195,  89  L.  T.  N.  S. 
717,  20  Times  L.  R.  136  (no  appeal 
against  refusal  of  county  judge  to  direct 
a  review  of  taxation  of  costs). 

The  only  method  of  reviewing  the  de- 
cision of  an  arbitrator  under  §  2  of  the 
2d  schedule  is  by  submission  of  a  point 
of  law  to  the  county  judge,  no  appeal 
lying  directly  to  the  court  of  appeal. 
Gibson  v.  Wormald  [1904]  2  K.  B.  40, 
73  L.  J.  K.  B.  N.  S.  491,  68  J.  P.  382, 
52  Week.  Rep.  661,  91  L.  T.  N.  S.  7, 
20  Times  L.  R.  452. 

In  Binmng  v.  Easton  [1906-07]  S.  C. 
406,  it  was  held  that  the  granting  or 
rejecting  by  a,  sheriff  of  a,  warrant  for 
the  recording  of  an  agreement  concern- 
ing the  payment  of  compensation  was  a 
ministerial  act,  and  consequently  could 
not  be  appealed. 

On  the  other  hand,  in  Hughes  v.  This- 
tle Chemical  Go.  [1906-07]  S.  C.  607, 
it  was  held  that  if  the  sheriff  does  en- 
tertain a  petition  to  rectify  a,  recorded 
agreement,  he  is  deemed  to  be  acting  ju- 
dicially, and  his  judgment  is  subject  to 
review. 

In  Johnston  v.  Mew  (1907)  98  L.  T. 
N.  S.  517,  24  Times  L.  R.  175,  the  court 
refused  to  follow  the  decision  in  the 
Binning  Gase,  and  it  was  held  that  the 
order  of  a  county  court  judge  to  regis- 
ter an  agreement  was  a  judicial  act, 
and  therefore  appealable. 


From  the  refusal  of  a  county  court 
judge  to  entertain  jurisdiction  of  an  ap- 
plication to  review  an  award  made  by 
a  committee,  an  appeal  lies  to  the  di- 
visional court,  and  not  to  the  court  of 
appeal.  Hoioarth  v.  Samuelson  (1906) 
104  L.  T.  N.  S.  907,  4  B.  W.  Comp.  Gas. 
287. 

In  cases  within  paragraph  14  (c)  no 
appeal  lies  to  the  House  of  Lords  from 
a  decision  of  the  Scotch  court  of  session. 
Osborne  v.  Barclay  [1901]  A.  C.  269,  85 
L.  T.  N.  S.  286. 

A  decision  of  the  sheriff  as  to  whether 
a  memorandum  of  an  agreement  fixing 
the  amount  of  compensation  shall  be 
recorded  is  a  decision  qua  arbiter,  not 
merely  a  ministerial  act,  and  therefore 
subject  to  appeal.  Addie  v.  Goahley 
[1909]  S.  C.  545,  46  Scot.  L.  R.  408, 
distinguishing  Binning  v.  Easton  (1906) 
8  Sc.  Sess.  Gas.  5th  series,  407, — a  de- 
cision under  the  act  of  1897. 

The  act  of  the  sheriff  in  recording  a 
memorandum  of  agreement  is  a  judi- 
cial act.  Brmvn  v.  Orr  [1909-10]  S.  G. 
526. 

f  Smith  v.  Lancashire  £  Y.  R.  Co. 
[1899]   1  Q.  B.  141. 

8  Fife  Coal  Go.  v.  Davidson  [1906-071 
S.  C.  90. 

»Fife  Coal  Go.  v.  Lindsay  [1908]   S. 

Where  under  an  agreement  a  work- 
man has  received  weekly  payments  of 
compensation,  which  were  varied  or  dis- 
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An  agreement  by  the  employers  to  pay  a  certain  sum  "during  the 
time  of  the  incapacity"  of  a  workman  injured  while  in  their  employ 
does  not  entitle  the  workman  to  obtain  execution  without  a  hearing.^* 

The  county  court  judge  has  no  power  to  record  a  memorandum  of 
an  agreement  different  from  that  actually  made.^^ 

A  number  of  cases  involving  the  practice  in  respect  to  the  record- 
ing of  agreements  are  set  out  in  the  note." 


continued  by  employers,  and  he  after- 
wards records  a  memorandum  of  that 
agreement  and  charges  for  payment,  the 
court,  with  regard  to  payments  due  for 
the  period  subsequent  to  recording,  will 
not  suspend  the  charge,  the  employers' 
remedy  lying  in  an  application  for  re- 
view. Lochgelly  Iron  &  Coal  Co.  v.  Sin- 
clair [1909]  S.  C.  922. 

10  Said  V.  Welsford  (1910)  3  B.  W. 
Comp.  Cas.  233. 

n  Shore  V.  The  Hyreania  (1911)  4  B. 
W.  Comp.  Cas.  207;  Lunt  v.  Sutton 
Heath  &  L.  G.  Collieries  (1911)  4  B.  W. 
Comp.  Cas.  219;  M'Geoxcn  v.  Workman, 
Clark  &  Co.  (1911)  45  Ir.  Law  Times 
165;  Phillips  v.  Viokers  [1912]  1  K.  B. 
16  [1911]  W.  N.  193,  105  L.  T.  N.  8. 
564;  Halls  v.  Furness,  (1909)  3  B.  W. 
Comp.  Cas.  72. 

The  only  duty  of  the  registrar  of  the 
county  court  under  paragraph  (8)  is 
to  ascertain  whether  the  memorandum 
actually  represents  the  agreement  of  the 
parties;  he  cannot  refuse  to  record  it 
simply  because  changed  conditions  would 
not  entitle  the  workman  to  the  amount 
of  compensation  fixed.  Blake  v.  Mid- 
land R.  Co.  [1904]  1  K.  B.  503,  73  L. 
J.  K.  B.  N.  S.  179,  68  J.  P.  215,  90  L.  T. 
N.  S.  433,  20  Times  L.  R.  191. 

No  warrant  to  record  an  agreement 
should  be  granted  where  the  agreement 
sought  to  be  recorded  has  been  super- 
seded and  brought  to  an  end  by  the  re- 
port of  a  referee  appointed  by  a  joint 
letter,  that  incapacity  had  ceased.  Mc- 
Naughton  v.  Cunningham  [1909-10]  S. 
C.  980,  47  Scot.  L.  R.  781,  3  B.  W.  Comp. 
Cas.  576,  577. 

12  Where  the  registrar  has  refused  to 
register  an  agreement  between  the  em- 
ployer and  the  workman  for  substitution 
of  a  lump  sum  for  weekly  payments, 
and  the  matter  has  been  referred  to  the 
judge  under  sched.  II.,  cl.  9  (d),  all 
the  latter  can  do  is  to  decide  whether 
the  agreement  ought  or  ought  not  to  be 


registered.  Mortimer  v.  Secretan  [1909} 
2  K.  B.  77,  78  L.  J.  K.  B.  N.  S.  521,  lOO 
L.  T.  N.  S.  721. 

Objections  by  the  employers  that  an 
agreement  had  been  made  under  essen- 
tial error  as  to  the  rights  of  parties  un- 
der the  act,  and  that  the  sum  agreed  ta 
be  paid  was  more  than  half  of  the  work- 
man's average  weekly  earnings,  are  ir- 
relevant as  answers  to  a  petition  for 
warrant  to  register  an  agreement  which 
is  not  denied.  Macdonald  v.  Fairfield 
Shipbuilding  &  Engineering  Co.  (1905) 
8  Sc.  Sess.  Cas.  5th  series,  8. 

The  refusal  of  the  county  court  judge- 
to  record  an  agreement  for  a  lump  sum 
settlement,  on  the  ground  of  inadequacy,, 
will  not  bind  him  to  award  compensa- 
tion to  the  workman  on  his  subsequent 
application  for  compensation,  where  the 
judge  finds  that  the  incapacity  is  no- 
longer  due  to  the  accident.  Beech  v. 
Bradford  Corp.  (1911)  4  B.  W.  Comp. 
Cas.  236. 

It  is  the  duty  of  the  county  court, 
judge  to  pass  upon  the  adequacy  of  an 
agreement  for  the  redemption  of  a 
weekly  payment  by  a  lump  sum.  The- 
Segura  v.  Blampied  (1911)  4  B.  W. 
Comp.  Cas.  192. 

The  arbitrator  can  competently  deter- 
mine the  validity  of  an  alleged  dis- 
charge, in  an  application  to  record  a. 
memorandum  of  agreement.  Hanley  v. 
Niddrie  &  B.  Coal  Co.  [1909-10]  S.  C. 
875. 

Under  sched.  2,  §  9,  subs.  B,  where  a 
workman  has  returned  to  work  at  the- 
same  or  better  wages  than  before  the- 
accident,  but  is  subsequently  dismissed 
because  of  a  reduction  of  the  staff,  and 
not  because  of  incapacity,  he  cannot 
have  the  unrecorded  agreement  under 
which  he  has  been  receiving  compensa- 
tion recorded.  Matthevys  v.  Baird  [1910] 
S.  C.  689,  47  Scot.  L.  R.  627. 

An    agreement    to    give    an    injured 
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The  arbitrator  may  refer  a  case  to  a  medical  referee  whenever  the 
■evidence  as  to  the  condition  of  the  workman  is  conflicting.^' 

Notwithstanding  a  reference  to  the  medical  referee,  the  county 
judge  should  form  an  independent  judgment,  and  is  not  bound  by 
the  referee's  report.^* 

It  has  been  held,  in  construing  par.  4.  of  rule  56a  of  the  Rules  of 
1908,  that  if  someone  on  behalf  of  infant  dependents  agreed,  so  far 
.as  he  could,  to  the  payment  of  a  certain  sum  into  court,  and  the  regis- 
i;rar  was  satisfied  with  the  amount  and  signed  the  receipt,  the  agree- 
ment was  binding  upon  the  infant.^* 

D.     Industrial  diseases. 

1839.  Text  of  third  schedule. —  The  third  schedule,  mentioned  in  § 
:8  of  the  act,  is  given  below. 

DESCBIPTION   OF  DISEASE.  DESCRIPTION   OP  PROCESS. 

Anthrax Handling  of  wool,  hair,  bristles,  hides, 

and   skins. 

lead  poisoning  or  its  sequelae Any  process  involving  the  use  of  lead 

or  its  preparations  or  compounds. 
Any  process  involving  the  use  of  mer- 
Mercury  poisoning  or  its  sequelse   ....        cury    or    its    preparations    or    com- 
pounds. 
Any  process  involving  the  use  of  phos- 
Phosphorus    poisoning    or    its    sequelae        phorus   or    its   preparations   or   com- 
pounds. 
Any   process   involving  the   use   of   ar- 
Arsenie  poisoning  or  its  sequelae senic    or    its    preparations    or    com- 
pounds. 
Ankylostomiasis  Mining. 

workman  a  lump  sum  and  to  give  him  report  as  to  the  condition  of  the  work- 

"regular"    employment    in    lieu    of    all  man.     Niddrie  &  B.  Coal  Co.  v.  M'Kay 

claims  under  the  act  is  not  broken  by  a  (1903)   5  Sc.  Sess.  Cas.  5th  series,  1121. 

dismissal   of   the  workman   after   three  The  power  of  the  county  court  judge 

years,   where   the    agreement   contained  to  submit  a  case  to  a  medical  referee 

no  term  of  endurance  for  the  employ-  under  sched.  II.,  par.  15,  extends  to  a 

ment.     Lawrie  v.  Brown   [1908]    S.   C.  case  where  the  workman  had  been  killed. 

705.  Carolan  v.  Harrington   [1911]   2  K.  B. 

13  The  county  court  judge  is  entitled  733,  80  L.  J.  K.  B.  N.  S.  1153,  105  L.  T. 

to  refer  a  case  in  which  the  medical  evi-  N.  S.  271,  27  Times  L.  R.  486,  4  B.  W. 

dence  is  conflicting,  to  a  medical  referee.  Comp.   Cas.  253. 

Henricksen  v.  The  tSwanMlda,  (1911)   4  'Li  Quinv,  v.  Flynn   (1910)   44  Ir.  Law 

B.  W.  Comp.  Cas.  233.  Times   183,   3   B.   W.   Comp.   Cas.   594; 

It    is    competent   for   the    arbitrator,  Jackson  v.  Scotstoun  Estate  Go.  [1911] 

-with  the  view  of  fixing  the  weekly  pay-  S.  C.  564,  48  Scot.  L.  R.  440,  4  B.  W. 

ment  in  the  application  for  review,  to  Comp.     Cas.     381;     Dowds    v.     Bennie 

remit    to    a    medical    practitioner    ap-  (1902)   5  Sc.  Sess.  Cas.  5th  series,  268. 

pointed  for  the  purposes  of  the  act  to  '^^  Rhodes  v.   Soothill  Wood  Colliery 
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Where  regulations  or  special  rules  made  under  any  act  of  Parliament  for  the 
protection  of  persona  employed  in  any  industry  against  the  risk  of  contracting 
lead  poisoning  require  some  or  all  of  the  persons  employed  in  certain  processes 
specified  in  the  regulations  or  special  rules  to  be  periodically  examined  by  a 
certifying  or  other  surgeon,  then,  in  the  application  of  this  schedule  to  that 
industry,  the  expression  "process"  shall,  unless  the  Secretary  of  State  otherwise 
■directs,  include  only  the  processes  so  specified. 

A  workman  is  not  necessarily  barred  from  compensation  because 
lie  falsely  stated  in  his  application  lie  had  not  used  white  lead  when 
employed  by  other  persons.* 

E.  Employments  to  which  the  act  of  1897  is  applicable. 

1840.  [778a]  Text  of  sections  7-10.— Sec.  7.— (1)  This  act  shall  apply 
lonly  to  employment  by  the  undertakers  as  hereinafter  defined,  on  or  in  or  about 
■a,  railway,  factory,  mine,  quarry,  or  engineering  work,  and  to  employment  by 
ithe  undertakers  as  hereinafter  defined,  on  in  or  about  any  building  which  ex- 
•ceeds  30  feet  in  height  and  is  either  being  constructed  or  repaired  by  means  of  a 
.scaffolding,  or  being  demolished,  or  on  which  machinery  driven  by  steam,  water, 
•or  other  mechanical  power,  is  being  used  for  the  purpose  of  the  construction, 
repair,  or  demolition  thereof. 

(2)  In  this  act  "railway"  means  the  railway  of  any  railway  company  to 
■which  the  regulation  of  railways  act  1873,  applies,  and  includes  a  light  railway 
made  under  the  light  railways  act  1896;  and  "railway"  and  "railway  company" 
have  the  same  meaning  as  in  the  said  acts  of  1873  and  1896;  "factory"  has  the 
.same  meaning  as  in  the  factory  and  workshop  acts  1878  to  1891,  and  also 
includes  any  dock,  wharf,  quay,  warehouse,  machinery,  or  plant,  to  which  any 
provision  of  the  factory  acts  is  applied  by  the  factory  and  workshop  act  1895, 
and  every  laundry  worked  by  steam,  water,  or  other  mechanical  power;  "mine" 
means  a  mine  to  which  the  coal  mines  regulation  act  1887,  or  the  metalliferous 
mines  regulation  act  1872,  applies;  "quarry"  means  a  quarry  under  the  quarries 
act  1894;  "engineering  work"  means  any  work  of  construction  or  alteration  or 
repair  of  a  railroad,  harbor,  dock,  canal,  or  sewer,  and  includes  any  other  work 
for  the  construction,  alteration,  or  repair  of  which  machinery  driven  by  steam, 
water  or  other  mechanical  power  is  used;  "undertakers"  in  the  case  of  a  railway 
means  the  railway  company;  in  the  case  of  a  factory,  quarry,  or  laundry  means 
the  occupier  thereof,  within  the  meaning  of  the  factory  and  workshop  acts  1878 
to  1895;  in  the  case  of  a  mine  means  the  owner  thereof  within  the  meaning  of 
the  coal  mines  regulation  act  1887,  or  the  metalliferous  mines  regulation  act 
1872,  as  the  case  may  he;  in  the  case  of  an  engineering  work,  means  the  person 
undertaking  the  construction,  alteration,  or  repair;  and  in  the  case  of  a  building 
means  the  persons  undertaking  the  construction,  repair,  or  demolition;  "em- 
ployer" includes  any  body  of  persons,  corporate  or  unincorporate,  and  the  legal 
personal  representative  of  a  deceased  employer;  "workman"  includes  every  per- 

<7o.   [1908]   W.  N.  252,   [1909]   1  K.  B.       i  Taylor   v.    Burnham    [1910]    S.    C. 

191,  78  L.  J.  K.  B.  N.  S.  141,  100  L.    705,  47  Scot.  L.  R.  643,  3  B.  W.  Comp. 
T.  N.  S.  14.  Cas.  569. 

M.  &  S.  Vol.  v.— 345. 
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son  who  is  engaged  in  an  employment  to  which  this  act  applies,  whether  by  way 
of  manual  labor  or  otherwise,  and  whether  his  agreement  is  one  of  service  or 
apprenticeship  or  otherwise,  and  is  expressed  or  implied,  is  oral  or  in  writing. 
Any  reference  to  a  workman  who  has  been  injured  shall,  where  the  workman 
is  dead,  include  a  reference  to  his  legal  personal  representative,  or  to  his  de- 
pendents, or  other  person  to  whom  compensation  is  payable;  "dependents"  means 
(a)  in  England  and  Ireland,  such  members  of  the  workman's  family  specified  in 
the  fatal  accidents  act  1846,  as  were  wholly  or  in  part  dependent  upon  the  earn- 
ings of  the  workman  at  the  time  of  his  death;  and  (6)  in  Scotland,  such  of  the 
persons  entitled  according  to  the  law  of  Scotland  to  sue  the  employer  for  dam- 
ages or  solatium  in  respect  of  the  death  of  the  workman,  as  were  wholly  or 
in  part  dependent  upon  the  earnings  of  the  workman  at  the  time  of  his  death. 

(3)  A  workman  employed  in  a  factory  which  is  a  shipbuilding  yard  shall 
not  be  excluded  from  this  act  by  reason  only  that  the  accident  arose  outside 
the  yard  in  the  course  of  his  work  upon  a  vessel  in  any  dock,  river,  or  tidal 
water  near  the  yard. 

This  section  was  omitted  in  the  later  act. 

As  to  the  meaning  of  the  word  "workman,"  see  §  19Y0,  post. 

As  to  the  meaning  of  the  word  "dependents,"  see  §  1826,  ante. 

1841.  [779]  Scope  and  effect  of  these  provisions;  generally. — 
From  the  provisions  above  set  out  it  will  be  seen  that  the  right  of  the 
servant  to  recover  compensation  under  the  act  is  made  to  depend,  in 
the  majority  of  instances,  upon  two  distinct  tests,  viz.:  (1)  physical 
contiguity  with  respect  to  the  locality  in  which  one  or  other  of  cei^ 
tain  specified  classes  of  business  are  carried  on;  and  (2)  the  charac- 
ter of  the  operations  in  which  the  servant  is  engaged.  In  any  case  in 
which  the  former  of  these  tests  is  controlling,  the  essential  subject  of 
inquiry  is  the  import  of  the  phrase  "on  or  in  or  about."  The  appli- 
cability of  the  latter  test  is  a  question  which  hinges  upon  the  conno- 
tation of  the  various  terms  used  to  designate  the  various  kinds  of 
business  which  fall  within  the  purview  of  the  act. 

1842.  [780]  Meaning  of  the  phrase  "on  or  in  or  about,"  when  used  in 
connection  with  various  kinds  of  concerns.—  In  the  subjoined  note  is 
stated  the  effect  of  the  cases  which  turn  directly  upon  the  question 
whether  the  conditions  of  physical  contiguity  implied  by  the  phrase 
"on  or  in  or  about"  existed  at  the  time  of  the  accident,  with  regard 
to  certain  localities  in  which  one  or  other  of  the  various  kinds  of 
business  which  are  covered  by  the  act  was  carried  on.^ 

1  (a)   On  or  in  or  about  a  railway. —  and  from  a  station  of  the  company  is 

(See  also  §  1845,  post.)  The  conditions,  injured  owing   to   the   fact  that,   after 

contemplated  by  these  words  do  not  ex-  his    day's    work    is    finished,    his    horse 

ist  where  a  carter  in  the  employ  of  a  bolts  just  outside  the  gate  of  the  station 

contractor  for  the  cartage  of  goods  to  and  dashes  into  a  shop  31S  yards  dis- 
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tant.  Bathgate  v.  Galedonicm  B.  Co. 
(1901)  4  Sc.  Sess.  Cas.  5th  series,  313, 
39  Scot.  L.  R.  246,  9  Scot.  L.  T.  334. 

Nor  can  any  compensation  be  recov- 
ered under  the  act,  where  the  conductor 
of  a  freight  train  met  with  an  accident 
about  j  of  a  mile  from  the  main  line 
of  a  railway,  from  which  a  private  sid- 
ing belonging  to  a  trading  company  di- 
verged. Brodie  v.  'North  British  R.  Co. 
(1900)  3  Sc.  Sess.  Cas.  5th  series,  75, 
38  Scot.  L.  R.  38,  8  Scot.  L.  T.  248. 
With  respect  to  this  case  it  should  be 
observed  that  the  siding  itself  was  not 
a  "railway"  for  the  purposes  of  the  act, 
as  it  was  not  one  to  which  the  regula- 
tion of  railways  act  1873,  referred  to  in 
section  7,  subs.  2,  was  applicable.  See 
§  1845,  post. 

In  England  the  accepted  doctrine  is 
that  no  part  of  the  premises  of  a  rail- 
way company  can  be  regarded  as  being 
"used  for  purposes  of  public  traffic," 
within  the  meaning  of  the  regulation  of 
railways  act,  unless  some  one  of  the 
processes  directly  connected  with  the 
operation  of  the  trains  are  conducted 
thereon.  This  doctrine  is  assumed  to 
involve  the  consequence  that  no  recovery 
can  be  had  under  the  compensation  act 
where  the  accident  occurs  in  a  railway 
refreshment  room,  which  the  only  en- 
trance for  the  public  is  from  the  station 
platform.  Milner  v.  Great  Northern  R. 
Co.  [1900]  1  Q.  B.  (C.  A.)  795,  82  L.  T. 
N.  S.  187,  69  L.  J.  Q.  B.  N.  S.  427,  64 
J.  P.  291,  48  Week.  Rep.  387,  16  Times 
L.  R.  249. 

But  another  view  prevails  in  Scot- 
land, servants  having  been  allowed  to 
recover  where  the  accident  occurred  in 
a  smithy  within  the  area  of  a  yard, 
where  the  horses  used  by  a  railway  com- 
pany for  collecting  and  delivering  goods 
were  shod.  Caledonian  B.  Co.  v.  Breslin 
(1900)  2  Sc.  Sess.  Cas.  5th  series,  1158, 
37  Scot.  L.  R.  873,  8  Scot.  L.  T.  125. 

And  also  where  the  claimant  was  a 
carter  whose  business  it  was  to  de- 
liver to  consignees  goods  received  at  one 
of  the  stations  of  his  employers,  a  rail- 
way company.  Devvne  v.  Caledonian  R. 
Co.  (1899)  1  Sc.  Sess.  Cas.  5th  series, 
1105,  36  Scot.  L.  R.  877,  7  Scot.  L.  T. 
99. 

Of  these  two  theories  the  latter  would 
seem  to  be  the  preferable  one.  The 
English  decision  ignores  the  plain  and 
liberal  meaning  of  the  words  "on  or  in 
or  about,"  and  fastens  on  them  a  re- 
stricted significance  which  is  not  justi- 


fied by  any  of  the  phraseology  employed 
in  the  act  itself. 

(b)  "On,  in  or  about  a  factory." — 
Recovery  has  been  allowed  where  an 
employee  was  injured  while  loading  a 
cart  belonging  to  the  owners  of  the  fac- 
tory, standing  in  a  street  close  to  the 
entrance  to  the  factory  yard,  in  a  place 
where  it  was  usually  loaded.  Powell  v. 
Brown  [1899]  1  Q.  B.  (C.  A.)  157,  68 
L.  J.  Q.  B.  N.  S.  151,  79  L.  T.  N.  S. 
631,  47  Week.  Rep.  145,  15  Times  L.  R. 
65. 

And  where  a  workman  employed  as  a 
quay  laborer  at  a  wharf  was  injured  on 
the  street  outside  the  wharf  shed,  while 
engaged  in  removing  girders  to  the  side 
of  a  steamer.  Strain  v.  Sloan  (1901) 
3  Sc.  Sess.  Cas.  5th  series,  663,  38  Scot. 
L.  R.  475,  8  Scot.  L.  T.  498. 

And  where  a  car  driver  of  a  cable 
railway  company  was  injured,  while  oil- 
ing his  car  in  the  car  shed,  374  feet  dis- 
tant from  a  machine  room  adjoining  the 
shed  in  which  grips  and  other  parts  of 
the  cars  were  repaired.  Mooney  v.  Ed- 
inburgh d  D.  Tramwobys  Co.  (1901)  4 
Sc.  Sess.  Cas.  5th  series,  390,  38  Scot. 
L.  R.  260,  9  Scot.  L.  T.  366. 

Recovery  has  been  disallowed  where 
a  carter,  employed  by  the  occupiers  of  a 
factory  to  cart  goods  to  and  from  the 
factory,  was  injured  when  he  was  about 
a  mile  and  a  half  distant  from  the  fac- 
tory. Lowth  V.  Ilhotson  [1899]  1  Q.  B. 
1003,  80  L.  T.  N.  S.  341,  68  L.  J.  Q.  B. 
N.  S.  465,  47  Week.  Rep.  506,  15  Times 
L.  R.  264. 

And  where  a  laborer,  whose  duty  it 
was  to  fetch  water  in  a  cart  from  a 
brook  at  some  distance  along  the  main 
road,  for  the  use  of  a  factory,  was  in- 
jured while  returning  with  the  cart,  at 
a  spot  about  110  to  160  yards  distant 
from  the  engine  and  mortar-mill,  owing 
to  the  horse  running  away.  Fenn  v. 
Miller  [1900]  1  Q.  B.  788,  82  L.  T.  N. 
S.  284,  69  L.  J.  Q.  B.  N.  S.  439,  64  J.  P. 
356,  48  Week.  Rep.  369,  16  Times  L.  R. 
265. 

And  where  a  cart  used  to  carry  tim- 
ber from  a  factory  upset  about  2  miles 
away  from  the  factory,  and  injured  an 
employee.  Bell  v.  Whitton  (1899)  1 
Sc.  Sess.  Cas.  5th  series,  942,  36  Scot. 
L.  R.  754,  7  Scot.  L.  T.  59. 

And  where  the  workman  was  injured 
in  the  employment  of  a  firm  of  ship  re- 
pairers, while  repairing  a  ship  in  a 
public  dock  at  a  distance  from  his  em- 
ployer's factory  of  550  yards  in  a  direct 
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line,  and  about  a  mile  by  road.  Barclay 
V.  M'Kinnon  (1901)  3  Sc.  Sess.  Cas.  5th 
series,  436,  38  Scot.  L.  R.  321,  8  Scot. 
L.  T.  404,  affirmed  in  [1901]  A.  C.  269, 
85  L.  T.  N.  S.  286. 

The  expression  "employment  by  the 
undertakers  .  .  .  on  or  in  or  about 
a  .  .  .  factory"  means  employment 
by  the  undertakers  on,  in,  or  about  their 
own  factory.  A  workman,  therefore, 
who  is  sent  by  his  employers  on  their 
business  to  the  factory  of  a  third  party, 
and  is  there  injured  by  accident,  is  not 
entitled  to  compensation  under  the  act. 
Francis  v.  Turner  Bros.  [1900]  1  Q.  B. 
478;  Wrigley  v.  Whittaker  [1902]  A.  C. 
299,  71  L.  J.  K.  B.  N.  S.  600,  66  J.  P. 
420,  50  Week.  Rep.  656,  86  L.  T.  N.  S. 
775,  18  Times  L.  R.  559. 

In  a  case  where  a  railway  carter  was 
injured  while  taking  goods  from  a  fac- 
tory to  a  dray,  in  which  they  were  to 
be  conveyed  to  the  station  of  a  railway 
which  had  contracted  for  the  conveyance 
of  the  goods  for  a  lump  sum,  including 
both  collection  and  delivery,  it  was  held 
that  the  owners  of  the  factory  were  "un- 
dertakers," and  that  the  accident  oc- 
curred while  the  carter  was  employed 
"in  or  about"  the  factory.  MoGovernv. 
Cooper  (1901)  4  Sc.  Sess.  Cas.  5th  se- 
ries 249,  39  Scot.  L.  R.  102,  9  Scot.  L.  T. 
270.  But  this  decision  seems  to  be 
wholly  anomalous  and  unsound. 

It  has  been  held  that  a  workman  em- 
ployed on  board  a  ship  lying  in  dock  is 
not  employed  "on  or  in  or  about"  a 
dock,  and  is  therefore  not  employed  "on 
or  in  or  about"  a  factory,  whether  the 
dock  itself  is  or  is  not  a  "factory"  with- 
in the  meaning  of  that  word,  as  defined 
in  the  act.  (See  §  1846,  post.)  Flowers 
V.  Ghamlers  [1899]  2  Q.  B.  (C.  A.)  142, 
80  L.  T.  N.  S.  834,  68  L.  J.  Q.  B.  N.  S. 
648,  47  Week.  Rep.  513,  15  Times  L.  R. 
352.  But  this  case  was  overruled  in 
Raime  v.  Johscm  [1901]  A.  C.  404,  70  L. 
J.  Q.  B.  N.  S.  771,  49  Week.  Rep.  705, 
85  L.  T.  N.  S.  141,  17  Times  L.  R.  627. 

A  fireman  employed  in  a  steamship, 
who  was  injured  on  board  the  ship 
while  she  was  berthed  in  a  dock  where 
she  had  come  for  the  purpose  of  loading, 
is  not  injured  while  engaged  in  factory 
work,  within  the  meaning  of  the  act, 
when  the  work  alleged  was  not  such  re- 
pairs as  required  the  docking  of  the 
ship,  but  was  merely  the  ordinary  work 
on  the  ship.  Coyne  v.  Glasgow  Steam 
Coasters  Co.  [1906-07]   S.  C.  112. 

A  workman  at  work  in  a  shed  situ- 


ated about  half  a  mile  from  the  de- 
fenders' works,  and  having  no  direct 
connection  therewith  by  rail,  and  no 
steam,  water,  or  other  mechanical  power 
being  used  therein,  is  not  employed  "on 
or  in,  or  about"  the  defenders'  factory, 
and  is  not  entitled  to  compensation  for 
injuries  while  so  engaged.  Ferguson  v. 
Barclay  Sons  &  Coy  (1902)  5  Sc.  Sess. 
Cas.  5th  series,  105,  40  Scot.  L.  R.  58, 
10  Scot.  L.  T.  350. 

(c)  On  or  in  or  about  a  mine. — Re- 
covery has  been  allowed  where  a  servant 
was  injured  while  engaged  in  blasting 
boulders,  for  the  purpose  of  forming  a 
road  to  be  used  in  the  operation  of  a 
mine  which  was  being  opened  a  few 
yards  away.  Ellison  v.  Longden  (1901) 
18  Times  L.  R.  (C.  A.)  48. 

And  where  a  brakeman  in  the  service 
of  a  colliery  company  was  injured  while 
coupling  cars  on  a  siding  belonging  to 
the  company.  Monaghan  v.  United  Col- 
lieries (1900)  3  Sc.  Sess.  Cas.  5th  series, 
149,  38  Scot.  L.  R.  92,  8  Scot.  L.  T.  261. 

A  drum-house  and  sidings  on  a  pri- 
vate line  of  railroad  which  connects  the 
mine  with  a  main  line  of  railroad  is  on 
or  in  or  about  a  "mine,"  although  lo- 
cated at  a  distance  of  800  yards  from 
the  mine.  Anderson  v.  Lochgelly  Iron 
&  Goal  Go.  (1904)  7  Sc.  Sess.  Cas.  5th 
series,  187. 

Recovery  has  been  disallowed  where 
an  engine  driver  in  the  employ  of  col- 
liery owners  was  killed  about  |  of  a 
mile  from  the  pit  mouth  of  the  colliery, 
while  his  engine  was  drawing  a  coal 
train  to  the  depot  where  the  coal  was 
stored.  Turnbull  v.  Lambton  Collieries 
Go.  (1900)  82  L.  T.  N.  S.  (C.  A.)  589, 
16  Times  L.  R.  369,  64  J.  P.  404. 

And  where  an  injury  was  received  by 
a  workman,  who,  after  the  conclusion  of 
his  day's  work,  was  walking  home  along 
a  private  railway  belonging  to  his  em- 
ployer, and  was  run  over  at  a  point 
about  230  yards  from  the  place  where  he 
worked.  Caton  v.  Sum/merlee  &  M.  Iron 
d  Goal  Go.  (1902)  4  Sc.  Sess.  Cas.  5th 
series,  989,  39  Scot.  L.  R.  762,  10  Scot. 
L.  T.  204. 

A  workman  employed  as  a  carter  at 
a  coal  mine,  who  sustained  fatal  in- 
juries while  transferring  timber  to  a 
colliery  cart  from  a  railway  wagon  at 
a  railway  siding  belonging  to  and  in 
the  occupation  of  a  railway  company,  at 
a  distance  of  about  400  yards  from  the 
pit, — the  distance  being  made  up  of  ( 1 ) 
railway    siding    (123    yards),    (2)    the 
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1843.  [781]  "On  or  in  or  about  a  building"  which  exceeds  30  feet  in 
height. — a.  Height  of  building. — In  an  arbitration  before  the  county 
court  under  this  act,  the  question  whether  a  building  "exceeds  30  feet 
in  height,"  within  the  meaning  of  this  section,  is  a  question  of  fact 
to  be  determined  by  the  county  court  judge,  having  regard  to  the 
particular  circumstances  existing  at  the  time  of  the  accident  to  the 
workman.^ 


breadth  of  a  public  road,  and  (3)  a 
private  cart  road  leading  to  the  pit 
(259  yards) — ,  was  not  injured  in  the 
course  of  employment  "on  or  in  or 
about  a  mine."  Coylton  Coal  Co.  v.  Dav- 
idson (1905)  7  Sc.  Sess.  Cas.  5th  se- 
ries, 727. 

An  employee  engaged  in  screening 
tailings  in  a  tailings  aera  which  was 
located  about  three-quarters  of  a  mile 
from  the  mining  lease  is  "employed  in 
or  about  a  rame."Taylor  v.  The  Ceoil 
Syndicate  (1906)  Queensl.  St.  Rep.  324. 
(d)  On  or  in  or  about  "engineering 
vxirk." — These  words  are  not  descriptive 
of  an  accident  which  occurred  to  a  work- 
man while  he  was  engaged  in  unloading 
from  a  hopper,  amout  IJ  miles  out  at 
sea,  mud  dredged  from  a  harbor,  not- 
withstanding that  he  was  at  times  em- 
ployed on  the  dredger.  Chamiers  v. 
Whitehaven  Harlour  Comrs.  [1899]  2 
Q.  B.  (C.  A.)  132,  68  L.  J.  Q.  B.  N.  S. 
740,  80  L.  T.  N.  S.  586,  47  Week.  Rep. 
533.  15  Times  L.  R.  341. 

No  compensation  can  be  recovered  for 
an  injury  received  in  unloading  and 
stacking  rails  in  a  yard  which  was  700 
yards  distant  from  the  place  where  the 
old  rails  were  being  torn  up  and  new 
ones  laid.  Black  v.  Dick,  Kerr  d  Co. 
[1906]  A.  C.  325,  75  L.  J.  K.  B.  N.  S. 
569,  94  L.  T.  N.  S.  802,  22  Times  L.  R. 
548. 

A  workman  engaged  in  the  erection 
of  gas  engines  for  generating  electricity 
for  a  shipbuilding  yard,  at  a  distance  of 
150  yards  from  where  docks  were  being 
constructed,  was  not  engaged  on,  in,  or 
about  an  engineering  work.  Rimmer  v. 
Premier  Oas  Engine  Co.  (1907)  97  L.  T. 
N.  S.  226,  23  Times  L.  R.  610. 

A  workman  employed  by  a  subcon- 
tractor to  cart  sand  for  the  construction 
of  a  railway,  who  was  injured  at  a 
point  2J  miles  from  the  works,  is  not 
injured  "on  or  in  or  about"  engineering 
work.  Pattison  v.  WUte  (1904)  20 
Times  L.  R.  775. 


iMcGrath  v.  Neill  [3902]  1  K.  B. 
(C.  A.)  211,  71  L.  J.  K.  B.  N.  S.  58,  66 
J.  P.  180,  50  Week.  Rep.  162,  18  Times 
L.  R.  36,  approving  a  finding  that  Ihe 
building  was  over  30  feet  in  height, 
where  the  judge  took  the  lowest  par|  of 
the  footings  as  the  level  from  whioll  to 
estimate  the  height,  and  there  waa  no 
evidence  to  show  that,  at  the  time,  any- 
thing more  than  the  footings  had  been 
covered  in. 

An  accident  to  a  workman  employed 
on,  in,  or  about  a  building  in  the  course 
of  construction,  which  does  not  at  the 
time  exceed  30  feet  in  height,  although 
it  is  intended  that  when  completed  it 
shall  exceed  such  height,  is  not  within 
the  act.  Billings  v.  Balloioay  [1899] 
1  Q.  B.  (C.  A.)  70,  68  L.  J.  Q.  B.  N.  S. 
16,  79  L.  T.  N.  S.  396,  47  Week.  Rep. 
105,  15  Times  L.  R.  53. 

A  finding  that  the  employment  of  the 
workman  was  upon  a  building  exceeding 
30  feet  in  height,  being  demolished,  is 
justifiable,  where  the  evidence  shows 
that,  although  the  building  had  been  re- 
duced to  less  than  30  feet,  the  partywall 
between  the  building  and  the  adjoining 
one  remained  intact  at  the  time  of  the 
accident,  and  was  more  than  30  feet  in 
height.  Knight  v.  CuUtt  [1902]  1  K. 
B.  31,  71  L.  J.  K.  B.  N.  S.  65,  50  Week. 
Rep.  113,  18  Times  L.  R.  26,  66  J.  P. 
52,  85  L.  T.  N.  S.  526. 

The  conditions  indicated  by  this 
phrase  are  satisfied  where  the  height  of 
the  building  without  including  the 
foundation,  is  more  than  30  feet.  Eat- 
stead  V.  Thomson  (1901)  3  Sc.  Sess. 
Cas.  5th  series,  668,  38  Scot.  L.  R.  473. 

Internal  communication  between  a 
building  over  30  feet  high  and  an  ad- 
joining building  less  than  that  height, 
coupled  with  the  fact  that  the  same 
business  is  carried  on  in  both  buildings, 
is  not  evidence  to  justify  a  finding  that 
the  lower  building  is  a  part  of  the 
higher,  and  that  a  workman  injured 
while  engaged  in  demolishing  the  lower 
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The  distance  from  the  ground  to  the  top  of  the  roof,  and  not  the 
distance  from  the  ground  to  the  top  of  the  walls,  is  to  be  considered 
in  determining  whether  a  building  is  more  than  30  feet  high,  within 
the  act.* 

Workmen  on  an  addition  to  a  building  which  is  over  30  feet  high 
were  within  the  protection  of  the  act,  although  the  addition  was  not 
then  of  that  height.' 

b.  "Being  constructed  or  repaired." — These  words  do  not  confine 
the  employment  to  the  construction  or  repair  of  the  building  as  a 
whole.  "Construction"  here  includes  a  case  where  the  building  has 
been  constructed  and  believed  to  be  complete,  but,  having  been  after- 
wards thought  to  be  faulty  and  unstable,  is  being  strengthened  by  the 
addition  of  stays  or  supports.* 

The  word  "repair"  includes  painting,  whitewashing,  and  dubbing 
the  ceiling  and  walls  of  the  interior  of  a  building,  where  the  paint- 
ing and  whitewashing  is  a  portion  of  the  work  necessary  to  finish  the 
building.^ 

On  the  ground  that  the  buildings  in  question  came  within  the  de- 


building  is  employed  on  the  demolition 
of  a  building  exceeding  30  feet  in  height. 
Rixsom  V.  Pritchard  [1900]  1  Q.  B.  800, 
82  L.  T.  N.  S.  186,  69  L.  J.  Q.  B.  N.  S. 
494,  16  Times  L.  R.  250. 

iHoddinott  v.  Neieton  (1899)  68  L. 
J.  Q.  B.  N.  S.   (C.  A.)   495  [1899]  1  Q. 

B.  1018,  47  Week.  Rep.  499,  80  L.  T. 
N.  S.  558,  15  Times  L.  R.  299,  aifirmed 
as  to  this  point  in  [1901]  A.  C.  49,  70 
I/.  J.  Q.  B.  N.  S.  150,  49  Week.  Rep. 
380,  84  L.  T.  N.  S.  1,  17  Times  L.  R. 
134. 

i  Hartley  v.  Quich  [1905]  1  K.  B. 
359,  74  L.  J.  K.  B.  N.  S.  257,  92  L.  T. 
N.  S.  191,  21  Times  L.  R.  207. 

4  In  Hoddinott  v.  Newton   [1901]   A. 

C.  49,  reversing  [1899]  1  Q.  B.  (C.  A.) 
1018,  68  L.  J.  Q.  B.  N.  S.  495,  47  Week. 
Rep.  499,  80  L.  T.  N.  S.  558,  15  Times 
L.  R.  299,  Lord  Macnaghten  said :  "Con- 
struction, repair,  demolition, — these 
three  operations  cover,  I  think,  every 
varying  phase  in  the  life  of  a  building, 
from  its  beginning  to  its  end."  Lord 
Morris  said:  "In  my  opinion,  when  you 
realize  what  the  entity  called  the  build- 
ing is,  all  operations  on  it  must  be  ei- 
ther constructing,  or  repairing,  or  de- 
molishing,— alteration  in  its  construc- 
tion is,  in  my  opinion,  constructing.  . 
.  .  In  my  opinion,  whether  'completed 
or  not  completed,  if  work  of  the  nature 


of  construction  goes  on,  that  is  con- 
structing, and  if  work  in  the  nature  of 
repair,  that  is  repairing;  and  there  is 
no  room  for  any  third  operation  of  so- 
called  alteration  as  distinct  from  con- 
structing or  repairing."  Lords  Shand 
and  Lindley  dissented  from  the  judg- 
ment of  the  majority. 

^Reddy  v.  Broderick  [1901]  2  I.  R. 
328. 

A  large  amount  of  whitewashing  work 
was  being  done  upon  a  school  building 
more  than  30  feet  high,  by  means  of  a 
scaffolding,  and  a  workman,  employed 
upon  the  work  was  killed  owing  to  the 
collapse  of  the  scaffolding.  Held,  that 
the  building  was  "being  repaired"  by 
means  of  a  scaffolding.  Dredge  v.  Gon- 
v>ay  [1901]  2  K.  B.  42,  84  L.  T.  N.  S. 
345,  70  L.  J.  Q.  B.  N.  S.  494,  49  Week. 
Rep.  518,  17  Times  L.  R.  355. 

The  court  stated  that  the  effect  of  the 
decision  in  Hoddinott  v.  'Newton  [1901] 

A.  C.  49,  84  L.  T.  N.  S.  1,  70  L.  J.  Q. 

B.  N.  S.  150,  49  Week.  Rep.  380,  17 
Times  L.  R.  134,  supra,  was  to  overrule 
the  earlier  ruling  {Wood  v.  Walsh 
[1899]  1  Q.  B.  1009,  80  L.  T.  N.  S.  345, 
68  L.  J.  Q.  B.  N.  S.  492,  63  J.  P.  212, 
47  Week.  Rep.  504,  15  Times  L.  R.  279) 
that  the  ordinary  outside  painting  of  a 
building  is  not  "repair"  within  the 
meaning  of  the  act. 
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scriptive  words,  "being  constructed  by  a  scaffolding,"  recovery  has 
been  allowed  in  a  case  where,  at  the  time  of  the  accident,  the  compo- 
nent parts  of  the  scaffolding  were  lying  on  the  ground  ready  for  use, 
but  the  scaffolding  itself  had  not  been  erected ;  ^  and  where  the  build- 
ing itself  had  been  completed,  but  the  scaffolding  was  still  standing.' 

c.  What  is  a  "scaffolding." — It  is  now  deiinitely  settled  that  the 
word  "scaffolding"  is  not  restricted  to  those  permanent  external  struc- 
tures to  which  the  word  is  most  commonly  applied,  but  also  embraces 
an  internal  staging,  arranged  by  means  of  planks  and  trestles  and 
without  poles.*  Whether  a  mere  temporary  staging  of  this  kind  is  a 
scaffolding  is  a  mixed  question  of  law  and  fact.  When  the  facts  are 
ascertained  it  is  a  question  of  law,  upon  which  a  court  of  review  is  not 
only  entitled,  but  bound,  to  express  an  opinion.* 

The  cases  dealing  with  the  question  whether  a  ladder  is  a  "scaffold- 
ing" within  the  meaning  of  the  act  are  conflicting.  In  some  cases  it 
has  been  held  to  be  a  conclusion  of  law  that  a  ladder  used  in  the" 

eHalstead  v.  Thomson  (1901)  3  Sc.  80  L.  T.  N.  S.  558,  15  Times  L.  E.  299. 
Sess.  Cas.  5th  series,  668.  The  special  It  is  not  necessary  that  the  scaffold 
consideration  on  which  the  court  relied  be  put  up  by  the  undertaker;  it  is  suffi- 
was  that  "the  scaffolding  was  regularly  cient  that  the  building  is  being  con- 
used  from  time  to  time  by  all  the  trades-  structed  by  means  of  the  scaffold, 
men  engaged  in  the  work  during  the  Fletcher  v.  Havoley  (1905)  21  Times  L. 
construction  of  the  building,  both  prior  R.  191. 
and  subsequently  to  the  accident."  9  Hoddinott  v.  Newton  [1901]   A.  C. 

7  A  builder  erected  a  scaffolding  for  49,  84  L.  T.  N.  S.  1,  70  L.  J.  Q.  B.  N.  S. 
tlie  purpose  of  raising  building  materi-  150,  49  Week.  Rep.  380,  17  Times  L.  R. 
als   from   a   lower   level   to  the  higher  134,  per  Lord  Macnaghten. 

level   on  which   the   building  which   he  A  new  house  more  than  30  feet  high 

was  constructing  stood.   After  the  build-  had  been   roofed  in,  and  workmen  em- 

ing  was  complete,  and  while  it  was  in  ployed  by  the   builder  were   plastering 

actual  use,  a  workman  was  injured  as  the  walls  and  ceilings  inside  tl-e  house, 

he   was   removing  gear   from   his   scaf-  for  which  purpose  trestles  and  boards 

folding.     Held,  that  the  workman  was  were  being  used.    One  of  the  men,  while 

employed  on  a  building  which  was  "be-  standing  on  the  floor  of  the  top  landing 

ing  constructed"  by  means  of  a  scaffold-  plastering  the  wall,  fell  down  the  well 

ing.     Frid  v.  Fenton    (1900)    82  L.  T.  of  the  staircase,  there  being  no  railing, 

N.  S.   (C.  A.)   193,  69  L.  J.  Q.  B.  N.  S.  and   was   killed.     At    that   time   other 

437,  16  Times  L.  R.  267.  workmen  were  at  work  plastering  some 

So  a  recovery  was  allowed  where  an  of   the    rooms,    and   were    standing    on 

employee  of  a  plumbing  contractor  was  boards  placed  across  trestles  4  feet  high, 

sent  to  measure  up  the  plumbing  after  in  order  to  enable   them  to  reach  the 

that  work  was  completed,  although  the  ceilings   and  upper   part  of  the  walls, 

building  was  still  being  constructed  "by  It  was  held  that  there  was  evidence  to 

means  of  a  scaffold."    Plant  v.  Wright  justify   a  finding  of  the   county  judge 

[1905]  1  K.  B.  353,  74  L.  J.  K.  B.  N.  S.  that  such  arrangement  of  trestles  and 

331    53  Week.  Rep.  358,  92  L.  T.  N.  S.  boards  was  a  "scaffolding."     Maude  v. 

720,  21  Times  L.  R.  217.  Brook  [1900]   1  Q.  B.  575,  69  L.  J.  Q. 

8  Hoddinott  v.  Newton  [1901]  A.  C.  B.  N.  S.  322,  64  J.  P.  181,  48  Week.  Rep. 
49,  84  L.  T.  N.  S.  1,  70  L.  J.  Q.  B.  N.  S.  290,  82  L.  T.  N.  S.  39,  16  Times  L.  R. 
150,  49  Week.  Rep.  380,  17  Times  L.  R.  164.  Collins,  L.  J.,  dissented,  being  of 
134,  reversing  [1899]  1  Q.  B.  1018,  68  L.  opinion  t^at  the  word  "scaffolding" 
J.  Q.  B.  N.  S.  495,  47  Week.  Rep.  499,  ought  to  be  construed  in  its  ordinary 
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ordinary  -way  is  not  embraced  in  the  word  "scaffolding."  "  But  what 
appears  to  have  become  the  settled  rule  is  that  whether  a  ladder  is  a 
scaffolding  within  the  meaning  of  the  act  is  a  question  of  fact,  and 
ordinarily  the  finding  of  the  arbitrator  will  not  be  disturbed." 


popular  meaning,  taken  in  connection 
with  its  context,  and  that  it  meant  some 
structure  of  planks  and  supports  capa- 
ble of  being  used  for  the  construction 
or  repair  of  a  building  over  30  feet  in 
height. 

A  new  house  more  than  30  feet  high 
had  been  roofed  in  and  the  external  scaf- 
folding removed.  The  applicant  was  en- 
gaged in  plastering  the  walls  and  ceil- 
ing in  one  of  the  rooms,  and  in  order  to 
reach  his  work  was  standing  on  a  struc- 
ture of  trestles,  with  boards  on  them. 
While  at  work  in  this  manner  he  met 
with  an  accident,  for  which  he  claimed 
compensation.  An  arbitrator  appointed 
by  a  county  court  judge  decided  that 
the  structure  was  not  a  scaffolding,  and 
refused  to  make  an  award  of  compensa- 
tion, but  referred  the  matter  to  the 
court  judge,  who  reversed  the  decision 
of  the  arbitrator  and  awarded  the  com- 
pensation provisionally  settled  by  the 
arbitrator.  On  appeal  it  was  held  that 
the  question  whether  the  structure  was 
a  scaffolding  or  not  was  a  question  for 
the  arbitrator,  and  that  his  finding  was 
not  open  to  review.  Ferguson  v.  Green 
[1901]  1  K.  B.  25,  70  L.  J.  K.  B.  N.  S. 
21,  64  J.  P.  819,  49  Week.  Rep.  105,  83 
L.  T.  N.  S.  461,  17  Times  L.  R.  41. 

The  word  "scaffolding"  includes  an 
internal  staging  formed  by  planks  rest- 
ing on  the  step  of  a  ladder  and  upon 
one  of  the  roof  principals  in  the  center 
of  a  room.  Reddy  v.  Broderick  [1901] 
2  I.  R.    (C.  A.)   328. 

10  Wood  v.  Walsh  [1899]  1  Q.  B.  1009, 
68  L.  J.  Q.  B.  N.  S.  492,  63  J.  P.  212, 
47  Week.  Rep.  504,  80  L.  T.  N.  S.  345, 
15  Times  L.  R.  279 ;  M'Donald  v.  Hobbs 
(1899)  2  Sc.  Sess.  Cas.  5th  series,  3, 
37  Scot.  L.  R.  4,  7  Scot.  L.  T.  157,  36 
Scot.  L.  R.  393;  Campbell  v.  Sellars 
(1903)  5  Sc.  Sess.  Cas.  5th  series,  900, 
40  Scot.  L.  R.  643,  11  Scot.  L.  T.  89 
(no  "ividence  that  ladder  was  used  other 
than  in  the  ordinary  way). 

11  In  one  case  the  finding  of  the  coun- 
ty court  judge  that  a  ladder  used  in 
whitewashing  by  placing  it  against  the 
building,  and  the  workmen  sitting  or 
standing  on  the  rungs,  was  not  a  scaf- 
folding, was  held  binding  on  the  court 


of  appeal.  Crowther  v.  West  Ridingi 
Window  Cleaning  Co.  [1904]  1  K.  B. 
232,  73  L.  J.  K.  B.  N.  S.  71,  68  J.  P.  122,. 
52  Week.  Rep.  374. 

In  another  the  court  of  appeal  refused' 
to  disturb  a  finding  to  the  effect  that  * 
ladder  placed  so  that  one  end  rested  on 
the  ground  and  the  other  against  the 
parapet  of  a  house  was  not  a  "scaffold- 
ing." Marshall  v.  Rudeforth  [1902]  2 
K.  B.  175,  71  L.  J.  K.  B.  N.  S.  781,  66 
J.  P.  627,  50  Week.  Rep.  596,  86  L.  T. 
N.  S.  752,  18  Times  L.  R.  649. 

On  the  other  hand,  in  O'Brien  v.  Dob- 
Ue  [1905]  1  K.  B.  346,  the  finding  that, 
a  ladder  upon  which  a  workman  was 
standing  to  do  some  work  was  a  scaf- 
folding was  upheld.  Mathew,  L.  J.,  said : 
"It  [the  ladder]  was  put  to  answer  the 
purposes  that  might  be  secured  by  at 
scaffolding,  because  the  workmen  did' 
not  have  recourse  to  it  merely  to  pass, 
up  and  down;  but  it  was  put  there,  and' 
intended  to  be  used  there,  and  was  used; 
there,  as  a  support  for  the  workman  at 
a  certain  height  from  the  ground  to  en- 
able him  to  do  part  of  the  work  that  he- 
had  to  do.  Under  those  circumstances 
it  seems  to  me  that  there  is  nothing  in 
the  cases  that  have  been  decided  which 
precludes  us  from  taking  the  view  that 
there  was  evidence  before  the  learned 
arbitrator  that  this  structure  was  not, 
being  used  merely  as  a  ladder,  but  was^ 
being  used  for  the  additional  purpose- 
of  affording  support  to  the  workman. 
I  consider  the  question  was  one  for  him. 
It  was  first  a  question  of  fact,  and, 
when  the  facts  had  been  ascertained,, 
there  is  no  rule  of  law  which  precluded 
him  from  coming  to  the  conclusion  at. 
which  he  arrived." 

A  finding  that  a  "crawling  board'" 
used  in  the  repair  of  a  roof  was  scaffold- 
ing" was  held  not  to  be  an  improper- 
one  in  Yeazey  v.  Chattle  [1902]  1  K.  B. 
494,  71  L.  J.  K.  B.  N.  S.  252,  66  J.  P. 
389,  50  Week.  Rep.  263,  85  L.  T.  N.  S. 
574,  18  Times  L.  R.  99  (Stirling,  L.  J.,. 
dissenting).  The  crawling  board,  a  con- 
trivance ordinarily  used  in  the  repair  of 
roofs,  consisting  of  a  wooden  plank 
about  18  to  20  feet  long  and  10  inches 
wide,   across   whicA   were  nailed  trans- 
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The  result  of  the  decisions,  as  a  whole,  is  manifestly  to  bring  with- 
in the  purview  of  the  act  some  classes  of  structures  which  are  assur- 
edly not  scaffolds  in  the  sense  in  which  that  term  is  ordinarily  em- 
ployed, when  it  is  applied  to  a  contrivance  for  facilitating  the  erec- 
tion of  buildings.  The  question  whether  the  interpretation  thus 
adopted  is  correct  is  now  practically  closed  in  the  only  country  in 
which  the  meaning  of  the  provision  is,  as  yet,  a  matter  of  any  mo- 
ment. But  it  would  certainly  seem  to  be  not  improbable,  to  say  the 
least,  that  the  legislature  really  intended  to  confine  the  statutory  right 
of  compensation  to  cases  in  which  the  catise  of  the  accident  is  a  scaf- 
folding which  is  of  such  a  height  and  in  such  a  situation  that  the- 
workmen  on  it  are  exposed  to  the  danger  of  falling  about  30  feet  or- 
over.  The  present  mode  of  interpreting  the  act  involves  the  curious, 
result  that  a  plasterer  who,  when  working  in  a  house  exceeding  30  feet. 
in  height,  falls  from  a  low,  temporary  platform,  erected  in  a  room- 
where  the  floor  is  completely  finished,  and  where  he  is  in  no  greater 
danger  than  if  he  were  on  a  similar  platform  in  a  completed  house,, 
may  recover  compensation,  while  on  the  other  hand,  no  compensation 
is  recoverable  by  a  servant  who,  while  working  on  a  house  of  less 
than  30  feet  in  height,  falls  from  a  platform  resting  on  the  ground,, 
which  subjects  him  to  precisely  the  same  amount  of  peril.  It  is,  no 
doubt,  true  that  the  construction  of  the  act  has  disclosed  other  anoma- 
lies of  the  same  description.  But  in  this  instance  the  courts  appear- 
to  have  gone  out  of  their  way  to  create  one. 

As  to  what  constitutes  scaffolds  under  the  statutes  imposing  spe- 
cific duties  upon  the  master  in  respect  to  scaffolds,  see  §  1892,  post. 

d.  What  is  a  "building." — A  structure  built  to  carry  a  steam  crane- 
to  be  used  in  the  erection  of  a  permanent  structure  is  a  "building" 
within  the  act.^* 

verse  pieces  of  -wood  to  give  support  to  See  also  Veazey  v.   Ghattle  [1902]   1 

the  man  -while  -working  upon  it;  on  the  K.    B.    494,   -where    Collins,    M.    E.,    re- 

under  side  at  one  end  -was  fastened  a  marked:     "A  ladder  might  be — at  any 

cross   piece  of  wood,   which  fitted  over  rate  I  cannot  say  that  it  could  not  be — 

the  ridge  of  the  roof  and  kept  the  board  a  scaffolding ;  and  it  would  make  no  dif- 

in  position.     At  the  time  of  the  accident  ference    whether    it    were    high    above- 

the  workman  was  on  the  roof  fixing  the  ground  on  the  roof  of  a  house,  or  wheth- 

crawling  board,  while  the  lower  end  of  er  it  were  resting  on  the  ground." 

the  board  was  being  steadied  by  an  as-  The  question  whether  or  not  an   ar- 

sistant  standing  on  the  ladder.  rangement  of  a  plank  and  ladder  is  a 

So  the  court  of  appeal  refused  to  dis-  scaffolding  is  deemed  to  be  a  question, 

turb    a    finding    that    painters'    steps  of  fact  in  Wood  v.  Walsh  [1899]  1  Q.  B. 

come  within  the  terms  of  the  act.  Elvin  1009,  80  L.  T.  N.  S.  345,  68  L.  J.  Q.  B. 

v.  Woodvxvrd  [1903]  1  K.  B.  838,  72  L.  N.  S.  492,  63  J.  P.  212,  47  Week.  Pep. 

J    K    B.  N.   S.  468,   67  J.   P.  413,   51  504,  15  Times  L.  P.  279. 

Week.  Rep.  518,  88  L.  T.  N.  S.  671,  19  iZAylward  v.  Matthews  [1905]   1  K.. 

Times  L.  P.  410.  B.   343,  74  L.  J.  K.  B.  N.  S.  336,  5a 
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The  mere  fact  that  a  building  is  more  than  30  feet  in  height  and 
that  more  than  20  persons  other  than  domestic  servants  are  employed 
therein,  does  not  make  such  a  building  a  factory  within  the  compen- 
sation act.^' 

1844.  [782]  "On  or  in  or  about  a  building  in  which  machinery  driven 
by  steam,"  etc. —  The  act  applies  to  employment  in  or  about  a  building 
"in  which  machinery  driven  by  steam,  water,  or  other  mechanical 
power  is  being  used  for  the  purpose  of  the  construction,  repair,  or 
demolition  thereof,"  although  the  building  does  not  exceed  30  feet  in 
height.^ 

1845.  [783]  Meaning  of  "railway."-  See  also  §  1842,  note  1,  subd. 
(a),  ante.  Private  railways,  not  being  "used  for  purposes  of  pub- 
lic traffic,"  are  not  covered  by  the  compensation  act,  although  they 
may  be  connected  with  a  public  railway.* 

1846.  [783a)  — of  "factory." — As  appears  from  the  text  of  the  com- 
pensation act  of  189 Y,  set  out  above,  the  provisions  of  the  factory 
acts  from  1878  to  1891  were  practically  incorporated  into  the  com- 
pensation act;  but  as  this  portion  of  the  act  of  1897  was  omitted  from 
the  act  of  1906,  it  has  been  deemed  wise  to  include  the  compensation 
cases  construing  the  term  "factory"  with  the  other  cases  which  arise 
in  connection  with  the  factory  acts  and  in  connection  with  which  they 
are  still  valid  authority.    See  §§1868-1873,  post. 

1847.  [784]  —of  "engineering  work." — These  descriptive  words 
have  been  held  applicable  to  the  employment  of  the  driver  of  a  water 
cart  used  to  sprinkle  a  newly  laid  surface  before  it  is  rolled  by  a 
steam  roller ;  *  to  work  which  includes  the  hoisting  of  iron  girders  by 
means  of  a  steam  winch  to  the  top  of  a  building  to  which  a  new  story 
is  being  added ;  *  to  the  work  of  connecting  a  house  drain  to  the  main 

Week.  Rep.  518,  88  L.  T.  N.  S.  671,  19  ordinary  business  of  the  proprietors  of 

Times  L.  R.  196.  the  dockyard.     London  &  I.  Docks  Co. 

19  Dyer  v.  Swift  Cycle  Co.    [1904]   2  v.  Midland  R.  Co.    (1901)    18  Times  L. 

K.  B.  36,  73  L.  J.  K.  B.  N.  S.  566,  68  R.   (Q.  B.  Div.)   171,  71  L.  J.  K.  B.  N. 

J.  P.  394,  52  Week.  Rep.  483,  90  L.  T.  S.  153,  86  L.  T.  N.  S.  29  [1902]  18  Times 

N.  S.  613,  20  Times  L.  R.  429   (building  L.  R.   (C.  A.)   325,  71  L.  J.  K.  B.  N.  S. 

used  for  bicycle  salesroom ;  no  mechanic-  369,  50  Week.  Rep.  461,  86  L.  T.  N.  S. 

al  power  of  any  kind  used).  339  [1902]  1  K.  B.  568.     Nor  to  a  pri- 

1  Mellor  V.  Tomkinson  [1 899]  1  Q.  B.  vate  siding  belonging  to  a  trading  com- 

(C.  A.)    374,  68  L.  J.  Q.  B.  N.  S.  214,  pany  which  does  business  with  the  rail- 

79  L.  T.  N.  S.  715,  63  J.  P.  55,  47  Week,  way  company.     Brodie  v.  North  British 

Rep.  240,  15  Times  L.  R.  142;  Mumin  R.  Co.  (1900)  3  Sc.  Sess.  Cas.  5th  series, 

V.   Calderwood    (1899)    1  Sc.  Sess.  Cas.  75,  38  Scot.  L.  R.  38,  8  Scot.  L.  T.  248. 
5th  series,   862,   36   Scot.  L.   R.  648,   7        ^  Middlemiss   v.   Berioiokshire  (1900) 

Scot.  L.  T.  16.  2  Sc.  Sess.  Cas.  5th  series,  392,  37  Scot. 

IThe    word    "railway"    is   not   appli-  L.  R.  297,  7  Scot.  L.  T.  330. 
cable   to  a   siding   in   a  dockyard,   con-        i  Cosgrove   v.   Partington    (1900)    17 

structed  merely   as   an   adjunct  to   the  Times  L.  R.  (C.  A.)   39,  64  J.  P.  7&8. 
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sewer ;  '  and  to  the  work  of  laying  pipes  in  a  trench  to  be  connected 
■with  a  reservoir.*  It  may  be  that  they  also  embrace  work  on  a  steam 
dredger.*  But  they  do  not  cover  pulleys  worked  by  a  winch ;  ®  nor 
the  operation  of  lifting  an  air  compresser  by  means  of  a  hydraulic 
jack,  for  the  purpose  of  taking  it  away  on  a  truck  after  it  had  been 
purchased  from  the  party  who  had  used  it  in  building  a  bridge.'' 

A  tramway  laid  along  a  public  road  is  a  "railroad"  within  the  defi- 
nition of  "engineering  work."  *  The  word  "railroad"  is  used  in  the 
same  comprehensive  sense  as  the  word  "railway,"  and  is  not  restrict- 
ed to  the  permanent  way  merely.' 

Several  other  cases  construing  these  words  will  be  found  in  the 
note  below.  ^^ 

1848.  [785]  — of  "mine." — The  provision  in  the  coal  mines  regu- 
lation act  1887,  §  75,  to  the  effect  that  "in  this  act,  unless  the  con- 

i  Coles  V.  Anderson   (1905)    69  J.  P.  75  L.  J.  K.  B.  N.  S.  7,  93  L.  T.  N.  S. 

201,  21  Times  L.  R.  204.  725. 

i  Atkinson  v.  Lumb   [1903]    1  K.  B.  A  ■workman   engaged  in  repairing   a 

861,  72  L.  J.  K.  B.  N.  S.  460,  67  J.  P.  hydraulic  lift,   who  was   injured  while 

414,  51  Week.  Eep.  516,  88  L.  T.  N.  S.  availing  himself  of  the  hydraulic  power 
789,  19  Times  L.  R.  412.  of  the  lift  partly  to  put  himself  in  a 

6  In  Clujjmhers  v.  Whitehaven  Harbour  position  to  carry  out  the  repairs,  and 
Comrs.  [1899]  2  Q.  B.  132,  80  L.  T.  partly  for  testing  purposes,  is  engaged 
N.  S.  586,  47  Week.  Rep.  533,  68  L.  J.  in  engineering  work.  Tullock  v.  Way- 
Q.  B.  N.  S.  740,  15  Times  L.  R.  351,  good  [1906]  2  K.  B.  261,  75  L.  J.  K.  B. 
this  point  was  referred  to,  but  not  ex-  N.  S.  557,  95  L.  T.  N.  S.  223. 
plicitly  decided,  the  action  being  held  A  lineman  employed  by  a  tramway 
not  maintainable  for  another  reason,  company  to  repair  its  overhead  wires 
See  §  1842,  note  1,  subd.   (d),  ante.         was  engaged  in  engineering  work  while 

6  Wrigley  v.  Bagley  [1901]  1  K.  B.  going  from  one  place  where  he  did  re- 
780,  70  L.  J.  K.  B.  N.  S.  538,  65  J.  P.  pairing  to  another  place  where  there 
372,  49  Week.  Rep.  472,  84  L.  T.  N.  S.   was   repairing  to  be   done.     Rogers  v. 

415.  Cardiff   [1905]   2  K.  B.  832,  54  Week. 

7  Gibson  v.  Wilson  (1899)  1  Sc.  Sess.  Eep.  35,  22  Times  L.  R.  9,  75  L.  J.  K.  B. 
Cas.  5th  series,  1017,  36  Scot.  L.  R.  777,  N.  S.  22,  4  L.  G.  R.  1,  70  J.  P.  9,  93 
7  Scot.  L.  T.  65.  L.  T.  N.  S.  683. 

8  Fletcher  v.  London  United  Tram-  A  workman  engaged  in  repairing  a 
ways  [1902]  2  K.  B.  (C.  A.)  269,  71  L.  boiler,  where  the  work  was  all  done  by 
J.  K.  B.  N.  S.  653,  66  J.  P.  596,  50  hand  and  no  mechanical  power  was  be- 
Week.  Rep.  597,  86  L.  T.  N.  S.  700,  18  ing  used,  was  not  engaged  in  engineer- 
Times  L.  E.  639.  ing   work.     Cooper   &   Oreig   v.   Adam, 

9Fulliok  V.  Evans  (1901)  84  L.  T.  N.  (1905)   7  Sc.  Sess.  Cas.  5th  series,  681, 

S.    (C.   A.)    413,    17   Times   L.   E.   346,  relying  on  Wrigley  v.  Whittaker  [1902] 

holding  that,  where  a  workman  was  ac-  A.  C.  299,  71  L.  J.  K.  B.  N.  S.  600,  66 

cidentally  injured  in  the  course  of  his  J.  P.  420,  50  Week.  Rep.  656,  86  L.  T. 

employment   on   the   construction    of   a  N.  S.  775,  18  Times  L.  R.  559. 

signal  box  on  a  new  line  of  railway,  his  The  work  of  clearing  land  from  the 

employment  was  on,  in,  or  about  a  work  natural  growth  thereon  is  not  a  work 

of  construction  of  a  "railroad."  of    construction,    alteration,    or    repair, 

10  Digging  tunnels  under  a  railroad  in  which    is    intended    by    the    act    to    be 

a    street    is     an    "engineering    work."  termed  an  engineering  work.    Basanta  v. 

Adams  v.  Shaddock  [1905]  2  K.  B.  859,  Canadian  P.  R.  Co.  (19m  16  B.  C.  304. 
54  Week.  Rep.  97,  22  Times  L.  R.  15, 
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text  otherwise  requires,  'mine'  includes  ...  all  the  shafts,  levels,, 
planes,  works,  tramways,  and  sidings,  both  below  ground  and  above 
ground,  in  and  adjacent  to  and  belonging  to  the  mine,"  cannot  be  con- 
strued in  such  a  sense  as  to  enable  an  engine  driver  to  recover  for  an 
injury  received  while  he  was  operating  his  engine  on  his  employers'' 
private  railway  about  |  of  a  mile  from  the  pit  mouth.  The  words 
"adjacent  to  and  belonging  to  the  mine"  mean  "physically  adjacent  tO' 
and  belonging  to  the  mine  itself,"  and  not  merely  belonging  to  the 
owner.* 

Road  work  done  as  a  necessary  preliminary  to  the  operation  of  a 
mine  has  been  held  to  be  a  "mine"  within  the  act,  although  no  mine 
in  actual  operation  may  exist.* 

1849.  [786]  —of  "undertakers"— a.  In  the  case  of  a  factory. — An 
"undertaker"  with  relation  to  a  factory  is  a  person  who  occupies,  and 
conducts  his  business  upon,  the  premises  where  those  processes  are 
conducted  which  constitute  the  place  of  work  or  "factory"  within  the 
meaning  of  the  act.*  Accordingly  a  person  who,  for  the  time  being, 
has  the  actual  use  of  a  "dock,  wharf,  or  quay,"  as  those  terms  are 
construed  (see  §  1872,  subd.  a,  post),  is  liable  as  an  "undertaker"  for 
an  injury  received  by  one  of  his  workmen,  while  engaged  in  any  of 
the  operations  with  a  view  to  which  the  use  of  the  premises  has  been 
obtained.*    As  a  ship  in  a  dock  is  deemed  to  be  a  "factory"  (see  § 

ITurnbull  v.  Lambton  Collieries  Co.  97,  65  J.  P.  53,  49  Week.  Rep.  361,  83 

(1900)  82  L.  T.  N.  S.  (C.  A.)  589.  L.  T.  N.   S.   490,   17   Times  L.   R.   49;, 

i  Ellison  V.  Longden  (1901)   18  Times  Hainslorough  v.  Ralli  Bros.   (1901)    18 

L.  R.  48.  Times  L.  R.  (C.  A.)  21. 

1  See  the  judgment  of  Smith,  L.  J.,  Persons  who  are  in  the  actual  use  or 
in  Francis  v.  Turner  Bros.  [1900]  1  occupation  of  a  dock  (or,  semhle,  of  a 
Q.  B.  480,  69  L.  J.  Q.  B.  N.  S.  182,  64  herth  in  a  dock),  and  employ  workmen 
J.  P.  53,  48  Week.  Rep.  228,  81  L.  T.  in  cleaning  or  repairing  a  ship  in  the 
N.  S.  770,  16  Times  L.  R.  105,  where  dock,  are  "undertakers"  within  the 
it  was  laid  down  that,  in  the  definition  meaning  of  the  act,  and  liable  to  pay 
of  "undertakers"  in  the  compensation  compensation  to  a  workman  injured  in 
act,  the  meaning  of  the  word  "occupier"  the  course  of  his  employment.  Raine. 
is  not  affected  by  the  sense  in  which  v.  Johson  [1901]  A.  C.  404,  70  L.  J.  K. 
that  word  is  used  in  section  23  of  the  b.  N.  S.  771,  49  Week.  Rep.  705,  85 
factory  act  1895.  L.  T.  N.  S.  141,  17  Times  L.  R.  627. 

2  Where  the  owners  of  a  ship  moored  a  person  using  machinery,  the  prop- 
alongside  of  a  quay,  who  acted  as  their  g^ty  of  another  party,  in  the  process  of 
own  stevedores,  had  the  use  "f  «'«  por  loading  a  ship  from  a  quay,  is  an  "un- 

itjon  of  the  quay  alongside  of  which  their  j^taker."  Carringt,^  I  Bannister 
ship  lay,  for  the  purpose  of  unloading  i  k   B    IC    A)   20    70  J     IK 

the  ship's  cargo  onto  the  quay,  and  a  L^^OIJ  1  J^-  f-   (^-  \'   t"' /LVv  ,i- 

workman  employed  by  them  was  killed  f-  N-  S.  31,  83  L   T.  N.  S.  457,  holding 

through  an  accident  arising  out  of,  and  "'»*'   ^   section  23   of  the  factory  act 

in  the  course  of,  his  employment  on  the  of   1895,   the   expression   "such  machin- 

quay,  the  ship  owners  are  liable  as  "un-  ery,"  as  last  used  in  the  latter  part  of 

dertakers."     Merrill  v.  Wilson  [1901]  1  the    section,    refers   to   the    "machinery 

K.  B.   (C.  A.)   35,  70  L.  J.  K.  B.  N.  S.  and    plant"    mentioned    previously    in 
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1872,  post),  an  employer  who  is  doing  work  on  such  a  ship  is  also  an 
■''undertaker."  * 

To  render  the  employer  an  "undertaker"  it  is  not  necessary  that 
iis  possession  of  the  premises  should  be  exclusive.  All  that  is  requi- 
■site  is  that  he  should  be  in  possession  so  far  as  may  be  necessary  for 
the  purpose  of  doing  the  work  in  hand.* 

It  has  been  held  that  an  employer  is  not  liable,  as  an  "undertaker," 
for  injuries  received  by  one  of  his  servants  in  the  factory  of  another 
person,  while  he  was  engaged  in  removing  a  portion  of  the  plant 
Tvhich  was  to  be  transferred  to  the  defendant's  own  factory.^     But, 


iclause  (a),  and  not  to  the  "machinery" 
mentioned  in  clause   (b). 

3  Stevedores  were  loading  a  vessel  in 
a,  dock  by  means  of  machinery.  The 
•cargo  had  been  put  into  the  hold,  and 
the  men  employed  by  the  stevedores 
"were  "finishing  off"  by  slinging  iron 
beams  across  the  hatchway.  The  ma- 
chinery having  become  entangled,  one  of 
the  workmen  went  to  disentangle  it,  was 
caught  by  it,  and  injured  so  that  he 
■died.  Under  these  circumstances  it  was 
held  by  the  House  of  Lords  ( Lord  Lind- 
ley  dissenting)  that  the  stevedores  were 
occupying  a  "factory,"  namely,  the  ma- 
chinery, within  the  meaning  of  the  act, 
and  that  the  deceased  was  injured  in 
the  course  of  his  employment  in  loading 
from  the  wharf,  the  process  of  loading 
not  being  complete  till  the  hatchway 
was  secured,  within  the  meaning  of 
those  acts.  Stuart  v.  Nixon  [1901] 
A.  C.  79,  70  L.  J.  Q.  B.  N.  S.  170,  65 
J.  P.  388,  49  Week.  Rep.  636,  84  L.  T. 
N.  S.  65,  17  Times  L.  R.  156. 

A  shipbuilding  firm  which  has  sent  a 
newly-launched  ship  to  a  public  dock  to 
have  the  engines  for  which  it  had  con- 
tracted with  another  firm  erected  and 
fitted  are  "undertakers."  Jackson  v. 
Badger  (1899)  1  Sc.  Sess.  Cas.  5th 
series,  1053,  36  Scot.  L.  R.  851,  7  Scot. 
L.  T.  76  (1900)  37  Scot.  L.  R.  390,  2 
Sc.  Sess.  Cas.  5th  series,  533,  7  Scot.  L. 
T.  363. 

4  A  firm  of  employers  contracted  to  do 
the  painting  and  plumbing  on  a  ship 
lying  in  a  dock,  and  sent  workmen  on 
board  to  do  the  work.  Some  of  the 
crew  were  in  charge  of  the  ship  for  the 
owners,  but  the  firm  were  in  possession 
of  the  ship  so  far  as  was  necessary  for 
the  work  that  they  had  contracted  to  do. 
One  of  the  workmen  was  injured  by  an 
accident   in   the   course   of   his   employ- 


ment. Held,  that  the  possession  of  the 
shipowners,  for  a  purpose  not  incon- 
sistent with  the  possession  of  the  em- 
ployers, did  not  prevent  the  latter  from 
having  the  "actual  use  or  occupation" 
of  the  ship  within  the  meaning  of  the 
factory  and  workshop  act  1895,  §  23, 
subd.  (b).  Bartell  v.  Gray  [1902]  1  K. 
B.  (C.  A.)  225,  18  Times  L.  R.  70,  71 
L.  J.  K.  B.  N.  S.  115,  66  J.  P.  308,  50 
Week.  Rep.  310,  85  L.  T.  N.  S.  658. 

A  similar  doctrine  is  embodied  in 
Jackson  v.  Rodger  (1899)  1  Sc.  Sess. 
Cas.  5th  series,  1053,  36  Scot.  L.  R.  851, 
7  Scot.  L.  T.  76.  But  in  other  Scotch 
decisions  a  different  view  was  taken. 
In  one  of  these  the  mere  fact  that  a 
steamship  was  lying  in  a  dock  while  a 
workman  employed  by  a  firm  of  en- 
gineers was  engaged  in  repairing  the 
boilers  was  held  not  to  make  the  firm 
"occupiers"  of  the  dock.  Low  v.  Aier- 
nethy  (1900)  2  Sc.  Sess.  Cas.  5th  series, 
722,  37  Scot.  L.  R.  506,  7  Scot.  L.  T. 
423. 

In  another,  shipping  agents  who  had 
contracted  with  the  owners  of  a  vessel 
lying  at  a  dock  to  load  her  were  denied 
to  be  "occupiers"  of  the  dock.  Bruce 
V.  Henry  (1900)  2  Sc.  Sess.  Cas.  5th 
series,  717,  37  Soot.  L.  R.  571,  7  Scot. 
L.  T.  421. 

The  occupants  of  a  small  hut  on  a 
dock,  engaged  in  supplying  horses  and 
men  for  hauling  wagons  loaded  with 
coal,  "occupied"  the  dock  so  as  to  be 
undertakers.  Pacific  Steam  Nav.  Co.  v. 
Pugh  (1907)   23  Times  L.  R.  622. 

6  Francis  v.  Turner  Bros.  [1900]  1  Q. 
B.  478,  69  L.  J.  Q.  B.  N.  S.  182,  64  J. 
P.  53,  48  Week.  Rep.  228,  81  L.  T.  N. 
S.  770,  16  Times  L.  R.  105.  With  this 
decision  may  be  compared  three  Scotch 
cases.  In  one  of  these  a  firm  of  en- 
gineers making  a  preliminary  run  for 


5518  MASTER  AND  SERVANT.  [chap,  lxxvii. 

manifestly,  it  is  not  easy  to  define  precisely  the  boundary  line  be- 
tween the  circumstances  -which  call  for  the  application  of  the  prin- 
ciple thus  exemplified  and  that  which  controls  cases  of  the  type  men- 
tioned in  the  preceding  paragraph. 

h.  In  the  case  of  engineering  worh. — Where  it  is  the  usual  prac- 
tice of  a  firm  of  builders  to  enter  into  contracts  for  pulling  down  and 
rebuilding,  but  they  invariably  sublet  the  work  of  pulling  down,  they 
are  "undertakers"  as  regards  the  servants  of  the  subcontractors.''  The 
owner  of  a  building  who  contracts  with  someone  to  execute  repairs 
on  the  building,  and  does  not  engage  in  the  work  himself,  is  not  an 
"undertaker."  °  But  a  building  contractor  who  is  erecting  a  tenement 
for  himself  is  deemed  to  be  within  that  description  in  such  a  sense  as 
to  be  liable  to  a  servant  of  one  of  the  trading  firms  with  whom  he 
had  contracted  for  particular  parts  of  the  work  which  are  not  being 
executed  by  his  own  workmen.' 

The  word  "undertaker"  is  not  restricted  to  persons  who  contract 
for  the  construction  of  a  building  as  a  whole.  Hence,  where  a  build- 
ii}g  over  30  feet  high  is  being  constructed  by  means  of  a  scaffolding, 
and  the  work  of  construction  is  carried  on  by  several  persons,  not  act- 
ing jointly,  but  each  of  them  contracting  with  the  building  owner  for 
the  construction  of  a  separate  substantial  part  of  the  building,  each  of 
them  is  an  "undertaker,"  and  is  liable  to  compensate  the  workmen 
employed  by  him  for  personal  injury  sustained  by  them  in  the  course 
of  their  employment.     Every  workman  employed  by  the  undertaker 

the  purpose  of  testing  machinery  in  a  Cas.  5th  series,  525,  37  Scot.  L.  R.  383, 

building    belonging    to    a    cold    storage  7  Scot.  L.  T.  364. 

company  were  denied  to  be  "occupiers."        A  firm  of  boiler  makers  are  not  "un- 

Purvesy.  Sterne  (1900)  2  Sc.  Sess.  Cas.  dertakers"   within  the   meaning  of   the 

5th  series,  887,  37  Scot.  L.  E.  696.  act,  so  as  to  be  responsible  for  injuries. 

In  another  it  was  held  that  the  term  to  a  workman  in  their  employ  who  was 

"occupiers"   was   not   applicable  to   the  injured  while   repairing  a   boiler   in   a 

place  where  a,  laborer  in  the  employ  of  spinning  mill  belonging  to  another  per- 

a  coal  dealer,  who  was  under  contract  son.     Cooper  d  Greig  v.  Adam    (1905) 

to   deliver   coal   to   the   steamers   of   a  7  Sc.  Sess.  Cas.  5th  series,  681,  relying 

packet    company,    fell    into    the    water,  o"  Wrigley  v.  Whittaker  [1902]  A.  C. 

while  he  was  waiting  for  the  arrival  of  ^99,  71  L   J.  K.  B.  N.  S.  600,  66  J.  P. 

a  steamer  on  which  some  coal  was  to  be  ^20,  50  Week.  Rep.  656    86  L.  T.  N.  S. 

shipped.  Stewart  y.  Darngavil  {W02)  tV"- iL™^^  T;  iT-i  rionoi  i  tt  b 
A  o  c!  r<_„  cii.  „„,;„=  AOK  QCi  a„^l  ^Knight  v.  Cuhitt  [1902]  1  K.  B. 
4  So.  Sess.  Cas.  5th  series,  425,  39  boot,    /p     .  ,"„,    _,  ^     x   it    tj    -nt   c    ck    ca 

L.  R.  302    9  boot.  L,.  J--  ^7S.  j   p    ^2,  85  L.  T.  N.  S.  526,  50  Week. 

In  another  it  was  held  that  an  iron  ggp    jj3    jg  ximes  L   R.  26 

founder  was  not  liable  to  the  widow  of  SM'Gr'egor  v.  Dansken    (1899)    1   Sc. 

a  workman,  who  was  killed  by  falling  Sess.  Cas.   5th  series,   536,   36   Scot.  L. 

from    a    scaffold    while    he    was    doing  R.  393   (Lord  Young  dissenting). 

some  work  in  a  soap  factory  to  which  » Stalker    v.    Wallace    (1900)     2    Sc. 

he    had    been    sent    for    that    purpose.  Sess.  Cas.  5th  series,  1162,  37  Scot.  L. 

Malcolm  v.  M'Millan  (1900)  2  Sc.  Sess.  R.  898,  8  Scot.  L.  T.  134. 
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upon  the  building  is  within  the  act,  whatever  may  be  the  nature  of 
his  own  particular  work.''" 

A  firm  of  engineers  who  have  sold  a  hay-cutting  machine  are  "un- 
dertakers" as  regards  one  of  their  workmen,  who  is  injured  while  its 
operation  is  being  tested.^^ 

It  was  at  first  held  that  a  subcontractor  for  engineering  work  is 
not  an  "undertaker"  within  the  meaning  of  the  compensation  act.^^ 
But  this  view  has  now  been  pronounced  erroneous  by  the  House  of 
Lords." 

An  employee  who,  under  a  contract  with  a  firm  engaged  in  build- 
ing operations  on  their  own  premises,  supplies  the  labor  for  the  brick- 
work,— ^the  workmen  so  supplied,  although  paid  by  him,  being 
under  the  control,  while  at  work,  of  the  foreman  of  the  building  own- 
ers,— is  not  an  "undertaker."  ** 

1850.  [788]  "Shipbuilding  yard"  (sec.  7,  subs.  3).— The  question 
whether  a  dock  2  miles  from  a  shipbuilding  yard  was  "near"  it  was. 
held  to  be  a  question  of  fact,  not  of  law.^  In  the  case  cited  the  court 
agreed  with  the  finding  of  the  arbitrator  in  favor  of  the  servant,  as- 
having  been  injured  "near"  the  yard. 

10  Mason  v.  Dean  [1900)  1  Q.  B.  (C.  Topping  v.  Rhind  (1904)  6  Sc.  Seas. 
A.)  770,  69' L.  J.  Q.  B.  N.  S.  358,  64  Cas.  5th  series,  666,  41  Scot.  L.  R.  573,. 
J.  P.  244,  48  Week.  Rep.  353,  82  L.  T.  12  Scot.  L.  T.  88,  holding  that  a  sub- 
N.  S.  139,  16  Times  L.  R.  212.  contractor  for  ornamental  carving  work 

And  see  Weavings  v.  Kirk  [1904]  1  which  was  part  of  the  design  of  a"  build- 
K.  B.  213,  73  L.  J.  K.  B.  N.  S.  77,  68  ing  was  an  "undertaker,"  and  was  con- 
J.  P.  91,  52  Week.  Rep.  209,  89  L.  T.  sequently  liable  to  indemnify  the  prin- 
N.  S.  577,  20  Times  L.  R.  152  (employer  cipal  contractor  for  compensation  paid 
who  contracted  to  cut  pigeon  holes  in  by  him  to  an  injured  workman.  To  the 
building  others  were  constructing,  held  same  effect,  Evans  v.  Cook,  L.  &  Y.  Ins. 
to  be  "undertaker.")  Co.   [1905]   1  K.  B.  53,  74  L.  J.  K.  B. 

lliJCTd  V.  Fleming  (1901)  3  Sc.  Sess.  N.  S.  95,  53  Week.  Rep.  81,  92  L.  T. 
Cas.  5th  series,  1000,  38  Scot.  L.  R.  720,  N.  S.  43,  21  Times  L.  R.  42;  McCahe  v. 
9  Scot   L   T    113  Jofling  [1904]  1  K.  B.  222,  73  L.  J.  K. 

iiGass\.' Butler  [1900]  1  Q.  B.  777,  B.  N  S  129  68  J  P  121,  52  Week. 
69  L.  J.  Q.  B.  N.  S.  362,  64  J.  P.  261,  Rep.  358,  89  L.  T.  N.  S.  624,  20  Times. 
48  Week.  Rep.  309,  82  L.  T.  N.  S.  182,  L.  T.  119;  Wagstaff  v.  Perks  (1902)  51 
16  Times  L.  R.  227;  Cooper  v.  Dawn-  Week.  Rep.  210,  87  L.  T.  N.  S.  558,  19 
port  (1900)  16  Times  L.  R.  (C.  A.)  266.   Times  L.  R.  112. 

13  Cooper  Y.  Wright  [1902]  A.  C.  302,  1*  Percival  y.  Garner  [1900]  2  Q.  B. 
71  L.  J.  K.  B.  N.  S.  642,  51  Week.  Rep.  (C  A.)  406,  69  L.  J.  Q.  B.  N.  S.  824, 
12,  86  L.  T.  N.  S.  776,  18  Times  L.  R.  64  J.  P.  500,  16  Times  L.  R.  396,  holding 
622,  holding  that  a  person  contracting  that  the  persons  from  whom  recovery 
to  erect  a  building  is  entitled  to  be  in-  should  have  been  sought  were  the  firmi 
demnified   by    a    subcontractor    for    the  of  contractors. 

amount  for  which  he  is  liable  to  a  work-  i  M'Miilan  v.  Barclay  (1899)  2  Sc. 
man  employed  by  the  latter.  See  sec-  Sess.  Cas.  5th  series,  91,  37  Scot.  L.  E. 
tion  1,  subs.  4  of  the  act.  61,  7  Scot.  L.  T.  214. 

Cooper   V.    Wright   was   followed  by 
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F.     Act  of  1900. 

1851.  Text  of  the  act.— See.  1. —  (1)  From  and  after  the  commencement 
of  this  act,  the  workmen's  compensation  act  1897  shall  apply  to  the  employment 
■of  workmen  in  agriculture  by  any  employer  who  habitually  employs  one  or 
more  workmen  in  such  employment. 

(2)  Where  any  such  employer  agrees  with  a  contractor  for  the  execution  by 
■  or  under  that  contractor  of  any  work  in  agriculture,  section  4  of  the  workmen's 
compensation  act  1897  shall  apply  in  respect  to  any  workmen  employed  in  such 
work  as  if  that  employer  were  an  undertaker  within  the  meaning  of  that  act. 
Provided,  That,  where  the  contractor  provides  and  uses  machinery  driven  by 
mechanical  power,  for  the  purpose  of  threshing,  ploughing,  or  other  agricultural 
work,  he,  and  he  alone,  shall  be  liable  under  this  act  to  pay  compensation  tv 

.any  workman  employed  by  him  on  such  work. 

( 3 )  Where  any  workman  is  employed  by  the  same  employer  mainly  in  agricul- 
tural, but  partly  or  occasionally  in  other,  work,  this  act  shall  apply  also  to 
the  employment  of  the  workman  in  such  other  work. 

The  expression  "agriculture"  includes  horticulture,  forestry,  and  the  use  of 
land  for  any  purpose  of  husbandry,  inclusive  of  the  keeping  or  breeding  of  live 
stock,  poultry,  or  bees,  and  the  growth  of  fruit  and  vegetables. 

See.  2.  This  act  may  be  cited  as  the  workmen's  compensation  act  1900,  and  shall 
/be  read  as  one  with  the  workmen's  compensation  act  1897,  and  that  act  and  this 
act  may  be  cited  together  as  the  workmen's  compensation  acts  1897  and  1900. 

Sec.  3.  This  act  shall  come  into  operation  on  the  1st  day  of  July,  1901. 

This  statute  is  supplanted  by  the  general  act  of  1906.  . 
1851a.   [797]   Effect  of  this  statute.— The   meaning   of   these   pro- 
visions has  been  very  little  considered  by  courts  of  review.    The  few 
-cases  will  be  cited  below.^ 

G.       AMEEICAlSr   STATUTES. 

1852.  Text  of  the  statutes.— The  text  of  the  various  compensation 
acts  which  have  been  passed  in  the  different  states  are  given  in  full 

1  The  work  of  a  man  hired  by  a  saw  Week.  Rep.  261,  87  L.  T.  N.  S.  556,  19 

miller  to  cut  down  trees  and  cart  them  Times  L.  R.  111. 

to  a  sawmill  is  not  forestry.     Meally  v.        The  county  court  judge  may  hold  that 

M'Gowan    (1902)    4  Sc.   Sess.   Cas.   5th  the   applicant  was  engaged   in   agricul- 

series,  883,  39  Scot.  L.  R.  662,  10  Scot,  tural  employment  within  the  act,  where 

L.  T.  145.  the  evidence   showed   that  he   acted  as 

Threshing  is  agricultural  work  with-  game   keeper   for   three   months   in  the 

in  the  act.    Prootor  v.  Cumisky   (1904)  year,  but  also  lent  a  hand  at  hay  har- 

■6  Sc.  Sess.  Cas.  5th  series,  832,  41  Scot,  vest  and  at  corn  harvest,  and  made  corn 

X.  R.  636,  12  Scot.  L.  T.  172.  ricks  and  straw  ricks,  helped  with  the 

The  workman  need  not  be  on  the  threshing,  and  did  work  like  other  la- 
premises  owned  by  the  employer,  to  be  borers.  Smith  v.  Coles  [1905]  2  K.  B. 
within  the  protection  of  the  act  of  1900.  827,  54  Week.  Rep.  81,  22  Times  L  R 
^mithers  v.  WalUs  [1903]  1  K.  B.  200,  5,  75  L.  J.  K.  B.  N.  S.  16,  93  L  T  N 
.72  L.  J.  K.  B.  N.  S.  57,  67  J.  P.  381,  51  S.  754. 
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below,  and  wlierever  the  validity  of  the  act  has  been  passed  upon, 
that  fact  will  be  noted.  For  a  full  discussion  of  the  constitutionality 
of  statutes  of  this  character,  see  the  concluding  chapter  of  this 
treatise.  These  acts  are  of  such  recent  origin  that  their  scope  has 
not  as  yet  been  determined  by  the  courts. 

California. — The  California  statute  (Laws  1911,  chap.  399)  pro- 
vides as  follows: 

Sec.  1.  In  any  action  to  recover  damages  for  a  personal  injury  sustained 
within  this  state  by  an  employee  while  engaged  in  the  line  of  his  duty  or  the 
course  of  his  employment  as  such,  or  for  death  resulting  from  personal  injury 
so  sustained,  in  which  recovery  is  sought  upon  the  ground  of  want  of  ordinary 
or  reasonable  care  of  the  employer,  or  of  any  officer,  agent,  or  servant  of  the 
employer,  the  fact  that  such  employee  may  have  been  guilty  of  contributory 
negligence  shall  not  bar  a  recovery  therein,  where  his  contributory  negligence 
was  slight  and  that  of  the  employer  was  gross,  in  comparison,  but  the  damages 
may  be  diminished  by  the  jury  in  proportion  to  the  amount  of  negligence  at- 
tributable to  such  employee,  and  it  shall  be  conclusively  presumed  that  such 
employee  was  not  guilty  of  contributory  negligence  in  any  case  where  the  viola- 
tion of  any  statute  enacted  for  the  safety  of  employees  contributed  to  such  em- 
ployee's injury;  and  it  shall  not  be  a  defense: 

(1)  That  the  employee  either  expressly  or  impliedly  assumed  the  risk  of  the 
hazard  complained  of. 

(2)  That  the  injury  or  death  was  caused  in  whole  or  in  part  by  the  want  of 
ordinary  or  reasonable  care  of  a  fellow  servant. 

Sec.  2.  No  contract,  rule,  or  regulation,  shall  exempt  the  employer  from  any 
of  the  provisions  of  the  preceding  section  of  this  act. 

See.  3.  Liability  for  the  compensation  hereinafter  provided  for,  in  lieu  of 
any  other  liability  whatsoever,  shall,  without  regard  to  negligence,  exist  against 
an  employer  for  any  personal  injury  accidentally  sustained  by  his  employees, 
and  for  his  death  if  the  injury  shall  approximately  cause  death,  in  those  cases 
where  the  following  conditions  of  compensation  concur: 

(1)  Where,  at  the  time  of  the  accident,  both  the  employer  and  employee  are 
subject  to  the  provisions  of  this  act  according  to  the  succeeding  sections  hereof. 

(2)  Where,  at  the  time  of  the  accident,  the  employee  is  performing  service 
growing  out  of  and  incidental  to  his  employment,  and  in  acting  within  the  line 
of  his  duty  or  course  of  his  employment  as  such. 

(3)  Where  the  injury  is  approximately  caused  by  accident,  either  with  or 
without  negligence,  and  is  not  so  caused  by  the  wilful  misconduct  of  the 
employee. 

And  where  such  conditions  of  compensation  exist  for  any  personal  injury  or 
death,  the  right  to  the  recovery  of  such  compensation  pursuant  to  the  provisions 
of  this  act,  and  acts  amendatory  thereof,  shall  be  the  exclusive  remedy  against 
the  employer  for  such  injury  or  death,  except  that  when  the  injury  was  caused 
by  the  personal  gross  negligence  or  wilful  personal  misconduct  of  the  employer, 
or  by  reason  of  his  violation  of  any  statute  designed  for  the  protection  of  em- 
ployees from  bodily  injury,  the  employee  may,  at  his  option,  either  claim  com- 
pensation under  this  act,  or  maintain  an  action  for  damages  therefor;  in  all 
M.  &  S.  Vol.  v.— 346. 
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other  cases  the  liability  of  the  employer  shall  be  the  same  as  if  this  and  the 
succeeding  sections  of  this  act  had  not  been  passed,  but  shall  be  subject  to  the 
provisions  of  the  preceding  sections  of  this  act. 

Sec.  4.  The  following  shall  constitute  employers  subject  to  the  provisions  of 
this  act  within  the  meaning  of  the  preceding  section: 

(1)  The  state,  and  each  county,  city  and  county,  city,  town,  village,  and 
school  districts  and  all  public  corporations,  every  person,  firm,  and  private 
corporation  (including  any  public  service  corporation)  who  has  any  person  in 
service  under  any  contract  of  hire,  express  or  implied,  oral  or  written,  and  who, 
at  or  prior  to  the  time  of  the  accident  to  the  employee,  for  which  compensation 
under  this  act  may  be  claimed,  shall,  in  the  manner  provided  in  the  next  section, 
have  elected  to  become  subject  to  the  provisions  of  this  act,  and  who  shall  not, 
at  the  time  of  such  accident,  have  withdrawn  such  election,  in  the  manner  pro- 
vided in  the  next  section. 

Sec.  5.  Such  election  on  the  part  of  the  employer  shall  be  made  by  filing  witU 
the  industrial  accident  board,  hereinafter  provided  for,  a  written  statement  to. 
the  effect  that  he  accepts  the  provisions  of  this  act,  the  filing  of  which  state- 
ment shall  operate,  within  the  meaning  of  §  3  of  this  act,  to  subject  such  em- 
ployer to  the  provisions  of  this  act  and  all  acts  amendatory  thereof  for  the 
term  of  one  year  from  the  date  of  the  filing  of  such  statement,  and  thereafter, 
without  further  act  on  his  part,  for  successive  terms  of  one  year  each,  unless 
such  employer  shall,  at  least  sixty  days  prior  to  the  expiration  of  such  first  or 
any  succeeding  year,  file  in  the  office  of  said  board  a  notice  in  writing  to  the 
effect  that  he  withdraws  his  election  to  be  subject  to  the  provisions  of  the  act. 

Sec.  6.  The  term  "employee''  as  used  in  section  three  of  this  act  shall  be 
construed  to  mean: 

(1)  Every  person  in  the  service  of  the  state,  or  any  county,  city  and  county, 
city,  town,  village,  or  school  district  therein,  and  all  public  corporations,  under 
any  appointment  or  contract  of  hire,  express  or  implied,  oral  or  written,  except 
any  official  of  the  state,  or  of  any  county,  city  and  county,  city,  town,  village, 
or  school  district  therein,  or  any  public  corporation,  who  shall  have  been  elected 
or  appointed  for  a  regular  term  of  one  or  more  years,  or  to  complete  the  un- 
expired portion  of  any  such  regular  term. 

(2)  Every  person  in  the  service  of  another  under  any  contract  of  hire,  express 
or  implied,  oral  or  written,  including  aliens,  and  also  including  minors  who  are 
legally  permitted  to  work  under  the  laws  of  the  state  (who,  for  the  purposes 
of  the  next  section  of  this  act,  shall  be  considered  the  same  and  shall  have  the 
same  power  of  contracting  as  adult  employees),  but  not  including  any  persoa 
whose  employment  is  but  casual  and  not  in  the  usual  course  of  the  trade,  busi- 
ness, profession,  or  occupation  of  his  employer. 

Sec.  7.  Any  employee  as  defined  in  subsection  (1)  of  the  preceding  section 
shall  be  subject  to  the  provisions  of  this  act  and  of  any  act  amendatory  thereof. 
Any  employee  as  defined  in  subsection  (2)  of  the  preceding  section  shall  be 
deemed  to  have  accepted  and  shall,  within  the  meaning  of  section  3  of  this 
act  be  subject  to  the  provisions  of  this  act  and  of  any  act  amendatory  thereof, 
if,  at  the  time  the  accident  upon  which  liability  is  claimed: 

(1)  The  employer  charged  with  such  liability  is  subject  to  the  provisions  of 
this  act,  whether  the  employee  has  actual  notice  thereof  or  not;  and 

(2)  At  the  time  of  entering  into  his  contract  of  hire,  express  or  implied, 
with  such  employer,  such  employee  shall  not  have  given  to  his  employer  notice 
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in  writing  that  he  elects  not  to  be  subject  to  the  provisions  of  this  act,  or,  in 
the  event  that  such  contract  of  hire  was  made  in  advance  of  such  employer 
becoming  subject  to  the  provisions  of  the  act,  such  employee  shall,  without  giv- 
ing such  notice,  remain  in  the  service  of  such  employer  for  thirty  days  after  the 
employer  has  filed  with  said  board  an  election  to  be  subject  to  the  terms  of 
this  act. 

Sec.  8.  Where  liability  for  compensation  under  this  act  exists  the  same  shall 
He  as  provided  in  the  following  schedule: 

(1)  Such  medical  and  surgical  treatment,  medicines,  medical  and  surgical 
supplies,  crutches  and  apparatus,  as  may  be  reasonably  required  at  the  time 
of  the  injury  and  thereafter  during  the  disability,  but  not  exceeding  ninety  days, 
to  cure  and  relieve  from  the  effects  of  the  injury,  the  same  to  be  provided  by  the 
employer,  and  in  case  of  his  neglect  or  refusal  seasonably  to  do  so,  the  employer 
to  be  liable  for  the  reasonable  expense  incurred  by  or  on  behalf  of  the  employee 
in  providing  the  same:  Provided,  however,  that  the  total  liability  under  this 
subdivision  shall  not  exceed  the  sum  of  $100.00. 

(2)  If  the  accident  causes  disability,  an  indemnity  which  shall  be  payable  as 
wages  on  the  eighth  day  after  the  injured  employee  leaves  work  as  the  result  of 
the  injury,  and  weekly  thereafter,  which  weekly  indemnity  shall  be  as  follows: 

(o)  If  the  accident  causes  total  disability,  65  per  cent  of  the  average  weekly 
earnings  during  the  period  of  such  total  disability:  Provided,  that  if  the  disa- 
bility is  such  as  not  only  to  render  the  injured  employee  entirely  incapable 
of  work,  but  also  so  helpless  as  to  require  the  assistance  of  a  nurse,  the  weekly 
indemnity  during  the  period  of  such  assistance  shall  be  increased  to  100  per 
cent  of  the  average  weekly  earnings. 

(6)  If  the  accident  causes  partial  disability,  65  per  cent  of  the  weekly  loss 
in  wages  during  the  period  of  such  partial  disability. 

(c)   If  the  disability  caused  by  the  accident  is  at  times  total  and  at  times 

partial,  the  weekly  indemnity  during  the  periods  of  each  such  total  or  partial 

disability  shall  be  in  accordance  with  said  subsections  (o)  and  (6),  respectively. 

id)   Said   subsections    (o),    (6)    and    (o)    shall  be   subject   to  the  following 

limitations : 

Aggregate  disability  indemnity  for  a  single  injury  shall  not  exceed  three  times 
the  average  annual  earnings  of  the  employee. 

If  the  period  of  disability  does  not  last  more  than  one  week  from  the  day 
the  employee  leaves  work  as  the  result  of  the  accident,  no  indemnity  whatever 
shall  be  recoverable. 

If  the  period  of  disability  lasts  more  than  one  week  from  the  day  the  em- 
ployee leaves  work  as  the  result  of  the  accident,  no  indemnity  shall  be  recoverable 
for  the  first  week  of  the  period  of  such  disability. 

The  aggregate  disability  period  shall  not,  in  any  event,  extend  beyond  fifteen 
years  from  the  date  of  the  accident. 

(3)  The  death  of  the  injured  employee  shall  not  affect  the  obligation  of  the 
employer  under  subsections  (1)  and  (2)  of  this  section,  so  far  as  his  liability 
shall  have  accrued  and  become  payable  at  the  time  of  the  death,  but  the  death 
shall  be  deemed  the  termination  of  disability,  and  the  employer  shall  thereupon 
be  liable  for  the  following  death  benefits  in  lieu  of  any  further  disability  benefits : 
Provided  that  such  death  was  approximately  caused  by  the  accident  causing 
such  disability: 
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(a)  In  case  the  deceased  employee  leaves  a  person  or  persons  wholly  dependent 
upon  him  for  support,  the  death  benefit  shall  be  a  sum  sufiScient  when  added  to 
the  benefits  which  shall,  at  the  time  of  death,  have  accrued  and  become  payable 
under  the  provisions  of  subsection  (2)  of  this  section  to  make  the  total  com- 
pensation for  the  injury  and  death  (exclusive  of  the  benefit  provided  for  in 
subsection  (1),  equal  to  three  times  his  annual  average  earnings,  not  less  than 
$1,000  nor  more  than  $5,000,  the  same  to  be  payable,  unless  and  until  the 
industrial  accident  board  shall  otherwise  direct,  in  weekly  instalments  correspond- 
ing in  amount  to  the  weekly  earnings  of  the  employee. 

(&)  In  case  the  deceased  employee  leaves  no  one  wholly  dependent  on  him 
for  support,  but  one  or  more  persons  partially  dependent  therefor,  the  death 
benefit  shall  be  such  percentage  of  three  times  such  annual  earnings  of  the  em- 
ployee as  the  annual  amount  devoted  by  the  deceased  to  the  support  of  the 
person  or  persons  so  partially  dependent  upon  him  for  support  bears  to  such 
average  earnings,  the  same  to  be  payable,  unless  and  until  the  industrial  acci- 
dent board  shall  otherwise  direct,  in  weekly  instalments,  corresponding  to  the 
weekly  earnings  of  the  employees :  Provided,  that  the  total  compensation  for  the 
injury  and  death  (exclusive  of  the  benefit  provided  for  in  said  subsection  (1) 
shall  not  exceed  three  times  such  average  annual  earnings. 

(o)  In  the  event  that  the  accident  shall  have  approximately  caused  permanent 
disability,  either  total  or  partial,  and  the  employee  shall  die  within  fifteen  years 
after  the  date  of  the  accident,  liability  for  the  death  benefits  provided  for  in 
said  subsections  [a)  and  (6)  respectively  shall  exist  only  where  the  accident 
was  the  approximate  cause  of  death  within  said  period  of  fifteen  years. 

(d)  If  the  deceased  employee  leaves  no  person  dependent  upon  him  for  support, 
and  the  accident  approximately  causes  death,  the  death  benefit  shall  consist  of 
the  reasonable  expenses  of  his  burial  not  exceeding  $100. 

Sec.  9.  (1)  The  weekly  earning  referred  to  in  section  (8)  shall  be  one 
fifty-second  of  the  average  annual  earnings  of  the  employee;  average  annual 
earnings  shall  not  be  taken  at  less  than  $333.33,  nor  more  than  $1,666.66,  and 
between  said  limits  shall  be  arrived  at  as  follows: 

(a)  If  the  injured  employee  has  worked  in  such  employment,  whether  for  the 
same  employer,  or  not,  during  substantially  the  whole  of  the  year  immediately 
preceding  his  injury,  his  average  annual  earnings  shall  consist  of  three  hundred 
times  the  average  daily  wage  or  salary  which  he  has  earned  as  such  employee 
during  the  days  when  so  employed. 

(b)  If  the  injured  employee  has  not  so  worked  in  such  employment  during 
substantially  the  whole  of  such  immediately  preceding  year,  his  average  annual 
earnings  shall  consist  of  three  hundred  times  the  average  daily  wage  or  salary 
which  an  employee  of  the  same  class  working  substantially  the  whole  of  such 
immediately  preceding  year  in  the  same  or  a  similar  employment  in  the  same 
or  a  neighboring  place  shall  have  earned  during  the  days  when  so  employed. 

(c)  In  cases  where  the  foregoing  methods  of  arriving  at  the  average  annual 
•earnings  of  the  injured  employee  cannot  reasonably  and  fairly  be  applied,  such 
annual  earnings  shall  be  taken  at  such  sum  as  having  regard  to  the  previous 
■earnings  of  the  injured  employee  and  of  other  employees  of  the  same  or  most 
similar  class,  working  in  the  same  or  most  similar  employment  in  the  same  or 
neighboring  locality,  shall  reasonably  represent  the  average  earning  capacity  of 
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the  injured  employee  at  the  time  of  the  injury  in  the  employment  in  which  he 
was  working  at  such  time. 

id)  The  fact  that  an  employee  has  suffered  a  previous  disability,  or  received 
compensation  therefor,  shall  not  preclude  him  from  compensation  for  a  later 
injury,  or  for  death  resulting  therefrom,  but  in  determining  compensation  for 
the  later  injury,  or  death  resulting  therefrom,  his  average  annual  earnings 
shall  be  such  sum  as  will  reasonably  represent  his  annual  earning  capacity  at 
the  time  of  the  later  injury,  and  shall  be  arrived  at  according  to  the  previous 
provisions  of  this  section. 

(2)  The  weekly  loss  in  wages  referred  to  in  §  8  shall  consist  of  the  difference 
between  the  average  weekly  earnings  of  the  injured  employee,  computed  according 
to  the  provisions  of  this  section,  and  the  weekly  amount  which  the  injured 
employee,  in  the  exercise  of  reasonable  diligence,  will  probably  be  able  to  earn, 
the  same  to  be  fixed  as  of  the  time  of  the  accident,  but  to  be  determined  in 
view  of  the  nature  and  extent  of  the  injury. 

(3)  The  following  shall  be  conclusively  presumed  to  be  solely  and  wholly 
dependent  for  support  upon  a  deceased  employee: 

(a)   A  wife  upon  a  husband. 

(&)  A  husband  upon  a  wife  upon  whose  earnings  he  is  partially  or  wholly 
dependent  at  the  time  of  her  death. 

(c)  A  child  or  children  under  the  age  of  eighteen  years  (or  over  said  age,  but 
physically  or  mentally  incapacitated  from  earning),  upon  the  parent  with  whom 
he  or  they  are  living  at  the  time  of  the  death  of  such  parent,  there  being  no 
surviving  dependent  parent.  In  case  there  is  more  than  one  child  thus  dependent, 
the  death  benefit  shall  be  divided  equally  among  them.  In  all  other  cases  ques- 
tions of  entire  or  partial  dependency  shall  be  determined  in  accordance  with  the 
fact,  as  the  fact  may  be  at  the  time  of  the  death  of  the  employee,  and  in  such 
other  cases  if  there  is  more  than  one  person  wholly  dependent,  the  death  benefit 
shall  be  divided  equally  among  them  and  persons  partially  dependent,  if  any, 
shall  receive  no  part  thereof,  and  if  there  is  more  than  one  person  partially 
dependent,  the  death  benefit  shall  be  divided  among  them  according  to  the  rela- 
tive extent  of  their  dependency. 

(4)  Questions  as  to  who  constitute  dependents  and  the  extent  of  their  de- 
pendency shall  be  determined  as  of  the  date  of  the  death  of  the  employee,  and 
their  right  to  any  death  benefit  shall  become  fixed  as  of  such  time,  irrespective 
of  any  subsequent  change  in  conditions,  and  the  death  benefit  shall  be  directly 
recoverable  by  and  payable  to  the  dependent  or  dependents  entitled  thereto  or 
their  legal  guardians  or  trustees. 

Sec.  10.  No  claim  to  recover  compensation  under  this  act  shall  be  maintained 
unless  within  thirty  days  after  the  occurrence  of  the  accident  which  is  claimed 
to  have  caused  the  injury  or  death,  notice  in  writing,  stating  the  name  and  the 
address  of  the  person  injured,  the  time  and  the  place  where  the  accident  occurred, 
and  the  nature  of  the  injury,  and  signed  by  the  person  injured  or  someone  in 
his  behalf,  or  in  case  of  his  death,  by  a  dependent  or  someone  in  his  behalf, 
shall  be  served  upon  the  employer  by  delivering  to  and  leaving  with  him  a  copy 
of  such  notice  or  by  mailing  to  him  by  registered  mail  a  copy  thereof  in  a  sealed 
and  posted  envelope  addressed  to  him  at  his  last  known  place  of  business  or 
residence.  Such  mailing  shall  constitute  complete  service.  Provided,  however, 
that  any  payment  of  compensation  under  this  act,  in  whole  or  in  part,  made 
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by  the  employer  before  the  expiration  of  said  thirty  days  shall  be  equivalent  to 
the  notice  herein  required,  and  provided  further,  that  the  failure  to  give  any 
such  notice,  or  any  defect  or  inaccuracy  therein,  shall  not  be  a  bar  to  recovery 
under  this  act  if  it  is  found  as  a  fact  in  the  proceedings  for  collections  of  the 
claim  that  there  was  no  intention  to  mislead  the  employer,  and  that  he  was  not 
in  fact  misled  thereby,  and  provided  further  that  if  no  such  notice  is  given  and 
no  payment  of  compensation  made,  within  one  year  from  the  date  of  the  accident, 
the  right  to  compensation  therefor  shall  be  wholly  barred. 

Sec.  11.  Wherever  in  case  of  injury  the  right  to  compensation  under  this 
act  would  exist  in  favor  of  any  employee,  he  shall,  upon  the  written  request  of 
his  employer,  submit  from  time  to  time  to  examination  by  a  regular  practising 
physician,  who  shall  be  provided  and  paid  for  by  the  employer,  and  shall  like- 
wise submit  to  examination  from  time  to  time  by  any  regular  physician  selected 
by  said  industrial  accident  board,  or  any  member  or  examiner  thereof.  The 
employee  shall  be  entitled  to  have  a  physician  provided  and  paid  for  by  himself 
present  at  any  such  examination.  So  long  as  the  employee,  after  such  written 
request  of  the  employer,  shall  refuse  to  submit  to  such  examination,  or  shall 
in  any  way  obstruct  the  same,  his  right  to  begin  or  maintain  any  proceeding 
for  the  collection  of  compensation  shall  be  suspended,  and  if  he  shall  refuse  to 
submit  to  such  examination  after  direction  by  the  board,  or  any  member  or 
examiner  thereof,  or  shall  in  any  way  obstruct  the  same,  his  right  to  the  weekly 
indemnity  which  shall  accrue  and  become  payable  during  the  period  of  such 
refusal  or  obstruction,  shall  be  barred.  Any  physician  who  shall  make  or  be 
present  at  any  such  examination  may  be  required  to  testify  as  to  the  results 
thereof. 

Sec.  12.  Any  dispute  or  controversy  concerning  compensation  under  this  act, 
including  any  in  which  the  state  may  be  a  party,  shall  be  submitted  to  a  board 
consisting  of  three  members,  which  shall  be  known  as  the  industrial  accident 
board.  Within  thirty  days  before  this  act  shall  take  eflfect,  the  governor,  by 
and  with  the  advice  and  consent  of  the  senate,  shall  appoint  a  member  who  shall 
serve  two  years,  and  another  who  shall  serve  three  years,  and  another  who 
shall  serve  four  years.  Thereafter  such  three  members  shall  be  appointed  and 
confirmed  for  terms  of  four  years  each.  Vacancies  shall  be  filled  in  the  same 
manner  for  the  unexpired  term.  Each  member  of  the  board,  before  entering 
upon  the  duties  of  his  office,  shall  take  the  oath  prescribed  by  the  constitution. 
A  majority  of  the  board  shall  constitute  a  quorum  for  the  exercise  of  any  of 
the  powers  or  authority  conferred  by  this  act,  and  an  award  by  a  majority  shall 
be  valid.  In  case  of  a,  vacancy,  the  remaining  two  members  of  the  board  shall 
exercise  all  the  powers  and  authority  of  the  board  until  such  vacancy  is  filled. 
Each  member  of  the  board  shall  receive  an  annual  salary  of  $3,600. 

Sec.  13.  The  board  shall  organize  by  choosing  one  of  its  members  as  chairman. 
Subject  to  the  provisions  of  this  act,  it  may  adopt  its  own  rules  of  procedure 
and  may  change  the  same  from  time  to  time  in  its  discretion.  The  board,  when 
it  shall  deem  it  necessary  to  expedite  its  business,  may  from  time  to  time 
employ  one  or  more  expert  examiners  for  such  length  of  time  as  may  be  required. 
It  may  also  appoint  a  secretary  and  such  clerical  help  as  it  may  deem  necessary. 
It  shall  fix  the  compensation  of  all  assistants  so  appointed. 

Sec.  14.  The  board  shall  keep  its  office  at  the  city  of  San  Francisco,  and  shall 
be  provided  by  the  secretary  of  state  with  a  suitable  room  or  rooms,  necessary 
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ofBce  furniture,  stationery,  and  other  supplies.  The  members  of  the  board  and 
its  assistants  shall  be  entitled  to  receive  from  the  state  their  actual  and  neces- 
sary expenses  while  traveling  on  the  business  of  the  board,  but  such  expenses 
shall  be  sworn  to  by  the  person  who  incurred  the  same,  and  be  approved  by  the 
chairman  of  the  board,  before  payment  is  made.  All  salaries  and  expenses 
authorized  by  this  act  shall  be  audited  and  paid  out  of  the  general  funds  of 
the  state  the  same  as  other  general  state  expenses  are  audited  and  paid. 

Sec.  15.  Upon  the  filing  with  the  board  by  any  party  in  interest  of  an 
application  in  writing  stating  the  general  nature  of  any  dispute  or  controversy 
concerning  compensation  under  this  act,  it  shall  fix  a  time  for  the  hearing 
thereof,  which  shall  not  be  more  than  forty  days  after  the  filing  of  such  applica- 
tion. The  board  shall  cause  notice  of  such  hearing  to  be  given  to  each  party 
interested  by  service  of  such  notice  on  him  personally  or  by  mailing  a  copy 
thereof  to  him  at  his  last  known  postoffice  address  at  least  ten  days  before 
such  hearing.  Such  hearing  may  be  adjourned  from  time  to  time  in  the  discre- 
tion of  the  board,  and  hearings  shall  be  held  at  such  places  as  the  board  shall 
designate.  Either  party  shall  have  the  right  to  be  present  at  any  hearing,  in 
person  or  by  attorney  or  any  other  agent,  and  to  present  such  testimony  as  shall 
be  pertinent  to  the  controversy  before  the  board,  but  the  board  may,  with  or 
without  notice  to  either  party,  cause  testimony  to  be  taken,  or  inspection  of 
the  premises  where  the  injury  occurred  to  be  had,  or  the  time  books  and  pay 
roll  of  the  employer  to  be  examined  by  any  member  of  the  board  or  any  examiner 
appointed  by  it,  and  may  from  time  to  time,  direct  any  employee  claiming  com- 
pensation to  be  examined  by  a  regular  physician;  the  testimony  so  taken  and 
the  results  of  any  such  inspection  or  examination,  to  be  reported  to  the  board 
for  its  consideration  upon  final  hearing.  The  board,  or  any  member  thereof, 
or  any  examiner  appointed  thereby  shall  have  power  and  authority  to  issue 
subpoenas  to  compel  the  attendance  of  witnesses  or  parties,  and  the  production 
of  books,  papers,  or  records,  and  to  administer  oaths.  Obedience  to  such  sub- 
poenas shall  be  enforced  by  the  superior  court  of  any  county  or  city  and  county. 

Sec.  16.  After  final  hearing  by  said  board,  it  shall  make  and  file  (1)  its  find- 
ings upon  all  facts  involved  in  the  controversy,  and  (2)  its  award,  which  shall 
state  its  determination  as  to  the  rights  of  the  party. 

Sec.  17.  Either  party  may  present  a  certified  copy  of  the  award  to  the  superior 
court  for  any  county  or  city  and  county,  whereupon  said  court  shall,  without 
notice,  render  a  judgment  in  accordance  therewith,  which  judgment,  until  and 
unless  set  aside  as  hereinafter  provided,  shall  have  the  same  effect  as  though 
duly  rendered  in  an  action  duly  tried  and  determined  by  said  court,  and  shall, 
with  the  like  effect,  be  entered  and  docketed. 

Sec.  18.  The  findings  of  fact  made  by  the  board  acting  within  its  powers 
shall,  in  the  absence  of  fraud,  be  conclusive,  and  the  award,  whether  judgment 
has  been  rendered  thereon  or  not,  shall  be  subject  to  review  only  in  the  manner 
and  upon  the  grounds  following:  Within  thirty  days  from  the  date  of  the 
award,  any  party  aggrieved  thereby  may  file  with  the  board  an  application  in 
writing  for  a  review  of  such  award,  stating  generally  the  grounds  upon  which 
such  review  is  sought;  within  thirty  days  thereafter  the  board  shall  cause  all 
documents  and  papers  on  file  in  the  matter,  and  a  transcript  of  all  testimony 
which  may  have  been  taken  therein,  to  be  transmitted  with  their  findings  and 
award  to  the  clerk  of  the  superior  court  of  that  county  or  city  and  county  wherein 
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the  accident  occurred;  such  application  for  a  review  may  thereupon  be  brought 
on  for  hearing  before  said  court  upon  such  record  by  either  party  on  ten  days' 
notice  to  the  other,  subject,  however,  to  the  provisions  of  law  for  a  change  of 
the  place  of  trial  or  the  calling  of  another  judge.  Upon  such  hearing  the  court 
may  confirm  or  set  aside  such  award,  and  any  judgment  which  may  theretofore 
have  been  rendered  thereon,  but  the  same  shall  be  set  aside  only  upon  the  follow- 
ing grounds: 

(1)  That  the  board  acted  without  or  in  excess  of  its  powers. 

(2)  That  the  award  was  procured  by  fraud. 

( 3 )  That  the  findings  of  fact  by  the  board  do  not  support  the  award. 

Sec.  19.  Upon  the  setting  aside  of  any  award  the  court  may  recommit  the 
controversy  and  remand  the  record  in  the  case  to  the  board,  for  further  hearing 
or  proceedings,  or  it  may  enter  the  proper  judgment  upon  the  findings,  as  the 
nature  of  the  case  shall  demand.  An  abstract  of  the  judgment  entered  by  the 
trial  court  upon  the  review  of  any  award  shall  be  made  by  the  clerk  thereof 
upon  the  docket  entry  of  any  judgment  which  may  theretofore  have  been  ren- 
dered upon  such  award,  and  transcripts  of  such  abstract  may  thereupon  be 
obtained  for  like  entry  upon  the  dockets  of  the  courts  of  other  counties,  or 
city  and  county. 

Sec.  20.  Any  party  aggrieved  by  a  judgment  entered  upon  the  review  of  any 
award  may  appeal  therefrom  within  the  time  and  in  the  manner  provided  for 
an  appeal  from  the  orders  of  the  superior  court;  but  all  such  appeals  shall  be 
placed  on  the  calendar  of  the  supreme  court  and  brought  to  a  hearing  in  the 
same  manner  as  criminal  causes  on  such  calendar. 

Sec.  21.  No  fees  shall  be  charged  by  the  clerk  of  any  court  for  the  performance 
of  any  official  service  required  by  this  act,  except  for  the  docketing  of  judgments 
and  for  certified  copies  or  transcripts  thereof.  In  proceedings  to  review  an 
award,  costs  as  between  the  parties  shall  be  allowed  or  not,  in  the  discretion  of 
the  court. 

Sec.  22.  No  claim  for  compensation  under  this  act  shall  be  assignable  before 
payment,  but  this  provision  shall  not  affect  the  survival  thereof;  nor  shall  any 
claim  for  compensation,  or  compensation  awarded,  adjudged  or  paid,  be  subject 
to  be  taken  for  the  debts  of  the  party  entitled  thereto. 

Sec.  23.  A  claim  for  compensation  for  the  injury  or  death  of  any  employee, 
or  any  award  or  judgment  entered  thereon,  shall  be  entitled  to  a  preference  over 
the  other  debts  of  the  employer  if  and  to  the  same  extent  as  the  wages  of 
such  employee  shall  be  so  preferred;  but  this  section  shall  not  impair  the  lien 
of  any  judgment  entered  upon  any  award. 

Sec.  24.  Nothing  in  this  act  shall  aff'ect  the  organization  of  any  mutual  or 
other  insurance  company,  or  any  existing  contract  for  insurance  of  employers' 
liability,  nor  the  right  of  the  employer  to  insure  in  mutual  or  other  companies, 
in  whole  or  in  part,  against  such  liability,  or  against  the  liability  for  the  com- 
pensation provided  for  by  this  act,  or  to  provide  by  mutual  or  other  insurance, 
or  by  arrangement  with  his  employees,  or  otherwise,  for  the  payment  to  such 
employees,  their  families,  dependents,  or  representatives,  of  sick,  accident,  or 
death  benefits,  in  addition  to  the  compensation  provided  for  by  this  act.  But 
'  liability  for  compensation  under  this  act  shall  not  be  reduced  or  affected  by 
any  insurance,  contributions,  or  other  benefit  whatsoever  due  to  or  received  by 
the  person  entitled  to  such  ccwnpensation,  and  the  person  so  entitled  shall,  ir- 
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respective  of  any  insurance  or  other  contract,  have  the  right  to  recover  the 
same  directly  from  the  employer,  and  in  addition  thereto,  the  right  to  enforce- 
in  his  own  name,  in  the  manner  provided  in  this  act,  the  liability  of  any  in- 
surance company,  which  may,  in  whole  or  in  part  have  insured  the  liability  for- 
such  compensation:  Provided,  however,  that  payment  in  whole  or  in  part  of  sucb 
compensation,  by  either  the  employer  or  the  insurance  company,  shall,  to  the- 
extent  thereof,  be  a  bar  to  recovery  against  the  other  of  the  amount  so  paid,, 
and  provided  further,  that  as  between  the  employer  and  the  insurance  company,, 
payment  by  either  directly  to  the  employee,  or  to  the  person  entitled  to  compensa- 
tion, shall  be  subject  to  the  conditions  of  the  insurance  contract  between  them.. 

Sec.  25.  Every  contract  for  the  insurance  of  the  compensation  herein  provided' 
for,  or  against  liability  therefor,  shall  be  deemed  to  be  made  subject  to  the  pro- 
visions of  this  act,  and  provisions  thereof  inconsistent  with  this  act  shall  be 
void.  No  company  shall  enter  into  any  such  contract  of  insurance  unless  such 
company  shall  have  been  approved  by  the  commissioner  of  insurance,  as  provided 
by  law. 

Sec.  26.  The  making  of  a  lawful  claim  against  an  employer  for  compensa- 
tion under  this  act  for  the  injury  or  death  of  his  employee  shall  operate  as, 
an  assignment  of  any  assignable  cause  of  action  in  tort  which  the  employee  or 
his  personal  representative  may  have  against  any  other  party  for  such  injury 
or  death,  and  such  employer  may  enforce  in  his  own  name  the  liability  of  suchi 
other  party. 

Sec.  27.  The  board  shall  cause  to  be  printed  and  furnished  free  of  charge  to- 
any  employer  or  employee  such  blank  forms  as  it  shall  deem  requisite  to  facilitate 
or  promote  the  eflBcient  administration  of  this  act;  it  shall  provide  a  proper-' 
record  book  in  which  shall  be  entered  and  indexed  the  name  of  every  employer 
who  shall  file  a  statement  of  election  under  this  act,  and  the  date  of  the  filing 
thereof,  and  a  separate  book  in  which  shall  be  entered  and  indexed  the  name  of 
every  employer  who  shall  file  his  withdrawal  of  such  election,  and  the  date  of 
the  filing  thereof;  and  a  book  in  which  shall  be  recorded  all  awards  made  by 
the  board;  and  such  other  books  or  records  as  it  shall  deem  required  by  the 
proper  and  efficient  administration  of  this  act;  all  such  records  to  be  kept  in 
the  office  of  the  board.  Upon  the  filing  of  a  statement  of  election  by  an  em- 
ployer to  become  subject  to  the  provisions  of  this  act,  the  board  shall  forthwith 
cause  notice  of  the  fact  to  be  given  to  his  employees,  by  posting  and  keeping 
continuously  posted  in  a  public  and  conspicuous  place  such  notice  thereof,  ira 
the  office,  shop,  or  place  of  business  of  the  employer,  or  by  publishing,  or  ire 
such  other  manner  as  the  board  shall  deem  most  effective,  and  the  board  shall 
cause  notice  to  be  given  in  like  manner  of  the  filing  of  any  withdrawal  of 
such  election;  but  notwithstanding  the  failure  to  give,  or  the  insufficiency  of, 
any  such  notice,  knowledge  of  all  filed  statements  of  election  and  withdrawals- 
of  election,  and  of  the  time  of  the  filing  of  the  same,  shall  conclusively  be  im- 
puted to  all  employees. 

Sec.  28.  Nothing  in  this  act  contained  shall  be  construed  as  impairing  the 
right  of  parties  interested,  after  the  injury  or  death  of  an  employee,  to  com- 
promise and  settle  upon  such  terms  as  they  may  agree  upon,  any  liability  which 
may  be  claimed  to  exist  under  this  act  on  account  of  such  injury  or  death,  nor 
as  conferring  upon  the  dependents  of  any  injured  employee  any  interest  which 
he  may  not  divert  by  such  settlement  or  for  which  he  or  his  estate  shall,  in 
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the  event  of  such  settlement  by  him,  be  accountable  to  such  dependents  or  any 
of  them. 

Sec.  29.  The  sum  of  $50,000  is  hereby  appropriated  out  of  any  moneys  in 
the  state  treasury,  not  otherwise  appropriated,  to  be  used  by  the  industrial 
accident  board  in  carrying  out  the  purposes  of  this  act,  and  the  controller  is 
hereby  directed  to  draw  his  warrant  on  the  general  fund  from  time  to  time 
in  favor  of  said  industrial  accident  board  for  the  amounts  expended  under  its 
•direction,  and  the  treasurer  is  hereby  authorized  and  directed  to  pay  the  same. 

Sec.  30.  All  acts  or  parts  of  acts  inconsistent  with  this  act  are  hereby  repealed. 

Sec.  31.  This  act  shall  take  effect  and  be  in  force  on  and  after  the  1st  day  of 
iSeptember,  A.  D.  1911. 

This  act  was  amended  (Laws  1912,  chap.  39)  as  follows: 

Sec.  1.  It  shall  be  the  duty  of  the  industrial  accident  board  to  collect  and 
compile  statistics  in  regard  to  industrial  accidents  happening  in  this  state 
resulting  in  personal  injury  and  the  cost  and  probable  causes  thereof,  to  in- 
vestigate methods  and  devices  for  the  prevention  of  such  accidents,  to  investigate 
"the  comparative  merits  and  relative  cost  of  the  various  forms  of  insurance 
against  liability  and  compensation  for  personal  injuries  resulting  from  industrial 
accidents. 

'  Sec.  2.  It  shall  be  the  duty  of  every  employer  of  labor  and  of  persons,  firms, 
associations  or  corporations  insuring  against  liability  of  employers  for  damages 
or  compensation  for  personal  injuries  to  employees  by  industrial  accidents  to 
furnish  to  the  industrial  accident  board,  upon  the  written  request  of  a  member 
thereof  or  an  examiner  appointed  thereby,  any  and  all  information  in  his  or  its 
possession  or  under  his  or  its  control,  pertinent  to  any  of  the  matters  referred 
to  in  the  preceding  section  of  this  act.  It  shall  be  unlawful  for  the  said  board,  or 
any  member  thereof,  or  any  examiner  appointed  thereby,  to  divulge  any  informa- 
tion obtained  from  any  employer  of  labor,  or  from  any  person,  firm,  association, 
or  corporation  insuring  against  liability  or  compensation  for  industrial  acci- 
dents, without  the  written  consent  of  such  employer,  and  of  such  person,  firm, 
association,  or  corporation;  and  any  member  of  the  said  board,  or  any  examiner 
appointed  thereby,  who  violates  the  provisions  of  this  section  of  this  act,  shall 
be  guilty  of  a  misdemeanor,  and  for  each  and  every  such  violation  shall  be,  upon 
<!onviction  thereof,  punishable  by  a  fine  of  not  less  than  ten  dollars  ($10)  or 
more  than  one  hundred  dollars  ($100)  or  by  imprisonment  for  not  more  than 
thirty  (30)  days,  or  by  both  such  fine  and  imprisonment;  and  any  information 
so  obtained  shall  not  be  used  against  any  such  employer,  person,  firm,  association 
or  corporation,  in  any  action  brought  against  such  employer,  person,  firm,  associa- 
tion or  corporation  without  the  written  consent  of  such  employer,  person,  firm, 
association  or  corporation:  Provided,  however,  that  this  section  shall  not  prevent 
the  industrial  accident  hoard  from  making  and  publishing  the  results  of  its 
investigations  and  researches  as  provided  in  §§  5  and  6  of  this  act. 

Sec.  3.  Any  member  of  the  said  board  or  examiner  appointed  thereby  may, 
during  reasonable  business  hours,  enter  any  place  of  employment  for  the  purpose 
of  collecting  facts  and  statistics  and  examining  the  provisions  made  for  the  safety 
and  welfare  of  the  employees  therein. 

Sec.  4.  It  shall  be  unlawful  for  any  person,  firm,  corporation,  agent,  or  officer 
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of  a  firm  or  corporation  to  fail,  neglect,  or  refuse  to  comply  with  any  of  the 
foregoing  provisions  of  this  act.  Any  person,  firm,  corporation,  agent,  or  oflBcer 
of  a  firm  or  corporation,  that  knowingly  violates  or  omits  to  comply  with  any 
of  the  provisions  of  this  act,  shall  be  guilty  of  a  misdemeanor  for  each  and  every 
offense  and  shall  be,  upon  conviction  thereof,  punishable  by  a  fine  of  not  more 
than  $10. 

Sec.  5.  The  industrial  accident  board  shall  report  the  results  of  its  investi- 
gations covering  the  calendar  year  of  1912  to  the  governor  of  the  state  not  later 
than  February  1,  1913. 

Sec.  6.  The  industrial  accident  board  is  authorized  and  empowered  to  make 
public  and  publish,  at  such  times  and  in  such  manner  as  it  deems  best,  the  result 
of  its  investigations  and  researches,  together  with  all  such  other  information  in 
relation  to  the  liability  of  employers  for  damages  or  compensation  for  personal 
injuries  to  their  employees  as  it  may  deem  essential  to  fully  acquaint  the  people 
of  the  state  with  the  present  law  and  its  purpose  and  operation. 

Sec.  7.  The  industrial  accident  board  is  hereby  authorized  to  draw  upon  and 
expend  for  the  purposes  set  forth  in  this  act  a  sum  not  in  excess  of  $15,000 
the  same  to  be  paid  out  of  the  sum  of  $50,000  appropriated  for  the  use  of  said 
board  under  §  29  of  an  act  entitled  "An  Act  Relating  to  the  Liability  of 
Employers  for  Injuries  or  Death  Sustained  by  Their  Employees,  Establishing 
an  Industrial  Accident  Board,  Making  Appropriation  Therefor,  Defining  its 
Powers  and  Providing  for  a  Review  of  its  Awards,  approved  April  8,  1911," 
and  the  controller  is  hereby  directed  to  draw  his  warrants  in  favor  of  said  board 
for  sums  so  expended  when  duly  audited  and  approved  by  the  state  board  of 
control,  and  the  treasurer  is  hereby  authorized  and  directed  to  pay  the  same. 

This  act  was  still  further  amended  (Laws  1912,  chap.  53)  as  fol- 
lows: 

Sec.  1.  Every  employer  of  labor  in  this  state  shall  keep  a  full,  true,  and  cor- 
rect record  of  every  personal  injury  suffered  by  his  or  its  employees,  arising  out 
of  or  in  the  course  of  the  employment,  and  resulting  in  death,  or  in  disability 
extending  over  a  period  of  a  week  or  more.  Within  fifteen  days  after  the 
happening  of  any  such  personal  injury,  a  written  report  thereof  shall  be  mailed 
by  the  employer  to  the  industrial  accident  board  informally,  or  on  blanks  to 
be  provided  by  said  board  for  this  purpose.  The  said  report  shall  contain  the 
name  of  the  employer,  location  of  place  of  employment,  nature  of  employment, 
name,  address,  age,  nationality,  sex,  and  occupation  of  the  injured  person,  length 
of  time  the  injured  person  had  worked  at  the  particular  employment  previous 
to  injury,  date  and  hour  of  the  day  or  night  of  the  accident,  the  hour  at  which 
the  injured  employee  began  work  on  the  date  of  the  accident,  nature  of  the 
injury,  cause  of  the  injury,  and  rate  of  wages  of  the  injured  employee. 

Sec.  2.  Upon  the  termination  of  the  disability  of  the  injured  employee  or  at 
the  expiration  of  sixty  days  from  the  date  of  the  accident,  if  the  disability 
should  extend  beyond  such  period,  the  employer  shall  mail  to  the  industrial  acci- 
dent board  a  supplemental  report  in  relation  to  such  disability,  informally  or 
on  blanks  to  be  provided  by  said  board  for  this  purpose.  Such  report  must  con- 
tain complete  statements  as  to  any  claim  made  by  the  injured  employee  for 
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indemnification  for  the  injury  sustained,  payment  made  to  him  or  in  his  behalf 
for  medical,  surgical,  or  other  care,  claim  for  compensation  or  damages  made 
for  such  injuries  and  any  compromise  or  settlement  of  claim  for  compensation  or 
damages  entered  into  between  the  employer  and  such  injured  employee,  hia 
heirs,  dependents,  or  legal  representative.  In  the  event  that  any  payment  shall 
be  made  to  such  injured  employee,  or  his  dependents  at  any  time  thereafter,  in 
compromise  or  settlement  of  a  claim  for  compensation  or  damages,  the  amount 
of  such  payment  shall  be  forthwith  reported  by  the  employer  to  the  industrial 
accident  board. 

Sec.  3.  Every  physician  who  attends  any  such  injured  employee  shall  keep  a 
record  of  this  case.  Within  ten  days  from  the  date  of  his  first  attendance  upon 
the  injured  employee,  he  shall  mail  to  the  industrial  accident  board  a  report, 
informally  or  on  blanks  to  be  provided  by  the  said  board  for  this  purpose.  The 
said  report  shall  contain  the  name  and  address  of  the  employer,  name,  address, 
sex,  and  age  of  the  injured  employee,  date  of  accident,  description  of  the  injury, 
probable  nature  and  extent  of  disability.  Upon  the  termination  of  the  disability 
of  the  injured  employee  or  the  termination  of  said  physician's  attendance  upon 
his  case,  he  shall  forthwith  mail  to  the  industrial  accident  board  a  supplemental 
report  in  relation  to  such  case  describing  the  physical  condition  of  the  injured 
employee,  his  disability,  convalescence,  or  discharge  from  the  doctor's  care. 

Sec.  4.  Every  person,  firm,  association,  or  corporation  insuring  against  the 
liability  of  employers  for  damages  or  compensation  for  personal  injury  to 
employees  or  indemnifying  any  employer  for,  or  on  account  of  any  such  liability 
shall  keep  a  record  thereof,  and  shall,  within  the  first  five  days  of  each  and  every 
month,  report  in  writing  to  the  industrial  accident  board,  informally  or  oni 
blanks  to  be  provided  by  said  board  for  this  purpose,  every  such  injury  to 
employees  reported  to  it,  every  claim  for  damages  or  compensation  for  such 
injury  filed  with  such  person,  firm,  association,  or  corporation  and  any  settlement 
or  compromise  of  any  such  claim  for  damages  or  compensation  whether  made 
with  such  injured  employee,  his  heirs,  dependents,  or  legal  representative. 

Sec.  5.  Every  employer,  physician,  or  insurance  company,  firm,  or  association, 
shall  furnish  to  the  industrial  accident  board  all  further  information  required  by 
it  in  order  to  constitute  a  substantially  complete  and  accurate  history  of  each 
injury  and  the  damages  or  compensation  paid  therefor. 

Sec.  6.  The  record  required  to  be  kept  in  pursuance  of  the  provisions  of  this 
act  shall  at  all  times  be  open  to  inspection  of  the  industrial  accident  board  or 
any  member  thereof,  or  any  examiner  appointed  thereby.  Any  statement  con- 
tained in  such  report  shall  not  be  admissible  as  evidence  in  any  action  arising 
out  of  the  death  or  injury  of  any  employee  by  reason  of  the  accident  reported. 

Sec.  7.  It  shall  be  unlawful  for  any  person,  firm,  corporation,  agent,  or 
ofiicer  of  a  firm  or  corporation  to  fail,  neglect,  or  refuse  to  comply  with  any  of 
the  provisions  of  this  act.  Any  person,  firm,  corporation,  agent,  or  ofiicer  of  a 
firm  or  corporation,  that  violates  or  omits  to  comply  with  any  of  the  provisions 
of  this  act,  shall  be  guilty  of  a  misdemeanor  for  each  and  every  offense  and  shall 
be,  upon  conviction  thereof,  punishable  by  fine  of  not  less  than  $10  or  more 
than  $100,  or  by  imprisonment  for  not  more  than  thirty  days,  or  by  both  such 
fine  and  imprisonment. 

Sec.  8.  Nothing  in  this  act  shall  apply  to  employers  of  labor  engaged  in 
farming,  dairying,  agricultural,  or  horticultural  pursuits,  in  poultry  raising  or 
domestic  service. 
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Illinois. — The  Illinois  act  of  1911  (approved  June  10,  1911)  pro- 
vides as  follows : 

Sec.  1.  That  any  employer  covered  by  the  provisions  of  this  act  in  this 
state  may  elect  to  provide  and  pay  compensation  for  injuries  sustained  by  any 
■employee  arising  out  of  and  in  the  course  of  the  employment  according  to  the 
provisions  of  this  act,  and  thereby  relieve  himself  from  liability  for  the  recovery 
of  damages,  except  as  herein  provided.  If,  however,  any  such  employer  shall 
■elect  not  to  provide  and  pay  the  compensation  to  any  employee  who  has  elected 
to  accept  the  provisions  of  this  act,  according  to  the  provisions  of  this  act  he 
shall  not  escape  liability  for  injuries  sustained  by  such  employee  arising  out 
of  and  in  the  course  of  his  employment  because — 

(1)  The  employee  assumed  the  risks  of  the  employer's  business. 

(2)  The  injury  or  death  was  caused  in  whole  or  in  part  by  the  negligence 
of  a  fellow  servant. 

(3)  The  injury  or  death  was  proximately  caused  by  the  contributory  negligence 
of  the  employee,  but  such  contributory  negligence  shall  be  considered  by  the  jury 
in  reducing  the  amount  of  damages. 

(o)  Every  such  employer  is  presumed  to  have  elected  to  provide  and  pay  the 
compensation  according  to  the  provisions  of  this  act,  unless  and  until  notice  in 
writing  of  his  election  to  the  contrary  is  filed  with  the  state  bureau  of  labor 
statistics. 

(6)  Every  employer  within  the  provisions  of  this  act  failing  to  file  such 
notice  shall  be  bound  hereby  as  to  all  his  employees  who  shall  elect  to  come 
within  the  provisions  of  this  act  until  January  1st  of  the  next  succeeding  year 
■and  for  terms  of  each  year  thereafter:  Provided,  any  such  employer  may  elect 
to  discontinue  the  payments  of  compensation  herein  provided  only  at  the  expira- 
tion of  any  such  calendar  year,  by  filing  notice  of  his  intention  to  discontinue 
such  payments,  with  the  state  bureau  of  labor  statistics,  at  leaist  sixty  days 
prior  to  the  expiration  of  any  such  calendar  year,  and  by  posting  such  notice 
in  the  plant,  shop,  office,  or  place  of  work,  or  by  personal  service,  in  written  or 
printed  form,  upon  such  employee,  at  least  sixty  days  prior  to  the  expiration 
of  any  such  calendar  year. 

(o)  In  the  event  any  employer  elects  to  provide  and  pay  compensation  pro- 
vided in  this  act,  then  every  employee  of  such  employer,  as  a  part  of  his  contract 
of  hiring,  or  who  may  be  employed  at  the  time  of  the  taking  effect  of  this  act 
and  the  acceptance  of  its  provisions  by  the  employer,  shall  be  deemed  to  have 
accepted  all  the  provisions  of  this  act,  and  shall  be  bound  thereby,  unless  within 
thirty  days  after  such  hiring  and  after  the  taking  effect  of  this  act  he  shall 
file  a  notice  to  the  contrary  with  the  secretary  of  the  state  bureau  of  labor 
statistics,  whose  duty  it  shall  be  to  immediately  notify  the  employer,  and  if 
so  notified,  the  employer  shall  not  be  deprived  of  any  of  his  common-law  or 
statutory  defenses,  and  until  such  notice  to  the  contrary  is  given  to  the  em- 
ployer, the  measure  of  liability  of  the  employer  for  any  injury  shall  be  de- 
termined according  to  the  compensation  provisions  of  this  act:  Provided,  how- 
ever, that  before  any  such  employee  shall  be  bound  by  the  provisions  of  this 
act,  his  employer  shall  either  furnish  to  such  employee  personally  at  the  time 
of  his  hiring,  or  post  in  a  conspicuous  place  at  the  plant  or  in  the  room  or  place 
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where  such  employee  is  to  be  employed,  a  legible  statement  of  the  compensatioa 
provisions  of  this  act. 

Sec.  2.  The  provisions  of  this  act  shall  apply  to  every  employer  in  the  state' 
engaged  in  the  building,  maintaining,  or  demolishing  of  any  structure;  in  any 
construction  or  electrical  v\fork;  in  the  business  of  carriage  by  land  or  water 
and  loading  and  unloading  in  connection  therewith  (except  as  to  carriers  wha 
shall  be  construed  to  be  excluded  herefrom  by  the  laws  of  the  United  States 
relating  to  liability  to  their  employees  for  personal  injuries  while  engaged  ia 
interotate  commerce,  where  such  laws  are  held  to  be  exclusive  of  all  state  regu- 
lations providing  compensation  for  accidental  injuries  or  death  suffered  in  the 
course  of  employment)  ;  in  operating  general  or  terminal  storehouses;  in  mining, 
surface  mining,  or  quarrying;  in  any  enterprise,  or  branch  thereof,  in  which 
explosive  materials  are  manufactured,  handled  or  used  in  dangerous  quantities; 
in  any  enterprise  wherein  molten  metal  or  injurious  gases  or  vapors  or  in- 
flammable fluids  are  manufactured,  used,  generated,  stored,  or  conveyed  io 
dangerous  quantities;  and  in  any  enterprise  in  which  statutory  regulations  are 
now  or  shall  hereafter  be  imposed  for  the  guarding,  using,  or  the  placing  of 
machinery  or  appliances,  or  for  the  protection  and  safeguarding  of  the  employees- 
therein,  each  of  which  employments  is  hereby  determined  to  be  especially  danger- 
ous, in  which  from  the  nature,  conditions,  and  means  of  prosecution  of  the  work 
therein,  extraordinary  risks  to  life  and  limb  of  the  employee  engaged  therein 
are  inherent,  necessary,  or  substantially  unavoidable,  and  as  to  each  of  which 
employments  it  is  deemed  necessary  to  establish  a  new  system  of  compensation 
for  accidents  to  the  employees  therein. 

Sec.  3.  No  common-law  or  statutory  right  to  recover  damages  for  injury 
or  death  sustained  by  any  employee  while  engaged  in  the  line  of  his  duty  aa 
such  employee  other  than  the  compensation  herein  provided  shall  be  available 
to  any  employee  who  has  accepted  the  provisions  of  this  act,  or  to  anyone- 
wholly  or  partially  dependent  upon  him  or  legally  responsible  for  his  estate; 
Provided,  that  when  the  injury  to  the  employee  was  caused  by  the  intentional 
omission  of  the  employer  to  comply  with  statutory  safety  regulations,  nothing 
in  this  act  shall  affect  the  civil  liability  of  the  employer.  If  the  employer  is  a 
partnership,  such  omission  must  be  that  of  one  of  the  partners  thereof,  and  if 
a  corporation,  that  of  any  elective,  officer  thereof. 

Sec.  4.  The  amount  of  compensation  which  the  employer  who  accepts  the 
provisions  of  this  act  shall  pay  for  injury  to  the  employee  which  results  in 
death  shall  be: 

(a)  If  the  employee  leaves  any  widow,  child,  or  children,  or  parent  or  other 
lineal  heirs  to  whose  support  he  had  contributed  within  five  years  previous  to 
the  time  of  his  death,  a  sum  equal  to  four  times  the  average  annual  earnings  of 
the  employee,  but  not  less  in  any  event  than  $1,500,  and  not  more  in  any  event 
than  $3,500.  Any  weekly  payments,  other  than  necessary  medical  or  surgical 
fees,  shall  be  deducted  in  ascertaining  such  amount  payable  on  death. 

(6)  If  the  employee  leaves  collateral  heirs  dependent  upon  his  earnings,  such 
a  percentage  of  the  sum  provided  in  section  (a)  as  the  contributions  which 
deceased  made  to  the  support  of  these  dependents  bore  to  his  earnings. 

(c)  If  the  employee  leaves  no  widow  or  child  or  children,  parents,  or  lineal 
or  collateral  heirs  dependent  upon  his  earnings,  a  sum  not  to  exceed  $150  for 
burial  expenses. 


§  1852]  COMPENSATION  ACTS.  5535. 

(d)  All  compensation  provided  for  in  this  section  to  be  paid  in  case  injury 
results  in  death,  shall  be  paid  in  instalments  equal  to  one  half  the  average 
earnings,  at  the  same  intervals  at  which  the  wages  or  earnings  of  the  employee- 
were  paid  while  he  was  living;  or  if  this  shall  not  be  feasible,  then  the  instal- 
ments shall  be  paid  weekly. 

(e)  The  compensation  to  be  paid  for  injuries  which  result  in  death,  as  pro- 
vided for  in  this  section,  shall  be  paid  to  the  personal  representative  of  the- 
deceased  employee  and  shall  be  distributed  by  such  personal  representative  to- 
the  beneficiaries  entitled  thereto,  in  accordance  with  the  laws  of  this  state  relat- 
ing to  the  descent  and  distribution  of  personal  property. 

Sec.  5.  The  amount  of  compensation  which  the  employer  who  accepts  the 
provisions  of  this  act  shall  provide  and  pay  for  injury  to  the  employee  resulting 
in  disability  shall  be : 

(a)  Necessary  first  aid,  medical,  surgical,  and  hospital  services,  also  medicine 
and  hospital  services  for  a  period  not  longer  than  eight  weeks,  not  to  exceed, 
however,  the  amount  of  $200,  also  necessary  services  of  a  physician  or  surgeom 
during  such  period  of  disability,  unless  such  employee  elects  to  secure  his  own 
physician  or  surgeon. 

(6)  If  the  period  of  disability  lasts  for  more  than  six  working  days,  andl 
such  fact  is  determined  by  the  physician  or  physicians,  as  provided  in  §  9,  com- 
pensation equal  to  one  half  of  the  earnings,  but  not  less  than  $5  nor  more  than 
$12  per  week,  beginning  on  the  eighth  day  of  disability,  and  as  long  as  the  disa- 
bility lasts,  or  until  the  amount  of  compensation  paid  equals  the  amount  payable- 
as  a  death  benefit. 

(c)  If  any  employee,  by  reason  of  any  accident  arising  out  of  and  in  the- 
course  of  his  employment,  receive  any  serious  and  permanent  disfigurement  to 
the  hands  or  face,  but  which  injury  does  not  actually  incapacitate  the  employee 
from  pursuing  his  usual  or  customary  employment,  so  that  it  is  possible  to- 
measure  compensation  in  accordance  with  the  scale  of  compensation  and  the 
methods  of  computing  the  same  herein  provided,  such  employee  shall  have  the- 
right  to  resort  to  the  arbitration  provisions,  of  this  act  for  the  purpose  of 
determining  a  reasonable  amount  of  compensation  to  be  paid  to  such  employee,, 
but  not  to  exceed  one  quarter  (J)  of  the  amount  of  his  compensation  in  case 
of  death. 

id)  If  after  the  injury  has  been  received  it  shall  appear  upon  medical  ex- 
amination, as  provided  for  in  §  9,  that  the  employee  has  been  partially  though 
permanently  incapacitated  from  pursuing  his  usual  and  customary  line  of 
employment,  he  shall  receive  compensation  equal  to  one  half  of  the  difference 
between  the  average  amount  which  he  earned  before  the  accident,  and  the- 
average  amount  which  he  is  earning  or  is  able  to  earn  in  some  suitable  em- 
ployment or  business  after  the  accident,  if  such  employment  is  secured. 

(e)  In  the  case  of  complete  disability  which  renders  the  employee  wholly  and' 
permanently  incapable  of  work,  compensation  for  the  first  eight  years  after  the- 
day  the  injury  was  received,  equal  to  50  per  cent  of  his  earnings,  but  not  less- 
than  $5  nor  more  than  $12  per  week.  If  complete  disability  continues  after 
the  payment  of  a  sum  equal  to  the  amount  of  the  death  benefit  or  after  the  expira- 
tion of  the  eight  years,  then  a  compensation  during  life,  equal  to  8  per  cent  of  the- 
death  benefit  which  would  have  been  payable  had  the  accident  resulted  in  death. 
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~Such  compensation  shall  not  be  less  than  $10  per  month,  and  shall  be  payable 
monthly. 

(1)  In  case  death  occurs  before  the  total  of  the  payments  made  equals  the 
amount  payable  as  a  death  benefit,  as  provided  in  §  4,  art.  (a),  then  in  case 
the  employee  leaves  any  widow,  child,  or  children,  or  parents,  or  other  lineal 
heirs,  they  shall  be  paid  the  difference  between  the  compensation  for  death  and 
the  sum  of  such  payment,  but  in  no  case  shall  this  sum  be  less  than  $500. 

(2)  In  cases  of  complete  disability,  after  compensation  has  been  paid  at  the 
specified  rate  for  a  term  of  at  least  six  months,  the  employee  shall  have  the 
privilege  of  filing  a,  petition  in  accordance  with  article  (d)  of  §  4  of  this  act, 
asking  for  a  lump  sum  payment  of  the  difference  between  the  sum  of  the  pay- 
ments received  and  the  compensation  to  which  he  was  entitled  when  such  per- 
manent disability  had  been  definitely  determined.  For  the  purpose  of  this 
section,  bindness  or  the  total  and  irrecoverable  loss  of  sight,  the  loss  of  both 
feet  at  or  above  the  ankle,  the  loss  of  both  hands  at  or  above  the  wrist,  the  loss  of 
•one  hand  and  one  foot,  an  injury  to  the  spine  resulting  in  permanent  paralysis 
■of  the  legs  or  arms,  and  a  fracture  of  the  skull  resulting  in  incurable  imbecility 
-or  insanity,  shall  be  considered  complete  and  permanent  disability:  Provided, 
these  specific  cases  of  complete  disability  shall  not,  however,  be  construed  as 
•excluding  other  cases. 

(3)  In  fixing  the  amount  of  the  disability  payments,  regard  shall  be  had  to 
any  payments,  allowance,  or  benefit  which  the  employee  may  have  received  from 
the  employer  during  the  period  of  his  incapacity,  except  the  expenses  of  neces- 
;sary  medical  or  surgical  treatment.     In  no   event,  except  in  cases  of  complete 

disability  as  defined  above,  shall  any  weekly  payment  payable  under  the 
compensation   plan    in   this   section    provided   exceed   $12   per   week,    or   extend 

■over   a  period   of  more   than   eight  years   from   the  date  of   the   accident.     In 

•case  an  injured  employee  shall  be  incompetent  at  the  time  when  any  right  or 
privilege  accrues  to  him  under  the  provisions  of  this  act,  a  conservator  or 
guardian  of  the  incompetent,  appointed  pursuant  to  law,  may  on  behalf  of 
such  incompetent,  claim  and  exercise  any  such  right  or  privilege  with  the 
same  force  and  effect  as  if  the  employee  himself  had  been  competent  and  had 

^claimed  or  exercised  said  right  or  privilege;  and  no  limitations  of  time  by 
this  act  provided,  shall  run  so  long  as  said  incompetent  employee  had  no  con- 
servator or  guardian. 

Sec.  5J.  Any  person  entitled  to  compensation  under  this  act,  or  any  employer 
who  shall  be  bound  to  pay  compensation  under  this  act,  who  shall  desire  to  have 
such  compensation,  or  any  part  thereof,  paid  in  a  lump  sum,  may  petition 
any  court  of  competent  jurisdiction  of  the  county  in  which  the  employee  resided 
or  worked  at  the  time  of  disability  or  death,  asking  that  such  compensation  be 
so  paid,  and  if  upon  proper  notice  to  the  interested  parties,  and  a  proper  showing 
made  before  such  court,  it  appears  to  the  best  interest  of  the  parties  that  such 
compensation  be  so  paid,  the  court  shall  order  payment  of  a  lump  sum,  and 
where  necessary,  upon  proper  application  being  made,  a  guardian,  conservator  or 
administrator,  as  the  case  may  be,  shall  be  appointed  for  any  person  under  dis- 
ability who  may  be  entitled  to  any  such  compensation,  and  an  employer  bound  by 
the  terms  of  this  act,  and  liable  to  pay  such  compensation,  may  petition  for 
such  appointment  where  no  such  legal  representatives  have  been  appointed  or 

Acting  for  such  party  or  parties  so  under  disability. 
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Sec.  6.  The  basis  for  computing  the  compensation  provided  for  in  §§  4  and 
5  of  this  act  shall  be  as  follows: 

(a)  The  compensation  shall  be  computed  on  the  basis  of  the  annual  earnings 
which  the  injured  person  received  as  salary,  wages,  or  earnings  in  the  employ- 
ment of  the  same  employer  during  the  year  next  preceding  the  injury. 

(6)  Employment  by  the  same  employer  shall  be  taken  to  mean  employment 
by  the  same  employer  in  the  grade  in  which  the  employee  was  employed  at  the 
time  of  the  accident,  uninterrupted  by  absence  from  work  due  to  illness  or  any 
other  unavoidable  cause. 

(c)  The  annual  earnings,  if  not  otherwise  determinable,  shall  be  regarded  as 
three  hundred  times  the  average  daily  earnings  in  such  computation. 

{d)  If  the  injured  person  has  not  been  engaged  in  the  employment  for  a 
full  year  immediately  preceding  the  accident,  the  compensation  shall  be  com- 
puted according  to  the  annual  earnings,  which  persons  of  the  same  class  in  the 
same  or  in  neighboring  employments  of  the  same  kind  have  earned  during  such 
period.  And  if  this  basis  of  computation  is  impossible,  or  should  appear  to  be 
unreasonable,  three  hundred  times  the  amount  which  the  injured  person  earned 
on  an  average  on  those  days  when  he  was  working  during  the  year  next  preceding 
the  accident,  shall  be  used  as  a  basis  for  the  computation. 

(e)  In  the  case  of  injured  employees  who  earn  either  no  wage  or  less  than 
three  hundred  times  the  usual  daily  wage  or  earnings  of  the  adult  day  laborers 
in  the  same  line  of  industry  of  that  locality,  the  yearly  wage  shall  be  reckoned 
as  three  hundred  times  the  average  daily  local  wage. 

(/)  As  to  employees  in  employments  in  which  it  is  the  custom  to  operate 
for  a  part  of  the  whole  number  of  working  days  in  each  year,  such  number 
shall  be  used,  instead  of  three  hundred,  as  a  basis  for  computing  the  annual 
earnings,  provided  the  minimum  number  of  days  which  shall  be  used  for  the 
basis  of  the  year's  work  shall  be  not  less  than  two  hundred. 

ig)  Earnings,  for  the  purpose  of  this  section,  shall  be  based  on  the  earnings 
for  the  number  of  hours  commonly  regarded  as  a  day's  work  for  that  employ- 
ment, and  shall  exclude  overtime  earnings.  The  earnings  shall  not  include  any 
sum  which  the  employer  has  been  accustomed  to  pay  the  employee  to  cover  any 
special  expense  entailed  on  him  by  the  nature  of  his  employment. 

(h)  In  computing  the  compensation  to  be  paid  to  any  employee  who,  before  the 
accident  for  which  he  claims  compensation,  was  disabled  and  drawing  compensa- 
tion under  the  terms  of  this  act,  the  compensation  for  each  subsequent  injury 
shall  be  apportioned  according  to  the  proportion  of  incapacity  and  disability 
caused  by  the  respective  injuries  which  he  may  have  suii'ered. 

Sec.  7.  The  compensation  herein  provided  shall  be  the  measure  of  the  respon- 
sibility which  the  employer  has  assumed  for  injuries  or  death  that  may 
occur  to  employees  in  his  employment  subject  to  the  provisions  of  this  act, 
and  it  shall  not  be  in  any  way  reduced  by  contributions  from  employees. 

Sec.  8.  If  it  is  proved  that  the  injury  to  the  employee  resulted  from  his 
deliberate  intention  to  cause  such  injury,  no  compensation  with  respect  to  that 
injury  shall  be  allowed. 

Sec.  9.  Any  employee  entitled  to  receive  disability  payments  shall  be  required, 

if  requested  by  the  employer,  to  submit  himself  for  examination  at  the  expense  of 

the  employer,  to  a  duly  qualified  medical  practitioner  or  surgeon  selected  by  the 

employer,  at  a  time  and  place  reasonably  convenient  for  the  employee,  as  soon  as 
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practicable  after  the  injury,  and  also  one  week  after  the  first  examination,  and 
thereafter  at  intervals  not  oftener  than  once  every  four  weeks,  which  examiuii- 
tions  shall  be  for  the  purpose  of  determining  the  nature,  extent  and  probable 
duration  of  the  injury  received  by  the  employee,  and  for  the  purpose  of  adjusting 
the  compensation  which  may  be  due  the  employee  from  time  to  time  for  disa- 
bility according  to  the  provisions  of  §§  4  and  5  of  this  act:  Provided,  however, 
that  such  examination  shall  be  made  in  the  presence  of  a  duly  qualified  medical 
practitioner  or  surgeon  provided  and  paid  for  by  the  employee,  if  such  employee 
so  desires,  and  in  the  event  of  a  disagreement  between  said  medical  practitioners 
or  surgeons  as  to  the  nature,  extent  or  probable  duration  of  said  injury  or  dis- 
ability, they  may  agree  upon  a  third  medical  practitioner  or  surgeon,  and,  fail- 
ing to  agree  upon  such  third  medical  practitioner  or  surgeon,  the  judge  of  the 
county  court  of  the  county  where  the  employee  resided  or  was  employed  at 
the  time  of  the  injury,  shall  within  six  days  after  petition  filed  in  such  court  for 
that  purpose,  select  a  third  medical  practitioner  or  surgeon,  and  the  majority 
report  of  such  three  physicians  as  to  the  nature,  extent,  and  probable  duration 
of  such  injury  or  disability  shall  be  used  for  the  purpose  of  estimating  the 
amount  of  compensation  payable  under  this  act.  If  the  employee  refuses  so 
to  submit  himself  to  examination,  or  unnecessarily  obstructs  the  same,  his  riglit 
to  compensation  payments  shall  be  temporarily  suspended  until  such  examination 
shall  have  taken  place,  and  no  compensation  shall  be  payable  under  this  act 
during  such  period. 

Sec.  10.  Any  question  of  law  or  fact  arising  in  regard  to  the  application  of 
this  law  in  determining  the  compensation  payable  hereunder  shall  be  determined 
either  by  agreement  of  the  parties  or  by  arbitration  as  herein  provided.  In  case 
any  such  question  arises  which  cannot  be  settled  by  agreement,  the  employee 
and  the  employer  shall  each  select  a  disinterested  party  and  the  judge  of  the 
county  court  or  other  court  of  competent  jurisdiction,  of  the  county  where 
the  injured  employee  resided  or  worked  at  the  time  of  the  injury,  shall  appoint  a 
third  disinterested  party,  such  persons  to  constitute  a  board  of  arbitrators  for 
the  purpose  of  hearing  and  determining  all  such  disputed  questions  of  law  or 
fact  arising  in  regard  to  the  application  of  this  law  in  determining  the  com- 
pensation payable  hereunder;  and  it  shall  be  the  duty  of  both  employee  and 
employer  to  submit  to  such  board  of  arbitrators,  not  later  than  ten  days  after  the 
selection  and  appointment  of  such  arbitrators,  all  facts  or  evidence  which  may 
be  in  their  possession  or  under  their  control,  relating  to  the  questions  to  be 
determined  by  said  arbitrators;  and  said  board  of  arbitrators  shall  hear  all 
the  evidence  submitted  by  both  parties,  and  they  shall  have  access  to  any  books, 
papers,  or  records  of  either  the  employer  or  the  employee  showing  any  facts 
which  may  be  material  to  the  questions  before  them,  and  they  shall  be  em- 
powered to  visit  the  place  or  plant  where  the  accident  occurred,  to  direct  the 
injured  employee  to  be  examined  by  a  regular  practising  physician  or  surgeon, 
and  to  do  all  other  acts  reasonably  necessary  for  a  proper  investigation  of  all 
matters  in  dispute.  A  copy  of  the  report  of  the  arbitrators  in  each  case  shall 
be  prepared  and  filed  by  them  with  the  state  bureau  of  labor  statistics,  and 
shall  be  binding  upon  both  the  employer  and  employee  except  for  fraud  and  mis- 
take: Provided,  that  either  party  to  such  arbitration  shall  have  the  right  to 
appeal  from  such  report  or  award  of  the  arbitrators  to  the  circuit  court,  or  the 
court  that  appointed  the  third  arbitrator,  of  the  county  where  the  injury  oc- 
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curred  by  filing  a  petition  in  such  court  witliin  twenty  days  after  the  filing  of 
the  report  of  the  arbitrators,  and  upon  filing  a  good  and  sufficient  bond,  in  the 
discretion  of  the  court,  and  upon  such  appeal  the  questions  in  dispute  shall  be 
heard  de  novo,  and  either  party  may  have  a  jury  upon  filing  a  written  demand 
therefor  with  his  petition. 

Sec.  11.  Any  person  entitled  to  payment  under  the  compensation  provisions 
of  this  act  from  the  employer  shall  have  the  same  preferential  claim  therefor 
against  the  property  of  the  employer  as  is  now  allowed  by  law  for  a  claim 
by  such  person  against  such  employer  for  unpaid  wages  or  for  personal  services, 
such  preference  to  pievail  against  wage  claims  of  all  other  employees,  not  en- 
titled to  compensation- for  injuries,  and  tlie  payments  due  under  such  compensa- 
tion provisions  shall  not  be  subject  to  attachment,  levy,  execution,  garnishment, 
or  satisfaction  of  debts,  except  to  the  same  extent  and  in  the  same  manner 
as  wages  or  earnings  for  personal  service  are  now  subject  to  attachment,  levy, 
execution,  garnishment,  or  satisfaction  of  debts  under  the  laws  of  this  state,  and: 
shall  not  be  assignable.  Any  right  to  receive  compensation  hereunder  shall' 
he  extinguished  by  the  death  of  the  person  or  persons  entitled  thereto,  subject 
to  the  provisions  of  this  act  relative  to  compensation  for  death  received  in  the 
course  of  employment.  No  claim  of  any  attorney  at  law  for  services  in  secur- 
ing a  recovery  under  this  act  shall  be  an  enforceable  lien  thereon,  unless  the 
amount  of  the  same  be  approved  in  writing  by  a  judge  of  a  court  of  record, 
which  approval  may  be  made  in  term  time,  or  vacation. 

Sec.  12.  Any  contract  or  agreement  made  by  any  employer  or  his  agent  or 
attorney  with  any  employee  or  any  other  beneficiary  of  any  claim  under  the 
provisions  of  this  act  within  seven  days  after  the  injury  shall  be  presumed  to 
be  fraudulent. 

Sec.  13.  No  employee  or  beneficiary  shall  have  power  to  waive  any  of  the 
provisions  of  tliis  act  in  regard  to  the  amount  of  compensation  which  may  be 
payable  to  such  employee  or  beneficiary  hereunder. 

See.  14.  No  proceedings  for  compensation  under  the  act  shall  be  maintained' 
unless  notice  of  the  accident  has  been  given  to  the  employer  as  soon  as  practicable 
after  the  happening  tliereof,  and  during  such  disability,  and  unless  claim  for 
compensation  has  been  made  within  six  months  after  the  injury,  "except  that, 
in  case  of  an  accident  resulting  in  temporary  disability,  notice  of  such  accident 
must  be  given  to  the  employer  within  thirty  days  after  said  accident,"  or  in 
case  of  the  death  of  the  employee,  or  in  the  event  of  his  incapacity,  witliin  six 
months  after  such  death  or  incapacity,  or  in  the  event  that  payments  have  been- 
made  under  the  provisions  of  this  act,  within  six  months  after  such  payments- 
have  ceased.  No  want  or  defect  or  inaccuracy  of  such  notice  shall  be  a  bar  to. 
the  maintenance  of  proceedings  by  arbitration  or  otherwise  by  the  employee,, 
unless  the  employer  proves  that  he  is  unduly  prejudiced  in  such  proceedin.s^ 
by  such  want,  defect,  or  inaccuracy.  Notice  of  the  accident  shall,  in  substance,, 
apprise  the  employer  of  the  claim  of  compensation  made,  and  shall  state  the 
name  and  address  of  the  employee  injured,  the  approximate  date  and  place  of 
the  accident,  if  known,  and  in  simple  language  the  cause  thereof;  which  notice 
may  be  served  personally  or  by  registered  mail,  addressed  to  the  employer  at 
his  last  known  residence  or  place  of  business:  Provided,  that  the  failuve  on 
the  part  of  any  person  entitled  to  such  compensation  to  give  such  notice  shall 
not  relieve  the  employer  from  his  liability  for  such  compensation,  when  the  facts- 
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and  circumstances  of  such  accident  are  Icnown  to  such  employer  or  his  agent 
supervising  worl£  in  which  such  employee  was  engaged  at  the  time  of  the  injury. 

Sec.  15.  This  act  shall  not  affect  or  disturb  the  continuance  of  any  existing 
insurance,  mutual  aid,  benefit,  or  relief  association  or  department,  whether  main- 
tained in  whole  or  in  part  by  the  employer,  or  whether  maintained  by  the 
employees,  the  payment  of  benefits  of  such  association  or  department  being  guar- 
anteed by  the  employer  or  by  some  person;  firm,  or  corporation  for  him;  Pro- 
vided, the  employer  contributes  to  such  association  or  department  an  amount 
sufficient  to  insure  the  employees  or  other  beneficiary  the  full  compensation  here- 
in provided,  exclusive  of  the  cost  of  the  maintenance  of  such  association  or  de- 
partment without  any  expense  to  the  employee.  This  act  shall  not  prevent  the 
organization  and  maintaining,  under  the  insurance  law  of  this  state,  of  any 
benefit  or  insurance  company  for  the  purpose  of  insuring  against  the  compen- 
sation provided  for  in  this  act,  the  expense  of  which  is  maintained  by  the  em- 
ployer. This  act  shall  not  prevent  the  organization  or  maintaining,  under  the 
insurance  laws  of  this  state,  of  any  voluntary  mutual  aid,  benefit,  or  relief 
association  among  employees  for  the  payment  of  additional  accident  or  sick 
benefits. 

No  existing  insurance,  mutual  aid,  benefit,  or  relief  association  or  depart- 
ment shall,  by  reason  of  anything  herein  contained,  be  authorized  to  discontinue 
its  operation  without  first  discharging  its  obligations  to  any  and  all  persons 
carrying  insurance   in  the  same  or  entitled  to  relief  or  benefits  therein. 

Any  contract  of  employment,  relief  benefit,  or  insurance,  or  other  device  where- 
by the  employee  is  required  to  pay  any  premium  or  premiums  for  insurance 
against  the  compensation  provided  for  in  this  act  shall  be  null  and  void,  and  any 
employer  withholding  from  the  wages  of  any  employee  any  amount  for  the  pur- 
pose of  paying  any  such  premium  shall  be  guilty  of  a  misdemeanor  and  punish- 
able by  a  fine  of  not  less  than  $10  nor  more  than  $25  in  each  offense  in  the 
discretion  of  the  court. 

Sec.  16.  Any  person  who  shall  become  entitled  to  compensation  under  the 
provisions  of  this  act  shall,  in  the  event  of  his  inability  to  recover  such  com- 
pensation from  the  employer  on  account  of  his  insolvency,  be  subrogated  to  all 
the  rights  of  such  employer  against  any  insurance  company  or  association  which 
imay  have  insured  such  employer,  against  loss  growing  out  of  the  compensation 
required  by  the  provisions  of  this  act  to  be  paid  by  such  employer,  and  in  such 
'Case  only,  a  payment  of  the  compensation  that  has  accrued  to  the  person  entitled 
thereto  in  accordance  with  the  provisions  of  this  act  shall  relieve  such  insurance 
company  from  such  liability. 

Sec.  17.  Where  the  injury  for  which  compensation  is  payable  under  this  act 
was  caused  under  circumstances  creating  a  legal  liability  in  some  person,  other 
than  the  employer,  to  pay  damages  in  respect  thereof: 

(o)  The  employee  or  beneficiary  may  take  proceedings  both  against  that 
person  to  recover  damages  and  against  the  employer  for  compensation,  but  the 
amount  of  the  compensation  which  he  is  entitled  to  under  this  act  shall  be 
reduced  by  the  amount  of  damages  recovered. 

(6)  If  the  employee  or  beneficiary  has  recovered  compensation  under  this 
act,  the  employer  by  whom  the  compensation  was  paid,  or  the  person  who  has 
been  called  upon  to  pay  the  indemnity  under  §§  4  and  5  of  this  act,  may  be 
entitled  to  indemnity  from  the  person  so  liable  to  pay  damages  as  aforesaid. 
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and  shall  be  subrogated  to  the  rights  of  the  employee  to  recover  damages  there- 
for. 

Sec.  18.  An  agreement  or  award  may,  at  any  time  after  six  months  and  before 
eighteen  months  from  the  date  of  filing,  be  reviewed,  upon  the  application  of 
either  party,  on  the  ground  that  the  incapacity  of  the  employee  has  subsequently 
increased  or  diminished.  Such  application  shall  be  made  to  any  court  of  com- 
petent jurisdiction,  and  unless  the  parties  consent  to  arbitration,  the  court  may 
appoint  a  medical  practitioner  to  examine  the  employee  and  report  upon  his 
condition;  and  upon  his  report,  and  after  hearing  all  the  evidence,  the  court 
may  modify  such  agreement  or  award,  as  may  be  just,  by  ending,  increasing,  or 
diminishing  the  compensation,  subject  to  the  limitations  hereinbefore  provided. 

Sec.  19.  It  shall  be  the  duty  of  every  employer  within  the  provisions  of  this 
act  to  send  to  the  secretary  of  the  state  bureau  of  labor  statistics,  in  writing, 
an  immediate  report  of  all  accidents  or  injuries  arising  out  of  or  in  the  course 
of  the  employment  and  resulting  in  death;  it  shall  also  be  the  duty  of  every 
such  employer  to  report,  between  the  15th  and  the  25th  of  each  month,  to  the 
secretary  of  the  state  bureau  of  labor  statistics,  all  accidents  or  injuries  for 
which  compensation  has  been  paid  under  this  act,  which  accidents  or  injuries- 
entail  a  loss  to  the  employee  of  more  than  one  week's  time,  and  in  case  the  injury 
results  in  permanent  disability,  such  report  shall  be  made  as  soon  as  it  is  de- 
termined that  such  permanent  disability  has  resulted  or  will  result  from  such 
injury.  All  such  reports  shall  state  the  date  of  the  injury,  including  the  time 
of  day  or  night,  the  nature  of  the  employer's  business,  the  age,  sex,  conjugal 
condition  of  the  injured  person,  the  specific  occupation  of  the  injured  person, 
the  direct  cause  of  the  injury  and  the  nature  of  the  accident,  the  nature  of 
the  injury,  the  length  of  disability,  and,  in  case  of  death,  the  length  of  disability 
before  death,  the  wages  of  the  injured  person,  whether  compensation  has  beere 
paid  to  the  injured  person,  or  to  his  legal  representative  or  his  heirs  or  next 
of  kin,  the  amount  of  compensation  paid,  the  amount  paid  for  physicians,'  sur- 
geons,' and  hospital  bills,  and  by  whom  paid,  and  the  amount  paid  for  funeral 
or  burial  expenses,  if  known.  The  making  of  reports  as  provided  herein  shall 
release  the  employer  covered  by  the  provisions  of  this  act,  from  making  reports 
to  any  other  officer  of  the  state. 

Sec.  20.  Any  person,  firm,  or  corporation  who  undertakes  to  do  or  contracts- 
with  others  to  do,  or  have  done  for  him,  them,  or  it,  any  work  embraced  in 
§  2  of  this  act,  requiring  such  dangerous  employment  of  employees  in,  or  about 
premises  where  he,  they,  or  it,  as  principal  or  principals,  contract  to  do  suchi 
work  or  any  part  thereof,  and  does  not  require  that  the  compensation  provided' 
for  in  this  act  shall  be  insured  to  the  employee  or  beneficiary  by  any  such 
person,  firm,  or  corporation  undertaking  to  do  such  work,  and  any  such  person, 
firm,  or  corporation  who  creates  or  carries  into  operation  any  fraudulent  scheme, 
artifice,  or  device  to  enable  him,  them,  or  it  to  execute  such  work  without  such 
person,  firm,  or  corporation  being  responsible  to  the  employee  or  beneficiaries 
entitled  to  such  compensations  under  the  provisions  of  this  act,  such  person,, 
firm,  or  corporation  shall  be  included  in  the  term  "employer,"  and  with  the 
immediate  employer  shall  be  jointly  and  severally  liable  to  pay  the  compensationi 
herein  provided  for,  and  be  subject  to  all  the  provisions  of  this  act. 

Sec.  21.  The  term  "employee"  as  used  in  this  act  shall  be  held  to  include 
only  such  persons  as  may  be  exposed  to  the  necessary  hazards  of  carrying  on: 


5542  MASTER  AND  SERVANT.  [ohap.  lxxvii. 

any  employment  or  enterprise  referred  to  in  §  2  of  this  act.  Persons  whose  em- 
ployment is  of  a  casual  nature,  and  who  are  employed  otherwise  than  for  the 
purpose  of  the  employer's  trade  or  business,  are  not  included  in  the  foregoing 
definition. 

Sec.  22.  Section  21  shall  not  be  construed  to  include  any  employee  engaged 
in  any  work  of  an  incidental  character  unconnected  with  the  dangers  necessarily 
involved  in  carrying  on  any  employment  or  enterprise  referred  to  in  §  2,  or  in 
any  work  of  a  clerical  or  administrative  nature  which  does  not  expose  the 
employee  to  the  inherent  hazards  of  any  such  employment  or  enterprise. 

Sec.  23.  Any  wilful  neglect,  refusal,  or  failure  to  do  the  things  required  to 
be  done  by  any  section,  clause,  or  provision  of  this  act,  on  the  part  of  the  person 
or  persons  herein  required  to  do  them,  or  any  violation  of  any  of  the  provisions 
or  requirements  hereof,  or  any  attempt  to  obstruct  or  interfere  with  any  court 
officer,  member  of  an  arbitration  board  herein  provided  for,  or  with  the  secretary 
of  the  bureau  of  labor  statistics  or  his  deputy,  in  the  discharge  of  the  duties 
herein  imposed  upon  any  of  them,  or  any  refusal  to  comply  with  the  terms  of 
this  act,  shall  be  deemed  a  misdemeanor,  punishable  by  a  fine  of  not  less  than  $10 
nor  more  than  $500,  at  the  discretion  of  the  court. 

Sec.  23^.  The  right  of  action  for  damages  caused  by  any  such  injury,  at  com- 
mon law  or  any  other  statute  in  force  prior  to  the  taking  of  effect  hereof,  shall 
not  be  affected  by  this  act,  and  every  existing  right  of  action  for  negligence  or 
to  recover  damages  for  injury  resulting  in  death  is  continued,  and  nothing  in 
this  act  shall  be  construed  as  limiting  the  right  of  such  action  so  accrued  before 
the  taking  effect  of  this  act. 

Sec.  24.  The  invalidity  of  any  portion  of  this  act  shall  in  no  way  affect  the 
validity  of  any  other  portion  thereof  which  can  be  given  effect  without  such 
invalid  part. 

Sec.  25.  This  act  shall  take  effect  and  be  in  force  on  and  after  the  1st  day 
of  May,  1912. 

Kansas. — The  Kansas  act  of  1911  provides  as  follows: 

Sec.  1.  If  in  any  employment  to  which  this  act  applies,  personal  injury  by 
accident  arising  out  of  and  in  the  course  of  employment  is  caused  to  a  workman, 
his  employer  shall,  subject  as  hereinafter  mentioned,  be  liable  to  pay  compensa- 
tion to  the  workman  in  accordance  with  this  act.  Save  as  herein  provided,  no 
such  employer  shall  be  liable  for  any  injury  for  which  compensation  is  recover- 
able under  this  act:  Provided,  that  (a)  the  employer  shall  not  be  liable  under 
this  act  in  respect  of  any  injury  which  does  not  disable  the  workman  for  a 
period  of  at  least  two  weeks  from  earning  full  wages  at  the  work  at  which  he 
is  employed;  (6)  if  it  is  proved  that  the  injury  to  the  workman  results  from 
liis  deliberate  intention  to  cause  such  injury,  or  from  his  wilful  failure  to  use 
a  guard  or  protection  against  accident  required  pursuant  to  any  statute  and 
provided  for  him,  or  a  reasonable  and  proper  guard  and  protection  voluntarily 
furnished  him  by  said  employer,  or  solely  from  his  deliberate  breach  of  statutory 
regulations  affecting  safety  of  life  or  limb,  or  from  his  intoxication,  any  compen- 
sation in  respect  to  that  injury  shall  be  disallowed. 

Sec.  2.  Where  the  injury  was  proximately  caused  by  the  individual  negligence, 
either  of  commission  or  omission,  of  the  employer,  including  such  negligence  of 
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the  directors  or  of  any  managing  officer  or  managing  agent  of  such  employer  if 
a  corporation,  or  of  any  of  the  partners  if  such  employer  is  a  partnership,  or 
of  any  member  if  such  employer  is  an  association,  but  excluding  the  negligence 
of  competent  employees  in  the  performance  of  their  duties  or  of  the  employer's 
duty  delegated  to  them,  the  existing  liability  of  the  employer  shall  not  be  affected 
by  this  act,  but  in  such  case  the  injured  workman,  or  if  death  results  from  such 
injury,  his  dependents  as  herein  defined,  if  they  unanimously  agree,  otherwise  liis 
legal  representative,  may  elect  between  any  right  of  action  against  the  employer 
upon  such  liability  and  the  right  to  compensation  under  this  act. 

Sec.  3.  Nothing  in  this  act  shall  affect  the  liability  of  the  employer  or  em- 
ployee to  a  fine  or  penalty  under  any  other  statute. 

Sec.  4.  (a)  Where  any  person  (in  this  section  referred  to  as  principal)  under- 
takes to  execute  any  work  which  is  a  part  of  his  trade  or  business,  or  which  he 
has  contracted  to  perform  and  contracts  with  any  other  person  (in  this  section 
referred  to  as  the  contractor)  for  the  execution  by  or  under  the  contractor  of 
the  whole  or  any  part  of  the  work  undertaken  by  the  principal,  the  principal 
shall  be  liable  to  pay  to  any  workman  employed  in  the  execution  of  the  work 
any  compensation  under  this  act  which  he  would  have  been  liable  to  pay  if  that 
workman  had  been  immediately  employed  by  him;  and  where  compensation  is 
claimed  from  or  proceedings  are  taken  against  the  principal,  then  in,  the  applica- 
tion of  this  act,  references  to  the  principal  shall  be  substituted  for  references 
to  the  employer,  except  that  the  amount  of  compensation  shall  be  calculated  with 
reference  to  the  earnings  of  the  workman  under  the  employer  by  whom  he  is 
immediately  employed.  (6)  Where  the  principal  is  liable  to  pay  compensation 
under  this  section,  he  shall  be  entitled  to  indemnity  from  any  person  who  would 
have  been  liable  to  pay  compensation  to  the  workman  independently  of  this 
section,  and  shall  have  a  cause  of  action  therefor,  (c)  Nothing  in  this  section 
ahall  be  construed  as  preventing  a  workman  from  recovering  compensation  under 
this  act  from  the  contractor  instead  of  the  principal,  (d)  This  section  shall  not 
apply  to  any  case  where  the  accident  occurred  elsewhere  than  on  or  in  or  about 
the  premises  on  which  the  -principal  has  undertaken  to  execute  work  or  which 
are  otherwise  under  his  control  or  management,  or  on,  in,  or  about  the  exe- 
cution of  such  work  under  his  control  or  management,  (e)  A  principal  con- 
tractor, when  sued  by  a  workman  of  a  subcontractor,  shall  have  the  right  to 
implead  the  subcontractor.  (/)  The  principal  contractor  who  pays  compensation 
voluntarily  to  a  workman  of  a  subcontractor  shall  have  the  right  to  recover 
over  against  the  subcontractor. 

Sec.  5.  Where  the  injury  for  which  compensation  is  payable  under  this  act 
was  caused  under  circumstances  creating  a  legal  liability  against  some  person 
other  than  the  employer  to  pay  damages  in  respect  thereof,  (a)  The  workman 
may  take  proceedings  against  that  person  to  recover  damages  and  against  any 
person  liable  to  pay  compensation  under  this  act  for  such  compensation,  but 
shall  not  be  entitled  to  recover  both  damages  and  compensation;  and  (5)  If 
the  workman  has  recovered  compensation,  under  this  act,  the  person  by  whom 
the  compensation  was  paid,  or  any  person  who  has  been  called  on  to  indemnify 
him  under  the  section  of  this  act  relating  to  subcontracting,  shall  be  entitled 
to  indemnity  from  the  person  so  liable  to  pay  damages  as  aforesaid,  and  shall  be 
subrogated  to  the  rights  of  the  workman  to  recover  damages  therefor. 

Sec.  6.  This  act  shall  apply  only  to  employment  in  the  course  of  the  employer's 
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trade  or  business  on,  in,  or  about  a  railway,  factory,  mine,  or  quarry,  electric, 
building,  or  engineering  work,  laundry,  natural  gas  plant,  and  all  employments 
wherein  a  process  requiring  the  use  of  any  dangerous  explosive  or  inflammable 
materials  is  carried  on,  which  is  conducted  for  the  purpose  of  business,  trade, 
or  gain;  each  of  which  employments  is  hereby  determined  to  be  especially  dan- 
gerous, in  which  from  the  nature,  conditions,  or  means  of  prosecution  of  the 
work  therein,  extraordinary  risk  to  the  life  and  limb  of  the  workman  engaged 
therein  are  inherent,  necessary,  or  substantially  unavoidable,  and  as  to  each  of 
which  employments  it  is  deemed  necessary  to  establish  a  new  system  of  com- 
pensation for  injuries  to  workmen.  This  act  shall  not  apply  in  any  case  where 
the  accident  occurred  before  this  act  takes  effect,  and  all  rights  which  have  ac- 
crued, by  reason  of  any  such  accident,  at  the  time  of  the  publication  of  this 
act,  shall  be  saved  the  remedies  now  existing  therefor,  and  the  court  shall  have 
the  same  power  as  to  them  as  if  this  act  had  not  been  enacted. 

Sec.  7.  This  act  shall  not  be  construed  to  apply  to  business  or  employments- 
which,  according  to  law,  are  so  engaged  in  interstate  commerce  as  to  be  not 
subject  to  the  legislative  power  of  the  state,  nor  to  persons  injured  while  they 
are  so  engaged. 

Sec.  8.  It  is  hereby  determined  that  the  necessity  for  this  law  and  the  reason 
for  its  enactment  exist  only  with  regard  to  employers  who  employ  a  considerable 
number  of  persons.  This  act,  therefore,  shall  not  apply  to  employers  by  whom- 
fifteen  or  more  workmen  have  been  [employed]  continuously  for  more  than  one 
month  at  the  time  of  the  accident,  and  who  have  elected  or  shall  elect  before  the 
accident  to  come  within  the  provision  hereof:  Provided,  however,  that  employers 
having  less  than  fifteen  workmen  may  elect  to  come  within  the  provisions  of  this 
act,  in  which  case  his  employees  shall  be  included  herein,  as  hereinafter  provided. 

See.  9.  In  this  act,  unless  the  context  otherwise  requires:  (a)  "Railway" 
includes  street  railways  and  interurbans,  and  "employment  on  railways"  includes 
work  in  depots,  power  houses,  round  houses,  machine  shops,  yards,  and  upon 
the  right  of  way,  and  in  the  operation  of  its  engines,  cars,  and  trains,  and  to 
employees  of  express  companies  while  running  on  railroad  trains.  (6)  "Fac- 
tory" means  any  premises  wherein  power  is  used  in  manufacturing,  making, 
altering,  adapting,  ornamenting,  finishing,  repairing,  or  renovating  any  article  or 
articles  for  the  purpose  of  trade  or  gain  or  of  the  business  carried  on  therein, 
including  expressly  any  brick  yard,  meat-packing  house,  foundry,  smelter,  oil 
refinery,  lime-burning  plant,  steam-heating  plant,  electric-lighting  plant,  elec- 
tric-power plant  and  water-power  plant,  powder  plant,  blast  furnace,  paper  mill, 
printing  plant,  flour  mill,  glass  factory,  cement  plant,  artificial-gas  plant,  ma- 
chine or  repair  shop,  salt  plant,  and  chemical  manufacturing  plant,  (o)  "Mine" 
means  any  opening  in  the  earth  for  the  purpose  of  extracting  any  minerals,  and 
all  underground  workings,  slopes,  shafts,  galleries,  and  tunnels,  and  other 
ways,  cuts,  and  openings  connected  therewith,  including  those  in  the  course  of 
being  opened,  sunk,  or  driven;  and  includes  all  the  appurtenant  structures  at 
or  about  the  openings  of  the  mine,  and  any  adjoining  adjacent  work  place  where 
the  material  from  a  mine  is  prepared  for  use  or  shipment,  {d)  "Quarry"  means 
any  place,  not  a  mine,  where  stone,  slate,  clay,  sand,  gravel,  or  other  solid  ma- 
terial is  dug  or  otherwise  extracted  from  the  earth  for  the  purpose  of  trade  or 
bargain  or  of  the  employer's  trade  or  business,  (e)  "Electrical  work"  means 
any  kind  of  work  in  or  directly  connected  with  the  construction,   installation. 
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operation,  alteration,  removal,  or  repair  of  wires,  cables,  switchboards,  or  appa- 
ratus  used   for   the   transmission   of    electrical   current.      (/)    "Building   work" 
means  any  work  in  the  erection,  construction,  extension,  decoration,  alteration,, 
repair,   or   demolition  of   any   building  or   structural   appurtenance.      {g)    "En- 
gineering work"  means  any  work  in  the  construction,  alteration,  extension,  re- 
pair, or  demolition  of  a  railway    (as  hereinbefore  defined),  bridge,  jetty,  dike,, 
dam,  reservoir,  underground  conduit,  sewer,  oil  or  gas  well,  oil  tank,  gas  tank,  - 
water   tower,  or   water  works    (including   standpipes   and   mains),   any   caisson 
work  or  work  in  artificially  compressed  air,  any  work  in  dredging,  pile  driving, 
moving   buildings,   moving   safes,    or    in   laying,    repairing,   or    removing   under- 
ground pipes   and   connections,   the   erection,   installing,   repairing,   or   removing 
of  boilers,  furnaces,  engines,  and  power  machinery   (including  belting  and  other" 
connections),  and  any  work  in  grading  or  excavating  where  shoring  is  neces- 
sary, or  power  machinery  or  blasting  powder,  dynamite,  or  other  high  explosives  ■ 
is   in  use    (excluding  mining   and   quarrying).      (h)    "Employer"   includes   any 
person  or  body  of  persons,  corporate  or  unincorporate,  and  the  legal  representa- 
tives of  a  deceased  employer,  or  the  receiver  or  trustee  of  a  person,  corporation, 
association,  or  partnership,     (i)   "Workman"  means  any  person  who  has  entered 
into  the  employment  of  or  works  under  contract  of  service   or  apprenticeship- 
with   an   employer,  but   ioes   not   include  a  person  who  is  employed  otherwise 
than  for  the   purpose  of  the  employer's  trade   or   business.     Any  reference  to' 
a  workman  who  has  been  injured  shall,  where  the  workman  is  dead,  include  a~ 
reference  to  his  dependents,  as  hereinafter  defined,  or  to  his  legal  representative,, 
or  where  he  is  a  minor  or  incompetent,  to  his  guardian,     {j)  "Dependents"  means 
such  members   of   the  workman's  family  as  were  wholly  or  in  part  dependent 
upon  the  workman  at  the  time  of  the  accident.     And  "members  of  a  family" 
for  the  purposes  of  this  act  means  only  widow  or  husband,  as  the  case  may  be,.. 
and  children;    or  if  no  widow,  husband,  or  children,  then  parents  and  grand- 
parents, or  if  no  parents  or  grandparents,  then  grandchildren;   or  if  no  grand- 
children, then  brothers  and  sisters.     In  the  meaning  of  this  section  parents  in- 
clude step-parents,  children  include  step  children,  and  grandchildren  include  step- 
grandchildren,  and  brothers  and  sisters  include  stepbrothers  and  stepsisters,  and 
children  and  parents  include  that  relation  by  legal  adoption. 

Sec.  10.  In  case  an  injured  workman  is  mentally  incompetent  or  a  minor, 
or  where  death  results  from  the  injury,  in  case  any  of  his  dependents  as  herein 
defined  is  mentally  incompetent  or  a  minor,  at  the  time  when  any  right,  privi- 
lege, or  election  accrues  to  him  under  this  act,  his  guardian  may,  in  his  behalf,- 
claim  and  exercise  such  right,  privilege,  or  election,  and  no  limitation  of  time, 
in  this  act  provided  for,  shall  run,  so  long  as  such  incompetent  or  minor  has- 
no  guardian. 

Sec.  11.  The  amount  of  compensation  under  this  act  shall  be:  (o)  Where 
death  results  from  injury:  (1)  If  the  workman  leaves  any  dependents  wholly 
dependent  upon  his  earnings,  an  amount  equal  to  three  times  his  earnings  for 
the  preceding  year  but  not  exceeding  $3,600,  and  not  less  than  $1,200:  Pro- 
vided, such  earnings  shall  be  computed  upon  the  basis  of  the  scale  which  he 
received  or  would  have  been  entitled  to  receive  had  he  been  at  work  during 
the  thirty  days  next  preceding  the  accident;  and,  if  the  period  of  the  workman's 
employment  by  the  said  employer  had  been  less  than  one  year,  then  the  amount 
of  his  earnings  during  the  said  year  shall  be  deemed  to  be  fifty-two  times  hia^ 
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.average  weekly  earnings  during  the  period  of  his  actual  employment  under  said 
employer:      Provided,  that  the   amount  of  any  payments  made  under  this  act 

.and  any  lump  sum  paid  hereunder  for  such  injury  from  which  death  may 
thereafter  result  shall  be  deducted  from  such  sum;  and  Provided,  however, 
that  if  the  workman   does   not   leave  any   dependents,   citizens   of  and  residing 

.at  the  time  of  the  accident  in  the  United  States  or  the  Dominion  of  Canada, 
the  amount  of  compensation  shall  not  exceed  in  any  case  $750.  ( 2 )  If  the 
workman  does  not  leave  any  such  dependents,  but  leaves  any  dependents  in  part 
dependent  upon  his  earnings,  such  proportion  of  the  amount  payable  under  the 
foregoing  provisions  of  this  section,  as  may  be  agreed  upon  or  determined  to 

("be  proportionate  to  the  injury  to  the  said  dependents;  and  (3)  If  he  leaves 
no  dependents,  the  reasonable  expense  of  his  medical  attendance  and  burial, 
.not  exceeding  $100.  (6)  Where  total  incapacity  for  work  results  from  injury, 
periodical  payments  during  such  incapacity,  commencing  at  the  end  of  the  sec- 
ond week,  equal  to  50  per   cent  of   his   average   weekly   earnings   computed  as 

,'provided  in  §  12,  but  in  no  case  less  than  $6  per  week  or  more  than  $15  per 
week.  (c,i  When  partial  incapacity  for  work  results  from  injury,  periodical 
fiayments  during  such  incapacity,  commencing  at  the  end  of  the  second  week, 
■shall  not  be  less  than  25  per  cent,  nor  exceed  50  per  cent,  based  upon  the  average 
weekly  earnings  computed  as  provided  in  §  12,  but  in  no  case  less  than  $3 
per  week  or  more  than  $12  per  week:  Provided,  however,  that  if  the  workman 
■is  under  twenty-one  years  of  age  at  the  date  of  the  accident,  and  the  average 
weekly  earnings  are  less  than  $10,  his  compensation  shall  not  be  less  than 
75   per  cent  of  his   average   earnings.     No.  such   payment   for  total   or   partial 

^disability  shall  extend  over  a  period  exceeding  ten  years. 

Sec.  12.  For  the  purposes  of  the  provisions  of  this  act  relating  to  "earnings" 
.and  "average  earnings"  of  a  workman,  the  following  rules  shall  be  observed: 
(a)  "Average  earnings"  shall  be  computed  in  such  manner  as  is  beat  calculated 
to  give  the  average  rate  per  week  at  which  the  workman  was  being  remunerated 
for  the  fifty-two  weeks  prior  to  the  accident:  Provided,  that  where  by  reason  of 
the  shortness  of  time  during  which  the  workman  has  been  in  the  employment 
.of  his  employer,  or  the  casual  nature  or  the  terms  of  the  employment,  it  is 
impracticable  to  compute  the  rate  of  remuneration,  regard  shall  be  had  to  the 
-average  weekly  amount  which,  during  the  twelve  months  previous  to  the  acci- 
dent, was  being  earned  by  a,  person  in  the  same  grade  employed  at  the  same 
work  by  the  same  employer,  or,  if  there  is  no  person  employed,  by  a  person 
in  the  same  grade  employed  in  the  same  class  of  employment  and  in  the  same 
district.  (6)  Where  the  workman  had  entered  into  concurrent  contracts  of 
service  with  two  or  more  employers  under  which  he  worked  at  one  time  for 
■one  such  employer  and  at  another  time  for  another  such  employer,  his  "earn- 
ings" and  his  "average  earnings"  shall  be  computed  as  if  his  earnings  under 
all  such  contracts  were  earnings  in  the  employment  of  the  employer  for  whom 
he  was  working  at  the  time  of  the  accident.  (c)  Employment  by  the  same 
employer  shall  be  taken  to  mean  employment  by  the  same  employer  in  the  grade 
in  which  the  workman  was  employed  at  the  time  of  the  accident,  uninterrupted 
by  his  absence  of  work  due  to  illness  or  any  other  unavoidable  cause.  (d) 
Where  the  employer  has  been  accustomed  to  pay  to  the  workman  a  sum  to 
cover  any  special  expenses  entailed  upon  him  by  the  nature  of  his  employment, 
■4.he  sum  so  paid  shall  not  be  reckoned  as  part  of  the  earnings,      (e)    In  fixing 
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the  amount  of  the  payment,  allowance  shall  be  made  for  any  payment  or  benefit 
which  the  workman  may  receive  from  the  employer  during  his  period  of  inca- 
pacity. (/)  In  the  case  of  partial  incapacity  the  payments  shall  be  computed 
to  equal,  as  closely  as  possible,  50  per  cent  of  the  difference  between  the  amount 
-of  the  "average  earnings"  of  the  workman  before  the  accident,  to  be  computed 
as  herein  provided,  and  the  average  amount  which  he  is  most  probably  able  to 
■earn  in  some  suitable  employment  or  business  after  the  accident,  subject,  how- 
ever, to  the  limitations  hereinbefore  provided. 

Sec.  13.  The  payments  shall  be  made  at  the  same  time,  place,  and  in  the 
same  manner  as  the  wages  of  the  workman  were  payable  at  the  time  of  the 
-accident,  but  a  judge  of  any  district  court  having  jurisdiction  upon  tlie  applica- 
tion of  either  party  may  modify  such  regulation  in  a  particular  case  as  to  him 
may  seem  just. 

Sec.  14.  Where  death  results  from  the  injury,  and  the  dependents  of  the  de- 
ceased workman  as  herein  defined  have  agreed  to  accept  compensation,  and  the 
4imount  of  such  compensation  and  the  apportionment  thereof  between  them  has 
been  agreed  to  or  otherwise  determined,  the  employer  may  pay  such  compensa- 
tion to  them  accordingly  (or  to  an  administrator  if  one  be  appointed)  and  there- 
upon be  discharged  from  all  further  liability  for  the  injury.  Where  only  the 
apportionment  of  the  agreed  compensation  between  the  dependents  is  not  agreed 
to,  the  employer  may  pay  the  amount  into  any  district  court  having  jurisdiction 
or  to  the  administrator  of  the  deceased  workman,  with  the  same  effect.  Where 
the  compensation  has  been  so  paid  into  court  or  to  an  administrator,  the  proper 
•court,  upon  the  petition  of  such  administrator  or  any  of  such  dependents,  and 
upon  such  notice  and  proof  as  it  may  order  shall  determine  the  distribution 
thereof,  among  such  dependents.  Where  there  are  no  dependents,  medical  and 
funeral  expenses  may  be  paid  and  distributed  in  like  manner. 

Sec.  15.  The  payments  due  under  this  act,  as  well  as  any  judgment  obtained 
thereunder,  shall  not  be  assignable  or  subject  to  levy,  execution,  or  attachment, 
except  for  medicine,  medical  attention  and  nursing,  and  no  claim  of  any  attorney 
at  law  for  services  rendered  in  securing  such  indemnity  or  compensation  or 
judgment  shall  be  an  enforceable  lien  thereon,  unless  the  same  has  been  approved 
in  writing  by  the  judge  of  the  court  where  said  case  was  tried;  but  if  no  trial 
was  had,  then  by  any  judge  of  the  district  court  of  this  state  to  whom  such 
stnatter  has  been  regularly  submitted,  on  due  notice  to  the  partry  or  parties 
in  interest  of  such  submission. 

Sec.  16.  Employers  affected  by  this  act  shall  report  annually  to  the  state 
commissioner  and  factory  inspector  such  reasonable  particulars  in  regard  thereto 
as  he  may  require,  including  particulars  as  to  all  releases  of  liability  under 
this  act  and  any  other  law.  The  penalty  for  failure  to  report  or  for  false  report 
;shall  invalidate  any  such  release  of  liability. 

Sec.  17.  (o)  After  an  injury  to  the  employee,  if  so  requested  by  his  employer, 
the  employee  must  submit  himself  for  examination  at  some  reasonable  time  to 
a  reputable  physician  selected  by  the  employer,  and  from  time  to  time  there- 
after during  the  pendenCy  of  his  claim  for  compensation,  or  during  the  receipt 
by  him  for  payment  under  this  act,  but  he  shall  not  be  required  to  so  submit 
himself,  more  than  once  in  two  weeks,  unless  in  accordance  with  such  orders 
«s  may  be  made  by  the  proper  court  or  judge  thereof.  Either  party  may  upon 
demand  require  a  report  of  any  examination  made  by  the  physician  of  the  other 
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party  upon  payment  of  a  fee  of  $1  therefor.  (6)  If  the  employee  requests  he 
shall  be  entitled  to  have  a  physician  of  his  own  selection  present  at  the  time 
to  participate  in  such  examinations,  (c)  Unless  there  has  been  a  reasonable 
opportunity  thereafter  for  such  physician  selected  by  the  employee  to  participate 
in  the  examination  in  the  presence  of  the  physician  selected  by  the  employer, 
the  physician  selected  by  the  employer  shall  not  be  permitted  afterwards  to  give 
evidence  of  the  condition  of  the  employee  in  a  dispute  as  to  the  injury,  (d) 
Except  as  provided  herein  in  this  act  there  shall  be  no  other  disqualification  or 
privilege  preventing  the  testimony  of  a  physician  who  actually  makes  an  ex- 
amination. 

Sec.  18.  In  case  of  a  dispute  as  to  the  injury,  the  committee,  or  arbitrator 
as  hereinafter  provided,  or  the  judge  of  the  district  court,  shall  have  the  power 
to  employ  a  neutral  physician  of  good  standing  and  ability,  whose  duty  it  shall 
be,  at  the  expense  of  the  parties,  to  make  an  examination  of  the  injured  person, 
as  the  court  may  direct,  on  the  petition  of  either  or  both  the  employer  and  em- 
ployee or  dependents. 

Sec.  19.  If  the  employer  or  the  employee  has  a  physician  make  such  an  exam- 
ination, and  no  reasonable  opportunity  is  given  to  the  other  party  to  have  his 
physician  make  examination,  then,  in  case  of  a  dispute  as  to  the  injury,  the 
physician  of  the  party  making  such  examination  shall  not  give  evidence  before 
the  court  unless  a  neutral  physician  either  has  examined  or  then  does  examine 
the  injured  employee  and  give  testimony  regarding  the  injuries. 

Sec.  20.  If  the  employee  shall  refuse  examination  by  physician  selected  by 
the  employer,  with  the  presence  of  a  physician  of  his  own  selection,  and  shall 
refuse  an  examination  by  the  physician  appointed  by  the  court,  he  shall  have 
no  right  to  compensation  during  the  period  from  refusal  until  he,  or  someone 
in  his  behalf,  notifies  the  employer  or  the  court  that  he  is  willing  to  have  such 
examination. 

Sec.  21.  A  physician  making  an  examination  shall  give  to  the  employer  and: 
to  the  workman  a  certificate  as  to  the  condition  of  the  workman,  but  such  cer- 
tificate shall  not  he  competent  evidence  of  that  condition  unless  supported  by 
his  testimony  if  his  testimony  would  have  been  admissible. 

Sec.  22.  Proceedings  for  the  recovery  of  compensation  under  this  act  shall 
not  be  maintainable  unless  written  notice  of  the  accident,  stating  the  time,  place, 
and  particulars  thereof,  and  the  name  and  address  of  the  person  injured,  have 
been  given  within  ten  days  after  the  accident,  and  unless  a  claim  for  compensa- 
tion has  been  made  within  six  months  after  the  accident,  or  in  case  of  death, 
within  six  months  from  the  date  thereof.  Such  notice  shall  be  delivered  by 
registered  mail,  or  by  delivery  to  the  employer.  The  want  of,  or  any  defect 
in  such  notice,  or  in  its  service,  shall  not  be  a  bar  unless  the  employer  proves 
that  he  has,  in  fact,  been  thereby  prejudiced,  or  if  such  want  or  defect  was  oc- 
casioned by  mistake,  physical  or  mental  incapacity,  or  other  reasonable  cause, 
and  the  failure  to  make  a  claim  within  the  period  above  specified  shall  not  be 
a  bar,  if  such  failure  was  occasioned  by  a  mistake,  physical  or  mental  incapacity, 
or  other  reasonable  cause. 

Sec.  23.  Compensation  due  under  this  act  may  be  settled  by  agreement.  Every 
such  agreement,  other  than  a  release,  shall  be  in  the  form  hereinafter  provided. 

Sec.  24.  If  compensation  be  not  so  settled  by  agreement:  (a)  If  any  com- 
mittee representative  of  the  employer   and  the  workman   exists,   organized   for 
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the  purpose  of  settling  disputes  under  this  act,  the  matter  shall,  unless  either 
party  objects  by  notice  in  writing  delivered  or  sent  by  registered  mail  to  the 
other  party  before  the  committee  meets  to  consider  the  matter,  be  settled  in 
accordance  with  its  rules  by  such  committee  or  by  an  arbitrator  selected  by  it. 
(&)  If  either  party  so  objects,  or  there  is  no  such  committee,  or  the  committee 
or  the  arbitrator  to  whom  it  refers  the  matter  fails  to  settle  it  within  sixty 
days  from  the  date  of  the  claim,  the  matter  may  be  settled  by  a  single  arbitrator 
agreed  on  by  the  parties,  or  appointed  by  any  judge  of  a  court  where  an  action 
might  be  maintained.  The  consent  to  arbitration  shall  be  in  writing  and  signed 
by  the  parties,  and  may  limit  the  fees  of  the  arbitrator  and  the  time  within 
which  the  award  must  be  made.  And  unless  such  consent  and  the  order  of 
appointment  expressly  refers  other  questions,  only  the  question  of  the  amount 
of  compensation  shall  be  deemed  to  be  in  issue. 

Sec.  25.  The  arbitrator  shall  not  be  bound  by  technical  rules  of  procedure 
•or  evidence,  but  shall  give  the  parties  reasonable  opportunity  to  be  heard  and 
act  reasonably  and  without  partiality.  He  shall  make  and  file  his  award,  with 
the  consent  to  arbitration  attached,  in  the  office  of  the  clerk  of  the  proper 
district  court  within  the  time  limited  in  the  consent,  or,  if  no  time  limit  is 
fixed  therein,  within  sixty  days  after  his  selection,  and  shall  give  notice  of  such 
filing  to  the  parties  by  mail. 

Sec.  26.  The  arbitrator's  fees  shall  be  fixed  by  the  consent  to  arbitration, 
or  be  agreed  to  by  the  parties  before  the  arbitration,  and  if  not  so  fixed  or 
agreed  to,  they  shall  not  exceed  $10  per  day,  for  not  to  exceed  ten  days,  and 
disbursements  for  expense.  The  arbitrator  shall  tax  or  apportion  the  costs  of 
«uch  fees  in  his  discretion,  and  shall  add  the  amount  taxed  or  apportioned 
against  the  employer  to  the  first  payment  made  under  the  award,  and  he  shall 
note  the  amount  of  his  fees  on  the  award,  and  shall  have  a  lien  therefor  on 
the  first  payments  due  under  the  award. 

Sec.  27.  Every  agreement  for  compensation  and  every  award  shall  be  in  writ- 
ing, signed  and  acknowledged  by  the  parties  or  by  the  arbitrator  or  secretary 
of  the  committee  hereinbefore  referred  to,  and  shall  specify  the  amount  due 
and  unpaid  by  the  employer  to  the  workman  up  to  the  date  of  the  agreement  or 
award,  and,  if  any,  the  amount  of  the  payments  thereafter  to  be  paid  by  the 
•employer  to  the  workman,  and  the  length  of  time  such  payments  shall  continue. 

Sec.  28.  It  shall  be  the  duty  of  the  employer  to  file  or  cause  to  be  filed  every 
release  of  liability  hereunder,  every  agreement  for  an  award  of  compensation, 
or  modifying  an  agreement  for  or  award  of  compensation,  under  this  act,  if 
•not  filed  by  the  committee  or  arbitrator,  to  which  he  is  a  party,  or  a  sworn 
copy  thereof,  in  the  office  of  the  district  court  in  the  county  in  which  the  acci- 
dent occurred,  within  sixty  days  after  it  is  made;  otherwise  it  shall  be  void 
as  against  the  workman.  The  said  clerk  shall  accept,  receipt  for,  and  file  any 
such  release,  agreement,  or  award,  without  fee,  and  record  and  index  it  in 
the  book  kept  for  that  purpose.  Nothing  herein  shall  be  construed  to  prevent 
the  workman  from  filing  such  agreement  or  award. 

Sec.  29.  At  any  time  within  one  year  after  an  agreement  or  award  has  been 
so  filed,  a  judge  of  a  district  court  having  jurisdiction  may,  upon  the  applica- 
tion of  either  party,  cancel  such  agreement  or  award,  upon  such  terms  as  may 
be  just,  if  it  be  shown  to  his  satisfaction  that  the  workman  has  returned  to 
work,  and  is  earning  approximately  the  same  or  higher  wages  as  or  than  he 
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did  before  the  accident,  or  that  the  agreement  or  award  has  been  obtained  by 
fraud  or  undue  influence,  or  that  tlie  committee  or  arbitrator  making  the  award 
acted  without  autliority,  or  was  guilty  of  serious  misconduct,  or  tliat  the  award 
is  grossly  inadequate  or  grossly  excessive,  or  if  the  employee  absents  himself 
80  that  a  reasonable  examination  of  his  condition  cannot  be  made,  or  has  de- 
parted beyond  the  boundaries  of  the  United  States  or  Canada. 

Sec.  30.  At  any  time  after  the  filing  of  an  agreement  or  award  and  before- 
judgment  has  been  granted  thereon,  the  employer  may  stay  proceedings  thereon, 
by  filing  in  the  office  of  the  clerk  of  the  district  court  wherein  such  agreements 
or  award  is  filed:  (a)  A  proper  certificate  of  a  qualified  insurance  company 
that  the  amount  of  the  compensation  to  the  workman  is  insured  by  it :  (b) 
A  proper  bond  undertaking  to  secure  the  payment  of  the  compensation.  Such 
certificate  or  bond  shall  first  be  approved  by  a  judge  of  the  said  district  court.. 

Sec.  31.  At  any  time  after  an  agreement  or  award  has  been  filed,  the  work- 
man may  apply  to  the  said  district  court  for  judgment  against  the  employer 
for  a  lump  sum  equal  to  80  per  cent  of  the  amount  of  payments  due  and  unpaid 
and  prospectively  due  under  the  agreement  or  award;  and,  unless  the  agreement 
or  award  be  stayed,  modified,  or  canceled,  or  the  liability  thereunder  be  re- 
deemed or  otherwise  discharged,  the  court  shall  examine  the  workman  under 
oath,  and  if  satisfied  that  the  application  is  made  because  of  doubt  as  to  the- 
security  of  his  compensation,  shall  compute  the  sum  and  direct  judgment  accord- 
ingly, as  if  in  an  action:  Provided,  that  if  the  employer  shall  give  a  good  and 
sufficient  bond,  approved  by  the  court,  no  execution  shall  issue  on  such  judg- 
ment so  long  as  the  employer  continues  to  make  payments  in  accordance  witlv 
the  original  agreement  or  award  undiminished  by  tlie  discount. 

Sec.  32.  An  agreement  or  award  may  be  modified  at  any  time  by  a  subsequent 
agreement;  or,  at  any  time  after  one  year  from  the  date  of  filing;  it  may  be- 
reviewed,  upon  the  application  of  either  party  on  the  ground  that  the  inca- 
pacity of  the  workman  has  subsequently  increased  or  diminished.  Such  appli- 
cation shall  be  made  to  the  said  district  court;  and,  unless  the  parties  consent 
to  arbitration,  the  court  may  appoint  a  medical  practitioner  to  examine  the- 
workman  and  report  to  it;  and  upon  his  report  and  after  hearing  the  evidence- 
of  the  parties,  the  court  may  modify  such  agreement  or  award,  as  may  be  just,, 
by  ending,  increasing,  or  diminishing  the  compensation,  subject  to  the  limita- 
tions hereinbefore  provided. 

Sec.  33.  Where  any  payment  has  been  continued  for  not  less  than  six  months, 
the  liability  therefor  may  be  redeemed  by  the  employer  by  the  payment  to  the 
workman  of  a  lump  sum  of  an  amount  equal  to  80  per  cent  of  the  payments 
which  may  become  due  according  to  the  award,  such  amount  to  be  determined' 
by  agreement,  or,  in  default  thereof,  upon  application,  to  a  judge  of  a  district 
court  having  jurisdiction.  Upon  paying  such  amount  the  employer  shall  be 
discharged  from  all  further  liability  on  account  of  the  injury,  and  be  entitled' 
to  a  duly  executed  release,  upon  filing  which  or  other  due  proof  of  payment,, 
the  liability  upon  any  agreement  or  award  shall  be  discharged  of  record. 

Sec.  34.  Where  the  payment  of  compensation  to  the  workman  is  insured, 
by  a  policy  or  policies,  at  the  expense  of  the  employer,  the  insurer  shall  be- 
subrogated  to  the  rights  and  duties,  under  this  act,  of  the  employer,  so  far 
as   appropriate. 

Sec.  35.  All  references  hereinbefore  to  a  district  court  of  the  state  of  Kansas- 
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having   jurisdiction   of   a   civil   action   between   the   parties   shall   be   construed 
as  relating  to  the  then  existing  Code  of  Civil  Procedure.     Such  courts  shall  make' 
all  rules  necessary  and  appropriate  to  carry  out  the  provisions  of  this  act. 

Sec.  36.  A  workman's  right  to  compensation  under  this  act  may,  in  default  of" 
agreement  or  arbitration,  be  determined  and  enforced  by  action  in  any  court 
of  competent  jurisdiction.  In  every  such  action  the  right  to  trial  by  jury 
shall  be  deemed  waived  and  the  case  tried  by  the  court  without  a  jury,  unless- 
either  party,  with  his  notice  of  trial,  or  when  the  case  is  placed  upon  the 
calendar,  demand  a  jury  trial.  The  judgment  in  the  action,  if  in  favor  of  the- 
plaintiff,  shall  be  for  a  lump  sum  equal  to  the  amount  of  the  payments  then, 
due  and  prospectively  due  under  this  act,  with  interest  on  the  payments  overdue, 
or,  in  the  discretion  of  the  trial  judge,  for  periodical  payments  as  in  an  award. 
Where  death  results  from  injury,  the  action  shall  be  brought  by  the  dependent 
or  dependents  entitled  to  the  compensation,  or  by  the  legal  representative- 
of  the  deceased  for  the  benefit  of  the  dependents  as  herein  defined;  and  in  such 
action  the  judgment  may  provide  for  the  proportion  of  the  award  to  be  dis- 
tributed to  or  between  the  several  dependents;  otherwise  such  proportions  shall' 
be  determined  by  the  proper  probate  court.  An  action  to  set  aside  a,  release  or 
other  discharge  of  liability  on  the  ground  of  fraud  or  mental  incompetency 
may  be  joined  with  an  action  of  compensation  under  this  act.  No  action  or 
proceeding  provided  for  in  this  act  shall  be  brought  or  maintained  outside  of 
the  state  of  Kansas,  and  notice  thereof  may  be  given  by  publication  against 
nonresidents  of  the  state  in  the  manner  now  provided  by  article  7  of  chapter 
95,  General  Statutes  of  Kansas  of  1909,  so  far  as  the  same  may  be  applicable, 
and  by  personal  service  of  a  true  copy  of  the  first  publication  within  twenty- 
one  days  after  the  date  of  the  said  first  publication,  unless  excused  by  the  court 
upon  proper  showing  that  such  service  cannot  be  made. 

Sec.  37.  The  cause  of  action  shall  be  deemed  in  every  case,  including  a  case 
where  death  results  from  the  injury,  to  have  accrued  to  the  injured  workman 
at  the  time  of  the  accident;  and  the  time  limited  in  which  to  commence  an 
action  for  compensation  therefor  shall  run  as  against  him,  his  legal  representa- 
tives, and  dependents  from  that  date. 

Sec.  38.  Contingent  fees  of  attorneys  for  services  and  proceedings  under  this 
act  shall  in  every  case  be  subject  to  approval  by  the  court. 

Sec.  39.  If  the  superintendent  of  insurance,  by  and  with  the  advice  and  writ- 
ten approval  of  the  attorney  general,  certifies  that  any  scheme  of  compensation, 
benefit,  or  insurance  for  the  workman  of  an  employer  in  any  employment  to" 
which  this  act  applies,  whether  or  not  such  scheme  includes  other  employers  and 
their  workmen,  provides  scales  of  compensation  not  less  favorable  to  the  work- 
men and  their  dependents  than  the  corresponding  scales  contained  in  this  act, 
and  that,  where  the  scheme  provides  for  contributions  by  the  workmen,  the- 
scheme  confers  benefits  at  least  equivalent  to  those  contributions,  in  addition 
to  the  benefits  to  which  the  workmen  would  have  been  entitled  under  this  act 
of  their  equivalents,  the  employer  may,  while  the  certificate  is  in  force,  contract 
with  any  of  his  workmen  that  the  provisions  of  the  scheme  shall  be  substituted' 
for  the  provisions  of  this  act;  and  thereupon  the  employer  shall  be  liable  only 
in  accordance  with  that  scheme;  but,  save  as  aforesaid,  this  act  shall  not  apply 
notwithstanding  any  contract  to  the  contrary  made  after  this  act  becomes  a  law. 

Sec.  40.  No  scheme  shall  be  so  certified  which  does  not  contain  suitable  pro-- 
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visions  for  the  equitable  distribution  of  any  moneys  or  securities  held  for  the 
purpose  of  the  scheme,  after  due  provision  has  been  made  to  discharge  tlie 
liabilities  already  accrued,  if  and  when  such  certificate  is  revoked  or  the  scheme 
otherwise  terminated. 

Sec.  41.  If  at  any  time  the  scheme  no  longer  fulfils  the  requirements  of  this 
article,  or  is  not  fairly  administered,  or  other  valid  and  substantial  reasons 
therefor  exist,  the  superintendent  of  insurance,  by  and  with  the  attorney  gen- 
eral, shall  revoke  the  certificate,  and  the  scheme   shall  thereby  be  terminated. 

Sec.  42.  Where  a  certified  scheme  is  in  effect,  the  employer  shall  answer  all 
such  inquiries  and  furnish  all  such  accounts  in  regard  thereto  as  may  be  re- 
quired by  the  superintendent. 

Sec.  43.  The  superintendent  of  insurance  may  make  all  rules  and  regulations 
necessary  to  carry  out  the  purposes  of  the  four  preceding  sections. 

Sec.  44.  All  employers  as  defined  by  this  act,  who  shall  elect  to  come  within 
the  provisions  of  this  act  and  of  all  acts  amendatory  hereof,  shall  do  so  by 
filing  a  statement  to  such  efifeet  with  the  secretary  of  state  of  this  state  at 
:any  time  after  taking  efi'ect  of  this  act,  which  election  shall  be  binding  upon  such 
employer  for  the  term  of  one  year  from  the  date  of  the  filing  of  such  statement, 
and  thereafter,  without  further  act  on  his  part,  for  successive  terms  of  one  year 
■each,  unless  such  employer  shall,  at  least  sixty  days  prior  to  the  expiration 
of  such  first  or  of  any  succeeding  year,  file  in  the  office  of  the  secretary  of  state 
.a  notice  in  writing  to  the  effect  that  he  withdraws  his  election  to  be  subject 
to  the  provisions  of  this  act.  Notice  of  such  election  or  withdrawal  shall  be 
forthwith  posted  by  such  employer  in  conspicuous  places  in  and  about  his  place 
•of  business. 

Sec.  45.  Every  employee  entitled  to  come  within  the  provisions  of  this  act 
shall  be  presumed  to  have  done  so  unless  he  serve  written  notice,  before  injury, 
upon  his  employer  that  he  elects  not  to  accept  thereunder,  and  threafter  any 
rsuch  employee  desiring  to  change  his  election  shall  only  do  so  by  serving  written 
notice  thereof  upon  his  employer.  Any  contract  wherein  an  employer  requires 
■  of  an  employee  as  a  condition  of  employment  that  he  shall  elect  not  to  come 
within  the  provisions  of  this  act  shall  be  void. 

Sec.  46.  In  any  action  to  recover  damages  for  a  personal  injury  sustained 
within  this  state  by  an  employee  (entitled  to  come  within  the  provisions  of 
this  act)  while  engaged  in  the  line  of  his  duty  as  such,  or  for  death  resulting 
from  personal  injury  so  sustained,  in  which  recovery  is  sought  upon  the  ground 
of  want  of  due  care  of  the  employer  or  of  any  officer,  agent,  or  servant  of  the 
employer,  where  such  employer  is  within  the  provisions  hereof,  it  shall  not  be 
a  defense  to  any  employer  (as  herein  in  this  act  defined)  who  shall  not  have 
-elected,  as  hereinbefore  provided,  to  come  within  the  provisions  of  this  act:  (a) 
That  the  employee  either  expressly  or  impliedly  assumed  the  risk  of  the  hazard 
complained  of;  (6)  that  the  injury  or  death  was  caused  in  whole  or  in  part  by 
the  want  of  due  care  of  a  fellow  servant;  (c)  that  such  employee  was  guilty  of 
contributory  negligence,  but  such  contributory  negligence  of  said  employee  shall 
he  considered  by  the  jury  in  assessing  the  amount  of  recovery. 

Sec.  47.  In  an  action  to  recover  damages  for  a  personal  injury  sustained 
within  this  state  by  an  employee  (entitled  to  come  within  the  provisions  of 
this  act)  while  engaged  in  the  line  of  his  duty  as  such,  or  for  death  resulting 
from  personal  injury  so  sustained,  in  which  recovery  is  sought  upon  the  ground 
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of  want  of  due  care  of  the  employer  or  of  any  oflBcer,  agent,  or  servant  of  the 
employer,  and  where  such  employer  has  elected  to  come  and  is  within  the  pro- 
visions of  this  act  as  hereinbefore  provided,  it  shall  be  a  defense  for  such  em- 
ployer in  all  cases  where  said  employee  has  elected  not  to  come  within  the 
provisions  of  this  act:  (o)  That  the  employee  either  expressly  or  impliedly  as- 
sumed the  risk  of  the  hazard  complained  of;  (6)  that  the  injury  or  death  was 
caused  in  whole  or  in  part  by  the  want  of  due  care  of  a  fellow  servant;  (c) 
that  said  employee  was  guilty  of  contributory  negligence:  Provided,  however, 
that  none  of  these  defenses  shall  be  available  where  the  injury  was  caused  by 
the  wilful  or  gross  negligence  of  such  employer,  or  of  any  managing  officer,  or 
managing  agent  of  said  employer,  or  where,  under  the  law  existing  at  the  time 
of  the  death  or  injury,  such  defenses  are  not  available. 

Sec.  48.  Nothing  in  this  act  shall  be  construed  to  amend  or  repeal  §  6999  of 
the  General  Statutes  of  Kansas  of  1909,  or  House  bill  No.  240  of  the  Session 
of  1911,  the  same  being  "An  Act  Relating  to  the  Liability  of  Common  Carriers 
by  Railroads  to  Their  Employees  in  Certain  Cases,  and  Repealing  All  Acts  and 
Parts  of  Acts  so  Far  as  the  Same  are  in  Conflict  Herewith." 

Sec.  49.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  publica- 
tion in  the  statute  book,  and  the  1st  day  of  January,  1912. 

Massachusetts.' — The  Massachusetts  act  (Laws  of  1911,  chap.  751  ^ 
is  given,  with  a  memorandum  in  brackets  of  changes  by  the  amend- 
ment CLaws  1912,  chap.  571)  : 

Pabt  I. 

See.  1.  In  an  action  to  recover  damages  for  personal  injury  sustained  by 
an  employee  in  the  course  of  his  employment,  or  for  death  resulting  from  per- 
sonal injury  so  sustained,  it  shall  not  be  a  defense: 

1.  That  the  employee  was  negligent; 

2.  That  the  injury  was  caused  by  the  negligence  of  a  fellow  employee; 

3.  That  the  employee  had  assumed  the  risk  of  the  injury. 

Sec.  2.  The  provisions  of  §  1  shall  not  apply  to  actions  to  recover  damages 
for  personal  injuries  sustained  by  domestic  servants  and  farm  laborers. 

Sec.  3.  The  provisions  of  §  1  shall  not  apply  to  actions  to  recover  damages 
for  personal  injuries  sustained  by  employees  of  a  subscriber. 

Sec.  4.  The  provisions  of  sections  one  hundred  and  twenty-seven  to  one  hun- 
dred and  thirty-five,  inclusive,  and  of  one  hundred  and  forty-one  to  one  hundred 
and  forty-three,  inclusive,  of  chapter  five  hundred  and  fourteen  of  the  acts  of 
the  year  nineteen  hundred  and  nine,  and  of  any  acts  in  amendment  thereof, 
shall  not  apply  to  employees  of  a  subscriber  while  this  act  is  in  effect. 

Sec.  5.  An  employee  of  a  subscriber  shall  be  held  to  have  waived  his  right 
of  action  at  common  law  to  recover  damages  for  personal  injuries  if  he  shall 
not  have  given  his  employer,  at  the  time  of  his  contract  of  hire,  notice  in  writing 
that  he  claimed  such  right,  or  if  the  contract  of  hire  was  made  before  the 
employer  became  a  subscriber,  if  the  employee  shall  not  have  given  the  said 

1  Pronounced  constitutional,  before  its  passage,  in  Opinion  of  Justices  (1911) 
209  Mass.  607,  96  N.  E.  308. 

M.  &  S.  Vol.  v.— 348. 
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notice  within  thirty  days  of  notice  of  such  subscription.  An  employee  who  has 
given  notice  to  his  employer  that  he  claimed  his  right  of  action  at  common 
law  may  waive  such  claim  by  a  notice  in  writing  which  shall  take  effect  five 
days  after  it  is  delivered  to  the  employer  or  his  agent.  [Subject  to  approval 
Industrial  Board.     L.  1912,  c.  666.] 

Pabt  II. 

Sec.  1.  If  an  employee  who  has  not  given  notice  of  his  claim  of  common-law 
rights  of  action,  as  provided  in  Part  I,  §  5,  or  who  has  given  such  notice  and  has 
waived  the  same,  receives  a  personal  injury  arising  out  of  and  in  the  course 
of  his  employment,  he  shall  be  paid  compensation  by  the  association,  as  here- 
inafter provided,  if  his  employer  is  a  subscriber  at  the  time  of  the  injury. 

Sec.  2.  If  the  employee  is  injured  by  reason  of  his  serious  and  wilful  mis- 
conduct, he  shall  not  receive  compensation. 

Sec.  3.  If  the  employee  is  injured  by  reason  of  the  serious  and  wilful  mis- 
conduct of  a  subscriber  or  of  any  person  regularly  intrusted  with  and  exercising 
the  powers  of  superintendence,  the  amounts  of  compensation  hereinafter  provided 
shall  be  doubled.  In  such  case  the  subscriber  shall  repay  to  the  association  the 
extra  compensation  paid  to  the  employee.  If  a  claim  is  made  under  this  section 
the  subscriber  shall  be  allowed  to  appear  and  defend  against  such  claims  only. 

Sec.  4.  No  compensation  shall  be  paid  under  this  act  for  any  injury  whicli 
does  not  incapacitate  the  employee  for  a  period  of  at  least  two  weeks  from 
earning  full  wages,  but  if  incapacity  extends  beyond  the  period  of  two  weeks, 
compensation  shall  begin  on  the  fifteenth  day  after  the  injury. 

Sec.  5.  During  the  first  two  weeks  after  the  injury,  the  association  shall 
furnish  reasonable  medical  and  hospital  services,  and  medicines  when  they  are 
needed. 

Sec.  6.  If  death  results  from  the  injury,  the  association  shall  pay  the  de- 
pendents of  the  employee,  wholly  dependent  upon  his  earnings  for  support  at 
the  time  of  the  injury,  a  weekly  payment  equal  to  one  half  his  average  weekly 
wages,  but  not  more  than  $10  nor  less  than  $4  a  week,  for  a  period  of  three 
hundred  weeks  from  the  date  of  the  injury.  If  the  employee  leaves  dependents 
only  partly  dependent  upon  his  earnings  for  support  at  the  time  of  his  injury, 
the  association  shall  pay  such  dependents  a  weekly  compensation  equal  to  the 
same  proportion  of  the  weekly  payments  for  the  benefit  of  persons  wholly  de- 
pendent as  the  amount  contributed  by  the  employee  to  such  partial  dependents 
bears  to  the  annual  earnings  of  the  deceased  at  the  time  of  his  injury.  When 
weekly  payments  have  been  made  to  an  injured  employee  before  his  death,  the 
compensation  to  dependents  shall  begin  from  the  date  of  the  last  of  such  pay- 
ments, but  shall  not  continue  more  than  three  hundred  weeks  from  the  date  of 
the  injury. 

Sec.  7.  The  following  persons  shall  be  conclusively  presumed  to  be  wholly 
dependent  for  support  upon  a  deceased  employee: 

(o)   A  wife  upon  a  husband  with  whom  she  lives  at  the  time  of  his  deatli. 

(&)   A  husband  upon  a  wife  with  whom  he  lives  at  the  time  of  her  death. 

(c)  A  child  or  children  under  the  age  of  eighteen  years  (or  over  said  age, 
but  physically  or  mentally  incapacitated  from  earning)  upon  the  parent  with 
whom  he  is  or  they  are  living  at  the  time  of  the  death  of  such  parent,  there 
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being  no  surviving  dependent  parent.  In  case  there  is  more  than  one  child 
thus   dependent,   the  death  beneiit  shall  he  divided   equally  among   them. 

In  all  other  cases,  questions  of  dependency,  in  whole  or  in  part,  shall  be 
determined  in  accordance  with  the  fact,  as  the  fact  may  be  at  the  time  of  the 
injury;  and  in  such  other  cases,  if  there  is  more  than  one  person  wliolly  de- 
pendent, the  death  benefit  shall  be  divided  equally  among  them,  and  person* 
partly  dependent,  if  any,  shall  receive  no  part  thereof;  if  therp  is  no  one  wholly 
dependent  and  more  than  one  person  partly  dependent,  the  death  benefit  shall 
be  divided  among  them  according  to  the   relative   extent   of  their   dependency. 

Sec.  8.  If  the  employee  leaves  no  dependents,  the  association  shall  pay  the 
reasonable  expense  of  his  last  sickness  and  burial,  which  shall  not  exceed  $200. 

Sec.  9.  While  the  incapacity  for  work  resulting  from  the  injury  is  total,  the 
association  shall  pay  the  injured  employee  a  weekly  compensation  equal  to  one 
half  his  average  weekly  wages,  but  not  more  than  $10  nor  less  than  $4  a  week; 
and  in  no  case  shall  the  period  covered  by  such  compensation  be  greater  than/ 
five  hundred  weeks,  nor  the  amount  more  than  $3,000. 

Sec.  10.  While  the  incapacity  for  work  resulting  from  the  injury  is  partial,, 
the  association  shall  pay  the  injured  employee  a  weekly  compensation  equal  to- 
one  half  the  difference  between  his  average  weekly  wages  before  the  injury  and  the 
average  weekly  wages  which  he  is  able  to  earn  thereafter,  but  not  more  tham 
$10  a  week;  and  in  no  case  shall  the  period  covered  by  such  compensation  he- 
greater  than  three  hundred  weeks  from  the  date  of  the  injury. 

Sec.  11.  In  case  of  the  following  specified  injuries  the  amounts  hereinafter 
named  shall  be  paid  in  addition  to  all  other  compensations: 

(a)  For  the  loss  by  severance  of  both  hands  at  or  above  the  wrist,  or  botli 
feet  at  or  above  the  ankle,  or  the  loss  of  one  hand  and  one  foot,  or  the  reduction 
to  one-tenth  of  normal  vision  in  both  eyes  with  glasses,  one  half  of  the  average 
weekly  wages  of  the  injured  person,  but  not  more  than  $10  nor  less  than  $4 
a  week,  for  a  period  of  one  hundred  weeks. 

(6)  For  the  loss  by  severance  of  either  hand  at  or  above  the  wrist,  or  either 
foot  at  or  above  the  ankle,  or  the  reduction  to  one  tenth  of  normal  vision  in 
either  eye  with  glasses,  one  half  the  average  weekly  wages  of  the  injured  person, 
but  not  more  than  $10  nor  less  than  $4  a  week,  for  a  period  of  fifty  weeks. 

(c)  For  the  loss  by  severance  at  or  above  the  second  joint  of  two  or  more 
fingers,  including  thumbs,  or  toes,  one  half  the  average  weekly  wages  of  the 
injured  person,  but  not  more  than  $10  nor  less  than  $4  a  week,  for  a  period 
of  twenty-five  weeks. 

(d)  For  the  loss  by  severance  of  at  least  one  phalange  of  a  finger,  thumb, 
or  toe,  one  half  the  average  weekly  wages  of  the  injured  person,  but  not  more 
than  $10  nor  less  than  $4  a  week,  for  a  period  of  twelve  weeks. 

Sec.  12.  No  savings  or  insurance  of  the  injured  employee,  independent  of 
this  act,  shall  be  taken  into  consideration  in  determining  the  compensation  to 
be  paid  hereunder,  nor  shall  benefits  derived  from  any  other  source  than  the 
association  be  considered  in  fixing  the  compensation  under  this  act. 

Sec.  13.  The  compensation  payable  under  this  act  in  case  of  the  death  of 
the  injured  employee  shall  be  paid  to  his  legal  representative;  or,  if  he  has 
no  legal  representative,  to  his  dependents;  or,  if  he  leaves  no  dependents, 
to  the  persons  to  whom  payment  of  the  expenses  for  the  last  sickness  and 
burial   are  due.     If   the  payment   is  made  to   the   legal   representative   of   the- 
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deceased  employee  it  shall  be  paid  by  him  to  the  dependents  or  other  persons 
entitled  thereto  under  this  act. 

Sec.  14.  If  an  injured  employee  is  mentally  incompetent  or  is  a  minor  at  the 
time  when  any  right  or  privilege  accrues  to  him  under  this  act,  his  guardian  or 
next  friend  may  in  his  behalf  claim  and  exercise  such  right  or  privilege. 

Sec.  15.  No  proceedings  for  compensation  for  an  injury  under  this  act  shall 
be  maintained  unless  a  notice  of  the  injury  shall  have  been  given  to  the  asso- 
ciation or  subscriber  as  soon  as  practicable  after  the  happening  thereof,  and 
unless  the  claim  for  compensation  with  respect  to  such  injury  shall  have  been 
made  within  six  months  after  the  occurrence  of  the  same;  or,  in  case  of  the 
death  of  the  employee,  or  in  the  event  of  his  physical  or  mental  incapacity, 
within  six  months  after  death  or  the  removal  of  such  physical  or  mental  in- 
capacity. 

Sec.  16.  The  said  notice  shall  be  in  writing,  and  shall  state  in  ordinary  lan- 
guage the  time,  place,  and  cause  of  the  injury;  and  shall  be  signed  by  the  person 
injured,  or  by  a  person  in  his  behalf,  or,  in  the  event  of  his  death,  by  his  legal 
representative  or  by  a  person  in  his  behalf  or  by  a  person  to  whom  payments 
may  be  due  under  this  act  or  by  a  person  in  his  behalf.  Any  form  of  written 
communication  signed  by  any  person  who  may  give  the  notice  as  above  provided, 
which  contains  the  information  that  the  person  has  been  so  injured,  giving  the 
time,  place,  and  cause  of  the  injury,  shall  be  considered  a  suiScient  notice. 

Sec.  17.  The  notice  shall  be  served  upon  the  association,  or  an  officer  or 
agent  thereof,  or  upon  the  subscriber,  or  upon  one  subscriber,  if  there  are  more 
subscribers  than  one,  or  upon  any  officer  or  agent  of  a  corporation  if  the  sub- 
scriber is  a  corporation,  by  delivering  the  same  to  the  person  on  whom  it  is  to 
be  served,  or  leaving  it  at  his  residence  or  place  of  business,  or  by  sending  it  by 
registered  mail  addressed  to  the  person  or  corporation  on  whom  it  is  to  be 
served,  at  his  last  known  residence  or  place  of  business. 

Sec.  18.  A  notice  given  under  the  provisions  of  this  act  shall  not  be  held 
invalid  or  insufficient  by  reason  of  any  inaccuracy  in  stating  the  time,  place,  or 
cause  of  the  injury,  unless  it  is  shown  that  it  was  the  intention  to  mislead  and 
the  association  was  in  fact  misled  thereby.  Want  of  notice  shall  not  be  a  bar 
to  proceedings  under  this  act,  if  it  be  shown  that  the  association,  subscriber, 
or  agent  had  knowledge  of  the  injury. 

Sec.  19.  After  an  employee  has  received  an  injury,  and  from  time  to  time 
thereafter  during  the  continuance  of  his  disability  he  shall,  if  so  requested 
by  the  association  or  subscriber,  submit  himself  to  an  examination  by  a  physi- 
cian or  surgeon  authorized  to  practise  medicine  under  the  laws  of  the  common- 
wealth, furnished  and  paid  for  by  the  association  or  subscriber.  The  employee 
shall  have  the  right  to  have  a  physician  provided  and  paid  for  by  himself 
present  at  the  examination.  If  he  refuses  to  submit  himself  for  the  examina- 
tion, or  in  any  way  obstructs  the  same,  his  right  to  compensation  shall  be 
suspended,  and  his  compensation  during  the  period  of  suspension  may  be 
forfeited. 

Sec.  20.  No  agreement  by  an  employee  to  waive  his  rights  to  compensation 
under  this  act  shall  be  valid. 

Sec.  21.  No  payment  under  this  act  shall  be  assignable  or  subject  to  attach- 
ment, or  be  liable  in  any  way  for  any  debts. 

Sec.  22.  Whenever  any  weekly  payment  has  been  continued  for  not  less  than 
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six  months,  the  liability  therefor  may  in  unusual  cases  be  redeemed  by  the  pay- 
ment of  a  lump  sum  by  agreement  of  the  parties,  subject  to  the  approval  of  the 
industrial  accident  board. 

Sec.  23.  The  claim  for  compensation  shall  be  in  writing,  and  shall  state  the 
time,  place,  cause,  and  nature  of  the  injury;  it  shall  be  signed  by  the  person 
injured  or  by  a  person  in  his  behalf,  or,  in  the  event  of  his  death,  by  his  legal 
representative  or  by  a  person  in  his  behalf,  or  by  a  person  to  whom  payments- 
may  be  due  under  this  act  or  by  a  person  in  his  behalf,  and  shall  be  filed  with 
the  industrial  accident  board.  The  failure  to  make  a  claim  within  the  period 
prescribed  by  §  15  shall  not  be  a  bar  to  the  maintenance  of  proceedings  under 
this  act,  if  it  is  found  that  it  was  occasioned  by  mistake  or  other  reasonable 
cause. 

Pakt  III. 

Sec.  1.  There  shall  be  an  industrial  accident  board  consisting  of  five  mem- 
bers, to  be  appointed  by  the  governor,  by  and  witli  the  advice  and  consent  oi 
the  council,  one  of  whom  shall  be  designated  by  the  governor,  as  chairman.. 
The  term  of  office  of  members  of  this  board  shall  be  five  years,  except  that 
when  first  constituted  one  member  shall  be  appointed  for  one  year,  one  for  two- 
years,  one  for  three  years,  one  for  four  years,  and  one  for  five  years.  There- 
after one  member  shall  be  appointed  every  year  for  the  full  term  of  five  years.. 
Sec.  2.  The  salaries  and  expenses  of  the  board  shall  be  paid  by  the  common- 
wealth. The  salary  of  the  chairman  shall  be  $5,000  a,  year,  and  the  salary  of 
the  other  members  shall  be  $4,500  a  year  each.  The  board  may  appoint  a. 
secretary  at  a  salary  of  not  more  than  $3,000  a  year,  and  may  remove  him. 
It  shall  also  be  allowed  an  annual  sum,  not  exceeding  $10,000,  for  clerical 
service  and  traveling  and  other  necessary  expenses.  The  board  shall  be  pro- 
vided with  an  office  in  the  state  house  or  in  some  other  suitable  building  in  the' 
city  of  Boston,  in  which  its  records  shall  be  kept. 

Sec.  3.  The  board  may  make  rules  not  inconsistent  with  this  act  for  carry- 
ing out  the  provisions  of  the  act.  Process  and  procedure  under  this  act  shall 
be  as  summary  as  reasonably  may  be.  The  board  or  any  member  thereof  shall 
have  the  power  to  subpoena  witnesses,  administer  oaths,  and  to  examine  such 
parts  of  the  books  and  records  of  the  parties  to  a  proceeding  as  relate  to- 
questions  in  dispute.  The  fees  for  attending  as  a  witness  before  the  industrial 
accident  board  shall  be  $1.50  a  day;  for  attending  before  an  arbitration  com- 
mittee 50  cents  a  day;  in  both  cases  5  cents  a  mile  for  travel  out  and  home. 

The  superior  court  shall  have  power  to  enforce  by  proper  proceedings  the- 
provisions  of  this  section  relating  to  the  attendance  and  testimony  of  witnesses- 
and  the  examination  of  books  and  records. 

Sec.  4.  If  the  association  and  the  injured  employee  reach  an  agreement  in; 
regard  to  compensation  under  this  act,  a  memorandum  of  the  agreement  shall 
be  filed  with  the  industrial  accident  board,  and,  if  approved  by  it,  thereupon. 
thc  memorandum  shall  for  all  purposes  be  enforceable  under  the  provisions 
of  Part  III.  §  11.  Such  agreements  shall  be  approved  by  said  board  only  when. 
the  terms  conform  to  the  provisions  of  this  act. 

Sec.  5.  If  the  association  and  the  injured  employee  fail  to  reach  an  agree- 
ment in  regard  to  compensation  under  this  act,  either  party  may  notify  the 
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industrial  accident  board,  who  shall  thereupon  call  for  the  formation  of  a  com- 
mittee of  arbitration.  The  committee  of  arbitration  shall  consist  of  three 
members,  one  of  whom  shall  be  a  member  of  the  industrial  accident  board, 
and  sliall  act  as  chairman.  The  other  two  members  shall  be  named,  respectively, 
by  the  two  parties.  If  the  subscriber  has  appeared  under  the  provisions  of 
Part  II.,  §  3,  the  member  named  by  the  association  shall  be  subject  to  his 
approval.  If  a  vacancy  occurs  it  shall  be  filled  by  the  party  whose  representa- 
tive is  unable  to  act. 

The  arbitrators  appointed  by  the  parties  shall  be  sworn  by  the  chairman  as 
follows:     "I  do  solemnly  swear  that  I  will  faithfully  perform  my  duty 

as  arbitrator  and  will  not  be  influenced  in  my  decision  by  any  feeling  of  friend- 
ship or  partiality  toward  either  party.     So  help  me  God." 

Sec.  6.  It  shall  be  the  duty  of  the  industrial  accident  board,  upon  notification 
that  the  parties  have  failed  to  reach  an  agreement,  to  request  both  parties  to 
appoint  their  respective  representatives  on  the  committee  of  arbitration.  The 
board  shall  designate  one  of  its  members  to  act  as  chairman,  and,  if  either 
party  does  not  appoint  its  members  on  this  committee  within  seven  days  after 
notification,  as  above  provided,  or  after  a  vacancy  has  occurred,  the  board  or 
any  member  thereof  shall  fill  the  vacancy  and  notify  the  parties  to  that  effect. 

Sec.  7.  The  committee  on  arbitration  shall  make  such  inquiries  and  investiga- 
tions as  it  shall  deem  necessary.  The  hearings  of  the  committee  shall  be  held 
at  the  city  or  town  where  the  injury  occurred,  and  the  decision  of  the  com- 
mittee, together  with  a  statement  of  the  evidence  submitted  before  it,  its 
findings  of  fact,  rulings  of  law,  and  any  other  matters  pertinent  to  questions 
arising  before  it,  shall  be  filed  with  the  industrial  accident  board.  Unless  a 
claim  for  a  review  is  filed  by  either  party  within  seven  days,  the  decision  shall 
be  enforceable  under  the  provisions  of  Part  III.,  §  11. 

Sec.  8.  The  industrial  accident  board  or  any  member  thereof  may  appoint  a 
duly  qualified  impartial  physician  to  examine  the  injured  employee  and  to 
report.  The  fee  for  this  service  shall  be  $5  and  traveling  expenses,  but  the 
board  may  allow  additional  reasonable  amounts  in  extraordinary  cases. 

Sec.  9.  The  arbitrators  named  by  or  for  the  parties  to  the  dispute  shall  each 
receive  $5  as  a  fee  for  his  services,  but  the  industrial  accident  board  or  any 
member  thereof  may  allow  additional  reasonable  amounts  in  extraordinary 
cases.  The  fees  shall  be  paid  by  the  association,  which  shall  deduct  an  amount 
equal  to  one  third  of  the  sum  from  any  compensation  found  due  the  employee. 

Sec.  10.  If  a  claim  for  a  review  is  filed,  as  provided  in  Part  III.,  §  7,  the 
board  shall  hear  the  parties  and  may  hear  evidence  in  regard  to  any  or  all 
matters  pertinent  thereto,  and  may  revise  the  decision  of  the  committee  in 
whole  or  in  part,  or  may  refer  the  matter  back  to  the  committee  for  further 
findings  of  fact,  and  shall  file  its  decision  with  the  records  of  the  proceedings, 
and  notify  the  parties  thereof.  No  party  shall,  as  a  matter  of  right,  be  entitled 
to  a  second  hearing  on  any  question  of  fact. 

Sec.  11.  Any  party  in  interest  may  present  certified  copies  of  an  order  or 
decision  of  the  board,  a  decision  of  an  arbitration  committee  from  which  no 
claim  for  review  has  been  filed  within  the  time  allowed  therefor,  or  a  memoran- 
dum of  agreement  approved  by  the  board,  and  all  papers  in  connection  there- 
with, to  the  superior  court  for  the  county  in  which  the  injury  occurred  or  for 
the  county  of  Suffolk,  whereupon  said  court  shall  render  a  decree  in  accordance 
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therewith  and  notify  the  parties.  Such  decree  shall  have  the  same  effect  and 
all  proceedings  in  relation  thereto  shall  thereafter  be  the  same  as  though  duly 
rendered  in  a  suit  duly  heard  and  determined  by  said  court,  except  that  there 
shall  be  no  appeal  therefrom  upon  questions  of  fact,  or  where  the  decree  is 
based  upon  a  decision  of  an  arbitration  committee  or  a  memorandum  of  agree- 
ment, and  that  there  shall  be  no  appeal  from  a  decree  based  upon  an  order  or 
decision  of  the  board  which  has  not  been  presented  to  the  court  within  ten 
days  after  the  notice  of  the  filing  thereof  by  the  board.  Upon  the  presentation 
to  it  of  a  certified  copy  of  a  decision  of  the  industrial  accident  board  ending, 
diminishing  or  increasing  a  weekly  payment  under  the  provisions  of  Part  III., 
§  12,  the  court  shall  revoke  or  modify  the  decree  to  conform  to  such  decision. 

Sec.  12.  Any  weekly  payment  under  this  act  may  be  reviewed  by  the  in- 
dustrial accident  board  at  the  request  of  the  association  or  of  the  employee; 
and  on  such  review  it  may  be  ended,  diminished,  or  increased,  subject  to  the 
maximum  and  minimum  amounts  above  provided,  if  the  board  finds  that  the  con- 
dition of  the  employee  warrants  such  action. 

Sec.  13.  Fees  of  attorneys  and  physicians  for  services  under  this  act  shall 
be  subject  to  the  approval  of  the  industrial  accident  board. 

Sec.  14.  If  the  committee  of  arbitration,  industrial  accident  board,  or  any 
court  before  whom  any  proceedings  are  brought  under  this  act,  determines  that 
such  proceedings  have  been  brought,  prosecuted,  or  defended  without  reason- 
able ground,  it  shall  assess  the  whole  cost  of  the  proceedings  upon  the  party 
who  has  so  brought,  prosecuted,  or  defended  them. 

Sec.  15.  Where  the  injury  for  which  compensation  is  payable  under  this 
act  was  caused  under  circumstances  creating  a  legal  liability  in  some  person 
other  than  the  subscriber  to  pay  damages  in  respect  thereof,  the  employee  may, 
at  his  option,  proceed  either  at  law  against  that  person  to  recover  damages,  or 
against  the  association  for  compensation  under  this  act,  but  not  against  both; 
and  if  compensation  be  paid  under  this  act,  the  association  may  enforce  in  the 
name  of  the  employee,  or  its  own  name  and  for  its  own  benefit,  the  liability  of 
such  other  person. 

Sec.  16.  All  questions  arising  under  this  act,  if  not  settled  by  agreement  by 
the  parties  interested  therein,  shall,  except  as  otherwise  herein  provided,  be 
determined  by  the  industrial  accident  board.  The  decisions  of  the  industrial 
accident  board  shall  for  all  purposes  be  enforceable  under  the  provisions  of 
Part  III.,  §  11. 

Sec.  17.  If  a  subscriber  enters  into  a  contract,  written  or  oral,  with  an  in- 
dependent contractor  to  do  such  subscriber's  work,  or  if  such  a  contractor 
enters  into  a  contract  with  a  subcontractor  to  do  all  or  any  part  of  the  work 
comprised  in  such  contract  with  the  subscriber,  and  the  association  would, 
if  such  work  were  executed  by  employees  immediately  employed  by  the  sub- 
scriber, be  liable  to  pay  compensation  under  this  act  to  those  employees,  the 
association  shall  pay  to  such  employees  any  compensation  which  would  be  pay- 
able to  them  under  this  act  if  the  independent  or  subcontractors  were  sub- 
jicribers.  The  association,  however,  shall  be  entitled  to  recover  indemnity  from 
any  other  person  who  would  have  been  liable  to  such  employees  independently 
of  this  section,  and  if  the  association  has  paid  compensation  under  the  terms 
■of  this  section,  it  may  enforce  in  the  name  of  the  employee,  or  in  its  own 
name  and  for  the  benefit  of  the  association,  the  liability  of  such  other  person. 
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This  section  shall  not  apply  to  any  contract  of  an  independent  or  subcontractor 
which  is  merely  ancillary  and  incidental  to,  and  is  no  part  of  or  process  in, 
the  trade  or  business  carried  on  by  the  subscriber,  nor  to  any  case  where 
the  injury  occurred  elsewhere  than  on,  in,  or  about  the  premises  on  which 
the  contractor  has  undertaken  to  execute  the  work  for  the  subscriber,  or  which 
are  under  the  control  or  management  of  the  subscriber. 

Sec.  18.  Every  employer  shall  hereafter  keep  a  record  of  all  injuries,  fatal 
or  otherwise,  received  by  his  employees  in  the  course  of  their  employment.  With- 
in forty-eight  hours,  not  counting  Sundays  and  legal  holidays,  after  the  occur- 
rence of  an  accident  resulting  in  personal  injury  a  report  thereof  shall  be  made 
in  writing  to  the  industrial  accident  board  on  blanks  to  be  procured  from  the 
board  for  the  purpose.  Upon  the  termination  of  the  disability  of  the  injured 
employee  or,  if  such  disability  extends  beyond  a  period  of  sixty  days,  at  the 
expiration  of  such  period,  the  employer  shall  make  a  supplemental  report  on 
blanks  to  be  procured  from  the  board  for  that  purpose.  The  said  reports  shall 
contain  the  name  and  nature  of  the  business  of  the  employer,  the  location  of 
the  establishment,  the  name,  age,  sex,  and  occupation  of  the  injured  employee, 
and  shall  state  the  date  and  hour  of  the  accident,  the  nature  and  cause  of  the 
injury,  and  such  other  information  as  may  be  required  by  the  board.  Any 
employer  who  refuses  or  neglects  to  make  the  report  required  by  this  section 
shall  be  punished  by  a  fine  of  not  more  than  $50  for  each  oifense. 

Part  IV. 

Sec.  1.  The  Massachusetts  Employees'  Insurance  Association  is  hereby  created 
a  body  corporate  with  the  powers  provided  in  this  act,  and  with  all  the  general 
corporate  powers  incident  thereto. 

Sec.  2.  The  governor  shall  appoint  a  board  of  directors  of  the  association, 
consisting  of  fifteen  members,  who  shall  serve  for  a  term  of  one  year,  or  until 
their  successors  are  elected  by  ballot  by  the  subscribers  at  such  time  and  for 
such  term  as  the  by-laws  shall  provide. 

Sec.  3.  Until  the  first  meeting  of  the  subscribers  the  board  of  directors  shall 
have  and  exercise  all  the  powers  of  the  subscribers,  and  may  adopt  by-laws  not 
inconsistent  with  the  provisions  of  this  act,  which  shall  be  in  effect  until 
amended  or  repealed  by  the  subscribers. 

Sec.  4.  The  board  of  directors  shall  annually  choose  by  ballot  a  president,  who 
shall  be  a  member  of  the  board,  a  secretary,  a  treasurer,  and  such  other  officers 
as  the  by-laws  shall  provide. 

Sec.  5.  Seven  or  more  of  the  directors  shall  constitute  a  quorum  for  the 
transaction  of  business. 

Vacancies  in  any  office  may  be  filled  in  such  manner  as  the  by-laws  shall 
provide. 

Sec.  6.  Any  employer  in  the  commonwealth  may  become  a  subscriber. 

Sec.  7.  The  board  of  directors  shall,  within  thirty  days  of  the  subscription 
of  twenty-five  employers,  call  the  first  meeting  of  the  subscribers  by  a  notice 
in  writing  mailed  to  each  subscriber  at  his  place  of  business  not  less  than 
ten  days  before  the  date  fixed  for  the  meeting. 

Sec.  8.  In  any  meeting  of  the  subscribers  each  subscriber  shall  be  entitled  to 
one  vote,  and  if  a  subscriber  has  five  hundred  employees  to  whom  the  association 
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is  bound  to  pay  compensation  he  shall  be  entitled  to  two  votes,  and  he  shall 
be  entitled  to  one  additional  vote  for  each  additional  five  hundred  employees^ 
to  whom  the  association  is  bound  to  pay  compensation,  but  no  subscriber  shall 
cast,  by  his  own  right  or  by  the  right  of  proxy,  more  than  twenty  votes. 

Sec.  9.  No  policy  shall  be  issued  by  the  association  until  not  less  than  one- 
hundred  employers  have  subscribed,  who  have  not  less  than  ten  thousand  em- 
ployees to  whom  the  association  may  be  bound  to  pay  compensation. 

Sec.  10.  No  policy  shall  be  issued  until  a.  list  of  the  subscribers,  with  the 
number  of  employees  of  each,  together  with  such  other  information  as  the 
insurance  commissioner  may  require,  shall  have  been  filed  at  the  insurance 
department,  nor  until  the  president  and  secretary  of  the  association  shall  have 
certified  under  oath  that  every  subscription  in  the  list  so  filed  is  genuine  and 
made  with  an  agreement  by  every  subscriber  that  he  will  take  the  policy  sub- 
scribed for  by  him  within  thirty  days  of  the  granting  of  a  license  to  the- 
association  by  the  insurance  commissioner  to  issue  policies. 

Sec.  11.  If  the  number  of  subscribers  falls  below  one  hundred,  or  the  num- 
ber of  employees  to  whom  the  association  may  be  bound  to  pay  compensation, 
falls  below  ten  thousand,  no  further  policies  shall  be  issued  until  other  em- 
ployers have  subscribed  who,  together  with  existing  subscribers,  amount  to- 
not  less  than  one  hundred  who  have  not  less  than  ten  thousand  employees, 
said  subscriptions  to  be  subject  to  the  provisions  contained  in  the  preceding 
section. 

Sec.  12.  Upon  the  filing  of  the  certificate  provided  for  in  the  two  preceding, 
sections  the  insurance  commissioner  shall  make  such  investigation  as  he  may 
deem  proper  and,  if  his  findings  warrant  it,  grant  a  license  to  the  association, 
to  issue  policies. 

Sec.  13.  The  board  of  directors  shall  distribute  the  subscribers  into  groups  in 
accordance  with  the  nature  of  the  business  and  the  degree  of  the  risk  of  injury- 
Subscribers  within  each  group  shall  annually  pay  in  cash,  or  notes  absolutely 
payable,  such  premiums  as  may  be  required  to  pay  the  compensation  herein 
provided  for  the  injuries  which  may  occur  in  that  year. 

Sec.  14.  The  association  may,  in  its  by-laws  and  policies,  fix  the  contingent 
mutual  liability  of  the  subscribers  for  the  payment  of  losses  and  expenses  not 
provided  for  by  its  cash  funds;  but  such  contingent  liability  of  a  subscriber 
shall  not  be  less  than  an  amount  equal  to  and  in  addition  to  the  cash  premium. 

Sec.  15.  If  the  association  is  not  possessed  of  cash  funds  above  its  unearned 
premiums  suflicient  for  the  payment  of  incurred  losses  and  expenses,  it  shall 
make  an  assessment  for  the  amount  needed  to  pay  such  losses  and  expenses, . 
upon  the  subscribers  liable  to  assessment  therefor,  in  proportion  to  their 
several  liability.  Every  subscriber  shall  pay  his  proportional  part  of  any 
assessments  which  may  be  laid  by  the  association,  in  accordance  with  law 
and  his  contract,  on  account  of  injuries  sustained  and  expenses  incurred  while 
he  is  a  subscriber. 

Sec.  16.  The  board  of  directors  may,  from  time  to  time,  by  vote  fix  and 
determine  the  amount  to  be  paid  as  a  dividend  upon  policies  expiring  during 
each  year  after  retaining  sufficient  sums  to  pay  all  the  compensation  which  may 
be  payable  on  account  of  injuries  sustained  and  expenses  incurred.  All  premi- 
ums, assessments,  and  dividends  shall  be  fixed  by  and  for  groups  as  heretofore 
provided  in  accordance  with  the   experience  of  each  group,  but  all  the  funds . 
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of  the  association  and  the  contingent  liability  of  all  the  subscribers  shall  be 

.  available  for   the   payment   of   any   claim   against  the   association. 

Sec.  17.  Any  proposed  premium,  assessment,  dividend,  or  distribution  of 
subscribers   shall   be   filed  with   the   insurance   department,   and  shall   not  take 

■  effect  until  approved  by  the  insurance  commissioner  after  such  investigation  as 
he  may  deem  necessary.     (May  withdraw  approval.     L.  1912,  c.  666.) 

Sec.  18.  The  board  of  directors  shall  make  and  enforce  reasonable  rules  and 
regulations  for  the  prevention  of  injuries  on  the  premises  of  subscribers,  and  for 
this   purpose   the    inspectors   of   the    association    shall   have   free   access   to   all 

:  such    premises    during    regular    working    hours.      Any    subscriber    or    employee 

.  aggrieved  by  any  such  rule  or  regulation  may  petition  the  industrial  accident 
board  for  a  review,  and  it  may  affirm,  amend,  or  annul  the  rule  or  regulation. 

Sec.  19.  If  any  officer  of  the  association  shall  falsely  make  oath  to  any 
■certificate   required   to   be   filed   with   the   insurance   commissioner,   he   shall   be 

,  guilty  of  perjury. 

Sec.  20.  Every  subscriber  shall,  as  soon  as  he  secures  a  policy,  give  notice, 
in  writing  or  print,  to  all  persons  under  contract  of  hire  with  him  that  he 
has  provided  for  payment  to  injured  employees  by  the  association. 

Sec.  21.  Every  subscriber  shall  give  notice  in  writing  or  print  to  every 
person  with  whom  he  is  about  to  enter  into  a,  contract  of  hire,  that  he  has 
provided  for  payment  to  injured  employees  by  the  association.     If  an  employer 

.  ceases  to  be  a  subscriber  he  shall,  on  or  before  the  day  on  which  his  policy 
expires,  give  notice  thereof,  in  writing  or  print  to  all  persons  under  contract 
with  him.  In  case  of  the  renewal  of  the  policy  no  notice  shall  be  required  under 
the  provisions  of  this  act.  He  shall  file  a  copy  of  said  notice  with  the 
industrial  accident  board.  The  notices  required  by  this  and  the  preceding 
section  may  be  given  in  the  manner  therein  provided,  or  in  such  other  manner 

.  a.s  may  be  approved  by  the  industrial  accident  board. 

Sec.  22.  If  a  subscriber  who  has  complied  with  all  the  rules,  regulations, 
and  demands  of  the  association  is  required  by  any  judgment  of  a  court  of  law 
to  pay  to  an  employee  any  damages  on  account  of  personal  Injury  sustained 
by  such  employee  during  the  period  of  subscription,  the  association  shall  pay 
to  the  subscriber  the  full  amount  of  such  judgment  and  the  cost  assessed  there- 
with, if  the  subscriber  shall  have  given  the  association  notice  in  writing  of 
the  bringing   of  the  action   upon  which   the   judgment   was   recovered,   and  an 

V  opportunity  to  appear  and  defend  the  same. 

Sec.  23.  The  provisions  of  chapter  five  hundred  and  seventy-six  of  the  acts 
of  the  year  nineteen  hundred  and  seven  and  of  acts  in  amendment  thereof  shall 
apply  to  the  association,  so  far  as  such  provisions  are  pertinent  and  not  in 
conflict  with  the  provisions  of  this  act,  except  that  the  corporate  powers  shall 
-not  expire  because  of  failure  to  issue  policies  or  make  insurance. 

Sec.  24.  The  board  of  directors  appointed  by  the  governor  under  the  pro- 
visions of  Part  IV.,  §  2,  may  incur  such  expenses  in  the  performance  of  its 
duties  as  shall  be  approved  by  the  governor  and  council.  Such  expenses  shall 
be  paid  from  the  treasury  of  the  commonwealth  and  shall  not  exceed  in  amount 

jthe  sum  of  $15,000. 
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Paht  V. 

Sec.  1.  If  an  employee  of  a  subscriber  files  any  claim  with  or  accepts  any 
payment  from  the  association  on  account  of  personal  injury,  or  makes  any 
agreement,  or  submits  any  question  to  arbitration,  under  this  act,  such  action 
shall  constitute  a  release  to  the  subscriber  of  all  claims  or  demands  at  law,  if 
:any,  arising  from  the  injury. 

See.  2.    The  following  words  and  phrases,  as  used  in  this  act,  shall,  unless 

6  different  meaning  is  plainly  required  by  the  context,  have  the  following 
meaning: — "Employer"  shall  include  the  legal  representative  of  a  deceased  em- 
ployer. "Employee"  shall  include  every  person  in  the  service  of  another 
under  any  contract  of  hire,  express  or  implied,  oral  or  written,  except  one  whose 
■employment  is  but  casual,  or  is  not  in  the  usual  course  of  the  trade,  business, 
profession,  or  occupation  of  his  employer.  Any  reference  to  an  employee  who 
has  been  injured  shall,  when  the  employee  is  dead,  also  include  his  legal  repre- 
sentatives, dependents,  and  other  persons  to  whom  compensation  may  be  pay- 
able. "Dependents"  shall  mean  members  of  the  employee's  family  or  next  of 
Jcin  who  were  wholly  or  partly  dependent  upon  the  earnings  of  the  employee 
for  support  at  the  time  of  the  injury.  "Average  weekly  wages"  shall  mean  the 
•earnings  of  the  injured  employee  during  the  period  of  twelve  calendar  months 
immediately  preceding  the  date  of  injury,  divided  by  fifty-two;  but  if  the  in- 
jured employee  lost  more  than  two  weeks'  time  during  such  period,  then  the 
earnings  for  the  remainder  of  such  twelve  calendar  months  shall  be  divided  by 
the  number  of  weeks  remaining  after  the  time  so  lost  has  been  deducted.  Where, 
by  reason  of  the  shortness  of  the  time  during  which  the  employee  has  been  in 
the  employment  of  his  employer,  or  the  nature  or  terms  of  the  employment,  it 
is  impracticable  to  compute  the  average  weekly  wages,  as  above  defined,  regard 
may  be  had  to  the  average  weekly  amount  which,  during  the  twelve  months  previ- 
ous to  the  injury,  was  being  earned  by  a  person  in  the  same  grade  employed  at 
the  same  work  by  the  same  employer-  or,  if  there  is  no  person  so  employed,  by  a 
person  in  the  same  grade  employed  in  the  same  class  of  employment  and  in  the 
same  district.  "Association"  shall  mean  the  ilassachusetts  Employees  In- 
surance Association.  "Subscriber"  shall  mean  an  employer  who  has  become  a 
member  of  the  association  by  paying  a  year's  premium  in  advance  and  re- 
ceiving the  receipt  of  the  association  therefor,  provided  that  the  association 
holds  a  license  issued  by  the  insurance  commissioner  as  provided  in  Part  IV.,  §  12. 

Sec.  3.  Any  liability  insurance  company  authorized  to  do  business  within 
this  commonwealth  shall  have  the  same  right  as  the  association  to  insure 
the  liability  to  pay  the  compensation  provided  for  by  Part  II.  of  this  act, 
and  when  such  liability  company  issues  a  policy  conditioned  to  pay  such  com- 
pensation the  holder  of  such  policy  shall  be  regarded  as  a  subscriber  io  far 
as  applicable  within  the  meaning  of  this  act,  and  when  any  such  company 
insures  such  payment  of  compensation  it  shall  be  subject  to  the  provisions  of 
Parts  I.,  II.,  III.,  and  V.  of  §  22  of  Part  IV.  of  this  act,  and  shall  file  with  the 
insurance  department  its  classifications  of  risks  and  premiums  relating  thereto, 
and  any  subsequent  proposed  classifications  or  premiums,  none  of  which  shall 
take  effect  until  the  insurance  commissioner  has  approved  the  same  as  adequate 
ifor  the  risks  to  which  they  respectively  apply. 

Sec.  4.  Sections  one  hundred  and  thirty-six  to  one  hundred  and  thirty-nine, 
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inclusive,  of  chapter  five  hundred  and  fourteen  of  the  acts  of  the  year  nineteen 
liundred  and  nine  are  hereby  repealed. 

Sec.  5.  The  provisions  of  this  act  shall  not  apply  to  injuries  sustained  prior 
to  the  taking  effect  thereof. 

Sec.  6.  Part  IV.  of  this  act  shall  take  effect  on  the  first  day  of  January,, 
nineteen  hundred  and  twelve;  section  one  to  three  inclusive  of  Part  III.  shall 
take  effect  on  the  tenth  day  of  May,  nineteen  hundred  and  twelve;  the  remainder 
thereof  shall  take  effect  on  the  first  day  of  July,  nineteen  hundred  and  twelve. 

Michigan. — The  Michigan  statute  (Laws  of  1912,  No.  3)  is  as> 
follows : 

Part  I. 

Sec.  1.  In  an  action  to  recover  damages  for  personal  injury  sustained  by  an- 
employee  in  the  course  of  his  employment,  or  for  death  resulting  from  personal 
injuries  so  sustained,  it  shall  not  be  a  defense: 

(a)  That  the  employee  was  negligent,  unless  and  except  it  shall  appear  that 
such  negligence  was  wilful ; 

( 6 )   That  the  injury  was  caused  by  the  negligence  of  a  fellow  employee. 

(c)  That  the  employee  had  assumed  the  risks  inherent  in  or  incidental  to,  or 
arising  out  of  his  employment,  or  arising  from  the  failure  of  the  employer  t(y 
provide  and  maintain  safe  premises  and  suitable  appliances. 

Sec.  2.  The  provisions  of  §  1  shall  not  apply  to  actions  to  recover  damages- 
for  personal  injuries  sustained  by  household  domestic  servants  and  farm  la- 
borers. 

Sec.  3.  The  provisions  of  §  1  shall  not  apply  to  actions  to  recover  damages, 
for  the  death  of,  or  for  personal  injuries  sustained  by  employees  of  any  em- 
ployer who  has  elected,  with  the  approval  of  the  industrial  accident  board' 
hereinafter  created,  to  pay  compensation  in  the  manner  and  to  the  extent, 
hereinafter  provided. 

Sec.  4.  Any  employer  who  has  elected,  with  the  approval  of  the  industrial 
accident  board  hereinafter  created,  to  pay  compensation  as  hereinafter  provided,, 
shall  not  be  subject  to  the  provisions  of  §  1;  nor  shall  such  employer  be  sub- 
ject to  any  other  liability  whatsoever,  save  as  herein  provided  for  the  death  of 
or  personal  injury  to  any  employee,  for  which  death  or  injury  compensation  is 
recoverable  under  this  act,  except  as  to  employees  who  have  elected,  in  the- 
manner  hereinafter  provided,  not  to  become  subject  to  the  provisions  of  this 
act. 

Sec.  5.  The  following  shall  constitute  employers  subject  to  the  provisions  of 
this  act: 

1.  The  state  and  each  county,  city,  township,  incorporated  village,  and  school' 
district  therein; 

2.  Every  person,  firm,  and  private  corporation,  including  any  public  service 
corporation,  who  has  any  person  in  service  under  any  contract  of  hire,  express 
or  implied,  oral  or  written,  and  who,  at  or  prior  to  the  time  of  the  accident  to 
the  employee  for  which  compensation  under  this  act  may  be  claimed,  shall,  ia 
the  manner  provided  in  the  next  sectionj  have  elected  to  become  subject  to  the? 
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provisions  of  this  act,  and  who  shall  not,  prior  to  such  accident,  have  effected 
a  withdrawal  of  such  election,  in  the  manner  provided  in  the  next  section. 

Sec.  6  Such  election  on  the  part  of  the  employers  mentioned  in  subdivision  2 
■of  the  preceding  section  shall  be  made  by  filing  with  the  industrial  accident 
■board  hereinafter  provided  for,  a  written  statement  to  the  effect  that  such  em- 
ployer accepts  the  provisions  of  this  act,  and  that  he  adopts,  subject  to  the 
.approval  of  said  board,  one  of  the  four  'methods  provided  for  the  payment  of 
the  compensation  hereinafter  specified.  The  filing  of  such  statement  and  the 
approval  of  said  board  shall  operate,  within  the  meaning  of  the  preceding  sec- 
tion, to  subject  such  employer  to  the  provisions  of  this  act  and  all  acts  amenda- 
tory thereof  for  the  term  of  one  year  from  the  date  of  the  filing  of  such 
statement,  and  thereafter,  without  further  act  on  his  part,  for  successive  terms 
■of  one  year  each,  unless  such  employer  shall,  at  least  thirty  days  prior  to  the 
•expiration  of  such  first  or  any  succeeding  year,  file  in  the  office  of  said  board 
J),  notice  in  writing  to  the  effect  that  he  desires  to  withdraw  his  election  to  be 
-subject  to  the  provisions  of  this  act:  Provided,  however.  That  such  employer 
so  electing  to  become  subject  to  the  provisions  of  this  act  shall,  within  ten 
days  after  the  approval  by  said  board  of  his  election  filed  as  aforesaid,  post  in 
•a  conspicuous  place  in  his  plant,  shop,  minor  place  of  work,  or  if  such  employer 
be  a  transportation  company,  at  its  several  stations  and  docks,  notice  in  the 
form  as  prescribed  and  furnished  by  the  industrial  accident  board  to  the  effect 
that  he  accepts  and  will  be  bound  by  the  provisions  of  this  act. 

Sec.  7.  The  term  "employee''  as  used  in  this  act  shall  be  construed  to  mean: 

1.  Every  person  in  the  service  of  the  state,  or  of  any  county,  city,  township, 
incorporated  village,  or  school  district  therein,  under  any  appointment,  or 
■contract  of  hire,  express  or  implied,  oral  or  written,  except  any  official  of  the 
■state,  or  of  any  county,  city,  township,  incorporated  village,  or  school  district 
therein:  Provided,  that  one  employed  by  a  contractor  who  has  contracted 
witli  a  county,  city,  township,  incorporated  village,  school  district  or  the  state, 
througli  its  representatives,  shall  not  be  considered  an  employee  of  the  state, 
■county,  city,  township,  incorporated  village,  or  school  district  which  made  the 
■contra  ut; 

2.  Every  person  in  the  service  of  another  under  any  contract  of  hire,  express 
or  implied,  oral  or  written,  including  aliens,  and  also  including  minors  who 
are  legally  permitted  to  work  under  the  laws  of  the  state,  who,  for  the  purposes 
■of  this  act,  shall  be  considered  the  same  and  have  the  same  power  to  contract 
as  adult  employees,  but  not  including  any  person  whose  employment  is  but 
•casual  or  is  not  in  the  usual  course  of  the  trade,  business,  profession,  or  occupa- 
tion of  his  employer. 

Sec.  8.  Any  employee  as  defined  in  subdivision  1  of  the  preceding  section 
shall  be  subject  to  the  provisions  of  this  act  and  of  any  act  amendatory  thereof. 
Any  employee  as  defined  in  subdivision  2  of  the  preceding  section  shall  be 
deemed  to  have  accepted  and  shall  be  subject  to  the  provisions  of  this  act  and  of 
any  act  amendatory  thereof,  if,  at  the  time  of  the  accident  upon  which  liability 
is  claimed: 

1.  The  employer  charged  with  such  liability  is  subject  to  the  provisions  of 
this  act,  whether  the  employee  has  actual  notice  thereof  or  not;  and 

2.  Such  employee  shall  not,  at  the  time  of  entering  into  his  contract  of  hire, 
express  or  implied,  with  such  employer,  have  given  to  his  employer  notice  in 
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writing  that  he  elects  not  to  be  subject  to  the  provisions  of  this  act;  or,  in  the 
evunt  that  such  contract  of  hire  was  made  before  such  employer  became  sub- 
ject to  the  provisions  of  this  act,  such  employee  shall  have  given  to  his  employer 
notice  in  writing  that  he  elects  not  to  be  subject  to  such  provisions,  or  with- 
out giving  either  of  such  notices  shall  have  remained  in  the  service  of  such 
employer  for  thirty  days  after  the  employer  lias  filed  with  said  board  an 
election  to  be  subject  to  the  terms  of  this  act.  An  employee  who  has  given 
notice  to  his  employer  in  writing  as  aforesaid,  tliat  he  elects  not  to  be  sul)ject 
to  the  provisions  of  this  act,  may  waive  such  claim  by  a  notice  in  writing,  wliich 
shall  take  effect  five  days  after  it  is  delivered  to  the  employer  or  his  agent. 

Paet  II. 

Sec.  1.  If  an  employee  who  has  not  given  notice  of  his  election  not  to  hf 
subject  to  the  provisions  of  this  act,  as  provided  in  Part  I.,  §  8,  or  who  has 
given  such  notice  and  has  waived  the  same  as  hereinbefore  provided,  receiven 
a  personal  Injury  arising  out  of  and  in  the  course  of  his  employment  by  an 
employer  who  is  at  the  time  of  such  injury  subject  to  the  provisions  of  this 
act,  he  shall  be  paid  compensation  in  the  manner  and  to  the  e.\tent  hereinafter 
provided,  or  in  case  of  his  death  resulting  from  such  injuries  such  compensation 
shall  be  paid  to  his  dependents  as  hereinafter  defined. 

Sec.  2.  If  the  employee  is  injured  by  reason  of  his  intentional  and  wilful 
misconduct,  he  shall  not  receive  compensation  under  the  provisions  of  this  act. 

Sec.  3.  No  compensation  shall  be  paid  under  this  act  for  any  injury  which 
does  not  incapacitate  the  employee  for  a  period  of  at  least  two  weeks  from  earn- 
ing full  wages,  but  if  incapacity  extends  beyond  the  period  of  two  weeks,  com- 
pensation shall  begin  on  the  fifteenth  day  after  the  injury:  Provided,  however, 
that  if  such  disability  continues  for  eight  weeks  or  longer,  such  compensation 
shall  be  computed  from  the  date  of  the  injury. 

Sec.  4.  During  the  first  three  weeks  after  the  injury  the  employer  shall 
furnish,  or  cause  to  be  furnished,  reasonable  medical  and  hospital  services 
and  medicines  when  they  are  needed. 

Sec.  5.  If  death  results  from  the  injury,  the  employer  shall  pay,  or  cause  to 
be  paid,  subject,  however,  to  the  provisions  of  §  12  hereof,  in  one  of  the  methods 
hereinafter  provided,  to  the  dependents  of  the  employee,  wholly  dependent  upon 
his  earnings  for  support  at  the  time  of  the  injury,  a  weekly  payment  equal  to 
one  half  his  average  weekly  wages,  but  not  more  than  $10  nor  less  then  $4 
a  week  for  a  period  of  three  hundred  weeks  from  the  date  of  the  injury.  If 
the  employee  leaves  dependents  only  partly  dependent  upon  his  earnings  for  suj)- 
port  at  the  time  of  his  injury,  the  weekly  compensation  to  be  paid  as  aforesaid 
shall  be  equal  to  the  same  proportion  of  the  weekly  payments  for  the  benefit 
of  persons  wholly  dependent  as  the  amount  contributed  by  the  employee  to 
such  partial  dependents  bears  to  the  annual  earnings  of  the  deceased  at  the 
time  of  his  injury.  When  weekly  payments  have  been  made  to  an  injured 
employee  before  his  death  the  compensation  to  dependents  shall  begin  from  the 
date  of  the  last  of  such  payments,  but  shall  not  continue  more  than  three 
hundred  weeks  from  the  date  of  the  injury. 

Sec.  6.  The  following  persons  shall  be  conclusively  presumed  to  be  whoU-r 
dependent  for  support  upon  a  deceased  employee: 
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(a)  A  wife  upon  a  husband  with  whom  she  lives  at  the  time  of  his  death; 
(6)  A  husband  upon  a  wife  with  whom  he  lives  at  the  time  of  her  death; 
(c)  A  child  or  children  under  the  age  of  sixteen  years  (or  over  said  age, 
if  physically  or  mentally  incapacitated  from  earning)  upon  the  parent  withi 
whom  he  is  or  they  are  living  at  the  time  of  the  death  of  such  parent,  there 
being  no  surviving  parent.  In  case  there  is  more  than  one  child  thus  depend- 
ent, the  death  benefit  shall  be  divided  equally  among  them.  In  all  other  cases. 
questions  of  dependency,  in  whole  or  in  part,  shall  be  determined  in  accordance 
with  the  fact,  as  the  fact  may  be  at  the  time  of  the  injury;  and  in  sucli 
other  cases,  if  there  is  more  than  one  person  wholly  dependent,  the  death 
benefit  shall  be  divided  equally  among  them,  and  persons  partly  dependent,  if 
any,  shall  receive  no  part  thereof;  if  there  is  no  one  wholly  dependent  and  more 
than  one  person  partly  dependent,  the  death  benefit  shall  be  divided  among 
them  according  to  the  relative  extent  of  their  dependency.  No  person  Shall  be 
considered  a  dependent,  unless  a  member  of  the  family  of  the  deceased  employee, . 
or  bears  to  him  the  relation  of  husband  or  widow,  or  lineal  descendant,  or 
ancestor,  or  brother  or  sister. 

Sec.  7.  Questions   as   to   who   constitute   dependents   and  the   extent   of   their 
dependency  shall  be  determined  as  of  the  date  of  the  accident  to  the  employee, . 
and  their   right  to   any   death   benefit  shall   become  fixed   as   of  such  time,   ir- 
respective of  any  subsequent  change  in  conditions;   and  the  death  benefit  shall 
be  directly  recoverable  by  and  payable  to  the  dependent  or  dependents  entitled ' 
thereto,  or  their  legal  guardians  or  trustees.     In  case  of  the  death  of  one  such 
dependent  his  proportion  of  such  compensation  shall  be  payable  to  the  surviving 
dependents  pro  rata.     Upon  the  death  of  all  such  dependents  compensation  shall 
cease.     No  person  shall  be  excluded  as  a  dependent  who  is  a  nonresident  alien. . 
No  dependent  of  an  injured  employee  shall  be  deemed,  during  the  life  of  such  ■ 
employee,  a  party  in  interest  to  any  proceeding  by  him  for  the  enforcement  of 
collection  of  any  claim  for  compensation,  nor  as  respects  the  compromise  thereof^ 
by  such  employee. 

Sec.  8.  If  the  employee  leaves  no  dependents  the  employer  shall  pay,  or  cavise  ■ 
to  be  paid  as  hereinafter  provided,  the  reasonable  expense  of  his  last  sickness  and 
burying,   which   shall   not   exceed   $200. 

Sec.  9.  While  the  incapacity  for  work  resulting  from  the  injury  is  total, 
the  employer  shall  pay,  or  cause  to  be  paid  as  hereinafter  provided,  to  the  • 
injured  employee  a  weekly  compensation  equal  to  one  half  his  average  weekly 
wages,  but  not  more  than  $10  nor  less  than  $4  a  week;  and  in  no  case  shall 
the  period  covered  by  such  compensation  be  greater  than  five  hundred  weeks,  nor 
shall  the  total  amount  of  all  compensation  exceed  $4,000. 

Sec.  10.  While  the  incapacity  for  work  resulting  from  the  injury  is  partial, 
the  employer  shall  pay,  or  cause  to  be  paid  as  hereinafter  provided,  to  the 
injured  employee  a  weekly  compensation  equal  to  one  half  the  diflFerenoe  between; 
his  average  weekly  wages  before  the  injury  and  the  average  weekly  wages 
which  he  is  able  to  earn  thereafter,  but  not  more  than  $10  a  week;  and  in  no 
case  shall  the  period  covered  by  such  compensation  be  greater  than  three  hun- 
dred weeks  from  the  date  of  the  injury.  In  cases  included  by  the  following 
schedule  the  disability  in  each  such  case  shall  be  deemed  to  continue  for  the 
period  specified,  and  the  compensation  so  paid  for  such  injury  shall  be  as- 
specified  therein,  to  wit: 
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For  the  loss  of  a  thumb,  50  per  centum  of  the  average  weekly  wages  during 
sixty  weeks; 

For  the  loss  of  a  first  finger,  commonly  called  index  finger,  50  per  centum 
of  average  weekly  wages  during  thirty-five  weeks; 

For  the  loss  of  a  second  finger,  50  per  centum  of  average  w.^kly  wages  during 
-thirty  weeks; 

For  the  loss  of  a  third  finger,  50  per  centum  of  average  weekly  wages  duiing 
.twenty  weeks; 

For  the  loss  of  a  fourth  finger,  commonly  called  little  finger,  50  per  centum 
..of  average  weekly  wages  during  fifteen  weeks; 

The  loss  of  the  first  phalange  of  the  thumb,  or  of  any  finger,  shall  be  con- 
sidered to  be  equal  to  the  loss  of  one  half  of  such  thumb  or  finger,  and  com- 
pensation shall  be  one  half  the  amounts  above  specified; 

The  loss  of  more  than  one  phalange  shall  be  considered  as  the  loss  of  the 
■  entire  finger  or  thumb:  Provided,  however,  that  in  no  case  shall  the  amount 
received  for  more  than  one  finger  exceed  the  amount  provided  in  this  schedule 
for  the  loss  of  a  hand; 

For  the  loss  of  a  great  toe,  50  per  centum  of  average  weekly  wages  during 
thirty  weeks; 

For  the  loss  of  one  of  the  toes  other  than  a  great  toe,  50  per  centum  of 
average  weekly  wages  during  ten  weeks; 

The  loss  of  the  first  phalange  of  any  toe  shall  be  considered  to  be  equal  to 
the  loss  of  one  half  of  such  toe,  and  compensation  shall  be  one  half  of  the  amount 
.above  specified; 

The  loss  of  more  than  one  phalange  shall  be  considered  as  the  loss  of  the 
entire  toe; 

For  the  loss  of  a  hand,  50  per  centum  of  average  weekly  wages  during  one 
hundred  and  fifty  weeks; 

For  the  los§  of  an  arm,  50  per  centum  of  average  weekly  wages  during  two 
hundred  weeks; 

For  the  loss  of  a  foot,  50  per  centum  of  average  weekly  wages  during  one 
hundred  and  twenty-five  weeks ; 

For  the  loss  of  a,  leg,  50  per  centum  of  average  weekly  wages  during  one 
hundred  and  seventy-five  weeks; 

For  the  loss  of  an  eye,  50  per  centum  of  average  weekly  wages  during  one 
hundred  weeks; 

The  loss  of  both  hands,  or  both  arms,  or  both  feet,  or  both  legs,  or  both 
eyes,  or  of  any  two  thereof,  shall  constitute  total  and  permanent  disability,  to 
be  compensated  according  to  the  provisions  of  §  9. 

The  amounts  specified  in  this  clause  are  all  subject  to  the  same  limitations 
.  as  to  maximum  and  minimum  as  above  stated. 

Sec.  11.  The  term  "average  weekly  wages"  as  used  in  this  act  is  defined  to 
be  one  fifty-second  part  of  the  average  annual  earnings  of  the  employee.  If  the 
injured  employee  has  not  worked  in  the  employment  in  which  he  was  working 
at  the  time  of  the  accident,  whether  for  the  employer  or  not,  during  substantially 
the  whole  of  the  year  immediately  preceding  his  injury,  his  average  annual  earn- 
ings shall  consist  of  three  hundred  times  the  average  daily  wage  or  salary  which 
he  has  earned  in  such  employment  during  the  days  when  so  employed.  If  the 
jiinjured  employee  has  not  worked  in  such  employment  during  substantially  the 
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whole  of  such  immediately  preceding  year,  his  average  annual  earnings  shall 
consist  of  three  hundred  times  the  average  daily  wage  or  salary  which  an 
employee  of  the  same  class,  working  substantially  the  whole  of  such  immediately 
preceding  year  in  the  same  or  a  similar  employment,  in  the  same  or  a  neighbor- 
ing place,  shall  have  earned  in  such  employment  during  the  days  when  so  em- 
ployed. In  cases  where  the  foregoing  methods  of  arriving  at  the  average  annual 
earnings  of  the  injured  employee  cannot  reasonably  and  fairly  be  applied,  such 
annual  earnings  shall  be  taken  at  such  sum  as,  having  regard  to  the  previous 
earnings  of  the  injured  employee,  and  of  other  employees  of  the  same  or  most 
similar  class,  working  in  the  same  or  most  similar  employment,  in  the  same 
or  neighboring  locality,  shall  reasonably  represent  the  annual  earning  capacity 
of  the  injured  employee  at  the  time  of  the  accident,  in  the  employment  in  which 
he  was  working  at  such  time.  The  fact  that  an  employee  has  suffered  a  pre- 
vious disability,  or  received  compensation  therefor,  shall  not  preclude  compensa- 
tion for  a  later  injury,  or  for  death,  but  in  determining  compensation  for  the 
later  injury  or  death  his  average  annual  earnings  shall  be  such  sum  as  will 
reasonably  represent  his  annual  earning  capacity  at  the  time  of  the  later  injury 
in  the  employment  in  which  he  was  working  at  such  time,  and  shall  be  ar- 
rived at  according  to  and  subject  to  the  limitations  of  the  provisions  of  this 
section.  The  weekly  loss  in  wages  referred  to  in  this  act  shall  consist  of  such 
percentage  of  the  average  weekly  earnings  of  the  injured  employee,  computed 
according  to  the  provisions  of  this  section  as  shall  fairly  represent  the  propor- 
tionate extent  of  the  impairment  of  his  earning  capacity  in  the  employment  in 
which  he  was  working  at  the  time  of  the  accident,  the  same  to  be  fixed  as  of 
the  time  of  the  accident,  but  to  be  determined  in  view  of  the  nature  and  extent 
of  the   injury. 

Sec.  12.  The  death  of  the  injured  employee  prior  to  the  expiration  of  the 
period  within  which  he  would  receive  such  weekly  payments  shall  be  deemed  to 
end  such  disability,  and  all  liability  for  the  remainder  of  such  payments  which 
he  would  have  received  in  case  he  had  lived  shall  be  terminated,  but  the  em- 
ployer shall  thereupon  be  liable  for  the  following  death  benefits  in  lieu  of  any 
further  disability  indemnity: 

If  the  injury  so  received  by  such  employee  was  the  proximate  cause  of  his 
death,  and  such  deceased  employee  leaves  dependents,  as  hereinbefore  specified, 
wholly  or  partially  dependent  on  him  for  support,  the  death  benefit  shall  be  a 
sum  sufficient,  when  added  to  the  indemnity  which  shall  at  the  time  of  death 
have  been  paid  or  become  payable  under  the  provisions  of  this  act  to  such  de- 
ceased employee,  to  make  the  total  compensation  for  the  injury  and  death 
exclusive  of  medical  and  hospital  services  and  medicines  furnished  as  provided 
in  §  4  hereof,  equal  to  the  full  amount  which  such  dependents  would  have  been 
entitled  to  receive  under  the  provisions  of  section  five  hereof  in  case  the  acci- 
dent had  resulted  in  immediate  death,  and  such  benefits  shall  be  payable  in 
weekly  instalments  in  the  same  manner  and  subject  to  the  same  terms  and  con- 
ditions in  all  respects  as  payments  made  under  the  provisions  of  said  §  5. 

Sec.  13.  No  savings  or  insurance  of  the  injured  employee,  nor  any  contribution 

made  by  him  to  any  benefit  fund  or  protective  association  independent  of  this 

act,  shall  be  taken  into  consideration  in  determining  the  compensation  to  be  paid 

hereunder,  nor  shall  benefits  derived  from  any  other  source  than  those  paid  or 
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caused  to  be  paid  by  the  employer  as  herein  provided,  be  considered  in  fixing 
the  compensation  under  this  act. 

Sec.  14.  If  an  injured  employee  is  mentally  incompetent  or  is  a  minor  at 
the  time  when  any  right  or  privilege  accrues  to  him  under  this  act,  his  guardian 
or  next  friend  may  in  his  behalf  claim  and  exercise  such  right  or  privilege. 

Sec.  15.  No  proceedings  for  compensation  for  an  injury  under  this  act  shall 
be  maintained,  unless  a  notice  of  the  injury  shall  have  been  given  to  the  em- 
ployer three  months  after  the  happening  thereof,  and  unless  the  claim  for  com- 
pensation with  respect  to  such  injury  shall  have  been  made  within  six  months 
after  the  occurrence  of  the  same;  or,  in  case  of  the  death  of  the  employee,  or, 
in  the  event  of  his  physical  or  mental  incapacity,  within  six  months  after  death 
or  the  removal  of  such  physical  or  mental  incapacity. 

Sec.  16.  The  said  notice  shall  be  in  writing,  and  shall  state  in  ordinary  lan- 
guage the  time,  place,  and  cause  of  the  injury;  and  shall  be  signed  by  the 
person  injured,  or  by  a  person  in  his  behalf,  or,  in  the  event  of  his  death,  by 
his  dependents  or  by  a  person  in  their  behalf. 

Sec.  17.  The  notice  shall  be  served  upon  the  employer  or  an  agent  thereof. 
Such  service  may  be  made  by  delivering  said  notice  to  the  person  on  whom  it 
is  to  be  served,  or  leaving  it  at  his  residence  or  place  of  business,  or  by  sending 
it  by  registered  mail  addressed  to  the  person  or  corporation  on  whom  it  is  to  be 
served,  at  his  last  known  residence  or  place  of  business. 

Sec.  18.  A  notice  given  under  the  provisions  of  this  act  shall  not  be  held  in- 
valid or  insufficient  by  reason  of  any  inaccuracy  in  stating  the  time,  place,  or 
cause  of  the  injury,  unless  it  is  shown  that  it  was  the  intention  to  mislead,  and 
the  employer,  or  the  insurance  company  carrying  such  risk,  or  the  commissioner 
of  insurance,  as  the  case  may  be,  was  in  fact  misled  thereby.  Want  of  such 
written  notice  shall  not  be  a  bar  to  proceedings  under  this  act,  if  it  be  shown 
that  the  employer  had  notice  or  knowledge  of  the  injury. 

Sec.  19.  After  an  employee  has  given  notice  of  an  injury,  as  provided  by 
this  act,  and  from  time  to  time  thereafter  during  the  continuance  of  his  dis- 
ability, he  shall,  if  so  requested  by  the  employer,  or  the  insurance  company 
carrying  such  risk,  or  the  commissioner  of  insurance,  as  the  case  may  be,  sub- 
mit himself  to  an  examination  by  a  physician  or  surgeon  authorized  to  practice 
medicine  under  the  laws  of  the  state,  furnished  and  paid  for  by  the  employer, 
or  the  insurance  company  carrying  such  risk,  or  the  commissioner  of  insurance, 
as  the  case  may  be.  The  employee  shall  have  the  right  to  have  a  physician 
provided  and  paid  for  by  himself  present  at  the  examination.  If  he  refuses  to 
submit  himself  for  the  examination,  or  in  any  way  obstructs  the  same,  his  right 
to  compensation  shall  be  suspended,  and  his  compensation  during  the  period  of 
suspension  may  be  forfeited.  Any  physician  who  shall  make  or  be  present  at 
any  such  examination  may  be  required  to  testify  under  oath  as  to  the  results 
thereof. 

Sec.  20.  No  agreement  by  an  employee  to  waive  his  rights  to  compensation 
under  this  act  shall  be  valid. 

Sec.  21.  No  payment  under  this  act  shall  be  assignable  or  subject  to  attach- 
ment or  garnishment,  or  be  held  liable  in  any  way  for  any  debts.  In  case  of 
insolvency  every  liability  for  compensation  under  this  act  shall  constitute  a  first 
lien  upon  all  the  property  of  the  employer  liable  therefor,  paramount  to  all  other 
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claims  or  Hens  except  for  wages  and  taxes,  and  such  liens  shall  be  enforced  by 
order  of  the  court. 

Sec.  22.  Whenever  any  weekly  payment  has  been  continued  for  not  less  than 
six  months,  the  liability  therefor  may  be  redeemed  by  the  payment  of  a  lump 
sum  by  agreement  of  the  parties,  subject  to  the  approval  of  the  industrial  acci- 
dent board,  and  said  board  may  at  any  time  direct  in  any  case,  if  special  cir- 
cumstances be  found  which  in  its  judgment  require  the  same,  that  the  deferred 
payments  be  commuted  on  the  present  worth  thereof  at  five  per  sent  per  annum 
to  one  or  more  lump  sum  payments,  and  that  such  payments  shall  be  made 
by  the  employer  or  the  insurance  company  carrying  such  risk,  or  commissioner 
of  insurance,  as  the  case  may  be. 

Part  III. 

Sec.  1.  There  is  hereby  created  a,  board  which  shall  be  known  as  the  industrial 
accident  board,  consisting  of  three  members  to  be  appointed  by  the  governor, 
by  and  with  the  consent  of  the  senate,  one  of  whom  shall  be  designated  by  the 
governor  as  chairman.  Appointments  to  fill  vacancies  may  be  made  during 
recesses  of  the  senate,  but  shall  be  subject  to  confirmation  by  the  senate  at  the 
next  ensuing  session  of  the  legislature.  The  term  of  office  of  members  of  this 
board  shall  be  six  years,  except  that  when  first  constituted  one  member  shall 
be  appointed  for  two  years,  one  for  four  years,  and  one  for  six  years.  There- 
after one  member  shall  be  appointed  every  second  year  for  the  full  term  of  six 
years.  No  more  than  two  members  of  this  board  shall  belong  to  the  same  po- 
litical party. 

Sec.  2.  The  salary  of  each  of  the  members  so  appointed  by  the  governor  shall 
be  $3,500  per  year.  The  board  may  appoint  a  secretary  at  a  salary  of  not  more 
than  $2,500  a  year,  and  may  remove  him.  The  board  shall  be  provided  with 
an  office  in  the  capitol,  or  in  some  other  suitable  building  in  the  city  of  Lansing, 
in  which  its  records  shall  be  kept,  and  it  shall  also  be  provided  with  necessary 
office  furniture,  stationery,  and  other  supplies.  It  shall  provide  itself  with  a  seal 
for  the  authentication  of  its  orders,  awards  and  proceedings,  upon  which  shall 
be  inscribed  the  words  "Industrial  Accident  Board — Michigan — Seal."  It  shall 
employ  such  assistants  and  clerical  help  as  it  may  deem  necessary  and  fix  the 
compensation  of  all  persons  so  employed:  Provided,  that  the  average  com- 
pensation paid  to  such  employee  shall  not  exceed  $1,000  per  annum  for  each 
person  employed,  and  all  such  clerical  assistants  shall  be  subject  to  existing 
laws  regulating  the  grading  and  compensation  of  department  clerks.  The  mem- 
bers of  the  board  and  its  assistants  shall  be  entitled  to  receive  from  the  state 
their  actual  and  necessary  expenses  while  traveling  on  the  business  of  the  board; 
but  such  expenses  shall  be  sworn  to  by  the  person  who  incurred  the  same,  and 
be  approved  by  the  chairman  of  the  board  before  payment  is  made. 

All  such  salaries  and  expenses,  when  audited  and  allowed  by  the  board  of  state 
auditors,  shall  be  paid  by  the  state  treasurer  out  of  the  general  fund,  upon 
warrant  of  the  auditor  general. 

Sec.  .3.  The  board  may  make  rules  not  inconsistent  with  this  act  for  carrying 
out  the  provisions  of  the  act.  Process  and  procedure  under  this  act  shall  be 
as  summary  as  reasonably  may  be.  The  board  or  any  member  thereof  shall 
have  the  power  to   administer   oaths,  subpoena  witnesses,   and  to  examine   such. 
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parts  of  the  books  and  records  of  the  parties  to  a  proceeding  as  relate  to  ques- 
tions in  dispute. 

Sec.  4.  The  board  shall  cause  to  be  printed  and  furnish  free  of  charge  to  any 
employer  or  employee  such  blank  forms  as  it  shall  deem  requisite  to  facilitate 
or  promote  the  efficient  administration  of  this  act;  it  shall  provide  a  proper 
record  book  in  which  shall  be  entered  and  indexed  the  name  of  any  employer 
who  shall  file  a  statement  of  election  under  this  act,  and  the  date  of  the  filing 
thereof  and  its  approval  by  such  board,  and  a  separate  book  in  which  shall  be 
entered  and  indexed  the  name  of  every  employer  who  shall  file  his  notice  of 
withdrawal  of  said  election,  and  <he  date  of  the  filing  thereof;  and  books  in 
which  shall  be  recorded  all  orders  and  awards  made  by  the  board;  and  such 
other  books  or  records  as  it  shall  deem  required  by  the  proper  and  efficient  ad- 
ministration of  this  act;  all  such  records  to  be  kept  in  the  office  of  the  board. 
Upon  the  filing  of  a  statement  of  election  by  an  employer  to  become  subject  to 
the  provisions  of  this  act,  the  board  shall  forthwith  cause  such  notice  of  the 
fact  to  be  given  by  requiring  said  employer  to  post  such  notice  as  hereinbefore 
provided;  and  the  board  shall  likewise  cause  notice  to  be  given  of  the  filing 
of  any  withdrawal  of  such  election;  but  notwithstanding  the  failure  to  give,  or 
the  insufficiency  of,  any  such  notice,  knowledge  of  all  filed  statements  of  election 
and  notices  of  withdrawal  of  election,  and  of  the  time  of  the  filing  of  the  same, 
shall  conclusively  be  imputed  to  all  employees. 

Sec.  5.  If  the  employer,  or  the  insurance  company  carrying  such  risk,  or 
commissioner  of  insurance,  as  the  case  may  be,  and  the  injured  employee  reach 
an  agreement  in  regard  to  compensation  under  this  act,  a  memorandum  of  such 
agreement  shall  be  filed  with  the  industrial  accident  board,  and,  if  approved 
by  it,  shall  be  deemed  final  and  binding  upon  the  parties  thereto.  Such  agree- 
ments shall  be  approved  by  said  board  only  when  the  terms  conform  to  the 
provisions  of  this  act. 

Sec.  6.  If  the  employer,  or  the  insurance  company  carrying  such  risk,  or  tlie 
commissioner  of  insurance,  as  the  case  may  be,  and  the  employee  fail  to  reach 
an  agreement  in  regard  to  compensation  under  this  act,  either  party  may  notify 
the  industrial  accident  board,  who  shall  thereupon  call  for  the  formation  of  a 
committee  of  arbitration.  The  committee  of  arbitration  shall  consist  of  threo 
members,  one  of  whom  shall  be  a  member  of  the  industrial  accident  board,  and 
shall  act  as  chairman.  The  other  two  members  shall  be  named  respectively 
by  the  two  parties. 

Sec.  7.  It  shall  be  the  duty  of  the  industrial  accident  board,  upon  notification 
that  the  parties  have  failed  to  reach  an  agreement,  to  request  both  parties  to 
appoint  their  respective  representatives  on  the  committee  of  arbitration.  The 
board  shall  designate  one  of  its  members  to  act  as  chairman,  and,  if  either 
party  does  not  appoint  its  member  on  this  committee  within  seven  days  after 
notification  as  above  provided,  the  board  or  any  member  thereof  shall  fill  the 
vacancy  and  notify  the  parties  to  that  eff'ect. 

See.  8.  The  committee  of  arbitration  shall  make  such  inquiries  and  investi- 
gations as  it  shall  deem  necessary.  The  hearings  of  the  committee  shall  be  held 
at  the  locality  where  the  injury  occurred,  and  the  decision  of  the  committee 
shall  be  filed  with  the  industrial  accident  board.  Unless  a  claim  for  a  review  is 
filed  by  either  party  within  seven  days,  the  decision  shall  stand  as  the  decision 
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of  the  industrial  accident  board:     Provided,  that  said  industrial  accident  board 
may,  for  sufficient  cause  shown,  grant  further  time  in  which  to  claim  such  review. 

Sec.  9.  The  industrial  board  or  any  member  thereof  may  appoint  a  duly  qual- 
ified impartial  physician  to  examine  the  injured  employee  and  to  report.  Tlie 
fee  for  this  service  shall  be  $5  and  traveling  expenses,  but  the  board  may  allow 
additional  reasonable  amounts  in  extraordinary  cases. 

Sec.  10.  The  arbitrators  named  by  or  for  the  parties  to  the  dispute  shall  each 
receive  $5  a  day  for  his  services,  but  the  industrial  accident  board  or  any  member 
thereof  may  allow  additional  reasonable  amounts  in  extraordinary  cases.  The 
fees  of  sucli  arbitrators  and  other  costs  of  such  arbitration,  not  exceeding,  how- 
ever, the  taxable  costs  allowed  in  suits  at  law  in  the  circuit  courts  of  this  state, 
shall  be  fixed  by  the  board  and  paid  by  the  state  as  the  other  expenses  of  the 
board  are  paid.  The  fees  and  the  payment  thereof  of  all  attorneys  and  physicians 
for  services  under  this  act  shall  be  subject  to  the  approval  of  the  industrial 
accident  board. 

Sec.  11.  If  a  claim  for  review  is  filed,  as  provided  in  part  three,  section  eight, 
the  industrial  accident  board  shall  promptly  review  the  decision  of  the  committee 
of  arbitration  and  such  records  as  may  have  been  kept  of  its  hearings,  and  shall 
also  if  desired  hear  the  parties,  together  with  such  additional  evidence  as  they 
may  wish  to  submit,  and  file  its  decision  therein,  with  the  records  of  such  pro- 
ceedings. Such  review  and  hearing  may  be  held  in  its  ofiice  at  Lansing  or  else- 
where, as  the  board  shall  deem  advisable. 

Sec.  12.  The  findings  of  fact  made  by  said  industrial  accident  board  acting 
within  its  powers  shall,  in  the  absence  of  fraud,  be  conclusive,  but  the  supreme 
court  shall  have  power  to  review  questions  of  law  involved  in  any  final  decision 
or  determination  of  said  industrial  accident  board:  Provided,  that  application 
is  made  by  the  aggrieved  party  within  thirty  days  after  such  determination  by 
certiorari,  mandamus,  or  by  any  other  method  permissible  under  the  rules  and 
practice  of  said  court  or  the  laws  of  this  state,  and  to  make  such  further  orders 
in   respect  thereto   as   justice   may   require. 

Sec.  13.  Either  party  may  present  a  certified  copy  of  the  decision  of  such  in- 
dustrial accident  board  approving  agreements  of  settlement  as  provided  in  part 
III.,  §  5,  or  of  the  decision  of  such  committee  of  arbitration  when  no  claim  for 
review  is  made  as  provided  in  Part  3,  §  8,  or  of  the  decision  of  such  industrial 
accident  board  when  a  claim  for  review  is  filed  as  provided  in  Part  III.,  §  11, 
providing  for  payment  of  compensation  under  this  act,  to  the  circuit  court  for 
the  county  in  which  such  accident  occurred,  whereupon  said  court  shall,  without 
notice,  render  a  judgment  in  accordance  therewith  against  said  employer  and 
also  against  any  insurance  company  carrying  such  risk  under  the  provisions  of 
this  act;  which  judgment,  until  and  unless  set  aside,  shall  have  the  same  effect 
as  though  duly  rendered  in  an  action  duly  tried  and  determined  by  said  court,  and 
shall,  with  like  effect,  be  entered  and  docketed. 

Sec.  14.  Any  weekly  payment  under  this  act  may  be  reviewed  by  the  industrial 
accident  board  at  the  request  of  the  employer  or  the  insurance  company  carrying 
such  risks,  or  the  commissioner  of  insurance  as  the  case  may  be,  or  the  employee ; 
and  on  such  review  it  may  be  ended,  diminished,  or  increased,  subject  to  the 
maximum  and  minimum  amounts  above  provided,  if  the  board  finds  that  the  facts 
warrant  such  action. 

Sec.  15.  Where  the  injury  for  which  compensation  is  payable  under  this  act 
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was  caused  under  circumstances  creating  a  legal  liability  in  some  person  other 
than  the  employer  to  pay  damages  in  respect  thereof,  the  employee  may  at  his 
option  proceed  either  at  law  against  that  person  to  recover  damages,  or  against 
the  employer  for  compensation  under  this  act,  but  not  against  both,  and  if  com- 
pensation be  paid  under  this  act  the  employer  may  enforce  for  his  benefit  or 
for  that  of  the  insurance  company  carrying  such  risk,  or  the  commissioner 
of  insurance,  as  the  case  may  be,  the  liability  of  such  other  person. 

Sec.  16.  All  questions  arising  under  this  act,  if  not  settled  by  agreement  by 
the  parties  interested  therein,  shall,  except  as  otherwise  herein  provided,  be 
determined  by  the  industrial  accident  board. 

Sec.  17.  Every  employer  shall  hereafter  keep  a  record  of  all  injuries,  fatal  or 
otherwise,  received  by  his  employees  in  the  course  of  their  employment.  Within 
ten  days  after  the  occurrence  of  an  accident  resulting  in  personal  Injury  a  report 
thereof  shall  be  made  in  writing  to  the  industrial  accident  board  on  blanks 
to  be  procured  from  the  board  for  that  purpose.  The  said  reports  shall  contain 
the  name  and  nature  of  the  business  of  the  employer,  the  location  of  his  estab- 
lishment or  place  of  work,  the  name,  age,  sex,  and  occupation  of  the  injured 
employee,  and  shall  state  the  time,  the  nature  and  cause  of  the  Injury,  and  such 
other  information  as  may  be  required  by  the  board.  Any  employer  who  refuses 
or  neglects  to  make  the  report  required  by  this  section  shall  be  punished  by  a  fine 
of  not  more  than  $50  for  each  offense. 

Pabt   IV. 

Sec.  1.  Every  employer  filing  his  election  to  become  subject  to  the  provisions 
of  this  act,  as  hereinbefore  set  forth,  shall  have  the  right  to  specify  at  the  time 
of  doing  so,  subject  to  the  approval  of  said  industrial  accident  board,  which  of 
the  following  methods  for  the  payment  of  such  compensation  he  desires  to  adopt, 
to  wit: 

First.  Upon  furnishing  satisfactory  proof  to  said  board  of  his  solvency  and 
financial  ability  to  pay  the  compensation  and  benefits  hereinbefore  provided  for, 
to  make  such  payments  directly  to  his  employees,  as  they  may  become  entitled 
to  receive  the  same  under  the  terms  and  conditions  of  this  act ;  or — 

Second.  To  insure  against  such  liability  in  any  employers'  liability  company 
authorized  to  take  such  risks  in  the  state  of  Michigan;  or — 

Third.  To  insure  against  such  liability  in  any  employers'  insurance  associa- 
tion organized  under  the  laws  of  the  state  of  Michigan;  or — 

Fourth.  To  request  the  commissioner  of  insurance  of  the  state  of  Michigan  to 
assume  the  administration  of  the  disbursement  of  such  compensation  exclusive  of 
that  provided  for  in  Part  II.,  §  4  herein,  and  the  collection  of  the  premiums  and 
assessments  necessary  to  pay  the  same,  as  provided  in  Part  V.  hereof.  Said  board, 
however,  shall  have  the  right,  from  time  to  time  to  review  and  alter  its  decision 
in  approving  the  election  of  such  employer  to  adopt  any  one  of  the  foregoing 
methods  of  payment,  if  in  its  judgment  such  action  is  necessary  or  desirable 
to  secure  and  safe-guard  such  payments  to  employees. 

See.  2.  Nothing  herein  shall  aflfect  any  existing  contract  for  employers'  lia- 
bility insurance  or  aflfect  the  organization  of  any  mutual  or  other  insurance 
company,  or  any  arrangement  now  existing  between  employers  and  employees, 
providing  for  the  payment  to  such  employees,  their  families,  dependents,  or  rep- 
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resentatives,  sick,  accident,  or  death  benefits,  in  addition  to  the  compensation 
provided  for  by  tliis  act.  But  liability  for  compensation  under  this  act  shall 
not  be  reduced  or  affected  by  any  insurance,  contribution  or  other  benefit  what- 
soever, due  to  or  received  by  the  person  entitled  to  such  compensation,  and  the 
person  so  entitled  shall,  irrespective  of  any  insurance  or  other  contract,  have 
the  right  to  recover  the  same  directly  from  the  employer;  and  in  addition  there- 
to, the  right  to  enforce  in  his  own  name  in  the  manner  provided  in  this  act 
the  liability  of  any  insurance  company  or  of  any  employers'  association  organ- 
ized under  the  laws  of  the  state  of  Michigan,  or  the  commissioner  of  Insurance, 
who  may,  in  whole  or  in  part,  have  insured  the  liability  for  sucli  compensation : 
Provided,  however,  that  payment  in  whole  or  in  part  of  such  compensation  by 
either  the  employer,  or  the  insurance  company  carrying  such  risk,  or  the  commis- 
sioner of  insurance,  as  the  case  may  be,  shall,  to  the  extent  thereof  be  a  bar 
to  recovery  against  the  other,  of  the  amount  so  paid. 

Sec.  3.  Every  contract  for  the  insurance  of  the  compensation  herein  provided 
ioT,  or  against  liability  therefor,  shall  be  deemed  to  be  made  subject  to  the 
provisions  of  this  act,  and  provisions  thereof  inconsistent  with  this  act  shall 
be  void.  No  company  shall  enter  into  any  such  contract  for  insurance,  unless 
such  company  shall  have  been  approved  by  the  commissioner  of  insurance  as 
provided  by  law. 

See.  4.  Any  employer  against  whom  liability  may  exist  for  compensation 
under  this  act  may,  with  the  approval  of  the  industrial  accident  board,  be  re- 
lieved therefrom  by: 

1.  Depositing  the  present  value  of  the  total  unpaid  compensation  for  which 
such  liability  exists,  assuming  interest  at  3  per  centum  per  annum,  with  such 
trust  company  of  this  state  as  shall  be  designated  by  the  employee,  or  by  his 
dependents,  in  case  of  his  death,  and  such  liability  exists  in  their  favor,  or  in 
•default  of  such  designation  by  him,  or  them,  after  ten  days'  notice  in  writing 
from  the  employer,  with  such  trust  company  of  this  state  as  shall  be  designated 
by  the  industrial  accident  board;   or — 

2.  By  the  purchase  of  an  annuity,  within  the  limitation  provided  by  law, 
in  any  insurance  company  granting  annuities  and  licensed  in  this  state,  which 
may  be  designated  by  the  employee  or  his  dependents,  or  the  industrial  accident 
board,  as  provided  in  subsection  one  of  this  section. 


Pabt   V. 

Sec.  1.  Whenever  five  or  more  employees  who  have  become  subject  to  the 
provisions  of  this  act,  and  who  have  on  their  pay  rolls  an  aggregate  number  of 
not  less  than  three  thousand  employees,  shall  in  writing  request  the  commis- 
sioner of  insurance  so  to  do,  he  shall  assume  charge  of  levying  and  collection 
from  such  premium  and  dividends  as  may  from  time  to  time  be  necessary  to 
pay  the  sums  which  shall  become  due  their  employees,  or  dependents  of  their 
employees,  as  compensation  under  the  provisions  of  this  act,  and  also  the  expense 
of  conducting  the  administration  of  such  funds;  and  shall  disburse  the  same  to 
the  persons  entitled  to  receive  such  compensation  under  the  provisions  of  this 
act:  Provided,  however,  that  neither  the  commissioner  of  insurance  nor  the  state 
of  Michigan  shall  become  or  be  liable  or  responsible  for  the  payment  of  claims 
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for  compensation  under  the  provisions  of  this  act  beyond  the  extent  of  the  funds 
so  collected  and  received  hy  him  as  hereinafter  provided. 

Sec.  2.  The  commissioner  of  insurance  shall  immediately,  upon  assuming  the 
administration  of  the  collection  and  disbursement  of  the  moneys  referred  to  in 
the  preceding  section,  cause  to  be  created  in  the  state  treasury  a  fund  to  be 
known  as  "accident  fund."  Each  such  employer  shall  contribute  to  this  fund 
to  the  extent  of  such  premiums  or  assessments  as  the  commissioner  shall  deem 
necessary  to  pay  the  compensation  accruing  under  this  act  to  employees  of  such 
employers  or  to  their  dependents,  which  premiums  and  assessments  shall  be  levied 
in  the  manner  and  proportion  hereinafter  set  forth.  The  commissioner  of  insur- 
ance shall  give  a,  good  and  suflScient  bond  in  the  sum  of  $25,000,  executed  by 
some  surety  company  authorized  to  do  business  in  the  state  of  Michigan,  cover- 
ing the  collection  and  disbursement  of  all  moneys  that  may  come  into  his  hands 
under  the  provisions  of  this  act.  The  premium  on  said  bond  shall  be  paid  out 
of  the  general  funds  of  the  state  on  an  order  of  the  auditor  general.  Said  bond 
must  be  approved  by  the  board  of  state  auditors. 

Sec.  3.  It  is  the  intention  that  the  amounts  raised  for  such  fund  shall  ulti- 
mately become  neither  more  nor  less  than  self-supporting,  and  the  premiums  or 
assessments  levied  for  such  purpose  siiall  be  subject  to  readjustment  from  time 
to  time  by  the  commissioner  of  insurance  as  may  become  necessary. 

Sec.  4.  The  commissioner  of  insurance  may  classify  the  establishments  or 
works  of  such  employers  in  groups  in  accordance  with  the  nature  of  the  business 
in  which  they  are  engaged  and  the  probable  risk  of  injury  to  their  employees 
under  existing  conditions.  He  shall  determine  the  amount  of  the  premiums  or 
assessments  which  such  employers  shall  pay  to  said  accident  fund,  and  may 
prescribe  when  and  in  what  manner  such  premiums  and  assessments  shall  be 
paid,  and  may  change  the  amount  thereof  both  in  respect  to  any  or  all  of  such 
employers  from  time  to  time,  as  circumstances  may  require,  and  the  condition 
of  their  respective  plants,  establishments,  or  places  of  work  in  respect  to  the 
safety  of  their  employees  may  justify,  but  all  such  premiums  or  assessments  shall 
be  levied  on  a  basis  that  shall  be  fair,  equitable,  and  just  as  among  such  em- 
ployers. At  the  beginning  of  each  fiscal  year  it  shall  be  the  duty  of  the  com- 
missioner of  insurance  to  call  for  the  required  payment  of  premiums  in  such 
amounts  as  shall,  together  with  any  balance  in  the  accident  fund,  in  his  judg- 
ment, and  subject  to  the  approval  of  said  industrial  accident  board,  be  sufficient 
to  enable  him  to  pay  all  sums  which  may  become  due  and  payable  to  the  em- 
ployees of  any  such  employer  who  has  become  subject  to  the  provisions  of  Part 
V.  of  this  act,  and  also  the  expenses  of  administering  such  funds  ilu.-ing^  the 
following  year. 

Sec.  5.  If  any  employer  shall  make  default  in  the  payment  of  any  contribu- 
tion, premium,  or  assessment  required  as  aforesaid  by  the  commissioner  of  in- 
surance, the  sum  due  shall  be  collected  by  an  action  at  law  in  the  name  of  the 
state  as  plaintiff,  and  such  right  of  action  shall  be  in  addition  to  any  other 
right  of  action  or  remedy.  In  case  any  injury  happens  to  any  of  the  workmen 
of  such  employer  during  the  period  of  any  default  in  the  payment  of  any  such 
premium,  assessment,  or  contribution,  the  defaulting  employer  shall  not,  if  such 
default  be  after  demand  for  payment,  be  entitled  to  the  benefits  of  this  act,  but 
shall  be  liable  to  suit  by  the  injured  workman,  or  by  his  dependents  in  case 
death  results  from  such  accident,  as  if  he  had  not  elected  to  become  subject  to 
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this  act.  In  case,  however,  the  amount  actually  collected  in  by  such  injured 
workman  or  his  dependents  shall  equal  or  exceed  the  compensation  to  which  the 
plaintiff  therein  would  be  entitled  under  this  act,  the  plaintiff  shall  not  be  paid 
anything  out  of  said  accident  fund.  If  the  said  amount  shall  be  less  than  such 
compensation  under  this  act,  the  accident  fund  shall  contribute  the  amount  of 
the  deficiency.  The  person  so  entitled  under  the  provisions  of  this  section  shall 
have  the  choice,  to  be  exercised  before  suit,  of  proceeding  by  suit  or  taking  under 
this  act.  If  such  person  shall  take  under  this  act,  the  cause  of  action  against 
the  employer  shall  be  assigned  to  the  state  for  the  benefit  of  the  accident  fund. 

Sec.  G.  Any  employer  subject  to  the  provisions  of  Part  V.  of  this  act,  who 
has  complied  with  all  the  rules,  regulations,  and  demands  of  the  industrial 
accident  board  and  the  commissioner  of  insurance,  may*  withdraw  therefrom 
at  the  expiration  of  the  period  of  one  year  for  which  he  has  elected  to  become 
subject  to  the  provisions  of  this  act:  Provided,  however,  that  he  shall  give 
written  notice  of  such  withdrawal  to  said  commissioner  of  insurance  at  least 
thirty  days  before  the  expiration  of  such  period:  and  Provided  further,  that 
if  at  the  time  of  such  withdrawal  liability  may  exist  against  employer  for  com- 
pensation to  employees  who  have  been  theretofore  killed  or  injured,  as  herein- 
before provided,  such  employer  shall  either  relieve  himself  and  the  commissioner 
of  insurance  from  such  liability  in  the  manner  provided  in  Part  IV.,  §  4  of 
this  act,  or  shall  otherwise  protect  and  indemnify  said  commissioner  of  in- 
surance against  such  liability  in  such  reasonable  manner  as  he  may  require. 

Sec.  7.  In  case  any  controversy  shall  arise  between  the  commissioner  of  in- 
surance and  any  employer  subject  to  the  provisions  of  Part  V.  of  this  act, 
relative  to  any  rule  or  regulation  adopted  by  said  commissioner  of  insurance, 
or  any  decision  made  by  him  in  respect  to  the  collection,  administration,  and 
disbursement  of  such  funds,  or  in  case  any  controversy  shall  arise  between  any 
employee  claiming  compensation  under  the  provisions  of  this  act  and  said 
commissioner  of  insurance,  all  such  controversies  of  every  kind  and  nature  shall 
be  subject  to  review  in  like  manner  and  with  the  same  force  and  effect  in  all 
respects  as  is  heretofore  provided  in  respect  to  differences  arising  through  the 
administration  of  such  funds  by  the  employer,  or  by  a  liability  insurance  com- 
pany or  by  an  employers'  mutual  insurance  association. 

Sec.  8.  The  books,  records,  and  pay  rolls  of  each  employer  subject  to  the 
provisions  of  Part  V.  of  this  act  shall  always  be  open  to  inspection  by  the 
commissioner  of  insurance,  or  his  duly  authorized  agent  or  representative,  for 
the  purpose  of  ascertaining  the  correctness  of  the  amount  of  the  pay  roll  re- 
ported, the  number  of  men  employed,  and  such  other  information  as  said  com- 
missioner may  require  in  the  administration  of  said  funds.  Refusal  on  the 
part  of  any  such  employer  to  submit  said  books,  records  and  pay  rolls  for 
such  inspection,  shall  subject  the  offending  employer  to  a  penalty  of  $50  for  each 
offense,  to  be  collected  by  civil  action  in  the  name  of  the  state  and  paid  into  the 
accident  fund,  and  the  individual  who  shall  personally  give  such  refusal  shall 
be  guilty  of  a  misdemeanor. 

Sec.  9.  The  commissioner  of  insurance  shall  issue  proper  receipts  for  all 
moneys  so  collected  and  received  from  employers,  as  aforesaid,  shall  take  receipts 
for  all  sums  paid  to  employees  for  compensation  under  the  provisions  of  this 
act,  and  shall  keep  full  and  complete  records  of  all  business  transacted  by  him 
in  the  administration  of  such  funds.     He  may  employ  such  deputies  and  as- 
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sistants  and  clerical  help  as  may  be  necessary,  and  as  the  board  of  state  auditors 
may  authorize,  for  the  proper  administration  of  said  funds  and  the  performance 
of  the  duties  imposed  upon  liim  by  the  provisions  of  this  act,  at  such  compensa- 
tion as  may  be  fixed  by  said  board  of  state  auditors,  and  may  also  remove  them. 
The  commissioner  of  insurance  and  such  deputies  and  assistants  shall  be  en- 
titled to  receive  from  the  state  their  actual  and  necessary  expenses  while  travel- 
ing on  the  business  of  the  board,  but  all  such  salaries  and  expenses  so  au- 
thorized by  the  provisions  of  this  act  shall  be  charged  to  and  paid  out  of  said 
accident  fund.  He  shall  include  in  his  annual  report  a  full  and  correct  state- 
ment of  the  administration  of  such  fund,  showing  its  financial  status  and  out- 
standing obligations,  the  claims  and  the  amount  paid  on  each  claim,  claims  not 
paid,  claims  contested  and  why,  and  general  statistics  in  respect  to  all  business 
transacted  by  him  under  the  provisions  of  this  act. 

Sec.  10.  Disbursements  from  said  accident  fund  shall  be  made  only  upon 
warrants  approved  by  the  board  of  state  auditors  upon  vouchers  therefor  trans- 
mitted to  it  by  the  commissioner  of  insurance.  If  at  any  time  there  shall 
not  be  s'ufBcient  money  in  said  fund  wherewith  to  pay  the  same,  the  employer 
on  account  of  whose  workmen  it  was  that  such  warrant  was  drawn  shall  pay 
the  same,  and  he  shall  be  credited  upon  his  next  following  contribution  to  such 
fund  the  amount  so  paid,  with  interest  thereon  at  the  legal  rate,  from  the  date 
of  such  payment  to  the  date  such  next  following  contribution  becomes  payable, 
and  if  the  amount  of  the  credit  shall  exceed  the  amount  of  the  contribution, 
he  shall  be  repaid  such  excess. 

Sec.  11.  If  this  act  shall  be  thereafter  repealed,  all  moneys  which  are  in  the 
accident  fund  at  the  time  of  such  repeal  shall  be  subject  to  disposition  under 
the  direction  of  the  circuit  court  for  the  county  of  Ingham,  with  due  regard, 
however,  to  the  obligation  incurred  and  existing  to  pay  compensation  under  the 
provisions  of  this  act. 

Part   VI. 

Sec.  1.  If  the  employee,  or  his  dependents,  in  case  of  his  death,  of  any 
employer  subject  to  the  provisions  of  this  act  files  any  claim  with,  or  accepts 
any  payment  from  such  employer,  or  any  insurance  company  carrying  such 
risli,  or  from  the  commissioner  of  insurance  on  account  of  personal  injury, 
or  makes  any  agreement,  or  submits  any  question  to  arbitration  under  this 
act,  such  action  shall  constitute  a  release  to  such  employer  of  all  claims  or 
demands  at  law,  if  any,  arising  from  such  injury. 

Sec.  2.  If  the  provisions  of  this  act  relating  to  compensation  for  injuries  to 
or  death  of  workmen  shall  be  repealed  or  adjudged  invalid  or  unconstitutional, 
the  period  intervening  between  the  occurrence  of  an  injury  or  death  and  such 
repeal,  or  the  final  adjudication  of  invalidity,  shall  not  be  computed  as  a  part 
of  the  time  limited  by  law  for  the  commencement  of  any  action  relating  to 
such  injury  or  death,  but  the  amount  of  any  compensation  which  may  have  been 
paid  for  any  such  injury  shall  be  deducted  from  any  judgment  for  damages 
recovered  on  account  of  such  injury. 

Sec.  3.  This  act  shall  not  afi'ect  any  cause  of  action  existing  or  pending  be- 
fore it  went  into  effect. 

Sec.  4.  The  provisions  of  this  act  shall  apply  to  employers  and  workmen  en- 
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gaged  in  intrastate  commerce,  and  also  to  those  engaged  in  interstate  or  foreign 
commerce,  for  wliom  a  rule  of  liability  or  method  of  compensation  has  been  or 
may  be  established  by  the  Congress  of  the  United  States,  only  to  the  extent  that 
their  mutual  connection  with  intrastate  work  may  and  shall  be  clearly  separable 
and  distinguishable  from  interstate  or  foreign  commerce,  except  that  any  such 
employer  and  any  of  his  workmen  working  only  in  this  state,  may,  subject  to 
the  approval  of  the  industrial  accident  board,  and  so  far  as  not  forbidden  by  any 
act  of  Congress,  voluntarily  accept  and  become  bound  by  the  provisions  of 
this  act  in  like  manner  and  with  the  same  force  and  effect  in  all  respects  as  is 
hereinbefore   provided  for  other  employers  and  their  workmen. 

Sec.  5.  All  acts  or  parts  of  acts  inconsistent  with  this  act  are  to  be  deemed 
replaced  by  this  act,  and  to  that  end  are  hereby  repealed. 

Sec.  6.  The  legislature  intends  that  Part  V.  of  this  act  shall  be  deemed  sepa- 
rate from  the  other  parts  thereof,  so  that  if  said  Part  V.  should  fail  or  be 
adjudged  invalid  or  unconstitutional  it  shall  in  no  way  affect  any  other  part  of 
this  act. 

Sec.  7.  To  carry  out  the  provisions  of  this  act  there  is  hereby  appropriated 
for  the  expenses  of  the  industrial  accident  board  for  the  fiscal  year  ending 
June  thirtieth,  nineteen  hundred  thirteen,  and  annually  thereafter,  the  sum 
of  $25,000.  The  auditor  general  shall  add  to  and  incorporate  into  the  state 
tax  the  sum  of  $25,000  annually,  which  said  sum  shall  be  included  in  the  state 
taxes  apportioned  by  the  auditor  general  on  all  taxable  property  of  the  state,  to 
be  levied,  assessed,  and  collected  as  other  state  taxes,  and  when  so  assessed  and 
collected  to  be  paid  into  the  general  fund  to  reimburse  said  fund  for  the 
appropriation  made  by  this  act. 

Sec.  8.  The  provisions  of  this  act  shall  take  effect  and  be  in  force  from 
and  after  September  first,  nineteen  hundred  twelve. 

The  statute  of  Michigan  authorizing  the  formation  of  mutual  lia- 
bility insurance  companies  is  as  follows : 

Sec.  1.  Any  number  of  persons,  firms,  partnership  associations,  or  corpora- 
tions, not  less  than  five,  who  have  become  subject  to  the  provisions  of  the  laws 
of  Michigan  relating  to  employers'  liability  and  workmen's  compensation,  and 
who  own  or  operate  mills,  factories,  manufacturing  establishments  of  any  and 
every  kind,  buildings,  stores,  hotels,  and  mercantile  establishments,  or  any 
combination  of  manufacturing  and  mercantile  business,  mines,  quarries,  blast 
furnaces,  railroads,  and  transportation  companies,  telegraph  and  telephone  com- 
panies, or.  who  are  engaged  in  the  production  or  supplying  of  gas  and  electricity 
for  lighting,  fuel,  power,  or  other  purposes;  printing,  publishing  and  book- 
making,  or  in  carrying  on  any  other  lawful  business  in  the  state  of  Michigan, 
may,  subject  to  the  approval  of  the  industrial  accident  board  of  Michigan, 
associate  together  and  form  an  incorporated  company  for  the  purpose  of  mutual 
insurance  of  i^s  members  against  liability  for  any  and  all  payments  which  may 
become  due  and  payable  to  their  employees  under  the  provisions  of  law  for 
death  benefits,  disability  benefits,  or  otherwise,  as  hereinbefore  set  forth:  Pro- 
vided, however,  that  the  persons,  firms,  or  corporations  so  associating  them- 
selves together  for  the  organization  of  such  company  shall  have  on  their  pay 
rolls  at  that  time  not  less  than  five  thousand  employees:  and  Provided  further. 
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that  the  industrial  accident  board  of  Michigan  may  in  its  discretion  limit  the 
employers  forming  or  joining  in  the  organization  of  any  such  company  to  those 
engaged  in  industrial  operations  of  the  same  general  ehii-icter,  or  in  operations 
in  which  the  risk  and  hazards  incurred  by  their  empluj-ees  are  more  or  less 
similar  in  nature  and  extent. 

Sec.  2.  Such  employers  so  associating  shall  prepare  in  triplicate  articles  of 
association  as  hereinafter  specified,  which  shall  first  be  submitted  to  the  in- 
dustrial accident  board  and  the  commissioner  of  insurance  for  their  approval, 
and  when  approved,  one  copy  thereof  shall  be  filed  in  the  office  of  the  commis- 
sioner of  insurance,  one  copy  in  the  office  of  the  secretary  of  state  and  tlie  other 
copy  with  the  county  clerk  in  the  county  where  the  principal  office  of  such 
company  will  be  maintained.  Such  articles  of  association  shall  be  signed  by  all 
the  incorporators,  and  shall  be  acknowledged  by  them,  or  by  their  duly  au- 
thorized officers  or  agents,  before  some  officer  of  the  state  duly  authorized  to 
take  acknowledgment  of  deeds. 

Sec.  3.  Such  articles  of  association  shall  set  forth: 

First.  The  names  of  the  persons,  firms,  partnership  associations,  and  corpora- 
tions associating  in  the  first  instance,  their  respective  residences,  the  nature  of 
the  business  in  which  they  are  engaged,  and  the  number  of  persons  employed 
therein  by  each  of  them; 

Second.  That  each  and  all  of  such  incorporators  have  elected,  with  the 
approval  of  the  industrial  accident  board,  to  become  subject  to  the  provisions 
of  this  act,  and  are  forming  this  corporation  for  the  purpose  of  mutually 
insuring  their  members  against  liability  for  any  and  all  payments  which  may 
become  due  and  payable  to  their  employees  under  the  provisions  of  this  act; 

Third.  The  name  by  which  such  corporation  shall  be  known; 

Fourth.  The  period  for  which  the  company  is  incorporated,  which  shall  not 
exceed  thirty  years; 

Fifth.  The  number  of  directors,  which  shall  be  not  less  than  five,  nor  more 
than  fifteen,  and  the  names  of  the  directors  for  the  first  year; 

Sixth.  The  place  where  the  office  of  the  company  shall  be  located,  which  shall 
be  within  the  state  of  Michigan. 

Sec.  4.  Any  company  formed  under  this  act  shall  be  deemed  a  body  corporate 
and  politic  in  fact  and  in  name,  and  shall  be  subject  to  all  the  provisions  of 
the  statutes  in  relation  to  corporations,  so  far  as  they  are  applicable. 

Sec.  5.  The  incorporators  of  any  company  organized  under  this  act  shall  have 
power  to  make  such  by-laws  not  inconsistent  with  the  constitution  or  laws  of 
this  state,  as  may  be  deemed  necessary  for  the  government  of  its  officers  and 
members,  and  the  conduct  of  its  affairs,  the  admission  of  new  members,  and 
regulations  governing  the  assessment  and  collection  of  premiums  and  assess- 
ments; but  such  by-laws  shall  not  become  operative  until  a  true  copy  thereof 
shall  have  been  filed  with  and  approved  by  the  industrial  accident  board. 

Sec.  6.  Upon  the  approval  of  the  articles  of  association  of  such  company  by 
the  industrial  accident  board  and  the  commissioner  of  insurance,  and  upon 
filing  the  same  with  the  commissioner  of  insurance,  with  the  secretary  of  state 
and  with  the  county  clerk  of  the  county  where  the  principal  office  of  said  com- 
pany will  be  kept,  the  commissioner  of  insurance  shall  grant  a  license  to  such 
company  to  issue  policies. 

Sec.  7.  The  board  of  directors  shall  determine  the  amount  of  the  premiums 
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of  assessments  which  the  members  of  such  company  shall  pay  for  such  in- 
surance, in  accordance  with  the  nature  of  the  business  in  which  they  are  en- 
gaged, and  the  probable  risk  of  injury  to  their  employees  under  existing  con- 
ditions. The  board  may  also  prescribe  when  and  in  what  manner  such  premiums 
ahall  be  paid,  and  may  change  the  amount  thereof  both  in  respect  to  any  or  all 
of  its  members  from  time  to  time,  as  circumstances  may  require  and  the  con- 
ditions of  their  respective  plants,  establishments,  or  places  of  work  in  respect  to 
the  safety  of  their  employees  may  justify,  but  all  such  premiums  or  assessments 
s^hall  be  levied  on  a  basis  that  shall  be  fair,  equitable,  and  just  as  among  such 
members;  and  it  shall  be  the  duty  of  such  board  of  directors  at  the  beginning 
of  each  fiscal  year,  to  call  for  the  required  payment  of  premiums  in  such  amount 
as  shall,  in  the  judgment  of  said  industrial  accident  board,  be  sufficient  to 
enable  such  company  to  pay  all  sums  which  may  become  due  and  payable  during 
the  following  year,  to  the  employees  or  any  of  its  members  under  the  provisions 
of  this  act,  and  also  the  expenses  of  conducting  its  business. 

Sec.  8.  The  company  shall  in  its  by-laws  and  policies  fix  the  contingent 
mutual  liability  of  its  members  for  the  payment  of  losses  and  expenses  not 
provided  for  by  its  cash  funds.  Such  contingent  liability  of  a  member  shall 
not  be  less  than  an  amount  equal  to  the  liability  imposed  by  this  act  and  of 
the  act  to  provide  compensation  for  the  accidental  injury  or  death  of  employees. 

Sec.  9.  If  the  company  is  not  possessed  of  cash  funds  so  that  it  has  unearned 
premiums  for  the  payment  of  incurred  losses  and  expenses,  it  shall  make  an 
assessment  for  the  amount  needed  to  pay  such  losses  and  expenses  upon  the 
members  liable  to  assessment  therefor  in  proportion  to  their  several  liability. 
Every  members  shall  pay  his  proportional  part  of  any  assessment  which  may 
be  laid  by  the  board  of  directors,  in  accordance  with  the  law  and  his  contract, 
on  account  of  injuries  sustained  and  expenses  incurred  while  he  is  a  member 
of  such  company. 

Sec.  10.  The  board  of  directors  may,  from  time  to  time,  by  vote,  fix  and 
determine  the  amount  to  be  paid  as  a  dividend  upon  policies  expiring  during 
each  year  after  retaining  sufficient  sums  to  pay  all  the  compensation  which  may 
be  payable  on  account  of  injuries  siistained  and  expenses  incurred.  All  premi- 
ums, assessments,  and  dividends  shall  be  fixed  and  determined  in  accordance 
with  the  experience  of  said  company,  but  all  the  funds  of  the  company,  and  the 
contingent  liability  of  all  the  members  thereof,  shall  be  available  for  the  pay- 
ment of  any  claim  against  the  company. 

Sec.  11.  Any  proposed  premium  or  assessment  required  of,  or  any  dividend  or 
distribution  made  to,  the  members,  shall  be  filed  with  the  industrial  accident 
board,  and  shall  not  take  effect  until  approved  by  said  board  after  such  investi- 
gation as  it  may  deem  necessary. 

Sec.  12.  The  board  of  directors  may  make  and  enforce  reasonable  rules  and 
regulations,  not  in  conflict  with  the  laws  of  this  state,  for  the  prevention  of 
injuries  on  the  premises  of  members,  and  for  this  purpose  the  inspectors  of  the 
company  shall  have  free  access  to  all  such  premises  during  regular  working 
hours.  Any  member  neglecting  to  provide  suitable  safety  appliances  as  pro- 
vided by  law  or  as  required  by  the  board  of  directors  may  be  expelled  by  a  ma- 
jority vote  of  all  the  members.  Any  member,  or  employee  of  any  member, 
aggrieved  by  any  such  rule  or  regulation,  may  petition  the  industrial  accident 
board  for  review,  and  it  may  affirm,  amend,  or  annul  the  rule  or  regulation. 
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Sec.  13.  Any  member  of  said  company,  who  has  complied  with  all  its  rules, 
regulations,  and  demands,  may  withdraw  therefrom  at  the  expiration  of  tlie 
period  of  one  year  for  which  he  has  elected  to  become  subject  to  the  provisions 
of  this  act:  Provided,  however,  that  he  shall  give  written  notice  of  such 
withdrawal  to  said  company  at  least  thirty  days  before  the  expiration  of  such 
period:  and  Provided  further,  that  if  at  the  time  of  such  withdrawal  liability 
may  exist  against  such  member  and  against  said  company  for  compensation  to 
employees  who  have  been  theretofore  killed  or  injured  as  hereinbefore  provided, 
such  member  shall  either  relieve  himself  and  said  company  from  such  liability 
in  the  manner  provided  in  part  four,  section  four  of  this  act,  or  shall  otherwise- 
protect  and  indemnify  said  company  against  such  liability  in  such  reasonable 
manner  as  may  be  required  by  the  board  of  directors. 

Sec.  14.  The  business  year  of  every  company  organized,  existing,  or  doing 
business  in  this  state,  under  and  by  virtue  of  the  provisions  of  this  act,  shall 
close  on  the  thirty-first  day  of  December  in  each  year,  and  every  such  company 
shall  within  sixty  days  thereafter  prepare,  under  oath  of  its  president  and 
secretary,  and  file  in  the  office  of  the  commissioner  of  insurance  of  this  state, 
and  also  with  said  industrial  accident  board,  a  detailed  statement  showing  its 
assets  and  how  invested,  liabilities,  receipts  from  premiums  and  all  other  sources, 
an  itemized  account  of  all  expenditures,  salaries  of  officers,  number  of  policies 
or  certificates  in  force,  amount  insured  thereby,  claims  paid,  and  amount  paid 
on  each  claim,  claims  reported  but  not  paid,  claims  contested  and  why,  and 
shall  answer  such  other  questions  as  the  commissioner  of  insurance,  who  shall 
furnish  blanks  for  that  purpose,  may  require,  in  order  to  ascertain  its  true 
financial  condition.  The  commissioner  shall  publish  such  annual  statements  in 
detail   in   his  annual   report. 

Sec.  15.  If  any  officer  of  the  company  shall  falsely  make  oath  to  any  certificate 
required  to  be  filed  with  the  insurance  commissioner,  he  shall  be  guilty  of  perjury. 

Sec.  16.  Any  such  company  formed  under  this  act  shall  have  power  to  amend 
its  articles  of  association  and  by-laws  at  its  regular  annual  meeting  or  at 
special  meetings  called  and  held  as  provided  in  its  by-laws,  but  said  amend- 
ments shall,  before  they  become  operative,  be  approved  and  filed  in  the  same 
manner  as  the  original  articles  and  by-laws. 

Sec.  17.  Any  such  company  formed  under  this  act  shall  have  power  t"  own, 
hold,  and  acquire  such  real  and  personal  property  as  shall  be  necessary  for 
the  transaction  of  its  business. 

Sec.  18.  Any  company  formed  under  this  act  may  sue  and  be  sued  in  any 
court  of  law  or  equity,  with  the  same  rights  and  obligations  as  a  natural 
person,  and  in  addition  to  the  powers  hereinbefore  enumerated,  shall  possess 
and  exercise  all  such  rights  and  powers  as  are  necessarily  incidental  to  the 
exercise  of  the  powers  expressly  granted  herein. 

Montana. — The  Montana  statute  (Laws  of  1909,  chap.  67)  ^  pro- 
vides as  follows: 

Sec.  1.  All   workmen,  laborers,   and  employees   employed   in   and  around   any 

2  Pronounced  unconstitutional  on  ac-  power  in  Cunningham  v.  Northwestern 
count  of  some  formal  defects,  but  treat-  Improv.  Co.  (1911)  44  Mont.  180,  119' 
ed    as    a    valid    exercise    of    the    police    Pao.  554. 
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coal  mines,  or  in  and  around  any  coal  washers  in  which  coal  is  treated,  except 
office  employees,  superintendents,  and  general  managers,  shall  be  insured,  in 
accordance  with  the  provisions  of  this  act,  against  accidents  occurring  in 
the  course  of  their  occupations. 

Sec.  2.  All  corporations,  partnerships,  associations,  or  persons  engaged  in 
the  business  of  operating  any  coal  mine  or  coal  washers  in  tlie  state  of  Montana 
shall  pay  to  the  auditor  of  the  state,  within  five  days  after  the  monthly  wages 
at  the  particular  mine  shall  have  been  paid,  1  cent  per  ton  on  the  tonnage  of 
coal  mined  and  shipped,  or  sold  locally,  or  having  been  mined  is  ready  for 
shipment  or  sale  during  the  month  for  which  the  wages  were  paid;  and  all 
persons  mentioned  in  §  1,  employed  in  and  about  coal  mines,  shall  allow  to  be 
deducted  from  their  gross  monthly  earnings  1  per  cent  thereof,  the  deduction 
to  be  made  by  the  agent,  manager,  or  foreman  of  any  corporation,  association, 
partnership,  person,  or  persons  engaged  in  the  business  of  operating  any  coal 
mine  or  coal  washer,  and  paid  to  the  state  auditor  within  five  days  after  such 
monthly  wages  have  been  paid. 

Sec.  3.  The  agent,  manager,  foreman,  or  accountant  of  any  corporation,  part- 
nership, association,  persons,  or  persons  engaged  in  mining  coal  in  Montana, 
shall,  on  or  before  the  fifth  day  succeeding  the  pay  day  at  his  respective  mine, 
make  report  under  oath  to  the  state  auditor  as  to  the  tonnage  mined  and  sub- 
ject to  the  payment  of  1  per  cent  per  ton  thereon;  and  stating  the  gross  earnings 
subject  to  the  1  per  cent  deduction  as  provided  in  this  act,  accompanied  by  a 
certified  check  in  full  for  the  amount  of  the  tax  provided  in  §  2  of  this  act. 
It  shall  be  unlawful  for  any  person,  employer,  employee,  corporation,  partner- 
ship, association,  or  union  to  make  any  contract  waiving,  avoiding,  or  affecting 
the  full  legal  effect  of  this  act. 

Sec.  4.  It  is  hereby  made  the  duty  of  the  state  auditor  to  receive  all  moneys 
as  provided  for  in  this  act,  and  to  send  the  proper  acknowledgment  to  the 
person  making  such  remittance.  The  auditor  shall  pay  all  moneys  so  received 
by  him  to  the  state  treasurer,  who  shall  keep  such  sums  in  safe  custody  in  a 
distinct  fund  to  be  known  as  the  employers  and  employees'  co-operative  in- 
surance and  total  permanent  disability  fund.  The  state  treasurer  must  invest 
the  surplus  of  this  fund  in  safe  and  convertible  state,  county,  or  city  bounds, 
or  bonds  of  the  United  States.  All  interest  accruing  from  such  investments 
shall  be  accredited  to  this  insurance  fund.  The  bond  of  the  state  treasurer 
shall  be  liable  for  such  funds,  and  it  shall  be  his  duty  to  keep  accurate  ac- 
counts of  the  receipts  and  disbursements  of  such  money. 

Sec.  5.  The  auditor  of  state  shall  keep  full  statistics  of  the  operation  of 
this  function  of  this  department  in  the  event  of  death  by  accident  of  an 
employee  insured  under  this  act,  who  shall  have  come  to  his  death  in  the  course 
of  his  employment  and  by  causes  arising  therein.  The  auditor  of  state,  upon 
being  satisfied  by  adequate  evidence  of  such  death,  shall  issue  a  warrant  upon 
the  state  treasurer  to  persons  dependent  upon  the  deceased,  these  warrants  to 
issue  in  the  following  order:  (1')  To  surviving  wife  and  child,  or  children,  in 
equal  shares,  and  if  neither  wife  or  child,  or  children  be  alive,  then  (2)  to 
surviving  parents  who  are  dependent,  or  partially  so,  upon  the  deceased;  if 
none,  then  (3)  to  such  other  relative  of  the  deceased  as  survive  him  and  are 
dependent  upon  him,  in  the  sum  of  three  thousand   ($3,000)    dollars. 

A  workman  receiving  injuries  which  permanently  incapacitate  him  from  the 
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performance  of  work  shall  receive  a  compensation  monthly,  not  to  exceed  one 
dollar  ($1)  a  day  for  each  working  day.  Compensation  for  permanent  injury 
shall  not  be  allowed  until  after  the  e.vpiration  of  twelve  weeks  from  the  time 
such  injuries  were  sustained,  provided  that  the  medical  practitioner  examines 
and  pronounces  the  injury  as  being  permanent;  compensation  may  then  be 
allowed  from  commencement  of  disability.  The  auditor  of  state,  however,  may, 
when  in  his  judgment  he  deems  it  advisable,  use  so  much  of  the  funds  as  is 
necessary  in  the  procuring  of  a  medical  practitioner,  for  the  purpose  of  ex- 
amination or  treatment  under  this  act;  for  such  injuries  as  herein  mentioned 
compensation  shall  continue  during  disability,  or  until  settlement  if  effected  as 
provided  for  in  §  9  of  this  act.  Total  or  permanent  disability  shall  consist  of 
the  loss  of  both  legs  or  both  arms,  the  total  loss  of  eyesight  or  paralysis,  or 
other  conditions  incapacitating  him  from  work,  caused  by  accident,  or  injuries 
received  during  employment  as  specified  by  this  act:  Provided,  that,  if  death, 
as  a  result  of  the  injury,  ensues  at  a  period  not  longer  than  one  year  from  date 
of  accident  the  sum  of  three  thousand  dollars  ($3,000)  shall  be  paid  the  de- 
ceased workman's  dependents  as  hereinbefore  provided.  The  representatives 
of  a  foreigner,  except  the  widow  or  dependent  children,  who  were  not  living 
within  the  country  at  the  time  of  the  accident,  shall  have  no  claim  for  the  com- 
pensation provided  for  in  this  act.  Such  foreign  person  shall  file  their  foreign 
address,  if  married,  and  the  office  of  their  employer  with  whom  they  are  em- 
ployed, and  duplicate  thereof,  with  the  state  auditor,  giving  the  wife's  name  and 
dependent  children,  and  such  other  identification  as  may  be  required  by  the 
auditor  of  state.  Loss  of  any  limb  or  eye,  caused  by  accident  to  a  workman 
while  employed  as  provided  for  in  this  act,  shall  be  compensated  for  in  the 
sum  of  one  thousand  ($1,000)  dollars:  Provided,  that  in  the  event  there  shall 
be  no  funds  available  in  the  fund  to  pay  the  auditor's  warrant  when  drawn, 
the  same  shall  draw  interest  out  of  the  fund  at  the  rate  of  1  per  cent  per 
annum  until  such  warrant  is  called  for  payment  by  the  treasurer,  which  shall 
be  as  soon  as  the  fund  is  sufficient  to  pay  the  same,  with  its  interest  when  due. 

Sec.  6.  Where  a  workman  is  entitled  to  monthly  payments  under  this  act, 
he  shall  file  with  the  auditor  of  state  his  application  for  such,  together  with 
a  certificate  from  the  county  physician  of  the  county  wherein  he  resides,  at- 
tested before  a  notary  public. 

Sec.  7.  If  any  person  or  persons,  company  or  corporation  who  is  then  pay- 
ing into  this  insurance  fund  shall  believe  that  any  person  or  persons  are  ob- 
taining, or  having  made  application  to  obtain,  benefits  thereunder  improperly 
or  fraudulently,  and  shall  file  his  written  request  that  such  person's  claim 
be  investigated,  the  state  auditor  must,  upon  the  receipt  of  such  request,  request 
the  secretary  of  the  state  board  of  health  to  make  an  examination  for  the  pur- 
pose of  this  act,  and  his  certificate  as  to  the  condition  of  the  person  or  persons 
with  reference  to  their  rights  to  benefit  under  this  act  shall  be  conclusive  evi- 
dence as  to  his  condition. 

Sec.  8.  If  the  workman  refuses  to  submit  himself  to  such  examination,  or  in 
any  way  obstructs  the  same,  his  right  to  compensation  under  this  act  shall  be 
suspended  until  such  examination  takes  place,  and  shall  absolutely  cease  unless 
he  submits  himself  for  an  examination  within  one  month  after  being  required  to 
do  so. 

Sec.   9.  When  any  monthly  payment  has  been  made  to  a  workman   for  any 
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period  whatever,  the  liability  under  this  act  may,  on  the  application  by,  or  on 
behalf  of  tlie  workman,  be  redeemed  by  the  payment  of  a  lump  sum,  which 
in  no  instance  shall  be  in  excess  of  the  amount  specified  as  death  indemnity, 
and  all  monthly  payments  made  prior  shall  be  deducted  from  such  settlement. 

Sec.  10.  The  auditor  of  state  shall  report  in  January  of  each  year  to  the 
governor,  of  the  experience  and  business  of  this  function  of  his  department, 
and  shall  have  plenary  power  to  determine  all  disputed  cases  which  may  arise 
in  its  administration,  not  herein  provided  for,  and  to  recommend  in  his  report 
"the  rates  or  premium  necessary  in  order  to  preserve  such  fund,  and  shall  order 
paid  such  indemnification  as  herein  provided.  He  shall  have  power  to  define 
the  insurance  provisions  of  this  act  by  regulations  not  inconsistent  therewith, 
and  shall  prescribe  the  character  of  the  monthly  or  other  reports  required  of 
ihe  parties  liable  hereunder,  and  the  character  of  the  proofs  of  deaths,  or  total 
permanent  disability,  and  shall  have  power  to  make  all  other  orders  and  rules 
necessary  to  carry  out  the  true  intent  of  this  act. 

Sec.  11.  No  money  paid  or  payable  in  respect  of  insurance  or  monthly  com- 
pensation under  this  act  shall  be  capable  of  being  assigned,  charged,  taken  in 
•execution,  or  attached,  nor  shall  the  same  pass  to  any  other  persons  by  opera- 
tion of  law;  and  the  acceptance  of  pecuniary  benefit  under  the  provisions  of  this 
act  shall  operate  to  release  the  person  or  persons,  corporation,  partnerships, 
or  associations  causing  such  injuries  or  death  for  which  benefits  are  so  claimed, 
■who  shall  have  paid  the  assessment  provided  in  §  2  of  this  act,  and  also  the  em- 
ployer, oflicers.  and  agents  thereof  from  all  liability  and  claim  arising  from 
•such  injuries  or  death.  The  commencement  of  a  suit  to  recover  for  such  injuries 
or  death  shall  operate  as  a  forfeiture  of  the  right  to  benefit  under  this  act. 

Sec.  12.  A  manager,  agent,  foreign,  accountant,  person  or  persons  who  repre- 
sent any  corporation,  partnership,  association,  person,  or  persons  engaged  in 
the  mining  or  management  of  any  coal  mines  or  coal  washers  in  Montana,  or 
person  or  persons  liable  for  the  payment  herein  provided  for,  who  shall  violate 
-the  intent  of  this  act  by  inaccurate  reports  of  tonnage  of  coal  produced  by 
-them,  or  the  earnings  of  employees  in  their  employ,  or  who  in  any  manner 
'hinders  or  obstructs  the  auditor  of  state  in  ascertaining  facts  bearing  upon 
.any  case  provided  for  in  this  act,  or  who  may  refuse  correctly  to  make  out  such 
reports  as  are  required  by  this  act,  or  as  requested  by  the  auditor  of  state,  or 
:submit  to  its  provisions,  when  liable  therefor,  or  who  shall  fraudulently  obtain 
benefits  hereunder  shall  be  fined  for  each  offense  the  sum  of  not  less  than  one 
hundred  ($100)  dollars  nor  more  than  five  hundred  $500)  dollars,  and  im- 
prisonment in  the  county  jail  for  a  period  of  not  less  than  one  month  nor  more 
than  six  months,  or  by  both  such  fine  and  imprisonment. 

The  proceeds  of  all  fines  shall  be  forwarded  to  the  state  treasurer  and  by 
him  credited  to  the  insurance  fund. 

Sec.  13.  This  act  to  be  in  full  force  and  effect  from  and  after  the  first  day 
-of  October,  nineteen  hundred  and  ten,  benefits  to  commence  four  months  there- 
after. 

Nevada. — The  Nevada  act  (Laws  of  1911,  chap.  183)  provides 
.as  follows: 

Sec.  1.  If  in  any  employment  to  which  this  act  applies  personal  injury  dis- 
M.  &  S.  Vol.  v.— 350. 
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abling  a  workman  from  his  regular  service  for  more  than  ten  days,  or  death  by 
accident,  arising  out  of  and  in  the  course  of  employment  is  caused  to  a  workman, 
the  workman  so  injured,  or  in  case  of  death,  tlie  member  of  his  family,  a& 
hereinafter  defined,  shall  be  entitled  to  receive  from  his  employer,  and  the  said 
employer  shall  be  liable  to  pay,  the  compensation  provided  for  in  this  act: 
Provided,  that  recovery  hereunder  shall  not  be  barred  where  such  employee  may 
have  been  guilty  of  contributory  negligence  where  such  contributory  negligence 
is  slight  and  that  of  the  employer  is  gross  in  comparison,  but  in  which  event 
the  compensation  may  be  diminished  in  proportion  to  the  amount  of  negligence 
attributable  to"  such  employee,  and  it  shall  be  conclusively  presumed  that  such 
employee  was  not  guilty  of  contributory  negligence  in  any  case  where  the  viola- 
tion of  any  statute  enacted  for  the  safety  of  employees  contributed  to  such  em- 
ployees injury;  and  it  shall  not  be  a  defense:  (1)  That  the  employee  either 
expressly  or  impliedly  assumed  the  risk  of  the  hazard  complained  of;  (2) 
that  the  injury  or  death  was  caused,  in  whole  or  in  part,  by  the  want  of  ordi- 
nary or  reasonable  care  of  a  fellow  servant.  No  contract,  rule,  or  regulation 
shall  exempt  the  employer  from  any  of  the  provisions  of  the  preceding  section  of 
this  act. 

Sec.  2.  "Employer''  includes  any  body  of  persons,  corporate  or  incorporate, 
and  the  legal  personal  representative  of  a  deceased  employer.  "Workman"  in- 
cludes every  person  who  is  engaged  in  an  employment  to  which  this  act  applies, 
whether  by  way  of  manual  labor  or  otherwise,  and  where  his  agreement  is  one 
of  service  or  apprenticeship  or  otherwise,  and  is  expressed  or  implied,  is  oral 
or  in  writing.  Any  reference  to  a  workman  who  has  been  injured  shall,  where 
the  workman  is  dead,  include  a  reference  to  his  legal  personal  representative 
or  to  his  dependents  or  other  person  to  whom  compensation  is  payable.  "De- 
pendents" means  wife,  father,  mother,  husband,  sister,  brother,  child  or  grand- 
child: Provided,  that  they  were  wholly  or  partly  dependent  upon  the  earnings, 
of  the  workman  at  the  time  of  his  death. 

Sec.  3.  This  act  shall  apply  to  workmen  engaged  in  manual  or  mechanical 
labor  in  the  following  employments  within  this  state,  each  of  which  is  hereby 
determined  to  be  especially  dangerous,  in  which  from  the  nature,  condition,  or 
means  of  prosecution  of  the  work  therein,  extraordinary  risks  to  the  life  and 
limb  of  workmen  engaged  therein  are  inherent,  necessarily,  or  substantially  un- 
avoidable, and  to  each  of  which  employments  it  is  deemed  necessary  to  establish 
a  new  system  of  compensation  for  accidents  to  workmen. 

(a)  The  erection  or  demolition  of  any  bridge  or  building  in  which  there  is,. 
or  in  which  the  plans  or  specifications  require,  iron  or  steel  framework; 

(6)  The  operation  of  elevators,  elevating  machines,  or  derricks,  or  hoisting 
apparatus  used  within  or  on  the  outside  of  any  bridge  or  building  for  the  con- 
veying of  material  in  connection  with  the  erection  or  demolition  of  such  bridge 
or  building; 

(c)  Work  on  scaffolds  of  any  kind  elevated  20  feet  or  more  above  the  ground, 
water,  or  floor  beneath,  in  the  erection,  construction,  painting,  alteration,  or 
repair  of  buildings,  bridges,  or  structures; 

{d)  Construction,  operation,  alteration,  or  repair  of  wires,  cables,  switch- 
boards, or  apparatus  charged  with  electric  current; 

(e)  The  operation  on  railroads  of  locomotives,  engines,  trains,  motors,  or 
cars  propelled  by  gravity,  steam,  electricity,  or  other  mechanical  power,  or  the 
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construction  or  repairs  of  railroad  tracks  and  roadbeds  over  which  such  loco- 
motives, engines,  trains,  motors,  or  cars  are  operated; 

(/)  Construction,  operation,  alteration,  or  repairs  of  locomotives,  engines, 
trains,  motors,  or  cars  in  or  about  the  shops,  roundhouses,  or  other  places, 
where  the  same  is  done; 

ig)  Construction,  operation,  alteration,  or  repairs  to  mills,  smelters,  or  mines, 
including  every  shaft  or  pit  in  the  course  of  being  sunk,  and  every  cross  cut, 
drift,  station,  wliinze,  level,  or  inclined  planes  through  which  workmen  pass  to 
and  from  work,  and  all  works,  machinery,  tramways,  ladders,  or  passages,  both, 
below  ground  and  above  ground,  in  and  adjacent  to  any  mine; 

(h)  All  work  necessitating  dangerous  proximity  to  gun-powder,  blasting 
powder,  dynamite,  or  any  other  explosives,  where  the  same  are  used  as  instrumen- 
talities of  the  industry; 

(t)   The  construction  of  tunnels. 

The  employers  to  whom  this  act  shall  apply  shall  be  any  person  or  persons,. 
association,  such  industry  as  aforesaid. 

Sec.  4.  Notice  of  accidents  must  be  given  partnership  or  corporation  carrying 
on  any  to  the  employer  as  soon  as  practicable  after  the  happening  thereof,  and 
the  claim  for  compensation  with  respect  to  such  accident  within  six  months 
from  the  occurrence  of  such  accident  causing  the  injury,  or  in  case  of  deatli, 
within  six  months  from  the  time  of  death:  Provided,  always,  that  the  want  of, 
or  any  defect  or  inaccuracy  in,  such  notice  shall  not  be  a  bar  to  the  maintenance 
of  such  proceedings,  if  it  is  found  in  the  proceedings  for  settling  the  claim  that 
the  employer  is  not  prejudiced  in  his  defense  by  the  want,  defect,  or  inaccuracy, 
and  that  such  want,  defect,  or  inaccuracy  was  occasioned  by  mistake  or  other 
reasonable  cause.  Notice  in  respect  of  an  injury  under  this  act  shall  give  the- 
name  and  address  of  the  person  injured,  and  shall  state  in  ordinary  language 
the  cause  of  the  injury,  if  known,  the  date  at  which  it  was  sustained,  and  shall 
be  served  on  the  employer,  or,  if  there  is  more  than  one  employer,  upon  one 
of  such  employers.  The  notice  may  be  served  by  delivering  the  same  to  or 
at  the  residence  or  place  of  business  of  the  person  upon  whom  it  is  to  be  served, 
or  the  notice  may  also  be  served  by  post,  by  a  registered  letter  addressed  to  the 
person  on  whom  it  is  to  be  served  at  his  last  known  place  of  residence  or  place 
of  business,  and  if  served  by  post  shall  be  deemed  to  have  been  served  at  the 
time  when  the  letter  containing  the  same  would  have  been  delivered  in  the 
ordinary  course  of  post,  and  in  proving  the  service  of  such  notice  it  shall  be 
sufficient  to  prove  that  the  notice  was  properly  addressed  and  registered.  Where- 
the  employer  is  a  body  of  persons,  natural  or  artificial,  the  notice  may  also  he- 
served  by  delivering  the  same  at,  or  by  sending  it  by  post  in  a  registered  letter 
addressed  to  the  employer  at  the  office,  or,  if  there  be  more  than  one  office,  any~ 
one  of  the  offices  of  such  body. 

Sec.  5.  The  amount  of  compensation  in  case  death  results  from  injury,  or  for 
death  accruing  within  five  years  as  a  result  of  injury,  shall  be: 

(o)  If  the  workman  leave  any  person  or  persons  who  at  the  time  of  the- 
accident  were  wholly  dependent  upon  his  earnings,  a  sum  equal  to  his  earnings 
in  the  employment  of  the  same  employer  during  the  three  years  next  preceding- 
ihe  injury,  or  the  sum  of  $2,000,  whichever  of  these  sums  is  the  greater,  but  not 
exceeding  in  any  case  $3,000:  Provided,  that  the  total  sum  of  any  weekly  pay- 
ments made  under  this  act  shall  be  deducted  from  such  sum;  and  if  the  period 
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of  the  workman's  employment  by  the  same  employer  has  been  leas  than  the 
said  three  years,  then  the  amount  of  his  earnings  during  the  said  three  years 
shall  be  deemed  to  be  nine  hundred  and  thirty-six  times  his  average  daily  earn- 
ings during  the  period  of  his  actual  employment  under  the  same  employer; 

(6)  If  the  workman  leave  only  person  or  persons  who  at  the  time  of  the 
accident  were  partly  dependent  upon  his  earnings,  a  sum  equal  to  50  per  cent 
of  the  amount  payable  under  the  foregoing  provisions  of  this  section; 

(c)  If  the  workman  leave  no  person  at  the  time  of  the  accident  who  was 
dependent  upon  his  earnings,  the  reasonable  expenses  of  his  medical  attendance 
and  burial,  not  exceeding  in  all  $300. 

Whatever  sum  is  payable  under  this  section  in  case  of  death  of  the  injured 
workman  shall  be  paid  to  his  legal  representatives  for  the  benefit  of  such  de- 
pendents, and  if  he  leaves  no  such  dependents,  then  to  the  public  administrator, 
for  the  benefit  of  the  person  or  persons  to  whom  the  expenses  of  medical  at- 
tendance and  burial  are  due. 

Sec.  6.  The  amount  of  compensation  in  case  of  total  or  partial  disability  re- 
sulting from  injury  shall  be: 

(o)  A  weekly  payment  during  the  disability,  beginning  within  ten  days  after 
the  injury,  60  per  cent  of  his  average  weekly  earnings  in  such  employment  dur- 
ing the  previous  twelve  months  if  he  has  been  so  long  employed,  but  if  not,  then 
for  any  less  period  during  which  he  has  been  in  the  employment  of  the  same 
employer,  so  long  as  there  is  complete  disability;  and  that  proportion  of  the 
said  percentage  which  the  depleted  earning  capacity  for  that  service  bears  to 
the  total  disability  when  the  injury  is  only  partial,  but  in  no  events  shall  the 
total  of  all  payments  under  this  act  exceed  the  sum  of  $3,000; 

(b)  In  addition  to  the  foregoing  payments,  if  the  injured  person  lose  both 
feet  or  both  hands,  or  one  foot  and  one  hand,  or  both  eyes  or  one  eye  and  one 
foot  or  one  hand,  he  shall  receive,  during  a  full  period  of  five  years,  40  per 
cent  of  his  average  weekly  earnings,  or  if  he  lose  one  foot,  one  hand  or  one  eye, 
the  additional  compensation  therefor  shall  be  15  per  cent  of  his  average  weekly 
■earnings,  the  amount  of  such  earnings  to  be  computed  in  the  same  manner  as 
the  foregoing  60  per  cent:  Provided,  that  in  no  case  shall  all  the  payments 
received  herein  exceed  in  any  month  the  whole  wages  earned  when  the  injury 
occurs,  nor  shall  the  added  percentages  continue  longer  than  to  make  all 
payments  aggregate  $3,000. 

Sec.  7.  Any  workman  entitled  to  receive  weekly  payments  under  this  act  is 
required,  if  requested  by  the  employer,  to  submit  himself  for  examination  by  a 
duly  qualified  medical  practitioner  or  surgeon  provided  and  paid  for  by  the 
employer,  at  a  time  and  place  reasonably  convenient  for  the  workman,  within 
three  weeks  after  the  injury,  and  thereafter  at  intervals  not  oftener  than  once 
in  six  weeks.  A  copy  of  the  report  of  the  examining  physician  shall  be  furnished 
to  the  workman.  If  a  dispute  then  exists  as  to  the  workman's  condition  or 
amount  of  weekly  compensation  such  dispute  shall  be  determined  by  arbitration 
under  this  act,  or  by  judicial  procedure  as  hereinafter  provided:  Provided,  also, 
that  any  and  all  disputes  arising  under  this  act  may  be  first  submitted  to  a 
board  of  arbitration,  and  in  case  of  failure  to  settle  it,  resort  may  be  had  to 
courts  of  justice. 

See.  8.  Arbitration  proceedings  shall  be  as  follows:  The  employer  and  the 
workman  may  each  choose  one  arbitrator,  the  two  arbitrators  thus  chosen  shall 
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choose  a  third,  and  the  three  arbitrators  shall  hear  the  facts  of  the  dispute 
within  three  months  after  having  been  chosen,  and  within  two  weeks  there- 
after, render  a  decision,  which,  if  unanimous,  shall  be  final  and  binding  on 
both  parties. 

Sec.  9.  On  failure  of  the  board  of  arbitration  to  reach  an  adjustment  of  the 
dispute  above  referred  to,  either  party  may  apply  to  a  court  of  competent 
jurisdiction,  and  have  an  adjudication  as  in  any  other  controversy.  And 
the  findings  and  judgment  of  the  court  shall  be  conclusive  on  all  parties, 
concerned.  Said  courts  may  compel  the  attendance  of  witnesses  and  the  pro- 
duction of  evidence,  as  in  all  other  cases,  provided  for  by  law,  and  the  judgment 
of  said  court  may  continue  and  diminish  or  increase  the  weekly  payments, 
subject  to  the  maximum  provided  in  this  act.  The  prevailing  party  in  any 
action,  brought  under  the  provisions  of  this  act,  shall  be  entitled  to  his  costs, 
of  suit  and  reasonable  attorney's  fees:  Provided,  that  nothing  in  this  act  shall 
operate  to  defeat  the  constitutional  right  of  appeal. 

Sec.  10.  If  any  employer  who  shall  be  the  principal  enters  into  a  contract 
with  an  independent  contractor  to  do  part  of  such  employer's  work,  or  if  such 
contractor  enters  into  a  contract  with  a  subcontractor  to  do  all  or  any  part 
of  the  work  comprised  in  such  contractor's  contract  with  the  employer,  the  said 
principal  shall  be  liable  to  pay  to  any  workman  employed  in  the  execution  of 
the  work,  any  compensation  under  this  act,  which  he  would  have  been  liable  to 
pay  if  that  workman  had  been  immediately  employed  by  him;  and  where  com- 
pensation is  claimed  from  the  principal,  then  reference  to  the  principal  shall  be 
substituted  for  reference  to  the  employer,  except  the  amount  of  compensation 
shall  be  calculated  with  reference  to  the  earnings  of  the  workman  under  the 
contractor  or  employer  by  whom  he  is  immediately  employed.  Where  such 
principal  is  liable  to  pay  compensation  he  shall  be  entitled  to  be  indemnified 
by  any  person  who  would  have  been  liable  to  pay  compensation  to  the  workman 
independently  of  this  section.  Nothing  in  this  section  shall  be  construed  as 
preventing  a  workman  from  recovering  compensation  under  this  act,  from  the 
contractor  or  subcontractor,  instead  of  the  principal;  nor  shall  this  section 
apply  in  any  case  where  the  accident  shall  occur  elsewhere  than  on  or  in  or 
about  the  premises  on  which  the  principal  has  undertaken  to  execute  the  work 
or  which  are  otherwise  under  his  control  or  management. 

Sec.  11.  Nothing  in  this  act  contained  shall  be  held  or  deemed  to  require  any 
workman  or  his  personal  representatives  to  proceed  under  its  terms  and  pro- 
visions for  the  recovery  of  compensation  of  damages  for  death  or  accidental 
injury.  But  if  the  workman  or  his  personal  representatives  shall  so  elect,  he  or 
they  may  disregard  the  provisions  of  this  act  and  may  pursue  any  other  remedy 
at  law  for  the  recovery  of  such  compensation  of  damages  for  or  on  account  of 
such  death  or  injury.  The  right  of  election  or  choice  of  remedies  shall  be 
exercised  solely  by  such  workman  or  his  representatives. 

Sec.  12.  A  claim  for  compensation  for  the  injury  or  death  of  any  employee 
or  any  reward  or  judgment  entered  thereon  shall  be  entitled  to  a  preference 
over  the  other  debts  of  the  employer  if  and  to  the  same  extent  as  the  wages  of 
such  employee  shall  be  so  preferred,  but  this  section  shall  not  impair  the  lien, 
of  any  judgment  entered  upon  any  award. 

Sec.  13.  The  making  of  a  lawful  claim  against  an  employer  for  compensation 
under  this  act  for  the   injury  or   death  of  his  employee   shall   operate  as   an 
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assignment  of  any  assignable  cause  of  action  in  tort  which  the  employee  or  his 
personal  representative  may  have  against  any  other  party  for  such  injury  or 
death,  and  such  employer  may  enforce  in  his  own  name  the  liability  of  such  othev 
party. 

Sec.  14.  Nothing  in  this  act  contained  shall  be  construed  as  impairing  the 
right  of  parties  interested  after  the  injury  or  death  of  an  employee  to  com- 
promise or  settle  upon  such  terms  as  they  may  agree  upon  any  liability  which 
may  be  claimed  to  exist  under  this  act  on  account  of  such  injury  or  death,  nor 
as  conferring  upon  the  dependents  of  any  injured  employee  any  interest  which 
lie  may  not  divert  by  such  settlement  or  for  which  he  or  his  estate  shall  in 
the  event  of  such  settlement  by  him  be  accountable  to  such  dependents  or  any 
of  them. 

Sec.  15.  This  act  shall  take  effect  July  1,  1911. 

New  Hampshire. — The  New  Hampshire  act  (Laws  1911,  chap. 
163)  is  as  follows: 

Sec.  1.  This  act  shall  apply  only  to  workmen  engaged  in  manual  or  mechani- 
cal labor  in  the  employments  described  in  this  section,  which,  from  the  nature, 
conditions,  or  means  of  prosecution  of  such  work,  or  dangerous  to  the  life 
and  limb  of  workmen  engaged  thereiji,  because  in  them  the  risks  of  employment 
and  the  danger  of  injury  caused  by  fellow  servants  are  great  and  difficult  to 
avoid,  (a)  The  operation  on  steam  or  electric  railroads  of  locomotives,  engines, 
trains,  or  cars,  or  the  construction,  alteration,  maintenance,  or  repair  of  steam 
railroad  tracks  or  roadbeds  over  which  such  locomotives,  engines,  trains,  or  cars 
are  or  are  to  be  operated.  ( 6 )  Work  in  any  shop,  mill,  factory,  or  other  place 
on,  in  connection  with  or  in  proximity  to  any  hoisting  apparatus,  or  any  ma- 
chinery propelled  or  operated  by  steam  or  other  mechanical  power  in  which 
shop,  mill,  factory,  or  other  place  five  or  more  persons  are  engaged  in  manual  or 
mechanical  labor.  (c)  The  construction,  operation,  alteration,  or  repair  of 
wires  or  lines  of  wires,  cables,  switch-boards,  or  apparatus  charged  with  electric 
currents,  (d)  All  work  necessitating  dangerous  proximity  to  gunpowder,  blast- 
ing powder,  dynamite,  or  any  other  explosives,  where  the  same  are  used  as 
instrumentalities  of  the  industry,  or  to  any  steam  boiler  owned  or  operated  by 
the  employer:  Provided,  injury  is  occasioned  by  the  explosion  of  any  such  boiler 
or  explosive.  (e)  Work  in  or  about  any  quarry,  mine,  or  foundry.  As  to 
each  of  said  employments  it  is  deemed  necessary  to  establish  a  new  system  of 
compensation  for  accidents  to  workmen. 

Sec.  2.  If,  in  the  course  of  any  of  the  employments  above  described,  personal 
injury  by  accident  arising  out  of  and  in  the  course  of  the  employment  is  caused 
to  any  workman  employed  therein,  in  whole  or  in  part,  by  failure  of  the  em- 
ployer to  comply  with  any  statute,  or  with  any  order  made  under  authority  of 
law,  or  by  the  negligence  of  the  employer  or  any  of  his  or  its  officers,  agents, 
or  employees,  or  by  reason  of  any  defect  or  insufficiency  due  to  his,  its,  or 
their  negligence  in  the  condition  of  his  or  its  plant,  ways,  works,  machinery, 
•cars,  engines,  equipment,  or  appliances,  then  such  employer  shall  be  liable  to 
such  workman  for  all  damages  occasioned  to  him,  or,  in  case  of  his  death,  to 
his  personal  representatives  for  all  damages  now  recoverable  under  the  pio- 
visions  of  chapter  191  of  the  Public  Statutes.     The  workman  shall  not  be  lie"  1 
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to  have  assumed  the  risk  of  any  injury  due  to  any  cause  specified  in  this  Be.'ction; 
but  tlieie  shall  be  no  liability  under  this  section  for  any  injury  to  which  it  shall 
be  made  to  appear  by  a  preponderance  of  evidence  that  the  negligence  of  the 
plaintiff  contributed.  Tlie  damages  provided  for  by  this  section  shall  be  re- 
covered in  an  action  on  the  case  for  negligence. 

Sec.  3.  The  provisions  of  §  2  of  this  act  shall  not  apply  to  any  employer  who 
shall  have  filed  with  the  commissioner  of  labor  his  declaration  in  writing  that 
he  accepts  the  provisions  of  this  act  as  contained  in  the  succeeding  sections, 
and  shall  have  satisfied  the  commissioner  of  labor  of  his  financial  ability  to 
comply  with  its  provisions,  or  shall  have  filed  with  the  commissioner  of  labor  a 
bond,  in  such  form  and  amount  as  the  commissioner  may  prescribe,  conditioned 
on  the  discharge  by  such  employer  of  all  liability  incurred  under  this  act.  Such 
bond  shall  be  enforced  by  the  commissioner  of  labor  for  tlie  benefit  of  all  persons 
to  wliom  such  employer  may  become  liable  under  this  act  in  the  same  manner 
as  probate  bonds  are  enforced.  The  commissioner  may,  from  time  to  time,  order 
the  filing  of  new  bonds,  when  in  his  judgment  such  bonds  are  necessary;  and 
after  thirty  days  from  the  communication  of  such  order  to  any  employer,  such 
employer  shall  be  subject  to  the  provisions  of  §  2  of  this  act  until  such  order 
has  been  complied  with.  The  employer  may  at  any  time  revoke  his  acceptance  of 
the  provisions  of  the  succeeding  sections  of  this  act  by  filing  with  the  commis- 
sioner of  labor  a  declaration  to  that  effect,  and  by  posting  copies  of  such 
declaration  in  conspicuous  places  about  the  place  where  his  workmen  are  em- 
ployed. Any  person  aggrieved  by  any  decision  of  the  commissioner  under  this 
section  may  apply  by  petition  to  any  justice  of  the  superior  court  for  a  review 
of  such  decision  and  said  justice  on  notice  and  hearing  shall  make  such  order 
affirming,  reversing  or  modifying  such  decision  as  justice  may  require;  and 
such  order  shall  be  final.  Such  employer  shall  be  liable  to  all  workmen  engaged 
in  any  of  the  employments  specified  in  §  1,  for  any  injury  arising  out  of  and 
in  the  course  of  their  employment,  in  the  manner  provided  in  the  following 
sections  of  this  act.  Provided,  that  the  employer  shall  not  be  liable  in  respect  of 
a,ny  injury  which  does  not  disable  the  workman  for  a  period  of  at  least  two 
weeks  from  earning  full  wages  at  the  work  at  which  he  was  employed,  and 
Provided,  that  the  employer  shall  not  be  liable  in  respect  of  any  injury  to  the 
workman  which  is  caused  in  whole  or  in  part  by  the  intoxication,  violation  of 
law,  or  serious  or  wilful  misconduct  of  the  workman.  Provided,  further,  that 
the  employer  shall  at  the  election  of  the  workman,  or  his  personal  representative, 
be  liable  under  the  provisions  of  §  2  of  this  act  for  all  injury  caused  in  whole  or 
in  part  by  wilful  failure  of  the  employer  to  comply  with  any  statute,  or  with 
any  order  made  under  authority  of  law. 

Sec.  4.  The  right  of  action  for  damages  caused  by  any  such  injury,  at  common 
law,  or  under  any  statute  in  force  on  January  one,  nineteen  hundred  and  eleven, 
shall  not  be  affected  by  this  act,  but  in  case  the  injured  workman,  or  in  event 
of  his  death  his  executor  or  administrator,  shall  avail  himself  of  this  act,  either 
by  accepting  any  compensation  hereunder,  by  giving  the  notice  hereinafter 
prescribed,  or  by  beginning  proceedings  therefor  in  any  manner  on  account  of 
any  such  injury,  he  shall  be  barred  from  recovery  in  every  action  at  common  law 
or  under  any  other  statute  on  account  of  the  same  injury.  In  case  after  such 
injury  the  workman,  or  in  the  event  of  his  death  his  executor  or  administrator, 
shall  commence  any  action  at  common  law  or  under  any  statute  other  than  this 


5592  MASTER  AND  SERVANT.  [chap,  lxxvii. 

uct  against  the  employer  therefor,  he  shall  be  barred  from  all  benefit  of  this 
act  in  regard  thereto. 

Sec.  5.  No  proceeding  for  compensation  under  this  act  shall  be  maintained 
unless  notice  of  the  accident  as  hereinafter  provided  has  been  given  to  the  em- 
ployer as  soon  as  practicable  after  the  happening  thereof  and  before  the  work- 
man has  voluntarily  left  the  employment  in  which  he  was  injured  and  during 
such  disability,  and  unless  claim  for  compensation  has  been  made  within  six 
months  from  the  occurrence  of  the  accident,  or  in  case  of  the  death  of  the  work- 
man, or  in  the  event  of  his  physical  or  mental  incapacity,  within  six  months 
after  such  death  or  the  removal  of  such  physical  or  mental  incapacity,  or  in  the 
event  that  weekly  payments  have  been  made  under  this  article,  within  six 
months  after  such  payments  have  ceased,  but  no  want  or  defect  or  inaccuracy  of 
a  notice  shall  be  a  bar  to  the  maintenance  of  proceedings  unless  the  employer 
proves  that  he  is  prejudiced  by  such  want,  defect,  or  inaccuracy.  Notice  of  the 
accident  shall  apprise  the  employer  of  the  claim  for  compensation  under  this 
article,  and  shall  state  the  name  and  address  of  the  workman  injured,  and  the 
date  and  place  of  the  accident.  The  notice  may  be  served  personally  or  by 
sending  it  by  mail  in  a  registered  letter  addressed  to  the  employer  at  his  last 
known  residence  or  place  of  business. 

Sec.  6.  (1)  The  amount  of  compensation  shall  be,  in  case  death  results  from 
injury:  (a)  If  the  workman  leaves  any  widow,  children,  or  parents,  resident  of 
this  state,  at  the  time  of  his  death,  then  wholly  dependent  on  his  earnings,  a 
sum  to  compensate  them  for  loss,  equal  to  one  hundred  and  fifty  times  the 
average  weekly  earnings  of  such  workman  when  at  work  on  full  time  during 
the  preceding  year  during  which  he  shall  have  been  in  the  employ  of  the  same 
employer,  or  if  he  shall  have  been  in  the  employment  of  the  same  employer  for 
less  than  a  year,  then  one  hundred  and  fifty  times  his  average  weekly  earnings 
on  full  time  for  such  less  period.  But  in  no  event  shall  such  sum  exceed  $3,000. 
Any  weekly  payments  made  under  this  act  shall  be  deducted  from  the  sum  so 
fixed.  (6)  If  such  widow,  children,  or  parents  at  the  time  of  his  death  are  in 
part  only  dependent  upon  his  earnings,  such  proportion  of  the  benefits  provided 
for  those  wholly  dependent  as  the  amount  of  the  wage  contributed  by  the  de- 
ceased to  such  partial  dependents  at  the  time  of  injury  bore  to  the  total  wage 
of  the  deceased,  (c)  If  he  leaves  no  such  dependents,  the  reasonable  expenses  of 
his  medical  attendance  and  burial,  not  exceeding  $100.  Whatever  sum  may 
be  determined  to  be  payable  under  this  act  in  case  of  death  of  the  injured  work- 
man shall  be  paid  to  his  legal  representative  for  the  benefit  of  such  dependents, 
or  if  he  leaves  no  such  dependents,  for  the  benefit  of  the  persons  to  whom  the 
expenses  of  medical  attendance  and  burial  are  due. 

(2)  Where  total  or  partial  incapacity  for  work  at  any  gainful  employment 
results  to  the  workman  from  the  injury,  a  weekly  payment  commencing  at  the 
end  of  the  second  week  after  the  injury  and  continuing  during  such  incapacity, 
subject  as  herein  provided,  not  exceeding  50  per  centum  of  his  average  weekly 
earnings  when  at  work  on  full  time  during  the  preceding  year  during  which 
he  shall  have  been  in  the  employment  of  the  same  employer,  or  if  he  shall 
have  been  in  the  employment  of  the  same  employer  for  less  than  a  year,  then 
a  weekly  payment  of  not  exceeding  one  half  the  average  weekly  earnings  on  full 
time  for  such  less  period.  In  fixing  the  amount  of  the  weeldy  payment,  regard 
shall  be  had  to  the  difference  between  the  amount  of  the  average  earnings  of 
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the  workman  before  the  accident  and  the  average  amount  he  is  able  to  earn 
thereafter  as  wages  in  the  same  employment  or  otherwise.  In  fixing  the  amount 
of  the  weekly  payment,  regard  shall  be  had  to  any  payment,  allowance  or 
benefit  which  the  workman  may  have  received  from  the  employer  during  the- 
period  of  his  incapacity,  and  in  the  case  of  partial  incapacity  the  weekly  pay- 
ment shall  in  no  case  exceed  the  difference  between  the  amount  of  the  average 
weekly  earnings  of  the  workman  before  the  accident  and  the  average  weekly 
amount  which  he  is  earning  or  is  able  to  earn  in  the  same  employment  or  other- 
wise after  the  accident,  but  shall  amount  to  one  lialf  of  such  difference.  In  no 
event  shall  any  compensation  paid  under  this  act  exceed  the  damage  suffered, 
nor  shall  any  weekly  payment  payable  under  this  act  in  any  event  exceed  $10  ■ 
a  week  or  extend  over  more  than  three  hundred  weeks  from  the  date  of  the 
accident.  Such  payment  shall  continue  for  such  period  of  three  hundred  weeks. 
Provided  total  or  partial  disability  continue  during  such  period.  No  such  pay- 
ment shall  be  due  or  payable  for  any  time  prior  to  the  giving  of  the  notice  re- 
quired by  §  5  of  this  act. 

Sec.  7.  Any  workman  entitled  to  receive  weekly  payments  under  this  act  is 
required,  if  requested  by  the  employer,  to  submit  himself  for  examination  by  a 
duly  qualified  medical  practioner  or  surgeon  provided  and  paid  for  by. the  em- 
ployer, at  a  time  and  place  reasonably  convenient  for  the  workman,  within  tw& 
weeks  after  the  injury,  and  thereafter  at  intervals  not  oftener  than  once  in  a 
week.  If  the  workman  refuses  to  submit  to  such  examination,  or  obstructs  the 
same,  his  right  to  weekly  payments  shall  be  suspended  until  such  examination 
has  taken  place,  and  no  compensation  shall  be  payable  during  or  for  account 
of  such  period. 

Sec.  8.  In  case  an  injured  workman  shall  be  mentally  incompetent  at  the- 
time  when  any  right  or  privilege  accrues  to  him  under  this  act,  the  guardian 
of  the  incompetent  appointed  pursuant  to  law  may,  on  behalf  of  such  incompe- 
tent, claim  and  exercise  any  such  right  or  privilege  with  the  same  force  and: 
effect  as  if  the  workman  himself  had  been  competent  and  had  claimed  or  ex- 
ercised any  such  right  or  privilege,  and  no  limitation  of  time  in  this  act  pro- 
vided for  shall  run  so  long  as  said  incompetent  workman  has  no  guardian. 

Sec.  9.  Any  question  as  to  compensation  which  may  arise  under  this  act  shall' 
be  determined  by  agreement  or  by  an  action  at  equity,  as  hereinafter  provided. 
In  case  the  employer  fail  to  make  compensation  as  herein  provided,  the  injured 
workman,  or  his  guardian,  if  such  be  appointed,  or  his  executor  or  administra- 
tor, may  then  bring  an  action  to  recover  compensation  under  this  act  in  any 
court  having  jurisdiction  of  an  action  for  recovery  of  damages  for  negligence 
for  the  same  injury  between  the  same  parties.  Such  action  shall  be  by  petition 
in  equity,  which  may  be  made  returnable  at  the  appropriate  term  of  the  superior 
court  or  may  be  filed  in  the  office  of  the  clerk  of  the  superior  court  and  presented 
in  term  time  or  vacation  to  any  justice  of  said  court,  who  on  reasonable  notice 
shall  hear  the  parties  and  render  judgment  thereon.  The  judgment  in  such 
action  if  in  favor  of  the  plaintiff  shall  be  for  a  lump  sum  equal  to  the  amount 
of  payments  then  due  and  prospectively  due  under  this  act.  In  such  action  by 
an  executor  or  administrator  the  judgment  may  provide  the  proportions  of  the- 
award  ar  the  costs  to  be  distributed  to  or  between  the  several  dependents.  If 
such  determination  is  not  made  it  shall  be  determined  by  the  probate  court  ii» 
which  such  executor  or  administrator  is  appointed,  in  accordance  with  this  act,. 
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on  petition  of  any  party  interested,  on  such  notice  aa  such  court  may  direct. 
Any  employer  who  has  declared  his  intention  to  act  under  the  compensation 
features  of  this  act  shall  also  have  tlie  right  to  apply  by  similiar  proceedings 
to  the  superior  court  or  to  an}'  justice  thereof  for  a  determination  of  the  amount 
of  the  weekly  payments  to  be  paid  the  injured  workman,  or  of  a  lump  sum  to 
be  paid  the  injured  workman  in  lieu  of  such  weekly  payments;  and  either  sucli 
employer  or  workman  may  apply  to  said  superior  court  or  to  any  justice  thereof 
in  similar  proceeding  for  the  determination  of  any  other  question  that  may 
arise  under  the   compensation  feature   of  this   act;    and   said   court  or  justice, 

^after  reasonable  notice  and  hearing,  may  make  such  order  as  to  the  matter 
in  dispute  and  taxable  costs  as  justice  may  require. 

Sec.  10.  Any  person  entitled  to  weekly  payments  under  this  act  against  any 
employer  shall  have  the  same  preferential  claim  therefor  against  the  assets 
of  the  employer  as  is  allowed  by  law  for  a  claim  by  such  person  against  such 

-employer  for  unpaid  wages  or  personal  services.  Weekly  payments  due  under 
this  act  shall  not  be  assignable  or  subject  to  levy,  execution,  attachment  or 
satisfaction  of  debts.  Any  right  to  receive  compensation  under  this  act  shall 
be  extinguished  by  the  death  of  the  person  entitled  thereto. 

Sec.  11.  No  claim  of  any  attorney  at  law  for  any  contingent  interest  in  any 
recovery  under  this  act  for  services  in  securing  such  recovery  or  for  disburse- 
ments shall  be  an  enforceable  lien  on  such  recovery,  unless  the  account  of  the 
same  be  approved  in  writing  by  a  justice  of  the  superior  court  or,  in  case  the 
-same  be  tried  in  any  court,  by  the  justice  presiding  at  such  trial. 

Sec.  12.  Every  employer  subject  to  the  provisions  of  this  act  shall  from  time 
to  time  make  to  the  commissioner  of  labor  such  returns  as  to  its  operation  as 
said  commissioner  may  require  upon  blanks  to  be  furnished  by  said  commis- 
sioner. Any  employer  failing  to  make  such  returns  when  required  by  said  com- 
missioner shall,  until  such  returns  are  made,  be  subject  to  the  provisions  of  §  2 

•  of  this  act. 

Sec.  13.  This  act  shall  take  effect  January  first,  nineteen  hundred  and  twelve. 

New  Jersey. — The  New  Jersey  act  (Laws  1911,  chap.  95)  is  as 
-follows : 

Sec.  I.,  1.  Employee  entitled  to  compensation  for  accidental  injury.  Fact 
determined  by  jury.  When  personal  injury  is  caused  to  an  employee  by  accident 
arising  out  of  and  in  the  course  of  his  employment,  of  which  the  actual  or  law- 
fully imputed  negligence  of  the  employer  in  the  natural  and  proximate  cause,  he 
shall  receive  compensation  therefor  from  his  employer,  provided  the  employee 
was  himself  not  wilfully  negligent  at  the  time  of  receiving  such  injury,  and  the 
question  of  whether  the  employee  was  wilfully  negligent  shall  be  one  of  fact  to 
be  submitted  to  the  jury,  subject  to  the  usual  superintending  powers  of  a 
court  to  set  aside  a  verdict  rendered  contrary  to  the  evidence. 

2.  Certain  pleas  abolished.  The  right  to  compensation  as  provided  by  §  I.  1,  of 
this  act  shall  not  be  defeated  upon  the  ground  that  the  injury  was  caused  in 
any  degree  by  the  negligence  of  a  fellow  employee;  or  that  the  injured  employee 

■assumed  the  risks  inherent  in  or  incidental  to  or  arising  out  of  his  employment 
or  arising  from  the  failure  of  the  employer  to  provide  and  maintain  safe  prem- 

.ises  and  suitable  appliances;  which  said  grounds  of  defense  are  hereby  abolished. 
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3.  Contract  not  to  bar  liability.  If  an  employer  enters  into  a  contract,  writ- 
"ten  or   verbal,   with   an   independent  contractor  to   do   part   of   such  employer's 

work,  or  if  such  contractor  enters  into  a  contract,  written  or  verbal,  with  a 
subcontractor  to  do  all  or  any  part  of  such  work  comprised  in  such  contractor's 
contract  with  the  employer,  such  contract  or  sub-contract  shall  not  bar  the 
liability  of  the  employer  under  this  act  for  injury  caused  to  an  employee  of 
such  contractor  or  subcontractor  by  any  defect  in  the  condition  of  the  ways, 
works,  machinery  or  plant  if  the  defect  arose  or  had  not  been  discovered  and 
remedied  through  the  negligence  of  the  employer  or  some  one  intrusted  by 
him  with  the  duty  of  seeing  that  they  were  in  proper  condition.  This  para- 
graph shall  apply  only  to  actions  arising  under  section  I. 

4.  Application  of  act  in  case  of  death.  The  provisions  of  paragraphs  1,  2, 
and  3  shall  apply  to  any  claim  for  the  death  of  an  employee  arising  under  an 
act  entitled  "An  Act  to  Provide  for  the  Recovery  of  Damages  in  Cases  Where 
the  Death  of  a  Person  is  Caused  by  Wrongful  Act,  Neglect,  or  Default,"  ap- 
proved March  third,  eighteen  hundred  and  forty-eight,  and  the  amendments 
thereof  and  supplements  thereto. 

5.  Burden  of  proof  on  defendant.  In  all  actions  at  law  brought  pursuant  to 
■section  I.  of  this  act,  the  burden  of  proof  to  establish  wilful  negilgence  in  the 
injured  employee  shall  be  upon  the  defendant. 

6.  Claim  against  compensation.  Proviso.  No  claim  for  legal  services  or  dis- 
■bursements  pertaining  to  any  demand  made  or  suit  brought  under  the  provisions 
•of  this  act  shall  be  an  enforceable  lien  against  the  amount  paid  as  compensation, 
unless  the  same  be  approved  in  writing  by  the  judge  or  justice  presiding  at  the 
trial,  or  in  case  of  settlement  without  trial,  by  the  judge  of  the  circuit  court 
of  the  district  in  which  such  issue  arose:  Provided,  that  if  notice  in  writing  be 
given  the  defendant  of  such  claim  for  legal  services  or  disbursements,  the  same 
^hall  be  a  lien  against  the  amount  paid  as  compensation,  subject  to  determina- 
tion of  the  amount  and  approval  hereinbefore  provided. 

Sec.  II.  7.  Compensation  under  agreement.  Exceptions.  When  employer 
and  employee  shall  by  agreement,  either  express  or  implied,  as  hereinafter  pro- 
vided, accept  the  provisions  of  section  II.  of  this  act,  compensation  for  per- 
sonal injuries  to  or  for  the  death  of  such  employee  by  accident  arising  out  of 
and  in  the  course  of  his  employment  shall  be  made  by  the  employer  without 
regard  to  the  negligence  of  the  employee,  according  to  the  schedule  contained 
in  paragraph  11,  in  all  cases  except  when  the  injury  or  death  is  intentionally 
self-inflicted,  or  when  intoxication  is  the  natural  and  proximate  cause  of  injury, 
and  the  burden  of  proof  of  such  fact  shall  be  upon  the  employer. 

8.  Agreement  deemed  surrender  of  rights  to  other  method.  Such  agreement 
shall  be  a  surrender  by  the  parties  thereto  of  their  rights  to  any  other  method, 
form,  or  amount  of  compensation  or  determination  thereof  than  as  provided 
in  section  II.  of  this  act,  and  an  acceptance  of  all  the  provisions  of  section  II. 
of  this  act,  and  shall  bind  the  employee  himself  and  for  compensation  for  his 
death  shall  bind  his  personal  representatives,  his  widow  and  next  of  kin,  as 
■well  as  the  employer,  and  those  conducting  his  business  during  bankruptcy  or 
insolvency. 

9.  Employment  subject  to  this  act.  Every  contract '  of  hiring  made  subse- 
quent to  the  time  provided  for  this  act  to  take  effect  shall  be  presumed  to 
have  been  made  with  reference  to  the  provisions  of  section  II.  of  this  act,  and 
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unless  there  be  as  a  part  of  such  contract  an  express  statement  in  writing, 
prior  to  any  accident,  either  in  the  contract  itself  or  by  written  notice  from 
either  party  to  the  other,  that  the  provisions  of  section  II.  of  this  act  are  not 
intended  to  apply,  then  it  shall  be  presumed  that  the  parties  have  accepted  the 
provisions  of  section  II.  of  this  act  and  have  agreed  to  be  bound  thereby.  In 
the  employment  of  minors,  section  II.  shall  be  presumed  to  apply  unless  the 
notice  be  given  by  or  to  the  parent  or  guardian  of  tlie  minor. 

10.  Termination  of  contract.  The  contract  for  the  operation  of  the  provisions 
of  section  II.  of  this  act  may  be  terminated  by  either  party  upon  sixty  days' 
notice  in  writing  prior  to  any  accident. 

11.  Following  is  the  schedule  of  compensation : 

(o)  Schedule  of  payments.  Temporary  disability.  Proviso.  For  injury  pro- 
ducing temporary  disability,  50  per  centum  of  the  wages  received  at  the  time 
of  injury,  subject  to  a  maximum  compensation  of  .$10  per  week  and  a  minimum 
of  $5  per  week:  Provided,  that  if  at  the  time  of  injury  the  employee  receives- 
wages  of  less  than  $5  per  week,  then  he  shall  receive  the  full  amount  of  such 
wages  per  week.  This  compensation  shall  be  paid  during  the  period  of  such 
disability,  not,  however,  beyond  three  hundred  weeks. 

( 6 )  Complete  disability.  Proviso.  For  disability  total  in  character  and  per- 
manent in  quality,  50  per  centum  of  the  wages  received  at  the  time  of  injury, 
subject  to  a  maximum  compensation  of  $10  per  week  and  a  minimum  of  $5  per 
week:  Provided,  that  if  at  the  time  of  injury  the  employee  receives  wages  of 
less  than  $5  per  week,  then  he  shall  receive  the  full  amount  of  wages  per  week. 
This  compensation  shall  be  paid  during  the  period  of  such  disability,  not  how- 
ever, beyond  four  hundred  weeks. 

(c)  Partial  disability.  For  disability  partial  in  character  but  permanent  in 
quality,  the  compensation  shall  be  based  upon  the  extent  of  such  disability. 
In  cases  included  by  the  following  schedule  the  compensation  shall  be  that  named 
in  the  schedule,  to  wit: 

Thumb.  For  the  loss  of  a  thumb,  50  per  centum  of  daily  wages  during  sixty 
weeks. 

First  finger.  For  the  loss  of  a  first  finger,  commonly  called  index  finger,  50 
per  centum  of  daily  wages  during  thirty-five  weeks. 

Second  finger.  For  the  loss  of  a  second  finger,  50  per  centum  of  daily  wages 
during  thirty  weeks. 

Third  finger.  For  the  loss  of  a  third  finger,  50  per  centum  of  daily  wages 
during  twenty  weeks. 

Fourth  finger.  For  the  loss  of  a  fourth  finger,  commonly  called  little  finger, 
50  per  centum  of  daily  wages  during  fifteen  weeks. 

Phalange.  The  loss  of  the  first  phalange  of  the  thumb,  or  or  any  finger,  shall 
be  considered  to  be  equal  to  the  loss  of  one  half  of  such  thumb,  or  finger, 
and  compensation  shall  be  one  half  the  amounts  above  specified. 

More  than  one  phalange.  Proviso.  The  loss  of  more  than  one  phalange  shall 
be  considered  as  the  loss  of  the  entire  finger  or  thumb:  Providing,  however, 
that  in  no  case  shall  the  amount  received  for  more  than  one  finger  exceed  the 
amount  provided  in  this  schedule  for  the  loss  of  a  hand. 

Great  toe.  For  the  loss  of  a  great  toe,  50  per  centum  of  daily  wages  during 
thirty  weeks. 
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Other  toes.  For  the  loss  of  one  of  the  toes  other  than  a  great  toe,  50  per 
centum  of  daily  wages  during  ten  weeks. 

Phalange  of  toe.  For  the  loss  of  the  first  phalange  of  any  toe  shall  be  con- 
sidered to  be  equal  to  the  loss  of  one  half  of  such  toe,  and  compensation  shall 
be  one  half  of  the  amount  above  specified. 

More  than  one  phalange.  The  loss  of  more  than  one  phalange  shall  be  con- 
sidered as  the  loss  of  the  entire  toe. 

Hand.  For  the  loss  of  a  hand,  50  per  centum  of  daily  wages  during  one  hun- 
dred and  fifty  weeks. 

Arm.  For  the  loss  of  an  arm,  50  per  centum  of  daily  wages  during  two  hun- 
dred weeks. 

Foot.  For  the  loss  of  a  foot,  50  per  centum  of  daily  wages  during  one  hun- 
dred and  twenty-five  weeks. 

Leg.  For  the  loss  of  a  leg,  50  per  centum  of  daily  wages  during  one  hun- 
dred and  seventy-five  weeks. 

Eye.  For  the  loss  of  an  eye,  50  per  centum  of  daily  wages  during  one  hun- 
dred weeks. 

Both  hands,  etc.  The  loss  of  both  hands,  or  both  arms,  or  both  feet,  or  both 
legs,  or  both  eyes,  or  of  any  two  thereof,  shall  constitute  total  and  permanent 
disability,  to  be   compensated  according  to  the  provisions  of  clause    ( 6 ) . 

In  other  cases.  In  all  other  cases  in  this  class  the  compensation  shall  bear 
such  relation  to  the  amounts  stated  in  the  above  schedule  as  the  disabilities 
bear  to  those  produced  by  the  injuries  named  in  the  schedule.  Should  the  em- 
ployer and  employee  be  unable  to  agree  upon  the  amount  of  compensation  to  be 
paid  in  cases  not  covered  by  the  schedule,  the  amount  of  compensation  shall  be 
settled  according  to  the  provisions  of  paragraph  20  hereof. 

Maximum  and  minimum  amount.  The  amounts  specified  in  this  clause  are  all 
subject  to  the  same  limitations  as  to  maximum  and  minimum  as  are  stated  in 
caluse   (o). 

12.  Basis  of  computation  in  case  of  death.  In  case  of  death  compensation  shall 
lie  computed  but  not  distributed  on  the  following  basis: 

(1)   Actual  dependents. 

If  orphan  or  orphans,  a  minimum  of  25  per  centum  of  wages  of  deceased,  with 
10  per  centum  additional  for  each  orphan  in  excess  of  two,  with  a  maximum  of 
'60  per  centum. 

If  widow  alone,  25  per  centum  of  wages. 

If  widow  and  one  child,  40  per  centum  of  wages. 

If  widow  and  two  children,  45  per  centum  of  wages. 

If  widow  and  three  children,  50  per  centum  of  wages. 

If  widow  and  four  children,  55  per  centum  of  wages. 

If  widow  and  five  children  or  more,  60  per  centum  of  wages. 

If  widow  and  father  or  mother,  50  per  centum  of  wages. 

If  grandparents,  grandchildren,  or  minor,  or  incapacitated  brothers  or  sisters, 
■25  per  centum  of  wages. 

Distribution  of  compensation  in  case  of  death.  Compensation  in  case  of  death 
shall  be  computed  on  the  basis  of  the  foregoing  schedule,  but  shall  be  distributed 
according  to  the  laws  of  this  state  providing  for  the  distribution  of  the  personal 
property  of  an  intestate  decedent,  unless  decedent  has  in  fact  left  a  will. 
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(2)    No  dependents. 

Sickness  and  burial.     Expense  of  last  sickness  and  burial  not  exceeding  $200. 
Orphans  and  minors.     In  computing  compensation  to  orphans  or  other  chil- 
dren, only  those  under  sixteen  years  of  age  shall  be  included,  and  only  during- 
the  period  in  which  they  are  under  that  age,  at  which  time  payment  on  account 
of  such  child  shall  cease. 

Weekly  compensation.  Proviso.  Duration.  The  compensation  in  case  of  death 
shall  be  subject  to  a  maximum  compensation  of  $10  per  week  and  a  minimum  of 
$5  per  week :  Provided,  that  if  at  the  time  of  injury  the  employee  receives  wages 
of  less  than  $5  per  week,  then  the  compensation  shall  be  the  full  amount  of  such 
wages  per  week.  This  compensation  shall  be  paid  during  three  hundred  weeks- 
Aliens  excepted.  Compensation  under  this  schedule  shall  not  apply  to  aliea 
dependents  not  residents  of  the  United  States. 

13.  No  compensation  first  two  weeks.  No  compensation  shall  be  allowed  for 
the  first  two  weeks  after  injury  received,  except  as  provided  by  paragraph  14,. 
nor  in  any  case  unless  the  employer  has  actual  knowledge  of  the  injury  or  is 
notified  thereof  within  the  period  specified  in  paragraph  fifteen. 

14.  Medical  and  hospital  services  supplied  first  two  weeks.  During  the  first- 
two  weeks  after  the  injury  the  employer  shall  furnish  reasonable  medical  and 
hospital  services  and  medicines,  as  and  when  needed,  not  to  exceed  $100  in  value, 
unless  the   employee   refuses  to  allow   them  to  be   furnished   by  the   employer. 

15.  As  to  notification  of  employer.  Unless  the  employer  shall  have  actual 
knowledge  of  the  occurrence  of  the  injury,  or  unless  the  employee  or  someone 
on  his  behalf,  or  some  of  the  dependents,  or  some  one  on  their  behalf,  shall  give- 
notice  thereof  to  the  employer  within  fourteen  days  of  the  occurrence  of  the 
injury,  then  no  compensation  shall  be  due  until  such  notice  is  given  or  knowledge 
obtained.  If  the  notice  is  given,  or  the  knowledge  obtained  within  thirty  days 
from  the  occurrence  of  the  injury,  no  want,  failure,  or  inaccuracy  of  a  notice 
shall  be  a  bar  to  obtaining  compensation,  unless  the  employer  shall  show  that  he 
was  prejudiced  by  such  want,  defect  or  inaccuracy,  and  then  only  to  the  extent 
of  such  prejudice.  If  the  notice  is  given,  or  the  knowledge  obtained  within' 
ninety  days,  and  if  the  employee,  or  other  beneficiary,  shall  show  that  his  fail- 
ure to  give  prior  notice  was  due  to  his  mistake,  inadvertence,  ignorance  of  fact 
or  law,  or  inability,  or  to  the  fraud,  misrepresentation,  or  deceit  of  another 
person,  or  to  any  other  reasonable  cause  or  excuse,  then  compensation  may  he- 
allowed,  unless,  and  then  to  the  extent  only  that  the  employer  shall  show  that 
he  was  prejudiced  by  failure  to  receive  such  notice.  Unless  knowledge  be  ob- 
tained, or  notice  given,  within  ninety  days  after  the  occurrence  of  the  injury,, 
no  compensation  shall  be  allowed. 

16.  Service  of  notice.  The  notice  referred  to  may  be  served  personally  upon 
the  employer,  or  upon  any  agent  of  the  employer  upon  whom  a  summons  may  be- 
served  in  a  civil  action,  or  by  sending  it  through  the  mail  to  the  employer  at 
the  last  known  residence  or  business  place  thereof  within  the  state,  and  shall' 
be  substantially  in  the  following  form: 

Form  of  notice.     Sufficiency  of  notice. 
To    (name  of  employer)  : 

You  are  hereby  notified  that  a  personal  injury  was  received  by  (name  of  em- 
ployee injured),  who  was  in  your  employ  at   (place)   while  engaged  as   (nature- 
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of  employment)    on  or  about  the   (         )   day  of   (         ),  nineteen  hundred  and. 
(  ),  and  that  compensation  will  be  claimed  therefor. 

Signed, 

(  ). 

but  no  variation  from  this  form  shall  be  material  if  the  notice  is  sufScient  tO' 
advise  the  employer  that  a  certain  employee,  by  name,  received  an  injury  in 
the  course  of  his  employment  on  or  about  a  specified  time,  at  or  near  a  certain 
place.     Notice  served  at  the  office  of,  or  on  the  person  who  was  the  employer's 
immediate  superior,  shall  be  a  compliance  with  this  act. 

17.  Examination  of  employee  as  to  physical  condition.  After  an  injury,  the- 
employee,  if  so  requested  by  his  employer,  must  submit  himself  for  examination 
at  some  reasonable  time  and  place  within  the  state,  and  as  often  as  may  be 
reasonably  requested,  to  a  physician  or  physicians  authorized  to  practise  under- 
the  laws  of  this  state.  If  the  employee  requests,  he  shall  be  entitled  to  have  a 
physician  or  physicians  of  his  own  selection  present  to  participate  in  such  exam- 
ination. The  refusal  of  the  employee  to  submit  to  such  examination  shall  de- 
prive him  of  the  right  to  compensation  during  the  continuance  of  such  refusal.. 
When  a  right  to  compensation  is  thus  suspended  no  compensation  shall  be  pay- 
able in  respect  of  the  period  of  suspension. 

18.  In  case  of  dispute,  question  submitted  to  court.  In  case  of  a  dispute  over, 
or  failure  to  agree  upon,  a  claim  for  compensation  between  employer  and  em- 
ployee, or  the  dependents  of  the  employee,  either  party  may  submit  the  claim., 
both  as  to  questions  of  fact,  the  nature  and  eifect  of  the  injuries,  and  the  amount 
of  compensation  therefor  according  to  the  schedule  herein  provided,  to  the  judge 
of  the  court  of  common  pleas  of  such  county  as  would  have  jurisdiction  in  a 
civil  case,  or  where  there  is  more  than  one  judge  of  said  court,  then  to  either 
or  any  of  said  judges  of  such  court,  which  judge  is  hereby  authorized  to  hear  and 
determine  such  disputes  in  a  summary  manner,  and  his  decision  as  to  all  ques- 
tions of  fact  shall  be  conclusive  and  binding. 

19.  Payment  in  case  of  death.  In  case  of  death,  where  no  executor  or  ad- 
ministrator is  qualified,  the  said  judge  shall,  by  order,  direct  payment  to  be 
made  to  such  person  as  would  be  appointed  administrator  of  the  estate  of  such 
decedent  upon  like  terms  as  to  bond  for  the  proper  application  of  compensation 
payments  as  are  required  of  administrators. 

20.  Procedure  in  dispute.     Procedure  in  case  of  dispute  shall  be  as  follows: 
Petition  to  court.     Either  party  may  present  a  petition  to  said  judge  setting 

forth  the  names  and  residences  of  the  parties  and  the  facts  relating  to  employ- 
ment at  the  time  of  injury,  the  injury  in  its  extent  and  character,  the  amount 
of  wages  received  at  the  time  of  injury,  the  knowledge  of  the  employer  or  notice 
of  the  occurrence  of  said  injury,  and  such  other  facts  as  may  be  necessary  and 
proper  for  the  information  of  the  said  judge,  and  shall  state  the. matter  or  mat- 
ters in  dispute  and  the  contention  of  the  petitioner  with  reference  thereto.  This 
petition  shall  be  verified  by  the  oath  or  affirmation  of  the  petitioner. 

Notice  of  hearing.  Answer  filed.  Upon  the  presentation  of  such  petition  the 
same  shall  be  filed  with  the  clerk  of  the  court  of  common  pleas,  and  the  judge- 
shall  fix  a  time  and  place  for  the  hearing  thereof,  not  less  than  three  weeks 
after  the  date  of  the  filing  of  said  petition.  A  copy  of  said  petition  shall  be 
served  as  summons  in  a  civil  action,  and  may  be  served  within  four  days  there- 
after upon  the  adverse  party.     Within  seven  days  after  the  service  of  such  no-  - 
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tiee  the  adverse  party  shall  file  an  answer  to  said  petition,  which  shall  admit 
or  deny  the  substantial  averments  of  the  petition,  and  shall  state  the  contention 
of  the  defendant  with  reference  to  the  matters  in  dispute  as  disclosed  by  the 
petition.  The  answer  shall  be  verified  in  like  manner  as  required  for  a  petition. 
Hear  witnesses.  Determination.  Subsequent  proceedings.  As  to  costs.  At 
the  time  fixed  for  hearing  or  any  adjournment  thereof  the  said  judge  shall  hear 
such  witnesses  as  may  be  presented  by  each  party,  and  in  a  summary  manner 

■  decide  the  merits  of  the  controversy.  This  determination  shall  be  filed  in  writ- 
ing with  the  clerk  of  the  common  pleas  court,  and  judgment  shall  be  entered 
thereon  in  the  same  manner  as  in  causes  tried  in  the  court  of  common  pleas, 
and  shall  contain  a  statement  of  facts  as  determined  by  said  judge.  Subsequent 
proceedings  thereon  shall  only  be  for  the  recovery  of  moneys  thereby  determined 
to  be  due,  provided  that  nothing  herein  contained  shall  be  construed  as  limiting 
the  jurisdiction  of  the  supreme  court  to  review  questions  of  law  by  certiorari. 

■Costs  may  be  awarded  by  said  judge  in  his  discretion,  and  when  so  awarded 
the  same  costs  shall  be  allowed,  taxed,  and  collected  as  are  allowed,  taxed,  and 

.  collected  for  like  services  in  the  common  pleas  court. 

21.  Amount  may  be  commuted.  The  amounts  payable  periodically  as  compen- 
sation may  be  commuted  to  one  or  more  lump  sum  payments  by  the  judge  of  the 
court  of  common  pleas  having  jurisdiction,  as  set  forth  in  the  preceding  para- 

.  graph,  upon  the  application  of  either  party,  in  his  discretion,  provided  the  same 
be  in  the  interest  of  justice.  Unless  so  approved,  no  compensation  payments 
shall  be  commuted. 

Agreement  or  award  may  be  modified.  An  agreement  or  award  of  compensa- 
tion may  be  modified  at  any  time  by  a  subsequent  agreement,  or  at  any  time 
after  one  year  from  the  time  when  the  same  became  operative  it  may  be  re- 
viewed upon  the  application  of  either  party  on  the  ground  that  the  incapacity 
of  the  injured  employee  has  subsequently  increased  or  diminished.  In  such  case 
the  provisions  of  paragraph  17  with  reference  to  medical  examination  shall 
apply. 

22.  Compensation  a  preferential  lien.  Claims  not  assignable.  The  right  of 
compensation  granted  by  this  act  shall  have  the  same  preference  against  the 
assets  of  the  employer  as  is  now  or  may  hereafter  be  allowed  by  law  for  a  claim 
for  unpaid  wages  for  labor.  Claims  or  payments  due  under  this  act  shall  not  be 
assignable,  and  shall  be  exempt  from  all  claims  of  creditors  and  from  levy,  exe- 
cution or  attachment. 

Sec.  III.  23.  What  constitutes  wilful  negligence.  For  the  purposes  of  this 
act,  wilful  negligence  shall  consist  of  (1)  deliberate  act  or  deliberate  failure  to 
act,  or  (2)  such -conduct  as  evidences  reckless  indifference  to  safety,  or  (3)  in- 
toxication, operating  as  the  proximate  cause  of  injury. 

Use  of  certain  words.  Wherever  in  this  act  the  singular  is  used  the  plural 
shall  be  included ;  where  the  masculine  gender  is  used,  the  feminine  and  neuter 
shall  be  included. 

Synonyms.  "Employer"  is  declared  to  be  synonymous  with  "master"  and  in- 
cludes natural  persons,  partnerships,  and  corporations ;  "employees"  is  synony- 
mous with  "servant,"  and  includes  all  natural  persons  who  perform  service  for 
.another  for   financial  consideration,   exclusive   of   casual   employments. 

As  to  amputations.     Amputation  between  the  elbow  and  the  wrist  shall  be 
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considered  as  the  equivalent  of  the  loss  of  a  hand,  and  amputation  between  the 
knee  and  the  ankle  shall  be  considered  as  the  equivalent  of  the  loss  of  a  foot. 

24.  As  to  constitutionality  of  any  provision.  Relation  of  sections  of  act.  In 
case  for  any  reason  any  paragraph  or  any  provision  of  this  act  shall  be  ques- 
tioned in  any  court,  and  shall  be  held  to  be  unconstitutional  or  invalid,  the 
same  shall  not  be  held  to  affect  any  other  paragraph  or  provision  of  this  act, 
except  that  sections  I.  and  II.  are  hereby  declared  to  be  inseparable,  and  if 
either  section  be  declared  void  or  inoperative  in  an  essential  part,  so  that  the 
whole  of  such  section  must  fall,  the  other  section  shall  fall  with  it  and  not 
stand  alone.  Section  I.  of  this  act  shall  not  apply  in  cases  where  section  II. 
becomes  operative  in  accordance  with  the  provisions  thereof,  but  shall  apply 
in  all  other  cases,  and  in  such  cases  shall  be  in  extension  of  the  common  law. 

25.  Rights  of  action  in  previous  cases.  Every  right  of  action  for  negligence, 
or  to  recover  damages  for  injuries  resulting  in  death,  existing  before  this  act 
shall  take  effect,  is  continued,  and  nothing  in  this  act  contained  shall  be  con- 
fitrued  as  affecting  any  such  right  of  action,  nor  shall  the  failure  to  give  the 
notice  provided  for  in  section  II.  paragraph  15  of  this  act  be  a  bar  to  the  main- 
tenance of  a  suit  upon  any  right  or  action  existing  before  this  act  shall  take 
effect. 

26.  Repealer.  All  acts  or  parts  of  acts  inconsistent  with  the  provisions  of 
this  act  are  hereby  repealed. 

27.  Effective.  This  act  shall  take  effect  on  the  fourth  day  of  July  next  suc- 
ceeding its  passage  and  approval. 

Later  a  supplementary  act  was  passed    (Acts  of  191],  chap.  368)  : 

1.  Every  contract  of  hiring,  verbal,  written,  or  implied  from  circumstances, 
now  in  operation  or  made  or  implied  prior  to  the  time  limited  for  the  act  to 
which  this  act  is  a  supplement  to  take  effect,  shall,  after  this  act  takes  effect, 
be  presumed  to  continue  subject  to  the  provisions  of  section  two  of  the  act  to 
which  this  act  is  a,  supplement,  unless  either  party  shall,  prior  to  accident,  in 
writing,  notify  the  other  party  to  such  contract  that  the  provisions  of  section 
two  of  the  act  to  which  this  act  is  a  supplement  are  not  intended  to  apply. 

2.  This  act  shall  take  effect  on  the  fourth  day  of  July  next  succeeding  ita 
passage  and  approval. 

The  following  act  (Laws  1911,  chap.  241)  was  also  passed: 

1.  The  governor  is  hereby  authorized  to  appoint  six  citizens  of  this  state  as 
an  employers'  liability  commission,  who  shall  hold  their  offices  for  the  term  of 
two  years  and  until  their  successors  are  appointed  and  qualified.  They  shal^ 
receive  no  compensation  for  their  services,  but  their  actual  traveling  expenses 
incurred  upon  the  business  of  the  commission  shall  be  paid  by  the  state  treasur- 
er, upon  warrants  approved  by  the  president  of  the  said  commission.  The  com- 
mission shall  have  power  to  choose  one  of  their  number  as  president  and  one  of 
their  number  as  secretary,  and  shall  have  power  to  appoint  a  clerk.  The  ex- 
penses of  the  commission,  the  salary  of  the  secretary  and  of  the  clerk  shall  be 
paid  from  appropriations  made  for  that  purpose  in  any  annual  or  supplemental 
appropriation  bill.  It  shall  be  the  duty  of  the  commission  to  observe  in  detail, 
so  far  as  possible,  the  operations  throughout  the  state  of  the  recent  act  of  the 
legislature  commonly  known  as  "the  employers'  liability  act,"  entitled  "An  Act 
M.  &  S.  Vol.  v.— 351. 
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Prescribing  the  Liability  of  an  Employer  to  Make  Compensation  of  Injuries  Re- 
ceived by  an  Employee  in  the  Course  of  Employment,  Establishing  an  Elective 
Schedule  of  Compensation  and  Regulating  Procedure  for  the  Determination  of 
Liability  and  Compensation  Thereunder,"  approved  April  fourth,  one  thousand 
nine  hundred  and  eleven. 

2.  From  and  after  the  fourth  day  of  July  next,  when  the  said  law  becomes- 
operative,  every  employer  of  labor  within  the  state  of  New  Jersey  shall  report 
to  said  commission  upon  the  occurrence  of  any  injury  to  any  of  his  employees 
the  name  and  nationality  of  the  employee  so  injured,  the  nature  and  extent  of 
such  injury,  whether  said  injured  employee  and  the  employer  at  the  time  of 
said  injury  were  subject  to  the  provisions  of  section  one  or  section  two  of  said 
act,  and  the  amount  of  compensation  when  determined,  together  with  such  other 
facts  relating  to  such  injury  as  the  commission  may  request.  The  information 
thus  received  shall  be  tabulated,  from  time  to  time,  and  the  records  thereof  shall 
be  the  private  records  of  the  commission;  they  shall  not  be  made  public  or  open 
to  inspection  unless  in  the  opinion  of  the  commission  the  public  interests  shall 
require  it  and  they  shall  not  be  used  as  evidence  against  any  employer  in  any 
suit  or  action  at  law  brought  by  any  employee  for  the  recovery  of  damages.  The 
commission  shall  hold  meetings,  from  time  to  time,  as  they  may  deem  necessary, 
and  shall  present  to  each  session  of  the  legislature  a  report  showing  the  opera- 
tions under  the  said  act  during  the  preceding  year,  together  with  any  suggestions 
or  recommendations  which  they  may  deem  necessary  or  proper  for  the  improve- 
ment of  the  said  act,  in  order  to  accomplish  with  the  greatest  efficiency  the 
purposes  of  said  act. 

3.  This  act  shall  take  effect  immediately. 

New  York. — The  ISTew  York  statute  (Laws  of  1910,  chap.  674, 
Labor  Law,  art.  14a)  provided  for  compensation  for  injuries  received 
in  certain  dangerous  occupations,  in  the  absence  of  serious  or  wilful 
misconduct  on  the  part  of  the  workman.  This  was  pronounced  un- 
constitutional as  imposing  liability  on  a  master  in  the  absence  of  neg- 
ligence on  his  part.* 

0/iw.— The  Ohio  act  (102  Ohio  L.  524)*  provides  as  follows: 

Sec.  1.  There  is  hereby  created  a  state  liability  board  of  awards,  to  be  com- 
posed of  three  members,  not  more  than  two  of  whom  shall  belong  to  the  same 
political  party,  to  be  appointed  by  the  governor,  within  thirty  days  after  the 
passage  of  this  act,  one  of  which  members  shall  be  appointed  for  the  term  of  two 
years,  one  member  for  four  years  and  one  member  for  six  years,  and  thereafter 
as  their  terms  expire  the  governor  shall  appoint  one  member  for  the  term  of 
six  years.  Vacancies  shall  be  filled  by  appointment  by  the  governor  for  the 
unexpired  term. 

Sec.  2.  Each  member  of  the-  board  shall  devote  his  entire  time  to  the  duties 
of  his  office,  and  shall  not  hold  any  position  of  trust  or  profit,  or  engage  in  any 

i  Ives -v.  South  Buffalo  R.  Co.   (1911)  ex    rel.    Yaple   v.    Creamer    (1912)     85 

201  N.  Y.  271,  34  L.E.A.(N.S.)   162,  94  Ohio  St.  349,  39  L.R.A.(N.S.)    694,  97 

N.  E.  431,  Ann.  Cas.  1912B,  156.  N.  E.  602. 

*  Pronounced   constitutional   in  State 
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occupation  or  business  interfering  or  inconsistent  with  his  duty  as  sucli  member 
or  serve  on  or  under  any  committee  of  any  political  party. 

Sec.  3.  Each  member  of  the  board  shall  receive  an  annual  salary  of  $5,000, 
payable  in  the  same  manner  as  salaries  of  state  officers  are  paid. 

Sec.  4.  The  board  shall  be  in  continuous  session  and  open  for  the  transaction 
of  business  during  all  the  business  hours  of  each  and  every  day,  excepting  Sun- 
days and  legal  holidays.  All  sessions  shall  be  open  to  the  public,  and  shall  stand 
and  be  adjourned  v?ithout  further  notice  thereof  on  its  records.  All  proceedings 
of  the  board  shall  be  shown  on  its  record  of  proceedings,  which  shall  be  a  public 
record,  and  shall  contain  a  record  of  each  case  considered,  and  the  award  made 
with  respect  thereto,  and  all  voting  shall  be  had  by  the  calling  of  each  member's, 
name  by  the  secretary,  and  each  vote  shall  be  recorded  as  cast. 

Sec.  5.  A  majority  of  the  board  shall  constitute  a  quorum  for  the  transaction 
of  business,  and  a  vacancy  shall  not  impair  the  right  of  the  remaining  member* 
to  exercise  all  the  powers  of  the  full  board  so  long  as  a  majority  remains.  Any 
investigations,  inquiry  or  hearing  which  the  board  is  authorized  to  hold,  or 
undertake,  may  be  held  or  undertaken  by  or  before  any  one  member  of  the  board. 
All  investigations,  inquiries,  hearings,  and  decisions  of  the  board,  and  every 
order  made  by  a  member  thereof,  when  approved  and  confirmed  by  a  majority  of 
the  members,  and  so  shown  on  its  record  of  proceedings,  shall  be  deemed  to  be 
the  order  of  the  board. 

Sec.  6.  The  board  shall  keep  and  maintain  its  office  in  the  city  of  Columbus, 
and  shall  provide  a  suitable  room  or  rooms,  necessary  office  furniture,  supplies, 
books,  periodicals,  and  maps.  All  necessary  expenses  shall  be  audited  and  paid 
out  of  the  state  treasury.  The  board  may  hold  sessions  at  any  place  within  the 
state. 

Sec.  7.  The  board  may  employ  a  secretary,  actuary,  accountants,  inspectors, 
examiners,  experts,  clerks,  stenographers,  and  other  assistants,  and  fix  their 
compensation.  Such  employments  and  compensation  shall  be  first  approved  by 
the  governor,  and  shall  be  paid  out  of  the  state  treasury.  The  members  of  the 
board,  actuaries,  accountants,  inspectors,  examiners,  experts,  clerks,  stenograph- 
ers, and  other  assistants  that  may  be  employed  shall  be  entitled  to  receive  from 
the  state  treasury  their  actual  and  necessary  expenses  while  traveling  in  the 
business  of  the  board.  Such  expenses  shall  be  itemized  and  sworn  to  by  the  per- 
son who  incurred  the  expense,  and  allowed  by  the  board. 

Sec.  8.  The  board  shall  adopt  reasonable  and  proper  rules  to  govern  its  pro- 
cedure, regulate  and  provide  for  the  kind  and  character  of  notices,  and  the 
services  thereof,  in  cases  of  accident  and  injury  to  employees,  the  nature  and 
extent  of  the  proofs  and  evidence,  and  the  method  of  taking  and  furnishing  the 
same,  to  establish  the  right  to  benefits  of  compensation  from  the  state  insurance 
fund,  hereinafter  provided  for,  the  forms  of  application  of  those  claiming  to  be 
entitled  to  benefits  or  compensation  therefrom,  the  method  of  making  investiga- 
tions, physical  examinations  and  inspections,  and  prescribe  the  time  within  which, 
adjudications  and  awards  shall  be  made. 

^ec.  9.  Every  employer  shall  furnish  the  board,  upon  request,  all  information 

required  by  it  to  carry  out  the  purposes  of  this  act.     The  board,  or  any  member 

thereof,  or  any  person  employed  by  the  board  for  that  purpose,  shall  have  the- 

right  to  examine  under  oath  any  employer  or  officer,  agent  or  employee  thereof. 

Sec.  10.  Every  employer  receiving  from  the  board  any  blank,  with  directions 
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to  fill  the  same,  shall  cause  the  same  to  be  properly  filled  out  as  to  answer  fully 
and  correctly  all  questions  therein  propounded,  and  if  unable  to  do  so  shall 
give  good  and  sufficient  reasons  for  such  failure.  Answers  to  such  questions  shall 
be  verified  under  oath  and  returned  to  the  board  within  the  period  fixed  by 
the  board  for  such  return. 

Sec.  11.  Each  member  of  the  board,  the  secretary,  and  every  inspector  or  ex- 
aminer appointed  by  the  board  shall,  for  the  purposes  contemplated  by  this  act, 
have  power  to  administer  oaths,  certify  to  official  acts,  take  depositions,  issue 
subpoenas,  compel  the  attendance  of  witnesses  and  the  production  of  books,  ac- 
counts, papers,  records,  documents,  and  testimony. 

Sec.  12.  In  case  of  disobedience  of  any  person  to  comply  with  the  order  of  the 
board,  or  subpoena  issued  by  it  as  one  of  its  inspectors,  or  examiners,  or  on  the 
refusal  of  a  witness  to  testify  to  any  matter  regarding  which  he  may  be  law- 
fully interrogated,  or  refuse  to  permit  an  inspection  as  aforesaid,  the  probate 
judge  of  the  county  in  which  the  person  resides,  on  application  of  any  member 
of  the  board,  or  any  inspector  or  examiner  appointed  by  it,  shall  compel  obe- 
dience by  attachment  proceedings  as  for  contempt,  as  in  the  case  of  disobedience 
of  the  requirements  of  subpoenas  issued  from  such  court  on  a  refusal  to  testify 
therein. 

Sec.  13.  Each  officer  who  serves  such  subpoena  shall  receive  the  same  fees  as  a 
sheriff,  and  each  witness  who  appears,  in  obedience  to  a  subpoena,  before  the 
board  or  an  inspector  or  examiner,  shall  receive  for  his  attendance  the  fees  and 
mileage  provided  for  witnesses  in  civil  cases  in  courts  of  common  pleas,  which 
shall  be  audited  and  paid  from  the  state  treasury  in  the  same  manner  as  other 
expenses  are  audited  and  paid,  upon  the  presentation  of  proper  vouchers  ap- 
proved by  any  two  members  of  the  board.  No  witness  subpoenaed  at  the  instance 
of  a  party  other  than  the  board  or  an  inspector  shall  be  entitled  to  compensation 
from  the  state  treasury  unless  the  board  shall  certify  that  his  testimony  was 
material  to  the  matter  investigated. 

Sec.  14.  In  an  investigation,  the  board  may  cause  depositions  of  witnesses 
residing  within  or  without  the  state  to  be  taken  in  the  manner  prescribed  by 
the  law  for  like  depositions  in  civil  actions  in  the  court  of  common  pleas. 

Sec.  15.  A  transcribed  copy  of  the  evidence  and  proceedings,  or  any  specific 
part  thereof,  or  any  investigation,  by  a  stenographer  appointed  by  the  board, 
being  certified  by  such  stenographer  to  be  a  true  and  correct  transcript  of  the 
testimony  on  the  investigation,  or  of  a  particular  witness,  or  of  a  specific  part 
thereof,  carefully  compared  by  him  with  his  original  notes,  and  to  be  a  correct 
statement  of  the  evidence  and  proceedings  had  on  such  investigation  so  purport- 
ing to  be  taken  and  subscribed,  may  be  received  in  evidence  by  the  board  with 
the  same  effect  as  if  such  stenographer  were  present  and  testified  to  the  facts  so 
certified.  A  copy  of  such  transcript  shall  be  furnished  on  demand  to  any  party 
•upon  the  payment  of  the  fee  therefor,  as  provided  for  transcript  in  courts  of 
■common  pleas. 

Sec.  16.  The  board  shall  prepare  and  furnish  blank  forms,  and  provide  in  its 
rules  for  their  distribution  so  that  the  same  may  be  readily  available,  of  appli- 
cation for  benefits  or  compensation  from  the  state  insurance  fund,  notices  to 
employers,  proofs  of  injury  or  death,  or  medical  attendance,  of  employment  and 
wage  earnings,  and  such  other  blanks  as  may  be  deemed  proper  and  advisable. 
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and  it  shall  be  the  duty  of  insured  employers  to  constantly  keep  on  hand  a  suffi- 
cient supply  of  such  blanks. 

Sec.  17.  The  state  liability  board  of  awards  shall  classify  employments  withi 
respect  to  their  degree  of  hazard,  and  determine  the  risks  of  the  different  classes' 
and  fix  the  rates  of  premium  of  the  risks  of  the  same,  based  upon  the  total  pay 
roll  and  number  of  employees  in  each  of  said  classes  of  employment,  sufficiently 
large  to  provide  an  adequate  fund  for  the  compensation  provided  for  in  this  act, 
and  to  create  a  surplus  sufficiently  large  to  guarantee  a  state  insurance  fund 
from  year  to  year. 

Sec.  18.  Tlie  state  liability  board  of  awards  shall  establish  a  state  insurance 
fund  from  premiums  paid  thereto  by  employers  and  employees  as  herein  pro- 
vided, according  to  the  rates  of  risk  in  the  classes  established  by  it,  as  herein 
provided,  for  the  benefit  of  employees  of  employers  that  have  paid  the  premium 
applicable  to  the  classes  to  which  they  belong  and  for  the  benefit  of  the  depend- 
ents of  sucli  employees,  and  shall  adopt  rules  and  regulations  with  respect  to 
the  collection,  maintenance,  and  disbursement  of  said  fund. 

See.  19.  The  treasurer  of  state  shall  be  the  custodian  of  the  state  insurance 
fund,  and  all  disbursements  therefrom  shall  be  paid  by  him,  but  upon  vouchers 
signed  by  any  two  members  of  the  state  liability  board  of  awards. 

Sec.  20.  The  treasurer  of  state  shall  give  a  separate  and  additional  bond,  in 
such  amount  as  may  be  fixed  by  the  governor,  and  with  sureties  to  his  approval,, 
conditioned  for  the  faithful  performance  of  his  duties  as  custodian  of  the  state- 
insurance   fund   herein   provided  for. 

Sec.  20.-1.  Any  employer  who  employs  five  or  more  workmen  or  operatives, 
regularly  in  the  same  business,  or  in  or  about  the  same  establishment  who  shall 
pay  into  the  state  insurance  fund  the  premiums  provided  by  this  act,  shall  not 
be  liable  to  respond  in  damages  at  common  law  or  by  statute,  save  as  herein- 
after provided,  for  injuries  or  death  of  any  such  employee,  wherever  occurring,, 
during  the  period  covered  by  such  premiums,  provided  the  injured  employee  has 
remained  in  his  service  with  notice  that  his  employer  has  paid  into  the  state 
insurance  fund  the  premiums  provided  by  this  act;  the  continuation  in  the 
service  of  such  employer  with  such  notice,  shall  be  deemed  a  waiver  by  the  em- 
ployee of  his  right  of  action  as  aforesaid. 

Each  employer  paying  the  premiums  provided  by  this  act  into  the  state  in- 
surance fund  shall  post  in  conspicuous  places  about  his  place  or  places  of  busi- 
ness typewritten  or  printed  notices  stating  the  fact  that  he  has  made  such  pay- 
ment; and  the  same,  when  so  posted,  shall  constitute  sufficient  notice  to  his;- 
employees  of  the  fact  that  he  has  made  such  payment;  and  of  any  subsequent, 
payments  he  may  make  after  such  notices  have  been  posted. 

See.  20-2.  For  the  purpose  of  creating  such  state  insurance  fund,  each  em- 
ployer who  employs  five  or  more  workmen  or  operatives  regularly  in  the  same 
business,  or  in  or  about  the  same  establishment,  and  his  employees  in  this  state,, 
having  elected  to  accept  the  provisions  of  this  act,  shall  pay,  on  or  before  Jan- 
uary 1,  1912,  and  semiannually  thereafter,  the  premiums  of  liability  risk  in  the- 
classes  of  employment  as  may  be  determined  and  published  by  the  state  liabilit^r 
board  of  awards.  The  said  employers  for  themselves  and  their  employees  shall 
make  such  payments  to  the  state  treasurer  of  Ohio,  who  shall  receive  and  place- 
the  same  to  the  credit  of  such  state  insurance  fund.  The  premiums  provided  for 
in  this  act  shall  be  paid  by  the  employer  and  employees  in  the  following  propor- 
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tions,  to  wit:  90  per  cent  of  the  premium  shall  be  paid  by  the  employer  and  10 
per  cent  by  the  employees.  Each  employer  is  authorized  to  deduct  from  the  pay 
roll  of  his  employees  10  per  cent  of  the  said  premiums  for  any  premium  period 
in  proportion  to  the  pay  roll  of  such  employees;  no  deduction  shall  be  made  ex- 
cept for  that  portion  of  the  premium  period  antedating  such  pay  roll.  Each 
employer  shall  give  a  receipt  to  each  employee  showing  the  amount  v>hich  has 
been  deducted  and  paid  into  the  state  insurance  fund. 

See.  21.  The  state  liability  board  of  awards  shall  disburse  the  state  insurance 
fund  to  such  employees  of  employers  as  have  paid  into  said  fund  the  premiums 
applicable  to  the  classes  to  which  they  belong,  that  have  been  injured  in  the 
course  of  their  employment,  wheresoever  such  injury  has  occurred,  and  which 
have  not  been  purposely  self-inflicted,  or  to  their  dependents  in  case  death  has 
ensued. 

Sec.  21-1.  All  employers  who  employ  five  or  more  workmen  or  operatives 
regularly  in  the  same  business,  or  in  or  about  the  same  establishment  who  shall 
not  pay  into  the  state  insurance  fund  the  premiums  provided  by  this  act,  shall 
be  liable  to  their  employees  for  damages  suffered  by  reason  of  personal  injuries 
sustained  in  the  course  of  employment  caused  by  the  wrongful  act,  neglect  or 
default  of  the  employer,  or  any  of  the  employer's  officers,  agents,  or  employees, 
and  also  to  the  personal  representatives  of  such  employees  where  death  results 
from  such  injuries  and  in  such  action  the  defendant  shall  not  avail  himself  or 
itself  of  the  following  common-law  defenses: 

The  defense  of  the  fellow  servant  rule,  the  defense  of  the  assumption  of  risk, 
or  the  defense  of  contributory  negligence. 

Sec.  21-2.  But  where  a  personal  injury  is  suffered  by  an  employee,  or  when 
death  results  to  an  employee  from  personal  injuries  while  in  the  employ  of  an 
employer  in  the  course  of  emplojTnent,  and  such  employer  has  paid  into  the 
state  insurance  fund  the  premium  provided  for  in  this  act,  and  in  case  such 
injury  has  arisen  from  the  wilful  act  of  such  employer,  or  any  of  such  employer's 
officers  or  agents  or  from  the  failure  of  such  employer,  or  any  of  such  employ- 
er's officers  or  agents,  to  comply  with  any  municipal  ordinance  or  lawful  order 
of  any  duly  authorized  officer,  or  any  statute  for  the  protection  of  the  life  or 
safety  of  employees,  then  in  such  event,  nothing  in  this  act  contained  shall 
affect  the  civil  liability  of  such  employer,  but  such  injured  employee,  or  his  legal 
representatives  in  case  death  results  from  the  injury,  may,  at  his  option,  either 
claim  compensation  under  this  act  or  institute  proceedings  in  the  courts  for  his 
damage  on  account  of  such  Injury,  and  such  employer  shall  not  be  liable  for  any 
injury  to  any  employee,  or  to  his  legal  representative  in  case  death  results,  ex- 
cept as  provided  in  this  act. 

Every  employee,  or  legal  representative  in  case  death  results,  who  makes  ap- 
plication for  an  award  from  the  state  liability  board  of  awards,  waives  his  right 
to  exercise  his  option  to  institute  proceedings  in  any  court.  Every  employee 
or  his  legal  representative  in  case  death  results,  who  exercises  his  option  to 
institute  proceedings  in  court  as  provided  in  §  21-2  waives  his  right  to  any 
award;  except  as  provided  in  §  36  of  this  act. 

Sec.  23.  The  board  shall  disburse  and  pay  from  the  fund,  for  such  injury, 
to  such  employees,  such  amounts  for  medical,  nurse  and  hospital  services  and 
medicines,  as  it  may  deem  proper,  not,  however  in  any  case,  to  exceed  the  sum 
of  $200  in  addition  to  such  award  to  such  employee. 
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Sec.  24.  In  case  death  ensues  from  the  injury,  reasonable  funeral  expenses, 
not  to  exceed  $150  shall  be  paid  from  the  fund,  in  addition  to  such  award  to 
.such  employee. 

Sec.  25.  No  benefit  shall  be  allowed  for  the  first  week  after  the  injury  is  re-  , 
ceived,  except  the  disbursement  provided  for  in  the  next  two  preceding  sections. 

Sec.  20.  In  case  of  temporary  or  partial  disability,  the  employee  shall  receive 
665  per  cent  of  the  impairment  of  his  earning  capacity  during  the  continuance 
thereof,  not  to  exceed  a  maximum  of  $12  per  week,  and  not  less  than  a  minimum 
of  $5  per  week,  if  the  employee's  wages  were  less  than  $5  per  week,  then  he 
shall  receive  his  full  wages;  but  not  to  continue  for  more  than  six  years  from 
the  date  of  the  injury,  nor  to  exceed  $3,400  in  amount  from  that  injury. 

Sec.  27.  In  case  of  permanent  total  disability  the  award  shall  be  66|  per  cent 
of  the  average  weekly  wage,  and  shall  continue  until  the  death  of  such  person 
so  totally  disabled,  but  not  to  exceed  a  maximum  of  $12  per  week,  and  not  less 
than  a  minimum  of  $5  per  week,  if  the  employee's  wages  were  less  than  $5  per 
week,  then  he  shall  receive  his  full  wages. 

Sec.  28.  In  case  the  injury  causes  death  within  the  period  of  two  years  the 
benefits  shall  be  in  the  amounts  and  to  the  persons  following: 

1.  If  there  be  no  dependents,  the  disbursements  from  the  insurance  fund  shall 
be  limited  to  the  expense  provided  for  in  §§  23  and  24. 

2.  If  there  are  wholly  dependent  persons  at  the  time  of  the  death,  the  pay- 
ment shall  be  66f  per  cent  of  the  average  weekly  wage  and  to  continue  for  the 
remainder  of  the  period  between  the  date  of  the  death  and  six  years  aiter  the 
date  of  the  injury,  and  not  to  amount  to  more  than  a  maximum  of  $3,400,  nor 
less  than  a  minimum  of  $1,500. 

3.  If  there  are  partly  dependent  persons  at  the  time  of  the  death,  the  pay- 
ment shall  be  66§  per  cent  of  the  average  weekly  wage  and  to  continue  for  all 
of  such  portion  of  the  period  of  six  years  after  the  date  of  the  injury,  as  the 
board  in  each  case  may  determine,  and  not  to  amount  to  more  than  a  maximum 
of  $3,400. 

Sec.  29.  The  benefits,  in  case  of  death,  shall  be  paid  to  such  one  or  more  of 
the  dependents  of  the  decedent,  for  the  benefit  of  all  the  dependents,  as  may  be 
determined  by  the  board,  which  may  apportion  the  benefits  among  the  depend- 
ents in  such  manner  as  it  may  deem  just  and  equitable.  Payment  to  a  de- 
pendent subsequent  in  right  may  be  made,  if  the  board  deem  proper,  and  shall 
•operate  to  discharge  all  other  claims  therefor. 

Sec.  30.  The  dependent  or  person  to  whom  benefits  are  paid  shall  apply  the 
.same  to  the  use  of  the  several  beneficiaries  thereof  according  to  their  respective 
claims  upon  the  decedent  for  support,  in  compliance  with  the  finding  and  direc- 
"tion  of  the  board. 

Sec.  31.  The  average  weekly  wage  of  the  injured  person  at  the  time  of  the 
injury  shall  be  taken  as  the  basis  upon  which  to  compute  the  benefits. 

Sec.  32.  If  it  is  established  that  the  injured  employee  was  of  such  age  and 
experience  when  injured  as  that  under  natural  conditions  his  wages  would  be 
expected  to  increase,  the  fact  may  be  considered  in  arriving  at  his  average 
weekly  wage. 

Sec.  33.  The  power  and  juriediction  of  the  board  over  each  case  shall  be  con- 
-tinuing,  and  it  may  from  time  to  time  make  such  modification  or  change  with 
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respect  to  former  findings  or  orders  with  respect  thereto,  as,  in  its  opinion, 
may  be  justified. 

Sec.  34.  The  board,  under  special  circumstances,  and  when  the  same  is  deemed 
advisable,  may  commute  periodical  benefits  to  one  or  more  lump  sum  payments. 

Sec.  35.  Benefits  before  payment  shall  be  exempt  from  all  claims  or  creditors 
and  from  any  attachment  or  execution,  and  shall  be  paid  only  to  such  employees 
or  their  dependents. 

Sec.  36.  The  board  shall  have  full  power  and  authority  to  hear  and  determine 
all  questions  within  its  jurisdiction,  and  its  decision  thereon  shall  be  final. 

Provided,  however,  in  case  the  final  action  of  such  board  denies  the  right  of 
the  claimant  to  participate  at  all  in  such  fund  on  the  ground  that  the  injury 
was  self-inflicted  or  on  the  ground  that  the  accident  did  not  arise  in  the  course 
of  employment,  or  upon  any  other  ground  going  to  the  basis  of  the  claimant's 
right,  then  the  claimant  within  thirty  (30)  days  after  the  notice  of  the  final 
action  of  such  board  may,  by  filing  his  appeal  in  the  common  pleas  court  of 
the  county  wherein  the  injury  was  inflicted,  be  entitled  to  a  trial  in  the  ordinary 
way,  and  be  entitled  to  a  jury  if  he  demands  it.  In  such  a  proceeding,  the 
prosecuting  attorney  of  the  county,  without  additional  compensation,  shall  rep- 
resent the  state  liability  board  of  awards,  and  he  shall  be  notified  by  the  clerk, 
forthwith  of  the  filing  of  such  appeal. 

Within  thirty  days  after  filing  his  appeal,  the  appellant  shall  file  a  petition, 
in  the  ordinary  form  against  such  board  as  defendant  and  further  pleadings^ 
shall  be  had  in  said  cause  according  to  the  rules  of  civil  procedure,  and  the 
court,  or  the  jury,  under  the  instructions  of  the  court,  if  a,  jury  is  demanded, 
shall  determine  the  right  of  the  claimant;  and,  if  they  determine  the  right  in 
his  favor,  shall  fix  his  compensation  within  the  limits  and  under  the  rules  pre- 
scribed in  this  act;  and  any  final  judgment  so  obtained  shall  be  paid  by  the 
state  liability  board  of  awards  out  of  the  state  insurance  fund  in  the  same  man- 
ner as  such  awards  are  paid  by  such  board. 

The  costs  of  such  proceeding,  including  a  reasonable  attorneys'  fee  to  the 
claimant's  attorney,  to  be  fixed  by  the  trial  judge,  shall  be  taxed  against  the 
unsuccessful  party.  Either  party  shall  have  the  right  to  prosecute  error  as  in 
the  ordinary  civil  cases. 

Sec.  36-1.  Such  board  shall  not  be  bound  by  the  usual  common-law  or  statu- 
tory rules  of  evidence  or  by  any  technical  or  formal  rules  of  procedure,  other 
than  as  herein  provided,  but  may  make  the  investigation  in  such  manner  as  in 
their  judgment  is  best  calculated  to  ascertain  the  substantial  rights  of  the  par- 
ties and  to  carry  out  justly  the  spirit  of  this  act. 

Sec.  37.  The  board  may  make  necessary  expenditures  to  obtain  statistical' 
and  other  information  to  establish  the  classes  provided  for  in  §  17.  The  salaries- 
and  compensation  of  the  secretary,  and  all  actuaries,  accountants,  inspectors,, 
examiners,  experts,  clerks,  and  other  assistants,  and  all  other  expenses  of  the 
board  herein  authorized,  including  the  premium  to  be  paid  by  the  state  treasur- 
er for  the  bond  to  be  furnished  by  him,  shall  be  paid  out  of  the  state  treasury 
upon  vouchers,  signed  by  two  of  the  members  of  such  board,  presented  to  the 
auditor  of  state,  who  shall  issue  his  warrant  therefor  as  in  other  cases. 

Sec.  38.  No  provision  of  this  act  relating  to  the  amount  of  compensation  shall 
be  considered  by  or  called  to  the  attention  of  the  jury  on  the  trial  of  any  action, 
to  recover  damages  as  herein  provided. 
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Sec.  39.  Annually  on  or  before  the  15th  day  of  November,  such  board,  under 
the  oath  of  at  least  two  of  its  members,  shall  make  a  report  to  the  governor 
which  shall  include  a  statement  of  the  number  of  awards  made  by  it,  and  a 
general  statement  of  the  causes  of  the  accidents  leading  to  the  injuries  for 
which  the  awards  were  made,  a  detailed  statement  of  the  disbursements  from 
the  expense  fund,  and  the  condition  of  its  respective  funds,  together  with  any 
other  matters  which  such  board  deems  it  proper  to  call  to  the  attention  of  the 
governor,  including  any  recommendations  it  may  have  to  make. 

Sec.  40.  The  expense  of  such  board  in  carrying  out  the  provisions  of  this  act 
shall  be  paid  until  January  1,  1912,  out  of  the  general  revenue  of  the  state 
not  otherwise  appropriated.  Such  expense  shall  not  exceed  $25,000  in  addition 
to  the  salaries  of  members  of  such  board. 

Sec.  41.  The  expenses   of   such  board  in  carrying  out  the  provisions  of  this 
act   shall   be  paid  from   January   1st,   1912,  to  January   1st,   1913,   out   of  the 
general    revenue  fund   of  the   state  not   otherwise   appropriated.     Such  expense- 
shall  not  exceed  $100,000  in  addition  to  the  salary  of  the  members. 

Rhode  Island. — The  Ehode  Island  act  (approved  April  29,  1912)' 
is  as  follows : 

Article  I. 

Sec.  1.  In  an  action  to  recover  damages  for  personal  injury  sustained  by 
accident  by  an  employee  arising  out  of  and  in  the  course  of  his  employment, 
or  for  death  resulting  from  personal  injury  so  sustained,  it  shall  not  be  a  de- 
fense (o)  that  the  employee  was  negligent;  (6)  that  the  injury  was  caused  by 
the  negligence  of  a  fellow  employee;  (c)  tliat  the  employee  has  assumed  the  risk 
of  the  injury. 

Sec.  2.  The  provisions  of  this  act  shall  not  apply  to  actions  to  recover  dam- 
ages for  personal  injuries,  or  for  death  resulting  from  personal  injuries,  sus- 
tained by  employees  engaged  in  domestic  service  or  agriculture. 

Sec.  3.  The  provisions  of  this  act  shall  not  apply  to  employers  who  employ 
five  or  less  workmen  or  operatives  regularly  in  the  same  business,  but  such 
employers  may,  by  complying  with  the  provisions  of  §  5  of  this  article  become 
subject  to  the  provisions  of  this  act. 

Sec.  4.  The  provisions  of  §  1  of  this  article  shall  not  apply  to  actions  to  re- 
cover damages  for  personal  injuries,  or  for  death  resulting  from  personal  in- 
juries sustained  by  employees  of  an  employer  who  has  elected  to  become  subject 
to  the  provisions  of  this  act  as  provided  in  §  5  of  this  article. 

Sec.  5.  Such  election  on  the  part  of  the  employer  shall  be  made  by  filing 
with  the  commissioner  of  industrial  statistics  a  written  statement  to  the  effect 
that  he  accepts  the  provisions  of  this  act,  and  by  giving  reasonable  notice  of 
such  election  to  his  workmen  by  posting  and  keeping  continuously  posted  copies 
of  such  statement  in  conspicuous  places  about  the  place  where  his  workmen  are 
employed,  the  filing  of  which  statement  and  the  giving  of  which  notice  shall 
operate  to  subject  such  employer  to  the  provisions  of  this  act  and  all  acts  amend- 
atory thereof  for  the  term  of  one  year  from  the  date  of  the  filing  of  such  state- 
ment, and  thereafter,  without  further  act  on  his  part,  for  successive  terms  of 
one  year,  each,  unless  such  employer  shall,  at  least  sixty  days  prior  to  the  ex- 
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piration  of  such  first  or  any  succeeding  J'ear,  file  with  said  commissioner 
a.  notice  in  writing  to  the  effect  that  he  desires  to  withdraw  his  election  to  be 
subject  to  the  provisions  of  this  act  and  shall  give  reasonable  notice  to  his 
workmen  as  above  provided.  Blank  forms  of  election  and  withdrawal  as  herein 
provided,  shall  be  furnished  by  said  commissioner. 

Sec.  6.  An  employee  of  an  employer  who  shall  have  elected  to  become  subject 
to  the  provisions  of  this  act  as  provided  in  §  5  of  this  article  shall  be  held  to 
have  waived  his  right  of  action  at  common  law  to  recover  damages  for  personal 
injuries,  if  he  shall  not  have  given  his  employer  at  the  time  of  his  contract  of 
hire  notice  in  writing  that  he  claimed  such  right,  and  within  ten  days  thereafter 
have  filed  a  copy  thereof  with  the  commissioner  of  industrial  statistics,  or,  if 
the  contract  of  hire  was  made  before  the  employer  so  elected,  if  the  employee 
shall  not  have  given  the  said  notice  and  filed  the  same  with  said  commissioner 
within  ten  days  after  notice  by  the  employer,  as  above  provided,  of  such  election ; 
and  such  waiver  shall  continue  in  force  for  the  term  of  one  year,  and  thereafter 
without  further  act  on  his  part,  for  successive  terms  of  one  year,  each,  unless 
such  employee  shall,  at  least  sixty  days  prior  to  the  expiration  of  such  first  or 
.any  succeeding  year,  file  with  the  said  commissioner  a  notice  in  writing  to  the 
.  efl'ect  that  he  desires  to  claim  his  said  right  of  action  at  common  law,  and  with- 
in ten  days  thereafter  shall  give  notice  thereof  to  his  employer.  A  minor  work- 
ing at  an  age  legally  permitted  under  the  laws  of  this  state  shall  be  deemed 
sui  juris  for  the  purpose  of  this  act,  and  no  other  person  shall  have  any  cause 
.of  action  or  right  to  compensation  for  an  injury  to  such  minor  employee  except 
as  expressly  provided  in  this  act;  but  if  said  minor  shall  have  a  parent  living 
or  a  guardian,  such  parent  or  guardian,  as  the  case  may  be,  may  give  the  notice 
,  and  file  a  copy  of  the  same  as  herein  provided  by  this  section,  and  such  notice  shall 
bind  the  minor  in  the  same  manner  that  adult  employees  are  bound  under  the 
provisions  of  this  act.  In  case  no  such  notice  is  given,  such  minor  shall  be  held 
to  have  waived  his  right  of  action  at  common  law  to  recover  damages  for  per- 
.sonal  injuries.  Any  employee  or  the  parent  or  guardian  of  any  minor  employee, 
vpho  has  given  notice  to  the  employer  that  he  claimed  his  right  of  action  at 
common  law,  may  waive  such  claim  by  a  notice  in  writing,  which  shall  take 
effect  five  days  after  the  delivery  to  the  employer  or  his  agent. 

Sec.  7.  The  right  to  compensation  for  an  injury,  and  the  remedy  therefor 
granted  by  this  act,  shall  be  in  lieu  of  all  rights  and  remedies  as  to  such  injury 
now  existing,  either  at  common  law  or  otherwise;  and  such  rights  and  remedies 
shall  not  accrue  to  employees  entitled  to  compensation  under  this  act  while  it 
is  in  effect. 

Abticle  II. 

Sec.  1.  If  an  employee  who  has  not  given  notice  of  his  claim  of  common-law 
Tights  of  action,  or  who  has  given  such  notice  and  has  waived  the  same,  as  pro- 
vided in  §  6  of  article  I,  receives  a  personal  injury  by  accident  arising  out  of 
and  in  the  course  of  his  employment,  he  shall  be  paid  compensation,  as  herein- 
after provided,  by  the  employer  who  shall  have  elected  to  become  subject  to  the 
provisions  of  this  act. 

Sec.  2.  No  compensation  shall  be  allowed  for  the  injury  or  death  of  an  em- 
ployee where  it  is  proved  that  his  injury  or  death  was  occasioned  by  his  wilful 
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intention  to  bring  about  the  injury  or  death  of  himself  or  of  another,  or  that 
.the  same  resulted  from  liis  intoxication  while  on  duty. 

Sec.  3.  Contingent  fees  of  attorneys  for  services  under  this  act  shall  be  subject 
io  the  approval  of  the  superior  court. 

iSec.  4.  No  compensation  except  as  provided  by  §  12  of  this  article  shall  be 
paid  under  this  act  for  any  injury  which  does  not  incapacitate  the  employee  for 
■a.  period  of  at  least  two  weeks  from  earning  full  wages,  but  if  such  incapacity 
extends  beyond  the  period  of  two  weeks,  compensation  shall  begin  on  the  fifteenth 
day  after  the  injury. 

Sec.  5.  During  the  first  two  weeks  after  the  injury  the  employer  shall  furnish 
reasonable  medical  and  hospital  services,  and  medicines  when  they  are  needed, 
the  amount  of  the  charge  for  such  services  to  be  fixed,  in  case  of  the  failure  of 
■the  employer  and  employee  to  agree,  by  the  superior  court. 

Sec.  6.  If  death  results  from  the  injury,  the  employer  shall  pay  the  dependents 
of  the  employee  wliolly  dependent  upon  his  earnings  for  support  at  the  time 
of  his  injury  a  weekly  payment  equal  to  one  half  his  average  weekly  wages, 
earnings  or  salary,  but  not  more  than  $10  nor  less  than  $4  a  week,  for  a  period 
of  three  hundred  weeks  from  the  date  of  the  injury:  Provided,  however,  that, 
if  the  dependent  of  the  employee  to  whom  the  compensation  shall  be  payable 
upon  his  death  is  the  widow  of  such  employee,  upon  her  death  the  compensation 
thereafter  payable  under  this  act  shall  be  paid  to  the  child  or  children  of  the 
.deceased  employee  including  adopted  and  stepchildren,  under  the  age  of  eighteen 
years,  or  over  said  age  but  physically  or  mentally  incapacitated  from  earning, 
dependent  upon  the  widow  at  the  time  of  her  death.  In  case  there  is  more  than 
one  child  thus  dependent,  the  compensation  shall  be  divided  equally  among  them. 
If  the  employee  leaves  dependents  only  partly  dependent  upon  his  earnings  for 
.support  at  the  time  of  his  injury,  the  employer  shall  pay  such  dependents  for 
a,  period  of  three  hundred  weeks  from  thei  date  of  the  injury  a  weekly  compen- 
sation equal  to  the  same  proportion  of  the  weekly  payments  herein  provided  for 
the  benefit  of  persons  wholly  dependent  as  the  amount  contributed  annually  by 
the  employee  to  such  partial  dependents  bears  to  the  annual  earnings  of  the 
deceased  at  the  time  of  injury.  When  weekly  payments  have  been  made  to  an 
injured  employee  before  his  death,  the  compensation  to  dependents  shall  begin 
from  the  date  of  the  last  of  such  payments,  but  shall  not  continue  more  than 
three  hundred  weeks  from  the  date  of  the  injury.  Provided,  however,  that,  if 
the  deceased  leaves  no  dependents  at  the  time  of  the  injury,  the  employer  shall 
not  be  liable  to  pay  compensation  under  this  act,  except  as  specifically  provided 
in  §  9  of  this  article. 

Sec.  7.  The  following  persons  shall  be  conclusively  presumed  to  be  wholly  de- 
pendent for  support  upon  a  deceased  employee:  — 

(a)  A  wife  upon  a  husband  with  whom  she  lives  or  upon  whom  she  is  de- 
pendent at  the  time  of  his  death. 

(&)  A  husband  upon  a  wife  with  whom  he  lives  or  upon  whom  he  is  dependent 
at  the  time  of  her  death. 

(c)  A  child  or  children,  including  adopted  and  stepchildren,  under  the  age 
of  eighteen  years,  or  over  said  age,  but  physically  or  mentally  incapacitated  from 
earning,  upon  the  parent  with  whom  he  is  or  they  are  living  or  upon  whom  ho 
or  they  are  dependent  at  the  time  of  the  death  of  such  parent,  there  being  no 
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surviving  dependent  parent.     In  case  there  is  more  than  one  child  thus  depend- 
ent, the  compensation  hereunder  shall  be  divided  equally  among  them. 

In  all  other  cases,  questions  of  entire  or  partial  dependency  shall  be  deter- 
mined in  accordance  with  the  fact  as  the  fact  may  have  been  at  the  time  of 
the  injury.  In  such  other  cases,  if  there  is  more  than  one  person  wholly  de- 
pendent, the  compensation  shall  be  divided  equally  among  t'lem,  and  persons 
partly  dependent,  if  any,  shall  receive  no  part  thereof  during  tlie  period  in  which 
compensation  is  paid  to  persons  wholly  dependent.  If  there  is  no  one  wholly 
dependent  and  more  than  one  person  partly  dependent,  the  compensation  shall 
be  divided  among  them  according  to  the  relative  extent  of  their  dependency. 

Sec.  8.  No  person  shall  be  considered  a  dependent  unless  he  is  a  member  of 
the  employee's  family  or  next  of  kin  wholly  or  partly  dependent  upon  the  wages, 
earnings,  or  salary  of  the  employee  for  support  at  the  time  of  the  injury. 

Sec.  9.  If  the  employee  dies  as  a  result  of  the  injury,  leaving  no  dependents, 
at  the  time  of  the  injury,  the  employer  shall  pay,  in  addition  to  any  compensa- 
tion provided  for  in  this  act  the  reasonable  expense  of  his  last  sickness  and 
burial,  which  shall  not  exceed  $200. 

Sec.  10.  While  the  incapacity  for  work  resulting  from  the  injury  is  total, 
the  employer  shall  pay  the  injured  employee  a  weekly  compensation  equal  to  one 
half  his  average  weekly  wages,  earnings,  or  salary,  but  not  more  than  $10  nor 
less  than  $4  a  week;  and  in  no  case  shall  the  period  covered  by  such  compensa- 
tion be  greater  than  five  hundred  weeks  from  the  date  of  the  injury.  In  the 
following  cases  it  shall,  for  the  purposes  of  this  section,  be  conclusively  pre- 
sumed that  the  injury  resulted  in  permanent  total  disability,  to  wit:  The  total 
and  irrecoverable  loss  of  sight  in  both  eyes,  the  loss  of  both  feet  at  or  above 
the  ankle,  the  loss  of  both  hands  at  or  above  the  wrist,  the  loss  of  one  hand 
and  one  foot,  an  injury  to  the  spine  resulting  in  permanent  and  complete  paraly- 
sis of  the  legs  or  arms,  and  an  injury  to  the  skull  resulting  in  incurable  im- 
becility or  insanity. 

Sec.  11.  While  the  incapacity  for  work  resulting  from  the  injury  is  partial, 
the  employer  shall  pay  the  injured  employee  a  weekly  compensation  equal  tO' 
one  half  the  difference  between  his  average  weekly  wages,  earnings,  or  salary, 
before  the  injury  and  the  average  weekly  wages,  earnings  or  salary  which  he  is. 
able  to  earn  thereafter,  but  not  more  than  $10  a  week;  and  in  no  case  shall  the. 
period  covered  by  such  compensation  be  greater  than  three  hundred  weeks  from 
the  date  of  the  injury. 

Sec.  12.  In  case  of  the  following  specified  injuries  the  amounts  named  in  this. 
section  shall  be  paid  in  addition  to  all  other  compensation  provided  for  in  this, 
act. 

(o)  For  the  loss  by  severance  of  both  hands  at  or  above  the  wristv  or  both 
feet  at  or  above  the  ankle,  or  the  loss  of  one  hand  and  one  foot,  or  the  entire- 
and  irrecoverable  loss  of  the  sight  of  both  eyes,  one  half  of  the  average  weekly 
wages,  earnings  or  salary  of  the  injured  person,  but  not  more  than  $10  nor  less, 
than  $4  a  week,  for  a  period  of  one  hundred  weeks. 

(6)  For  the  loss  by  severance  of  either  hand  at  or  above  the  wrist,  or  either 
foot  at  or  above  the  ankle,  or  the  entire  and  irrecoverable  loss  of  the  sight  of 
cither  eye,  one-half  the  average  weekly  wages,  earnings  or  salary  of  the  injured' ' 
person,  but  not  more  than  $10  nor  less  than  $4  a  week,  for  a  period  of  fifty- 
weeks. 
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(c)  For  the  loss  by  severance  at  or  above  the  second  joint  of  two  or  more 
fingers,  including  tliumbs,  or  toes,  one  half  the  average  weekly  wages,  earnings 
or  salary  of  the  injured  person  but  not  more  than  $10  nor  less  than  $4  a  week, 
for  a  period  of  twenty-five  weeks. 

(d)  For  the  loss  by  severance  of  at  least  one  phalange  of  a  finger,  thumb,  or 
toe,  one  half  the  average  weekly  wages,  earnings,  or  salary  of  the  injured  person, 
but  not  more  than  $10  nor  less  than  $4  a  week,  for  a  period  of  twelve  weeks. 

Sec.  ]3.  The  "average  weekly  wages,  earnings,  or  salary"  of  an  injured  em- 
iployee  .shall  be  computed  as  follows:  — 

(a)  ]f  the  injured  employee  has  worked  in  the  same  employment  in  which  he 
was  working  at  the  time  of  the  accident,  whether  for  the  same  employer  or  not, 
■during  substantially  the  whole  of  the  year  immediately  preceding  his  injury, 
his  "average  weekly  wages"  shall  be  three  hundred  times  the  average  daily 
-wages,  earnings  or  salary  which  he  has  earned  in  such  employment  during  the 
■  days  when  so  employed  and  working  the  number  of  hours  constituting  a  full 
working  day  in  such  employment,  divided  by  fifty-two.  But  where  the  employee 
is  employed  concurrently  by  two  or  more  employers,  for  one  of  whom  he  works 
at  one  time  and  for  another  of  whom  he  works  at  another  time,  his  "average 
weekly  wages"  shall  be  computed  as  if  the  wages,  earnings  or  salary  received 
by  him  from  all  such  employers  were  wages,  earnings  or  salary  earned  in  the 
•employment  of  the  employer  for  whom  he  was  working  at  the  time  of  the  acci- 
dent. 

( 6 )  If  the  injured  employee  has  not  so  worked  in  such  employment  during 
substantially  the  whole  of  such  immediately  preceding  year,  his  "average  weekly 
wages"  shall  be  three  hundred  times  the  average  daily  wages,  earnings,  or  salary 
which  an  employee  of  the  same  class  working  substantially  the  whole  of  such 
immediately  preceding  year  in  the  same  or  a  similar  employment,  in  the  same 
or  a  neighboring  place,  has  earned  in  such  employment  during  the  days  when  so 
employed  and  working  the  number  of  hours  constituting  a  full  working  day  in 
such  employment  divided  by  fifty-two. 

(c)  In  cases  where  the  foregoing  methods  of  arriving  at  the  "average  weekly 
wages,  earnings,  or  salary"  of  the  injured  employee  cannot  reasonably  and  fairly 
be  applied,  such  "average  weekly  wages"  shall  be  taken  at  such  sum  as,  having 
regard  to  the  previous  wages,  earnings  or  salary  of  the  injured  employee,  and 
of  other  employees  of  the  same  or  most  similar  class,  working  in  the  same  or 
•most  similar  employment  in  the  same  or  a  neighboring  locality,  shall  reasonably 
represent  the  weekly  earning  capacity  of  the  injured  employee  at  the  time  of  the 
■accident  in  the  employment  in  which  he  was  working  at  such  time. 

(d)  Where  the  employer  has  been  accustomed  to  pay  to  the  employee  a  sum 
to  cover  any  special  expense  incurred  by  said  employee  by  the  nature  of  his 
employment,  the  sum  so  paid  shall  not  be  reckoned  as  part  of  the  employee's 
wages,  earnings,  or  salary. 

(e)  The  fact  that  an  employee  has  suffered  a  previous  injury,  or  received 
•compensation  therefor,  shall  not  preclude  compensation  for  a  later  injury  or  for 
■death;  but  in  determining  the  compensation  for  the  later  injury  or  death,  his 
"average  weekly  wages"  shall  be  such  sum  as  will  reasonably  represent  his 
"weekly  earning  capacity  at  the  time  of  the  later  injury,  in  the  employment  in 
which  he  was  working  at  such  time,  and  shall  be  arrived  at  according  to,  and 
isubject  to  the  limitations  of,  the  previous  provisions  of  this  section. 
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Sec.  14.  No  savings  or  insurance  of  the  injured  employee,  independent  of  tliis 
act,  shall  be  taken  into  consideration  in  determining  the  compensation  to  be  paid 
hereunder,  nor  shall  benefits  derived  from  any  other  source  than  tlie  employer 
be  considered  in  fixing  the  compensation  under  this  act. 

Sec.  15.  The  compensation  payable  under  this  act  in  case  of  tlie  death  of  tlie 
injured  employee  shall  be  paid  to  his  legal  representatives;  or,  if  he  has  no 
legal  representative,  to  his  dependents  entitled  thereto,  or,  if  he  leaves  no  such 
dependents,  to  the  person  to  whom  the  expenses  for  the  burial  and  last  siel<nes» 
are  due.  If  the  payment  is  made  to  the  legal  representative  of  the  deceased  em- 
ployee, it  shall  be  paid  by  him  to  the  dependents  or  otlier  persons  entitled  tl;oreti> 
under  this  act.  All  payments  of  compensation  under  this  act  shall  cease  upon 
the  death  of  the  employee  from  a  cause  other  than  or  not  induced  by  the  injury 
for  which  he  is  receiving  compensation. 

Sec.  16.  In  case  an  injured  employee  is  mentally  incompetent,  or,  where  death 
results  from  the  injury,  in  case  any  of  his  dependents  entitled  to  compensation 
hereunder  are  mentally  incompetent  or  minors  at  the  time  when  any  right, 
privilege  or  election  accrues  to  him  or  them  under  tliis  act,  his  conservator, 
guardian,  or  next  friend  may,  in  his  behalf,  claim  and  exercise  such  right, 
privilege,  or  election,  and  no  limitation  of  time  in  this  act  provided  shall  run 
so  long  as  such  incompetent  or  minor  has  no  conservator  or  guardian. 

Sec.  17.  No  proceedings  for  compensation  for  an  injury  under  this  act  shall 
be  maintained  unless  a  notice  of  the  injury  shall  have  been  given  to  the  em- 
ployer within  thirty  days  after  the  happening  thereof;  and  unless  the  claim  for 
compensation  with  respect  to  such  injury  shall  have  been  made  within  one  year 
after  the  occurrence  of  the  same,  or,  in  case  of  the  death  of  the  employee,  or  in 
the  event  of  his  physical  or  mental  incapacity,  within  one  year  after  death  or 
the  removal  of  such  physical  or  mental  incapacity. 

Sec.  18.  Such  notice  shall  be  in  writing,  and  shall  state  in  ordinary  language 
the  nature,  time,  place,  and  cause  of  the  injury,  and  the  name  and  address  of 
the  person  injured,  and  shall  be  signed  by  the  person  injured,  or  by  a  person 
in  his  behalf,  or,  in  the  event  of  his  death,  by  his  legal  representative,  or  by  a. 
dependent,  or  by  a  person  in  behalf  of  either. 

Sec.  19.  Such  notice  shall  be  served  upon  the  employer,  or  upon  one  employer, 
if  there  are  more  employers  than  one,  or,  if  the  employer  is  a  corporation,  upon 
any  oflBcer  or  agent  upon  whom  process  may  be  served,  by  delivering  the  same 
to  the  person  on  whom  it  is  to  be  served,  or  by  leaving  it  at  his  last  known 
residence  or  place  of  business,  or  by  sending  it  by  registered  mail  addressed  to 
the  person  to  be  served,  or,  in  the  case  of  a  corporation,  to  the  corporation  Itself, 
at  his  or  its  last  known  residence  or  place  of  business ;  and  such  mailing  of  the 
notice  shall  constitute  completed  service. 

Sec.  20.  A  notice  given  under  the  provisions  of  this  act  shall  not  be  held 
invalid  or  insufficient  by  reason  of  any  inaccuracy  in  stating  the  nature,  time, 
place,  or  cause  of  the  injury,  or  the  name  and  address  of  the  person  injured, 
unless  it  is  shown  that  it  was  the  intention  to  mislead  and  the  employer  was 
in  fact  misled  thereby.  Want  of  notice  shall  not  be  a  bar  to  proceedings  under 
this  act,  if  it  be  shown  that  the  employer  or  his  agent  had  knowledge  of  the 
injury,  or  that  failure  to  give  such  notice  was  due  to  accident,  mistake,  or 
unforeseen  cause. 

Sec.  21.  The  employee  shall,  after  an  injury,  at  reasonable  times  during  the- 
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continuance  of  his  disability,  if  so  requested  by  liis  employer,  submit  himself 
to  an  examination  by  a  physician  or  surgeon  authorized  to  practise  medicine 
under  the  laws  of  the  state,  furnislied  and  paid  for  by  the  employer.  The  em- 
ployee shall  have  the  right  to  have  a  physician,  provided  and  paid  for  by  him- 
self, present  at  such  examination. 

Any  justice  of  the  superior  court  may,  at  any  time  after  an  injury,  on  the- 
petition  of  the  employer  or  employee,  appoint  a  competent  and  impartial 
physican  or  surgeon  to  act  as  a  medical  examiner,  and  the  reasonable  fees  of 
such  medical  examiner  as  fixed  by  the  justice  appointing  him  shall  be  paid  by 
the  party  moving  for   such  appointment. 

Such  medical  examiner  being  first  duly  sworn  to  the  faithful  performance  of 
his  duties  before  the  justice  appointing  him  or  clerk  of  the  court  shall  there- 
upon, and  as  often  as  necessary,  examine  such  injured  employee  in  order  to 
determine  the  nature,  extent,  and  probable  duration  of  the  injury.  Such 
medical  examiner  shall  file  a  report  of  every  examination  made  of  such  employee 
in  the  office  of  the  clerk  of  the  superior  court  having  jurisdiction  of  the  matter 
as  provided  in  §  16  of  article  III.  of  this  act,  and  such  report  shall  be  produced 
in  evidence  in  any  hearing  or  proceeding  to  determine  the  amount  of  compensa- 
tion due  such  employee  under  the  provisions  of  this  act.  If  such  employee 
refuses  to  submit  himself  for  any  examination  provided  for  in  this  act,  or  in- 
any  way  obstructs  any  such  examination,  his  rights  to  compensation  shall  be 
suspended  and  his  compensation  during  such  period  of  suspension  may  be  for- 
feited. 

Sec.  22.  No  agreement  by  an  employee  except  as  provided  in  article  IV.  to- 
waive  his  rights  to  compensation  under  this  act  shall  be  valid. 

Sec.  23.  No  claims  for  compensation  under  this  act,  or  under  any  alternative 
scheme  permitted  by  article  IV.  of  this  act,  shall  be  assignable,  or  subject  to- 
attachment,  or  liable  in  any  way  for  any  debts. 

Sec.  24.  The  claim  for  compensation  under  this  act,  or  under  any  alternative 
scheme  permitted  by  article  IV.  of  this  act,  and  any  decree  on  any  such  claim, 
shall  be  entitled  to  a  preference  over  the  unsecured  debts  of  the  employer  here- 
after contracted  to  the  same  amount  as  the  wages  of  labor  are  now  preferred  by 
the  laws  of  this  state;  but  nothing  herein  shall  be  constructed  as  impairing  any 
lien  which  the  employee  may  have  acquired. 

Sec.  25.  In  case  payments  have  continued  for  not  less  than  six  months  either 
party  may,  upon  due  notice  to  the  other  party,  petition  the  superior  court  for 
an  order  commuting  the  future  payments  to  a  lump  sum.  Such  petition  shall 
be  considered  by  the  superior  court,  and  may  be  summarily  granted  where  it  is 
shown  to  the  satisfaction  of  the  court  that  the  payment  of  a  lump  sum  in  lieu  of 
future  weekly  payments  will  be  for  the  best  interest  of  the  person  or  persons 
receiving  or  dependent  upon  such  compensation,  or  that  the  continuance  of 
weekly  payments  will,  as  compared  with  lump-sum  payments,  entail  undue 
expense  or  undue  hardship  upon  the  employer  liable  therefor,  or  that  the  person 
entitled  to  compensation  has  removed  or  is  about  to  remove  from  the  United 
States.  Where  the  commutation  is  ordered  the  superior  court  shall  fix  the  lump 
sum  to  be  paid  at  an  amount  which  will  equal  the  total  sum  of  the  probable 
future  payments,  capitalized  at  their  present  value  upon  the  basis  of  interest 
calculated  at  5  per  centum  per  annum  with  annual  rests.     Upon  paying  such" 


.5616  MASTER  AND  SERVANT.  [chap,  lxxvii. 

amount  the  employer  shall  be  discharged  from  all  further  liability  on  account  of 
the  injury  or  death,  and  be  entitled  to  a  duly  executed  release,  upon  filing 
which,  or  other  due  proof  of  payment,  the  liability  of  such  employer  under  any 
agreement,  award,  findings,  or  decree  shall  be  discharged  of  record. 

Article  III. 

Sec.  1.  If  the  employer  and  the  employee  reach  an  agreement  in  regard  to 
•  compensation  under  this  act,  a  memorandum  of  such  agreement,  signed  by  the 
parties,  shall  be  filed  in  the  ofiice  of  the  clerk  of  the  superior  court  having 
jurisdiction  of  the  matter  as  provided  in  §  16  of  this  article.  The  clerk  shall 
■forthwith  docket  the  same  in  a,  book  kept  for  that  purpose,  and  shall  thereupon 
present  said  agreement  to  a  justice  of  the  superior  court,  and  when  approved 
by  the  justice  the  agreement  shall  be  enforceable  by  said  superior  court  by  any 
^suitable  process,  including  executions  against  goods,  chattels,  and  real  estate, 
and  including  proceedings  for  contempt  for  wilful  failure  or  neglect  to  obey 
the  provisions  of  said  agreement.  No  appeal  shall  lie  from  the  agreement  thus 
approved  unless  upon  allegation  that  such  agreement  had  been  procured  by  fraud 
■or  coercion.  Such  agreement  shall  be  approved  by  the  justice  only  when  its 
terms  conform  to  the  provisions  of  this  act. 

When  death  has  resulted  from  the  injury  and  the  dependents  of  the  deceased 
■  employee  entitled  to  compensation  are,  or  the  apportionment  thereof  among  them 
■is,  in  dispute,  such  agreement  may  relate  only  to  the  amount  of  compensation. 

Sec.  2.  If  the  employer  and  employee  fail  to  reach  an  agreement  in  regard 
to  compensation  under  this  act,  either  employer  or  employee,  and  when  death 
has  resulted  from  the  injury  and  the  dependents  of  the  deceased  employee  en- 
titled to  compensation  are,  or  the  apportionment  thereof  among  them  is  in 
•dispute,  any  person  in  interest  may  file  in  the  office  of  the  clerk  of  the  superior 
court  having  jurisdiction  of  the  matter  as  provided  in  §  16  of  this  article,  a 
petition  in  the  nature  of  a  petition  in  equity  setting  forth  the  names  and 
residences  of  the  parties,  the  facts  relating  to  employment  at  the  time  of  the 
injury,  the  cause,  extent  and  character  of  the  injury,  the  amount  of  wages,  earn- 
ings, or  salary  received  at  the  time  of  the  injury,  and  the  knowledge  of  the 
employer  or  notice  of  the  occurrence  of  the  injury  and  such  other  facts  as  may 
'be  necessary  and  proper  for  the  information  of  the  court,  and  shall  state  the 
matter  in  dispute  and  the  claims  of  the  petitioner  with  reference  thereto. 

Sec.  3.  Within  four  days  after  the  filing  of  the  petition,  a  copy  thereof, 
-attested  by  the  petitioner  or  his  attorney,  shall  be  served  upon  the  respondent 
in  the  same  manner  as  a  writ  of  summons  in  a  civil  action. 

Sec.  4.  Within  ten  days  after  the  filing  of  the  petition,  the  respondent  shall 
file  an  answer  to  said  petition,  together  with  a  copy  thereof  for  the  use  of  the 
petitioner,  which  shall  state  the  claims  of  the  respondent  with  reference  to  the 
matter  in  dispute  as  disclosed  by  the  petition.  No  pleadings  other  than  peti- 
tion and  answer  shall  be  required  to  bring  the  cause  to  a  hearing  for  final  de- 
termination. The  superior  court  may  grant  further  time  for  filing  the  answer 
and  allow  amendments  of  said  petition  and  answer  at  any  stage  of  the  pro- 
ceedings. If  the  respondent  do  not  file  an  answer,  the  cause  shall  proceed 
-without  formal  default  or  decree  pro  confesso.     If  the  respondent  be  an  infant 
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or  person  under  disability,  the  superior  court  sliall  appoint  a  guardian  ad 
litem  for  sucli  infant  or  person  under  disability.  Such  guardian  ad  litem  may  be 
appointed  on  any  court  day  after  service  of  the  copy  referred  to  in  §  3  of  this 
article,  upon  motion  of  any  party  after  notice  given  as  required  for  motions  made 
in  the  superior  court,  and  opportunity  to  said  infant  or  person  under  disability 
to  be  heard  in  regard  to  the  choice  of  such  guardian  ad  litem.  The  guardian 
ad  litem  so  appointed  shall  file  the  answer  required  by  this  section. 

Sec.  5.  The  petition  shall  be  in  order  for  assignment  for  hearing  on  the  mo- 
tion day  which  occurs  next  after  fifteen  days  from  the  filing  of  the  petition. 
Upon  the  days  upon  which  said  petition  shall  be  in  order  for  hearing  it  shall 
take  precedence  of  other  cases  upon  the  calendar,  except  cases  for  tenements  let 
or  held  at  will  or  by  sufferance. 

Sec.  6.  Tlie  justice  to  whom  said  petition  shall  be  referred  by  the  court  shall 
hear  such  witnesses  as  may  be  presented  by  each  party,  and  in  summary  manner 
decide  the  merits  of  the  controversy.  His  decision  shall  be  filed  in  writing 
with  the  clerk,  and  a  decree  shall  be  entered  thereon.  Such  decree  shall  be 
enforceable  by  said  superior  court  by  any  suitable  process,  including  executions 
against  goods,  chattels,  and  real  estate,  and  including  proceedings  for  contempt 
for  wilful  failure  or  neglect  to  obey  the  provisions  of  said  decree.  Such  decree 
shall  contain  findings  of  fact,  which,  in  the  absence  of  fraud,  shall  be  con- 
clusive. The  superior  court  may  award  as  costs  the  actual  expenditures,  or  such 
part  thereof  as  to  the  court  shall  seem  meet,  but  not  including  counsel  fees,  and 
shall  include  such  costs  in  its  decree.  The  superior  court  may  refuse  to  award 
costs,  and  no  costs  shall  be  awarded  against  an  infant  or  person  under  disability 
or  against  a  guardian  ad  litem. 

Sec.  7.  Any  person  aggrieved  by  the  final  decree  of  the  superior  court  under 
this  act  may  appeal  to  the  supreme  court  upon  any  question  of  law  or  equity 
decided  adversely  to  the  appellant  by  said  final  decree  or  by  any  proceeding  or 
ruling  prior  thereto  appearing  of  record,  the  appellant  having  first  had  his 
objections  noted  to  any  adverse  rulings  made  during  the  progress  of  the  trial  at 
the  time  such  rulings  were  made,  if  made  in  open  court  and  not  otherwise  of 
record. 

The  appellant  shall  take  the  following  steps: 

(a)  Within  ten  days  after  entry  of  said  final  decree  he  shall  file  a  claim  of 
appeal  and,  if  a  transcript  of  the  testimony  and  rulings  or  any  part  thereof  be 
desired,  a  written  request  therefor. 

(6)  Within  such  time  as  the  justice  of  the  superior  court  who  heard  the 
petition,  or,  in  case  of  his  inability  to  act  from  any  cause  within  such  time  as 
any  other  justice  thereof  shall  fix,  whether  by  original  fixing  of  the  time,  or 
by  extension  thereof,  or  by  a  new  fixing  after  any  expiration  thereof,  the  ap- 
pellant shall  file  reasons  of  appeal  stating  specifically  all  the  questions  of  law 
or  equity  decided  adversely  to  him  which  he  desires  to  include  in  his  reasons 
of  appeal,  together  with  a  transcript  of  as  much  of  the  testimony  and  rulings 
as  may  be  required.  The  supreme  court  may  allow  amendments  of  said  reasons 
of  appeal.  Upon  the  filing  of  said  reasons  of  appeal  and  transcript,  the  clerk 
of  the  superior  court  shall  present  the  transcript  to  the  justice  who  heard  the 
cause  for  allowance.  The  justice  after  hearing  and  examination,  shall  restore 
the  transcript  to  the  files  of  the  clerk  with  a  certificate  of  his  action  thereon 
made  within  twenty  days  after  filing  the  transcript,  unless  the  twentieth  day 
M.  &  S.  Vol.  v.— 352. 
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shall  fall  in  vacation,  in  which  event  the  certificate  may  be  filed  at  any  time 
before  the  first  Monday  in  the  following  month  of  October. 

If  the  transcript  be  not  allowed  by  the  justice  who  beard  the  cause  within  the 
time  prescribed,  or  objection  to  his  allowance  be  made  by  any  party,  the  cor- 
rectness of  the  transcript  may  be  determined  by  the  supreme  court  by  petition 
filed  within  thirty  days  after  filing  the  transcript,  unless  the  thirtieth  day  shall 
fall  in  vacation,  in  which  event  the  correctness  of  the  transcript  may  be  de- 
termined by  petition  filed  on  or  before  the  tenth  day  after  the  first  Monday 
in  the  following  month  of  October.  In  all  other  respects  than  in  time  of 
filing  the  same  course  shall  be  followed  as  provided  in  §  21  of  chapter  298  of 
the  General  Laws  for  establishing  the  truth  of  exceptions. 

Sec.  8.  Upon  the  restoration  of  the  transcript  to  the  files,  or,  if  there  be  no 
transcript,  then  upon  the  filing  of  the  reasons  of  appeal,  the  clerk  of  the  superior 
court  shall  certify  the  cause  and  all  papers  to  the  supreme  court. 

Sec.  9.  The  claim  of  an  appeal  shall  suspend  the  operation  of  the  decree 
appealed  from,  but,  in  case  of  default  in  taking  the  procedure  required,  such 
suspension  shall  cease  and  the  superior  court  upon  motion  of  any  party  shall 
proceed  as  if  no  claim  of  appeal  had  been  made,  unless  it  be  made  to  appear 
to  the  superior  court  that  the  default  no  longer  exists. 

Sec.  10.  Any  court  day  in  the  supreme  court  shall  be  a  motion  day  for  the 
purpose  of  hearing  a  motion  to  assign  the  appeal  for  hearing. 

Sec.  11.  The  supreme  court  after  hearing  any  appeal  shall  determine  the 
same,  and  affirm,  reverse,  or  modify  the  degree  appealed  from,  and  may  itself 
take,  or  cause  to  be  taken  by  the  superior  court,  such  further  proceedings  as 
shall  seem  just.  If  a  new  decree  shall  be  necessary,  it  shall  be  framed  by  the 
supreme  court  for  entry  by  the  superior  court.  Thereupon  the  cause  shall  be 
remanded  to  the  superior  court  for  such  further  proceedings  as  shall  be  required. 

Sec.  12.  No  process  for  the  execution  of  a  final  decree  of  the  superior  court 
from  which  an  appeal  may  be  taken  shall  issue  until  the  expiration  of  ten  days 
after  the  entry  thereof,  unless  all  parties  against  whom  such  decree  is  made 
waive  an  appeal  by  a  writing  filed  with  the  clerk  or  by  causing  an  entry  thereof 
to  be  made  on  the  docket. 

Sec.  13.  If,  in  the  course  of  the  proceedings  in  any  cause,  any  question  of 
law  shall  arise  which  in  the  opinion  of  the  superior  court  is  of  such  doubt  and 
importance,  and  so  affects  the  merits  of  the  controversy,  that  it  ought  to  be 
determined  by  the  supreme  court  before  further  proceedings,  the  superior  court 
may  certify  such  question  to  the  supreme  court  for  that  purpose,  and  stay  all 
further  proceedings  except  such  as  are  necessary  to  preserve  the  rights  of  the 
parties. 

Sec.  14.  At  any  time  before  the  expiration  of  two  years  from  the  date  of  the 
approval  of  an  agreement,  or  the  entry  of  a  decree  fixing  compensation,  but 
not  afterwards,  and  before  the  expiration  of  the  period  for  which  compensation 
has  been  fixed  by  such  agreement  or  decree,  but  not  afterwards,  any  agreement, 
award,  findings,  or  decree  may  be  from  time  to  time  reviewed  by  the  superior 
court  upon  the  application  of  either  party,  after  due  notice  to  the  other  party, 
upon  the  ground  that  the  incapacity  of  the  injured  employee  has  subsequently 
ended,  increased,  or  diminished.  Upon  such  review  the  court  may  increase, 
diminish,  or  discontinue  the  compensation  from  the  date  of  the  application  for 
review,  in  accordance  with  the  facts,  or  make  such  other  order  as  the  justice  of 
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the  case  may  require,  but  shall  order  no  change  of  the  status  existing  prior  to 
the  application  for  review.  The  finding  of  the  court  upon  such  review  shall  be 
served  on  the  parties  and  filed  with  the  clerk  of  the  court  having  jurisdiction, 
in  like  time  and  manner  and  subject  to  lilte  disposition  as  in  the  case  of 
original  decrees:  Provided  that  an  agreement  for  compensation  may  be  modified 
at  any  time  by  u,  subsequent  agreement  between  the  parties  approved  by  the 
superior  court  in  the  same  manner  as  original  agreements  in  regard  to  com- 
pensation are  required  to  be  approved  by  the  provisions  of  §  1  of  article  III. 
of  this  act. 

Sec.  15.  The  superior  court  shall  prescribe  forms  and  make  suitable  orders  as 
to  procedure  adapted  to  secure  a  speedy,  efficient,  and  inexpensive  disposition 
of  all  proceedings  under  this  act;  and  in  making  such  orders  said  court  shall 
not  be  bound  by  the  provisions  of  the  General  Laws  relating  to  practice.  In 
the  absence  of  such  orders,  special  orders  shall  be  made  in  each  case. 

Sec.  16.  Proceedings  shall  be  brought  either  in  the  county  where  the  accident 
occurred  or  in  the  county  where  the  employer  or  employee  lives  or  has  a  usual 
place  of  business.  The  court  where  any  proceeding  is  brought  shall  have  power 
to  grant  a  change  of  venue. 

Sec.  17.  No  proceedings  under  this  act  shall  abate  because  of  the  death  of 
the  petitioner,  but  may  be  prosecuted  by  his  legal  representative  or  by  any 
person  entitled  to  compensation  by  reason  of  said  death,  under  the  provisions  of 
this  act. 

Sec.  18.  An  employee's  claim  for  compensation  under  this  act  shall  be  barred 
unless  an  agreement  or  a  petition,  as  provided  in  this  article,  shall  be  filed 
within  two  years  after  the  occurrence  of  the  injury,  or,  in  case  of  the  death 
of  the  employee,  or,  in  the  event  of  his  physical  or  mental  incapacity,  within 
two  years  after  the  death  of  the  employee  or  the  removal  of  such  physical  or 
mental  incapacity. 

Sec.  19.  If  an  employee  receiving  a  weekly  payment  under  this  act  shall  cease 
to  reside  in  the  state,  or,  if  his  residence  at  the  time  of  the  accident  is  in  an 
adjoining  state,  the  superior  court,  upon  the  application  of  either  party,  may, 
in  its  discretion,  having  regard  to  the  welfare  of  the  employee  and  the  con- 
venience of  the  employer,  order  such  payment  to  be  made  monthly  or  quarterly 
instead  of  weekly. 

Sec.  20.  All  questions  arising  under  this  act,  if  not  settled  by  agreement  of 
the  parties  interested  therein,  shall,  except  as  otherwise  herein  provided,  be 
determined  by  the  superior  court. 

Sec.  21.  Where  the  injury  for  which  compensation  is  payable  under  this  act 
was  caused  under  circumstances  creating  a  legal  liability  in  some  person  other 
than  the  employer  to  pay  damages  in  respect  thereof,  the  employee  may  take 
proceedings  both  against  that  person  to  recover  damages  and  against  any  per- 
son liable  to  pay  compensation  under  this  act  for  such  compensation,  but  shall 
not  be  entitled  to  receive  both  damages  and  compensation;  and  if  the  employee 
has  been  paid  compensation  under  this  act,  the  person  by  whom  the  compensa- 
tion was  paid  shall  be  entitled  to  indemnity  from  the  person  so  liable  to  pay 
damages  as  aforesaid,  and,  to  the  extent  of  such  indemnity,  shall  be  subrogated 
to  the  rights  of  the  employee  to  recover  damages  therefor. 
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Article  IV. 

See.  1.  Any  employer  may  enter  into  an  agreement  with  his  employees  in 
any  employment  to  which  this  act  applies  to  provide  a  scheme  of  compensation, 
benefit,  or  insurance,  in  lieu  of  the  compensation  provided  for  in  this  act,  sub- 
ject to  the  approval  of  the  superior  court.  Such  approval  shall  be  granted  only 
on  condition  that  the  scheme  proposed  provides  as  great  benefits  as  those  pro- 
vided by  this  act;  and,  if  the  scheme  provides  for  contributions  by  employees, 
it  shall  confer  additional  benefits  at  least  equivalent  to  these  contributions.  If 
such  a  scheme  meets  with  the  approval  of  said  court,  the  clerk  shall  issue  a 
certificate  enabling  the  employer  to  contract  with  any  or  all  of  his  employees 
in  employments  to  which  this  act  applies  to  substitute  such  scheme  for  the 
provisions  of  this  act  for  a  period  of  not  more  than  five  years. 

Sec.  2.  No  scheme  which  provides  for  contributing  by  employees  shall  be 
so  certified  which  does  not  contain  suitable  provisions  for  the  equitable  distribu- 
tion of  any  money  or  securities  held  for  the  purpose  of  the  scheme,  after  due 
provision  has  been  made  to  discharge  the  liabilities  already  incurred,  if  and 
when  such  certificate  is  revoked  or  the  scheme  otherwise  terminated. 

Sec.  3.  If  at  any  time  the  scheme  no  longer  fulfils  the  requirements  of  this 
article,  or  is  not  fairly  administered,  or  any  other  valid  and  substantial  reason 
therefor  exists,  the  superior  court,  on  reasonable  notice  to  the  interested  parties, 
shall  revoke  the  certificate  and  the  scheme  shall  thereby  be  terminated. 

Article  V. 

Sec.  1.  In  this  act,  unless  the  context  otherwise  requires : 

(a)  "Employer"  includes  any  person,  copartnership,  corporation,  or  volun- 
tary association,   and  the  legal   representative   of  a  deceased  employer. 

(6)  "Employee"  means  any  person  who  has  entered  into  the  employment  of, 
or  works  under  contract  of  service  or  apprenticeship  with,  an  employer,  and 
whose  remuneration  does  not  exceed  $1,800  a  year.  It  does  not  include  a  person 
whose  employment  is  of  a  casual  nature,  and  who  is  employed  otherwise  than 
for  the  purpose  of  the  employer's  trade  or  business.  Any  reference  to  an  em- 
ployee who  has  been  injured  shall,  where  the  employee  is  dead,  include  a  refer- 
ence to  his  dependents  as  hereinbefore  defined,  or  to  his  legal  representative,  or, 
where  he  is  a  minor,  or  incompetent,  to  his  conservator  or  guardian. 

Sec.  2.  Nothing  in  this  act  shall  affect  the  liability  of  the  employer  to  a  fine 
or  penalty  under  any  other  statute. 

Sec.  3.  The  provisions  of  this  act  shall  not  apply  to  injuries  sustained,  or 
accidents  which  occur,  prior  to  the  taking  eff'ect  hereof. 

Sec.  4.  If  any  section  of  this  act  shall  be  declared  unconstitutional  or  invalid, 
such  unconstitutionality  or  invalidity  shall  in  no  way  affect  the  validity  of  any 
other  portion  thereof  which  can  be  given  reasonable  effect  without  the  part  so 
declared  unconstitutional  or  invalid. 

Sec.  5.  In  all  cases  where  an  employer  and  employee  shall  have  elected  to 
become  subject  to  the  provisions  of  this  act,  the  provisions  of  §  14  of  chapter 
283  of  the  General  Laws  shall  not  apply  while  this  act  is  in  effect. 

Sec.  6.  All  acts  and  parts  of  acts  inconsistent  herewith  are  hereby  repealed. 

Sec.  7.  This  act  may  be   cited  as   "workmen's   compensation  act." 


§  1852]  COMPENSATION  ACTS.  5621 

Sec.  8.  This  act  shall  take  effect  on  the  first  day  of  October,  nineteen  hundred 
and  twelve. 

Washington. — The  Washington  act  (Laws  of  1911,  chap.  Y4)  *  is 
as  follows: 

Sec.  1.  The  common-law  system  governing  the  remedy  of  workmen  against 
employers  for  injuries  received  in  hazardous  work  is  inconsistent  with  modern 
industrial  conditions.  In  practice  it  proves  to  be  economically  unwise  and 
unfair.  Its  administration  has  produced  the  result  that  little  of  the  cost  of 
the  employer  has  reached  the  workman,  and  that  little  only  at  large  expense  to 
the  public.  The  remedy  of  the  workman  has  been  uncertain,  slow,  and  in- 
adequate. Injuries  in  such  works,  formerly  occasional,  have  become  frequent 
and  inevitable.  The  welfare  of  the  state  depends  upon  its  industries,  and  even 
more  upon  the  welfare  of  its  wage-worker.  The  state  of  Washington  therefore, 
exercising  herein  its  police  and  sovereign  powers,  declares  that  all  phases  of 
the  premises  are  withdrawn  from  private  controversy,  and  sure  and  certain 
relief  for  workmen,  injured  in  extra  hazardous  work,  and  their  families  and  de- 
pendents, is  hereby  provided,  regardless  of  questions  of  fault  and  to  the  exclusion 
of  every  other  remedy,  proceeding,  or  compensation,  except  as  otherwise  provided 
in  this  act;  and  to  that  end  all  civil  actions  and  civil  causes  of  action  for  sucli 
personal  injuries  and  all  jurisdiction  of  the  courts  of  the  state  over  such  causes 
are  hereby  abolished,  except  as  in  this  act  provided. 

Sec.  2.  There  is  a  hazard  in  all  employment,  but  certain  employments  have 
come  to  be  and  to  be  recognized  as  being  inherently  constantly  dangerous.  This 
act  is  intended  to  apply  to  all  such  inherently  hazardous  works  and  occupa- 
tions, and  it  is  the  purpose  to  embrace  all  of  them,  which  are  within  the  legis- 
lative jurisdiction  of  the  state,  in  the  following  enumeration,  and  they  are 
intended  to  be  embraced  within  the  term  "extra  hazardous"  wherever  used  in 
this  act,  to  wit: 

Factories,  mills,  and  workshops  where  machinery  is  used;  printing,  electro- 
typing,  photo-engraving,  and  stereotyping  plants  where  machinery  is  used; 
foundries,  blast  furnaces,  mines,  wells,  gas  works,  waterworks,  reduction  works, 
breweries,  elevators,  wharves,  docks,  dredges,  smelters,  powder  works;  laundries 
operated  by  power;  quarries;  engineering  works;  logging,  lumbering,  and  ship 
building  operations;  logging,  street,  and  interurban  railroads;  buildings  being 
constructed,  repaired,  moved,  or  demolished;  telegraph,  telephone,  electric  light, 
or  power  plants  or  lines,  steam  heating  or  power  plants,  steamboats,  tugs, 
ferries,  and  railroads.  If  there  be  or  arise  any  extra  hazardous  occupation  or 
work  other  than  those  hereinabove  enumerated,  it  shall  come  under  this  act,  and 
its  rate  of  contribution  to  the  accident  fund  hereinafter  established  shall  be, 
until  fixed  by  legislation,  determined  by  the  department  hereinafter  created, 
upon  the  basis  of  the  relation  which  the  risk  involved  bears  to  the  risks  classi- 
fied in  §  4. 

Sec.  3.  In  the  sense  of  this  act  words  employed  mean  as  here  stated,  to  wit: 

"Factories"   mean   undertakings  in   which  the  business   of   working   at   com- 

6  Pronounced  constitutional  in  State  (1911)  65  Wash.  156,  37  L.R.A.(N.S.) 
ex    rel.    Da/ois-Smith    Co.    v.     Clausen   466,  117  Pac.  1101. 
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modities  is  carried  on  with  power-driven  machinery,  either  in  manufacture, 
repair,  or  change,  and  shall  include  the  premises,  yard,  and  plant  of  the  con- 
cern. 

"Workshop"  means  any  plant,  yard,  premises,  room,  or  place  wherein  power- 
driven  machinery  is  employed  and  manual  labor  is  exercised  by  way  of  trade 
for  gain  or  otherwise  in  or  incidental  to  the  process  of  making,  altering, 
repairing,  printing,  or  ornamenting,  finishing,  or  adapting  for  sale  or  otherwise 
any  article  or  part  of  article,  machine,  or  thing,  over  which  premises,  room,  or 
place  the  employer  of  the  person  working  therein  has  the  right  of  access  or 
control. 

"Mill"  means  any  plant,  premises,  room,  or  place  where  machinery  is  used, 
any  process  of  machinery,  changing,  altering,  or  repairing  any  article  or  com- 
modity for  sale  or  otherwise,  together  with  the  yards  and  premises  which  are 
a  part  of  the  plant,  including  elevators,  warehouses,  and  bunkers. 

"Mine"  means  any  mine  where  coal,  clay,  ore,  mineral,  gypsum  or  rock  is  dug 
or  mined  underground. 

"Quarry"  means  an  open  cut  from  which  coal  is  mined,  or  clay,  ore,  mineral, 
gypsum,  sand,  gravel,  or  rook  is  cut  or  taken  for  manufacturing,  building,  or 
construction. 

"Engineering  work"  means  any  work  of  construction,  improvement,  or  altera- 
tion or  repair  of  buildings,  structures,  streets,  highways,  sewers,  street  railways, 
railroads,  logging  roads,  interurban  railroads,  harbors,  docks,  canals;  electric, 
steam,  or  water  power  plants;  telegraph  and  telephone  plants  and  lines;  elec- 
tric light  or  power  lines,  and  includes  any  other  works  for  the  construction, 
alteration,  or  repair  of  which  machinery  driven  by  mechanical  power  is  used. 

Except  when  otherwise  expressly  stated,  "employer"  means  any  person,  body 
of  persons,  corporate  or  otherwise,  and  the  legal  personal  representatives  of  a, 
deceased  employer,  all  while  engaged  in  this  state  in  any  extra  hazardous  work. 

"Workman"  means  every  person  in  this  state  who,  after  September  30,  1911, 
is  engaged  in  the  employment  of  an  employer  carrying  on  or  conducting  any  of 
the  industries  scheduled  or  classified  in  §  4,  whether  by  way  of  manual  labor  or 
otherwise,  and  whether  upon  the  premises  or  at  the  plant  or,  he  being  in  the 
course  of  his  employment,  away  from  the  plant  of  his  employer:  Provided,  how- 
ever, that  if  the  injury  to  a  workman  occurring  away  from  the  plant  of  his 
employer  is  due  to  the  negligence  or  wrong  of  another  not  in  the  same  employ, 
the  injured  workman,  or  if  death  result  from  the  injury,  his  widow,  children, 
or  dependents,  as  the  case  may  be,  shall  elect  whether  to  take  under  this  act 
or  seek  a  remedy  against  such  other,  such  election  to  be  in  advance  of  any  suit 
under  this  section;  and  if  he  take  under  this  act,  the  cause  of  action  against 
such  other  shall  be  assigned  to  the  state  for  the  benefit  of  the  accident  fund; 
if  the  other  choice  is  made,  the  accident  fund  shall  contribute  only  the  deficiency, 
if  any,  between  the  amount  of  recovery  against  such  third  person  actually  col- 
lected, and  the  compensation  provided  or  estimated  by  this  act  for  such  case. 
Any  such  cause  of  action  assigned  to  the  state  may  be  prosecuted,  or  compromised 
by  the  department,  in  its  discretion.  Any  compromise  by  the  workman  of  any 
such  suit,  which  would  leave  a  deficiency  to  be  made  good  out  of  the  accident 
fund,  may  be  made  only  with  the  written  approval  of  the  department. 

Any  individual  employer  or  any  member  or  officer  of  any  corporate  employer 
who  shall  be  carried  upon  the  pay  roll  at  a  salary  or  wage  not  less  than  the 
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average  salary  or  wage  named  in  such  pay  roll  and  who  shall  be  injured,  shall 
be  entitled  to  the  benefit  of  this  act  as  and  under  the  same  circumstances  as 
and  subject  to  the  same  obligations  as  a  workman. 

"Dependent"  means  any  of  the  following  named  relatives  of  a  workman  whose 
death  results  from  any  injury,  and  who  leaves  surviving  no  widow,  widower,  or 
child  under  the  age  of  sixteen  years,  viz.;  invalid  child  over  the  age  of  sixteen 
years,  daughter,  between  sixteen  and  eighteen  years  of  age,  father,  mother, 
grandfather,  grandmother,  stepfather,  stepmother,  grandson,  granddaughter,  step- 
son, stepdaughter,  brother,  sister,  half-sister,  half-brother,  niece,  nephew,  who, 
at  the  time  of  the  accident,  are  dependent,  in  whole  or  in  part,  for  their  support 
upon  the  earnings  of  the  workman.  Except  where  otherwise  provided  by  treaty, 
aliens,  other  than  father  or  mother,  not  residing  within  the  United  States  at 
the  time  of  the  accident,  are  not  included. 

"Beneficiary"  means  a  husband,  wife,  child,  or  dependent  of  a  workman,  in 
whom  shall  vest  a  right  to  receive  payment  under  this  act. 

"Invalid"  means  one  who  is  physically  or  mentally  incapacitated  from  earning. 

The  word  "child,"  as  used  in  this  act,  includes  a  posthumous  child,  a  child 
legally  adopted  prior  to  the  injury,  and  an  illegitimate  child  legitimated  prior 
to  the  injury. 

The  words  "injury"  or  "injured,"  as  used  in  this  act,  refer  only  to  an  injury 
resulting  from  some  fortuitous  event,  as  distinguished  from  the  contraction  of 
disease. 

Sec.  4.  Insomuch  as  industry  should  bear  the  greater  portion  of  the  burden 
of  the  cost  of  its  accidents,  each  employer  shall,  prior  to  January  15th  of 
each  year,  pay  into  the  state  treasury,  in  accordance  with  the  following  schedule, 
sum  equal  to  a  percentage  of  his  total  pay  roll  for  that  year,  to  wit  (the  same 
being  deemed  the  most  accurate  method  of  equitable  distribution  of  burden  in 
proportion  to  relative  hazard)  : 


Construction  Work. 

Tunnels;  bridges;  trestles;  sub-aqueous  works;  ditches  and  canals  (other 
than  irrigation  without  blasting) ;  dock  excavation;  fire  escapes;  sew- 
ers; house  moving;  house  wrecking 065 

Iron,  or  steel  frame  structures  or  parts  of  structures 080 

Electric  light  or  power  plants  or  systems;  telegraph  or  telephone  systems; 

pile  driving;  steam  railroads   050 

Steeples,  towers  or  grain  elevators,  not  metal  framed;  dry-docks  without 
excavation;  jetties;  breakwaters;  chimneys;  marine  railways;  water- 
works or  systems;  electric  railways  with  rock  work  or  blasting;  blast- 
ing; erecting  fireproof  doors  or  shutters 050 

Steam  heating  plants;  tanks,  water  towers  or  windmill  not  metal  frames     .040 

Shaft    sinking    060 

Concrete  buildings;  freight  or  passenger  elevators;  fireproofing  of  build- 
ings;   galvanized   iron  or  tin  works;   gas  works,   or   systems;   marble, 
stone  or  brick  work;  road  making  with  blasting;  roof  work;  safe  mov- 
ing ;  slate  work ;  outside  plumbing  work ;  metal  smokestacks  or  chimneys      .050 
Excavations  not  otherwise  specified ;  blast  furnace 040 
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Street  or  other  grading;  cable  or  electric  street  railways  without  blasting; 

advertising  signs;    ornamental  metal   work   in   buildings    035 

Ship  or  boat  building  or  wrecking  with  scaffolds;  floating  docks 045 

Carpenter  work  not  otherwise  specified   035 

Installation  of  steam  boilers  or  engines;  placing  wire  in  conduits;  in- 
stalling dynamos;  putting  up  belts  for  machinery;  marble,  stone  or  tile 
setting,  inside  work;  mantel  setting;  metal  ceiling  work;  mill  or  ship 
wrighting;  painting  of  buildings  or  structures;  installation  of  auto- 
matic sprinklers;  ship  or  boat  rigging;  concrete  laying  in  floors,  foun- 
dations or  street  paving;  asphalt  laying;  covering  steam  pipes  or  boilers: 

installation  of  machinery  not  otherwise  specified 030 

Drilling  wells;  installing  electrical  apparatus  or  fire  alarm  systems  in 
buildings;  house  heating  or  ventilating  systems;  glass  setting;  building 
hothouses;  lathing;  paper  hanging;  plastering;  inside  plumbing;  wood- 
en stair  building;   road  making 020 

Operation    (including   repair   work)    of. 

(All  combinations  of  material  take  the  higher  rate  when  not  otherwise 
provided. ) 

Logging  railroads;  railroads;  dredges;  interurban  electric  railroads  using 

third   rail   system ;    dry   or   floating   docks 050 

Electric  light  or  power   plants;    interurban  electric  railroads  not  using 

third  rail  system ;  quarries   040 

Street  railways,  all  employees;  telegraph  or  telephone  systems;  stone 
crushing;  blasting  furnaces;  smelters;  coal  mines;  gas  works;  steam- 
boats ;    tugs ;    ferries    030 

Mines,  other  than  coal ;  steam  heating  or  power  plants 025 

Grain  elevators;    laundries;    waterwoAs;   paper   or   pulp  mills;   garbage 

works     020 

Factories  Using  Power-Driven  Machinery. 

Stamping  tin  or  metal    045 

Bridge  work;  railroad  car  or  locomotive  making  or  repairing;  cooperage; 
logging  with  or  without  machinery;  saw  mills;  shingle  mills;  staves; 
veneer;  box;  lath;  packing  cases;  sash,  door  or  blinds;  barrel;  keg; 
pail;  basket;  tub;  wooden  ware  or  wooden  fibre  ware;  rolling  mills; 
making  steam  shovels  or  dredges;  tanks;  water  towers;  asphalt;  building 
material  not  otherwise  specified;  fertilizer;  cement;  stone  with  or  with- 
out machinery;  kindling  wood;  masts  and  spars  with  or  without  ma- 
chinery; canneries,  metal  stamping  extra;  creosoting  works;  pile  treat- 
ing works 025 

Excelsior;  iron,  steel,  copper,  zinc,  brass  or  lead  articles  or  wares  not 
otherwise  specified;  working  in  wood  not  otherwise  specified;  hardware; 
tile;  brick;  terra  cotta;  fire  clay;  pottery;  earthenware;  porcelain  ware; 
peat  fuel ;  bricketts   020 

Breweries;  bottling  works;  boiler  works;  foundries;  machine  shops  not 
otherwise  specified    020 
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Cordage;    working  in   food   stuffs,   including   oils,   fruits   and  vegetables; 
worlcing  in  wool,  cloth,  leather,  paper,  broom,  brush,  rubber  or  textiles 

not  otherwise  specified   015 

Making  jewelry,  soap,  tallow,  lard,  grease,  condensed  milk 015 

Creameries;    printing;    electrotyping;    photo-engraving;    lithographing...       .015 

Miscellaneous  Work. 

Stevedoring ;    longshoring    030 

Operating  stock  yards,  with  or  without  railroad  entry ;   packing  houses .  .       .025 
Wharf  operation;   artifical  ice,  refrigerating  or  cold  storage  plants;  tan- 
neries ;    electric   systems  not   otherwise  specified    020 

Theater  stage  employees    015 

Fire    works    manufacturing    050 

Powder    works     100 

The  application  of  this  act  as  between  employers  and  workmen  shall  date 
from  and  include  the  first  day  of  October,  1911.  The  payment  for  1911  shall 
be  made  prior  to  the  day  last  named,  and  shall  be  preliminarily  collected  upon 
the  pay  roll  of  the  last  preceding  three  months  of  operation.  At  the  end  of 
each  year  an  adjustment  of  accounts  shall  be  made  upon  the  basis  of  the  actual 
pay  roll.  Any  shortage  shall  be  made  good  on  or  before  February  1st,  follow- 
ing. Every  employer  who  shall  enter  into  business  at  any  intermediate  day 
shall  make  his  payment  for  the  initial  year  or  portion  thereof  before  commencing 
operation;  its  amount  shall  be  calculated  upon  his  estimated  pay  roll,  an 
adjustment  shall  be  made  on  or  before  February  1st  of  the  following  year  in 
the  manner  above  provided. 

For  the  purpose  of  such  payments,  accounts  shall  be  kept  with  each  industry 
in  accordance  with  the  classification  herein  provided  and  no  class  shall  be 
liable  for  the  depletion  of  the  accident  fund  from  accidents  happening  in  any 
other  class.  Each  class  shall  meet  and  be  liable  for  the  accidents  occurring 
in  such  class.  There  shall  be  collected  from  each  class  as  an  initial  payment 
into  the  accident  fund  as  above  specified  on  or  before  the  1st  day  of  October, 
1911,  one  fourth  of  the  premium  of  the  next  succeeding  year,  and  one  twelfth 
thereof  at  the  close  of  each  month  after  December,  1911:  Provided,  any  class 
having  sufficient  funds  credited  to  its  account  at  the  end  of  the  first  three 
months  or  any  month  thereafter,  to  meet  the  requirements  of  the  accident  fund, 
that  class  shall  not  be  called  upon  for  such  month.  In  case  of  accidents  oc- 
curring in  such  class  after  lapsed  payment  or  payments  said  class  shall  pay 
the  said  lapsed  or  deferred  payments  commencing  at  the  first  lapsed  payment, 
as  may  be  necessary  to  meet  such  requirements  of  the  accident  fund. 

The  fund  thereby  created  shall  be  termed  the  ''accident  fund,"  which  shall 
be  devoted  exclusively  to  the  purpose  specified  for  it  in  this  act. 

In  that  the  intent  is  that  the  fund  created  under  this  section  shall  ultimately 
become  neither  more  or  less  than  self-supporting,  exclusive  of  the  expense  of 
administration,  the  rates  in  this  section  named  are  subject  to  future  adjustment 
by  the  legislature,  and  the  classifications  to  rearrangement  following  any  rela- 
tive increase  or  decrease  of  hazard  shown  by  experience. 

It  shall  be  unlawful  for  the  employer  to  deduct  or  obtain  any  part  of  the 
premium  required  by  this  section  to  be  by  him  paid  from  the  wages  or  earnings 
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of  his  workmen  or  any  of  them,  and  the  making  or  attempt  to  make  any 
such  deduction  shall  be  a  gross  misdemeanor.  If,  after  this  act  shall  have  come 
into  operation,  it  is  shown  by  experience  under  the  act,  because  of  poor  or 
careless  management,  any  establishment  or  work  is  unduly  dangerous  in 
comparison  with  other  like  establishments  or  works,  the  department  may  ad- 
vance its  classification  of  risks  and  premium  rates  in  proportion  to  the  undue 
hazard.  In  accordance  with  the  same  principle,  any  such  increase  in  classifica- 
tion or  premium  rate  shall  be  subject  to  restoration  to  the  schedule  rate.  Any 
such  change  in  classification  of  risks  or  premium  rates,  or  any  change  caused 
by  change  in  the  class  of  work,  occurring  during  the  year,  shall,  at  the  time 
of  the  annual  adjustment,  be  adjusted  by  the  department  in  proportion  to  its 
duration  in  accordance  with  the  schedule  of  this  section.  If,  at  the  end  of 
any  year,  it  shall  be  seen  that  the  contribution  to  the  accident  fund  by  any 
class  of  industry  shall  be  less  than  the  drain  upon  the  fund  on  account  of 
that  class,  the  deficiency  shall  be  made  good  to  the  fund  on  the  1st  day  of 
February  of  the  following  year  by  the  employers  of  that  class  in  proportion  to 
their  respective  payments  for  the  past  year. 

For  the  purposes  of  such  payment  and  making  good  of  deficit,  the  particu- 
lar classes  of  industry  shall  be  as  follows: 

Class  1.  Tunnels;   sewer;   shaft  sinking;   drilling  wells. 

Class  2.  Bridges;  mill  wrighting;  trestles;  steeples,  towers  or  grain  elevators 
not  metal  framed;  tanks,  water  towers,  windmills  not  metal  framed. 

Class  3.  Sub-aqueous  works;  canal  other  than  irrigation  or  docks  with  or 
without  blasting;   pile  driving;   jetties;  breakwaters;   marine  railways. 

Class  4.  House  moving;  house  wrecking;  safe  moving. 

Class  5.  Iron  or  steel  frame  structures  or  parts  of  structures;  fire  escapes; 
erecting  fireproof  doors  or  shutters;  blast  furnace;  concrete  chimneys;  freight 
or  passenger  elevators;  iireproofing  of  buildings;  galvanized  iron  or  tin  work; 
marble,  stone  or  brick  work;  roof  work;  slate  work;  plumbing  work;  metal 
smoke  stack  or  chimneys;  advertising  signs;  ornamental  metal  work  in  build- 
ings; carpenter  work  not  otherwise  specified;  marble,  stone  or  tile  setting; 
mantel  setting;  metal  ceiling  work;  painting  of  buildings  or  structures;  con- 
crete laying  in  floors  or  foundations,  glass  setting;  building  hot  houses;  lathing; 
paper  hanging;   plastering;  wooden  star  building. 

Class  6.  Electric  light  and  power  plants  or  system;  telegraph  or  telephone 
systems;  cable  or  electric  railways  with  or  without  rock  or  blasting;  water- 
works or  system;  steam  heating  plants;  gas  works  or  system;  installation  of 
steam  boilers  or  engines;  placing  wires  in  conduits;  installing  dynamos;  putting 
up  belts  for  machinery;  installation  of  automatic  sprinklers;  covering  steam 
pipes  or  boilers;  installation  of  machinery  not  otherwise  specified;  installing 
electrical  apparatus  or  fire  alarm  system  in  buildings;  house  heating  or  ventilat- 
ing systems. 

Class  7.  Steam  railroads;   logging  railroads. 

Class  8.  Road  making;  street  or  other  grading;  concrete  laying  in  street 
paving;   asphalt  laying. 

Class  9.  Ship  or  boat  building  with  scaffolds;  ship  wrighting;  ship  or  boat 
rigging;  floating  docks. 

Class  10.  Logging;  saw  mills;  shingle  mills;  lath  mills;  masts  and  spars 
with  01    without  machinery. 
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Class  12.  Dredges;    dry  or  floating  docks. 

Class  13.  Electric  light  or  power  plants  or  systems;  steam  heat  or  power 
plants  or  systems;  electric  systems  not  otherwise  specified. 

Class  14.  Street  railways. 

Class  15.  Telegraph  systems;  telephone  systems. 

Class  16.  Coal  mines. 

Class  17.  Quarries;    stone  crushing;    mines  other  than  coal. 

Class  18.  Blast  furnaces;   smelters;   rolling  mills. 

Class  19.  Gas  works. 

Class  20.  Steamboats;  tugs;   ferries. 

Class  21.  Grain  elevators. 

Class  22.  Laundries. 

Class  23.  Water  works. 

Class  24.  Paper  or  pulp  mills. 

Class  25.  Garbage  works;  fertilizer. 

Class  26.  Stamping  tin  or  metal. 

Class  27.  Bridge  work;  making  steam  shovels  or  dredges;  tanks;  water 
towers. 

Class  28.  Railroad  car  or  locomotive  making  or  repairing. 

Class  29.  Cooperage;  staves;  veneer;  box  packing  cases;  sash  [,]  door  or 
blinds;  barrel;  keg;  pail;  basket;  tub;  wood  ware  or  wood  fibre  ware;  kindling 
wood;  excelsior;  working  in  wood  not  otherwise  specified. 

Class  30.  Asphalt. 

Class  31.  Cement;  stone  with  or  without  machinery;  building  material  not 
otherwise   specified. 

Class  32.  Canneries  of  fruits  or  vegetables. 

Class  33.  Canneries  of  fish  or  meat  products. 

Class  34.  Iron,  steel,  copper,  zinc,  brass  or  lead  articles  or  wares;  hardware; 
boiler  works;   foundries;   machine  shops  not  otherwise  specified. 

Class  35.  Tile;  brick;  terra  cotta;  fire  clay;  pottery;  earthenware;  porcelain 
ware. 

Class  36.  Peat  fuel;  bricketts. 

Class  37.  Breweries;  bottling  works. 

Class  38.  Cordage;  working  in  wool,  cloth,  leather,  paper,  brush,  rubber 
or  textile  not  otherwise  specified. 

Class  39.  Working  in  food  stuffs,  including  oils,  fruits,  vegetables. 

Class  40.  Condensed  milk;   creameries. 

Class  41.  Printing,  electrotyping ;  photo-engraving;  engraving;  lithograph- 
ing; making  jewelry. 

Class  42.  Stevedoring;  longshoring;  wharf  operation. 

Class  43.  Stock  yards;  packing  houses;  making  soap,  tallow,  lard,  grease; 
tanneries. 

Class  44.  Artificial  ice,  refrigerating  or  cold  storage  plants. 

Class  45.  Theatre  stage  employees. 

Class  46.  Fireworks  manufacturing;  powder  works. 

Class  47.  Cresoting  works;   pile  treating  works. 

If  a  single  establishment  or  work  comprises  several  occupations  listed  in  this 
section  in  different  risk  classes,  the  premium  shall  be  computed  according  to 
the  pay  roll  of  each  occupation  if  clearly  separable;  otherwise  an  average  rate 
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of  premium  shall  be  charged  for  the  entire  establishment,  taking  into  con- 
sideration the  niunbcr  of  employees  and  the  relative  hazards.  If  an  employer 
besides  employing  workmen  in  extra  hazardous  employment  shall  also  employ 
workmen  in  employment  not  extra  hazardous,  the  provisions  of  this  act  shall 
apply  only  to  the  extra  hazardous  departments  and  employments  and  the  work- 
men employed  therein.  In  computing  the  pay  roll  the  entire  compensation 
received  by  every  workman  employed  in  extra  hazardous  employment  shall  be 
included,  whether  it  be  in  the  form  of  salary;  wage,  piece  work,  overtime, 
or  any  allowance  in  the  way  of  profit-sharing,  premium  or  otherwise,  and  whether 
payable  in  money,  board,  or  otherwise. 

Sec.  5.  Each  workman  who  shall  be  injured  whether  upon  the  premises  or 
at  the  plant  or,  he  being  in  the  course  of  his  employment,  away  from  the  plant 
of  his  employer,  or  his  family  or  dependents  in  case  of  death  of  the  workman, 
shall  receive  out  of  the  accident  fund  compensation  in  accordance  with  the  fol- 
lowing schedule,  and  except  as  in  this  act  otherwise  provided,  such  payment 
shall  be  in  lieu  of  any  and  all  rights  of  action  whatsoever  against  any  person 
whomsoever. 

(a)  Where  death  results  from  the  injury  the  expenses  of  burial  shall  be 
paid  in  all  cases,  not  to  exceed  $75.00  in  any  case,  and 

(1)  If  the  workman  leaves  a  widow  or  invalid  widower,  a  monthly  payment 
of  $20  shall  be  made  throughout  the  life  of  the  surviving  spouse,  to  cease  at 
the  end  of  the  month  in  which  remarriage  shall  occur;  and  the  surviving  spouse 
shall  also  receive  $5  per  month  for  each  child  of  the  deceased  under  the  age 
of  sixteen  years  at  the  time  of  tlie  occurrence  of  the  injury  until  such  minor 
child  shall  reach  the  age  of  sixteen  years,  but  the  total  monthly  payment  under 
this  paragraph  (1)  of  subdivision  (a)  shall  not  exceed  $35.  Upon  remarriage 
of  a  widow  she  shall  receive,  once  and  for  all,  a  lump  sum  equal  to  twelve  times 
her  monthly  allowance,  vim. :  the  sum  of  $240,  but  the  monthly  payment  for 
the  child  or  children  shall  continue  as  before. 

(2)  If  the  workman  leaves  no  wife  or  husband,  but  a  child  or  children  under 
the  age  of  sixteen  years,  a  monthly  payment  of  $10  shall  be  made  to  each  such 
child  until  such  child  shall  reach  the  age  of  sixteen  years,  but  the  total  monthly 
payment  shall  not  exceed  $35,  and  any  deficit  shall  be  deducted  proportionately 
among  the  beneficiaries. 

(3)  If  the  workman  leaves  no  widow,  widower,  or  child  under  the  age  of 
sixteen  years,  but  leaves  a  dependent  or  dependents,  a  monthly  payment  shall 
be  made  to  each  dependent  equal  to  50  per  cent  of  the  average  monthly  support 
actually  received  by  such  dependent  from  the  workman  during  the  twelve 
months  next  preceding  the  occurrence  of  the  injury,  but  the  total  payment  to 
all  dependents  in  any  case  shall  not  exceed  $20  per  month.  If  any  dependent  is 
under  the  age  of  sixteen  years  at  the  time  of  the  occurrence  of  the  injury,  the 
payment  to  such  dependent  shall  cease  when  such  dependent  shall  reach  the 
age  of  sixteen  years.  The  payment  to  any  dependent  shall  cease  if  and  when, 
under  the  same  circumstances,  the  necessity  creating  the  dependency  would 
have  ceased  if  the  injury  had  not  happened. 

If  the  workman  is  under  the  age  of  twenty-one  years  and  unmarried  at  the 
time  of  his  death,  the  parents  or  parent  of  the  workman  shall  receive  $20 
per  month  for  each  month  after  his  death  until  the  time  at  which  he  would  have 
arrived  at  the  age  of  twenty-one  years. 


§  1852]  COMPENSATION  ACTS.  0G29 

(4)  In  the  event  a  surviving  spouse  receiving  monthly  payments  shall  die, 
leaving  a  child  or  children  under  the  age  of  sixteen  years,  the  sum  he  or  she 
shall  be  receiving  on  account  of  such  child  or  children  shall  be  thereafter, 
until  such  child  shall  arrive  at  the  age  of  sixteen  years,  paid  to  the  child 
increased  100  per  cent,  but  the  total  to  all  children  shall  not  exceed  the  sum  of 
$35   per  month. 

(B)  Permanent  total  disability  means  the  loss  of  both  legs  or  both  arms,  or 
one  leg  and  one  arm,  total  loss  of  eyesight,  paralysis  or  other  condition  perma- 
nently incapacitating  the  workman  from  performing  any  vpork  at  any  gainful  oc- 
cupation. 

When  permanent  total  disability  results  from  the  injury  the  workman  shall 
receive  monthly  during  the  period  of  such  disability: 

(1)  If  unmarried  at  the  time  of  the  injury,  the  sum  of  $20. 

(2)  If  the  workman  have  a  wife  or  invalid  husband,  but  no  child  under  the 
age  of  sixteen  years,  the  sum  of  $25.  If  the  husband  is  not  an  invalid,  the 
monthly  payment  of  $25  shall  be  reduced  to  $15. 

(3)  If  the  workman  have  a  wife  or  husband  and  a  child  or  children  under  the 
age  of  sixteen  years,  or,  being  a  widow  or  widower,  have  any  such  child  or  chil- 
dren, the  monthly  payment  provided  in  the  preceding  paragraph  shall  be  in- 
creased by  $5  for  each  such  child  until  such  child  shall  arrive  at  the  age  of 
sixteen  years,  but  the  total  monthly  payment  shall  not  exceed  $35. 

(c)  If  the  injured  workman  die  during  the  period  of  total  disability,  whatever 
the  cause  of  death,  leaving  a  widow,  invalid  widower  or  child  under  the  age  of 
sixteen  years,  the  surviving  widow  or  invalid  widower  shall  receive  twenty  dol- 
lars per  month  until  death  or  remarriage,  to  be  increased  $5  per  month  for  each 
child  under  the  age  of  sixteen  years  until  such  child  shall  arrive  at  the  age  of 
sixteen  years  but  if  such  child  is  or  shall  be  without  father  or  mother,  such  child 
shall  receive  $10  per  month  until  arriving  at  the  age  of  sixteen  years.  The 
total  combined  monthly  payment  under  this  paragraph  shall  in  no  case  exceed 
$35.  Upon  remarriage  the  payments  on  account  of  a  child  or  children  shall  con- 
tinue as  before  to  the  child  or  children. 

(d)  When  the  total  disability  is  only  temporary,  the  schedule  of  payment 
contained  in  paragraphs  (1),  (2)  and  (3)  of  the  foregoing  subdivision  (d)  shall 
apply  so  long  as  the  total  disability  shall  continue,  increased  50  per  cent  for  the 
first  six  months  of  such  continuance,  but  in  no  case  shall  the  increase  operate 
to  make  the  monthly  payment  exceed  60  per  cent  of  the  monthly  wage  (the  daily 
wage  multiplied  by  twenty-six)  the  workman  was  receiving  at  the  time  of  his 
injury.  As  soon  as  recovery  is  so  complete  that  the  present  earning  power  of  the 
workman,  at  any  kind  of  work,  is  restored  to  that  existing  at  the  time  of  the 
occurrence  of  tlie  injury,  the  payments  shall  cease.  If  and  so  long  as  the  present 
earning  power  is  only  partially  restored  the  payments  shall  continue  in  the  pro- 
portion which  the  new  earning  power  shall  bear  to  the  old.  No  compensation 
shall  be  payable  out  of  the  accident  fund  unless  the  loss  of  earning  power  shall 
exceed  5  per  cent. 

(e)  For  every  case  of  injury  resulting  in  death  or  permanent  total  disability 
it  shall  be  the  duty  of  the  department  to  forthwith  notify  the  state  treasurer, 
and  he  shall  set  apart  out  of  the  accident  fund  a  sum  of  money  for  the  case,  to 
be  known  as  the  estimated  lump  value  of  the  monthly  payments  provided  for  it, 
to  be  calculated  upon  the  theory  that  a  monthly  payment  of  $20  to  a  person  thirty 
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years  of  age,  is  equal  to  a  lump  sum  payment,  according  to  the  expectancy  of 
life  as  fixed  by  the  American  Mortality  Table,  of  $4,000  but  the  total  in  no  case 
to  exceed  the  sum  of  $4,000.  The  state  treasurer  shall  invest  said  sum  at  in- 
terest in  the  class  of  securities  provided  by  law  for  the  investment  of  the  perma- 
nent school  fund,  and  out  of  the  same  and  its  earnings  shall  be  paid  the  monthly 
instalments  and  any  lump  sura  payment  then  or  thereafter  arranged  for  the  case. 
Any  deficiency  shall  be  made  good  out  of,  and  any  balance  or  overplus  shall  re- 
vert to  the  accident  fund.  The  state  treasurer  shall  keep  accurate  account 
of  all  such  segregations  of  the  accident  fund,  and  may  borrow  from  the  main  fund 
to  meet  monthly  payments  pending  conversion  into  cash  of  any  security  and, 
in  such  case  shall  repay  such  temporary  loan  out  of  the  cash  realized  from  the 
security. 

(f)  Permanent  partial  disability  means  the  loss  of  either  one  foot,  one  leg, 
one  hand,  one  arm,  one  eye,  one  or  more  fingers,  one  or  more  toes,  any  dislocation 
where  ligaments  are  severed,  or  any  other  injury  known  in  surgery  to  be  perma- 
nent partial  disability.  For  any  permanent  partial  disability  resulting  from  an 
injury,  the  workman  shall  receive  compensation  in  a,  lump  sum  in  an  amount 
equal  to  the  extent  of  the  injury,  to  be  decided  in  the  first  instance  by  the  de- 
partment, but  not  in  any  case  to  exceed  the  sum  of  $1,500.  The  loss  of  one  ma- 
jor arm  at  or  above  the  elbow  shall  be  deemed  the  maximum  permanent  partial 
disability.  Compensation  for  any  other  permanent  partial  disability  shall  be  in 
the  proportion  which  the  extent  of  such  disability  shall  bear  to  the  said  maxi- 
mum. If  the  injured  workman  be  under  the  age  of  twenty-one  years  and  un- 
married, the  parents  or  parent  shall  also  receive  a  lump  sum  payment  equal  to 
10  per  cent  of  the  amount  awarded  the  minor  workman. 

(g)  Should  a  further  accident  occur  to  a  workman  already  receiving  a  month- 
ly payment  under  this  section  for  a  temporary  disability,  or  who  has  been  pre- 
viously the  recipient  of  a  lump  sum  payment  under  this  act,  his  future  compen- 
sation shall  be  adjusted  according  to  the  other  provisions  of  this  section  and  with 
regard  to  the  combined  effect  of  his  injuries,  and  his  past  receipt  of  money  under 
this  act. 

(h)  If  aggravation,  diminution,  or  termination  of  disability  takes  place  or 
be  discovered  after  the  rate  of  compensation  terminated  in  any  case  the  depart- 
ment may,  upon  the  application  of  the  beneficiary  or  upon  its  own  motion,  re- 
adjust for  future  application  the  rate  of  compensation  in  accordance  with  the 
rules  in  this  section  provided  for  the  same,  or  in  a  proper  case  terminate  the 
payments. 

(i)  A  husband  or  wife  of  an  injured  workman,  living  in  a  state  of  abandonr 
ment  for  more  than  one  year  at  the  time  of  the  injury  or  subsequently,  shall  not 
be  a  beneficiary  under  this  act. 

(j)  If  a  beneficiary  shall  reside  or  remove  out  of  the  state  the  department 
may,  in  its  discretion,  convert  any  monthly  payments  as  provided  for  such  case 
into  a  lump  sum  payment  (not  in  any  case  to  exceed  $4,000)  upon  the  theory, 
according  to  the  expectancy  of  life  as  fixed  by  the  American  Mortality  Table, 
that  a  monthly  payment  of  $20  to  a  person  thirty  years  of  age  is  worth  $4,000, 
or  with  the  consent  of  the  beneficiary,  for  a  smaller  sum. 

(k)  Any  court  review  under  this  section  shall  be  initiated  in  the  county  where 
the  workman  resides  or  resided  at  the  time  of  the  injury,  or  in  which  the  injury 
occurred. 
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Sec.  6.  If  injury  or  death  results  to  a  workman  from  the  deliberate  intention 
of  the  workman  himself  to  produce  such  injury  or  death,  neither  the  workman  nor 
the  widow,  widower,  child  or  dependent  of  the  workman  shall  receive  any  pay- 
ment whatsoever  out  of  the  accident  fund.  If  injury  or  death  results  to  a  work- 
man from  the  deliberate  intention  of  his  employer  to  produce  such  injury  or 
death,  the  workman,  the  widow,  widower,  child,  or  dependent  of  the  workman 
shall  have  the  privilege  to  take  under  this  act  and  also  have  cause  of  action 
against  the  employer,  as  if  this  act  had  not  been  enacted,  for  any  excess  of  dam- 
age over  the  amount  received  or  receivable  under  this  act. 

A  minor  working  at  an  age  legally  permitted  under  the  laws  of  this  state  shall 
be  deemed  sui  juris  for  the  purpose  of  this  act,  and  no  other  person  shall  have 
any  cause  or  action  or  right  to  compensation  for  an  injury  to  such  minor  work- 
man except  as  expressly  provided  in  this  act,  but  in  the  event  of  a  lump  sum  pay- 
ment becoming  due  under  this  act  to  such  minor  workman,  the  management  of 
the  sum  shall  be  within  the  probate  jurisdiction  of  the  courts  the  same  as  other 
property  of  minors. 

Sec.  7.  In  case  of  death  or  permanent  total  disability  the  monthly  payment 
provided  may  be  converted,  in  whole  or  in  part,  into  a  lump  sum  payment  (not 
in  any  case  to  exceed  $4,000 ) ,  on  the  theory,  according  to  the  expectancy  of  life 
as  fixed  by  the  American  Mortality  Table,  that  a  monthly  payment  of  $20  to  a 
person  thirty  years  of  age  is  worth  the  sum  of  $4000  in  which  event  the  monthly 
payment  shall  cease  in  whole  or  in  part  accordingly  or  proportionately.  Such 
conversion  may  only  be  made  after  the  happening  of  the  injury  and  upon  the 
written  application  of  the  beneficiary  (in  case  of  minor  children,  the  application 
may  be  by  either  parent)  to  the  department,  and  shall  rest  in  the  discretion 
of  the  d  apartment.  Within  the  rule  aforesaid  the  amount  and  value  of  the  lump 
sum  payment  may  be  agreed  upon  between  the  department  and  the  beneficiary. 

Sec.  8.  If  any  employer  shall  default  in  any  payment  to  the  accident  fund 
hereinbefore  in  this  act  required,  the  sum  due  shall  be  collected  by  action  at  law 
in  the  name  of  the  state  as  plaintiflF,  and  such  right  of  action  shall  be  in  addition 
to  any  other  right  of  action  or  remedy.  In  respect  to  any  injury  happening  to 
any  of  his  workmen  during  the  period  of  any  default  in  the  payment  of  any  pre- 
mium under  §  4,  the  defaulting  employer  shall  not,  if  such  default  be  after  de- 
mand for  payment,  be  entitled  to  the  benefits  of  this  act,  but  shall  be  liable  to 
suit  by  the  injured  workman  (or  the  husband,  wife,  child  or  dependent  of  such 
workman  in  case  death  result  from  the  accident),  as  he  would  have  been  prior 
to  the  passage  of  this  act. 

In  case  the  recovery  actually  collected  in  such  suit  shall  equal  or  exceed  the 
compensation  to  which  the  plaintiff  therein  would  be  entitled  under  this  act,  the 
plaintiff  shall  not  be  paid  anything  out  of  the  accident  fund;  if  the  said  amount 
shall  be  less  than  such  compensation  under  this  act,  the  accident  fund  shall 
contribute  the  amount  of  the  deficiency.  The  person  so  entitled  under  the  pro- 
visions of  this  section  to  sue  shall  have  the  choice  (to  be  exercised  before  suit) 
of  proceeding  by  suit  or  taking  under  this  act.  If  such  person  shall  take  under 
this  act,  the  cause  of  action  against  the  employer  shall  be  assigned  to  the  state 
for  the  benefit  of  the  accident  fund.  In  any  suit  brought  upon  such  cause  of 
action  the  defense  of  fellow  servant  and  assumption  of  risk  shall  be  inadmissible, 
and  the  doctrine  of  comparative  negligence  shall  obtain.  Any  such  cause  of  action 
assigned  to  the  state  may  be  prosecuted  or  compromised  by  the  department  in 
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its  discretion.  Any  compromise  by  the  workman  of  any  such  suit,  which  would 
have  a  deficiency  to  be  made  good  out  of  the  accident  fund,  may  be  made  only 
with  the  written  approval  of  the  department. 

Sec.  9.  If  any  workman  shall  be  injured  because  of  the  absence  of  any  safe- 
guard or  protection  required  to  be  provided  or  maintained  by,  or  pursuant  to, 
any  statute  or  ordinance,  or  any  departmental  regulation  under  any  statute, 
or  be,  at  the  time  of  the  injury,  of  less  than  the  maximum  age  prescribed  by  law 
for  the  employment  of  a  minor  in  the  occupation  in  which  he  shall  be  engaged 
when  injured,  the  employer  shall,  within  ten  days  after  demand  therefor  by  the 
department,  pay  into  the  accident  fund,  in  addition  to  the  same  required  by 
§  4  to  be  paid: 

(a)  In  case  the  consequent  payment  to  the  workman  out  of  the  accident  fund 
be  a  lump  sum,  a  sum  equal  to  50  per  cent  of  that  amount. 

(b)  In  case  the  consequent  payment  to  the  workman  be  payable  in  monthly 
payments,  a  sum  equal  to  50  per  cent  of  the  lump  value  of  such  monthly  pay- 
ment, estimated  in  accordance  with  the  rule  stated  in  §  7. 

The  foregoing  provisions  of  this  act  shall  not  apply  to  the  employer  if  the 
absence  of  such  guard  or  protection  be  due  to  the  removal  thereof  by  the  in- 
jured workman  himself  or  with  his  knowledge  by  any  of  his  fellow  workmen, 
unless  such  removal  be  by  order  or  direction  of  the  employer  or  superintendent 
or  foreman  of  the  employer,  or  anyone  placed  by  the  employer  in  control  or 
direction  of  such  workman.  If  the  removal  of  such  guard  or  protection  be  by 
the  workman  himself  or  with  his  consent  by  any  of  his  fellow  workmen,  unless 
done  by  order  or  direction  of  the  employer  or  the  superintendent  or  foreman 
of  the  employer,  or  anyone  placed  by  the  employer  in  control,  or  direction  of 
such  workman,  the  schedule  of  compensation  provided  in  §  5  shall  be  reduced 
10  per  cent  for  the  individual  case  of  such  workman. 

Sec.  10.  No  money  paid  or  payable  under  this  act  out  of  the  accident  fund 
shall,  prior  to  issuance  and  delivery  of  the  warrant  therefor,  be  capable  of  being 
assigned,  charged,  nor  ever  be  taken  in  execution  or  attached  or  garnished,  nor 
shall  the  same  pass  to  any  other  person  by  operation  of  law.  Any  such  assign- 
ment or  charge  shall  be  void. 

Sec.  11.  No  employer  or  workman  shall  exempt  himself  from  the  burden  or 
waive  the  benefits  of  this  act  by  any  contract,  agreement,  rule,  or  regulation, 
and  any  such  contract,  agreement,  rule,  or  regulation  shall  be  pro  tanto  void. 

Sec.  12.  (a)  Where  a  workman  is  entitled  to  compensation  under  this  act  he 
shall  file  with  the  department,  his  application  for  such,  together  with  the  certifi- 
cate of  the  physician  who  attended  him,  and  it  shall  be  the  duty  of  the  physician 
to  inform  the  injured  workman  of  his  rights  under  this  act  and  to  lend  all 
necessary  assistance  in  making  this  application  for  compensation  and  such  proof 
of  other  matters  as  required  by  the  rules  of  the  department  without  charge  to 
the  workman. 

(b)  Where  death  results  from  injury  the  parties  entitled  to  compensation 
under  this  act,  or  someone  in  their  behalf,  shall  make  application  for  the  same 
to  the  department,  which  application  must  be  accompanied  with  proof  of  death 
and  proof  of  relationship  showing  the  parties  to  be  entitled  to  compensation 
under  this  act,  certificates  of  attending  physician,  if  any,  and  such  other  proof  as 
required  by  the  rules  of  the  department. 

(c)  If  change  of  circumstance  warrant  an  increase  or  rearrangement  of  com- 
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pensation,  like  application  shall  be  made  therefor.  No  increase  or  rearrange- 
ment shall  be  operative  for  any  period  prior  to  application  therefor. 

(d)  No  application  shall  be  valid  or  claim  thereunder  enforceable  unless  filed 
within  one  year  after  the  day  upon  which  the  injury  occurred  or  the  right  thereto 
accrued. 

Sec.  13.  Any  workman  entitled  to  receive  compensation  under  this  act  is  re- 
quired, if  requested  by  the  department,  to  submit  himself  for  medical  examina- 
tion at  a  time  and  from  time  to  time  at  a  place  reasonably  convenient  for  the 
workman  and  as  may  be  provided  by  the  rules  of  the  department.  If  the  work- 
man refuses  to  submit  to  any  such  examination,  or  obstructs  the  same,  his  rights 
to  monthly  payments  shall  be  suspended  until  such  examination  has  taken  place, 
and  no  compensation  shall  be  payable  during  or  for  account  of  such  period. 

Sec.  14.  Whenever  any  accident  occurs  to  any  workman  it  shall  be  the  duty  of 
the  employer  to  at  once  report  such  accident  and  the  injury  resulting  therefrom 
to  the  department  and  also  to  any  local  representative  of  the  department.  Such 
report  shall  state: 

1.  The  time,  cause,  and  nature  of  the  accident  and  injuries,  and  the  probable 
duration  of  the  injury  resulting  therefrom. 

2.  Whether  the  accident  arose  out  of  or  in  the  course  of  the  injured  person's 
employment. 

3.  Any  other  matters  the  rules  and  regulations  of  the  department  may  pre- 
scribe. 

Sec.  15.  The  books,  records,  and  pay  rolls  of  the  employer  pertinent  to  the 
administration  of  this  act  shall  always  be  open  to  inspection  by  the  department 
or  its  traveling  auditor,  agent,  or  assistant,  for  the  purpose  of  ascertaining  the 
correctness  of  the  pay  roll,  the  men  employed,  and  such  other  information  as 
may  be  necessary  for  the  department  and  its  management  under  this  act.  Re- 
fusal on  the  part  of  the  employer  to  submit  said  books,  records,  and  pay  rolls 
for  such  inspection  to  any  member  of  the  commission,  or  any  assistant  present- 
ing written  authority  from  the  commission,  shall  subject  the  offending  employer 
to  a  penalty  of  $100  for  each  offense,  to  be  collected  by  civil  action  in  the  name 
of  the  state  and  paid  into  the  accident  fund,  and  the  individual  who  shall  per- 
sonally give  such  refusal  shall  be  guilty  of  misdemeanor. 

See.  16.  Any  employer  who  shall  misrepresent  to  the  department  the  amount 
of  pay  roll  upon  which  the  premium  under  this  act  is  based  shall  be  liable  to 
the  state  in  ten  times  the  amount  of  the  difference  in  premium  paid  and  the 
amount  the  employer  should  have  paid.  The  liability  to  the  state  under  this 
section  shall  be  enforced  in  a  civil  action  in  the  name  of  the  state.  All  sums 
collected  under  this  section  shall  be  paid  into  the  accident  fund. 

Sec.  17.  Whenever  the  state,  county,  or  any  municipal  corporation  shall  en- 
gage in  any  extra  hazardous  work  in  which  workmen  are  employed  for  wages, 
this  act  shall  be  applicable  thereto.  The  employer's  payments  into  the  accident 
fund  shall  be  made  from  the  treasury  of  the  state,  county,  or  municipality.  If 
said  work  is  being  done  by  contract,  the  pay  roll  of  the  contractor  and  the  sub- 
contractor shall  be  the  basis  of  computation,  and  in  the  case  of  contract  work 
consuming  less  than  one  year  in  performance  the  required  payment  into  the 
accident  fund  shall  be  based  upon  the  total  pay  roll.  The  contractor  and  any 
subcontractor  shall  be  subject  to  the  provisions  of  the  act,  and  the  state  for  its 
general  fund,  the  county,  or  municipal  corporation  shall  be  entitled  to  collect 
M.  &  S.  Vol.  v.— 353. 


5634  MASTER  AND  SERVANT.  [chap,  lxxvii. 

from  the  contractor  the  full  amount  pa.vable  to  the  accident  fund,  and  the  con- 
tractor, in  turn,  shall  be  entitled  to  collect  from  the  subcontractor  liis  proportion- 
ate amount  of  the  payment.  The  provisions  of  this  section  sliall  apply  to  all 
extra  hazardous  work  done  by  contract,  except  that  in  private  worlf  the  con- 
tractor shall  be  responsible,  primarily  and  directly,  to  the  accident  fund  for  the 
proper  percentage  of  the  total  pay  roll  of  the  work  and  the  owner  of  the  prop- 
erty affected  by  the  contract  shall  be  surety  for  such  payments.  Whenever  and 
so  long  as,  by  state  law,  city  charter,  or  municipal  ordinance,  provision  is  made 
for  municipal  employees  injured  in  the  course  of  employment,  such  employees 
shall  not  be  entitled  to  the  benefits  of  this  act  and  shall  not  be  included  in  the 
pay  roll  of  the  municipality  under  this  act. 

Sec.  18.  The  provisions  of  this  act  shall  apply  to  employers  and  workmen  en- 
gaged in  intrastate  and  also  in  interstate  or  foreign  commerce,  for  whom  a  rule 
of  liability  or  method  of  compensation  has  been  or  may  be  established  by  the 
Congress  of  the  United  States,  only  to  the  extent  that  their  mutual  connection 
with  intrastate  work  may  and  shall  be  clearly  separable  and  distinguishable  from 
interstate  or  foreign  commerce,  except  that  any  such  employer  and  any  of  his 
workmen"  working  only  in  this  state  may,  with  the  approval  of  the  department, 
and  so  far  as  not  forbidden  by  any  act  of  Congress,  voluntarily  accept  the  pro- 
visions of  this  act  by  filing  written  acceptances  with  the  department.  Such  ac- 
ceptances, when  filed  with  and  approved  by  the  department,  shall  subject  the 
acceptors  irrevocably  to  the  provisions  of  this  act  to  all  intents  and  purposes  as 
if  they  had  been  originally  included  in  its  terms.  Payment  of  premium  shall  be 
on  the  basis  of  the  pay  roll  of  the  workmen  who  accept  as  aforesaid. 

Sec.  19.  Any  employer  and  his  employees  engaged  in  works  not  extra  hazard- 
ous may,  by  their  joint  election,  filed  with  the  department,  accept  the  provisions 
of  this  act,  and  such  acceptances,  when  approved  by  the  department,  shall  sub- 
ject them  irrevocably  to  the  provisions  of  this  act  to  all  intents  and  purposes  as 
if  they  had  been  originally  included  in  its  terms.  Ninety  per  cent  of  the  minimum 
rate  specified  in  §  4  shall  be  applicable  to  such  case  until  otherwise  provided  by 
law. 

Sec.  20.  Any  employer,  workman,  beneficiary,  or  person  feeling  aggrieved  at 
any  decision  of  the  department  affecting  his  interest  under  this  act  may  have  the 
same  reviewed  by  a  proceeding  for  that  purpose,  in  the  nature  of  an  appeal, 
initiated  in  the  superior  court  of  the  county  of  his  residence  ( except  as  otherwise 
provided  in  subdivision  [1]  of  section  numbered  5)  in  so  far  as  such  decision 
rests  upon  questions  of  fact,  or  of  the  proper  application  of  the  provisions  of 
this  act,  it  being  the  intent  that  matters  resting  in  the  discretion  of  the  depart- 
ment shall  not  be  subject  to  review.  The  proceedings  in  every  such  appeal  shall 
be  informal  and  summary,  but  full  opportunity  to  be  heard  shall  be  had  before 
judgment  is  pronounced.  No  such  appeal  shall  be  entertained  unless  notice  of 
appeal  shall  have  been  served  by  mail  or  personally  upon  some  member  of  the 
commission  within  twenty  days  following  the  rendition  of  the  decision  appealed 
from  and  communication  thereof  to  the  person  affected  thereby.  No  bond  shall 
be  required,  except  that  an  appeal  by  the  employer  from  a  decision  of  the  de- 
partment under  §  9  shall  be  ineffectual  unless,  within  five  days  following  the 
service  of  notice  thereof,  a  bond,  with  surety  satisfactory  to  the  court,  shall  be 
filed,  conditioned  to  perform  the  judgment  of  the  court.  Except  in  the  case  last 
named  an  appeal  shall  not  be  a  stay.    The  calling  of  a  jury  shall  rest  in  the  dis- 
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cretion  of  the  court  except  that  in  cases  arising  under  §§  9,  15,  and  16  either 
party  shall  be  entitled  to  a  jury  trial  upon  demand.  It  shall  be  unlawful  for 
any  attorney  engaged  in  any  such  appeal  to  charge  or  receive  any  fee  therein  in 
excess  of  a  reasonable  fee,  to  be  fixed  by  the  court  in  the  case,  and,  if  the  de- 
cision of  the  department  shall  be  reversed  or  modified,  such  fee  and  the  fees  of 
medical  and  other  witnesses  and  the  costs  shall  be  payable  out  of  the  adminis- 
tration fund,  if  the  accident  fund  is  affected  by  the  litigation.  In  other  respects 
the  practice  in  civil  cases  shall  apply.  Appeal  shall  lie  from  the  judgment  of  the 
superior  court  as  in  other  civil  cases.  The  attorney  general  shall  be  the  legal 
adviser  of  the  department,  and  shall  represent  it  in  all  proceedings,  whenever  so 
requested  by  any  of  the  commissioners.  In  all  court  proceedings  under  or  pur- 
suant to  this  act  the  decision  of  the  department  shall  be  prima  facie  correct, 
and  the  burden  of  proof  shall  be  upon  the  party  attacking  the  same. 

Sec.  21.  The  administration  of  this  act  is  imposed  upon  a  department,  to  be 
known  as  the  industrial  insurance  department,  to  consist  of  three  commissioners 
to  be  appointed  by  the  governor.  One  of  them  shall  hold  office  for  the  first  two 
years,  another  for  the  first  four  years,  and  another  for  the  first  six  years  fol- 
lowing the  passage  and  approval  of  this  act.  Thereafter  the  term  shall  be  six 
years.  Each  commissioner  shall  hold  until  his  successor  shall  be  appointed  and 
shall  have  qualified.  A  decision  of  any  question  arising  under  this  act  concurred 
in  by  two  of  the  commissioners  shall  be  the  decision  of  the  department.  The 
governor  may  at  any  time  remove  any  commissioner  from  office  in  his  discre- 
tion, but  within  ten  days  following  any  such  removal  the  governor  shall  file  in 
the  office  of  the  secretary  of  state  a  statement  of  his  reasons  therefor.  The  com- 
mission shall  select  one  of  their  members  as  chairman.  The  main  office  of  the 
commission  shall  be  at  the  state  capitol,  but  branch  offices  may  be  established 
at  other  places  in  the  state.  Each  member  of  the  commission  shall  have  power 
to  issue  subpoenas  requiring  the  attendance  of  witnesses  and  the  production  of 
books  and  documents. 

Sec.  22.  The  salary  of  each  of  the  commissioners  shall  be  $3,600  per  annum, 
and  he  shall  be  allowed  his  actual  and  necessary  traveling  and  incidental  ex- 
penses; and  any  assistant  to  the  commissioners  shall  be  paid  for  each  full  day's 
service  rendered  by  him,  his  actual  and  necessary  traveling  expenses  and  such 
compensation  as  the  commission  may  deem  proper,  not  to  exceed  $6  per  day  to  an 
auditor,  or  $5   per  day  to  any  other  assistant. 

Sec.  23.  The  commissioners  may  appoint  a  sufficient  number  of  auditors  and 
assistants  to  aid  them  in  the  administration  of  this  act,  at  an  expense  not  to 
exceed  $5,000  per  month.  They  employ  one  or  more  physicians  in  each  county 
for  the  purpose  of  official  medical  examinations,  whose  compensation  shall  be 
limited  to  $5  for  each  examination  and  report  therein.  They  may  procure  such 
record  books  as  they  may  deem  necessary  for  the  record  of  the  financial  trans- 
actions and  statistical  data  of  the  department,  and  the  necessary  documents, 
forms,  and  blanks.  They  may  establish  and  require  all  employers  to  install  and 
maintain  an  uniform  form  of  pay  roll. 

Sec.  24.  The  commission  shall,  in  accordance  with  the  provisions  of  this  act: 

1.  Establish  and  promulgate  rules  governing  the  administration  of  this  act. 

2.  Ascertain  and  establish  the  amounts  to  be  paid  into  and  out  of  the  acci- 
dent fund. 
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3.  Regulate  tlie  proof  of  accident  and  extent  thereof,  the  proof  of  death  and 
the  proof  of  relationship  and  the  extent  of  dependency. 

4.  Supervise  the  medical,  surgical,  and  hospital  treatment  to  the  intent  that 
same  may  be  in  all  cases  suitable  and  wholesome. 

5.  Issue  proper  receipts  for  moneys  received,  and  certificate  for  benefits  ac- 
crued and  accruing. 

6.  Investigate  the  cause  of  all  serious  injuries  and  report  to  the  governor 
from  time  to  time  any  violations  or  laxity  in  performance  of  protective  statutes 
or  regulations  coming  under  the  observation  of  the  department. 

7.  Compile  and  preserve  statistics  shovcing  the  number  of  accidents  occurring 
in  the  establishment  or  works  of  each  employer,  the  liabilities  and  expenditures 
of  the  accident  fund  on  account  of  and  the  premium  collected  from  the  same, 
and  hospital  charges  and  expenses. 

8.  Make  annual  reports  to  the  governor  (one  of  them  not  more  than  sixty  nor 
less  than  thirty  days  prior  to  each  regular  session  of  the  legislature)  of  the 
workings  of  the  department,  and  showing  the  financial  status  and  the  outstand- 
ing obligations  of  the  accident  fund,  and  the  statistics  aforesaid. 

Sec.  25.  Upon  the  appeal  of  any  workman  from  any  decision  of  the  depart- 
ment afi'ecting  the  extent  of  his  injuries  or  the  progress  of  the  same,  the  court 
may  appoint  not  to  exceed  three  physicians  to  examine  the  physical  condition  of 
the  appellant,  who  shall  make  to  the  court  their  report  thereon,  and  they  may 
be  interrogated  before  the  court  by  or  on  behalf  of  the  appellant  in  relation  to 
the  same.  The  fee  of  each  shall  be  fixed  by  the  court,  but  shall  not  exceed  $10 
per  day  each. 

Sec.  26.  Disbursement  out  of  the  funds  shall  be  made  only  upon  warrants 
drawn  by  the  state  auditor  upon  vouchers  therefor  transmitted  to  him  by  the 
department  and  audited  by  him.  The  state  treasurer  shall  pay  every  warrant 
out  of  the  fund  upon  which  it  is  drawn.  If,  at  any  time,  there  shall  not  be 
sufficient  money  in  the  fund  on  which  any  such  warrant  shall  have  been  drawn 
wherewith  to  pay  the  same,  the  employer  on  account  of  whose  workman  it  was 
that  the  warrant  was  drawn  shall  pay  the  same,  and  he  shall  be  credited  upon 
his  next  following  contribution  to  such  fund  the  amount  so  paid  with  interest 
thereon  at  the  legal  rate  from  the  date  of  such  payment  to  the  date  such  next 
following  contribution  became  payable,  and  if  the  amount  of  the  credit  shall 
exceed  the  amount  of  the  contribution,  he  shall  have  a  warrant  upon  the  same 
fund  for  the  excess,  and  if  any  such  warrant  shall  not  be  so  paid,  it  shall  re- 
main, nevertheless,  payable  out  of  the  fund.  The  state  treasurer  shall  to  such 
extent  as  shall  appear  to  him  to  be  advisable  keep  the  moneys  of  the  unsegre- 
gated  portion  of  the  accident  fund  invested  at  interest  in  the  class  of  securities 
provided  by  law  for  the  investment  of  the  permanent  school  fund.  The  state 
treasurer  shall  be  liable  on  his  oiBcial  bond  for  the  safe  custody  of  the  moneys 
and  securities  of  the  accident  fund,  but  all  the  provisions  of  an  act  approved 
February  21,  1907,  entitled  "An  Act  to  Provide  for  State  Depositories  and  to 
Regulate  the  Deposits  of  State  Moneys  Therein,"  shall  be  applied  to  said  moneys 
and  the  handling  thereof  by  the  state  treasurer. 

Sec.  27.  If  any  employer  shall  be  adjudicated  to  be  outside  the  lawful  scope 
of  this  act,  the  act  shall  not  apply  to  him  or  his  workman,  or  if  any  workman 
shall  be  adjudicated  to  be  outside  the  lawful  scope  of  this  act  because  of  remote 
ness  of  his  work  from  the  hazard  of  his  employer's  work,  any  such  adjudication 
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shall  not  impair  the  validity  of  this  act  in  other  respects,  and  in  every  such 
case  an  accounting  in  accordance  with  the  justice  of  the  case  shall  be  had  of 
moneys  received.  If  the  provisions  of  §  4  of  this  act  for  the  creation  of  the 
accident  fund,  or  the  provisions  of  this  act  making  the  compensation  to  the  work- 
man provided  in  it  exclusive  of  any  other  remedy  on  the  part  of  the  workman 
shall  be  held  invalid,  the  entire  act  shall  be  thereby  invalidated  except  the  pro- 
visions of  §  31,  and  an  accounting  according  to  the  justice  of  the  case  shall  be 
had  of  moneys  received.  In  other  respects  an  adjudication  of  invalidity  of  any 
part  of  this  act  shall  not  affect  the  validity  of  the  act  as  a  whole  or  any  other 
part  thereof. 

Sec.  28.  If  the  provisions  of  this  act  relative  to  compensation  for  injuries  to 
or  death  of  workmen  become  invalid  because  of  any  adjudication,  or  be  repealed, 
the  period  intervening  between  the  occurrence  of  an  injury  or  death,  not  pre- 
viously compensated  for  under  this  act  by  lump  payment  or  completed  monthly 
payments,  and  such  repeal  or  the  rendition  of  the  final  adjudication  of  the  in- 
validity shall  not  be  computed  as  a  part  of  the  time  limited  by  law  for  the  com- 
mencement of  any  action  relating  to  such  injury  or  death:  Provided,  that  such 
action  be  commenced  within  one  year  after  such  repeal  or  adjudication;  but  in 
any  such  action  any  sum  paid  out  of  the  accident  fund  to  the  workman  on  ac- 
count of  injury,  to  whom  the  action  is  prosecuted,  shall  be  taken  into  account  or 
disposed  of  as  follows:  If  the  defendant  employer  shall  have  paid  without  de- 
linquency into  the  accident  fund  the  payment  provided  by  §  4,  such  sums  shall 
be  credited  upon  the  recovery  as  payment  thereon,  otherwise  the  sum  shall  not 
be  so  credited  but  shall  be  deducted  from  the  sum  collected  and  be  paid  into  the 
said  fund  from  which  they  had  been  previously  disbursed. 

Sec.  29.  There  is  hereby  appropriated  out  of  the  state  treasury  the  sum  of 
$150,000,  or  so  much  thereof  as  may  be  necessary,  to  be  known  as  the  adminis- 
tration fund,  out  of  which  the  salaries,  traveling  and  office  expenses  of  the  de- 
partment shall  be  paid,  and  also  all  other  expenses  of  the  administration  of  the 
accident  fund;  and  there  is  hereby  appropriated  out  of  the  accident  fund  for  the 
purpose  to  which  said  fund  is  applicable  the  sum  of  $1,500,000,  or  so  much  there- 
of as  shall  be  necessary  for  the  purposes  of  this  act. 

Sec.  30.  Nothing  in  this  act  contained  shall  repeal  any  existing  law  providing 
for  the  installation  or  maintenance  of  any  device,  means,  or  method  for  the  pre- 
vention of  accident  in  extra  hazardous  work,  or  for  a  penalty  or  punishment  for 
failure  to  install  or  maintain  any  such  protective  device,  means  or  method,  but 
§§  8,  9,  and  10  of  the  act  approved  March  6,  1905,  entitled :  "An  Act  Providing 
for  the  Protection  and  Health  of  Employees  in  Factories,  Mills,  or  Workshops, 
Where  Machinery  is  Used,  and  Providing  for  Suits  to  Recover  Damages  Sustained 
by  the  Violation  Thereof,  and  Prescribing  a  Punishment  for  the  Violation  There- 
of and  Repealing  an  Act  Entitled  'An  Act  Providing  for  the  Protection  of  Em- 
ployees in  Factories,  Mills,  or  Workshops  Where  Machinery  is  Used,  and  Pro- 
viding for  the  Punishment  of  the  Violation  Thereof,  Approved  March  6,  1903,' 
and  Repealing  All  Other  Acts  or  Parts  of  Acts  in  Conflict  Herewith,"  are  hereby 
repealed,  except  as  to  any  cause  of  action  which  shall  have  accrued  thereunder 
prior  to  October  1,  1911. 

Sec.  31.  If  this  act  shall  be  hereafter  repealed,  all  moneys  which  are  in  the  ac- 
cident fund  at  the  time  of  the  repeal  shall  be  subject  to  such  disposition  as  may 
be  provided  by  the  legislature,  and  in  default  of  such  legislative  provision,  dis- 
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tribution  thereof  shall  be  in  accordance  with  the  justice  of  the  matter,  due  re- 
gard being  had  to  obligations  of  compensation  incurred  and  existing. 

Sec.  32.  This  act  shall  not  affect  any  action  pending  or  cause  of  action  existing 
on  the  30th  day  of  September,  1911. 

Wisconsin. — The  Wisconsin  act  (Laws  of  1911,  chap.  50)*  is  as 
follows : 

Sec.  1.  There  are  added  to  the  statutes  thirty-two  new  sections  to  read:  Sec. 
2394-1.  In  any  action  to  recover  damages  for  a  personal  injury  sustained  with- 
in this  state  by  an  employee  while  engaged  in  the  line  of  his  duty  as  such,  or 
for  death  resulting  from  personal  injury  so  sustained,  in  which  recovery  is 
sought  upon  the  ground  of  want  of  ordinary  care  of  the  employer,  or  of  any 
officer,  agent,  or  servant  of  the  employer,  it  shall  not  be  a  defense: 

1.  That  the  employee  either  expressly  or  impliedly  assumed  the  risk  of  the 
hazard  complained  of. 

2.  When  such  employer  lias  at  the  time  of  the  accident  in  a  common  employ- 
ment four  or  more  employees,  that  the  injury  or  death  was  caused  in  whole  or 
in  part  by  the  want  of  ordinary  care  of  a  fellow  servant. 

Any  employer  who  has  elected  to  pay  compensation  as  hereinafter  provided 
shall  not  be  subject  to  the  provisions  of  this  §  2394-1. 

Sec.  2394-2.  No  contract,  rule,  or  regulation  shall  exempt  the  employer  from 
any  of  the  provisions  of  the  preceding  section  of  this  act. 

Sec.  2394-3.  Except  as  regards  employees  working  in  shops  or  offices  of  a 
railroad  company,  who  are  within  the  provisions  of  subsec.  9  of  §  1816  of  the 
statutes  as  amended  by  chapter  254  of  the  Laws  of  1907,  the  term  "employer" 
as  used  in  the  two  preceding  sections  of  this  act  shall  not  include  any  railroad 
company  as  defined  in  subsec.  7  of  said  §  1816  as  amended,  said  §  1816  and 
amendatory  acts  being  continued  in  force  unaffected,  except  as  aforesaid,  by  the 
preceding  sections  of  this  act. 

Sec.  2394-4.  Liability  for  the  compensation  hereinafter  provided  for,  in  lieu 
of  any  other  liability  whatsoever,  shall  exist  against  an  employer  for  any  per- 
sonal injury  accidentally  sustained  by  his  employee  and  for  his  death,  if  the 
injury  shall  proximately  cause  death,  in  those  cases  where  the  following  con- 
ditions of  compensation  concur: 

1.  Where,  at  the  time  of  the  accident,  both  the  employer  and  employee  are 
subject  to  the  provisions  of  this  act  according  to  the  succeeding  sections  hereof. 

2.  Where,  at  the  time  of  the  accident,  the  employee  is  performing  service 
growing  out  of  and  incidental  to  his  employment. 

3.  Where  the  injury  is  proximately  caused  by  accident,  and  is  not  caused  by 
wilful  misconduct. 

And  where  such  conditions  of  compensation  exist  for  any  personal  injury  or 
death,  the  right  to  recovery  of  such  compensation  pursuant  to  the  provisions  of 
this  act,  and  acts  amendatory  thereof,  shall  be  the  exclusive  remedy  against  the 
employer  for  such  injury  or  death;  in  all  other  cases  the  liability  of  the  em- 
ployer shall  be  the  same  as  if  this  and  the  succeeding  sections  of  this  act  had 

6  Pronounced  constitutional   in   Borgnis  v.  Fallc   Co.    (1911)    147   Wis.   327, 
37  L.R.A.(N.S.)  489,  133  N.  W.  209. 
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not  been  passed,  but  shall  be  subject  to  the  provisions  of  the  preceding  sections 
of  this  act. 

Sec.  2394-5.  The  following  shall  consitute  employers  subject  to  the  provisions 
of  this  act  within  the  meaning  of  the  preceding  section : 

1.  The  state,  and  each  county,  city,  town,  village,  and  school  district  therein. 

2.  Every  person,  firm,  and  private  corporation  ( including  any  public  service 
corporation ) ,  who  has  any  person  in  service  under  any  contract  of  hire,  express 
or  implied,  oral  or  written,  and  who,  at  or  prior  to  the  time  of  the  accident  to 
the  employee  for  which  compensation  under  this  act  may  be  claimed,  shall,  in  the 
manner  provided  in  the  next  section,  have  elected  to  become  subject  to  the  pro- 
visions of  this  act,  and  who  shall  not,  prior  to  such  accident,  have  effected  a 
withdrawal  of  such  election,  in  the  manner  provided  in  the  next  section. 

Sec.  2394-6.  Such  election  on  the  part  of  the  employer  shall  be  made  by  filing 
with  the  industrial  accident  board,  hereinafter  provided  for,  a  written  state- 
ment to  the  effect  that  he  accepts  the  provisions  of  this  act,  the  filing  of  which 
statement  shall  operate,  within  the  meaning  of  §  2394-5  of  this  act  to  subject 
such  employer  to  the  provisions  of  this  act  and  all  acts  amendatory  thereof  for 
the  term  of  one  year  from  the  date  of  the  filing  of  such  statement,  and  there- 
after, without  further  act  on  his  part,  for  successive  terms  of  one  year  each, 
unless  such  employer  shall,  at  least  sixty  days  prior  to  the  expiration  of  such 
first  or  any  succeeding  year,  file  in  the  office  of  said  board  a  notice  in  writing  to 
the  effect  that  he  desires  to  withdraw  his  election  to  be  subject  to  the  provisions 
of  the  act. 

Sec.  2394-7.  The  term  "employee"  as  used  in  §  2394-4  of  this  act  shall  be 
construed  to  mean: 

1.  Every  person  in  the  service  of  the  state,  or  of  any  county,  city,  town,  vil- 
lage, or  school  district  therein,  under  any  appointment,  or  contract  of  hire,  ex- 
press or  implied,  oral  or  written,  except  any  official  of  the  state,  or  of  any  county, 
city,  town,  village,  or  school  district  therein,  provided  that  one,  employed  by  a, 
contractor,  who  has  contracted  with  a  county,  city,  town,  village,  school  dis- 
trict, or  the  state,  through  its  representatives,  shall  not  be  considered  an  em- 
ployee of  the  state,  county,  city,  town,  village,  or  school  district  which  made  the 
contract. 

2.  Every  person  in  the  service  of  another  under  any  contract  of  hire,  express 
or  implied,  oral  or  written,  including  aliens,  and  also  including  minors  who  are 
legally  permitted  to  work  under  the  laws  of  the  state  (who,  for  the  purposes 
of  the  next  section  of  this  act,  shall  be  considered  the  same  and  shall  have  the 
same  power  of  contracting  as  adult  employees),  but  not  including  any  person 
whose  employment  is  but  casual  or  is  not  in  the  usual  course  of  the  trade, 
business,  profession,  or  occupation  of  his  employer. 

Sec.  2394-8.  Any  employee  as  defined  in  subsec.  1  of  the  preceding  section 
shall  be  subject  to  the  provisions  of  this  act  and  any  act  amendatory  thereof. 
Any  employee  as  defined  in  subsec.  2  of  the  preceding  section  shall  be  deemed 
to  have  accepted  and  shall,  within  the  meaning  of  §  2394-4  of  this  act,  be  sub- 
ject to  the  provisions  of  this  act  and  of  any  act  amendatory  thereof,  if,  at  the 
time  of  the  accident  upon  which  liability  is  claimed: 

1.  The  employer  charged  with  such  liability  is  subject  to  the  provisions  of 
this  act,  whether  the  employee  has  actual  notice  thereof  or  not;  and 

2.  Such  employee  shall  not,  at  the  time'  of  entering  into  his  contract  of  hire, 
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express  or  implied,  with  such  employer,  have  given  to  his  employer  notice  in 
vrriting  that  he  elects  not  to  be  subject  to  the  provisions  of  this  act;  or,  in  the 
event  that  such  contract  of  hire  was  made  in  advance  of  such  employer  becoming 
subject  to  the  provisions  of  this  act,  such  employee  shall  have  given  to  his  em- 
ployer notice  in  writing  that  he  elects  to  be  subject  to  such  provisions,  or  with- 
out givmg  either  of  such  notices,  shall  have  remained  in  the  service  of  such  em- 
ployer for  thirty  days  after  the  employer  has  filed  with  said  board  an  election 
to  be  subject  to  the  terms  of  this  act. 

Sec.  2394-9.  Where  liability  for  compensation  under  this  act  exists,  the  same 
shall  be  as  provided  in  the  following  schedule: 

1.  Such  medical  and  surgical  treatment,  medicines,  medical  and  surgical  sup- 
plies, crutches,  and  apparatus,  as  may  be  reasonably  required  at  the  time  of 
the  injury  and  thereafter  during  the  disability,  but  not  exceeding  ninety  days, 
to  cure  and  relieve  from  the  efi'ects  of  the  injury,  the  same  to  be  provided  by 
the  employer;  and  in  case  of  his  neglect  or  refusal  seasonably  to  do  so,  the 
employer  to  be  liable  for  the  reasonable  expense  incurred  by  or  on  behalf  of  the 
employee  in  providing  the  same. 

2.  If  the  accident  causes  disability,  an  indemnity  which  shall  be  payable  aa 
wages  on  the  eighth  day  after  the  injured  employee  leaves  work  as  the  result  of 
the  injury,  and  weekly  thereafter,  which  weekly  indemnity  shall  be  as  follows: 

(a)  If  the  accident  causes  total  disability,  65  per  cent  of  the  average  weekly 
earnings  during  the  period  of  such  total  disability,  provided  that,  if  the  dis- 
ability is  such  as  not  only  to  render  the  injured  employee  entirely  incapable 
of  work,  but  also  so  helpless  as  to  require  the  assistance  of  a  nurse,  the  weekly 
indemnity  during  the  period  of  such  assistance  after  the  first  ninety  days  shall 
be  increased  to  100  per  cent  of  the  average  weekly  earnings. 

(b)  If  the  accident  causes  partial  disability,  65  per  cent  of  the  weekly  loss 
in  wages  during  the  period  of  such  partial  disability. 

(c)  If  the  disability  caused  by  the  accident  is  at  times  total  and  at  times 
partial,  the  weekly  indemnity  during  the  periods  of  each  such  total  or  partial 
disability  shall  be  in  accordance  with  said  subdivision   (a)  and  (b)   respectively. 

(d)  Said  subdivisions  (a),  (b),  and  (c)  shall  be  subject  to  the  following 
limitations : 

Aggregate  disability  indemnity  for  injury  to  a  single  employee  caused  by  a 
single  accident  shall  not  exceed  four  times  the  average  annual  earnings  of  such 
employee. 

The  aggregate  disability  period  shall  not,  in  any  event,  extend  beyond  fifteen 
years  from  the  date  of  the  accident. 

The  weekly  indemnity  due  on  the  eighth  day  after  the  employee  leaves  work 
as  the  result  of  the  injury  may  be  withheld  until  the  twenty-ninth  day  after  he 
so  leaves  work;  if  recovery  from  the  disability  shall  then  have  occurred,  such 
first  weekly  indemnity  shall  not  be  recoverable;  if  the  disability  still  continues, 
it  shall  be  added  to  the  weekly  indemnity  due  on  said  twenty-ninth  day  and  be 
paid  therewith. 

If  the  period  of  disability  does  not  last  more  than  one  week  from  the  day  the 
employee  leaves  work  as  the  result  of  the  injury  no  indemnity  whatever  shall  be 
recoverable. 

3.  The  death  of  the  injured  employee  shall  not  affect  the  obligation  of  the 
employer  under  subsecs.  1  and  2  of  this  section,  so  far  as  his  liability  shall  have: 
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become  payable  at  the  time  of  death;  but  the  death  shall  be  deemed  the  termina- 
tion of  disability,  and  the  employer  shall  thereupon  be  liable  for  the  following 
death  benefits  in  lieu  of  any  further  disability  indemnity: 

(a)  In  case  the  deceased  employee  leaves  a  person  or  persons  wholly  depend- 
ent on  him  for  support,  the  death  benefit  shall  be  a  sum  suificient,  when  added 
to  the  indemnity  which  shall  at  the  time  of  death  have  been  paid  or  become 
payable  under  the  provisions  of  subsec.  2  of  this  section,  to  make  the  total  com- 
pensation for  the  injury  and  death  (exclusive  of  the  benefit  provided  for  in 
subsection  1),  equal  to  four  times  his  average  annual  earnings;  the  same  to  be 
payable  unless  and  until  the  board  shall  direct  payment  in  gross,  in  weekly  in- 
stalments corresponding  in  amount  to  the  weekly  earnings  of  the  employee. 

(b)  In  case  the  deceased  employee  leaves  no  one  wholly  dependent  on  him  for 
support,  but  one  or  more  persons  partially  dependent  therefor,  the  death  benefit 
shall  be  such  percentage  of  four  times  such  average  annual  earnings  of  the  em- 
ployee as  the  average  annual  amount  devoted  by  the  deceased  to  the  support  of  the 
person  or  persons  so  partially  dependent  on  him  for  support  bears  to  such  average 
annual  earnings,  the  same  to  be  payable,  unless  and  until  the  board  shall  direct 
payment  in  gross,  in  weekly  instalments,  corresponding  in  amount  to  the  weekly 
earnings  of  the  employee;  provided  that  the  total  compensation  for  the  injury 
and  death  (exclusive  of  the  benefit  provided  for  in  said  subsec.  1)  shall  not  exceed 
four  times  such  average  annual  earnings. 

(c)  Liability  for  the  death  benefits  provided  for  in  subdivisions  (a)  and  (b) 
respectively  shall  only  exist  where  the  accident  is  the  proximate  cause  of  death: 
Provided  that,  if  the  accident  proximately  causes  permanent  total  disability, 
and  death  ensues  from  some  other  cause  before  disability  indemnity  ceases,  the 
death  benefit  shall  be  the  same  as  though  the  accident  had  caused  death;  and 
Provided,  further,  that,  if  the  accident  proximately  causes  permanent  partial 
disability  and  death  ensues  from  some  other  cause  before  disability  indemnity 
ceases,  liability  shall  exist  for  such  percentage  of  the  death  benefits  provided 
for  in  said  subdivision  ( a )  or  ( b )  (as  the  case  may  be ) ,  as  shall  fairly  repre- 
sent the  proportionate  extent  of  the  impairment  of  earning  capacity  caused  by 
such  permanent  partial  disability  in  the  employment  in  which  the  employee  was 
working  at  the  time  of  the  accident. 

(d)  If  the  deceased  employee  leaves  no  person  dependent  upon  him  for  sup- 
port, and  the  accident  proximately  causes  death,  the  death  benefit  shall  consist 
of  the  reasonable  expense  of  his  burial,  not  exceeding  $100. 

Sec.  2394-10.  1.  The  weekly  earnings  referred  to  in  §  2394-9  shall  be  one 
fifty-second  of  the  average  annual  earnings  of  the  employee;  average  annual 
earnings  shall  not  be  taken  at  less  than  $375,  nor  more  than  $750,  and  between 
said  limits  shall  be  arrived  at  as  follows: 

(a)  If  the  injured  employee  has  worked  in  the  employment  in  which  he  was 
working  at  the  time  of  the  accident,  whether  for  the  same  employer  or  not, 
during  substantially  the  whole  of  the  year  immediately  preceding  his  injury,  his 
average  annual  earnings  shall  consist  of  three  hundred  times  the  average  daily 
wage  or  salary  which  he  has  earned  in  such  employment  during  the  days  when 
so  employed. 

(b)  If  the  injured  employee  has  not  so  worked  in  such  employment  during 
substantially  the  whole  of  such  immediately  preceding  year,  his  average  annual 
earnings  shall  consist  of  three  hundred  times  the  average  daily  wage  or  salary 
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which  an  employee  of  the  same  class  working  substantially  the  whole  of  such 
immediately  preceding  year  in  the  same  or  in  similar  employment  in  the  same 
or  a  neighboring  place  shall  have  earned  in  such  employment  during  the  days 
when  so  employed. 

(c)  In  cases  where  the  foregoing  methods  of  arriving  at  the  average  annual 
earnings  of  the  injured  employee  cannot  reasonably  and  fairly  be  applied,  such 
annual  earnings  shall  be  taken  at  such  sum  as,  having  regard  to  the  previous 
earnings  of  the  injured  employee,  and  of  other  employees  of  the  same  or  most 
similar  class,  working  in  the  same  or  most  similar  employment,  in  the  same  or 
a  neighboring  locality,  shall  reasonably  represent  the  annual  earning  capacity  of 
the  injured  employee  at  the  time  of  the  accident  in  the  employment  in  which 
he  was  working  at  such  time. 

(d)  The  fact  that  an  employee  has  suflfered  a  previous  disability,  or  received 
compensation  therefor,  shall  not  preclude  compensation  for  a  later  injury,  or  for 
death,  but  in  determining  compensation  for  the  later  injury,  or  death,  his  average 
annual  earnings  shall  be  such  sum  as  will  reasonably  represent  his  annual  earn- 
ing capacity  at  the  time  of  the  latter  injury,  in  the  employment  in  which  he  was 
working  at  such  time,  and  shall  be  arrived  at  according  to,  and  subject  to  the 
limitations  of,  the  previous  provisions  of  this  section. 

2.  The  weekly  loss  in  wages  referred  to  in  §  2394-9  shall  consist  of  such  per- 
centage of  the  average  weekly  earnings  of  the  injured  employee,  computed  ac- 
cording to  the  provision  of  this  section,  as  shall  fairly  represent  the  proportion- 
ate extent  of  the  impairment  of  his  earning  capacity  in  the  employment  in  which 
he  was  worlcing  at  the  time  of  the  accident,  the  same  to  be  fixed  as  of  the  time 
of  the  accident,  but  to  be  determined  in  view  of  the  nature  and  extent  of  the 
injury. 

3.  The  following  shall  be  conclusively  presumed  to  be  solely  and  wholly  de- 
pendent for  support  upon  a  deceased  employee: 

(a)  A  wife  upon  a  husband  with  whom  she  is  living  at  the  time  of  his  death. 

(b)  A  husband  upon  a  wife  with  whom  he  is  living  at  the  time  of  her  death. 

(c)  A  child  or  children  under  the  age  of  eighteen  years  (or  over  said  age, 
but  physically  or  mentally  incapacitated  from  earning),  upon  the  parent  with 
whom  he  or  they  are  living  at  the  time  of  the  death  of  the  parent,  there  being 
no  surviving  dependent  parent.  In  case  there  is  more  than  one  child  thus  de- 
pendent, the  death  benefit  shall  be   divided  equally  among  them. 

In  all  other  cases  questions  of  entire  or  partial  dependency  shall  be  deter- 
mined in  accordance  with  the  fact,  as  the  fact  may  be  at  the  time  of  the  death 
of  the  employee;  and  in  such  other  eases,  if  there  is  more  than  one  person  wholly 
dependent,  the  death  benefit  shall  be  divided  equally  among  them,  and  persons 
partially  dependent,  if  any,  shall  receive  no  part  thereof;  and  if  there  is  more 
than  one  person  partially  dependent,  the  death  benefit  shall  be  divided  among 
them  according  to  the  relative  extent  of  their  dependency. 

4.  No  person  shall  be  considered  a  dependent  unless  a  member  of  the  family 
of  the  deceased  employee,  or  bears  to  him  the  relation  of  husband  or  widow,  or 
lineal  descendant,  or  ancestor,  or  brother,  or  sister. 

5.  Questions  as  to  who  constitute  dependents  and  the  extent  of  their  depend- 
ency shall  be  determined  as  of  the  date  of  the  accident  to  the  employee,  and 
their  right  to  any  death  benefit  shall  become  fixed  as  of  such  time,  irrespective 
of  any  subsequent  change  in  conditions;   and  the  death  benefit  shall  be  directly 
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recoverable  by  and  payable  to  the  dependent  or  dependents  entitled  thereto  or 
their  legal  guardians  or  trustees;  provided  that  in  case  of  the  death  of  a  de- 
pendent whose  right  to  a  death  benefit  has  thus  become  fixed,  so  much  of  the 
same  as  is  then  unpaid  shall  be  recoverable  by  and  payable  to  his  personal  rep- 
resentative in  gross.  No  person  shall  be  excluded  as  a  dependent  who  is  a  non- 
resident alien. 

6.  No  dependent  of  an  injured  employee  shall  be  deemed,  during  the  life  of 
such  employee,  a  party  in  interest  to  any  proceeding  by  him  for  the  enforce- 
ment or  collection  of  any  claim  for  compensation,  nor  as  respects  the  compromise 
thereof  by  such  employee. 

Sec.  2394-11.  No  claim  to  recover  compensation  under  this  act  shall  be  main- 
tained unless,  within  thirty  days  after  the  occurrence  of  the  accident  which  is 
claimed  to  have  caused  the  injury  or  death,  notice  in  writing,  stating  the  name 
and  address  of  the  person  injured,  the  time  and  place  where  the  accident  oc- 
curred, and  the  nature  of  the  injury,  and  signed  by  the  person  injured  or  by 
someone  of  his  behalf,  or  in  case  of  his  death,  by  a  dependent  or  someone  on  his 
behalf,  shall  be  served  upon  the  employer,  either  by  delivering  to  and  leaving  with 
him  a  copy  of  such  notice,  or  by  mailing  to  him  by  registered  mail  a  copy  there- 
of in  a  sealed  and  postpaid  envelop  addressed  to  him  at  last  known  place  of 
business  or  residence.  Such  mailing  shall  constitute  completed  service.  Provid- 
ed, however,  that  any  payment  of  compensation  under  this  act,  in  whole  or  in 
part,  made  by  the  employer  before  the  expiration  of  said  thirty  days,  shall  be 
equivalent  to  the  notice  herein  required;  and  provided  further,  that  the  failure 
to  give  any  such  notice,  or  any  defect  or  inaccuracy  therein,  shall  not  be  a  bar  to 
recovery  under  this  act  if  it  is  found  as  a  fact  in  the  proceedings  for  collection 
of  the  claim  that  there  was  no  intention  to  mislead  the  employer,  and  that  he 
was  not  in  fact  misled  thereby;  and  provided  further,  that  if  no  such  notice  is 
given  and  no  payment  of  compensation  made,  within  two  years  from  the  date  of 
the  accident,  the  right  to  compensation  therefor  shall  be  wholly  barred. 

Sec.  2394-12.  Wherever  in  case  of  injury  the  right  to  compensation  under  this 
act  would  exist  in  favor  of  any  employee,  he  shall,  upon  the  written  request  of 
his  employer,  submit  from  time  to  time  to  examination  by  a  regular  practising 
physician,  who  shall  be  provided  and  paid  for  by  the  employer,  and  shall  likewise 
submit  to  examination  from  time  to  time  by  regular  physician  selected  by  said 
industrial  accident  board,  or  a  member  or  examiner  thereof.  The  employee  shall 
be  entitled  to  have  a  physician,  provided  and  paid  for  by  himself,  present  at  any 
such  examination.  So  long  as  the  employee,  after  such  written  request  of  the 
•employer,  shall  refuse  to  submit  to  such  examination,  or  shall  in  any  way  ob- 
struct the  same,  his  right  to  begin  or  maintain  any  proceeding  for  the  collec- 
tion of  compensation  shall  be  suspended;  and  if  he  shall  refuse  to  submit  to  such 
examination  after  direction  by  the  board,  or  any  member  or  examiner  thereof, 
or  shall  in  any  way  obstruct  the  same,  his  right  to  the  weekly  indemnity  which 
shall  accrue  and  become  payable  during  the  period  of  such  refusal  or  obstruction, 
shall  be  barred.  Any  physician  who  shall  make  or  be  present  at  any  such  ex- 
amination  may   be   required  to  testify  as  to   the   results  thereof. 

Sec.  2394-13.  There  is  hereby  created  a,  board  which  shall  be  known  as  the 
industrial  accident  board.  The  commissioner  of  labor  and  industrial  statistics 
shall  be  ex  officio  a  member  of  such  board.  He  may,  however,  authorize  the  dep- 
uty commissioner  to  act  in  his  place.     Within  thirty  days  after  the  passage  of 
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this  act,  the  governor,  by  and  with  the  advice  and  conaent  of  the  senate,  shall 
appoint  a  member  who  shall  serve  two  years,  and  another  who  shall  serve  four 
years.  Thereafter  such  two  members  shall  be  appointed  and  confirmed  for  terms 
of  four  years  each.  Vacancies  shall  be  filled  in  the  same  manner  for  the  un- 
expired term.  Each  member  of  the  board,  before  entering  upon  the  duties  of 
his  office,  shall  take  the  oath  prescribed  by  the  Constitution.  A  majority  of  the 
board  shall  constitute  a  quorum  for  the  exercise  of  any  of  the  powers  or  au- 
thority conferred  by  this  act,  and  an  award  by  a  majority  shall  be  valid.  In 
case  of  a,  vacancy,  the  remaining  two  members  of  the  board  shall  exercise  all 
the  powers  and  authority  of  the  board  until  such  vacancy  is  filled.  Each  member 
of  the  board,  including  the  said  commissioner,  shall  receive  an  annual  salary  of 
$5,000.  This  salary  shall,  as  to  the  commissioner  of  labor  and  industrial  statis- 
tics, be  in  full  for  his  services  as  such  commissioner  of  labor  and  industrial 
statistics. 

Sec.  2394-14.  The  board  shall  organize  by  choosing  one  of  its  members  as 
chairman.  Subject  to  the  provisions  of  this  act,  it  may  adopt  its  own  rules  of 
procedure,  and  may  change  the  same  from  time  to  time  in  its  discretion.  The 
board,  when  it  shall  deem  it  necessary  to  expedite  its  business,  may  from  time 
to  time  employ  one  or  more  expert  examiners  for  such  length  of  time  as  may  be 
required,  such  examiners  to  be  exempt  from  the  operation  of  chapter  363  of  the 
Laws  of  1905,  and  amendatory  acts.  It  may  also  appoint  a  secretary,  who  shall 
be  similarly  exempt,  and  such  clerical  help  as  it  may  deem  necessary.  It  shall 
fix  the  compensation  of  all  assistants  so  appointed.  It  shall  provide  itself  witli 
a  seal  for  the  authentication  of  its  orders,  awards,  and  proceedings,  upon  which 
shall  be  inscribed  the  words  "Industrial  Accident  Board — ^Wisconsin — Seal."  It 
shall  keep  its  office  at  the  capitol,  and  shall  be  provided  by  the  superintendent 
of  public  property  with  a  suitable  room  or  rooms,  necessary  office  furniture, 
stationery,  and  other  supplies.  The  members  of  the  board  and  its  assistants 
shall  be  entitled  to  receive  from  the  state  their  actual  and  necessary  expenses 
while  traveling  on  the  business  of  the  board;  but  such  expenses  shall  be  sworn 
to  by  the  person  who  incurred  the  same,  and  be  approved  by  the  chairman  of 
the  board,  before  payment  is  made.  All  salaries  and  expenses  authorized  by 
this  act  shall  be  audited  and  paid  out  of  the  general  funds  of  the  state,  the  same 
as  other  general  expenses  are  audited  and  paid. 

Sec.  2394-15.  Any  dispute  or  controversy  concerning  compensation  under  this 
act,  including  any  in  which  the  state  may  be  a  party,  shall  be  submitted  to  said 
industrial  accident  board  in  tho  manner  and  with  the  eflfect  provided  in  this  act. 
Every  compromise  of  any  claim  for  compensation  under  this  act  shall  be  sub- 
ject to  be  reviewed  by,  and  set  aside,  modified,  or  confirmed  by  the  board  upon 
application  made  within  one  year  from  the  time  of  such  compromise. 

Sec.  2394-16.  Upon  the  filing  with  the  board  by  any  party  in  interest  of  an 
application  in  writing  stating  the  general  nature  of  any  claim  as  to  which  any 
dispute  or  controversy  may  have  arisen,  it  shall  fix  a  time  for  the  hearing  there- 
of, which  shall  not  be  more  than  forty  days  after  the  filing  of  such  application. 
The  board  shall  cause  notice  of  such  hearing,  embracing  a  general  statement 
of  such  claim,  to  be  given  to  each  party  interested,  by  service  of  such  notice 
on  him  personally  or  by  mailing  a  copy  thereof  to  him  at  his  last  known  post- 
office  address  at  least  ten  days  before  such  hearing.  Such  hearing  may  be  ad- 
journed from  time  to  time  in  the  discretion  of  the  board  and  hearings  may  be 
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held  at  such  places  as  the  board  shall  designate.  Either  party  shall  have  the 
right  to  be  present  at  any  hearing,  in  person  or  by  attorney,  or  any  other  agent, 
and  to  present  such  testimony  as  may  be  pertinent  to  the  controversy  before  the 
board;  but  the  board  may,  with  or  without  notice  to  either  party,  cause  testi- 
mony to  be  taken,  or  an  inspection  of  the  premises  where  the  Injury  occurred 
to  be  had,  or  the  time  books  and  pay  roll  of  the  employer  to  be  examined  by 
any  member  of  the  board  or  any  examiner  appointed  by  it,  and  may  from  time 
to  time  direct  any  employee  claiming  compensation  to  be  examined  by  a  regular 
physician;  the  testimony  so  taken,  and  the  results  of  any  such  inspection  or  ex- 
amination, to  be  reported  to  tlie  board  for  its  consideration  upon  final  hearing. 
The  board,  or  any  member  thereof,  or  any  examiner  appointed  thereby,  shall 
have  power  and  authority  to  issue  subpcenas,  to  compel  the  attendance  of  wit- 
nesses or  parties,  and  the  production  of  books,  papers,  or  records,  and  to  admin- 
ister oaths.  Obedience  to  such  subpcenas  shall  be  enforced  by  the  circuit  court 
of  any  county. 

Sec.  2394-17.  After  final  hearing  by  said  board,  it  shall  make  and  file  (1) 
its  findings  upon  all  facts  involved  in  the  controversy,  and  (2)  its  award,  which 
shall  state  its  determination  as  to  the  rights  of  the  parties.  Pending  the  hear- 
ing and  determination  of  any  controversy  before  it,  the  board  shall  have  power 
to  order  the  payment  of  such,  or  any  part,  of  the  compensation,  which  is  or  may 
fall  due,  as  to  which  the  party  from  whom  the  same  is  claimed  does  not  deny 
liability  in  good  faith  within  ten  days  after  the  giving  of  notice  of  hearing  pro- 
vided for  in  the  preceding  section;  and  if  the  same  shall  not  be  paid  as  required 
by  such  order,  the  facts  with  respect  to  the  liability  therefor,  and  the  determina- 
tion of  the  board  as  to  the  rights  of  the  parties,  shall  be  embraced  in,  and  con- 
stitute a  part  of,  its  findings  and  awards;  and  the  board  shall  have  the  power 
to  include  in  Its  award,  as  a  penalty  for  noncompliance  with  any  such  order, 
not  exceeding  25  per  cent  of  each  amount  which  shall  not  have  been  paid  as 
directed  thereby. 

Sec.  2394-18.  Either  party  may  present  a  certified  copy  of  the  award  to  the 
circuit  court  for  any  county,  whereupon  said  court  shall,  without  notice,  render 
a  judgment  in  accordance  therewith;  which  judgment,  until  and  unless  set  aside 
as  hereinafter  provided,  shall  have  the  same  effect  as  though  duly  rendered  in 
an  action  duly  tried  and  determined  by  said  court,  and  shall,  with  like  effect, 
be  entered  and  docketed. 

Sec.  2394-19.  The  findings  of  fact  made  by  the  board  acting  within  its  powers 
shall,  in  the  absence  of  fraud,  be  conclusive;  and  the  award,  whether  judgment 
has  been  rendered  thereon  or  not,  shall  be  subject  to  review  only  in  the  manner 
and  upon  the  grounds  following:  Within  twenty  days  from  the  date  of  the 
award,  any  party  aggrieved  thereby  may  commence,  in  the  circuit  court  for 
Dane  county  an  action  against  the  board  for  the  review  of  such  award,  in  which 
action  the  adverse  party  shall  also  be  made  defendant.  In  such  action  a  com- 
plaint, which  shall  also  state  the  grounds  upon  which  a  review  is  sought,  shall  be 
served  with  the  summons.  Service  upon  the  secretary  of  tlie  board,  or  any  mem- 
ber of  the  board,  shall  be  deemed  completed  service.  The  board  shall  serve  its 
answer  within  twenty  days  after  the  service  of  the  complaint,  and,  within  the 
like  time,  such  adverse  party  shall,  if  he  so  desires,  serve  his  answer  to  said 
complaint.  With  its  answer,  the  board  shall  make  return  to  said  court  of  all 
documents  and  papers  on  file  in  the  matter,  and  of  all  testimony  which  may  have 
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been  taken  therein,  and  of  its  findings  and  award.  Said  action  thereupon  be 
brought  on  for  hearing  before  said  court  upon  such  record  by  either  party  on 
ten  days'  notice  to  the  other;  subject,  however,  to  the  pravisions  of  law  for  a 
change  of  the  place  of  trial  or  the  calling  in  of  another  judge.  Upon  such  hear- 
ing, the  court  may  confirm  or  set  aside  such  award;  and  any  judgment  which 
may  theretofore  have  been  rendered  thereon;  but  the  same  shall  be  set  aside 
only  upon  the  following  grounds: 

1.  That  the  board  acted  without  or  in  excess  of  its  powers. 

2.  That  the  award  was  procured  by  fraud. 

3.  That  the  findings  of  fact  by  the  board  do  not  support  the  award. 

Sec.  2394-20.  Upon  the  setting  aside  of  any  award  the  court  may  recommit 
the  controversy  and  remand  the  record  in  the  case  to  the  board,  for  further 
hearing  or  proceedings;  or  it  may  enter  the  proper  judgment  upon  the  findings, 
as  the  nature  of  the  case  shall  demand.  An  abstract  of  the  judgment  entered  by 
the  trial  court  upon  the  review  of  any  award  shall  be  made  by  the  clerk  thereof 
Upon  the  docket  entry  of  any  judgment  which  may  theretofore  have  been  ren- 
dered upon  such  award,  and  transcripts  of  such  abstract  may  thereupon  be  ob- 
tained for  like  entry  upon  the  dockets  of  the  courts  of  other  counties. 

Sec.  2394-21.  Said  board,  or  any  party  aggrieved  by  a  judgment  entered  upon 
the  review  of  any  award,  may  appeal  therefrom  within  the  time  and  in  the 
manner  provided  for  an  appeal  from  the  orders  of  the  circuit  court;  but  all  such 
appeal  shall  be  placed  on  the  calendar  of  the  supreme  court  and  brought  to  a 
hearing  in  the  same  manner  as  state  causes  on  such  calendar. 

Sec.  2394-22.  No  fees  shall  be  charged  by  the  clerk  of  any  court  for  the  per- 
formance of  any  oflicial  service  required  by  this  act,  except  for  the  docketing  of 
judgments  and  for  certified  copies  of  transcripts  thereof.  In  proceedings  to  re- 
view an  award,  costs  as  between  the  parties  shall  be  allowed  or  not  in  the  dis- 
cretion of  the  court,  but  no  costs  shall  be  taxed  against  said  board.  In  any 
action  for  the  review  of  an  award,  and  upon  any  appeal  therein  to  the  supreme 
court,  it  shall  be  the  duty  of  the  attorney  general,  personally,  or  by  an  assist- 
ant, to  appear  on  behalf  of  the  board,  whether  any  other  party  defendant  shall 
have  appeared  or  be  represented  in  the  action  or  not.  Unless  previously  author- 
ized by  the  board,  no  lien  shall  be  allowed,  nor  any  contract  be  enforceable,  for 
any  contingent  attorneys'  fee  for  the  enforcement  or  collection  of  any  claim 
for  compensation  where  such  contingent  fee,  inclusive  of  all  taxable  attorneys' 
fees  paid  or  agreed  to  he  paid  for  the  enforcement  or  collection  of  such  claim, 
exceeds  ten  per  cent  of  the  amount  at  which  such  claim  shall  be  compromised,  or 
of  the  amount  awarded,  adjudged,  or  collected. 

Sec.  2394-23.  No  claim  for  compensation  under  this  act  shall  be  assignable 
before  payment,  but  this  provision  shall  not  affect  the  survival  thereof;  nor 
shall  any  claim  for  compensation,  or  compensation  awarded,  adjudged,  or  paid, 
be  subject  to  be  taken  for  the  debts  of  the  party  entitled  thereto. 

Sec.  2394-24.  The  whole  claim  for  compensation  for  the  injury  or  death  of 
any  employee  or  any  award  or  judgment  thereon,  shall  be  entitled  to  a  preference 
over  the  unsecured  debts  of  the  employer  hereafter  contracted,  but  this  section 
shall  not  impair  the  lien  of  any  judgment  entered  upon  any  award. 

Sec.  2394-25.  The  making  of  a  lawful  claim  against  an  employer  for  compen- 
sation under  this  act  for  the  injury  or  death  of  his  employee  shall  operate  as  an 
assignment  of  any  cause  of  action  in  tort  which  the  employee  or  his  personal 
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representative  may  have  against  any  other  party  for  such  injury  or  death;  and 
such  employer  may  enforce  in  his  own  name  the  liability  of  such  other  party. 

Sec.  2394-26.  Nothing  in  tliis  act  shall  affect  the  organization  of  any  mutual 
or  other  insurance  company,  or  any  existing  contract  for  insurance  of  employers' 
liability,  nor  the  right  of  the  employer  to  insure  in  mutual  or  other  companies, 
in  whole  or  in  part,  against  such  liability,  or  against  the  liability  for  the  compen- 
sation provided  for  by  this  act,  or  to  provide  by  mutual  or  other  insurance, 
or  by  arrangement  with  his  employees,  or  otherwise,  for  the  payment  to  such 
employees,  their  families,  dependents,  or  representatives,  of  sick,  accident,  or 
death  benefits  in  addition  to  the  compensation  provided  for  by  this  act.  But 
liability  for  compensation  under  this  act  shall  not  be  reduced  or  affected  by 
any  insurance,  contribution,  or  other  benefit  whatsoever,  due  to  or  received  by 
the  person  entitled  to  such  compensation,  and  the  person  so  entitled  shall,  ir- 
respective of  any  insurance  or  other  contract,  have  the  right  to  recover  the  same 
directly  from  the  employer;  and  in  addition  thereto,  the  right  to  enforce  in  his 
own  name,  in  the  manner  provided  in  this  act,  the  liability  of  any  insurance 
company  which  may,  in  whole  or  in  part,  have  insured  the  liability  for  such  com- 
pensation :  Provided,  however,  that  payment  in  whole  or  in  part  of  such  com- 
pensation by  either  the  employer  or  the  insurance  company,  shall,  to  the  extent 
thereof,  be  a  bar  to  recovery  against  the  other  of  the  amount  so  paid,  and  pro- 
vided further,  that  as  between  the  employer  and  the  insurance  company,  pay- 
ment by  either  directly  to  the  employee,  or  to  the  person  entitled  to  compensation, 
shall  be  subject  to  the  conditions  of  the  insurance  contract  between  them. 

Sec.  2394-27.  Every  contract  for  the  insurance  of  the  compensation  herein  pro- 
vided for,  or  against  liability  therefor,  shall  be  deemed  to  be  made  subject  to 
the  provisions  of  this  act,  and  provisions  thereof  inconsistent  with  this  act  shall 
be  void.  No  company  shall  enter  into  any  such  contract  of  insurance  unless 
such  company  shall  have  been  approved  by  the  commissioner  of  insurance,  as 
provided  by  law.  For  the  purposes  of  this  act,  each  employee  shall  constitute  a 
separate  risk  within  the  meaning  of  §  1898d  of  the  statutes. 

Sec.  2394-28.  Any  employer  against  whom  liability  may  exist  for  compensation 
under  this  act  may,  with  the  approval  of  the  industrial  accident  board,  be  re- 
lieved therefrom  by: 

1.  Depositing  the  present  value  of  the  total  unpaid  compensation  for  which 
such  liability  exists,  assuming  interest  at  3  per  centum  per  annum,  with  such 
trust  company  of  this  state  as  shall  be  designated  by  the  employee  (or  by  his 
dependents,  in  case  of  his  death,  and  such  liability  exists  in  their  favor),  or  in 
default  of  such  designation  by  him  (or  them)  after  ten  days'  notice  in  writing 
from  the  employer,  with  such  trust  company  of  this  state  as  shall  be  designated 
by  the  board;  or 

2.  By  the  purchase  of  an  annuity,  within  the  limitations  provided  by  law,  in 
any  insurance  company  granting  annuities  and  licensed  in  this  state,  which  may 
be  designated  by  the  employee,  or  his  dependents,  or  the  board,  as  provided  in 
subsec.  1  of  this  section. 

Sec.  2394-29.  The  board  shall  cause  to  be  printed  and  furnished  free  of  charge 
to  any  employer  or  employees  such  blank  forms  as  it  shall  deem  requisite  to  fa- 
cilitate or  promote  the  efficient  administration  of  this  act;  it  shall  provide  a 
proper  record  book  in  which  shall  be  entered  and  indexed  the  name  of  every 
employer  who  shall  file  a  statement  of  election  under  this  act,  and  the  date  of 
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the  filing  thereof,  and  a  separate  book  in  which  shall  be  entered  and  indexed 
the  name  of  every  employer  who  shall  file  his  notice  of  withdrawal  of  such 
election,  and  the  date  of  the  filing  thereof;  and  books  in  which  shall  be  recorded 
all  orders  and  awards  made  by  the  board,  and  such  other  books  or  records  as 
it  shall  deem  required  by  the  proper  and  efficient  administration  of  this  act; 
all  such  records  to  be  kept  in  the  office  of  the  board.  Upon  the  filing  of  a 
statement  of  election  by  an  employer  to  become  subject  to  the  provisions  of 
this  act,  the  board  shall  forthwith  cause  notice  of  the  fact  to  be  given  to  his 
employees,  by  posting  such  notice  thereof  in  several  conspicuous  places  in  the 
office,  shop,  or  place  of  business  of  the  employer,  or  by  publishing,  or  in  such 
other  manner  as  the  board  shall  deem  most  effective;  and  the  board  shall  like- 
wise cause  notice  to  be  given  of  the  filing  of  any  withdrawal  of  such  election; 
but  notwithstanding  the  failure  to  give,  or  the  insufficiency  of,  any  such  notice, 
knowledge  of  all  filed  statements  of  election  and  notices  of  withdrawal  of  elec- 
tion, and  of  the  time  of  the  filing  of  the  same,  shall  conclusively  be  imputed  to 
all  employees. 

Sec.  2394-30.  A  sum  sufficient  to  carry  out  the  provisions  of  this  act  is  hereby 
appropriated  out  of  anj'  money  in  the  treasury  not  otherwise  appropriated. 

Sec.  2394-31.  All  acts  or  parts  of  acts  inconsistent  with  this  act  are  to  be 
deemed  replaced  by  this  act,  and  to  that  end  are  hereby  repealed. 

Sec.  2394-32.  The  legislature  intends  the  contingency  in  subdivision  2  of  § 
2394-1  of  this  act  to  be  a  separable  part  thereof,  and  the  subdivision  likewise 
separable  from  the  rest  of  the  act,  and  that  part  of  said  §  2394-1  that  follows 
subdivision  2,  likewise  separable  from  the  rest  of  the  act;  so  that  any  part 
of  said  subdivision,  or  the  whole,  or  that  part  which  follows  said  subdivision  2, 
may  fail  without  affecting  any  other  part  of  the  act. 

Sec.  2.  Sec.  2394-3  to  2394-32,  inclusive,  shall  take  effect  and  be  in  force 
from  and  after  the  passage  and  publication  of  this  act,  and  the  entire  act  shall 
be  in  force  from  and  after  September  1st,  1911. 


CHAPTER  LXXVIII. 

STATUTES  RELATIVE  TO  THE  SAFETY  AND  HEALTH  OF  EMPLOYEES 
IN   MANUFACTURING  AND  MERCANTILE   ESTABLISHMENTS. 

1853.  Introductory. 

1854.  Safety  of  employees.     Generally. 

1855.  Enactments  relative  to  the  safeguarding  of  moving  machinery  and  other 

dangerous  appliances. 

1856.  Construction  and  effect  of  these  enactments. 

o.  Generally. 

6.  Master's  duty  deemed  continuous. 

c.  Under  wliat  circumstances  machinery  must  be  guarded. 

d.  What  machinery  is  dangerous  in  such  a  sense  that  a  master  la  re- 

quired to  fence  it. 

e.  Specific  parts  of  machinery  within  the  scope  of  enactments. 
/.  What  persons  are  within  the  protection  of  the  statute. 

g.  Compliance  with  the  statute. 

h.  Complaint. 

i.  Burden  of  proof. 

1857.  Other  enactments  relative  to  mechanical  appliances. 

a.  Steam  boilers. 

6.  Elevators  and  lifts. 

e.  Means  of  communication. 

d.  Protection  from  electric  currents. 

1858.  Dangerous  openings;   lighting. 

1859.  Construction  and  effect  of  the  enactments. 

1860.  Protection  against  fire. 

1861.  Construction  and  effect  of  these  enactments. 

1862.  Sanitary  condition  of  place  of  work. 

1863.  Construction  and  effect  of  these  enactments. 

1864.  Same  subject.     Provisions  specifically  applicable  to  bakeries. 
1805.    Meals  of  employees. 

1866.  Provision  of  seats  for  female  employees. 

1867.  Work  in  tenements.     Sweatshops. 

1868.  Places   to   which   the   English   acts   are   applicable.     Generally. 

1869.  Provisions  with  regard  to  manufacturing  establishments  properly  so  called. 

1870.  Places  deemed  to  be  within  the  scope  of  these  provisions. 

a.  Premises   within   which   "mechanical  power   is  used  in   any  process 

incident  to  the  manufacture"  of  certain  articles. 
6.  "Premises  wherein  steam,  water,  or  other  mechanical  power  is  used  in 
aid  of  the  manufacturing  process.'' 
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0.  "Premises   wherein     .     .     .     any   manual   labor   is  exercised     .     .     . 
for  purposes  of  gain." 

d.  Premises  in  which  "manual  labor  is  exercised  in  adapting  an  article 

for  sale." 

e.  "Place  in  the  open  air." 

/.  "Bleaching  or  dyeing  works." 

g.  "Shipbuilding  yard." 

h.  Bottle-washing  works. 

i.  "Tenement  factory." 

j.  Electrical  stations  for  lighting  any  "street,  public  place,"  etc. 

1871.  Provisions  with  regard  to  establishments  other  than  those  in  which  manu- 

facturing processes  are  carried  on. 

1872.  Places  within  the  scope  of  these  provisions. 

a.  "Dock,  wharf,  quay." 
6.  Warehouse. 

c.  "Machinery  used  in  the  process  of  loading  or  unloading  a  ship." 

d.  "Machinery  temporarily  used  for  the  purpose  of  the  construction  of 

a  building. 

e.  Laundries  carried  on  by  way  of  trade  or  for  purposes  of  gain. 

1873.  "Occupier  of  a  factory,"  when  a  person  is  deemed  to  be. 

1874.  Establishments  embraced  within  the  purview  of  American  statutes. 

1875.  — of  statutes  in  the  British  colonies. 

As  to  the  constitutionality  of  statutes  imposing  specific  duties  on 
employers,  see  the  concluding  chapter  of  this  treatise. 

The  extent  to  which  the  imposition  of  a  specific  duty  upon  a  mas- 
ter is  regarded  as  creating  a  non-delegable  duty  is  discussed  in  §  1495 
ante. 

1853.  Introductory.— The  groups  of  statutes  discussed  in  chapters 
ixxt.  to  Lxxvii.  inclusive  may  be  said  to  be  generally  for  the  purpose 
of  affording  the  servant  means  of  redress  for  injuries  received,  which 
he  did  not  possess  at  common  law.  The  statutes  discussed  in  the 
present  chapter  and  in  the  five  succeeding  chapters  may  be  said  to 
occupy  a  higher  place  from  a  sociological  standpoint,  in  that  they 
are  designed  primarily  to  prevent  the  servant  from  receiving  inju- 
ries by  imposing  upon  the  master  certain  specified  duties  which  tend 
to  render  the  conditions  surrounding  his  work  safer.  The  one  class 
increases  the  master's  obligation  in  respect  to  remunerating  or  com- 
pensating an  injured  servant ;  the  other  imposes  upon  the  master  the 
active  duty  of  taking  designated  steps  tending  to  decrease  the  possi- 
bility of  such  injuries  occurring.  In  other  words,  the  preceding  chap- 
ters may  be  said  to  be  remedial,  while  the  statutes  to  be  discussed  are 
preventive. 

The  second  group  of  statutes  may  be  divided  generally  into  the 
following  classes : 
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(1)  The  statutes  designed  to  prevent  physical  injury  by  accident, 
including  those  requiring  safeguards  on  machinery,  safety  appliances 
on  rolling  stock  of  railroads,  the  maintenance  of  safe  conditions  in 
mines,  etc. 

(2)  Those  designed  to  preserve  the  health  of  employees,  includ- 
ing those  requiring  ventilation  of  the  working  place,  protection  from 
the  cold,  protection  from  dangerous  fumes  arising  from  the  ma- 
terial at  which  the  servant  is  at  work,  etc. 

(3)  Those  designed  to  safeguard  morality,  including  statutes  re- 
quiring separate  dressing  rooms  and  toilet  rooms  for  female  em- 
ployees, forbidding  the  employment  of  women  in  certain  occupations, 
such  as  saloons,  prohibiting  the  employment  of  children  in  immoral 
places  and  occupations,  etc. 

(4)  Those  prohibiting  the  employment  of  women  in  certain  dan- 
gerous occupations,  such  as  in  mining,  cleaning  moving  machinery, 
etc. 

(5)  Those  designed  to  protect  young  children,  including  those 
which  entirely  prohibit  the  employment  of  children  under  certain 
ages  and  prohibit  the  employment  of  children  of  school  age  in  the 
absence  of  employment  certificates,  etc. 

As  to  the  defenses  which  are  available  to  the  master  in  action '- 
based  upon  a  violation  of  the  duties  imposed  by  the  statutes  discussed 
in  this  and  the  succeeding  chapters,  see  generally  chapter  lxsii., 
subtitle  B. 

1854.  Safety  of  employees.  Generally.— In  practically  every  juris- 
diction in  which  manufacturing  is  at  all  a  common  form  of  indiistry, 
the  legislature  has  created  a  department  of  labor,  which  has  come 
to  be  one  of  the  most  important  executive  branches  of  the  govern- 
ment; and  the  head  of  this  department  is  in  many  cases  given  ex- 
tensive authority  relative  to  the  conduct  of  the  manufacturing  in- 
dustries. It  may  be  said  in  a  general  way  that  power  is  conferred 
upon  him  to  visit,  through  his  inspectors,  the  various  industries  with- 
in the  jurisdiction,  to  note  the  conditions  under  which  the  employees 
work,  and  to  recommend,  or  even  in  many  cases  to  require,  the  in- 
stallation of  safety  devices,  etc.,  and  the  removal  of  dangerous  or 
unhealthfvil  conditions  surrounding  the  work.  One  of  the  very 
important  branches  of  the  department  is  the  maintenance  of  bureaus 
of  labor  statistics,  whose  principal  function  is  to  gather  and  preserve 
records  as  to  the  conditions  obtaining  in  the  various  manufacturing 
industries,  especially  in  relation  to  the  commercial,  industrial,  social, 
and  sanit;irv  conditions  under  which  the  workmen  are  employed. 
Another  important  branch  has  particular  relation  to  the  question  of 
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the  employer's  liability  for  injuries  to  the  employees,  the  statutes 
imposing  upon  the  employers  the  duty  to  report  all  accidents  causing 
death  or  serious  injury,  to  the  department,  and  giving  the  latter 
power  to  investigate  into  the  causes  of  such  accidents. 

An  attempt  to  set  out  in  a  treatise  of  this  kind  all  the  variotis 
details  of  the  statutes  relative  to  governmental  control  of  manufac- 
tories would  be  impractical,  and  the  reader  is  referred  to  the  various 
factory  and  labor  acts  for  such  details  as  may  be  desired. 

The  first  statute  which  was  passed  to  regulate  labor  in  factories 
was  the  "Act  for  the  Preservation  of  the  Health  and  Morals  of  Ap- 
prentices and  Others  Employed  in  Cotton  and  Other  Mills  and 
Cotton  and  Other  Factories."  42  Geo.  III.  chap.  73.  This  statute 
provided  for  the  due  cleansing  of  the  factories  by  yearly  washings 
with  quicklime,  for  the  admission  of  sufficient  fresh  air,  and  for 
supplying  every  apprentice  yearly  with  suitable  clothing.  It  also 
prohibited  night  work  and  excessive  labor  in  the  daytime,  and  di- 
rected that  all  apprentices  should  be  instructed  in  the  principles  of 
the  Christian  religion.  Many  other  statutes  dealing  with  various 
trades  were  subsequently  passed,  the  result  being  what  Mr.  Redgrave 
in  his  work  on  Factory  and  Workshop  Acts  calls  "a  perfect  chaos  of 
regulations."  This  incongruous  mass  of  provisions  was  finally,  after 
a  careful  inquiry  by  a  Royal  Commission,  brought  into  harmony  by 
the  consolidating  acts  of  1878,  which  has  now  been  superseded  by 
the  present  act  of  1901. 

The  extract  from  the  decision  in  Caspar  v.  Lewin,^  given  in  the 
note  below,  shows  the  rapid  development  in  America  of  this  kind 
of  legislation.* 

1  (1901)    82  Kan.  604,  —  L.R.A.  (N.  dangerous  machinery  was  made  by  the 

S.)   — ,  109  Pac.  657.  legislature    of    Massachusetts    in    1877, 

2"Tlie  experience  of  England  has  been  in  an  act  which  reads  in  part  as  fol- 

paralleled    in    this    country.      A   begin-  lows: 

ning   in   factory    legislation    was   made  "  'The  belting,  shafting,  gearing,  and 

by  the  Massachusetts  act  of  April  16,  drums  of  all  manufacturing   establisli- 

1836,    'To   Provide   for   the    Better    In-  ments,  when  so  located  as  to  be,  in  the 

struction  of  Youth  Employed   in  Man-  opinion    of    the    inspectors    hereinafter 

ufacturing  Establishments.'    (See  Mass.  mentioned,      dangerous      to     employees 

Laws    1842,   chap.   60,   §    1.)      In   1897  while  engaged  in  their  ordinary  duties, 

the  section  of  the  New  York  law  whicli  shall  be,  as  far  as  practicable,  securely 

relates  to  the   protection  of  employees  guarded.'       (Acts    &    Res.    Mass.    1877, 

operating  machinery  was  imbedded  in  a  chap.  214,  §  1.) 

labor     code    which    covers     thirty-nine  The    subject    of    guarding    vats    and 

pages   of   the    statute   book,    and   three  pans  was   introduced  by  an  act  of  the 

more  pages  are   filled  with   a  schedule  Wisconsin  legislature  which  took  effect 

■of   laws   repealed   by   the   act.      (X.   Y.  May  2,   1887,  section  2  of  which  reads 

Laws    1897,    chap.   415.)      The   chapter  as  follows: 

referred   to  has   since  been   amended   a  "'Every  stationary  vat,  pan,  or  other 

number  of  times.  structure    with    molten    metal    or    hot 

"The  first  provision  for  safeguarding  liquids  shall  be  surrounded  with  proper 


§  1855]                      STATUTES  RELATIVE  TO  FACTORIES.  5653 

1855.  Enactment  relative  to  the  safeguarding  of  moving  machinery 

and  other  dangerous  appliances. —  Statutes  requiring  moving  ma- 
chinery and  other  dangerous  appliances,  such  as  vats  or  pans  con- 
taining harmful  fluids,  to  be  guarded,  and  belts  to  be  equipped  with 
feelt  shifters,  etc.,  have  been  enacted  in  nearly  every  jurisdiction 

in  which  manufacturing  is  one  of  the  principal  industries. 

safeguards  for  preventing  accidents  or  guarded,  fenced,  or  otherwise  protected.' 

injury    to   those   employed   at   or    near  (Minn.  Laws   1893,   chap.   7,   §   1.)      In 

them.        All   belting,    shafting,   gearing  Missouri    the    words    were    'safely    and 

hoists,  flywheels,   elevators,   and  drums  securely.'     (Mo.   Laws   1891,   p.    160,   § 

of  manufacturing  establishments,  so  lo-  3.)     In  Pennsylvania    (Pa.  Laws   1893, 

cated  as  to  be  dangerous  to  employees  chap.  244,   §  8)    and  Rhode  Island    (R. 

when  engaged  in  their  ordinary  duties,  I.  Laws  1894,  chap.  1278,  §  6)    'proper 

shall  be  securely  guarded  or  fenced  so  safeguards'  were  required, 

as   to  be   safe  to   persons   employed   in  ''The  protection  of  factory  acts  was 

any  such  place  or  employment.'     (Wis.  expressly  limited  to  employees  engaged 

Laws  1887,  chap.  549.)  in  their  'ordinary  duties'  in  the  states 

"Belt    shifters    or    other    mechanical  of  Connecticut,  Massachusetts,  Missou- 

contrivances  for  the  purpose  of  throw-  ri.    New    Jersey,    and    West    Virginia, 

ing  on  or  off  belts  or  pulleys  first  ap-  This  limitation  did  not  appear   in   tlie 

peared  in  the  New  York  act  of  May  25,  laws  of  Indiana,  Iowa,  ^Minnesota,  New 

1887,    and    such    appliances    were    then  York,    Pennsylvania,    Washington,    and 

required  to  be  automatic.     (N.  Y.  Laws  Wisconsin.    The  original  Wisconsin  law 

1887,  chap.  462,  §  11.)     ...  has   been   quoted.     In   the   Revision   of 

"In  March,  1897,  a  statute  of  the  1898  the  limitation  upon  the  classes  of 
state  of  Indiana  became  effective  which  employees  entitled  to  the  protection  of 
followed  the  New  York  law  of  1890,  safeguards  were  'industriously  by 
and  required  mechanical  substitutes  for  amendment  dropped'  (Marshall,  J.,  iu 
belt  shifters  to  be  'safe'  and  loose  pul-  Miller  v.  Kimberley  d  C.  Co.  [1908]  137 
leys  where 'possible.'  (Ind.  Laws  1897,  Wis.  138,  143,  118  N.  W.  536.)  .  .  . 
chap.  65,  §  8.)  Mechanical  contriv-  In  Ohio  the  owners  and  operators  of 
ances  for  the  purpose  of  throwing  belts  all  factories  and  workshops  were  re- 
were  required  to  be  'safe'  in  Iowa,  quired  to  make  suitable  provision  'to 
(Iowa  Laws,  1902,  chap.  149,  §  2)  and  prevent  injury  to  persons  who  may 
in  Minnesota  (Minn.  Laws  1893,  chap,  come  in  contact  with  any  such  ma- 
7,  §  23).  In  Pennsylvania,  'automatic  chinery.'  (Ohio  Laws,  1900,  p.  42,  § 
shifters  or  other  mechanical  contriv-  1.)  In  Rhode  Island,  belting  and  gear- 
ances'  were  necessary.  (Pa.  Laws  1893,  ing  were  required  to  be  provided  with 
chap.  244,  §  8.)  In  Ohio,  shifters  for  proper  safeguards,  and  if  vats,  pans,  or 
'shifting  belts  and  poles  and  other  ap-  structures  filled  with  molten  metal  or 
pliances  for  removing  and  replacing  hot  liquid  were  not  surrounded  with 
belts  on  single  pullies'  were  sufficient,  proper  safeguards  'for  preventing  acci- 
(Ohio  Laws  1900,  p.  42,  §  1.)  In  Con-  dent  or  injury  to  those  employed  at  or 
necticut  (Conn,  Acts  1887,  chap.  152,  near  them'  (R.  I.  Laws  1894,  chap. 
§  3),  New  Jersey  (N.  J.  Laws  1885,  1278,  §  9),  the  factory  inspector  might 
chap.  168,  §  3),  and  West  Virginia  require  alterations  or  additions. 
( W.  Va.  Acts  1901,  chap.  19,  §  1 ) ,  ma-  "The  dangerous  location  of  machinery 
chinery  was  required  to  be  'securely  was  made  a  feature  in  Connecticut, 
guarded,'  instead  of  'properly  guarded,'  Massachusetts,  Minnesota,  New  Jersey, 
as  in  Indiana,  Iowa,  and  New  York.  Missouri,  Rhode  Island,  and  West  Vir- 
In  Wisconsin  the  provision  was  'secure-  ginia;  the  practicability  of  guards  in 
ly  guarded  or  fenced.'  (Wis.  Laws  Connecticut,  Massachusetts,  Minnesota, 
1887,  chap.  549,  §  2. )  In  Massachu-  and  New  Jersey.  In  Missouri  and  West 
setts  the  expression  was  'securely  guard-  Virginia  guards  were  required  where 
ed.'  (Laws  1887,  chap.  214,  §  1.)  In  possible." 
Minnesota    the    phrase    ran    'properly 
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England.— Factory  and  workshop  act  1901  (1  Edw.  VII.  chap.  22)  sec.  10. 
( 1 )  With  respect  to  the  fencing  of  machinery  in  a  factory  the  following  provisions 
shall  liave  effect: — 

(a)  Every  hoist  or  teagle  and  every  fly-wheel  directly  connected  with  the 
steam  or  water  or  other  meclianical  power,  whether  in  the  engine  house  or  not, 
and  every  part  of  any  water  wheel  or  engine  worked  by  any  such  power,  must  be 
securely  fenced;  and — 

(b)  Every  wheel  race  not  otherwise  secured  must  be  securely  fenced  close  to 
the  edge  of  the  wheel  race;  and — 

(c)  All  dangerous  parts  of  the  machinery,  and  every  part  of  the  mill  gear- 
ing, must  either  be  securely  fenced,  or  be  in  such  position  or  of  such  construc- 
tion as  to  be  equally  safe  to  every  person  employed  or  working  in  the  factory  as 
it  would  be  if  it  were  securely  fenced;  and — 

(d)  All  fencing  must  be  constantly  maintained  in  an  efficient  state  while 
the  parts  required  to  be  fenced  are  in  motion  or  use,  except  where  they  are 
under  repair  or  under  examination  in  connection  with  repair,  or  are  necessarily 
exposed  for  the  purpose  of  cleaning  or  lubricating,  or  for  altering  the  gearing 
or  arrangements  of  the  parts  of  the  machinery. 

Sec.  12.  (1)  The  traversing  carriage  of  any  self-acting  machine  must  not  be 
allowed  to  run  out  within  a  distance  of  18  inches  from  any  fixed  structure  not 
being  part  of  the  machine,  if  the  space  over  which  it  runs  out  is  a.  space  over 
which  any  person  is  liable  to  pass,  whether  in  the  course  of  his  employment 
or  otherwise.  Provided,  that  nothing  in  this  subsection  shall  prevent  any  por- 
tion of  the  traversing  carriage  of  any  self-acting  cotton  spinning  or  woolen 
spinning  machine  being  allowed  to  run  out  within  a  distance  of  12  inches  from 
any  part  of  the  head  stock  of  another  self-acting  cotton  spinning  or  woolen 
spinning  machine. 

(2)  A  person  employed  in  a  factory  must  not  be  allowed  to  be  in  the  space 
between  the  fixed  and  the  traversing  parts  of  a  self-acting  machine,  unless  the 
machine  is  stopped  with  the  traversing  part  on  the  outward  run;  but  for  the 
purpose  of  this  provision  the  space  in  front  of  a  self-acting  machine  shall  not  be 
included  in  the  space  aforesaid. 

For  earlier  enactments,  see  factory  workshop  act,  1891,  §  5,  subs.  3 ;  §  6,  subs.  2. 

Colorado.— Stat.  Anno.  1911,  §  2506-b  (act  of  1911,  §  2).  It  is  provided  that 
any  person  operating  a  factory,  mill,  workshop,  bakery,  laundry,  store,  or  any 
kind  of  an  establishment  wherein  laborers  are  employed  or  machinery  used, 
shall  provide  and  maintain  belt  shifters  wherever  practicable;  reasonable  safe- 
guards for  all  vats,  pans,  trimmers,  cut-offs,  gang  edger,  and  other  saws,  planers, 
cogs,  gearing,  belting,  shafting,  coupling,  set-screws,  line  rollers,  conveyers, 
mangles  in  laundries,  and  machinery  of  other  or  similar  description  wherever 
practicable,  and  with  which  the  employees  of  any  such  factory,  mill,  or  workshop 
are  liable  to  come  in  contact  while  in  the  performance  of  their  duties;  provision 
is  also  made  for  the  attaching  of  a  notice  to  machinery  in  a  defective  or  un- 
guarded condition,  which  notice  shall  not  be  removed  until  the  defect  has  been 
remedied  or  the  machine  safeguarded. 

Conneoticut.-Gen.  Stat.  1902,  §  4516.  The  belting,  shafting,  gearing,  ma- 
chinery, and  drums  of  all  factories  and  buildings  where  machinery  is  used,  when 
so  placed  as,  in  the  opinion  of  the  inspector,  to  be  dangerous  to  the  persons  em- 
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ployed  therein  while  engaged  in  their  ordinary  duties,  shall,  as  far  as  practicable, 
be  securely  guarded. 

No  machinery  other  than  steam  engines  in  a  factory  shall  be  cleaned  while 
running,  after  notice  forbidding  the  same  is  given  by  the  inspector  to  the  owners 
or  operators  of  the  factory.  ' 

Illinois.- Laws  1909,  p.  202,  §  3  (b)-(d).  Certain  appliances  for  controlling 
or  shutting  down  machinery  are  specified. 

Sec.  7.  Traversing  carriage  of  any  self-acting  machinery  not  to  run  out  within 
18  inches  of  any  fixed  structure  not  being  a  part  of  the  machine,  if  the  space 
over  which  it  runs  out  is  one  through  which  an  employee  is  liable  to  pass. 

Indiana.— Factory  act  1899,  §  9  (Burns's  Anno.  Stat.  1908),  8029  (70871). 
It  shall  be  the  duty  of  the  owner  of  any  aforesaid  establishment,  or  his  agent, 
superintendent,  or  other  person  in  charge  of  the  same,  to  furnish  and  supply,  or 
cause  to  be  furnished  and  supplied,  therein,  in  the  direction  of  the  chief  in- 
spector, where  machinery  is  used,  belt  shifters  or  other  safe  mechanical  con- 
trivances for  the  purpose  of  throwing  on  or  off  belts  or  pulleys;  and  whenever 
possible,  machinery  therein  shall  be  provided  with  loose  pulleys;  all  vats,  pans, 
saws,  planers,  cogs,  gearing,  belting,  shafting,  set-screws  and  machinery  of  every 
description  therein,  shall  be  properly  guarded,  and  no  person  shall  remove  or 
make  ineffective  any  safeguard  around  or  attached  to  any  planer,  saw,  belting, 
shafting,  or  other  machinery,  or  around  any  vat  or  pan,  while  the  same  is  in  use, 
unless  for  the  purpose  of  immediately  making  repairs  thereto,  and  all  such 
safeguards  shall  be  promptly  replaced.  By  attaching  thereto  a  notice  to  that 
effect,  the  use  of  any  machinery  may  be  prohibited  by  the  chief  inspector,  should 
such  machinery  be  regarded  as  dangerous.  Such  notice  must  be  signed  by  the 
chief  inspector,  and  shall  only  be  removed  after  the  required  safeguards  are  pro- 
vided, and  the  unsafe  or  dangerous  machine  shall  not  be  used  in  the  meantime. 
Earlier  enactment,  act  1897,  p.  101. 

Io\pa.— Factory  act,  29  Gen.  Assem.  chap.  149,  §  2.  It  shall  be  the  duty  of 
the  owner,  agent,  superintendent,  or  other  person  having  charge  of  any  manu- 
facturing or  other  establishment  where  machinery  is  used,  to  furnish  and  supply, 
or  cause  to  be  furnished  and  supplied,  therein,  belt  shifters  or  other  safe 
mechanical  contrivances  for  the  purpose  of  throwing  belts  on  and  off  pulleys, 
and,  wherever  possible,  machinery  therein  shall  be  provided  with  loose  pulleys; 
all  saws,  planers,  cogs,  gearing,  belting  shafting,  set-screws,  and  machinery 
of  every  description  therein  shall  be  properly  guarded.  (Code  Supp.  §  4999  (b). 
For  the  earlier  provision,  see  Code,  §  4064.) 

Kansas.— Gen.  Stat.  1909,  §  4679;  Laws  1903,  chap.  356,  §  37.  Every  person 
owning  or  operating  any  manufacturing  establishment  in  which  machinery  is 
used  shall  furnish  and  supply  for  use  therein  belt  shifters,  or  other  safe  me- 
chanical contrivance  for  the  purpose  of  throwing  on  or  off  belts  or  pulleys;  and, 
wherever  it  is  practicable,  machinery  shall  be  operated  with  loose  pulleys.  All 
vats,  pans,  saws,  planers,  cog  gearing,  belting,  shafting,  set-screws,  and  machinery 
of  every  description  used  in  a  manufacturing  establishment,  shall,  where  prac- 
ticable, be  properly  and  safely  guarded,  for  the  purpose  of  preventing  or  avoiding 
the  death  of  or  injury  to  the  persons  employed  or  laboring  in  any  such  establish- 
ment; and  it  is  hereby  made  the  duty  of  all  persons  owning  or  operating  manu- 
facturing establishments  to  provide  and  keep  the  same  furnished  with  safeguards 
as  herein  specified. 
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Kentucky.— Stat.  1909,  §  3248.  It  shall  be  tlie  duty  of  tlie  owner  of  any 
manufacturing  establishment  where  any  person  under  sixteen  years  of  age  is 
employed,  his  agents,  superintendents,  or  otlier  persons  in  charge  of  same, 
to  furnish  and  supply,  when  practicable,  or  cause  to  be  furnished  and  sup- 
plied to  him,  belt  shifters,  or  other  safe  mechanical  contrivance  for  the  purpose 
of  throwing  belts  on  or  oflf  pulleys;  and,  whenever  practicable,  machinery  therein 
shall  be  provided  with  loose  belts.  All  vats,  pans,  saws,  planes,  cogs,  gearing, 
belting,  set-screws  and  machinery  of  every  description  therein,  which  is  palpably 
dangerous,  where  practicable,  shall  be  properly  guarded;  and  no  person  shall  re- 
move or  make  ineffective  any  safeguard  around  or  attached  to  any  planer, 
saw,  belting,  shafting,  or  other  machinery,  or  around  any  vat  or  pan,  while  the 
same  is  in  use,  unless  for  the  purpose  of  immediately  making  repairs  thereto; 
and  all  such  safeguards  shall  be  promptly  replaced. 

Massachusetts.—  Rev.  Laws  1902,  chap.  104,  §  41.  The  belting,  shafting, 
gearing,  and  drums  of  all  factories,  if  so  placed  as,  in  the  opinion  of  the  in- 
spectors of  factories  and  public  buildings,  to  be  dangerous  to  employees  therein 
while  engaged  in  their  ordinary  duties,  shall  be,  as  far  as  practicable,  securely 
guarded.  No  machinery  except  steam  engines  in  a  factory  shall  be  cleaned 
while  running,  if  objection  in  writing  is  made  by  one  of  said  inspectors. 

Sec.  42.  (Laws  1896,  chap.  343).  No  traversing  carriage  of  a  mule  in  a  cot- 
ton factory  shall  pass  within  a  foot  of  a  pillar  or  fixed  structure. 

Supp.  to  Rev.  Laws  1907,  p.  815  (act  of  March  16,  1904).  Looms  shall  be 
equipped  with  guards  approved  by  police  inspection  department  to  prevent 
injury  to  employees  from  shuttles  falling  or  being  thrown  from  the  loom. 

Michigan Comp.  Laws  1897,  §  5349;  Pub.  Acts  1895,  act  184.     It  shall  be 

the  duty  of  the  owner  of  a  factory,  or  his  agent,  superintendent,  or  other  person 
in  charge  of  the  same,  to  furnish  or  supply,  or  caused  to  be  furnished  and 
supplied,  in  the  discretion  of  the  factory  inspector,  where  machinery  is  in  use, 
proper  shifters,  or  other  mechanical  contrivances  for  the  purpose  of  throwing 
belts  on  or  oflf  pulleys.  All  gearing  or  belting  shall  be  provided  with  proper  safe- 
guards, and  wherever  possible,  machinery  shall  be  provided  with  loose  pulleys. 
All  vats,  saws,  pans,  planers,  cogs,  set-screws,  gearing  and  machinery  of  every 
description  shall  be  properly  guarded,  when  deemed  necessary  by  the  factory  in- 
spector.   For  the  earlier  enactment,  see  Pub.  Acts  1893,  act    126. 

Sec.  5369  (Pub.  Acts  1889,  Act  265,  §  1997e6).  It  shall  be  the  duty  of  the 
owner  of  such  factory,  mercantile  industry,  or  manufacturing  establishment,  or 
his  agent,  superintendent,  or  other  person  in  charge  of  the  same,  to  furnish  and 
supply,  or  cause  to  be  furnished  and  supplied,  in  the  discretion  of  the  inspector, 
where  dangerous  machinery  is  in  use,  automatic  shifters,  or  other  mechanical 
contrivances  for,  of  throwing  on  or  oflf  belts  on  pulleys;  and  no  minor  under  four- 
teen years  of  age  shall  be  allowed  to  clean  machinery  while  in  motion.  All  gear- 
ing and  belting  shall  be  provided  with  proper  safe  guards. 

Sec.  5370  (§  1997c7).  That  if  the  heating,  lighting,  ventilation  or  sanitary 
arrangement  of  any  shop  or  factory  is  such  as  to  be  injurious  to  the  health  of 
persons  employed  therein,  or  that  the  means  of  egress  in  case  of  fire  or  other 
disaster  is  not  suflBcient  or  in  accordance  with  all  the  requirements  of  law,  oi 
that  the  belting,  shafting,  gearing,  elevators,  drums  and  machinery  in  the  shops 
and  factories  arc  located  so  as  to  be  dangerous  to  employees,  and  not  sufficiently 
guarded,  or  that  the  vats,  pans,  or  structures  filled  with  molten  metal  or  hot 


§  1855]  STATUTES  RELATIVE  TO  FACTORIES.  5657 

liquid  are  not  surrounded  with  proper  safeguards  for  preventing  accident  or 
injury  to  those  at  or  near  them,  after  due  notice  of  such  defect,  said  pro- 
prietors or  agents  shall  be  deemed  guilty  of  violating  the  provisions  of  this  act. 

Minnesota.— Rev.  Laws  1905,  §  3813.  All  machinery  of  the  several  kinds 
specified  shall  be  so  located  as  not  to  be  dangerous  to  workmen,  or,  as  far  as  prac- 
ticable, shall  be  fenced  or  otherwise  protected.  (Gen.  Stat.  1894,  §  2248;  Laws 
1893,  chap.  7.) 

Sec.  1814.     Belt  shifters  to  be  furnished  where  practicable. 

Missouri.- Rev.  Stat.  1909,  §  7828;  Rev.  Stat.  1899,  §  6433,  as  amended  by 
Laws  1909,  p.  504.  The  belting,  shafting,  [machines,  machinery],  gearing,  and 
drums,  in  all  manufacturing,  mechanical,  and  other  establishments,  when  so 
placed  as  to  be  dangerous  to  persons  employed  therein  or  thereabout  while  en- 
gaged in  their  ordinary  duties,  shall  be  safely  and  securely  guarded  when  possi- 
ble; if  not  possible,  then  notice  of  its  danger  shall  be  conspicuously  posted  in 
such  establishment.  (The  words  in  brackets  were  added  by  the  amending  act. 
For  the  original  statute,  see  Act  of  April  20th,  1891.) 

Nebraska.— Comp.  Stat.  1911,  §  3793z8,  §  20.  All  belting,  shafting,  gearing, 
elevators,  drums,  saws  and  cogs  to  be  guarded;  vessels  filled  with  molten  metal 
or  hot  liquid  to  be  protected  by  guards,  boxing  or  screens;  belt  shifters  to  be 
furnished. 

New  Jersey.— Laws  1904,  p.  156,  §  13  (Comp.  Stat.  1910,  p.  3026).  The 
owner  or  person  in  charge  of  any  of  the  places  coming  under  the  provisions  of 
this  act,  where  machinery  is  used,  shall  provide,  in  the  discretion  of  the  com- 
missioner, belt  shifters  or  other  mechanical  contrivances  for  the  purpose  of 
throwing  on  or  ofl'  belts  or  pulleys;  whenever  practicable,  all  machinery  shall  be 
provided  with  loose  pulleys,  all  vats,  pans,  saws,  planers,  cogs,  gearing,  belting, 
shafting,  set-screws,  drums,  and  machinery  of  every  description  shall  be  properly 
guarded;  no  person  shall  remove  or  make  ineffective  any  safeguard  around  or 
attached  to  such  machinery,  vats,  or  pans  while  the  same  are  in  use,  unless  for 
the  purpose  of  immediately  making  repairs  thereto,  and  all  such  safeguards  so 
removed  shall  be  promptly  replaced;  if  the  machinery,  or  any  part  thereof,  or 
any  vat,  pan  or  vessel  containing  molten  metal  or  hot  liquid  is  in  a  dangerous 
condition  or  is  not  properly  guarded,  the  use  thereof  may  be  prohibited  by  the 
commissioner,  and  a  notice  to  that  efi'ect  shall  be  attached  thereto;  such  notice 
shall  not  be  removed  until  the  machinery  is  made  safe  and  the  required  safeguards 
are  provided;  and  in  the  meantime  such  unsafe  or  dangerous  machinery,  vats, 
pans,  or  vessels  containing  molten  metal  or  hot  liquid  shall  not  be  used;  when, 
in  the  opinion  of  the  commissioner,  it  is  necessary,  the  halls  leading  to  work- 
rooms shall  be  provided  with  proper  lighting  facilities  (earlier  provision.  Gen. 
Stat.  §  2345). 

New  York.— Labor  law  1909,  §  81  (as  amended  by  Laws  1910,  chap.  106). 
The  owner  or  person  in  charge  of  a  factory  where  machinery  is  used  shall  pro- 
vide, in  the  discretion  of  the  commissioner  of  labor,  belt  shafters  or  other 
mechanical  contrivances  for  the  purpose  of  throwing  on  or  off  belts  on  pulleys. 
Whenever  practicable,  all  machinery  shall  be  provided  with  loose  pulleys.  All 
vats,  pans,  saws,  planers,  cogs,  gearing,  belting,  shafting,  set-screws,  and  machin- 
ery of  every  description,  shall  be  properly  guarded.  No  person  shall  remove  or 
make  ineffective  any  safeguard  around  or  attached  to  machinery,  vats,  or  pans 
while  the  same  are  in  use,  unless  for  the  purpose  of  immediately  making  repairs 


5658  MASTER  AND  SERVAXT.  [chap,  lxxviii. 

thereto,  and  all  such  safeguards  so  removed  shall  be  promptly  replaced.  If  tlie 
machine  or  any  part  thereof  is  in  a  dangerous  condition  or  is  not  properly  guard- 
ed, the  use  thereof  may  be  prohibited  by  the  commissioner  of  labor,  and  a  notice 
to  that  effect  shall  be  attached  tliereto.  Such  notice  shall  not  be  removed  until 
the  machine  is  made  safe  and  the  required  safeguards  provided,  and  in  the 
meantime  such  unsafe  or  dangerous  machinery  shall  not  be  used. 

For  the  earlier  enactments  in  pari  materia,  see  Laws  1886,  chap.  409;  Laws 
1887,  chap.  462;  Laws  1890,  chap.  398;  Laws  1892,  chap.  673. 

Ohio.— Gen.  Code  1910,  §  1027  (I)-(IO)  ;  Laws  1900,  p.  42,  §  1.  Elaborate 
regulations  with  respect  to  the  guarding  of  various  kinds  of  moving  machinery, 
and  the  disconnection  of  machinery  by  tight  and  loose  pulleys  or  other  suitable 
appliances.  The  general  effect  of  the  provisions  is  similar  to  those  contained  in 
the  New  York  labor  law;  but  they  are  In  some  respects  much  more  detailed. 

Sec.  1027  (3).  Keys,  bolts,  set-screws,  and  all  parts  of  wheels,  shafting,  or 
other  revolving  machinery  projecting  unevenly  beyond  the  surface,  are  to  be 
covered,  cut  off,  or  countersunk. 

Laws  1908,  p.  30,  §  4.  Dangerous  machinery  in  factories  where  women  and 
children  are  employed,  inspection  of,  by  visitors. 

Oklahoma.— Comp.  Laws  1909,  §  4029  (Laws  1907-8,  p.  508).  The  owner  or 
person  in  charge  of  the  factory  or  any  institution  where  machinery  is  used  shall 
be  provided  with  belt  shifters  or  other  mechanical  contrivances  for  the  purpose 
of  throwing  on  or  off  belts  on  pulleys  whenever  practicable.  All  machines  shall 
be  provided  with  loose  pulleys,  and  all  vats,  pans,  planers,  cogs,  gearing,  belting, 
shafting,  set  screws  and  machinery  of  every  description,  shall  be  properly  guard- 
ed. No  person  shall  remove  or  make  ineffective  any  safeguard  around  or  attached 
to  any  machinery,  vats,  or  pans  while  the  same  are  in  use,  unless  for  the  purposes 
of  immediately  making  repairs  thereto,  and  all  such  safeguards  so  removed  shall 
be  promptly  replaced;  if  a  machine  or  any  part  thereof  is  not  properly  guarded, 
the  use  thereof  may  be  prohibited  by  the  factory  inspector,  or  deputy  factory  in- 
spector, and  a  notice  to  that  effect  shall  be  attached  thereto;  such  notice  shall  not 
be  removed  until  the  machine  is  made  safe  and  the  required  safeguards  are  pro- 
vided; and  in  the  meantime  such  unsafe  or  dangerous  machinery  shall  not  be 
used. 

Oregon. —  Gen.  Laws  1910,  §  5040.  Any  person,  firm,  corporation,  or  associa- 
tion operating  a  factory,  mill,  or  workshop  where  machinery  is  used,  shall  provide 
and  maintain  in  use  belt  shifters  or  other  mechanical  contrivances  for  the  purpose 
of  throwing  on  or  off  belts  or  pulleys  while  running,  where  the  same  are  practica- 
ble with  due  regard  to  the  nature  and  purpose  of  said  belts  and  the  dangers  to 
employees  therefrom;  also  reasonable  safeguards  for  all  vats,  pans,  trimmers, 
cut-off,  gang  edger,  and  other  saws,  planers,  cogs,  gearings,  belting,  shafting, 
coupling,  set-screw,  live  rollers,  conveyors,  mangles  in  laundries,  and  machinery  of 
other  or  similar  descriptions,  which  it  is  practicable  to  guard,  and  which  can  be 
effectively  guarded  with  due  regard  to  the  ordinary  use  of  such  machinery  and 
appliances  and  the  dangers  to  employees  therefrom,  and  with  which  the  employees 
of  any  such  factory,  mill,  or  workshop  are  liable  to  come  in  contact  while  in  the 
performance  of  their  duties;  and  if  any  machine,  or  any  part  thereof,  is  in  a  de- 
fective condition,  and  its  operation  would  be  extrahazardous  because  of  such  de- 
fect, or  if  any  machine  is  not  safeguarded  as  provided  in  this  act,  the  use  thereof 
is  prohibited ;  and  a  notice  to  that  effect  shall  be  attached  thereto  by  the  employer 
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immediately  on  receiving  notice  of  such  defect  or  lacli  of  safeguard;  and  such 
notice  shall  not  be  removed  until  said  defect  has  been  remedied  or  the  machine 
safeguarded  as  herein  provided.     (Laws  1907,  chap.  158,  p.  302,  §  1.) 

The  statute  adopted  by  the  people  of  Oregon  on  November  8,  1910,  by  virtue  of 
the  initiative  po\^er  vested  in  them  by  the  state  Constitution,  provides  in  part  as 
follows:  All  dangerous  machinery  shall  be  securely  covered  and  protected  to  the 
fullest  extent  that  the  proper  operation  of  the  machinery  permits. 

Pennsylvania. — Laws  1905,  No.  226,  §  11.  Provisions  very  similar  to  those 
of  the  New  York  statute,  but  there  is  also  a  provision  to  the  following  effect: 

The  floor  space  of  no  working  room  in  any  establishment  shall  be  so  crowded 
with  machinery  as  thereby  to  cause  risk  to  the  life  or  limb  of  an  employee;  nor 
shall  there  be  in  any  establishment  machinery  in  excess  of  the  sustaining  power 
of  the  floors  and  walls  thereof. 

Rhode  Island.— Gen.  Laws  1909,  chap.  78,  §  6.  All  belting  and  gearing  shall 
be  provided  with  proper  safeguards. 

Tennessee. — Laws  1899,  chap.  401,  §  3.  Belting,  gearing,  etc.,  when  so  placed 
as,  in  the  opinion  of  the  inspector,  to  be  dangerous,  shall,  as  far  as  practicable,  be 
securely  guarded. 

Washington.— Rem.  &  Bal.  Code,  §  6587  (factory  act.  Laws  1905,  chap.  84,  § 
1,  as  amended  by  Laws  1907,  chap.  205 ) .  Provision  similar  to  New  York  labor 
law,  81. 

Laws  1895,  chap.  22.  Operators  of  shingle  mills  must  protect  saws  with  me- 
tallic guards. 

West  Virginia.— Code  1906,  §  442;  Acts  1901,  chap.  19,  §  1.  In  all  manu- 
facturing, mechanical,  or  other  establishments  in  the  state,  machinery,  belting, 
shafting,  gearing,  drums,  and  elevators,  when  so  arranged  and  placed  as  to  be 
dangerous  to  the  persons  employed  therein  while  engaged  in  their  ordinary  duties, 
shall  be  safely  and  securely  guarded  when  possible,  and  if  not  possible,  notice  of 
the  danger  shall  be  conspicuously  posted  in  such  establishments. 

Wisconsin.— Sanborn  &  B.  Anno.  Stat.  §  1636f(2)  (Rev.  Stat.  1636]).  All 
belting,  shafting,  etc.,  in  manufacturing  establishments,  so  located  as  to  be  danger- 
ous to  employees  when  engaged  in  their  ordinary  duties,  shall  be  securely  guarded 
or  fenced  so  as  to  be  safe  for  persons  employed  in  any  such  place  of  employment. 
(Laws  1887,  chap.  549,  §  2.) 

Ontario.- Factories  act.  Rev.  Stat.  1897,  chap.  256,  §  20  (1)  (a).  All  danger- 
ous parts  of  mill  gearing,  machinery,  vats,  pans,  reservoirs,  wheel  races,  flumes, 
water  channels,  doors,  openings  in  the  floors  or  walls,  bridges,  and  all  other 
dangerous  places,  shall  be  securely  guarded. 

Quebec.-  Factories  act,  48  Vict.  chap.  32,  Rev.  Stat.  §  3024  ( 1 ) .  Belting,  shaft- 
ing, etc.  and  other  moving  parts  of  machinery,  vats,  pans,  cauldrons,  openings, 
bridges,  etc.,  to  be,  as  far  as  practicable,  securely  guarded. 

Sec.  3024(2).  No  machinery  other  than  steam  engines  shall  be  cleaned  while 
in  motion,  if  the  inspector  so  direct  by  written  notice. 

Factory  act,  §  3021,  as  amended  by  57  Vict.  chap.  30,  §  1.  The  industrial  estab- 
lishments mentioned  in  the  preceding  article  must  be  built  and  kept  in  such 
manner  as  to  secure  the  safety  of  all  employed  in  them;  and  in  those  which  con- 
tain mechanical  apparatus,  the  machinery,  mechanism,  gearing,  tools,  and 
engines  shall  be  so  placed  and  kept  as  to  afford  every  possible  security  for  the 
employees. 
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1856.  Construction  and  effect  of  these  enactments.—  As  to  the  mas- 
ter's liability  at  common  law  for  injuries  caused  by  unguarded  ma- 
chinery, see  §§  975  et  seq.  ante.  As  to  the  persons  liable  under  these 
statutes,  see  §  1913,  post. 

a.  Generally. — Statutes  of  the  general  kind  under  discussion  may 
be  divided  into  three  classes: 

(1)  Those  which  merely  require  "dangerous"  machinery  to  be 
guarded.' 

(2)  Those  which  require  guarding  whenever  some  designated 
public  ofEcial  deems  it  necessary.* 

(3)  Those  which  declare  that  certain  designated  machinery  shall 
be  properly  guarded,  without  any  qualification,  or  that  it  shall  be 
guarded  whenever  practical.* 

It  is  interesting  to  note  that  the  more  recent  statutes  are  gener- 
ally of  the  third  class,  and  impose  the  greater  obligation  upon  the 
master. 

As  the  statutes  differ  so  materially,  it  is  natural  that  there  should 
be  a  wide  difference  in  the  construction  given  them  by  the  courts; 
but  the  courts  also  differ  in  construing  statutes  which  are  similar 
or  even  identical  in  terms. 

The  statutes,  being  remedial,  are,  according  to  the  greater  weight 
of  authority,  to  be  liberally  construed.*  But  the  contrary  rule  pre- 
vails in  some  states,  where  it  is  held  that,  as  the  factory  act  is  an  ex- 
tension of  the  common-law  liability,  it  must  be  strictly  construed.* 

1  The  English,  Wisconsin,  and  Minne-  whether  the  injury  occurred  under  cir- 
sota  statutes  may  be  regarded  as  types  eumstances  which  made  the  absence  of 
of  this  class.  it   a  contributing  cause.     In  those   in- 

2  Ma,ssachusetts  and  Connecticut  have  stances  in  which  practicability  is  a 
.statutes  of  this  type.  factor,  that  matter  may  be  tried,  but 

3  The  statutes  of  Xew  York,  Xew  to  submit  to  a  jury  the  question  of 
.Jersey,   and  Kansas   are   in   this   form."  prudence  and  foresight  where   the  law 

"The  factory  act  cuts  squarely  across  has  been  ignored  would  be  to  reopen  a 

the  common-law  doctrine  of  reasonable  subject  which  the  legislature  has  closed 

prudence,  and  supplies  that  foresight  in  by  a  final  decision."     Caspm-  v.  Lewin 

reference  to  the  places,  structures,  and  (1910)   82  Kan.  604,  625,  —  L.R.A.(N. 

appliances  which  it  specifies.     The  leg-  S, )   — .  109  Pac.  657. 

islature  did  not  say,  as  in  Connecticut  *  Sorseleil   v.    Red   Lahe   Falls    Mill. 

and    Massachusetts,    that    shafting    so  Co.    (1910)    111  Minn.  275,  126  N.  W. 

placed,  as,  in  the  opinion  of  the  factory  903. 

inspector,  to  be  dangerous  to  employees,  The  act  is  remedial  and  salutary, 
shall  be  guarded;  or,  as  in  Wisconsin,  Hair  v.  Heibel  (1903)  103  Mo.  App. 
that  shafting  so  located  as  to  be  dan-  621.  77  S.  W.  1017. 
gerous  to  employees  shall  be  guarded.  The  statute  requiring  dangerous  ma- 
It  said  that  all  shafting  used  in  a  man-  chinery  to  be  guarded  is  remedial,  and 
ufacturing  establishing  shall  be  guard-  should  be  liberally  construed.  Ahel  v. 
ed;  and  whenever  a  required  safeguard  Hwrwood  Mfg.  Co.  (1909)  107  Minn. 
or  appliance  has  not  been  provided,  the  214,  120  N.  W.  359,  121  N.  W.  916. 
only  question  open  to   investigation   is  5  Bushtis     v.     Catskill     Cement     Co. 
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And  even  in  jurisdictions  holding  that  statutes  of  this  character  are 
to  be  liberally  construed,  it  is  held  that  a  servant  relying  upon  the 
statute  must  bring  himself  squarely  within  the  terms  thereof.*  In 
one  case  it  was  held  that  the  statute  was  not  retroactive.'' 

These  statutes  are  sometimes  said  to  impose  additional  duties  upon 
the  master.'  But  other  courts  hold  that  the  statutes  merely  declare 
the  common  law.^    It  is  to  be  noted  that  the  cases  in  the  last  group 


(1908)  128  App.  Div.  780,  113  N.  Y. 
Supp.  294,  affirmed  in  (1910)  198  N.  Y. 
548,  92  N.  E.  1079;  Morgantown  Mfg. 
Co.  V.  Hicks  (1910)  46  Ind.  App.  623, 
92  X.  E.  199. 

6  The  act  is  a  remedial  one,  and  must 
be  liberally  construed;  but  it  must  be 
conceded  that  it  is  only  the  owner  of  a 
factory,  mill,  or  workshop  upon  whom 
§  1814  imposes  the  duty  of  furnishing 
belt  shifters  for  the  purpose  of  throw- 
ing off  or  on  belts  or  pulleys.  Horseleil 
V.  Red  Lake  Falls  Mill.  Co.  (1910)  111 
Minn.   275,   126   N.   W.   903. 

One  who  relies  upon  the  statute 
brings  himself  fully  and  clearly  within 
it.  Reliance  Mfg.  Co.  v.  Langley 
(1907)   41  Ind.  App.  175,  82  N.  E.  114. 

This  statute  was  intended  to  pro- 
tect those  who  worked  around  danger- 
ous machinery  from  injury  therefrom, 
and  not  to  impose  unreasonable  require- 
ments or  onerous  and  unnecessary  bur- 
dens upon  the  owner  of  the  factory.  It 
must  receive  from  the  court  such  con- 
struction as  will  carry  out  its  very  evi- 
dent    purpose.       Pinnell    v.     Cutsinger 

(1909)  44  Ind.  App.  419,  89  N.  E.  493. 

7  The  factory  act  of  1903,  which  re- 
quired employers  to  safeguard  danger- 
ous machinery,  and  imposed  a  penalty 
for  failure  to  do  so,  having  deprived 
the  master  of  the  defense  of  assumption 
of  risks,  the  repeal  of  the  act  in  1905 
did  not  operate  retroactively,  or  affect 
causes  of  action  that  arose  under  the 
law  of  1903  prior  to  its  repeal.  Miller 
v.  Union  Mill  Co.  (1907)  45  Wash.  199, 
88  Pac.  130. 

8  The  purpose  of  the  factory  statute 
was  to  surround  the  workman  with 
more  protection  than  the  common  law 
gave  him.  Dix  v.  Union  Ice  Co.  (1908) 
76  N.  J.  L.  178,  68  Atl.  1101. 

"The  common-law  security  and  safety 
of  machinery  cannot  be  allowed  as  a 
defense  without  annulling  the  statute. 
The  statute  was  enacted  for  the  pur- 
pose of  establishing  a  statutory  rule  of 
safety  in  all  instances  where  the  statute 


is  applicable,  and  no  other  rule  can  be 
permitted  to  supersede  it."  Millsap  v. 
Beggs  (1906)  122  Mo.  App.  1,  9,  10, 
97  S.  W.  956. 

See  also  Caspar  v.  Lewin,  cited  in 
note  3,  supra,  and  note  12,  infra. 

9  In  Freeman  v.  Glens  Falls  Paper 
Mill  Co.  (1893)  70  Hun,  530,  24  N.  Y. 
Supp.  403,  affirmed  in  (1894)  142  N.  Y. 
639,  37  N.  E.  567,  the  court,  in  advert- 
ing to  this  statute,  said:  "The  duty 
prescribed  by  this  statute  is  not  more 
or  greater  than  the  common-law  duty  of 
an  employer  to  employees  to  provide  a 
safe  place  in  which,  and  proper  ma- 
chinery with  which,  to  work;  and  the 
defendant's  liability  to  the  person  in- 
jured, by  reason  of  the  statute  not  be- 
ing complied  with,  is  not  an  absolute 
one,  but  is  subject  to  the  same  limita- 
tions and  restrictions  as  is  the  common- 
law  liability  for  not  furnishing  a  safe 
place  and  proper  machinery." 

The  common-law  duty  of  a  master  to 
properly  guard  the  rollers  of  a  machine 
with  which  a,  servant  is  employed  is  not 
enlarged  by  the  special  statute  requir- 
ing all  machinery  of  every  description 
to  be  guarded.  Sntton  v.  Des  Moines 
Bakery  Go.  (1907)  D35  Iowa,  390,  112 
y.  W.  836.  The  court  said:  "The  de- 
fendant would  be  negligent  if  it  failed  to 
properly  guard  these  rollers  for  the 
purpose  of  preventing  injury  that  would 
otherwise  be  likely  to  result  to  an  em- 
ployee, and  it  may  be  conceded  that, 
on  the  question  of  defendant's  negli- 
gence, it  would  have  been  proper  to  sub- 
mit to  the  jury  the  issue  as  to  whether 
the  failure  to  provide  a  safety  hood  was 
negligence  under  the  circumstances. 
Similiar  considerations  apply  to  the 
complaint  that  defendant  failed  to  ad- 
vise the  plaintiff  of  the  danger  incident 
to  the  operation  in  which  he  was  en- 
gaged, and  the  means  of  avoiding  such 
danger.  It  was,  no  doubt,  a  question 
for  the  jury  whether  the  danger  was 
such  that,  as  to  a  person  not  capable 
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deal  with  statutes  of  the  third  general  class  indicated  above,  while 
one  at  least  in  the  first  group  was  dealing  with  a  statute  of  the  first. 

The  statutory  duty  to  guard  machinery  is  absolute/"  and  non- 
delegable (see  §  1495,  ante) ;  ^'  and  the  master  cannot  avoid  liabil- 
ity for  a  failure  to  comply  with  the  statute  by  the  adoption  of  rules.'^ 

Some  of  these  statutes  expressly  provide  that  the  servant  may 
bring  this  action  at  common  law.*' 

The  unguarded  condition  of  machinery  is  generally  held  to  be 
the  proximate  cause  of  injuries  resulting  from  coming  in  contact 
with  unguarded  machinery,  although  there  was  some  concurring 
cause,  such  as  the  servant's  slipping,  for  which  the  master  was  not 
responsible.**    As  to  the  master's  liability  for  injuries  which  could 


of    appreciating    it,    some    warning    or 
caution  was  proper." 

10  Davidson  v.  Flour  City  Ornamental 
Iron  Works  (1909)  107  Minn.  17,  28 
L.R.A.(XS.)  332,  131  Am.  St.  Rep. 
433,  119  N.  W.  483. 

It  is  tlie  imperative  duty  of  the  mas- 
ter to  guard  machinery  in  cases  where 
it  is  possible  and  practicable.  Tucker 
&  D.  Mfg.  Co.  V.  Staley  (1907)  40  Ind. 
App.  63,  80  N.  E.  975. 

The  requirement  of  Iowa  factory  act 
(Acts  29th  Gen.  Assem.  p.  107,  chap. 
149;  Code  Supp.  1907,  §  4999a2)  as 
to  belt  shifters,  or  other  safe  contriv- 
ances for  throwing  belts  on  and  off  pul- 
leys, is  absolute,  and  exists  irrespective 
of  the  question  of  the  practicability  of 
providing  loose  pulleys.  MeCreery  v. 
Union  Rooflnff  <k  Mfg.  Co.  (1909)  143 
Iowa,  303,  119  N.  W.  738. 

11  The  statute  has  adopted  the  rule  of 
absolute  duty.  The  master  cannot  dele- 
gate the  performance  of  the  act  to  an- 
other, and  thus  avoid  responsibility. 
Davidson  v.  Flour  City  Ornamental 
Iron  Works  (1909)  107  Minn.  17,  28 
L.R.A.  (N.S.)  332,  131  Am.  St.  Rep. 
433,  119  N.  \X.  483. 

In  McMuii  :  v.  St.  Regis  Paper  Co. 
(1905)  107  App.  Div.  29.  94  N.  Y. 
Supp.  932,  the  court  said:  "The  statute 
ought  not  to  be  interpreted  to  mean 
that  when  a  defendant  knows  that  a 
guard  covering  cog  wheels  or  gears 
which,  by  the  statute,  are  required  to 
be  covered,  has  been  removed,  that  he 
can  absolve  himself  from  liability  for 
a  failure  to  replace  it  by  directing  some 
employee  to  perform  that  duty." 

12  The  protection  of  the  factory  act 
extends   only  to   persons  acting  within 


the  scope  of  some  employment  or  labor. 
But  the  factory  owner  cannot  evade  the 
requirements  of  the  act, — as,  that  belt 
shifters  shall  be  provided, — by  means  of 
rules  or  instructions  relating  to  the  use 
of  appliances, — as,  that  belts  shall  be 
shifted  only  while  the  machinery  is  not 
in  motion.  Caspar  v.  Lewin  (1910)  S2 
Kan.  604,  —  L.R.A.(N.S.  )— ,  109  Pac. 
657. 

13  In  a  common-law  action  for  per- 
sonal injuries  sustained  prior  to  the 
enactment  of  the  factory  act  requiring 
the  guarding  of  machinery,  it  is  error 
to  admit  in  evidence  the  certificate  of 
the  inspector,  which  was  made  prima, 
facie  evidence  of  compliance  with  such 
act,  where  the  act  further  expressly  pro- 
vided that  employees  might  bring  their 
action  at  common  law,  in  which  case 
the  certificate  should  not  be  admissible. 
Tergeson  v.  Robinson  Mfg.  Co.  ( 1906 ) 
43  Wash.  298,  86  Pac.  578. 

14  The  proximate  cause  of  injury  to  air 
employee,  caused  by  a,  revolving  fly- 
wheel belt,  against  which  he  wiis 
thrown  by  slipping  while  attempting  to 
lift  a  barrel,  is  the  unguarded  condition 
of  the  belt,  and  not  his  slipping  or  the 
fall  of  the  barrel.  Hariman  v.  Berlin 
&  J.  Envelope  Co.  (1911)  71  Misc.  30. 
127  X.  Y.  Supp.  187. 

An  employee  injured  by  contact  with 
machinery  which  shouid  have  beert 
guarded,  as  required  bv  the  factory  act 
(Acts  1899,  p.  234,  chap.  142,  §  9: 
Burns's  Anno.  Stat.  1901,  §  70871),  may 
recover,  though  the  jury  specifically 
find  that  he  was  injured  by  reason  of 
his  foot  slipping,  where  the  injury 
would  not  have  occurred  if  the  machin- 
ery had  been  guarded.     VrUtcd   States 
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not  be  anticipated,  see  note  45,  infra;  and  upon  this  branch  of  prox- 
imate cause,  see  §  1575,  ante. 

Under  the  Iowa  statute,  it  is  immaterial  whether  the  machines 
embraced  in  the  statute  are  dangerous  in  the  ordinary  sense,  since 
if  they  are  not  properly  guarded  as  required  by  statute  they  must 
be  regarded  as  dangerous.^* 

That  similar  machinery  in  other  factories  is  not  guarded  is  no  de- 
fense, where  the  statute  requires  it  to  be  guarded.^®  Nor  is  it  a  de- 
fense that  the  unguarded  machine  was  of  standard  make  and  con- 
structed without  guards.^''  But  testimony  as  to  whether  machinery 
is  or  is  not  guarded  in  other  factories  is  admissible  on  the  question 
of  the  practicability  of  guarding ;  ^*  so  too,  evidence  that  the  de- 


Gement  Co.  v.  Cooper  (1907)  —  Ind. 
App.— ,  82  N.  E.  981,  982. 

To  hold  that  the  absence  of  a  guard 
on  a  circular  saw  could  not  be  the 
proximate  cause  of  injuries  received  by 
coming  in  contact  with  the  saw,  would 
destroy  the  statute.  Tucker  &  D.  Mfg. 
Co.  V.  Staley  (1907)  40  Ind.  App.  63, 
80  N.  E.  975. 

The  master  is  liable  for  injuries 
caused  by  a  servant's  coming  in  con- 
tact with  unguarded  machinery,  al- 
though a  fellow  servant  pushed  the 
plaintiff,  causing  him  to  start  invol- 
untarily, and  thus  come  in  contact  with 
the  machine.  Cook  v.  Ormshy  (1909) 
45  Ind.  App.  352,  89  N.  E.  525. 

^^  Kirohojf  V.  Bonsbehn  CreoMiery 
Supply  Co.  (1909)  148  Iowa,  508,  123 
N.  W.  210. 

16  In  Jones  v.  American  Caramel  Co. 
(1909)  225  Pa.  644,  74  Atl.  613,  it  was 
held  that  the  defendant  was  not  re- 
lieved from  the  charge  of  negligence  for 
failure  to  guard  machinery  because  the 
plaintiffs  failed  to  show  that  it  was 
customary  in  factories  to  place  guards 
or  screens  over  revolving  fans.  The 
court  said :  "The  legislative  mandate  is 
that  machinery  of  every  description 
shall  be  properly  guarded,  and  custom- 
ary disregard  of  this  is  but  customary 
negligence,  rendering  everyone  guilty 
of  it  responsible  for  the  consequences 
resulting  directly  and  solely  from  it." 

"The  legislature  evidently  concluded 
that  the  necessity  of  a  guard  ought  not 
to  depend  on  the  custom  of  particular 
factories,  but  on  that  of  those  using 
similar  saws  for  like  purposes,  and,  as 
many  establishments  thoughtful  for  the 
safety  of  their  employees  had  found  it 


practical  to  guard  different  instru- 
ments, including  saws,  all  establish- 
ments where  machinery  is  used  should 
properly  guard  them.  The  duty  to 
guard  saws,  at  least  when  practicable, 
is  fixed  by  law.  The  only  inquiry  left 
open  is  whether  the  guard  is  proper. 
That  other  factories  may  have  ignored 
this  law  furnishes  no  excuse  to  anyone 
for  not  complying  with  its  terms." 
O'Connell  v.  F.  Smith  &  Son  (1908)  141 
Iowa,   1,  118  N.  W.  266. 

In  ScJwfield  v.  Sohunck  (1855)  24  L. 
T.  253,  which  was  an  action  for  inju- 
ries caused  by  not  securely  fencing  ma- 
chinery in  a  mill,  the  trial  judge  told 
the  jury  to  find  for  the  defendants  if 
the  machinery  was  fenced  "in  the  ordi- 
nary manner  used  and  approved  as  suffi- 
cient in  the  best-regulated  mills  in  the 
district."  This  was  held  to  be  a  mis- 
direction, as  the  proper  question  was 
whether  the  mill  was  securely  fenced 
according  to  the  best  means  of  fencing 
that  were  known   at  the   time. 

17  "An  employer  cannot  be  excused 
from  operating  a  machine,  although  of 
standard  type,  when  a  reasonable 
amount  of  experience  and  observation 
has  developed  the  fact  that  it  is  in- 
herently dangev(--s,  and  can  be  made 
reasonably  safe  !))■  attaching  safeguard 
appliances."  Johnson  v.  Atwood  Lum- 
ber Co.  (1907)  101  Minn.  .325,  112  N. 
W.  262. 

It  is  immaterial  that  a  "bolter-lath  saw 
was  manufactured  without  a  guard. 
Cdllopy  V.  Atwood  (1908)  105  Minn. 
80,  18  L.R.A.(N.S.)  593,  117  N".  W. 
238. 

18  In  Kerr  v.  National  Fulton  Brass 
Mfg.  Co.   (1908)   155  Mich.  191,  118  N. 
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fendant  maintained  guards  of  the  same  character  as  those  main- 
tained in  other  factories  is  evidence  of  due  compliance  with  the  stat- 
ute." 

Where  the  statute  provides  merely  that  the  machinery  shall  be 
safeguarded  when  some  designated  public  official  shall  deem  it  neces- 
sary, it  has  been  held  that  no  liability  attaches  until  after  such  of- 
ficial has  acted.^"  But  it  is  unnecessary  for  the  public  official  to  des- 
ignate the  manner  in  which  the  machinery  shall  be  guarded.*'    And 


W.  925,  the  court  said:  "Testimony 
as  to  tlie  guarding  of  otl\er 
emery  wheels  in  defendant's  plant  was 
competent,  if  for  no  other  purpose  than 
as  tending  to  show  that  it  was  prac- 
ticable to  obey  the  order  of  the  in- 
spector." 

That  knot  saws  in  practically  all 
other  mills  are  without  guards  is  re- 
ceived in  proper  cases  as  evidence  of  the 
practicability  of  guarding,  but  not  as 
a  standard  of  conduct.  Shaw  v.  Wood- 
land SJwrvgle  Co.  (1910)  61  Wash.  56, 
111  Pac.  1070. 

The  fact  that  the  employee  subse- 
quent to  the  accident  established  guards 
around  a  vat  of  glue,  is  admissible 
upon  the  question  whether  it  was  prac- 
ticable to  guard  the  vat.  Carsiens 
Packing  Go.  v.  Swwmey  (1911)  108  C. 
C.  A.  152,  186  Fed.  50  (Washington 
statute ) . 

19  In  respect  to  §  1636J,  except  in 
situations  obviously  dangerous,  if  an 
employer  furnishes  such  a  guard  or 
fence  as  is  in  general  use  among  em- 
ployers of  ordinary  care  under  the  same 
or  similar  circumstances,  he  has  dis- 
charged his  duty, — the  dangerous  ma- 
chinery is  securely  guarded  or  fenced 
within  the  meaning  of  the  statute, — 
in  that  when  all  ordinary  care  to  that 
end  shall  have  been  exercised  by  the 
master  his  statutory  duty  has  been 
performed.  Willette  v.  Rhinelander 
Paper  Go.  (1911)  145  Wis.  537,  130 
N.  W.  853. 

20  The  liability  of  a  master  for  fail- 
ing to  guard  machinery,  when  deemed 
necessary  by  the  factory  inspector,  as 
required  by  the  factory  act,  depends  on 
the  fact  of  the  order  having  been  given 
l)y  the  inspector  and  brought  to  the 
notice  of  the  master.  Kerr  v.  National 
Fulton  Brass  Mfq.  Go.  (1908)  155  Mich. 
191,  118  N.  W.  925;  Monforton  v.  De- 
troit Pressed  Brick  Go.  (1897)  113 
Mich.  39.  71  N.  W.  586. 


The  failure  of  an  employer  to  pro- 
vide covering  for  cogwheels  as  required 
by  3  How.  Anno.  Stat.  chap.  5,  §  1997, 
will  not  render  him  liable  for  injury  to 
a,  boy  falling  into  such  wheels  in  a, 
scuffle,  where  the  notice  from  the  in- 
spector, provided  for  by  such  statute, 
had  not  been  given.  Borck  v.  Michigan 
Bolt  &  Nut  Works  (1896)  111  Mich. 
129,  69  N.  W.  254. 

The  legislature  has  made  the  ques- 
tion of  supplying  belt  shifters  or  other 
safe  mechanical  contrivances,  for  the 
purpose  of  throwing  on  or  off  belts  or 
pulleys,  a  discretionary  matter  with 
the  chief  inspector.  Robertson  v.  Ford 
(1905)    164  Ind.  538,  74  N.  E.   1. 

Liability  for  failure  to  furnish  belt 
shifters  arises  only  when  the  inspector's 
order  to  furnish  them  has  not  been  com- 
plied with.  Indiama  Mfg.  Go.  v.  Wells 
(1903)  31  Ind.  App.  460,  68  N.  E. 
319. 

An  employer  is  not  liable  to  criminal 
prosecution  or  to  an  action  for  injuries 
by  an  employee,  under  Mass.  Pub.  Stat, 
chap.  104,  until  he  has  received  notice 
from  an  inspector,  as  required  by  § 
32  of  that  chapter.  Foley  v.  Petiee 
Mach.  Works  (1889)  149  Mass.  294,  4 
L.R.A.  51,  21  N.  E.  304. 

In  Davis  v.  Lan-gdon  (1911)  11  New 
South  Wales  St.  Rep.  149,  it  was  held 
that  the  fact  that  an  inspector  of 
factories  had  not  taken  steps  under 
§  29  to  force  him  to  fence  any  ma- 
chinery as  dangerous  does  not  relieve 
the  occupier  of  his  liability  to  a  work- 
man injured  by  such  machinery,  if  it 
was  in  fact  dangerous  and  not  securely 
fenced.  But  where  an  inspector  pro- 
ceeds under  §  29,  and  an  award  is  made 
that  it  is  unnecessary  and  impracticable 
to  fence  certain  machinery,  the  occupier 
is  relieved  of  his  statutory  liability  in 
respect   thereof. 

21 A  master  is  not  relieved  of  his 
statutory  dutv  to  safeguard  machinery 


§  :856] 


STATUTES  RELATIVE  TO  FACTORIES. 


5665 


a  notice  by  the  factory  inspector,  given  to  a  master,  which  requires 
him  to  guard  emery  wheels  in  his  plant,  is  broad  enough  to  include 
emery  wheels  subsequently  installed.^^  Under  the  later  Michigan 
statute  it  has  been  held  that  the  duty  to  guard  machinery  is  not  de- 
pendent upon  the  action  of  the  inspector.^^ 

Some  of  the  statutes  require  the  master  to  post  a  notice  to  that 
effect  wherever  it  is  impossible  to  guard  dangerous  machinery.  The 
duty  to  keep  such  notice  posted  is  continuous ;  "*  and  the  notice  must 
be  in  the  form  presented  by  the  statute ;  ^°  but  the  posting  of  such  a 
notice  will  not  exonerate  the  master,  if  in  fact  the  machinery  can  be 
guarded.^* 

It  has  been  held  that  the  notice  of  the  injury,  prescribed  by  the 
Washington  act,  is  not  a  prerequisite  to  the  servant's  right  of  ac- 
tion.^' 

Under  Quebec  factories  act,  §  3021,  as  amended  by  57  Vict.  chap. 
30,  §  1,  it  was  held  that  the  jury  was  justified  in.  finding  that  fail- 
ure to  guard  cro^^^l  gears  was  a  violation  of  this  provision.^' 

h.  Master's  duty  deemed  continuous. — It  is  not  sufficient  for  the 
master  to  furnish  the  gxiards ;  he  must  also  adjust  them ;  "^  and  the 


by  the  fact  that  the  notice  from  the 
labor  commissioner  to  do  so  does  not 
specify  the  manner  in  whicli  it  is  to 
be  done.  Hill  v.  Saugested  (1908)  53 
Or.  178,  22  L.R.A.(N.S.)  634,  98  Pac. 
524. 

22  Kerr  v.  IS'ational  Fulton  Brass  Mfg. 
Co.  (1908)  155  Mich.  191,  118  N.  W. 
925. 

23  In  8mck  v.  ^iwa  Portland  Cement 
Co.  (1907)  147  Mich.  454,  111  N.  W. 
110,  it  was  held,  per  Hooker  and  Car- 
penter, JJ.,  that  the  belting  and  gearing 
in  a  factory  should  be  safeguarded, 
irrespective  of  any  order  by  the  factory 
inspector,  although  failure  to  furnish 
belt  shifters  would  not  render  the  mas- 
ter liable,  in  the  absence  of  any  direc- 
tion on  the  part  of  the  inspector. 

z^MilUap  V.  Beggs  (1906)  122  Mo. 
App.  1,  97  S.  W.  956. 

25  An  instruction  permitting  the  de- 
fendant, as  a  matter  of  law,  to  sub- 
stitute other  forms  of  notice  for  that 
required  by  the  statute,  and  absolving 
him  from  obeying  the  statute  if  the 
plaintiff  could  have  observed  the  dan- 
ger,   should    not   be    given.      Ibid. 

28  Roundtree  v.  Kansas  City  Portland 
Cement  Co.  (1911)  156  Mo.  App.  679, 
137   S.   W.    1012. 

M.  &  S.  Vol.  v.— 355. 


27  In  Campbell  v.  Wheelihan-Weid- 
auer  Co.  (1907)  45  Wash.  675,  89  Pac. 
161,  it  was  held  that  the  failure  to  give 
the  notice  prescribed  in  §  6  of  the  fac- 
tory act  was  not  a  prerequisite  to  the 
right  to  recover  damages  under  the  acii 
but  that  its  sole  purpose  was  to  enable 
a  workman  to  procure  an  inspection 
by  the  commissioner  of  labor  of  a  sup- 
posedly defective  machine  which  the 
employer  neglected  or  refused  to  rem- 
edy. To  the  same  effect,  Mcintosh  v. 
Saw  Mill  Phceniso  (1908)  49  Wash.  152, 
155,  94  Pac.  930. 

The  statutory  duty  of  the  servant  to 
report  a  defect  in  the  machinery  does 
not  have  reference  to  the  original  con- 
struction and  arrangement  of  the  ma- 
chinery, but  only  to  such  machinery  as 
has  become  dangerous  by  misplacement 
or  accident  of  any  kind.  Ward  v.  Na- 
tional Lumher  &  Box  Co.  (1909)  54 
Wash.  304,  103  Pac.  1. 

28  Royal  Paper  Mills  Co.  v.  Cameron 
(1907)  39  Can.  S.  C.  365,  affirming 
(1907)   Rap.  Jud.  Quebec  31  C.  S.  273. 

29  The  proprietor  of  a  planing  mill 
cannot  escape  liability  for  injury  to  an 
employee,  caused  by  an  unguarded  saw, 
because  he  had  furnished  a  proper  safe- 
guard,  and  the   servant  had   failed   to 
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'"  so  that  the  guards  must  be  main- 


duty  of  guarding  is  continuous, 

tained  as  well  as  furnished/'  and  kept  in  condition  to  perform  the 

service  contemplated  by  the  statute.'^ 


adjust  it,  where  it  is  not  shown  to 
have  been  his  duty  to  adjust  it.  John- 
son V.  Far  West  Lumber  Co.  (1907) 
47  Wash.  492,  92  Pac.  274. 

The  fact  that  the  master  provides 
guards  without  placing  them  will  not 
relieve  him.  Baltimore  £  0.  S.  W.  R. 
Co.  V.  Cavamuugh  (1904)  35  Ind.  App. 
32,  71  N.  E.  239. 

SO  The  statutory  duty  to  guard  an 
emery  wheel  is  a  continuing  one,  requir- 
ing the  guard  to  be  maintained  while 
the  wheel  is  in  motion;  and  the  d)ity  is 
not  discharged  by  furnishing  a  suitable 
guard  and  exercising  reasonable  care 
in  selecting  an  operator.  Davidson  v. 
Flowr  City  Ornamental  Iron  Works 
(1909)  107  Minn.  17,  28  L.R.A.(N.S.) 
332,  131  Am.  St.  Rep.  433,  119  N.  W. 
483. 

"  'All  dangerous  parts  must  be  secure- 
ly fenced.'  Words  of  this  nature  refer 
to  an  habitual  and  continuing  state  and 
condition  of  the  machinery,  which  it 
seems  impossible  to  satisfy  by  fencing 
being  provided  without  being  placed  in 
such  a  position  that  the  dangerous 
parts  of  the  machinery  shall  thereby  be 
securely  fenced,  or  without  such  fenc- 
ing being  kept  and  continued  in  such 
a  position  as  to  form  a  secure  fence. 
The  'securely  fencing'  the  machinery 
during  an  undefined  period  of  time  un- 
doubtedly implies  the  maintaining  the 
fencing,  during  the  entire  of  such  time, 
in  such  a  position  that  it  will  securely 
fence  the  machinery."  Scott  v.  Brook- 
field  Linen.  Co.  [1910]  2  I.  E.  509,  518, 
519. 

31  Paul  Mfff.  Go.  V.  Racirue  (1909)  43 
Ind.  App.  695,  88  N.  E.  529. 

The  injured  servant  is  entitled  to 
maintain  the  action,  whether  the  breach 
of  the  statute  was  in  not  providing,  or 
in  not  maintaining,  a  fence.  Groves  v. 
Wvmborne  [1898]  2  Q.  B.  402,  67  L.  J. 
Q.  B.  N.  S.  862,  79  L.  T.  N.  S.  284,  47 
Week.  Rep.   87. 

In  Benner  v.  Wallace  Lumber  &  Mfq. 
Co.  (1909)  55  Wash.  679.  —  L.R.A. 
(N.S.)  — ,  105  Pac.  145,  it  was  held 
that  the  master  is  not  relieved  from 
his  statutory  duty  to  maintain  guards 
on  machinery  by  the  fact  that  they  had 
been  removed  by   other  servants.     The 


court  said:  "The  appellant  cites  Jolvn- 
ston  V.  Northern  Lmnber  Co.  (1906) 
42  Wash.  230,  84  Pac.  627,  and  Daffron 
V.  Majestic  Laundry  Co.  (1905)  41 
Wash.  65,  82  Pac.  1089,  and  contends, 
on  the  authority  of  those  cases,  that 
it  is  relieved  from  liability  for  negli- 
gence by  reason  of  the  fact  that  it  had 
properly  safeguarded  the  saw.  There 
is  a  marked  difference  between  the  facts 
of  the  case  at  bar  and  those  of  the 
cases  cited.  In  the  Johnston  Case  the 
guard  had  not  been  changed  or  removed. 
It  had  been  in  use  for  a  number  of 
years.  It  had  not  only  been  properly 
installed,  but  had  been  also  maintained. 
The  servant  had  been  working  at  the 
machine  with  the  same  guard  during  all 
of  that  time.  The  contention  there 
made  was  that  some  guard  other  than 
the  one  actually  used  should  have  been 
adopted.  In  the  Daffron  Case  it  ap- 
peared that  a  proper  guard  had  been 
provided.  Here  the  facts  seem  to  be 
that  no  practical  or  proper  guard  what- 
ever was  provided  for  the  knot  saw, 
at  the  particular  time  the  respondent 
went  to  work,  or  during  the  time  he 
continued  at  work.  If  the  appellant 
could  excuse  its  neglect  by  relying  upon 
the  action  of  the  knot  sawyers  in  chan- 
ging or  removing  the  guards,  such  a 
defense  would  be  equivalent  to  with- 
drawing from  the  jury  the  vital  issue 
whether  the  saw  was  properly  guarded 
when  used  by  the  respondent,  and  sub- 
stituting in  lieu  thereof  an  immaterial 
inquiry  into  the  custom  of  knot  sawyers 
who  had  preceded  respondent  in  oper- 
ating the  saw.  The  statute  does  not 
contemplate  or  permit  any  such  de- 
fense or  excuse.  There  was  abundant 
evidence  to  sustain  the  jury  in  finding 
that  a  practical  guard  could  be  pro- 
vided, that  it  was  not  provided  at  the 
time  the  respondent  commenced  work, 
and  that  as  a  result  thereof  he  was 
injured.  The  motion  for  a  directed 
verdict  was  properly  denied." 

The  statute  (§  i636j,  Stat.  1898) 
provides  that  gearings  so  situated 
"shall  be  securely  guarded  or  fenced," 
and  it  is  quite  possible  this  statute 
casts  the  duty  upon  the  employer  to 
keep  such  gearings  securely  guarded  or 
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The  requirement  in  some  statutes  that  a  notice  be  posted  when 

dangerous  machinery  cannot  he  guarded  has  also  been  held  to  be 
continuous.^' 

Some  statutes  expressly  provide  that  the  guards  must  be  main- 
tained as  well  as  provided.**  In  other  statutes  there  are  provisions 
that  the  duty  to  guard  is  not  enforceable  while  the  machine  is  being 
repaired.**    But  it  has  been  held  that  such  a  provision  is  no  defense 

fenced.     Hoffman  v.  Rib  Lake  Lumher  the   rods   did   not   guard,   and   that    in 

Co.    (1908)    136   Wis.   388,   117   N.   W.  passing  around  the  machine  in  the  dis- 

789.  charge  of  her  duty,  she  slipped  on  the 

The  master  is  liable  for  injuries  re-  floor,  rendered  slippery  from  the  spray- 
Bulting  from  his  directing  a  servant  to  ing  of  oil  from  the  machinery,  and  her 
desist  from  adjusting  the  guards  upon  hand  passed  through  the  opening  in  the 
a  planer,  and  to  use  it  without  the  guard,  and  was  crushed  in  the  cog- 
guards.  Klein  v.  Owrv.ey  (1904)  94  wheels. 
App.  Div.  183,  87  N.  Y.  Supp.  998.  33  "The     statute     evidently     intended 

In  a  case  where  a  boy  thirteen  years  that  in  cases  where  a  guard  could  not 

old  was  employed  as  a  slate  picker  in  be    placed    a    notice    should    be    posted 

a  coal  breaker,  and  fell  into  a  pair  of  'conspicuously,'     so     that    the     servant 

rollers  breaking  coal,  and  was  injured,  would   be   informed,   not   at  some   time 

the    evidence    showed    that    the   master  prior  to  the   injury, — ^but  continuously 

had  covered  the  rollers  with  a  box,   in  informed,    of   the    danger.      The    notice 

the  top  of  which  was  an  opening  covered  was  Intended  to  operate  as  a  continuous 

by   a   plank,    and   that   the   plank   was  reminder  of  the  danger.     Otherwise,  it 

displaced    by    a    fellow    servant   of    the  could    be   posted    for    a   day    and   then 

boy   at   the   time   of   the   accident,   and  torn    down.      The    statute,    recognizing 

had   often    been   thus   displaced   before,  that  trait  in  human  nature  to  become 

with  the  boy's  knowledge.     It  was  held  inattentive  to  danger  by  constant  pres- 

that    the    master    had    done    his    duty  ence  witli   it,   required   this   continuous 

under  the  act  of  March  3,  1870,  provid-  notice    as    a    protection    against    what 

ing  that  all  machinery  where  boys  work  might,  in  ordinary  respects,  be  termed 

shall  be  properly  fenced  off,   and  that  the  servant's  carelessness."     Millsap   v. 

the  boy  could  not  maintain  an  action  Beggs   (1906)  122  Mo.  App.  1,  9,  10,  11, 

against  the  master.     Honor  v.  Albrigh-  97   S.  W.   956. 

ton    (1880)    93  Pa.   475,   11   Mor.   Min.  ^4  A    master    who    set    a    servant    at 

Rep.  6.     This  decision,  however,  is  de-  work  at  a  machine  not  properly  guard- 

cidedly  against  the  weight  of  authority,  ed  as  required  by  statute  cannot  escape 

32  Where    the    hood    or    blower    to    a  liability  for   injury  to  him  because   of 

revolving    cylinder    with    knives,    in    a  absence  of  the  guard,  by  the  fact  that 

planing    machine,     was     battered     and  he  placed  a  proper  guard  upon  it,  whioli 

worn  so  that  it  did  not  fit  closely,  and  had  been   removed  by   another   servant, 

thereby   a   suction   of    air   was    created  where  the  statute  requires  the  guard  to 

over   a   roller    into   the   cylinder   under  be    maintained    as    well    as    provided, 

the  hood,  and  care  was  required  to  ad-  Benner  v.  Wallace  Lumher  &  Mfg.  Co. 

ju§t  it,  it  was  held  that  the  hood  was  (1909)    55  Wash.  679,  —  L.R.A.(N.S.) 

not   a   proper   protection   to   dangerous  — ,  105  Pac.  145   (construing  laws  1907, 

machinery.     JaroszesJci  v.  Osgood  &  B.  p.  448,  chap.   205,   §   1). 

Mfg.   Co.    (1900)    80   Minn.   393,   83   N.  36  In    Espenlaui    v.    Ellis    (1904)    34 

W.   389.  Ind.  App.  163,  72  N.  E.  527,  the  court 

In  Lore  v.  American  Mfg.  Co.   (1901)  approved     the     following     instruction: 

160  Mo.  608,  61  S.  W.  678,  it  was  held  "It  is  provided  by  statute  in  this  state 

that    the   plaintiff   was   entitled   to   re-  that    all    saws    in    any    manufacturing 

cover,  the  evidence  being  to  the  effect  establishment  shall  be  properly  guarded, 

that    the    rods    protecting    the    gearing  and   no   person    shall    remove    or   make 

had  become  bent   so   as  to   produce   an  ineffective  any  safeguard  around  or  at- 

opening    which    the    sheet    iron    within  tached  to  any  such  saw  while  the  same 
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where  the  servant  was  injured  while  the  machine  was  undergoing  re- 
pairs, if  the  proper  guards  had  never  been  installed.^* 

In  jurisdictions  asserting  the  rule  that  a  servant  may  assume 
the  risk  even  of  the  master's  breach  of  a  statutory  duty,  the  servant's 
acquiescence  in  the  removal  of  a  guard  will  of  course  defeat  a  re- 
covery; "  but  a  contrary  rule  undoubtedly  would  prevail  where  that 
defense  is  not  open  to  the  master.'' 

c.  Under  what  circumstances  machinery  must  he  guarded. — The 
statutes  require  machinery  and  other  dangerous  appliances  to  be 
guarded  only  when  it  can  be  done  without  impairing  the  efficiency 
of  the  machine  or  other  appliance.'^  So  also  it  has  been  held  that 
statutes  relating  to  the  guarding  of  vats  and  pans  containing  hot  or 


is  in  use,  unless  for  the  purpose  of  im- 
mediately making  repairs  thereto,  and 
all  safeguards  shall  be  promptly  re- 
placed." 

36  Where,  in  breach  of  their  statu- 
tory duty,  employers  fail  to  provide  any 
fencing  for  dangerous  machinery,  and 
a  worker  is  injured  because  a  danger- 
ous part  of  such  machinerj'  is  not 
fenced  while  undergoing  repairs,  they 
cannot  escape  liability  on  the  ground 
that  the  causa,  causans  of  the  worker's 
injury  was  not  the  omission  to  provide 
the  fencing,  but  to  maintain  it,  and 
that  consequently,  although  there  may 
have  been  a  breach  of  the  obligation  to 
provide  the  fencing,  such  breach  was 
not  the  cause  of  the  injury  received  by 
the  worker  from  such  machine  while 
under  repair.  Scott  v.  BrooJcfield  Linen 
Co.  [1910]   2  I.  R.  509. 

ST  Wliere  a,  guard  was  removed  by 
the  direction  of  a  foreman,  and  the  em- 
ployee did  not  ask  to  have  it  back, 
there  can  be  no  recovery.  Travis  v. 
Haan  (1907)  119  App.  Div.  138,  103 
N.  y.  Supp.  973. 

38  A  statute  relieving  a  servant  of  the 
hazard  of  assumption  of  risk  in  work- 
ing about  unguarded  gearings  applies 
where  a  guard  which  had  been  pro- 
vided had  become  temporarily  displaced 
without  the  knowledge  of  the  master, 
where  the  guard  was  not  sufficient  when 
provided.  West  v.  Bayfield  Mill  Co. 
(1910)  144  Wis.  106,  —  L.R.A.(N.S.) 
— ,  128  N.  W.  992. 

Where  it  is  the  statutory  duty  of  an 
employer  to  guard  machinery  for  the 
protection  of  employees,  this  duty  is 
not  dependent  upon  the  servant's  re- 
quest.     Blan-chard-Hamilton    Furniture 


Co.  v.  Colvin  (1904)  32  Ind.  App.  398, 
69  N.  E.  1032. 

39  The  act  does  not  intend  to  exact 
a  compliance  where,  in  respect  to  some 
particular  machinery  or  appliance,  it 
is  impossible  properly  to  guard  it  with- 
out rendering  the  same  useless  for  the 
purpose  for  which  it  was  intended. 
Rolertson  v.  Ford  (1905)  164  Ind.  538, 
74  N.  E.   1. 

Proof  that  a  machine,  similar  to  the 
dough-mixing  machine  by  which  plain- 
tiff was  injured,  when  guarded  had 
occasioned  an  accident  to  an  employee 
while  working  thereat,  is  suflBcient  to 
support  an  instruction  to  the  effect 
that,  if  the  gearing  upon  the  machine 
could  not  be  safely  guarded  without 
materially  interfering  with  the  efficient 
working  of  the  machine,  a  failure  to 
so  guard  said  gearing  did  not  constitute 
negligence.  Buss  v.  Heydt  BaJcery  Co. 
(1908)    210  Mo.  44,  108  S.  W.  63. 

The  statute  only  requires  reasonable 
safeguards  for  set-screws  and  all  other 
machinery  which  it  is  practicable  to 
guard.  Burroughs  v.  Curtiss  Lumher 
Co.    (1911)    58   Or.   270,   114  Pac.   103. 

"When  a  machine,  or  some  part  of  a 
machine,  is  not  of  a.  dangerous  char- 
acter, or  it  is  so  located  as  not  to  im- 
peril workmen  when  in  the  place  nr 
places  to  which  their  duties  call  them, 
or  where  guarding  or  fencing  is  im- 
practicable without  materially  impair- 
ing the  use,  the  same  need  not  be 
guarded."  United  States  Cement  Co. 
v.  Cooper  (1909)  172  Ind.  599,  88  N. 
E.  69. 

It  is  necessary  to  allege  and  prove 
that  it  was  practically  possible  to  guard 
properly  the  machine  without  rendering 
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otherwise  dangerous  liquids  are  applicable  only  where  the  guarding 
is  practical.*"  Whether  or  not  it  is  practical  to  guard  machinery  is 
a  question  of  fact  for  the  jury, — especially  where  the  testimony  is 
conflicting.*^     The  same  view  has  been  taken  of  the  Wisconsin  stat- 


it  useless  for  the  purpose  for  which 
it  was  intended  to  be  operated,  and 
there  can  be  no  recovery  without  allow- 
ing also  that  the  unguarded  machine 
or  appliance  was  of  the  kind  or  char- 
acter of  the  class  of  machinery  specific- 
ally designated  in  the  statute.  Jenkins 
V.  LaFayelte  Box  Board  &  Paper  (Jo. 
(1909)  43  Tnd.  App.  463,  87  N.  E. 
992. 

On  the  theory  that  no  greater  duty  is 
imposed  upon  a  manufacturer  by  IM.  Y. 
Laws  1889,  chap.  560,  §  6,  providing 
that  all  cogs  shall  be  properly  guard- 
ed, than  devolves  upon  him  under  the 
common  law,  it  has  been  held  that  the 
omission  to  provide  guards  does  not 
create  a  liability  for  injuries  to  a  serv- 
ant, where  the  cogs  could  not  have 
been  guarded  in  any  manner  that  would 
have  tended  to  make  them  safer  for 
employees,  without  preventing  their 
use.  Spaulding  v.  Tucker  <f  C.  Cordage 
Co.  (1895)  13  Misc.  398,  34  N.  Y.  Supp. 
237.  In  this  ease  a  boy  of  sixteen  em- 
ployed on  a  rope  walk  near  the  cogs 
tripped,  and  in  falling  brought  his 
hand  into  contact  with  them.  The  man- 
ner in  which  the  cogs  were  guarded  is 
not  described. 

40  A  city  ordinance  requiring  every 
vat  with  hot  liquids  to  be  surrounded 
with  "proper  safeguards"  for  prevent- 
ing accident  or  injury  to  those  em- 
ployed at  or  near  them  requires  some 
practical  safeguards  which,  while  afford- 
ing reasonable  security,  does  not  un- 
reasonably interfere  with  the  work 
which  must  be  performed.  Cldcago 
Packing  &  Proinsion  Co.  v.  Rohan 
(1892)  47  111.  App.  640,  disapproving 
an  instruction  which  left  it  to  the  jury 
to  say  whether  a  railing  which  had 
been  provided  was  a  proper  safeguard, 
a  matter  as  to  which  no  evidence  had 
been  produced,  and  which  could  be  set- 
tled onlv  by  an  expert. 

ilBair  V.  ffcibcl  (1903)  103  Mo. 
App.  621,  77  S.  W.  1017:  Johnson  v. 
Onondaga  Paper  Co.  (1906)  112  App. 
Div.  667,  98  N".  Y.  Supp.  602;  Wittmer 
V.  Fairhurst  (1909)  134  App.  Div.  305, 
118  N.  Y.  Supp.  939. 

Whether    it    is    "practicable,''    within 


the  meaning  of  the  Minnesota  act,  to 
fence  a  particular  piece  of  machinery, 
is  a  question  for  the  jury.  Peterson  v. 
Johnson-Went  worth  Go.  (1897)  70 
ilinn.  538,  73  N.  W.  510. 

\ATiether  it  is  practicable  to  guard 
vats  of  hot  water  used  to  loosen  blocks 
of  ice  from  the  cans  in  an  ice  plant  is 
a  question  for  the  jury.  Dix  v.  Union 
Ice  Co.  (1908)  76  N.  J.  L.  178,  68  Atl. 
1101. 

Where  the  evidence  is  conflicting  as 
to  the  practicability  of  guarding  ma- 
chinery effectively,  due  regard  being 
had  to  the  ordinary  use  of  the  machine, 
the  question  is  for  the  jury.  Campbell 
V.  Wheelihan-Weidaucr  Co.  (1907)  45 
Wash.   675,   89   Pac.   161. 

It  is  a  question  for  the  jury  when 
there  is  a  conflict  of  evidence  as  to 
whether  a  saw  could  be  advantageously 
guarded.  Rector  v.  Bryant  lymnber  & 
Hhingle  Mill  Co.  (1906)  41  Wash.  556, 
84  Pac.  7. 

The  questions  whether  a  particular 
machine  was  properly  guarded,  or  could 
have  been  advantageously  guarded,  as 
required  by  statute,  is  for  the  jury  on 
conflicting  evidence  in  relation  thereto. 
Barclay  v.  Puget  Sound  Lumber  Co. 
(1908)  48  Wash.  241,  16  L.R.A.(N.S.) 
140,  93  Pac.  430. 

It  was  for  the  jury  to  determine 
whether  a  saw  could  have  been  properly 
guarded,  where  witnesses  testified  that 
a  proper  guard  could  have  been  placed 
over  or  at  the  side  of  the  saw  at  slight 
expense,  without  any  inconvenience  or 
detriment  to  the  operation  of  the  saw, 
although  this  was  disputed  by  other 
witnesses.  Eriokson  v.  E.  J.  MoNeeley 
£  Co.    (1906)   41  Wash.  509,  84  Pac.  3. 

Where  there  is  competent  testimony 
tending  to  show  that  the  cutterheads 
in  a  grooving  machine  could  have  been 
guarded  practically  and  effectively,  with 
due  regard  to  the  ordinary  use  of  the 
machine,  and  that  the  accident  com- 
plained of  would  not  have  occurred  had 
such  guard  been  in  use,  these  are  ques- 
tions of  fact  for  the  consideration  of 
the  jury,  and  their  verdict  is  binding 
on  the  court.  Adams  v.  Peterman  Mfg. 
Co.   (1907)   47  Wash.  484,  92  Pac.  339. 
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ute,  which  requires  machinery  to  be  guarded  only  when  it  is  danger- 
ous.*^ That  compliance  with  the  statute  would  cause  inconvenience, 
or  expense,  or  loss  of  time,  is  not  conclusive  on  the  question  of  prac- 
ticability, but  these  circumstances  may  be  considered  by  the  jury.*' 

Upon  the  question  of  the  practicability  of  guarding  a  sprocket 
wheel  attached  to  the  front  end  of  a  resawing  machine,  a  factory  in- 
spector who  had  had  much  experience  in  examining  similar  ma- 
chinery for  the  purpose  of  determining  its  safety,  had  seen  such  ma- 
chinery guarded  in  factories,  and  had  ordered  it  guarded  in  other 
factories,  is  fully  qualified  to  testify  as  an  expert.** 

In  a  number  of  cases,  some  of  which  arose  under  statutes  contain- 
ing no  express  qualification  of  the  duty  to  guard,  it  has  been  held 
that  there  can  be  no  recovery  for  failure  to  guard  machinery,  where 
the  master  as  a  reasonable  man  could  not  have  anticipated  that  in- 
jury would  result  from  such  failure.*^  In  other  cases,  a  recovery 
has  been  allowed  upon  the  ground  that  the  injury  ought  to  have  been, 

42  Where  a  young  girl  was  injured  (1904)  35  Ind.  App.  32,  71  N.  E.  239. 
by  her  hair  being  caught  by  a  project-  **  Sohweikert  v.  John  R.  Davis  Lum- 
ing  set-screw  on  a  revolving  shaft,  the  ber  Co.  (1911)  145  Wis.  632,  130  N. 
question  whether  the  set-screw  was  so  W.  508. 

located  on  the  shaft  as  to  be  dangerous  45  Dillon  v.  National  Coal  Tar  Co. 
to  employees  while  in  the  discbarge  of  (1905)  181  N.  Y.  215,  73  N.  E.  978; 
their  duties,  so  that  it  was  tlie  duty  of  Olens  FalU  Portland  Cement  Co.  v. 
the  employer  to  guard  it,  was  a  ques-  Travelers'  Ins.  Go.  (1900)  162  N.  Y. 
tion  of  fact  for  the  jury.  Van  (le  399,  56  N.  E.  897;  ^cialo  v.  Steffens 
Bogart  v.  Marinette  &  M.  Paper  Co.  (1905)  105  App.  Div.  592,  94  N.  Y. 
(1907)  132  ^^'is.  367,  112  y.  W.  443.  Supp.  305;  Wynkoop  v.  Ludlow.  Valve 
It  cannot  be  said,  as  matter  of  law,  Mfg.  Co.  (1909)  196  N.  Y.  324,  30 
that  negligence  is  inferable  from  the  L.R.A.  (N.S. )  36,  89  N.  E.  827. 
fact  that  a  set  screw  on  a  paper  winder  This  statute  does  not  require  em- 
projected  -ft  of  an  inch  above  the  sur-  ployers  to  fence  every  machine,  but 
face  of  the  collar.  Whether  such  an  only  those  which,  "in  reasonable  an- 
arrangement  was  indicative  of  negli-  ticipation,  may  be  a  source  of  danger." 
gence  is  a  question  for  the  jury.  Krei-  Byrne  v.  .Yj/e  <£■  ^V .  Carpet  Co.  (1899) 
der  V.  Wisconsin  River  Paper  &  Ptilp  46  App.  Div.  479  61  N  Y  Supp  74l 
Co.  (1901)  110  Wis.  645.  86  N.  W.  holding  that  the  defendant  was  not 
662.  bound  to  anticipate  that  a  child  would 

43  The  facts  that  it  is  inconvenient,  attempt  to  adjust  material  passing 
and  involves  additional  expense  and  through  a  swiftly  moving  machine  which 
additional  space  to  provide  and  use  belt  was  in  no  way  connected  with  the 
shifters,  etc.,  do  not  conclusively  prove  child's  work  in  another  part  of  the 
that    it    is    not    practicable    to    do    so.  factory. 

Hkarpmoen  v.   CJoquet  Box  Co.    (1911)  A  master   is   not   required   to   ^uard 

114  Minn.  278,  130  N.  W.  1106.  against    possibilities     that     cannot     be 

The   fact  that  the  work  necessitated  reasonably  foreseen.    Goodrich  v.  Thomas 

a    frequent    change    in    the    machinery,  Cort    (1910)    80   N.   J.   L.   653.   77    Atl, 

which  necessitated  also  a  change  in  the  1049. 

guards,    and    would    consume    a    great  Where  an  engineer  in  a  sand-hoisting 

deal  of  time,  may  be  considered  by  the  establishment,  'in  oiling  the  machinery", 

jury   upon   the  question   whether   it   is  which   was   stationary,   was   obliged   to 

practical  to  guard  the  machine.     Balti-  stand   on   a   shaft,   and   the   maihinery 

more  cE  0.  S.  W.  R.  Co.  v.  Camanaugh  started   in   a   manner   which   could   not 
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or  at  least  might  have  been,  anticipated.*^    But  a  radically  different 


have  been  expected,  so  that  he  was 
thrown  between  two  cogwheels  and  in- 
jured, his  employer  was  not  negligent 
in  failing;  to  guard  the  cogwheels,  as 
no  ordinary  sagacity  would  have  ap- 
prehended danger  under  the  circum- 
stances. Mcifert  v.  A'eip  Union  Scmd 
Co.  (1907)  124  JIo.  App.  491,  101  S. 
W.  1103. 

The  statute  does  not  require  that 
every  piece  of  machinery  in  a  large 
building  should  be  guarded.  Factories 
are  only  required  to  guard  against  such 
dangers  as  would  appear  to  a  reason- 
ably prudent  man  as  liable  to  exist. 
(Iracp  V.  Globe  iS'torr  c(  Range  Co. 
(1907)  40  Ind.  App.  .326,  82  N.  E. 
99. 

The  owner  of  a  manufacturing  estab- 
lishment, who  has  provided  a  covering 
for  machinery,  sufficient  to  prevent  the 
clothing  of  tlie  employees  from  coming 
in  contact  thei'ewith,  is  not  liable  under 
N.  Y.  Laws  1890,  chap.  398,  S  12.  pro- 
vidinar  that  all  machinery  "shall  be 
properly  guarded,"  for  injuries  occa- 
sioned by  an  employee's  throwing  hev 
hair  over  her  head  as  she  is  coiling  it, 
in  such  a  manner  that  it  flies  under- 
neath a  table  back  of  the  covering  of 
the  shafting.  Such  an  accident  is  not 
one  which  could  have  been  anticipated. 
0056  V.  ^YeMlcr  (1894)  7.'5  Hun,  283. 
26  N.  Y.  Supp.   1068. 

It  cannot  be  fairly  said  that  stum- 
bling occasioned  by  either  his  own  care- 
lessness or  by  pure  accident,  for  which 
no  one  would  be  answerable,  and  which 
caused  a  servant  to  throw  his  hands 
into  cogs,  is  a  result  that  the  master 
should  have  anticipated  as  natural  and 
likely  to  occur  from  leaving  the  wheels 
uncovered.  P.  H.  d  F.  M.  JfooU  Co. 
V.  Meeker  (1905,)  165  Ind.  132,  73  N. 
E.  253. 

Where  the  plaintiff,  an  employee  in 
a  foundry  as  a  molder's  helper,  was 
operating,  by  crank,  a  crane  for  lifting 
molten  metal  to  the  molds,  and  his 
hand  slipped  from  the  crank  handle, 
and  the  handle  in  its  reversed  motion 
struck  his  hand,  throwing  it  against 
unguarded  eog^vheels,  injuring  him,  the 
proximate  cause  of  the  injury  was  the 
slipping  of  the  hand  from  the  crank 
handle,  and  not  the  unguarded  ma- 
chinerv.  Crawford  &  McC.  Co.  v.  Gose 
(1909)    172  Ind.  81,  87  N.  B.  711. 


The  master  was  not  required  to 
foresee  that  a  servant  would,  by  ship- 
ping, have  fallen  into  a  box  which 
formed  a  guard  in  the  rear  of  the  ma- 
chine, and  in  so  doing  have  placed  his 
hands  in  contact  with  the  rollers  from 
the  front  of  the  machine,  the  opposite 
side  of  it  from  where  he  was  standing 
at  the  time  of  the  slipping.  Goodrich 
V.  Thomas  Cort  (1910)  80  N.  J.  L. 
653,  77  Atl.  1049. 

*6  It  cannot  be  said,  as  a  matter  of 
law,  that  the  possibility  that  a  servant 
working  about  a  gang  saw  left  un- 
guarded by  the  master  in  violation  of 
the  factory  act,  §  9,  might  slip  and  fall 
against  it,  was  so  remote  and  unlikely 
to  happen  that  it  ought  not  reasonably 
to  have  been  anticipated.  Evansville 
Hoop  &  Stave  Co.  v.  Bailey  (1908)  43 
Ind.  App.  153,  84  N.  E.  549. 

The  court  cannot  saj',  as  a  matter  of 
law,  that  the  proprietor  of  a  cotton- 
batting  manufactory  ought  not  to  have 
anticipated  that  ,i  boy  sixteen  years 
old  in  the  exercise  of  due  care,  when 
ordered  by  the  superintendent  to  take 
waste  from  a  machine  while  in  motion, 
would  slip  on  the  platform,  which  was 
covered  with  oil,  and  thrust  his  hand 
into  the  machine,  which  was  danger- 
ous, bvit  which  it  was  practicable  to 
guard  so  that  no  injury  would  have 
resulted.  Martin  v.  Walker  &  W .  Mfg. 
Go.  (1910)  198  N.  Y.  324,  91  N.  E. 
798. 

It  is  the  purpose  of  the  statute  to 
guard  against  accidents,  although  the 
precise  manner  in  which  they  occur 
may  not  have  been  anticipated.  Ghris- 
tianson  v.  Jforthu-estern  Compo-Board 
Co.  (1901)  83  Minn.  25,  85  Am.  St. 
Rep.  440,  85  N.  W.  826;  Abel  v.  Har- 
y-ood  Mfg.  Co.  (1909)  107  Minn.  214, 
120  N.  W.  359,  121  N.  W.  916. 

"It  is  not  essential  that  the  identical 
or  precise  injury  sustained  by  appellant 
should  have  been  expected  or  anticipat- 
ed by  appellee  as  the  result  of  its  negli- 
gent act.  It,  by  the  exercise  of  reason- 
able care,  might  have  foreseen  or 
anticipated  that  from  the  negligent 
breach  of  its  statutory  duty  it  was  prob- 
able that  injury  of  some  kind  might  re- 
sult to  its  employees  engaged  in  operat- 
ing the  saw."  DaiHs  v.  Mercer  lAimher 
Co.  (1905)  164  Tnd.  413,  414,  420,  422, 
423,  73  N.  E.  899. 
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view  of  a  statute  very  similar  in  terms  to  the  New  York  statute  has 
been  taken  by  the  Kansas  court.*^ 

The  rule  in  New  York  is  that  the  statute  has  no  application  where 
the  shafting  or  other  machinery  is  so  located  in  the  room  that  there 
is  no  danger  of  employees  operating  the  machinery  coming  in  con- 
tact with  it.**    A  similar  view  has  been  taken  of  the  Missouri  stat- 

^l  The  factory  act  ignores  the  com-  as  to  minimize,  as  far  as  practicable, 
mon-law  duty  resting  on  the  factory  the  dangers  attending  their  labors, 
owner  or  operator  to  exercise  reason-  Human  foresight  is  limited,  and  mas- 
able  care  to  prevent  foreseeable  injuries,  ters  are  not  called  upon  to  guard 
and  establishes  a  statutory  measure  of  against  every  possible  danger.  They  are 
prudence,  by  making  specific  precau-  required  only  to  guard  against  such 
tionary  requirements  relating  to  specific  dangers  as  would  occur  to  a  reasonably 
places,  structures,  and  appliances;  and  prudent  man  as  liable  to  happen." 
in  an  action  founded  on  the  act  for  Similarly,  it  has  been  held  that  shaft- 
damages  consequent  upon  injuries  to  ing  and  set-screws  in  a  factory,  sub- 
an  employee  acting  in  the  scope  of  his  pended  9  feet  above  the  floor,  are  not 
duty,  caused  by  the  absence  of  a  pre-  within  the  provisions  of  this  statute, 
scribed  safeguard,  it  is  no  defense  that  Olasshevm  v.  tilew  York  Econotnical 
the  injury  could  not,  with  reasonable  Prmting  Co.  (1895)  13  Misc.  174,  34 
prudence,  have  been  anticipated.     Cos-  N.  Y.  Supp.  69. 

pwr  V.  Lewin    (1910)    82  Kan,   604,  —        Wliere  a  shaft  is  elevated   14  or  15 

L.R.A.  (N.S.)  ■ — ,  109  Pac.  657  (syllabus  feet  above  the  floor  of  a  factory,  and 

by  the  court) .  can   be   reached   only  by  a  ladder,   the 

*8  It  is  error  to  rule,  as  a  matter  of  owner  cannot  be  charged  with  negligence 

law,   that   there   was    a   noncompliance  in  failing  properly  to  guard  it.     Dillon 

with   this   statute,  where   the  evidence  v.   Natic/iial   Coal   Tar   Co.    (1905)    181 

is  that  the  injury  was  caused  by  a  set  N.    Y.    215,    73    N.    E.    978,    reversing 

screw  projecting  f  of   an  inch  from  a  (1903)     88    App.    Div.    614,    84    N.    Y. 

shaft  which  was  15  feet  above  the  floor  Supp.   1123. 

and  was  reached  by  a  ladder  used  only  There  is  no  negligence  on  the  part 
when  necessary  to  oil  the  shaft  bearing,  of  a  master  in  failing  to  guard  a  shaft 
Olens  Falls  Portland  Cement  Co.  v.  and  pulley  which  clears  the  floor  more 
Travelers'  Ins.  Co.  (1900)  162  N.  Y.  than  7  feet,  and  is  well  above  the  heads 
399,  56  N.  B.  897,  affirming  (1896)  11  of  employees.  Nash  v.  William  M. 
App.  Div.  411,  42  N.  Y.  Supp.  285.  The  Crame  Co.  (1910)  141  App.  Div.  665, 
court  said:  "The  necessity  for  the  125  N.  Y.  Supp.  987. 
guard,  and  the  character  and  deserip-  The  statute  does  not  apply  to  a 
tion  of  the  guard,  must  of  necessity  shaft  and  set-screw  hung  some  12  feet 
depend  upon  the  situation,  nature,  and  above  the  floor,  so  that  the  danger  of 
dangerous  character  of  the  machinery,  contact  with  it  was  entirely  removed 
and  in  each  case  becomes  a  question  from  all  employees.  Shaw  v.  Union 
of  fact.  .  .  .  The  manifest  purpose  Bag  &  Paper  Co.  (1902)  76  App.  Div. 
of  the  enactment  was  doubtless  to  give  296,  79  N.  Y.  Supp.  276.  The  plaintiff 
more  force  to  the  existing  rule  that  was  engaged  in  putting  up  new  shaft- 
masters  should  aflford  a  reasonably  safe  ing,  and  the  court  said:  "Does  the  act 
place  in  which  their  servants  are  called  in  question  define  the  duties  of  an  em- 
upon  to  work.  We  think,  however,  that  ployer  towards  an  employee  under  such 
the  legislature  could  not  have  intended  conditions?  I  think  not.  As  stated 
that  every  piece  of  machinery  in  a  large  in  the  act,  it  is  for  the  'protection  of 
building  should  be  covered  or  guarded,  employees  operating  machinery.'  That 
This  would  be  impracticable.  What  is,  those  whose  duties  require  them  to 
evidently  was  intended  was  that  those  work  about  machinery  in  motion ;  those 
parts  of  the  machinery  which  were  dan-  who  cannot  do  their  work  except  when 
gerous  to  the  servants  whose  duty  re-  assisted  by  such  motion,  and  therefore 
quired  them  to  work  in  its  immediate  must  work  in  the  midst  of  it.  Clearly, 
vicinity  should  be  properly  guarded,  so  the  work  of  constructing  this  new  work- 
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ute,  whicli  is  for  the  protection  of  servants  "engaged  in  their  ordi- 
nary duties."  *^  But  the  view  taken  by  the  majority  of  the  courts 
is  that  it  is  not  necessary  that  the  servant  should  be  operating  the 
machinery.^'  It  is  sufficient  that  his  duties  bring  him  in  dangerous 
proximity  thereto,*^  and  this  is  so,  even  if  those  duties  are  not  ordi- 


room,  of  hanging  this  new  shafting  and 
painting  the  timbers  on  which  it  hung, 
could  and  possibly  should,  have  been 
done  without  the  shaft  being  in  motion, 
and  no  special  statute  was  required  to 
protect  the  workmen  so  employed.  The 
defendant  might  well  have  understood 
that  no  special  care  or  duty  was  im- 
posed upon  it  with  reference  to  such 
employees  by  the  statute  in  question, 
and  that  the  common-law  rule  would 
furnish  the  full  measure  of  its  liability 
to  its  employees  under  such  circum- 
stances, and  I  think  that  the  jury 
should  have  been  instructed  to  that 
effect." 

The  statute  does  not  apply  to  shaft- 
ing located  8  feet  above  the  floor. 
Scialo  V.  Steffem  (1905)  105  App.  Div. 
592,  94  N.  Y.  Supp.  305  (deceased  was 
attempting  to  repair  belt ) . 

*9  The  employer  was  not  required  to 
guard  a  belt  and  drum,  where  the  belt 
was  not  connected  with  the  floor  on 
which  the  injured  employee  worked, 
but  was  connected  with  the  floor  above, 
and  revolved  about  a  drum  at  the  ceil- 
ing above  his  head.  Strode  v.  Columbia 
Box  Co.  (1910)  124  Mo.  App.  511,  101 
S.  W.  1099. 

Belting,  shafting,  gearing,  and  drums, 
several  feet  away  on  the  back  of  the 
table  before  the  employee  did  not  need 
to  be  guarded,  where  he  did  not  have 
to  reach  to  or  over  them  in  the  perfor- 
mance of  his  labor.  Lang  v.  Kansas 
City  Bolt  &  Nut  Co.  (1908)  131  Mo. 
App.  146,  110  S.  W.  614.  The  court 
said:  "The  object  of  the  statute  was 
not  to  require  guards  in  all  cases,  but 
only  in  such  cases  where  the  machinery 
would  be  dangerous  to  persons  em- 
ployed while  engaged  in  their  ordinary 
duties.  It  is  apparent  that  the  ma- 
chines as  placed  and  guarded  by  the 
wall  in  the  rear  could  not  have  been  in 
any  sense  dangerous  to  defendant's  em- 
ployees operating  the  machines,  that  is, 
while  in  the  performance  of  their  ordi- 
nary duties.  No  one  in  the  discharge 
of  their  ordinary  duties  were  required 
to  go  into  the  space  between  the  wall 


and  the  backs  of  the  machines  except 
the  belt  lacer  and  the  machinist.  And 
those  persons,  by  the  nature  of  theil 
employment,  assumed  all  the  risk  in- 
cident to  their  employment,  and  so  far 
as  they  were  concerned  it  was  imma- 
terial whether  they  were  or  were  not 
guarded." 

BO  "It  is  not  material  that  the  saw 
is  so  placed  that  the  operator  would  not 
be  likely  to  come  in  direct  contact 
with  it  while  engaged  in  its  operation." 
Callopy  V.  Atwood  (1908)  105  Minn. 
80,  82,  18  L.R.A.(N.S.)  593,  117  N. 
W.  238. 

Liability  to  injury  by  coming  in  con- 
tact with  unguarded  machinery  does 
not  mean  that  an  employee  must  be 
working  with  the  machinery,  but  it  is 
enough  that,  in  the  performance  of 
such  work  as  he  has  to  do,  it  is  pos- 
sible for  him  to  be  injured.  Cook  v. 
Danaher  Lumber  Co.  (1910)  61  Wash. 
118,  112  Pac.  245. 

Bl  "The  guarding  of  belts  and  ma- 
chinery is  not  simply  to  protect  those 
operating  machinery,  as  sometimes  in- 
timated, but  is  to  guard  all  those  who, 
in  the  course  of  their  work,  are  obliged 
to  be  in  the  immediate  vicinity  of  mov- 
ing machinery."  Eartman  v.  Berlin  i& 
J.  Envelope  Co.  (1911)  71  Misc.  30, 
127  N.  Y.  Supp.  187. 

The  employer's  duty  to  guard  ma- 
chinery, imposed  by  the  factory  act 
(Laws  1903,  p.  540,  chap.  356),.  ex- 
tends to  all  places  which  employees 
might  reasonably  be  expected  to  use 
in  the  performance  of  their  duties,  in- 
cluding the  taking  of  turns  at  resting 
under  a  rule  permitting  them  to  do  so. 
Pittsburg  Vitrified  Paving  &  Bldg. 
Brick  Co.  v.  FisTier  (1909)  79  Kan. 
576,  100  Pac.  507. 

In  Walker  v.  Neioton  Falls  Paper  Co. 
(1904)  99  App.  Div.  47,  90  N.  Y.  Supp. 
530,  in  which  an  employee  in  repairing 
a  freight  elevator  was  injured  by  a 
set-screw  on  a  shaft  which  operated 
some  machinery  not  connected  with  his 
work.  Chase,  J.,  sustained  the  trial 
court  in  setting  aside  a  verdict  for  the 
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nary,  but  are  exceptional  in  character ;  ^^  consequently  it  enures  to 
the  benefit  of  a  servant  who  has  some  function  to  discharge  in  re- 
spect of  the  machinery  itself,'^  and  even  of  a  servant  who  is  not 


plaintiff,  but  said:     "I  express  my  in-  lie  was  standing,  and  hence,  though  the 

dividual    opinion    in    saying    that   this  unprotected  gearing  might  possibly  be 

act  should  be  construed  in  v:ew  of  the  dangerous   to    a   man    cleaning   up   the 

general  purpose  of  the  act,  and  for  the  floor  under  it,  still,  as  the  plaintiff  was 

benefit   of   all   employees   whose   duties  not  so  engaged   at  the  time  of  his  in- 

require  them  to  work  upon,  or  in  the  .jury,  the  statute  has  no  application  to 

immediate  vicinity  of,  moving  machin-  the   case.           .     .     We  regard   this   as 

ery.     The  special   danger  arising  from  too  narrow  a  view  of  the  statute.    .    .    . 

the  failure  of  an  employer  to  properly  So  we  think  that  the   second  question 

guard   machinery    is    as    great   to    em-  of  the  verdict  is  not  to  be  condemned 

ployees    who    are   required   to    perform  because   it   does   not   limit  the   inquiry 

their   work   upon   or   in  the   immediate  to  the  question  whether  there  was  neg- 

vicinity    of    moving    machinery,    when  ligence  as  to  a,  person  who  was  engaged 

such  work  is  not  assisted  by  the  motion  in  doing  the  very  duty  which  the  plain- 

of  the  machinery  itself,  as  to  such  em-  tiff  was  doing  at  the  time  of  the  acci- 

)iloyees  who  cannot  perform  their  work  dent.      If    in    the   performance    of    any 

without  the  assistance  of  such  motion."  of  his  duties,   ordinary  or  exceptional, 

A    master    is    liable    for    failure    to  he   was    brought   into    dangerous    prox- 

guard  a,  set-screw,  although  it  is  on  a  imity  to  the  gearing,  the  statute  stepped 

shafting  9   feet  above  the  floor,  where  in  and  required  the  employer  to  fence 

the  room  is  used  as  a  store  room,  and  or  guard  the  gearing." 

employees  at  work  there  are  likely  to  Section  4  of  the  Kansas  factory  act, 

come    in    contact   with    it.      Walker   v.  relating  to  safeguards  on  machinery,  is 

Himmons    Mfg.    Co.     (1907)     131    Wis.  not  limited  in  its  application  to  work- 

542,   111   N.   W.  694.  men   engaged  in  their   ordinary   duties 

An  employee  engaged  in  storing  ma-  only,    but   is    designed   to   protect   per- 

terials  in  a,  room  may  recover  for  in-  sons  employed  or  laboring  in  manufae- 

juries   due   to   the   master's   failure   to  turing  establishments,  while  in  the  per- 

guard  a,  shafting  in  the  room.     Ibid.  formance  of  any  duty,  whether  ordinary 

52  Stat.  1898,  §  1636J,  applies  if  an  and  general,  or  exceptional  and  occa- 
employee  is  required,  in  the  course  of  sional.  Caspar  v.  Leicin  (1910)  82  Kan. 
his  employment,  to  go  about  or  over  604,  —  L.R.A.(N.S.)  — ,  109  Pac.  657 
a  shaft,  even  if  that  employment  is  (unguarded  shafting  was  9  feet  or  more 
exceptional,  and  is  not  limited  to  a  from  floor  of  factory,  but  absence  of 
shaft  so  located  as  to  be  dangerous  to  belt  shifter  made  it  necessary  for  de- 
an employee  in  the  discharge  of  his  ceased  to  use  a  ladder  in  putting  belt 
"ordinarv"  duties.     Miller  v.  Kirnberly  on  pulley). 

&  C.  Co~.    (1908)    137  Wis.  138,  118  N.  An    employee    in    a    sawmill,    hired 

W.  536.  primarily  to  clean  up  around  a  resaw- 

In  Koutsky  v.  Forsier-Whitman  lAim-  ing  machine  and  assist  in  taking  awav 

her  Co.   (1911)  146  Wis.  425,  131  N.  W.  material  from  it,  having  been  directed 

1001,   the  court  said:      "Stated  in   an-  by  the  foreman  in  charge  of  the  mill  to 

other  way,   the  contention   is  that  the  do    the   work    of    feeding    the   machine 

statutory   duty   to   guard   can    only   he  when  the  regular  feeder  wished  him  to 

invoked   by    an    employee    who    at   the  and   needed   him,    was    engaged    in   the 

moment  of  the  accident  is  performing  a  line    of    his    duty   when    injured    while 

duty    which    necessarily    or    ordinarily  obeying  such   direction.     ScJuweikert  v. 

brings    him    into    dangerous    proximitj'  John  R.  Davis  Lwnber  Co.   (1911)    ]45 

to    the    unguarded    gearing.      Applying  Wis.  632,  130  N.  W.  508. 

the  contention  to  the  concrete  case  be-  53  The  provision  in  the  act  of  7  Vict, 

fore    us,    it    is    in    substance   that    the  chap.  15,  §  21,  was  held  to  cover  a  case 

gearing    in    question    was    plainly    not  in   which   an   employee  had  to  enter  a 

dangerous  to  a  man  engaged  in  straight-  space  between  a  fly  wheel  and  a  spin 

ening   slabs    on    the    slasher    slide,    be-  wheel   for  the  purpose  of  oiling  them, 

cause  it  was  under  the  boards  on  which  Britton   v.    Great   Western   Cotton    Co. 


1856] 


STATUTES  RELATIVE  TO  FACTORIES. 


5675 


actually  engaged  in  the  performance  of  his  duties  at  the  time  when 
the  injury  was  received.^* 

In  the  note  below  will  be  found  a  number  of  cases  in  which  the 
master  was  found  liable  for  failure  to  guard,  where  the  circumstances 
are  of  a  somewhat  unusual  character.** 


(1872)  L.  E.  7  Exch.  130,  41  L.  J. 
Exch.  N.  S.  99,  27  L.  T.  N.  S.  125,  20 
Week.  Kep.  525,  19  Eng.  Rul.  Cas.  42. 

In  Thompson  v.  Edward  P.  AUis  Co. 
(3895)  89  Wis.  528,  62  N.  W.  527,  it 
■was  argued  tliat  tiie  provision  did  not 
^pply  to  an  employee  wlio  was  engaged 
in  worlc  upon  tlie  gears  themselves,  but 
merely  to  the  case  of  other  employees 
vpho  in  performing  their  duties  are  in 
-danger  of  being  caught  by  the  gears, 
but  who  are  not  employed  directly  upon 
or  about  them.  The  court  rejected  this 
contention,  and  held  that  an  oiler  who, 
when  injured,  was  feeling  a  shaft  to 
see  if  it  was  hot,  was  entitled  to  re- 
•cover. 

The  court  is  justified  in  telling  the 
Jury  that  wheels  with  bevel  gearing, 
which  are  placed  close  to  a  beam  8  or 
10  feet  above  the  floor  upon  which  an 
■employee  has  to  walk  in  oiling  the  m:\- 
■chinery,  should  be  guarded,  under  the 
statute.  Walker  v.  Grand  Forks  Lrum- 
ber  Co.  (]902)  86  Minn.  328,  90  N. 
W.  573. 

The  master  is  liable  for  injuries 
caused  by  his  leaving  an  aperture  be- 
tween the  beam  upon  which  an  em- 
ployee in  oiling  the  machinery  must 
■walk,  and  the  box  or  hood  with  which 
ihe  master  had  attempted  to  guard  the 
-gearing.     Ibid. 

In  Seely  v.  Tennant  (1908)  104 
Minn.  354,  116  N.  W.  648,  it  was  said 
that  the  main  shaft  in  a  factory,  whicli 
revolves  at  the  rate  of  220  revolutions 
a  minute,  and  runs  parallel  to  a  plat- 
form about  4  feet  above  and  so  close 
that  a  person  walking  on  the  platform 
might  come  in  contact  with  it,  is  within 
the  express   terms   of   the   statute. 

Sec.  1636  f.  Sanborn  &  B.  Anno. 
Stats.,  applies  to  employees  engaged  in 
cleaning  the  gears  themselves,  as  well 
as  to  others.  Thompson  v.  Edward  P. 
AUis  Co.  (1895)  89  Wis.  523,  62  N. 
W    .',-27. 

5*  The  provision  as  to  fencing  ma- 
-chinery  is  applicable,  though  the  serv- 
ant was  not  actually  engaged  in  the 
•performance   of  his  duties   at  the  time 


of  the  injury.  Kelly  v.  Globe  Sugar 
Ref.  Co.  (1893)  20  Sc.  Sess.  Cas.  4th 
series,  833. 

Under  the  Quebec  factories  act  an 
employer  is  liable  for  injuries  to  a  girl 
employed  in  his  factory  whose  hair  is 
caught  in  a  revolving  shaft  under  the 
table  at  which  she  is  at  work,  as  she 
stoops  to  pick  up  a  comb,  where  such 
shaft  is  not  covered  or  otherwise  guard- 
ed. Bergeron  v.  Tooke  ( 1896 )  Rap. 
Jud.  Quebec,  9  0.  S.  506. 

66  The  Ohio  statute  applies  although 
the  shafting  is  outside  of  the  building, 
when  it  is  near  the  customarily  used 
passageway.  Wheeler  v.  Oak  Harbor 
Head  Lining  &  Hoop  Co.  (1903)  61  C. 
('.  A.  250,  126  Fed.  348. 

A  master  in  providing  guards  for 
shafting  near  which  young  girls  with 
long  hair  are  required  to  work  must 
take  into  consideration  their  age,  inex- 
perience, and  lack  of  care  and  discretion, 
and  adopt  a  shield  or  device  that  will 
prevent  the  liability  of  their  hair  com- 
ing into  contact  with  the  shaft.  Kvr- 
wan  v.  Amerioan  Lithographic  Co. 
(1910)  197  N.  Y.  413,  27  L.R.A.(N.S.) 
972,   90  N.    E.   945,   18  Ann.   Cas.   650. 

The  failure  of  a  manufacturer  to 
guard  a  shaft  operating  sewing  ma- 
chines, as  required  by  statute,  to  pre- 
vent the  clothing  of  operators  being 
drawn  into  it  to  their  injury,  and  not 
the  act  of  the  operator  in  reaching 
under  the  machine  to  recover  a  shuttle 
which  has  fallen  there,  is  the  proximate 
cause  of  injury  to  her  through  her  hair 
being  wound  about  the  shaft.  Balzcr 
V.  Warring  (1911 )  —  Ind.  — ,  —  L.R.A. 
(N.S.)  — ,  95  N.  E.  257. 

A  shafting  in  a  printing  establish- 
ment, so  situated  that  when  a  girl  at 
work  at  a  table  leans  over  there  is 
danger  of  her  hair  being  caught,  is 
within  the  statute.  McCfinms  v.  R.  111. 
Rigby  Printing  Co.  (1906)  122  Mo. 
App.  227,  99  S.  W.  4. 

See  also  Bergeron  v.  Tooke,  cited  note 
54,  supra,  and  Van  de  Bogart  v.  Mari- 
nette &  M.  Paper  Co.  (1907)  132  Wis. 
367,  112  N.  W.  443. 
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It  has  been  held  that  the  statute  is  inapplicable  where,  although 
the  machinery  is  moving,  it  is  not  being  operated  for  manufacturing 


purposes, 


66 


An  employer  is  guilty  of  a  violation 
of  the  statute,  if  he  maintains  unguard- 
ed cogwheels  in  such  a  position  that 
girls  of  twelve  or  thirteen  years  of  age 
are  required,  in  the  course  of  their 
duties,  to  place  their  hands  and  dresses 
within  about  8  or  9  inches  of  the  wheels. 
Gemmills  v.  Gourook  Rope  Work  Co. 
(1861)   23  Sc.  Sess.  Caa.  2d  series,  425. 

In  Doel  V.  Sheppard  (1856)  5  El.  & 
Bl.  865,  in  respect  to  a,  plea  that  the 
shaft  was  not  near  to  where  children 
or  young  persons  were  liable  to  pass 
or  be  employed,  and  was  so  placed  and 
situated  in  the  said  factory  that  there 
did  not  exist  any  such  liability  to  in- 
jury from  the  same  as  to  require  such 
fencing  as  in  the  declaration  mentioned, 
while  in  motion;  and  that  all  such  lia- 
bility was  sufficiently  guarded  against 
by  such  position  and  situation  of  the 
said  shaft.  Lord  Campbell,  Ch.  J.,  said : 
"I  think  the  construction  of  the  act 
which  is  contended  for  by  the  defend- 
ants is  most  erroneous;  it  would,  in 
fact,  amount  to  a  repeal  of  the  act. 
The  act  does  not  merely  provide  that 
machinery  in  factories  is  to  be  fenced 
where  it  is  dangerous.  All  mill  gear- 
ing, while  in  motion  for  a  manufactur- 
ing purpose,  is  to  be  fenced.  The  legis- 
lature did  not  intend  to  leave  it  to  be 
decided,  upon  the  circumstances  of  each 
case,  whether  the  machinery  was  dan- 
gerous and  required  fencing." 

It  is  a  violation  of  the  statute  to 
permit  the  cable  of  an  elevator  to  re- 
main unguarded  where  it  is  so  close  to 
the  check  ropes  that  the  operator  might, 
through  mistake  or  inadvertence,  take 
hold  of  the  cable  instead  of  the  check 
ropes.  Thompson  v.  Johnston  Bros.  Co. 
(1893)    86  Wis.  576,  57  N.  W.  298. 

A  petition  for  injury  to  a  shearsman 
in  the  defendant's  mill,  which  alleges 
that  the  plaintiff  while  engaged  in  his 
duty  as  shearsman  had  his  right  hand 
and  arm  caught  between  exposed  and 
unprotected  cogwheels  which  were  with- 
in 2  feet  of  where  plaintiff  was  re- 
quired to  work,  and  that  the  defendant 
was  negligent  in  failing  properly  to 
box,  cover,  and  shield  said  cogwheels, 
and  that  the  plaintiff  was  without  fault 
on  his   part,  states   a  cause  of  action. 


Republic  Iron  &  Steel  Co.  v.  Yanuszka 
(1909)    92  C.  C.  A.  280,  166  Fed.  684. 

66  There  is  nothing  in  the  statute 
would  justify  a  court  in  holding  that 
where  machinery  is  in  the  course  of 
construction,  the  uncompleted  parts  of 
the  machinery  must  be  guarded  so  that 
those  engaged  in  finishing  its  construc- 
tion shall  not  be  injured.  Foster  v. 
International  Paper  Co.  (1902)  71  App. 
Div.  47,  75  N.  Y.  Supp.  610  (shafting 
that  was  run  solely  for  purpose  of  in- 
stalling new  machinery). 

In  Coe  v.  Piatt  (1852)  7  Exch.  923, 
it  was  held  that  the  employer  was  not 
liable  for  injuries  caused  by  an  un- 
guarded shaft  while  that  shaft  was 
turning  of  itself,  but  not  being  used 
at  all  for  any  manufacturing  process. 
In  course  of  the  opinion  this  somewhat 
ingenious  argument  was  made:  "Now, 
I  cannot  help  thinking  that  the  prob- 
able intention  of  the  legislature  in  this- 
clause  was  to  give  full  protection  to 
children  and  young  persons  who  were 
engaged  in  attending  to  their  duties  on- 
the  machinery  put  in  motion  by  the 
mill  gearing  in  the  rooms  or  floors 
where  such  manufacturing  process  was- 
going  on,  and  that  the  protection  was 
to  be  confined  to  the  times  when  such 
process  was  going  on  there;  for  there 
seems  to  be  no  reason  to  give  protection- 
by  fencing  when  no  one  was,  in  the 
usual  course  of  his  or  her  ordinary 
duties,  likely  to  be  there  at  all ;  and 
this  would  be  accomplished  by  our  hold- 
ing that  the  mill  gearing  in  each  sep- 
arate room  is  separate  and  distinct 
from  the  mill  gearing  in  any  other 
room,  and  requires  fencing  only  while- 
some  manufacturing  process  is  going  on 
in  that  room,  and  i-t  is  in  motion  for 
that  purpose.  This  is,  I  think,  the 
proper  construction  of  the  21st  section. 
But  undoubtedly  it  may  be  plausibly 
argued  that  the  whole  of  each  vertical 
shaft  is  but  one  mill  gearing,  and  that, 
if  it  is  turning  machinery  in  another 
room,  it  is  in  motion  for  a,  manufac- 
turing process;  and  if  this  were  the 
case  here,  it  might  be  fit  to  have  a 
further  argument  before  we  decided" 
otherwise.  This  case  also  might  be 
put  as  one  of  some  difficulty:     Suppose- 
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d.  ^Nhat  machinery  is  dangerous  in  such  a  sense  that  a  master  is 
required  to  fence  it. — With  reference  to  the  English  statute,  the 
opinion  has  been  expressed  that  "machinery  or  parts  of  machinery  is 
and  are  dangerous  if,  in  the  ordinary  course  of  human  affairs,  dan- 
ger may  be  reasonably  anticipated  from  the  use  of  them  without  pro- 
tection." ^  The  extent  of  the  duty  imposed  upon  the  master  by  any 
enactment  in  which  the  same  or  similar  language  is  employed  seems 
to  be  correctly  defined  in  this  statement,  and  it  is  consistent  with  the 


the  injury  arose  from  the  defective 
fencing-off  of  this  horizontal  shaft  at 
a  time  when,  by  its  own  proper  revolu- 
tion, it  was  not  turning  any  machinery 
in  tlie  ground  floor  immediately  con- 
nected therewith,  but  was  immediately 
connected  with  machinery  turned  on 
the  other  floors  by  the  vertical  shafts 
connected  with  the  horizontal  shaft  and 
turning  by  it.  It  might  then  perhaps 
be  said  that  the  horizontal  shaft  was 
in  motion  for  a  manufacturing  process, 
and  that  the  fencing  it  off  was  im- 
peratively required  by  the  act.  But 
this  case  is  clear  of  both  these  difiS- 
culties."  But  a  decision  which  holds 
that  it  was  the  legislative  intent  to 
permit  shafting  revolving  in  a  room 
where  manufacturing  was  being  carried 
on,  to  remain  unfenced  because  it  did 
not  at  the  time  happen  to  be  turning 
machinery  in  some  other  room,  cer- 
tainly does  not  appeal  to  the  reason, 
to  say  the  least. 

61  Hmdle  v.  Birtwistle  [1897]  1  Q. 
B.  192,  per  Wills,  J.,  who  thus  criticized 
the  theory  upon  which  the  decision  of 
the  county  court  judge  proceeded,  viz., 
that  the  manufacturer  is  only  respon- 
sible for  machinery  which  is  in  itself 
dangerous  in  the  ordinary  course  of 
careful  working:  "He  seems  to  think 
that  no  machinery  can  be  said  to  be 
dangerous  unless  it  is  dangerous  in  it- 
self, however  carefully  worked.  I  en- 
tirely disagree  with  such  an  interpre- 
tation, and  think  that  it  would  limit 
most  materially  a  very  beneficial  act 
of  Parliament.  .  .  .  No  doubt  it 
would  be  impossible  to  say  that  because 
an  accident  had  happened  once,  there- 
fore the  machinery  was  dangerous.  On 
the  other  hand,  it  is  equally  out  of  the 
question  to  say  that  machinery  cannot 
be  dangerous  unless  it  is  so  in  the 
course  of  careful  working.     In  consider- 


ing whether  machinery  is  dangerous, 
the  contingency  of  carelessness  on  the 
part  of  the  workman  in  charge  of  it, 
and  the  frequency  with  which  that  con- 
tingency is  likely  to  arise,  are  matters 
that  must  be  taken  into  consideration. 
It  is  entirely  a  question  of  degree." 
It  was  accordingly  held  that  shuttles 
of  cotton  looms  which  occasionally  fly 
out  from  their  bed  under  circumstances 
rendering  them  dangerous  to  any  per- 
sons in  the  line  of  flight,  because  of 
negligence  of  the  weaver  in  charge,  or 
a  foreign  substance  accidentally  getting 
into  the  shuttle  race,  or  defect  in  the 
yarn,  though  not  in  themselves  defec- 
tive, are  within  the  purview  of  the  pro- 
vision, if  any  of  the  causes  of  their 
flying  out  are  likely  to  occur  with  any 
degree  of  frequency. 

This  provision  imposes  a  less  strin 
gent  obligation  than  that  imposed  by 
the  subs.  2  of  §  5  (factory  act  1901, 
§  10  [b] ) ,  with  regard  to  a  "wheel 
race,"  which  is  required  to  be  absolutely 
fenced.  But  where  a  servant  is  killed 
while  oiling  machinery,  owing  to  the 
want  of  a  hand  rail  to  protect  the  pit 
in  which  it  was  sunk,  a  verdict  for  his 
widow  will  not  be  set  aside,  although 
the  trial  judge  has  omitted  to  ask  the 
jury  whether  the  pit  was  a  "wheel 
race."  Under  such  circumstances  it  is 
for  the  jury  to  say  whether  the  ab- 
sence of  the  railing  implied  negligence, 
and  it  cannot  be  inferred  that  the  ver- 
dict would  have  been  different  if  the 
proper  question  had  been  put.  Chap- 
man V.  A'itro-Phosphate  Co.  (1885)  1 
Times   L.   R.   493. 

But  the  mere  fact  that  there  will  be 
danger  if  reasonable  care  be  not  taken 
by  the  workmen  does  not  show  that  it 
is  a  case  in  which  fencing  is  obligatory. 
Robb  V.  Bullock  (1892)  19  Sc.  Sess. 
Cas.  4th  series,  971. 
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decisions  rendered  in  some  cases. *'     In  Wisconsin  it  has  been  held 
that  the  master  fulfils  his  duty  when  he  exercises  reasonable  care  in 


68  An  employer  is  guilty  of  a,  viola- 
tion of  the  statute,  if  he  maintains  un- 
guarded cogwheels  in  such  a  position 
f  liat  girls  of  twelve  or  thirteen  years  of 
age  are  required,  in  the  course  of  their 
duties,  to  place  their  hands  and  dresses 
within  about  8  or  9  inches  of  the 
wheels.  Genumills  v.  Gourock  Rope 
Work  Co.  (1861)  23  Sc.  Sess.  Cas.  2d 
series,  425. 

A  complaint  is  not  demurrable  which 
alleges  that  the  plaintiff,  being  obliged 
to  stand  upon  an  iron-bound  table, 
slipped,  and  in  trying  to  save  himself 
thrust  his  hand  into  an  uncovered  pin- 
ion wheel.  Shields  v.  Murdock  (1893) 
20  Sc.  Sess.  Cas.  4th  series,  727. 

Wliere  the  hood  or  blower  to  a'  re- 
volving cylinder  with  knives,  in  a  plan- 
ing machine,  was  battered  and  worn  so 
that  it  did  not  fit  closely,  and  thereby 
a  suction  of  air  was  created  over  a  roll- 
er into  the  cylinder  under  the  hood,  and 
care  was  required  to  adjust  it,  it  was 
held  that  the  hood  was  not  a  proper 
protection  to  dangerous  machinery. 
Jaroszeski  v.  Osgood  &  B.  Mfg.  Co. 
(1900)    80  Jlinn. '393,  83  N.  W.  389. 

It  has  been  laid  down  that  the  New 
York  statute  does  not  require  employ- 
ers to  fence  every  machine,  but  only 
those  which,  "in  reasonable  anticipa- 
tion, may  be  a  source  of  danger." 
livme  V.  '.Yye  &  W.  Carpet  Co.  (1899) 
40  App.  Div.  479,  61  N.  Y.  Supp.  741, 
holding  that  the  defendant  was  not 
bound  to  anticipate  that  a  child  would 
attempt  to  adjust  material  passing 
through  a  swiftly  moving  machine 
which  was  in  no  way  connected  with  the 
child's  work  in  another  part  of  the  fac- 
tory. 

In  Lore  v.  American  Mfg.  Co.  (1910) 
160  Mo.  608,  61  S.  W.  678,  it  was  held 
that  an  instruction  that  the  employer 
does  not  guarantee  or  insure  the  em- 
ployee against  injury  from  machinery, 
but  he  discharges  the  measure  of  his 
duty  if  he  provides  such  guards  for  the 
protection  of  the  employees  as  a  person 
of  ordinary  care  would  deem  sufficient, 
was  properly  refused  since  such  an  in- 
struction called  for  a  less  degree  of  care 
than  that  required  by  the  statute.  The 
plaintiff  was  held  entitled  to  recover, 
the  evidence  being  to  the  effect  that  the 
rods  protecting  the  gearing  had  become 


bent  so  as  to  produce  an  opening  which 
the  sheet  iron  within  the  rods  did  not 
guard,  and  that  in  passing  around  the 
machine  in  the  discharge  of  her  duty, 
she  slipped  on  the  floor,  rendered  slip- 
pery from  the  spraying  of  oil  from  the 
machinery,  and  her  hand  passed 
through  the  opening  in  the  guard,  and 
was  crushed  in  the  cogwheels. 

It  has  been  held  that  the  Wisconsin 
provision  only  requires  the  guarding  of 
such  machinery  as  is  dangerous  in  an 
unguarded  condition.  The  mere  fact 
that  it  occasioned  an  injury  to  an  em- 
ployee does  not  of  itself  show  that  it 
came  within  this  description.  Powal- 
ske  V.  Cream  City  Brick  Co.  ( 1901 )  110 
Wis.  461,  86  N.  W.  153. 

\Miether  a  set-screw  is  "so  located  as 
to  be  dangerous  to  employees  engaged 
in  their  ordinary  duties,"  within  this 
enactment  so  as  to  require  it  to  be 
covered  or  guarded,  is  a  question  for  the 
jury.  Guitmrd  v.  Knapp-Stoiit  &  Co. 
Co.   (1897)   95  Wis.  482,  70  N.  W.  671. 

It  cannot  be  said,  as  matter  of  law, 
that  negligence  is  inferrable  from  the 
fact  that  a  set  screw  on  a  paper  winder 
projected  -f^  of  an  inch  above  the  sur- 
face of  the  collar.  Whether  such  an 
arrangement  was  indicative  of  negli- 
gence is  a  question  for  the  jury.  Krei- 
der  V.  Wisconsin  River  Paper  d  Pulp 
Co.  (1901)   110  Wis.  645,  86  N.  W.  662. 

An  employer  is  not,  as  matter  of  law, 
free  from  negligence  in  leaving  un- 
guarded a  constantly  moving  elevator 
chain  and  carrying  chain  at  a  point 
where  the  two  meet  on  the  surface  of 
the  floor  and  run  over  a  sprocket-wheel 
projecting  just  above  the  surface  of  the 
floor,  beside  which  an  inexperienced  em- 
ployee seventeen  years  old  is  placed  at 
work.  Klatt  v.  "y.  C.  Foster  Lumber 
Co.   (1897)   97  Wis.  641,  73  N.  W.  563. 

In  a  case  in  which  recovery  was 
denied  on  the  ground  that  the  plaintiff 
fully  appreciated  and  had  assumed  the 
risk,  the  court  remarked  that  it  was 
not  yet  settled  in  Wisconsin  whether 
leaving  gears  uncovered  constituted 
negligence  under  the  act  cited  above. 
Williams  v.  /.  G.  Wagner  Co.  (1901) 
110  Wis.  456,  86  N.  W.  157. 

A  revolving  screw  in  a  conveyer  box, 
a  large  steel  appliance  for  transferring 
and  moving  grain  from  one  part  of  an 
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respect  to  providing  the  safeguards.'*  The  fact  the  injured  servant 
and  his  fellow  servants  have  control  of  the  materials  which  pass 
through  a  saw  does  not  prevent  the  saw  from  being  dangerous  as  to 
him.^" 

Whether  or  not  machinery  is  dangerous  so  as  to  require  guarding 
is  for  the  jury.^^ 


elevator  to  another,  and  moved  by  a 
powerful  agency,  is  a  dangerous  piece 
of  machinery,  within  the  meaning  of  the 
statute,  and,  if  located  where  workmen 
are  likely  to  come  in  contact  with  it  in 
the  discharge  of  their  duties,  sliould 
be  guarded  and  protected  as  required  by 
law.  Woacland  v.  Northwestern  Consol. 
Mill.  Co.  (]9n)  113  Minn.  440,  129 
N.  W.  856. 

In     Strode     v.     Colii/mbia     Box     Co. 
(1907)    124   Mo.   App.   511,    101   S.    W. 
1099,     the    court    said:     "The    statute 
shows   on  its  face  that  not   all  of  the 
mentioned  appliances  need  be  guarded, 
and  the  point  of  law  to  be  determined 
on  the  appeal  is,  What  is  meant  by  the 
words  'when  so  placed  as  to  be  danger- 
ous   to    persons    employed    therein,    or 
thereabout  when  engaged  in  their  ordi- 
nary duties?'     Appellant's   counsel    say 
the  meaning  is  that  no  appliance  of  the 
kind   specified   need   be   guarded   unless 
there  is  danger  of  an  employee  getting 
in   contact   with   the   moving   appliance 
while   engaged   in   his   ordinary   duties. 
In   other  words,   that   the  statute   does 
not  intend  to  protect  employees  against 
injuries    arising    from    defective    appli- 
ances   or    negligent    management,     for 
which  the  common  law  provides  a  rem- 
edy, but   intend  only  to   afford   protec- 
tion against  such  accidents  as  may  oc- 
cur   from    contact    with    the    appliance 
while  in  motion,  even  if  it  is  in  good 
order  and  properly  operated,  and  hence, 
if  an  appliance  is  so  located  that  em- 
ployees cannot  come  in  contact  with  it 
while    running,    without    going    out    of 
their  way,  the  statute  does  not  require 
it  to  be  guarded.     The  argument  is  en- 
forced by  pointing  to  the  clause  of  the 
statute  which  provides  that  when  it  is 
impossible  to  guard  an  appliance  placed 
where  it   imperils   employees,   notice   of 
the  danger  shall  be  conspicuously  post- 
ed.    This  clause  is  said  to  demonstrate 
that  the   purpose   of   the   statute   is   to 
prevent    accidents    occurrinn;    from    em- 
ployees getting  into  contact  with  mov- 
ing belts,  drums,  and  shafting,  aa  there 


would  be  no  occasion  for  the  warning  if 
the  statute  intends  that  such  appliances 
shall  be  guarded  when  set  where  em- 
ployees cannot  get  against  them." 

69  The  statute  leaves,  primarily,  the 
master  to  determine  whether  a  situa- 
tion needs  guarding  or  fencing  in  con- 
templation thereof,  and,  if  so,  the  means 
and  manner  of  complying  therewith, 
subject  to  the  duty,  which  is  absolute, 
to  exercise  all  ordinary  care  in  respect 
to  the  matter.  Willette  v.  Rhinelwnder 
Paper  Co.  (1911)  145  Wis.  537,  130  N. 
W.  853. 

The  effect  of  the  statute  is  to  pro- 
hibit the  use  of  such  machinery  as  is 
mentioned  therein,  unless  by  the  exer- 
cise of  ordinary  care  it  can  be  rendered 
reasonably  safe  for  employees  in  the 
discharge  of  their  duty  in  the  exercise 
of  like  care.    Ibid. 

60  "The  statute  is  broad  and  sweep- 
ing, and  has  application  to  all  saws  of 
a  dangerous  character.  The  fact  that 
respondent  and  his  coworker  had  con- 
trol of  the  material  which  passed 
through  the  saw  creates  no  exception  to 
the  rule,  and  has  no  bearing,  except 
upon  the  question  of  assumption  of  risk 
or  contributory  negligence  on  their 
part.  The  statute  is  intended  as  a  pro- 
tection not  only  against  the  careless- 
ness and  ignorance  of  those  who  may 
accidentally  come  in  contact  with  dan- 
gerous machinery  while  moving  about 
in  its  vicinity,  but  it  is  also  intended 
as  a  protection  to  the  operatives  them- 
selves, who,  by  reason  of  inadvertence 
or  some  misfortune,  may  be  injured  bv 
it."  Callopy  v.  At  wood  (1908)  105 
Minn.  80,  82,  18  L.R.A.(N.S.)  593,  117 
N.  W.  238. 

61  Whether  or  not  machinery  is  so 
situated  as  to  be  dangerous  and  require 
guarding  is  usually  a  question  for  the 
jnr-\'.  Hnyder  v.  Waldorf  Box  Board 
Co.'  (1910)  110  Minn.  40,  124  N.  f^ 
450. 

It  is  error  to  direct  a  verdict  for  de- 
fendant where  the  jury  might  properly 
find  that  the  machinery  was  located  so 
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e.  Specific  parts  of  machinery  within  the  scope  of  enaclinenls. — 
It  has  been  held  that  the  English  provision  with  respect  to  the  fen- 
cing of  "all  dangerous  parts  of  machinery"  is  applicable  to  all  the 
machinery  in  a  factory, — that  by  which  the  industrial  operations  are 
immediately  performed,  as  well  as  that  which  supplies  or  conveys 
the  motive  power.^^  Machinery,  to  be  within  the  statutes,  need  not 
be  permanently  fixed  in  a  factory.^'  A  machine  which  comes  with- 
in the  terms  of  the  statute  must  be  guarded,  although  it  was  in- 
stalled by  the  employer  in  compliance  with  another  statute  enacted 
for  the  furtherance  of  the  health  or  comfort  of  the  employees.^*  In 
a  Scotch  case  it  has  been  held  that  a  machine  which  is  worked  by 
hand  is  not  within  the  statute, °^  but  a  contrary  view  was  taken  in  an 
Indiana  case.^^ 

In  the  note  below  will  be  found  a  large  number  of  machines,  or 
parts  thereof,  which  have  been  held  to  be  embraced  in  the  statute.*' 


as  to  be  dangerous  to  employees.  Chop- 
in V.  Combined  Locks  Paper  Go.  ( 1907 ) 
134  Wis.  35,  114  N.  W.  95  (only  about 
14  inches  between  set  screw  and  an- 
other piece  of  machinery). 

Even  when  the  law  contains  no  ex- 
press qualification  of  the  duty  to  guard, 
the  courts  have  construed  it  to  require 
guarding  only  when  danger  to  employ- 
ees from  the  appliance  is  within  reason- 
able anticipation.  The  language  of  our 
statute  excepts  from  the  force  of  it 
wheels  and  other  appliances  so  placed 
as  not  to  be  dangerous  to  employees 
while  engaged  in  their  ordinary  duties. 
Of  covirse,  this,  in  most  instances, 
would  raise  a  question  for  the  jury; 
but  when  the  evidence  has  no  tendency 
to  prove  that  a  man  of  ordinary  care 
would  have  foreseen  the  danger,  it  is 
a  question  of  law.  Meifert  v.  New  Un- 
ion Sand  Co.  (1907)  124  Mo.  App.  491, 
496,  101  S.  W.  1103. 

In  an  action  by  a  servant  for  inju- 
ries from  unguarded  machinery,  wheth- 
er exposed  gearing  was  such  a  danger 
as  to  make  the  injury  one  within  the 
field  of  reasonable  anticipation  by  the 
defendant  is  for  the  jury.  Klotz  v. 
Pow&r  &  Min.  Machvn-ery  Co.  (1908)  136 
Wis.  107,  17  L.R.A.(N.S.)  904,  116  N. 
W.  770.      (Syllabus.) 

ez  Redgra/ve  v.  Lloyd  [1895]  1  Q.  B. 
876,  64  L.  J.  Mag.  Cas.  N.  S.  155,  15 
Reports,  403,  72  L.  T.  N.  S.  565,  43 
Week.  Rep.  527,  18  Cox,  C.  C.  149,  59 
J.  P.  293. 


63  "It  is  not  necessary  that  a  machine 
is  incapable  of  use  outside  of  a  shop 
or  factory,  in  order  to  make  the  statute 
applicable,  when  it  is  in  fact  used 
therein."  Craiojord  &  M.  Go.  v.  G'ose 
(1907)   —  Ind.  App.  — ,  82  N.  E.  984. 

64  An  exhaust  fan  installed  to  secure 
greater  safety  and  comfort  to  the  em- 
ployees of  the  defendant,  in  compliance 
with  the  requirements  of  §  11  of  the 
act  of  May  2,  1905,  P.  L.  352,  must  be 
guarded  as  any  other  machinery.  Jones 
V.  American  Caramel  Co.  (1909)  225 
Pa.  644,  74  Atl.  613. 

65  Where  a  machine  is  worked  by 
hand,  there  is  no  such  danger  as  calls 
for  fencing.  Milligan  v.  Muir  (1891) 
19  Sc.  Sess.  Cas.  4th  series,  18. 

Lord  Balfour,  in  Benderson  v.  Glas- 
gow Corp.  (1900)  2  Sc.  Sess.  Cas.  5th 
series,  1127,  said  that  "wherever  steam, 
water,  or  other  mechanical  power  is 
used  in  aid  of  the  process,  a  class  of 
danger  is  introduced  which  does  not 
exist  where  manual  labor  only  is  exer- 
cised." 

66  A  crane  used  to  lift  molten  metal 
in  a  manufacturing  establishment,  and 
operated  by  hand,  is  a  machine  within 
the  factory  act.  Craicford  &  M.  Co.  v. 
Gose  (1907)  —  Ind.  App.  — ,  82  N.  E. 
984. 

67  The  main  shaft  in  a  printing  shop. 
Berger  v.  Metropolitan  Press  Printing 
Co.   (1910)   61  Wash.  35,  111  Pac.  872. 

A  coupling  of  a  shafting  about  2S 
feet    above    the    ground.      Hoveland    v. 
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Inward  revolving  rollers  when  constituting  the  actual  working  por- 
tion of  a  machine,  although  they  may  in  all  cases  be  considered  dan- 
gerous, are  generally  held  not  to  be  within  the  terms  of  the  statute ; 
in  many  cases  it  would  undoubtedly  destroy  the  efficiency  of  the  ma- 


Ball   Bros.    Marine   R.    ck    ^hipbuilddng 
Co.   (190.5)   41  Wash.  164,  82  Pac.  1090. 

A  vertical  belt  and  n  horizontal  shaft 
rotating  near  the  floor  of  a  factory,  ex- 
posed to  contact  with  the  limbs  and 
clothing  of  employees.  Morgan-  v.  G. 
Ilager  d  Sons  Hinge  Mfg.  Co.  (1906) 
120  Mo.  App.  590,  97  S.  W.  638. 

Emery  wlieels.  Davidson  v.  Flour 
City  Ornamental  Iron  Works  (1909) 
107  Minn.  17,  119  N.  W.  483.  (A  con- 
trary view  has  been  taken  in  Indiana. 
Laporte  Carriage  Co.  v.  SuUender 
(1905)  165  Ind.  290,  303,  75  N.  E.  277; 
National  Drill  Co.  v.  Myers  (1907)  40 
Ind.  App.  322,  81  N.  E.  1103.  But  see 
note  77,  infra.) 

A  sprocket  wheel  and  chain  used  in 
transmitting  power  from  a  shaft  to  a 
roller  in  a  resawing  machine.  Schweik- 
ert  V.  Jolin  R.  Davis  Lumber  Co.  ( 1911) 
145  Wis.  632,  130  N.  W.  508.  (Sylla- 
bus). 

A  laundry  mangle.  Pein  v.  Uiznerr 
(1908)   41  Ind.  App.  255,  83  N.  E.  784. 

An  uncovered  screw  conveyor  in  a 
cement  factory.  United  States  Cement 
Co.  V.  Cooper  (1909)  172  Ind.  599,  88 
N.  E.  69. 

A  screw  conveyor  in  a,  grain  elevator. 
Woxland  v.  H vrthwe.stern  Consol.  Mill. 
Co.  (1911)  113  Minn.  440,  129  N.  W. 
856. 

A  jointer.  Bigum  v.  St.  Paul  Sash, 
Door  &  Dumber  Co.  (1909)  107  Minn. 
567,  119  N.  W.  481. 

A  "sharper"  in  a  picture  moulding 
factory,  consisting  of  a  machine  with 
sharp  knives  attached,  which  revolves 
at  a  speed  of  4,000  revolutions  a  min- 
ute. United  States  Furniture  Co.  v. 
Taschner  (1907)  40  Ind.  App.  672,  81 
N.  E.   736. 

Friction  wheels.  Ward  v.  National 
Lumber  £  Box  Co.  (1909)  54  Wash. 
304,  103  Pac.  1. 

A  friction  wheel  and  rattlers,  consti- 
tuting a  part  of  defendant's  machinery, 
and  constructed  with  a  friction  surface, 
so  as  to  transmit  motion  to  the  rattlers 
by  friction  from  the  wheel,  are  within 
the  class  of  appliances  termed  "gear- 
ing" by  the  Indiana  factory  act  (Burns's 
Anno.  Stat.  1908,  §  8020),  requiring  all 
M.  &  S.  Vol.  v.— 350. 


gearing,  etc.,  to  be  properly  guarded. 
Whiteley  Malleable  Castings  Co.  v. 
Wishon  (1908)  42  Ind.  App.  288,  85 
N.  E.  832. 

In  the  Indiana  statute,  "shafting" 
includes  pulleys  running  on  the  shafts 
and  countershafts.  Uohenstein-Hart- 
metz  Furniture  Co.  v.  Matthews  (1010) 
46   Ind.  App.   616,   92   N.   E.   196. 

A  set-screw  used  in  attaching  a  cir- 
cular knife  to  the  shaft  is  a  part  of  the 
"shafting."  Yan  de  Bogart  v.  Marin- 
ette &  M.  Paper  Co.  (1907)  132  Wis. 
307,  112  N.  W.  443. 

The  maintenance  of  unprotected 
spindles  with  a  projecting  set-screw  has 
in  Canada  been  regarded  as  a  breach 
of  the  factories  act  (Ont.  Rev.  Stat. 
1887)  chap.  208,  §  15,  subs.  1,  by  which 
the  requirement  is  that  "moving  ma- 
chinery shall  be  fenced."  O'Connor  v. 
Hamilton  Bridge  Co.  (1894)  25  Ont. 
Rep.  12,  affirmed  in  21  Ont.  App.  Rep. 
596,  which  was  also  affirmed  in  (1895) 
24  Can.  S.  C.  598. 

A  device  for  crushing  old  car  wheels 
preparatory  to  melting  and  remolding, 
which  consists  of  four  posts  set  in  a 
square  of  10  feet  and  a  heavy  frame  of 
iron  and  wood  at  the  top  upon  which  is 
a  heavy  pulley  and  certain  wheels  con- 
nected with  ropes  and  chains  which 
pass  over  the  pulley,  and  to  which  is 
attached  a  1500-pound  hammer  which 
is  dropped  upon  the  wheels, — consti- 
tutes a  machine  within  the  meaning  of 
the  Indiana  factory  act.  Green  v. 
American  Car  d  Foundry  Co.  (1904) 
163  Ind.  135,  71  N.  E.  268. 

A  federal  court  has  taken  the  same 
view  of  the  Indiana  statute  in  respect 
to  a  similar  appliance.  Inland  Steel 
Co.  V.  Kachunnski  (1907)  80  C.  C.  A. 
571,   151  Fed.  219. 

A  bag-turning  machine,  designed  to 
turn  floor  sacks  from  the  wrong  to  the 
right  side,  consisting  of  an  iron  frame 
work  about  as  high  as  an  ordinary  ta- 
ble, containing  a  plunger,  consisting  of 
an  iron  rod  which  plays  back  and  forth 
in  the  end  of  a  cylinder,  is  within  the 
statute  requiring  dangerous  machinery 
to  be  guarded.  Abel  v.  Hardwood  Mfg. 
Co.    (1909)    107  Minn.  214,  120  N.  W. 
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chinery  entirely  to  erect  guards  which  would  add  to  the  safety  of  the 
operator.*'  Under  the  circumstances  noted  below,  printing  presses 
have  been  held  not  to  be  within  the  statute/^ 


359,  affirmed  on  rehearing  in  107  Minn. 
217,   121  N.  W.   916. 

A  machine  consisting  of  a  horizontal, 
rapidly  revolving  metal  shaft,  with 
steel  knives  protruding  up  through  a 
slot  or  opening  in  an  iron  table,  the 
said  shaft  revolving  at  the  rate  of 
4,000  revolutions  per  minute,  the  ma- 
chine being  run  by  steam  power  trans- 
mitted by  belting,  and  used  in  planing 
and  shaving  timbers, — is  within  the 
statute.  Millsap  v.  Beggs  (1906)  122 
Mo.  App.  1,  97  S.  W.  956. 

Vats  of  hot  water  used  in  an  ice  fac- 
tory to  loosen  blocks  of  ice  from  the 
cans  must  be  guarded,  if  practicable. 
Dix  V.  Vnion  loe  Go.  (1908)  76  N.  J. 
L.  178,  68  Atl.  1101. 

68  The  factory  act  does  not  require 
the  guarding  of  steel  rollers  revolving 
towards  each  other  and  used  to  straight- 
en material  passed  between  them. 
Keena  v.  American  Box  Toe  Co.  144 
Wis.  231,  128  N.  W.  858. 

The  rollers  of  a  steel-roller  sandpa- 
per-smoothing machine  are  not  "belt- 
ing, shafting,  gearing,  and  drums  in  a 
manufacturing  establishment,"  and 
hence  do  not  come  within  either  the  let- 
ter or  the  meaning  of  §  6433,  Rev.  Stat. 
1899.  GzemAche  v.  Ehrlich  (1908)  212 
Mo.  386,  111  S.  W.  14. 

The  rollers  of  a  planer  are  not  in- 
cluded within  a  statute  applicable  to 
"belting,  shafting,  gearing,  and  drums." 
Smith  V.  Forrester-Naoe  Box  Co. 
(1905)   193  Mo.  715,  92  S.  W.  394. 

A  "liner,"  which  consists  of  an  iron 
frame  on  which  rests  a  heavy  hollow 
revolving  iron  roller  which  is  filled  with 
steam,  and  while  in  operation  is  heated 
to  a  high  temperature,  with  a  smaller 
roller  on  top  and  revolving  thereon, 
between  which  rollers  papers  are  passed 
by  the  operator,  is  not  within  the  fac- 
tory act  requiring  certain  machinery  to 
be  guarded.  Jenkins  v.  LaFayette  Box, 
Bourd  d  Paper  Co.  (1909)  43  Ind.  App. 
463,  87  N.  E.  992. 

The  knives  of  a  planing  machine,  set 
in  a  rotating  cylinder  or  axle,  are  not 
shafting  within  Rev.  Stat.  1899,  §  6433 
(Anno.  Stat.  1906,  p.  3217).  Cole  v. 
North  AmericOM  Lead  Co.  (1908)  130 
Mo.  App.  253,  112  S.  W.  753. 

In   Sitts   V.    Waiontha   Knitting    Co. 


(1904)  94  App.  Div.  38,  87  N.  Y.  Supp. 
911,  the  court  said  that  it  was  doubt- 
ful whether  under  the  factory  act  any 
negligence  could  be  imputed  to  the  de- 
fendant because  of  its  failure  to  place 
guards  in  front  of  the  rollers  at  the 
back  of  a  mangle,  where  the  movement 
of  the  rollers  was  necessarily  such  as 
to  push  objects  away,  and  not  to  draw 
them  in. 

69  In  Kimmerle  v.  Carey  Printing  Co. 
(1911)  144  App.  Div.  714,  129  N.  Y. 
Supp.  572,  it  was  held  that  the  statute 
does  not  apply  to  a  printing  press, 
where  the  moving  parts  of  the  press  are 
entirely  within  in  a  heavy  iron  frame, 
and  at  no  time  pass  outside  of  the 
frame,  and  can  only  be  reached  by  pass- 
ing a  hand  or  foot  inside  the  frame, 
and  there  is  no  occasion  for  so  doing 
in  operating  the  press.  The  court  said: 
"The  evidence  in  this  case,  furnished 
by  the  plaintiff,  is  positive  that  the  ma- 
chine in  question  was  so  constructed 
that  no  injury  could  come  to  the  em- 
ployee while  engaged  in  the  ordinary 
operation  of  the  machine,  and  that  it 
was  only  upon  the  happening  of  "un- 
expected and  not  to  be  anticipated 
events'  that  the  plaintiff  thrust  his 
hand  into  a  position  of  danger.  The 
machine  involved  in  this  action  was,  as 
a  matter  of  law,  under  all  the  authori- 
ties, and  in  reason,  properly  guarded, 
and  the  defendant  was  entitled  to  have 
its  request  charged." 

The  statute  does  not  require  guards 
upon  a  printing  press,  which  is  very 
simple  in  construction,  so  that  a  serv- 
ant needed  no  instruction  to  work 
thereon,  and  the  danger  of  being  hurt 
from  lack  of  guards  could  not  be  an- 
ticipated, and  the  construction  of  the 
press  was  such  that  a  guard  was  nei- 
ther necessary  nor  suitable.  Foster  v. 
Bends  Indficmapolis  Bag  Co.  (1904)  163 
Ind.  351,  71  N.  E.  953. 

The  negligent  failure  to  guard  the 
rapidly  revolving  cylinders  of  a  print- 
ing press  propelled  by  electricity  as  a 
motive  power  is  not  a  violation  of  the 
statutory  requirement.  Benus  Indian- 
apolis Bag  Co.  v.  Krentler  (1907)  167 
Ind.  653,  79  N.  E.  974. 

Where  the  practical  operation  of  a 
printing  machine  requires  that  the  op- 
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It  has  been  held  that  a  revolving  saw  is  not  included  in  the  Wis- 
consin statute,  which  embraces  only  "belting,   shafting,   and  gear- 


ing." ■"' 

The  statute  does  not  apply  to  an  emery  wheel  used  as  a  part  of  a 
factory  equipment  to  grind  tools ;  ''^  nor  to  the  reciprocating  parts  of 
a  steam  engine.''*  A  buggy  used  for  moving  heavy  iron  rails  is  an 
implement,  and  not  a  mechanical  contrivance,  within  §  18  of  the 
ISTew  York  labor  law.''^  The  statute  does  not  require  a  manufacturer 
to  guard  the  cover  of  a  vat  in  his  plant,  while  removed  from  the  vat.'* 
In  the  note  below  a  number  of  machines  of  a  somewhat  unusual 
character  have  been  held  not  to  be  within  the  statute. ''' 


erator  have  an  open  and  unobstructed 
field  in  front  of  the  rotating  cylinders, 
the  nippers,  and  the  guides  at  the  edge 
of  the  feed  board,  in  order  tliat  the  bags 
may  properly  feed  into  the  printing 
press,  the  master  is  not  required  to 
place  a  board  across  this  area  in  front 
of  the  rollers  and  above  the  nippers, 
which  would  obstruct  the  operator's 
view  and  interfere  with  his  manipula- 
tion of  tlie  work,  and  thus  interfere 
with  and  tend  to  prevent  defendant 
from  conducting  its  business  in  a  prop- 
er and  customary  way.  Kuioh  v.  Mil- 
woMhee  Bag  Go.  (1909)  139  Wis.  101, 
120  N.  W.  261. 

70  Stat.  1898,  §  1636j.i,  added  by  Laws 
1905,  p.  462,  chap.  303,  which  elimin- 
ates the  defense  of  assumption  of  risk, 
does  not  enlarge  the  provisions  of  § 
1636J,  so  as  to  require  an  employer  to 
guard  a  revolving  saw  which  was  not 
within  the  earlier  statute.  Schmitt  v. 
Seefeld  (1909)  139  Wis.  459,  121  N. 
W.  136. 

71  National  Drill  Go.  v.  Myers  ( 1907 ) 
40  Ind.  App.  322,  81  N.  E.  1103. 

72  Grossman  v.  P.  <&  T.  Degnan  Sand, 
Dredging  &  Lighterage  Go.  (1903)  24 
Ohio  C.  C.  585. 

73  Pluck}w.m  V.  American  Bridc/e  Go. 
(1905)  104  App.  Div.  404,  93  N.  Y. 
Supp.  748. 

liBesster  v.  LaughMn  (1907)  168 
Ind.   38,   79   N.   E.   1033. 

76  The  failure  to  provide  a  chute  or 
conveyor  to  carry  slabs  of  wood  and 
other  material  from  the  second  floor  of 
a  saw-mill,  so  as  to  remove  the  dan- 
ger of  a  workman  on  the  ground  floor 
being  injured  by  the  refuse  being 
thrown  down,  was  held  not  to  be  a  vio- 
lation of  the  statutory  duty  to  safe- 
guard   machinery,    in    GrUrm    v.    North 


'Vernon  Pump  &  humiber  Co.  (1904)  34 
Ind.  App.  253,  72  N.  E.  193,  appeal  dis- 
missed in  (1904)  163  Ind.  596,  72  N.  E. 
587. 

A  square  opening  in  a  floor,  below 
which  was  certain  machinery  consisting 
of  rollers  and  knives  which  revolved  at 
a  high  rate  of  speed,  the  purpose  and 
use  of  which  was  to  mix  sawdust,  damp 
clay,  and  other  materials  to  the  proper 
consistency  for  molding  into  shape  for 
tiling  and  building  material,  is  not 
within  the  statute.  National  Fire 
Proofing  Co.  v.  Roper  (1906)  38  Ind. 
App.  600,  77  N.  E.  370. 

A  statute  requiring  a  master  to 
guard  all  vats,  pans,  saws,  planers, 
cogs,  gearing,  belting,  shafting,  set- 
screws,  and  machinery  of  every  descrip- 
tion, does  not  apply  to  an  elevated 
track  running  near  galleries  in  a  fac- 
tory, upon  which  run  traveling  cranes, 
so  as  to  render  the  master  liable  to  a 
sei"vant  falling  onto  the  track,  in  front 
of  the  crane,  to  his  injury.  Wyfikoop 
V.  Ludlow  Valve  Mfg.  Go.  (1909)  196 
N.  Y.  324,  30  L.R.A.(N.S.)  36,  89 
N.  E.  827. 

A  recovery  cannot  be  had  for  failure 
to  provide  a  cover  for  the  revolving  bas- 
ket of  a  laundry  machine  used  for  dry- 
ing clothes,  where  covers  were  very 
rarely  used  upon  such  machines,  and 
when  used  are  for  the  purpose  of  keep- 
ing the  dirt  from  the  clothes,  rather 
than  to  protect  the  operator  from  in- 
jui-y,  and  at  the  time  of  the  accident 
the  machine  was  being  cleaned  by  plain- 
tiff, and  the  putting  on  or  removal  of 
the  cover,  if  one  had  been  furnished, 
would  have  been  under  his  control. 
Beckstein  v.  Central  Star  Laundry  Go. 
(1910)  140  App.  Div.  8,  124  N.  Y. 
Supp.  446. 
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The  doctrine  of  ejusdem  generis  was  applied  in  an  Ontario  case 
so  as  to  limit  materially  the  effect  of  the  earlier  statnte.'^  In  Indi- 
ana the  supreme  court  has  been  inconsistent  in  its  construction  of 
the  statute  providing:  "All  vats,  pans,  saws,  planers,  cogs,  gearing, 
belting,  shafting,  set-screws,  and  machinery  of  every  description." 
The  rule  finally  adopted  is  that  the  phrase,  "machinery  of  every  de- 
scription," does  not  modify  in  any  way  the  specific  appliances  men- 
tioned, but  embraces  all  other  kinds  of  machinery,  which  would  be 
too  numerous  for  the  legislature  to  mention,  although  an  earlier  de- 
cision of  the  supreme  court  to  the  effect  that  the  general  terms  simply 
referred  to  other  appliances  of  the  same  general  description  as  those 
indicated  by  the  specific  terms,  under  the  doctrine  of  ejusdem  gen- 


"f^  In  construing  the  words  "all  belt- 
ing, shafting,  gearings,  flywheels, 
drums,  and  other  moving  parts  of  ma- 
chinery" (Ont.  Rev.  Stat.  1887,  chap. 
208,  §  15,  subs.  1 ) ,  a  divisional  court 
was  of  opinion  that  the  general  clause 
covered  only  those  parts  of  machinery 
which  were  of  a  similar  nature  to  those 
enumerated  specifically,  and  that  the 
word  "moving"  was  used  in  the  transi- 
tive sense  of  "propelling,"  and  was  ac- 
cordingly held  not  to  be  applicable  to 
a  saw.  Hamilton  v.  Oroesbeck  (1S!)0) 
]9  Ont.  Rep.  76.  This  construction 
seems  to  have  been  approved  by  the 
court  of  appeal  ([1891]  18  Ont.  App. 
Rep.  437),  which,  by  holding  that  no 
negligence  on  the  defendant's  part  was 
shown  in  leaving  the  saw  unguarded, 
may  be  presumed  to  have  nroceeded  on 
the  theory  that  the  plaintiff  was  rele- 
gated to  his  common-law  rights.  Wheth- 
er this  narrow  construction  is  correct 
would  seem  to  be  very  disputable,  to 
say  the  least.  Some  of  the  most  dan- 
gerous parts  of  machines  are  those 
which  do  the  actual  work  for  which  the 
machines  are  designed,  and  it  is  diffi- 
cult to  believe  that  it  was  not  the  in- 
tention of  the  legislature  to  include 
these  within  the  purview  of  the  act.  To 
construe  that  act  in  such  a  sense  that 
only  the  "propelling"  parts  would  be 
covered  by  it  would  deprive  it  of  at 
least  one  half  of  its  beneficial  operation. 
Clearly,  however,  there  are  some  kinds 
of  saws — e.  g.,  the  circular — which  can- 
not be  completely  guarded  without 
greatly  impairing,  if  not  destroyintr. 
xheir  usefullness;  and  a  decision  hold- 
ing the  act  to  be  inapplicable  to  such 


saws  might  perhaps  be  sustained  on  the 
ground  that,  under  such  circumstances, 
the  case  was  one  which  came  within  the 
purview  of  the  saving  clause  of  the 
statute,  which  exempts  employers  from 
the  obligation  to  guard  machinery 
where  it  is  not  practicable  to  do  so. 
Another  strong  reason  for  doubting  the 
correctness  of  the  construction  placed 
in  this  ease  upon  the  word  "moving"  is 
that,  in  subs.  4  of  §  5  of  the  English 
factories  act  of  1878,  it  is  directed  that 
"all  fencing  shall  be  constantly  main- 
tained in  an  efficient  state  while  tlie 
parts  required  to  be  fenced  are  in  mo- 
tion or  use."  Co'^sidering  that  this 
statute  is  the  one  from  which  that  of 
Ontario  is  copied,  it  seems  a  reasonable 
inference  that,  although  these  precise 
words  are  not  found  in  the  latter  stat- 
ute, the  colonial  legislature  intended  to 
enact  a  provision  which  would  give 
servants  a  protection  at  least  as  com- 
plete as  that  which  they  derived  from 
the  English  act. 

Bv  the  amended  factories  act  of  On- 
tario (58  Vict.  chap.  50,  §  .3,  Ont.  Rev. 
Stat.  1807,  chap.  20  [1]  a),  employers 
are  required  to  fence  "all  dangerous 
parts"  of  machinery.  This  change  en- 
tirely gets  rid  of  the  ambiguity  of  the 
earlier  act. 

The  maintenance  of  unprotected  spin- 
dles with  a  projecting  set-screw  has  in 
Canada  been  regarded  as  a  breach  of 
the  act  as  it  stood  before  this  amend- 
ment. O'Connor  v.  Hamilton  Bridr/c 
Co.  (1894)  25  Ont.  Rep.  12,  affirmed  in 
(1894)  21  Ont.  App.  Rep.  596  (1895) 
24  Can.  S.  C.  598. 
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eris,   was  not  in  terms   overruled."     The   doctrine   of  the   Wash- 
ington court  is  the  same  as  that  which  appears  to  prevail  in  Indi- 


77  In  Laporte  Carriage  Co.  v.  SuUen- 
der  (1905)  165  Ind.  290,  75  N.  E.  277, 
the  court  held  that  an  emery  wheel  was 
not  embraced  within  the  statute,  since 
that  form  of  machinery  was  not  speci- 
fically mentioned.  The  court  said: 
"The  rule  generally  affirmed  by  our 
decisions,  and  also  by  other  authorities, 
is  that  where  words  of  a  particular  or 
specific  description  in  a  statute  are  fol- 
lowed by  general  words  which  are  not 
so  specific  and  limited,  the  latter  are 
to  be  construed  as  applicable  to  per- 
sons, things,  or  cases  of  like  character 
to  those  designated  by  the  preceding 
particular  or  specific  words,  unless 
there  is  a  clear  manifestation  on  the 
part  of  the  legislature  of  a  contrary 
purpose.  .  .  .  The  rule  in  question 
is  commonly  denominated  by  the  au- 
thorities 'ejusdem  generis,'  because  it 
usually  restricts  expressions  in  a  stat- 
ute, such  as  'all  others'  or  'any  others,' 
to  persons  and  things  of  the  same  kind 
or  class  of  those  specifically  designated 
by  the  preceding  words.  There  being 
nothing  in  the  statute  in  question  to 
indicate  to  the  contrary,  the  general 
phrase,  namely,  'and  machinery  of 
evety  description  therein,'  must,  under 
the  rule  stated,  be  construed  as  mean- 
ing and  including  machinery  or  appli- 
ances belonging  to  or  of  the  class  or 
character  designated  as  'vats,  pans, 
saws,'  etc.  I'he  paragraph  in  question 
however,  utterly  fails  to  aver  facts  to 
show  that  the  emery  belt  mentioned 
therein  is  of  the  kind  or  character  of 
the  class  of  machinery  specifically  des- 
ignated by  the  statute  to  be  guarded. 
Aside  from  the  fact  that  it  throws  off 
particles  of  emery  as  alleged,  there  is 
nothing  to  show  a  necessity  for  guard- 
ing it  for  the  reason  that  its  operation 
or  use  is  attended  with  danger  to  the 
employees  of  appellant  who  work  in 
the  vicinity  thereof." 

In  National  Fire  Proofing  Co.  v. 
Roper  (1906)  38  Ind.  App.  600,  77  N. 
E.  370,  the  court,  after  citing  the  Sul- 
lender  Case,  said:  "The  fact  that  a  par- 
ticular appliance,  machine,  or  part  of  a 
machine,  is  dangerous  to  those  using  it 
or  passing  near  it  in  the  line  of  duty  as 
employees,  would  not  be  sufficient  to 
bring  the  injury  caused  by  its  being  un- 
guarded within  the  statute;  for,  mani- 


festly, there  are  many  kinds  of  appli- 
ances and  machines  and  parts  of  ma- 
chines wholly  different  from  those  par- 
ticularly mentioned  in  the  statute, 
which  may  be  thus  dangerous.'' 

But  in  United  Slates  Cement  Co.  v. 
Cooper  (1909)  172  Ind.  599,  88  N.  E.  69, 
tlie  same  court,  in  holding  that  a  screw 
conveyor  was  within  the  statute,  said 
that  the  word  "all"  qualifies  each  class 
or  genus  of  things  specified,  and  leaves 
nothing  of  any  class  mentioned  for  the 
general  words  "and  machinery  of  every 
description"  therein  to  embrace  under 
the  rule  of  ejusdem  generis,  so  that 
tliese  words  must  be  held  to  embrace 
all  the  great  body  or  mass  of  machinery 
not  expressly  mentioned  in  the  statute. 
Unfortunately  the  Cooper  Case  makes 
no  mention  of  the  Sullender  Case  upon 
this  point,  although  it  is  apparently 
impossible  for  the  two  cases  to  stand 
together. 

In  Inland  Steel  Co.  v.  Kachmnski 
(1907)  80  C.  C.  A.  571,  151  Fed.  219, 
it  was  said  that  the  Sullender  Case  w.is 
decided  merely  upon  questions  of  plead- 
ing, and  that  the  emerv  belt  in  question 
might  have  been  brought  within  the 
statute  by  averring  and  proving  that  it 
was  of  the  same  kind  as  an  unguarded 
vat,  pan,  saw,  etc.,  with  respect  to  dan- 
ger of  operating  and  practicability  of 
erecting  guards.  The  language  used  in 
the  Suilerul-er  Case  does  not  tend  to 
support  this  view,  but  it  is  supported 
by  the  fact  that  the  plaintiff  was  given 
leave,  upon  request,  to  file  an  amended 
complaint. 

In  Pern  v.  Miznerr  (1907)  41  Ind. 
App.  255,  83  N.  E.  784,  the  appellate 
court  was  of  the  opinion  that  a  mangle 
in  a,  laundry  was  within  the  terms  of 
the  statute,  but  they  were  confronted 
with  the  Sullender  Case,  and  conse- 
quently transferred  the  case  to  the  su- 
preme court,  with  the  recommendation 
that  the  Sullender  Case  be  overruled  or 
modified  so  that  it  would  accord  witli 
the  expressed  legislative  intent  and  the 
current  of  the  decisions  in  that  state; 
but  when  the  case  came  before  the  su- 
preme court  in  (1908)  170  Ind.  659,  84 
N.  E.  981,  the  question  was  not  dis- 
cussed at  all,  the  lower  court  being  di- 
rected to  sustain  a  demurrer  to  tlie 
complaint  upon  the  ground  that  it  dis- 
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ana.''    And  a  somewhat  similar  view  is  taken  of  the  statute  in  New 
South  Wales.'' 


closed  contributory  negligence  upon  the 
part  of  the  plaintiff. 

The  argument  of  the  appellate  court 
in  the  Pei/n  Case  appears  very  clear  and 
conclusive:  "The  doctrine  of  ejusdem 
generis  is  that  where  a  general  word 
follows  particular  and  specific  words  of 
the  same  nature  as  itself,  it  takes  its 
meaning  from  them,  and  is  presumed  to 
be  restricted  to  the  same  genus  as  those 
words.  .  .  .  The  language  here  does 
not  admit  of  the  application  of  the 
ejusdum  generis  doctrine.  The  phrase 
'and  machinery  of  every  description' 
cannot  be  limited  by  the  prior  enumer- 
ation, for  the  reason  that  such  enumer- 
ation is  not  an  enumeration  of  ma- 
chines at  all — the  genus  of  those  words 
is  not  of  the  same  nature  as  of  'ma- 
chinery of  every  description.'  A  vat  is 
not  a  machine;  neither  is  a  pan,  nor  a 
saw.  Cogs,  gearing,  belting,  shafting, 
and  set-screws  are  not  machines,  but 
may  each  or  all  enter  into  and  be  a 
part  of  various  machines.  Since  no 
enumeration  of  machinery  precedes  the 
general  terms,  there  is  nothing  to  limit 
those  terms,  and  they  are  broad  enough 
to  cover  any  machine  that  is  dangerous 
to  life  or  limb,  and  which,  without  im- 
pairing its  utility,  can  be  guarded. 
.  .  .  In  the  .  .  .  [Sullender  Case'] 
an  emery  belt  was  held  not  to  'come 
within  the  term  or  word  "belting,"  as 
employed  in  the  statute.'  But  if  an 
emery  belt  is  a  'machine,'  it  is  the  same 
kind  of  a  machine  as  'belting;'  if  it  is 
a  'thing,'  it  is  of  like  character  to 
'belting.'  Whether  it  is  a  'machine'  or 
a  'thing,'  it  should  have  been  held  to 
be  within  the  statute.  If  an  emery 
belt  does  not  come  within  the  general 
words,  it  is  difficult  to  conceive  of  any 
machine  or  thing  which  could  possibly 
do  so.  It  is  the  dangerous  quality  of 
machinery  which  the  statute  seeks  to 
guard  against,  and  it  is  because  of  that 
danger  that  'all  other  machinery'  is 
brought  within  the  scope  of  the  statute. 
Whether  the  danger  lies  in  a  wheel 
drop  of  a  foundry  {Green  v.  American 
Gar  &  Foundry  Go.  [1904]  163  Ind.  135, 
71  N.  E.  268)  ;  in  a  dovetailing  ma- 
chine (ti.  8.  Euey  Go.  v.  Johnston 
[1905]  164  Ind.  489,  73  N.  E.  996); 
in  the  bits  of  a  shaper  {United  States 
Furniture   Co.    v.    Taschn^r    [1007]    40 


Ind.  App.  672,  81  IST.  E.  736);  in  the 
bits  of  a  boring  machine  (Buehner 
Ghair  Go.  v.  Feulner  [1905]  164  Ind. 
368,  73  N.  E.  816)  ;  in  a  screw  conveyor 
( United  States  Cement  Go.  v.  Cooper 
[1907]  —  Ind.  App.  — ,  82  N.  E.  981)  ; 
or  in  an  emery  belt  used  to  polish  metal 
parts  of  vehicles;  or  in  the  mangle  of 
a  laundry,— should  make  no  difference. 
They  are  all  dangerous  machines  and 
should  be  guarded, — provided,  of  course, 
the  same  can  be  done  without  impairing 
their  utility." 

78  In  Ward  v.  National  Lumber  d 
Box  Go.  (1909)  54  Wash.  304,  103  Pac. 
1,  the  court  said:  "The  appellant  in- 
vokes the  rule  of  ejusdem  generis,  and 
insists  that  the  friction  wheel,  not  be- 
ing specified  in  the  factory  act,  and  not 
being  of  the  same  kind  or  genus  as  any 
of  the  machinery  specially  mentioned, 
does  not  fall  under  the  head  of  machin- 
ery of  other  or  similar  description,  and 
that  therefore  the  assumption  of  risk 
attaches  in  this  kind  of  a  case.  Consid- 
ering the  whole  scope  of  the  factory  act, 
and  the  evident  intention  of  the  legis- 
lature, we  are  unable  to  reach  the  con- 
clusion contended  for  by  the  appellant. 
There  is  no  doubt  that  the  general 
rule  is  that  the  general  word  must  take 
its  meaning  and  be  presumed  to  em- 
brace only  things  or  persons  of  the  kind 
designated  in  the  specific  words;  but, 
.  .  .  the  maxim  has  no  application 
where  there  is  no  room  for  construc- 
tion, but  only  when  the  meaning  is  not 
apparent  from  the  language  itself;  and 
it  is  also  said:  'Nor  does  the  rule  ob- 
tain where  the  specific  words  signify 
subjects  greatly  different  from  one  an- 
other, for  here  the  general  expression 
might  very  consistently  add  one  more 
variety;  in  such  case,  the  general  term 
must  receive  its  natural  and  wide  mean- 
ing.' [26  Am.  &  Eng.  Enc.  Law,  610] 
This  is  peculiarly  the  case  under  our 
statute,  where  the  specific  words  signify 
subjects  greatly  different  from  one  an- 
other, vats,  pans,  trimmers,  cut-off, 
gang  edger,  and  other  saws,  planers, 
cogs,  gearings,  belting,  shafting,  coup- 
ling, set-screws,  live  rollers,  conveyors, 
mangles  in  laundries  etc.,  all,  or  nearly 
all,  being  machinery  or  parts  of  ma- 
chinery of  different  character.  We 
think,    in   the   face   of   the    statute,    it 
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/.  What  persons  are  within  the  protection  of  the  statute. — The  stat- 
ute is  not  intended  for  the  benefit  of  new  licensees  or  trespassers,'" 
nor  of  persons  whose  presence  near  the  machinery  is  purely  volun- 
tary, nor  of  servants  who  must  go  out  of  their  way  to  come  in  con- 
tact with  the  machinery.'* 

The  Minnesota  act  (Eev.  Lews  1905,  §  1813)  applies  to  protect  a 

would  be  doing  violence  to  the  evident  received  when,  at  the  time  of  receiving 
intention  of  the  legislature  to  hold  the  injuries  complained  of,  the  servant 
that  the  duty  to  guard  the  machinery  was  voluntarily  using  the  offending 
in  question  was  not  imposed  upon  the  shafting  as  a  horizontal  bar  for  gj'ni- 
millowner;  and  the  testimony  is  undis-  nastic  exercise,  and  he  did  not  come  in 
puted  that  this  machine  could  have  contact  therewith  while  in  the  perform- 
been  guarded  without  affecting  the  cfS-  ance  of  his  duties.  Talldngton  v. 
ciency  of  its  operation."  WasKingtmi     Veneer     Co.      (1910)      61 

TO  In  DaiHs  v.  Langdon  (1911)  11  Wash.  137,  —  L.R.A.(N.S.)  — ,  112 
New  So.  Wales  St.  Rep.  149,  it  was  held    Pac.  261. 

that  §  28  of  the  New  South  Wales  fac-  The  master  is  under  no  obligation  to 
tories  and  shops  act  1896  imposes  an  fence  machinery  for  the  protection  of  a 
absolute  obligation  on  the  occupier  of  mere  volunteer.  8iodden  v.  Anderson 
a  factory  to  fence  all  dangerous  parts  &  W.  Mfg.  Go.  (1908)  138  Iowa,  398, 
of  machinery  therein,  whether  they  are  16  L.R.A.(N.S.)  614,  116  N.  W.  116. 
the  particular  parts  specified  in  subsec.  Under  the  Indiana  act,  if  the  serv- 
( 1 ) ,    ( 2 ) ,   and    ( 3 ) ,   or  not.  ant's   employment  did  not  require   him 

80  Employees  only  are  entitled  to  the  to  work  in  the  immediate  vicinity  of 
protection  of  a  section  of  a  statute  re-  the  machinery  in  question,  or  if  he  un- 
quiring  guards  around  elevator  wells  dertook  to  perform  a  service  not  re- 
in every  manufacturing,  mechanical,  quired  of  him  by  the  master,  and  in  the 
mercantile,  or  public  building  in  the  performance  of  it  he  was  injured,  in 
state,  where  its  title  indicates  that  it  either  case  the  master  would  not  be 
relates  to  the  health  and  safety  of  em-  liable  in  damages  for  sucn  injury.  La- 
ployees,  and  all  sections  except  two,  parte  Gm-riage  Go.  v.  Sullender  (1905) 
wherein  the  parties  are  mentioned  for  165  Ind.  290,  75  N.  E.  277;  Whiteley 
whose  protection  the  act  is  intended,  Malleable  Castings  Go.  v.  Wishon 
refer  in  express  terms  to  employees,  (1908)  42  Ind.  App.  288,  85  N.  E.  832. 
and  those  two  are  silent  as  to  whom  82  A  master  is  not  required  to  guard 
reference  is  made.  Glaser  v.  Rothschild  a  shafting  which  is  so  located  that  an 
(1909)  221  Mo.  180,  22  L.R.A.(N.S.)  employee  must  necessarily  go  out  of  his 
1045,  120  S.  W.  1,  17  Ann.  Cas.  576  ordinary  course,  or  the  course  which  he 
(plaintiff  mere  invitee  of  an  employee),    might  be  reasonably  expected  to  take. 

The  mere  fact  that  the  owner  of  a  in  order  to  reach  it.  Powalske  v. 
horse-power  machine  has  omitted  to  Cream  City  Brick  Co.  (1901)  110  Wis. 
protect  it  with  a  cover,  as  required  by  461,  86  N.  W.  153,  denying  recovery 
statute,  does  not  afford  an  action  to  a  where  the  employment  of  a  servant  did 
child  injured  by  operating  it,  where  it  not  bring  him  within  the  reach  of  dan- 
stands  on  the  owner's  private  lands,  at  ger  from  an  unguarded  shaft  which  was 
a  considerable  distance  from  the  road-  about  18  inches  from  his  place  of  work. 
way,  and  the  injured  child  was  a  med-  and  where  a  movement  directly  towards 
dler.  Smith  v.  Bayes  (1898)  29  Ont.  the  shaft  was  guarded  against  by  a 
Rep.  283.  large  pile  of  stones,  and  the  only  way 

81 A  servant  cannot  recover  for  in-  to  reach  the  shaft  was  by  stepping  out 
juries  received  in  attempting  to  replace  of  his  path  and  upon  the  pile  of  stones, 
a  guard  on  knives  in  a  planer,  where  he  — an  act  which  was  not  required  in  his 
had  no  duties  to  perform  requiring  him    work. 

to    come    in    close    proximity    to    the        "The    statute,    and    the    common-law 

knives.    Vigo  Cooperage  Co.  v.  Kennedy    rule  as  well,  respecting  the  guarding  of 

(1908)  42  Ind.  App.  433,  85  N.  E.  986.    machinery  so  located  as  to  be  danger- 

The  master  is  not  liable  for  injuries    ous   to   employees   in  the   discharge   of 
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coal  slioveler  at  an  elevator  who  is  also  in  charge  of  the  liusolciie 
engine  located  in  a  small  engine  house,  by  \vhich  the  elevator  ib< 
operated.'* 

g.  Compliance  with  the  statute. — Whether  or  not  the  statute  has 
been  complied  with  depends  upon  the  facts  of  the  particular  case,  as 
the  statutes  do  not  define  the  specific  kind  of  guard  to  be  used,  or 
the  specific  manner  of  guarding.^*     It  has  been  held  that  they  do 


their  duties,  do  not  apply  to  a  situation 
wliere  the  employee  must  necessarily  go 
out  of  any  way  which  he  could  rea- 
sonably be  expected  to  take,  in  order 
to  reach  it."  Houg  v.  Girard  Lumber 
Co.  (1911)  144  Wis.  337,  140  Am.  St. 
Rep.   1012,  129  N.  W.  633. 

In  Hurley  v.  Atlantic,  G.  &  P.  Co. 
(1910)  138  App.  Div.  642,  122  N.  Y. 
Supp.  701,  it  was  held  that  the  purpose 
of  guarding  machinery  was  to  prevent 
workmen  from  accidentally  or  inad- 
vertently coming  in  contact  with  the 
machinery;  the  statute  does  not  apply 
where  an  employee  deliberately  places 
himself  in  contact  therewith. 

A  master's  failure  to  guard  shafting 
as  required  by  statute  does  not  render 
him  liable  for  an  injury  to  a  minor 
employee  while  he  was  attempting  to 
use  it  as  a  horizontal  bar,  although  it 
was  so  located  that  employees  might 
come  in  contact  with  it  while  at  work, 
so  that  the  master  was  negligent  in 
failing  to  guard  it.  Talkington  v. 
Washington  Veneer  Co.  (1910)  6J 
Wash.  137,  —  L.R.A.(N.S.)  — ,  112 
Pae.  261. 

83  Rase  V.  Minneapolis,  St.  P.  d  S. 
Ste.  M.  R.  Co.  (1909)  107  Minn.  260, 
21   L.R.A.(N.S.)    138,    120  N.   W.   360. 

84  The  phrase  "properly  guarded,"  in 
the  factory  act,  is  relative  term,  and 
involves  the  extent  of  guarding  and 
the  question  of  the  efficiency  of  the  ma- 
chine for  the  purpose  used.  State  v. 
Rodgers  (1910)  175  Ind.  25,  93  N.  E. 
223. 

The  question  of  the  sufficiency  of  the 
guards  used  is  for  the  jury  in  an  em- 
ployee's action  for  injuries,  unless  it 
appears,  as  a  matter  of  law,  that  the 
machine  was  or  was  not  properly 
guarded.  Stephenson  v.  Sheffield  Brick 
&  Tile  Co.  (1911)  151  Iowa,  371,  130 
N.  W.  586. 

The  kind  of  guard  to  be  used  is  not 
defined  by  statute,  but  it  must  be  such 
an  one  as  reasonably  accomplishes  its 
purpose,     md. 


"The  particular  manner  of  guarding 
this  or  other  machines  is  not  described 
by  the  statute,  and  hence  what  shall 
constitute  a  proper  guarding  is  a  ques- 
tion of  fact,  to  be  determined  from  tlie 
character  of  the  machine  and  nature  of 
the  peril  to  be  avoided.  It  was  evi- 
dently the  intention  of  the  lawmakers 
to  require  employers  to  protect  their 
workmen,  by  appropriate  and  efficient 
structures,  against  all  unnecessary  dan- 
gers, or  such  as  may  be  reasonably  re- 
moved or  diminished  without  impairing 
the  usefulness  or  headway  of  the  ma- 
chine, or  operative."  Green  v.  Amer- 
ican Car  d  Foundry  Co.  (1904)  163 
Ind.  135,  71  N.  E.  268-270. 

A  planer,  consisting  of  a  steel  shaft 
about  3  inches  square,  on  which  were 
bolted  two  blades  about  18  inches  long 
and  2}  inches  wide,  the  shaft  of  which 
turns  3,500  revolutions  a,  minute,  is  not 
properly  guarded  when  protected  only 
by  a  guard  extending  over  to  about  the 
center  of  the  knives,  so  that  the  feeder 
of  the  machine  could  not  see  them. 
Kirchoff  v.  Holmshehn  Creamery  Sup- 
ply Co.  (1909)  148  Iowa,  508,  123  N. 
W.  210. 

Where  there  was  evidence  that,  had 
there  been  guard  rails  about  a  fly  wheel 
and  a  crank  disc,  the  plaintiff  when 
oiling  the  machinery  could  have  caught 
them  when  he  slipped,  or  could  have 
held  to  them  when  he  leaned  over  to 
test  the  bearings,  or  could  have  thrown 
himself  back  toward  the  fly  wheel  when 
he  slipped  and  lost  his  balance,  it  was 
not  error  to  submit  to  the  jury  whether 
or  not  the  fact  that  the  machinery  was 
not  guarded  with  rails  as  required  by 
statute  contributed  to  plaintiflF's  in- 
jury. Henderson  v.  Kansas  City  (1903) 
177  Mo.  477,  76  S.  W.  1045. 

The  gearing  of  a  system  of  live  roll- 
ers to  carry  lumber  from  a  saw  may  be 
found  to  be  insufficiently  guarded  where 
the  only  guard  employed  is  an  inch 
lioard  nailed  along  its  upper  edge  to 
the  edge  of   another   inch  board  which 
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not  require  that  the  machinery  should  be  remodeled,*'  and  only  re- 
quire guards  sufficient  to  protect  against  such  dangers  as  reasonably 
intelligent  and  experienced  employers  would  anticipate.*^ 

Evidence  that  the  defendant  maintained  guards  similar  to  those 
maintained  in  other  factories  is  evidence  of  a  compliance  with  the 
statute." 

A  contrivance  consisting  of  a  pulley  on  a  frame,  which  could  be 
thrown  against  a  belt  communicating  power  to  a  shaft  to  increase  the 
effectiveness  of  the  power,  was  not  a  "contrivance,"  within  the  Iowa 
factory  act,  for  throwing  belts  on  and  off  pulleys.*' 

Under  the  Washington  decisions,  if  the  master  has  made  a  bona 
fide  attempt  to  guard  the  machinery,  he  may  interpose  the  defense 
of  assumption  of  risk,  which  is  otherwise  closed  to  him.*^ 


foinis  part  of  the  table  carrying  the 
rollers,  without  supports  at  the  lower 
cdjre  or  at  the  ends,  while  the  work  re- 
quires employees  to  lean  against  the 
guard  in  such  a  way  as  to  spring  the 
lower  edge  inward,  and  the  material 
passing  over  the  rollers  has  a  tendency 
to  strike  against  and  loosen  it  from 
the  table.  West  v.  Baj/field  Mill  Co. 
(1910)  144  Wis.  106,  —  L.R.A.(N.S.) 
— ,  128  N.  \V.  992. 

A  machine  which  is  so  guarded  that 
"there  is  no  probability  of  a  workman 
being  injured  thereby  in  the  usual  and 
ordinary  discharge  of  his  duties,  with 
the  attendant  danger  of  accident  or 
mischance  tliat  may  be  anticipated,"  is 
properly  guarded  within  the  statute, 
though  it  may  be  possible  for  an  em- 
ployee to  be  injured  by  knowingly  and 
unnecessarily  placing  some  portion  of 
his  person  within  the  danger  zone. 
Viqo  Cooperage  Co.  v.  Kenn-edy  (1908) 
42  Ind.  App.  433,  85  N.  E.  986. 

An  iron  yoke  at  the  end  of  a  log 
carriaffe,  the  only  purpose  of  which  was 
to  hold  that  end  of  the  carriage  solid, 
and  to  protect  blocks  from  coming  in 
contact  with  the  saw  prematurely,  is 
not  a  proper  guard  against  dangers  of 
the  saw,  within  the  meaning  of  the 
statute.  Ericl^on  v.  E.  J.  MrXrcley  <i 
Co.    (1906)    41   Wash.   509,   84   Pac.   3. 

The  four  walls  of  an  engine  house, 
although  it  is  but  12  feet  sauare,  are 
not  a  guard  or  fence  within  the  mean- 
ing of  the  factory  act.  Rase  v.  Minne- 
apolis:. St.  P.  cf  8.  Ste.  M.  R.  Co.  (1909) 
107  Minn.  260,  21  L.E.A.(X.S.)  138, 
120  N.  W.  360. 

The    method    of    injury    is    not   men- 


tioned in  the  statute;  but  if  it  is  one 
of  the  results  of  the  failure  to  use 
proper  guards,  it  must  be  conceded  that 
it  was  one  of  the  casualties  intended 
to  be  guarded  against.  United  States 
Furniture  Co.  v.  Taschner  (1907)  40 
Ind.  App.  672,  81  N.  E.  736. 

The  Ontario  factories  act  1884,  chap. 
39,  §  15,  subs.  1,  providing  that  various 
dangerous  places  shall  be  securely 
guarded,  is  infringed  where  a  vat  on 
which  workmen  have  to  stand  is  inade- 
quately covered.  Dean  v.  Ontario  Cot- 
ton Mills  Co.   (1887)   14  Ont.  Rep.  119. 

85  The  Kansas  factory  act  does  not 
require  the  remodeling  of  machinery,  or 
the  addition  of  any  attachments,  ex- 
cepting those  of  the  character  indicated. 
Henschell  v.  Union  P.  R.  Co.  (1908) 
78  Kan.  411,  96  Pac.  857. 

The  factory  act  did  not  contemplate 
such  a  radical  change  in  the  operation 
of  machinery  as  to  requii-e  the  installa- 
tion of  a  self-feeding  apparatus  upon 
an  ordinary  rotary  ripsaw  which  was  a 
hand-feeding  machine.  Mcintosh  v. 
Saw  Mill  Phcenix  (1908)  49  Wash.  152, 
94  Pac.  930. 

86  Da-ffron   v.    Majestic   Laundry    Co. 

(1905)  41  Wash.  65,  82  Pac.  1089: 
Jolinston     V.     yortliern     Lumber     Co. 

(1906)  42  Wash.  230.  84  Pac.  627. 

87  Willcfte  V.  Rhinelander  Paper  Co. 
(1911)    145   Wis.   537,   130  X.  W.   853. 

88  McCreery  v.  Union  Roofiiiig  &  Mfa. 
Co.  (1909)  143  Iowa,  303,  119  N.  W. 
738. 

89  Where  the  master  in  good  faith  has 
endeavored  to  comply  with  the  require- 
ments of  the  factory  act  in  a  careful 
and  judicious  manner,  he  is  entitled  to 
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Wash.  Laws  1905,  p.  164,  §  7,  makes  a  certificate  of  the  commis- 
sioner of  labor  prima  facie  evidence  of  a  compliance  with  the  pro- 
visions of  the  act ;  hence,  under  such  a  statute,  it  has  been  held  that 
the  trial  court  performs  its  full  duty  when  it  instructs  the  jury  that 
the  burden  is  upon  the  plaintiff  to  overcome  the  prima  facie  evidence 
of  the  compliance  with  the  statute,  which  is  shown  by  the  commis- 
sioner's certificate.^" 

li.  Complaint. — The  complaint  need  not  expressly  plead  the  stat- 
ute ;  '^  it  is  sufficient  if  it  states  facts  bringing  the  case  within  it.*^ 
But  the  servant  who  relies  upon  the  statute  must  show  in  his  com- 
plaint that  he  is  clearly  within  the  provisions  thereof,®'  and  an  em- 
ployee will  not  be  allowed  to  recover  on  one  theory  where  the  com- 
plaint alleges  another.'*  The  complaint  must  allege  that  the  ma- 
chinery in  question  was  embraced  in  the  statute,®*  and  that  it  was 
practical  to  guard  properly  the  machinery.®*    But  where  the  statute 


interpose  the  defense  of  assumption  of 
risk.     Daffron  v.  Majestic  Laundry  Co. 

(1905)  41  Wash.  65,  82  Pac.  1089; 
Johnston     v.     Northern     Luniber     Go. 

(1906)  42    Wash.    230,    84    Pac.    627. 
90  The   statute   makes   the   certificate 

of  the  commissioner  of  labor  only 
prima  facie  evidence  of  a  compliance 
with  the  provisions  of  the  act.  Vosherg 
V.  Michigan  Lnimher  Co.  ( 1907 )  45 
Wash.  670,  89  Pac.  168. 

9imckey  V.  Dougan  (1905)  34  Ind. 
App.  601,  73  N.  E.  288;  hohmeyer  v. 
St.  Louis  Cordage  Co.  (1908)  214  Mo. 
685,  113  S.  W.  1108. 

92  It  is  of  no  "moment  that  the  peti- 
tion makes  no  mention  of  the  act,  since 
it  is  a  public  one,  and  the  allegations 
of  the  petition  sufficiently  state  a  cause 
of  action  based  on  the  appellant's  fail- 
ure to  comply  with  its  requirements." 
BaAr  v.  Heihel  (1903)  103  Mo.  Ap"?. 
622,  77  S.  W.  1017.  _ 

In  an  action  for  injuries  founded  on 
the  act  of  April  20,  1891,  declaring 
that  all  dangerous  shafting  and  gearing 
in  manufacturing  establishments  shall 
be  "safely  and  securely  guarded,"  it  is 
not  necessary  that  the  complaint  should 
refer  to  the  title  of  the  act,  or  aver  that 
defendant's  negligence  was  in  violation 
of  the  act.  It  is  sufficient  if  it  states 
facts  bringing  the  case  within  the  stat- 
ute. Lore  V.  American  Mfg.  Co.  (1901) 
160  Mo.  608,  61  S.  W.  678. 

93  United  States  Cement  Co.  v.  Cooper 
(1909)    172  Ind.  599,  88  N.  E.  69. 


A  declaration  alleging  a  violation  of 
the  master's  duty  to  provide  "shafting 
and  gearing"  with  a  proper  safeguard 
does  not  aver  a  cause  of  action  under 
a  statute  which  requires  that  "all  belt- 
ing and  gearing"  shall  be  properly 
guarded.  Pierce  v.  Contrexville  Mfg. 
Co.    (1903)    25  R.  I.   512,  56  Atl.  778. 

The  complaint  may  allege  the  failure 
of  defendant  to  guard  machinery,  in  the 
language  of  the  statute.  Blanchard- 
Hamilton  Furniture  Co.  v.  Oolvin 
(1904)  32  Ind.  App.  398,  69  N.  E.  1032. 

94  An  employee  cannot  recover  on 
the  theory  that  defendant  had  failed 
to  post  a,  notice  that  the  gearing  was 
dangerous  but  could  not  be  properly 
guarded,  where  the  complaint  alleged 
that  the  gearing  of  a  dough-mixing 
machine  was  dangerous  and  was  not 
safely  guarded,  as  the  statute  required. 
Huss  V.  Heydt  Baking  Co.  (1908)  210 
Mo.  44,  108  S.  W.  63. 

95  United  States  Furniture  Co.  v. 
Taschner  (1907)  40  Ind.  App.  672,  81 
N.  E.  736. 

96  National  Fire  Proofing  Co.  v.  Roper 
(1906)  38  Ind.  App.  600,  77  N.  E.  370; 
Kintz  V.  Johnson  (1906)  39  Ind.  App. 
280,  79  N.  E.  533;  Robertson  v.  Ford 
(1908)    164  Ind.  538,  74  N.  E.  1. 

In  an  action  based  on  the  failure  of 
the  employer  to  provide  exhaust  fans 
to  carry  off  the  dust  from  an  emerv 
wheel,  the  complaint  must  allege  that 
the  emery  wheel  could  have  been  pro- 
vided with  exhaust  fans  without  render- 
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specifically  requires  a  certain  machine  or  a  part  of  a  machine  to  be 
guarded,  it  is  unnecessary  to  allege  that  it  is  dangerous.^''  It  is  not 
necessary  in  a  complaint  to  negative  the  exception  in  the  Indiana  fac- 
tory act  as  to  the  safeguarding  of  machinery,  etc.,  while  the  same  is 
undergoing  repairs.** 

In  an  action  under  the  section  of  the  Kansas  factory  act  (Gen. 
Stat.  1909,  §  4679)  requiring  certain  machinery  to  be  guarded  where 
practicable,  an  allegation  that  it  was  the  defendant's  duty  to  guard 
the  cogwheels  by  which  the  plaintiff  was  injured  will  be  held  to  imply 
that  such  guarding  was  practicable,  no  motion  having  been  filed  to 
make  the  pleading  more  definite  in  that  regard.*' 

In  the  note  below  will  be  found  a  number  of  cases  which  state  in 
general  terms  the  requisites  of  a  sufficient  complaint  based  upon  vari- 
ous statutes.  ^'"' 

ing   it   useless.      Naticmal   Drill   Co.   v.  statute,  and  it  is  not  intended  by  the 

Myers   (1907)   40  Ind.  App.  322,  81  N.  statute  that  there  shall  be  any  excep- 

E.  1103.  tion  to  the  proper  guarding  of  the  vats, 

In  Hill  V.   SoMgested    (1908)    53   Or.  etc.,  named  in  the  statute,  but  the  ex- 

178,  22  L.E.A.  (N.S.)    634,  08  Pac.  524,  ception    refers    to    the    removal    of   the 

it  was   held   that,   when   the   complaint  guards,  after  the  same  have  been  placed, 

alleged  that  the  deputy  labor  commis-  for  the  purpose  of  repairing  the  guard- 

sioner  inspected  the  mill  and  pronounced  ed  vats,   machinery,   etc.     Chamberlain 

the  saw  to  be  a  dangerous  and  unsafe  v.   Waymdre    (1904)    32  Ind.  App.  442, 

appliance,  and  then  and  there  gave  the  68  N.  E.  306,  70  N.  E.  81. 

defendant    notice    in    writing    to    safe-  ^^  Gambill  v.  Bowen   (1910)    82  Kan. 

guard   it,   the   averment   of   the   act   of  840,    109    Pac.    670. 

the  commissioner  was  a  sufficient  allega-  100  A  party   claiming  damages  under 

tion  as  to  the  practicability  of  guard-  the  act  in  question  must  affirmatively 

ing.  show    (1)    that   he   was    an   employee; 

In  American   Car  &   Foundry   Co.  v.  (2)  that  machinery  in  question  was  un- 

Glarh    (1904)    32  Ind.  App.  644,  70  N.  guarded;     (3)    that  it  was  dangerous; 

E.   828,   it   was   held  that   a  complaint  (4)    that   his    duties    required   him    to 

based  upon   the   failure   of   the   master  work  in  the  immediate  vicinity  thereof; 

to  provide  springs  to  hold  the  wood  in  (5)    that   it   could  have  been   properly 

place  upon  a  wood-working  machine  was  guarded    without    rendering    it    useless 

not  defective   in   failing  to  allege  that  for  the  purposes  intended.     Rollins  v. 

it    was     practicable     to     provide     such  Ft.    Wayne   Iron   d   Steel   Co.   41   Ind. 

spring.     This  decision  is  clearly  against  App.  557,  563,  84  N.  E.  514. 

the   weight   of   authority,   but   there   is  A    complaint    which    alleges    that    a 

no  discussion  of  the  question.  machine    was    very    dangerous    because 

97  As  the  statute  requires  the  shaft-  unguarded,  that  it  was  practicable  to 
ing  to  be  guarded,  it  is  not  necessary  guard  it,  that  defendant  negligently 
to  allege  that  it  is  dangerous,  nor  that  failed  to  guard  it,  and  that  because  of 
the  pulley  which  is  a  necessary  attach-  such  negligence  the  plaintiff  was  in- 
ment  of  the  countershaft  is  dangerous,  jured,  states  a  cause  of  action  under 
Hohenstevn-Eartmetz  Furniture  Co.  v.  the  factory  act.  'N.  8.  Buey  Co.  v. 
Matthews  (1910)  46  Ind.  App.  616,  92  Johnston  (1905)  164  Ind.  489,  73  N.  E. 
N.  E.  196.  996. 

98  The  objection  to  the  complaint.  An  allegation  that  an  uncovered  screw 
that  the  pleader  did  not  show  that  the  conveyor  was  dangerous  from  being  ex- 
breach  is  not  included  in  the  exception,  posed,  and  that  it  might  have  been 
is  not  tenable,  because  the  exception  is  covered  at  reasonable  cost  and  without 
stated    in   a    subsequent   clause    of   the  affecting    its    efficiency,    was    sufficient. 
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i.  Burden  of  proof. — A  few  cases  have  discussed  the  question  of 
the  burden  of  proof  in  actions  based  on  statutes  of  this  character.*"^ 


United  States  Cement  Co.  v.  Cooper 
(1909)   172  Ind.  599,  88  N.  E.  69. 

A  complaint  under  the  Ohio  statute, 
wliich  alleges  that  the  plaintiff,  em- 
ployed in  a  factory,  was  injured  by  her 
skirts  becoming  entangled  with  an  un- 
boxed shaft  projecting  outside  of  the 
building,  near  a  window  customarily 
used  by  the  employees  as  a  passageway 
and  for  a  seat;  that  the  defendant  well 
knew  that  the  window  was  customarily 
used  as  a  passageway,  that  the  shaft 
was  dangerous;  that  it  negligently 
omitted  to  warn  plaintiff  of  the  danger 
from  the  shaft,  and  omitted  to  provide 
seats  for  employees;  and  that  it  knew 
of  the  custom  of  the  employees  to  use 
the  window  as  a  seat, — states  a  cause 
of  action.  Wheeler  v.  Oak  Harbor  Head 
Lining  £  Hoop  Co.  (1903)  61  C.  C.  A. 
250,  126  Fed.  348. 

In  Rogers  v.  Portland  L-umher  Co. 
(1909)  54  Or.  387,  102  Pac.  601,  re- 
hearing denied  in  (1909)  54  Or.  394, 
103  Pac.  514,  the  court  said:  "Plain- 
tiff, in  his  brief,  relies  on  the  provisions 
of  the  act  of  February  25,  1907  (Laws 
1007,  p.  302),  pioviding  for  safeguard- 
ing dangerous  machinery  in  mills  and 
factories,  as  precluding  the  defense  that 
plaintiff  assumed  the  risk  of  unguarded 
machinery.  To  entitle  an  employee  to 
recover  for  injuries  resulting  from  a 
violation  of  the  provisions  of  that  act, 
it  is  necessary  to  plead  noncompliance 
by  the  employer  with  the  terms  of  the 
act,  and  that  the  injury  was  the  result 
of  such  noncompliance,  and  also  to 
plead  a  compliance  by  plaintiff  with 
the  conditions  of  recovery  for  resulting 
injury  by  giving  notice,  within  six 
months,  to  the  employer,  of  the  time, 
place,  and  cause  of  the  injury.  There 
is  no  suggestion  in  the  pleadings  that 
the  statute  has  been  violated  by  de- 
fendant, or  that  plaintiff  relies  upon  a, 
violation  thereof.  Therefore  the  pro- 
visions of  the  act  are  not  available  to 
plaintiff  in  this  action." 

A  complaint  in  an  action  on  Burns's 
Supp.  1897,  §  7087h  (Acts  1897,  p. 
1 01 ) ,  which  provides  that  machinery  of 
every  description  shall  be  "properly 
guarded"  in  manufacturing  establish- 
ments, is  demurrable  where  its  allega- 
tions are  that  plaintiff  was  required  to 
hold  down  pieces   of  wood  which   were 


being  run  through  a  sticker;  that  while 
he  was  so  doing  his  hand  caught  in  the 
bit  of  the  machine,  the  defendant  hav- 
ing knowingly  and  negligently  allowed 
the  machine  to  become  unsafe  in  that 
there  was  no  guard  around  the  knives 
and  no  rollers  to  hold  the  pieces  of 
wood  in  the  proper  position,  but  they 
had  to  be  held  down  by  hand;  and  that 
they  were  negligent  in  suffering  the 
machine  to  become  out  of  repair  and  in 
allowing  plaintiff  to  work  about  the 
machine,  he  being  inexperienced,  as  they 
knew,  and  ignorant  that  guards  were 
necessary.  Such  a  complaint  does  not 
show  that  the  injuries  were  due  to  the 
want  of  guards  or  rollers,  or  due  to 
the  fact  that  plaintiff  was  holding  the 
timber,  or  that  it  was  negligence  to 
allow  plaintiff  to  do  so,  or  that  guards 
were  necessary  to  the  safe  operation  of 
the  machine.  Rietmam  v.  Bangert  ( 1901 ) 
26  Ind.  App.  468,  59  N.  E.  1080. 

101  In  Caspar  v.  Lewin  (1910)  82 
Kan.  604,  —  L.R.A.(N.S.)  — ,  109  Pac. 
657,  it  was  held  that  under  §  6  of  the 
factorv  act  (Laws  1903,  chap.  356; 
Gen.  Stat.  1909,  §  4681)  it  is  sufficient, 
in  order  to  establish  liability,  for  the 
plaintiff  to  prove,  in  the  first  instance, 
that  death  or  injury  resulted  in  conse- 
quence of  failure  to  provide  the  re- 
quired safeguards,  or  that  failure  to 
provide  such  safeguards  directly  con- 
tributed to  such  death  or  injury;  and 
it  is  not  necessary  for  the  plaintiff  to 
go  further,  in  those  cases  where  the 
subject  is  pertinent,  and  to  prove  the 
practicability  of  such  safeguards.  I^pon 
this  point  the  court  overruled  Tlenschell 
V.  Union  P.  R.  Co.  (1908)  78  Kan.  411, 
96  Pae.  857. 

A  plaintiff  assumes  an  unnecessary 
burden  in  undertaking  to  prove  that 
machinery  could  have  been  guarded 
when  it  already  appears  that  it  was  dan- 
gerous, and  was  not  guarded,  and  that 
no  notice  had  been  posted.  Roundtrec 
V.  Kansas  City  Portland  Cement  Co. 
(1911)  156MO.  App.  679,  137S.  W.  1012. 

■WTiere  the  practicability  of  guarding 
dangerous  machinery  is  in  dispute,  the 
burden  is  upon  the  plaintiff  to  prove 
that  it  was  practical.  Glockner  v. 
Hardwood  Mfg.  Co.  (1909)  109  Minn. 
30,  122  N.  W.  465,  123  N.  W.  807,  18 
Ann.  Cas.  130. 
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1857.  Other  enactments  relative  to  mechanical  appliances. —  a.  Steam 
toilers. — In  a  few  jurisdictions,  enactments  have  been  passed  relat- 
ing to  the  safety  of  steam  boilers. 

England.—  Factory  act  1901,  §  11  ( 1 ) .  Every  steam  boiler  used  for  generating 
steam  in  a  factory  or  workshop,  or  in  any  place  to  which  any  of  the  provisions 
of  this  act  apply,  must,  whether  separate  or  one  of  a  range,  (a)  have  attached 
to  it  a,  proper  safety  valve  and  a  proper  steam  gauge  and  water  gauge  to  show 
the  pressure  of  steam  and  the  height  of  water  in  the  boiler;  and  (b)  be  examined 
thoroughly  by  a  competent  person  at  least  once  in  every  fourteen  months.  (2) 
Every  such  boiler,  safety  valve,  steam  gauge,  and  water  gauge  must  be  main- 
tained in  proper  condition. 

Indiana.- Burns's  Anno.  Stat.  1008,  §  8050  (Acts  1903,  p.  535).  Every  boiler 
house  in  which  a  boiler,  or  nest,  or  battery  of  boilers  is  placed  shall  be  provided 
with  a  steam  gauge  or  gauges,  properly  connected  with  the  boilers,  and  where  the 
engine  is  in  a  separate  room,  or  more  than  40  feet  distant  from  the  gauge  or 
nearest  boiler,  shall  have  another  gauge  attached  to  the  steam  pipe,  so  the 
engineer  can  readily  ascertain  the  pressure  carried.  The  safety  valves  of  steam 
boilers  subject  to  inspection  under  this  act  shall  be  loaded  to  sustain  only  the 
maximum  pressure  allowed  by  said  certificate  of  inspection. 

Maine.— Rev.  Stat.  1903,  chap.  22,  §  22.  Steam  boilers  to  be  equipped  with  a 
fusible  safety  plug. 

Massachusetts. — Laws  1907,  chap.  465.  Provisions  relating  to  the  inspection 
of  all  steam  boilers  and  their  appurtenances  except  railroad  locomotives,  motor 
road  vehicles,  boilers  in  private  residences,  etc.,  used  solely  for  heating,  boilers 
of  not  more  than  three  horse  power,  boilers  used  for  horticultural  and  agri- 
cultural purposes  exclusively,  and  boilers  under  the  jurisdiction  of  the  United 
States. 

New  York.— Labor  Law  1909,  §  91  (act  of  April  1,  1899,  amending  Laws  1897, 
chap.  415,  §  3).    Every  boiler  to  be  furnished  with  safety  valve  and  steam  gauges. 

Oklahoma.— Comp.  Stat.  1909,  §  4052  (Laws  of  1907-8,  p.  640).  Employees 
not  to  be  required  to  enter  steam  boiler,  fire  box,  or  smoke  chamber  thereto  when 
the  same  is  under  pressure. 

Pennsylvania.— Purdon's  Dig.  Supp.  p.  5486,  §  24  (Laws  of  1905,  P.  L.  357, 
§  15).  Boilers  used  for  generating  steam  or  heat  shall  be  kept  in  good  condition, 
shall  be  inspected  once  in  twelve  months,  shall  be  provided  with  proper  safety 
valve  and  with  steam  and  water  gauges.  Every  boiler  house  in  which  a  boiler  or 
nest  of  boilers  is  placed  shall  be  properly  equipped  with  steam  gauges,  etc. 

Quebec— Factories  act,  48  Vict.  32;  Rev.  Stat.  §  3024(5).  Boilers  to  be  kept 
in  good  order, 

h.  Elevators  and  lifts. — Statutes  relative  to  the  strength  and 
safety  of  elevators  and  lifts  have  been  enacted  in  the  following  ju- 
risdictions : 

Connecticut.— Gen.  Stat.  1902,  §  4515.  All  elevator  cabs  or  cars,  whether 
used  for  freight  or  passengers,  shall  be  provided  with  some  suitable  mechanical 
device,  if  considered  necessary  by  said  inspector,  whereby  the  cab  or  ear  will  he 
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securely  held  in  the  event  of  accident  to  the  shipper  rope  or  hoisting  machinery, 
or  from  any  similar  cause,  and  said  mechanical  device  shall  at  all  times  be  kept 
in  good  working  order. 

Indiana.— Burns's  Anno.  Stat.  1908,  §  8025;  Acts  1899,  p.  231,  §  5.  Safety 
device  to  be  placed  on  elevators  when  deemed  necessary  by  the  inspector. 

Massachusetts. — Rev.  Laws,  chap.  104,  §  27.  Elevator  cabs  or  cars,  whether 
used  for  freight  or  passengers,  shall  be  provided  with  a  suitable  mechanical  de- 
vice by  which  they  will  be  securely  held  in  the  event  of  an  accident  to  the  shipper 
rope  or  hoisting  machinery,  or  any  similar  accident,  and  they  shall  be  guarded 
and  equipped  with  some  attachment  or  device  fastened  to  the  elevator  cab  or  car, 
elevator  well,  or  floor  of  the  building,  which  shall  prevent  any  person  from  being 
caught  between  the  floor  of  the  cab  or  car  and  the  floor  of  the  building  while  at- 
tempting to  enter  or  leave  the  elevator.  Elevators  used  for  carrying  freight  shall 
be  equipped  with  a  suitable  device  which  shall  act  as  a  danger  signal  to  warn 
people  of  the  approach  of  the  elevator.  Elevator  wells  hereafter  built  shall  be  so 
constructed  that  that  part  of  the  inside  surface  of  the  well  which  comes  in 
front  of  the  opening  or  door  of  the  cab  or  car  shall  be  flush  with  the  cab  or  car, 
and  the  door  opening  from  said  elevator  well  into  the  building  shall  be  placed  not 
more  than  2  inches  back  from  the  face  of  said  well,  so  as  to  allow  no  space  for  a, 
foothold  between  the  car  and  well  door  of  the  building. 

Minnesota.— Rev.  Laws  1905,  §  1815;  Laws  1903,  chap.  397.  Every  elevator 
car  used  for  either  freight  or  passengers  shall  be  provided  with  some  suitable 
mechanical  device  by  which  it  can  be  securely  held  in  the  event  of  accident  to 
the  rope  or  hoisting  machinery. 

Pennsylvania.— Act  of  May  30,  1895,  Pub.  Laws,  129.  Elevators  to  be 
equipped  with  automatic  devices  which  work  independently  of  the  operator. 

Rhode  Island.— Gen.  Laws  1906,  chap.  108,  §  15;  Pub.  Laws  1903,  chap.  973. 
Freight  elevators  to  be  equipped  with  automatic  signal  apparatus. 

Ontario.— Factories  act.  Rev.  Stat.  1897,  chap.  256,  §  20(1)  (d).  Elevator 
cabs,  whether  used  for  passengers  or  freight,  to  be  provided  with  safety  appli- 
ances.    For  earlier  provision,  see  Rev.  Stat.  1887,  §  15,  subsec.  4. 

Quebec.— Factories  act,  48  Vict.  32,  Rev.  Stat.  §  3024  (4).  Elevator  cabs  or 
cars  to  be  provided  with  safety  devices  for  securely  holding  them  in  the  event 
of  accident. 

The  statutes  relative  to  the  equipment  and  safety  of  elevators 
have  been  construed  in  the  cases  set  out  in  the  note  below.  ^ 

1  As  to  the  master's  liability  at  com-  purpose  of  this  whole  section  is  to  pro- 

mon  law  in  respect  to  defects  in  eleva-  tect  the  lives  and  limbs  of  persons  in 

tors,  see  §§  908,  974,  990,  ante.  factories  and  workshops  from  accidents 

In  the  absence  of  a  statute,  an  em-  in  and  about  elevators.  But  it  is  also 
ployer  is  not  bound  to  equip  its  freight  evident  the  legislature  intended  that 
elevator  on  which  its  employees  ride  in  this  protection  should  be  reasonable 
the  course  of  their  duties  with  safety  and  practical,  and  not  arbitrary  or  op- 
devices.  Indianapolis  Abattoir  Go.  v.  pressive.  Other  duties  with  regard  to 
Neidlinger  (1910)  174  Ind.  400,  92  N.  elevators  are  clearly  imposed  upon  the 
E.    169.  owners  by  this  section,  conditioned  upon 

In    Reliance    Mfg.     Co.    v.     Langley  the  discretion  of  the  inspector.     If  the 

(1907)  41  Ind.  App.  175,  82  N.  E.  114,  legislature  had  intended  arbitrarily  to 

the  court  said :     "The  evident  scope  and  impose    upon    all    owners,    lessees,    or 
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c.  Means  of  communication. — In  the  following  jurisdictions,  pro- 
visions requiring  some  system  of  communication  between  the  oper- 


agents  the  duty  of  maintaining  safety 
devices  on  all  elevators,  it  would  have 
said  so.  There  is  nothing  to  indicate 
the  omission  occurred  by  inadvertence 
or  mistake.  The  act  seems  to  have  been 
carefully  drawn  to  cover  the  subjects 
intended.  The  explanation  is  found  in 
the  fact  that  prior  to  this  enactment  it 
had  been  frequently  determined  in  the 
courts  of  this  state  and  other  states 
that  on  some  elevators  and  hoists,  under 
certain  conditions  and  circumstances, 
safety  devices  were  neither  practical 
nor  necessary." 

In  Carnahan  v.  Robert  Simpson  Co. 
(1900)  32  Ont.  Rep.  328,  it  was  held 
that  the  statute  does  not  require  the 
approval  of  the  device  in  its  concrete 
form  as  part  of  the  elevator,  but  the 
approval  of  the  kind  of  device  used. 
The  court  said :  "Had  similar  language 
been  used  as  to  the  device  to  be  used 
by  a  railway  company  for  coupling  its 
cars,  the  approval  by  the  inspector  of 
the  well-known  Miller  coupler  by  that 
name  would,  in  my  opinion,  be  a  suffi- 
cient compliance  with  the  statute,  and 
I  do  not  see  why,  if  that  be  so,  the  ap- 
proval of  the  device  adopted  in  the 
Fensom  elevator,  a  well-known  form  of 
elevator,  should  not  be  held  to  be  a 
sufficient  compliance  with  the  provisions 
of  the  statute  which  I  am  considering, 
when,  as  in  this  case,  such  an  elevator 
is  used." 

In  construing  the  Ontario  factories 
act  (Rev.  Stat.  1887),  §  15,  subsec.  4, 
providing  for  safety  devices  on  eleva- 
tors, the  court  has  held  that,  even  if 
the  device  furnished  has  neither  been 
approved  nor  disapproved  by  the  govern- 
ment inspector,  the  plaintiff  cannot  re- 
cover unless  he  shows  that  it  was  of 
such  a  pattern  as  to  make  the  use  of  it 
unreasonable.  Black  v.  Ontario  Wheel 
Co.  (1890)   19  Ont.  Rep.  578. 

In  Weelcs  v.  FletoTnir  (1908)  29  R.  I. 
112,  69  Atl.  294,  it  was  said  that  the 
requirement  that  the  elevator  should 
have  attached  to  it  "some  suitable  ap- 
pliance which  should  give  automatically, 
at  all  times,  on  every  floor  of  the  build- 
ing which  it  should  approach,  a  distinct, 
audible  warning  signal  that  said  eleva- 
tor was  in  motion,"  was  for  the  purpose 
of  giving  notice  to  persons  whose  busi- 
ness was  upon  such  fioor  that  the  trap- 


doors of  the  elevator  well  were  about 
to  open,  and  this  warning  was  desirable 
to  prevent  such  persons,  not  only  from 
personally  approaching  dangerously 
near  to  the  elevator,  but  also  from 
wheeling  or  placing  any  movable  thing 
dangerously  near  to  it  by  means  whereof 
either  they  or  persons  in  the  elevator 
might  be  injured. 

Where  there  was  evidence  that  the 
freight  elevator  by  whose  operation  the 
plaintiff  was  injured  was  not  equipped 
with  safety  appliances,  and  it  might 
have  been  found  that  there  had  been  no 
approval  of  its  use  by  any  of  the  offi- 
cers mentioned  in  the  statute,  and  that 
the  nature  of  the  business  was  not  such 
that  the  necessity  for  danger  signals 
did  not  warrant  this  expense,  the  jury 
would  have  had  a  right  to  And  a  verdict 
for  the  plaintiff  unless  he  had  either 
assumed  the  risk  of  what  happened,  or 
had  been  guilty  of  some  lack  of  due 
care  which  contributed  to  the  injury. 
Doolan  v.  Pocasset  Mfg.  Co.  (1908)  200 
Mass.  201,  85  N.  E.  1055. 

The  Massachusetts  statute  does  not 
apply  to  an  elevator  temporarily  used 
as  a  part  of  the  ways,  works,  and  ma- 
chinery in  the  construction  of  a  build- 
ing. Rippucci  V.  Commvonwedlth  Constr. 
Co.  (1906)  190  Mass.  518,  77  N.  E. 
478. 

A  failure  to  provide  a  competent 
operator,  as  prescribed  by  ordinance, 
does  not  make  the  company  liable  for 
injuries  resulting  from  plaintiff's  hus- 
band's attempt  to  operate  the  elevator 
himself  for  his  own  accommodation. 
Stagff  V.  Edward  Westen  Tea  &  Spice 
Co.  (1902)  169  Mo.  489,  69  S.  W.  391. 
The  court  said:  "The  city  ordinance 
was  adopted  with  a  view  to  protect  pas- 
sengers and  employees  on  elevators  from 
dangers  likely  to  and  resulting  from 
the  management  of  elevators  by  in- 
competent operators,  and  provides  for 
their  removal;  but  it  is  obvious  from 
reading  the  petition  that  the  failure  to 
have  a  competent  operator  on .  the  de- 
fendant's elevator  had  no  casual  con- 
nection with  the  killing  of  plaintiff's 
husband.  Had  defendant  employed  a 
boy  under  the  requisite  age,  or  other- 
wise incompetent,  and  an  accident  had 
occurred  as  the  result  of  such  incom- 
petency, then  the  argument  and  author- 
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ator  of  the  motive  power  and  the  employees  in  the  other  portions  of 
the  plant  have  been  enacted. 

Massaclmsetts.— Rev.  Laws  1902,  chap.  104,  §  38;  act  April  11,  1890,  chap. 
179.  Communication  to  be  provided  in  manufacturing  establishments  between 
the  rooms  which  contain  machinery  and  engine  room,  by  means  of  speaking  tubes, 
electric  bells,  or  appliances  to  control  the  motive  power,  or  such  other  means  as 
may  be  satisfactory  to  the  inspectors  of  factories  if,  in  their  opinion,  such  com- 
munication is  necessary.  For  earlier  enactments  in  pari  materia,  see  Laws  1893, 
No.  276;  Laws  1901,  No.  322,  §  8. 

Oregon.— All  machinery  other  than  that  operated  by  hand  power  shall,  when- 
ever necessary  for  the  safety  of  persons  employed  in  or  about  the  same,  or  for 
the  safety  of  the  general  public,  be  provided  with  a  system  of  communication  by 
means  of  signals,  so  that  at  all  times  there  may  be  prompt  and  efficient  communi- 
cation between  the  employees  or  other  persons  and  the  operator  of  the  motive 
power.  (This  is  a  portion  of  the  act  of  Nov.  8,  1910,  which  is  mentioned  In  the 
next  substitute.) 

d.  Protection  from  electric  currents. — The  statute  adopted  by  the 
people  of  the  state  of  Oregon  jSTovember  8,  1910,  by  virtue  of  the  in- 
itiative power,  provides  in  part  as  follows: 

In  the  transmission  and  use  of  electricity  of  a  dangerous  voltage,  full  and 
complete  insulation  shall  be  provided  at  all  points  where  the  public  or  the  em- 
ployees of  the  owner,  contractor,  or  subcontractor  transmitting  or  using  said 
electricity  are  liable  to  come  in  contact  with  the  wire,  and  dead  wires  shall  not 
be  mingled  with  live  wires,  nor  strung  upon  the  same  support,  and  the  arms  or 
supports  bearing  live  wires  shall  be  especially  designated  by  a  color  or  other 
designation  which  is  instantly  apparent,  and  live  electrical  wires  carrying  a 
dangerous  voltage  shall  be  strung  at  such  distance  from  the  poles  or  supports  as 
to  permit  repairmen  to  freely  engage  in  their  work  without  danger  of  shock;  and 
generally,  all  owners,  contractors,  or  subcontractors,  and  other  persons  having 
charge  of,  or  responsible  for,  any  work  involving  a  risk  or  danger  to  the  em- 
ployees or  the  public,  shall  use  every  device,  care,  and  precaution  which  it  is 
practicable  to  use  for  the  protection  and  safety  of  life  and  limb,  limited  only  by 
the  necessity  for  preserving  the  efficiency  of  the  structure,  machine,  or  other  appa- 
ratus or  device,  and  without  regard  to  the  additional  cost  of  suitable  material  or 
safety  appliance  and  devices. 

As  to  the  master's  duty  at  common  law  in  respect  to  protecting  the 
servant  from  electric  currents,  see  §§  908,  1004,  ante. 

ities   urged    by    plaintiff   to   the    effect  where  no  operator  is  appointed  and  no 

that  a  failure  to  comply  with  the   re-  injury  results  from  operating  the  eleva- 

quirements    of    a    city    ordinance    eon-  tor  by  defendant  or  its  agents,  the  ordi- 

stitutes      negligence     for     which      one  nance  has  no  bearing  on  the  case,  and 

injured  because  of  such  failure  may  re-  it  is  unnecessary  to  discuss  the  oowor 

cover  damages  would  be  apposite;   but  of  the  city  to  pass  the  same." 
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1858.  Dangerous  openings;  lighting.— Statutes  relative  to  the  guard- 
ing of  dangerous  openings  and  to  the  lighting  of  the  place  of  work, 
hallways,  etc.,  have  been  passed  in  the  following  jurisdictions: 

Colorado.— Stat.  Anno.  1911,  §  2503-d  (act  of  1911,  §  4).  The  openings  of 
all  hoistways,  hatchways,  elevators,  and  wellholes  in  all  factories,  mills,  work- 
shops, bakeries,  laundries,  etc.,  shall  be  protected  by  good  and  sufficient  trapdoors, 
hatches,  fences,  gates,  or  other  safeguards,-  and  all  due  diligence  shall  be  used  to 
keep  all  such  means  of  protection  closed  except  when  necessary. 

Connecticut.— Gen.  Stat.  1902,  §  4517.  The  inspector  may  order  all  hoist- 
ways,  hatchways,  elevator  wells,  and  wellholes,  upon  every  floor  of  every  factory, 
mercantile  establishment,  or  other  building  where  machinery  is  used,  to  be  pro- 
tected by  trapdoors,  self-closing  hatches,  safety  catches,  or  such  other  safeguards 
as  will  insure  the  safety  of  the  employees  therein.  Due  diligence  shall  be  used  to 
keep  such  trapdoors  closed  at  all  times,  except  when  in  actual  use  by  an  occupant 
of  the  building  having  the  use  and  control  of  the  same. 

Illinois.— Laws  1909,  p.  207,  §  17.  Lighting  of  factories,  mercantile  establish- 
ments, mills,  or  workshops. 

Indiana.— Acts  1899,  p.  231,  §  5;  Burns's  Anno.  Stat.  1908,  §  8025.  It  shall 
be  the  duty  of  the  owner  or  lessee  of  any  manufacturing  or  mercantile  establish- 
ment, laundry,  renovating  works,  bakery,  or  printing  office,  where  there  is  an 
elevator,  hoisting  shaft,  or  wellhole,  to  cause  the  same  to  be  properly  and  sub- 
stantially inclosed  or  secured,  if,  in  the  opinion  of  the  chief  inspector,  it  is  neces- 
sary to  protect  tlie  lives  and  limbs  of  those  employed  in  such  establishment.  It 
shall  also  be  the  duty  of  the  owner,  agent,  or  lessee  of  each  of  such  establishments 
to  provide,  or  cause  to  be  provided,  if,  in  the  opinion  of  the  chief  inspector,  the 
safety  of  persons  in  or  about  the  premises  should  require  it,  such  proper  trap 
or  automatic  doors  so  fastened  in  or  at  all  elevator  ways  as  to  form  a  sub- 
stantial surface  when  closed,  and  so  constructed  as  to  open  and  close  by  the 
action  of  the  elevator  in  its  passage  either  ascending  or  descending,  but  the  re- 
quirements of  this  section  shall  not  apply  to  passenger  elevators  that  are  in- 
closed on  all  sides. 

Kansas. — Gen.  Stat.  1909,  §  4G76.  Every  person  owning  or  operating  any 
manufacturing  establishment  which  may  contain  any  elevator,  hoisting  shaft,  or 
wellhole  shall  cause  the  same  to  be  properly  and  substantially  inclosed  or  secured, 
in  order  to  protect  the  lives  or  limbs  of  those  employed  in  such  establishment 
(Laws  1903,  chap.  35G,  §  1). 

Louisiana,— Wolf's  Rev.  Laws  1904-1948,  p.  421;  Laws  1900,  chap.  60,  §  15. 
Stairways  with  substantial  handrails  shall  be  provided  in  factories,  mills,  and 
manufacturing  establishments  for  the  better  safety  of  persons  employed  in  said 
establishments.  The  doors  of  such  establishments  shall  swing  outwardly  or 
slide,  as  ordered  by  the  factory  inspector,  and  they  shall  be  neither  locked,  bolted, 
nor  fastened  during  working  hours. 

Sec.  18.  Openings  of  all  hatchways,  elevators,  and  wellholes  upon  every  floor 
of  every  manufacturing,  mechanical,  or  mercantile,  or  public  building,  where 
women  or  children  are  employed,  are  to  be  protected  by  trapdoors  or  self-closing 
hatches  or  guard  rails. 

Massachusetts,— Rev.  Laws  1902,  chap.  1041,  §  43.    The  openings  of  all  hoist- 

M.  &  S.  Vol.  v.— 357. 
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ways,  hatchways,  elevators,  and  wellholes  upon  every  floor  of  a  factory  or  mercan- 
tile or  public  building  shall  be  protected  by  sufficient  trapdoors  or  self-closing 
hatches  and  safety  catches,  or  such  otlier  safeguards  as  the  inspectors  of  factories 
and  public  buildings  direct;  and  due  diligence  shall  be  used  to  keep  such  trap- 
doors closed  at  all  times,  except  when  in  actual  use  by  the  occupant  of  the  build- 
ing who  has  the  use  and  control  of  same.  (Earlier  enactments,  Laws  1885,  chap. 
374,  §  110;  Pub.  Stat.  chap.  104,  §  14.) 

Michigan.— Pub.  Acts  1901,  act  No.  113,  §  5.  It  shall  be  the  duty  of  the  own- 
er, agent,  or  lessee  of  any  manufacturing  establishment  where  hoisting  shafts  or 
wellholes  are  used,  to  cause  the  same  to  be  properly  inclosed  and  secured. 

Minnesota.— Rev.  Laws  1905,  §  1815;  Laws  1903,  chap.  397.  All  hoistways, 
hatchways,  elevator  wells,  and  wheel  holes  in  factories,  etc.,  shall  be  guarded. 

Missouri.— Rev.  Stat.  1909,  §  7830.  The  openings  of  all  hatchways,  elevators, 
and  wellholes  upon  every  floor  of  every  manufacturing,  mechanical,  or  mercantile, 
or  public  building  in  this  state  shall  be  protected  by  good  and  sufficient  trapdoors 
or  self-closing  hatches  or  safety  catches,  or  strong  guard  rails  at  least  3  feet  high, 
and  all  due  diligence  shall  be  used  to  keep  such  trapdoors  closed  at  all  times,  ex- 
cept when  in  actual  use  by  the  occupant  of  the  building  having  the  use  and  con- 
trol of  the  same.     (Rev.  Stat.  1899,  §  6435.) 

New  Jersey.— Laws  of  1904,  p.  156  (Comp.  Stat.  1910,  p.  3026).  The  open- 
ings of  all  hoistways,  hatchways,  elevators,  and  wellholes  upon  every  floor  of 
factories,  etc.,  shall  be  protected  by  trapdoors  or  guard  rails. 

New  York.— Labor  law  1909,  §  79.  If,  in  the  opinion  of  the  commissioner  of 
labor,  it  is  necessary  to  protect  the  life  or  limbs  of  factory  employees,  the  owner, 
agent,  or  lessee  of  such  factory  where  an  elevator,  hoisting  shafts,  or  wellhole  is 
used,  shall  cause,  upon  written  notice  from  the  commissioner  of  labor,  the  same  to 
be  properly  and  substantially  inclosed,  secured,  or  guarded,  and  shall  provide  such 
proper  traps  or  automatic  doors  so  fastened  in  or  at  all  elevator  ways,  except  pas- 
senger elevators  inclosed  on  all  sides,  as  to  form  a  substantial  surface  when 
closed,  and  so  constructed  as  to  open  and  close  by  action  of  the  elevator  in  its 
passage  either  ascending  or  descending.  The  commissioner  of  labor  may  inspect 
the  cable,  gearing,  or  other  apparatus  of  elevators  in  factories,  and  require  them 
to  be  kept  in  a  safe  condition.  (Thus  amended  by  Laws  1909,  chap.  299,  in  effect 
October  1,  1909.)  (Earlier  enactment.  Laws  1887,  chap.  462,  §  8,  amending  Laws 
1886,  chap.  408.) 

Sec.  81.  When,  in  the  opinion  of  the  commissioner  of  labor,  it  is  necessary, 
the  workrooms,  halls,  and  stairs  leading  to  the  workrooms  shall  be  properly 
lighted,  and  in  cities  of  the  first  class,  if  deemed  necessary  by  the  commissioner 
of  labor,  a  proper  light  shall  be  kept  burning  by  the  owners  or  lessee  in  the  pub- 
lic hallways  near  the  stairs  upon  the  entrance  floor  and  upon  the  other  floors 
on  every  work  day  in  the  year,  from  the  time  when  the  building  is  opened  for  use 
in  the  morning  until  the  time  it  is  closed  in  the  evening,  except  at  times  when 
the  influx  of  natural  light  shall  make  artificial  light  unnecessary.  Such  lights 
shall  be  independent  of  the  motive  power  of  such  factory. 

Ohio.— Gen.  Code  1910,  §  1027(4);  Laws  1910,  p.  42,  §  1.  Unused  elevator 
openings  to  he  railed  in  and  automatic  gates  to  be  placed  on  each  floor  where 
entrance  to  the  elevator  carriage  is  obtained. 

Sec.  1027  (6).  Lighting  of  hallways,  rooms,  approaches  to  rooms,  basements, 
etc.,  where  sufficient  daylight  is  not  obtainable. 
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Oklahoma.— Comp.  Laws  1909,  §  4030  (Laws  of  1907-8,  p.  509).  Elevators, 
hoisting  shafts,  or  welllioles  shall  he  provided  with  traps  or  automatic  doors 
whenever  it  is  deemed  necessary  by  the  factory  inspector. 

Oregon.— Gen.  Laws  1910,  §  5042.  The  openings  of  all  hoistways,  hatcliwaya, 
elevators,  and  wellholes  and  stairways  in  factories,  mills,  workshops,  warerooms, 
or  stores  shall  be  protected,  where  practicable,  by  good  and  sufficient  trapdoors, 
hatches,  fences,  gates,  or  other  safeguards,  and  all  due  diligence  shall  be  used 
to  keep  all  such  means  of  protection  closed,  except  when  it  is  necessary  to  have 
the  same  open  that  the  same  may  be  used.     (Laws  1907,  chap.  158,  p.  303,  §  3.) 

The  statute  adopted  by  the  people  of  Oregon  on  November  8,  1910,  by  virtue  of 
the  initiative  power,  provides  in  part  as  follows:  All  shafts,  wells,  floor  open- 
ings, and  similar  places  of  danger,  shall  be  inclosed. 

Pennsylvania.— Laws  1905,  No.  226,  §  12.  Elevators,  hoisting  shafts,  lifts, 
and  wellholes  to  be  properly  guarded,  and  automatic  doors  at  elevator  ways. 
Earlier  enactment,  act  of  1901,  Pub.  Laws,  322,  §  7. 

Sec.  13.  Workrooms,  halls,  and  stairways  to  be  kept  in  a  clean  and  sanitary 
condition  and  properly  lighted. 

Rhode  Island.— Gen.  Laws  1909,  chap.  78,  §  5.  Hoisting  shafts  and  wellholes 
in  factories,  etc.,  to  be  guarded. 

Laws  1910,  chap.  549,  §  1.  All  hoistway  and  elevator  openings  through  floors, 
where  there  is  no  shaft,  shall  be  protected  by  sufficient  railings,  gates,  trapdoors, 
etc.,  which  shall  be  kept  closed  when  not  in  use.  (Prior  enactment,  see  Gen. 
Laws  1909,  chap.  129,  §  16.) 

Tennessee. — Laws  1899,  chap.  401,  §  4.  Hatchways,  etc.,  in  factories,  to  be 
protected  by  trapdoors,  self-closing  hatches,  or  safety  catches. 

Washington.— Bem.  &  Bal.  Codes  &  Stat.  §  6589  (factory  act,  Laws  1905, 
chap.  84,  §  1,  as  amended  by  Laws  1907,  chap.  205).  Provision  similar  to  New 
York  labor  law,  §  79. 

West  Virginia.— Code  1906,  §  443;  Acts  1901,  chap.  19.  All  hatchways,  ele- 
vators, and  wellholes  shall  be  securely  guarded. 

Ontario.— Factories  act.  Ont.  Rev.  Stat.  1897,  chap.  256,  §  20(1)  (c).  Open- 
ings of  hoistways,  etc.,  to  be  protected. 

Qnebec.— Factories  act,  48  Vict.  chap.  32,  Rev.  Stat.  §  3024(3).  It  was  provid- 
ed that  openings  of  hoistways,  etc.,  should  be  protected  by  trapdoors  or  self-closing 
hatches  and  safety  catches. 

1859.  Construction  and  effect  of  the  enactments.—  As  to  the  mas- 
ter's duty  to  guard  vats,  pans,  etc.,  whicli  form  a  part  of  his  appli- 
ances, see  §§  1855,  1856,  an'e.  As  to  the  master's  liability  at  com- 
mon law  for  injuries  caused  by  leaving  dangerous  openings  unguard- 
ed, see  §§  879,  999,  ante.  As  to  the  master's  duty  at  common  law  in 
respect  to  lighting  the  place  of  work,  see  §  1005. 

In  some  cases  it  has  been  held  that  these  enactments  are  solely  for 
the  benefit  of  employees,  and  not  of  third  persons.^     And  the  Mis- 

1  In  one  case  a  fireman  who  had  fallen  the  building  on  the  theory  that  the  fail- 
into  an  unguarded  elevator  well  sought  ure  to  fence  it  constituted  a  breach 
to  recover  damages  from  the  owner  of    of    a    statutory    duty;    but    the    action 
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souri  statute  requiring  elevator  shafts  to  be  closed  on  every  floor 
while  the  elevator  was  not  in  use  has  been  held  not  to  be  designed 
for  the  protection  of  the  operator.^  But  it  has  been  held  that  the  pur- 
pose of  the  statute  is  not  merely  to  protect  employees  from  falling 
down  the  openings,  but  to  secure  them  from  injury  from  moving  ele- 
vators.* So  it  has  been  held  that  the  Michigan  statute  requiring  ele- 
vator shafts,  wellholes,  etc.,  to  be  guarded,  is  applicable  where  the 
elevator  did  not  fill  the  shaft,  but  left  unguarded  spaces  at  the  side 
through  which  a  servant  fell.* 


was  held  not  to  be  maintainable  for  the 
reason  that  the  title  of  the  enactment 
by  which  the  duty  was  imposed  showed 
tliat  it  was  intended  solely  for  the  pro- 
tection of  employees.  Hamilton  v.  Min- 
neapolis Desk  Mfg.  Co.  (1899)  78  Minn. 
3,  79  Am.  St.  Rep.  350,  80  N.  W.  693. 

So,  also,  it  was  held  in  Glaser  v. 
Rothschild  (1900)  221  Mo.  180,  22 
L.R.A.(N.S.)  1045,  120  S.  W.  1,  17  Ann. 
Cas.  576,  that  employees  only  are  en- 
titled to  the  protection  of  a  section  of 
a  statute  requiring  guards  around  ele- 
vator wells  in  every  manufacturing,  me- 
chanical, mercantile,  or  public  building 
in  the  state,  where  its  title  indicates 
that  it  relates  to  the  health  and  safety 
of  employee^,  and  all  sections  except 
two,  wherein  the  parties  are  mentioned 
for  whose  protection  the  act  is  intended, 
refer  in  express  terms  to  employees, 
and  those  two  are  silent  as  to  whom 
reference  is  made. 

A  regulation  made  under  §  79  of  the 
factory  act  of  1901  regarding  the  use 
of  a  gangway  when  a  ship  is  lying  at 
a  quay  was  held  to  be  applicable  to 
persons  employed  in  loading,  etc.,  a 
vessel,  and  not  to  affect  the  common-law 
liabilitv  of  the  shipowner  to  third  per- 
sons. 'O'Brien  v.  Arlit  [1907]  S.  C. 
975. 

2  The  Missouri  statute  is  not  designed 
for  the  protection  of  operatives  of  ele- 
vators. Latapie-Vigami<c  v.  Aslcew  Sad- 
rllenj  Co.  (1905)  193  Mo.  1,  91  S.  W. 
496.  The  court  said:  "The  language 
of  the  section,  together  with  the  con- 
text and  the  other  accompanying  pro- 
visions of  the  act,  clearly  demonstrates 
that  the  lawmakers  had  in  mind  pro- 
visions for  the  safety  of  the  employees 
in  large  factories,  and  that  the  section 
here  involved  was  intended  to  provide 
that  elevator  shafts  should  be  closed  on 


every  floor  of  the  building  while  the 
elevator  was  not  in  use,  so  as  to  pre- 
vent persons  working  around  the  same 
in  the  factory  from  falling  into  such 
elevator  shafts.  It  was  not  the  purpose 
of  the  framers  of  the  section  to  pre- 
scribe such  precautions  in  order  to  pro- 
tect the  person  whose  duty  it  was  to 
operate  or  run  the  elevator  while  so 
doing.  The  statute  leaves  the  duty  of 
the  master  to  the  servant  employed  to 
operate  the  elevator  the  same  as  it  was 
at  common  law." 

3  Alkire  v.  Gudahy  Packing  Co. 
(1910)  83  Kan.  373,  111  Pac.  440  (em- 
ployee slipped  and  fell  so  that  his  head 
protruded  into  an  unguarded  elevator 
well,  and  was  struck  by  a  descending 
elevator ) . 

*  In  Murphy  v.  Grand  Rapids  Veneer 
Works  (1906)  142  Mich.  677,  106  N. 
W.  211,  where,  because  of  the  fact  that 
the  walls  of  an  elevator  shaft  were 
thicker  at  the  base  than  at  the  top, 
there  was  at  the  third  floor  a  space 
14  inches  wide  and  7  feet  long  between 
the  walls  of  the  shaft  and  the  platform 
of  the  elevator,  which  completely  filled 
the  shaft  at  the  bottom,  it  was  held 
that  a  workman  who  fell  through  the 
opening  was  within  the  protection  of 
the  statute,  since  the  statute  imposes 
a  duty  on  manufacturers  to  protect 
their  employees  from  the  danger  of  fall- 
ing down  elevator  shafts  from  the  in- 
side, and  not  merely  a  duty  to  prevent 
people  from  accidentally  falling  down 
an  elevator  shaft  from  the  outside. 
The  court  said:  "The  other  provisions 
of  the  section  relate  to  the  require- 
ment of  automatic  doors  or  gates  at 
all  elevator  openings,  and  for  the  an- 
nual inspection  by  state  officers  of  ele- 
vator apparatus.  The  contention  of 
defendant  is  that  this  statutory  duty 
imposed  was  clearly  for  the  purpose  of 
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It  is  the  master's  duty  to  keep  the  safeguards  in  place  as  well  as 
to  furnish  them.' 

A  depression  in  the  floor  of  a  mill,  of  the  depth  of  the  floor,  made 
by  an  opening  in  the  same  at  a  place  where  the  elevator  passes  up 
and  down,  the  opening  being  closed  by  an  automatic  slide,  does  not 
constitute  a  violation  of  the  statute.* 

The  duty  of  the  owner  of  a  manufacturing  establishment  to  pro- 
vide an  inclosure  for  an  elevator  shaft,  under  IST.  Y.  Laws  1887,  chap. 
462,  §  8,  amending  ]Sr.  Y.  Laws  1886,  chap.  409,  arises  only  afttr  the 
inspector  has  declared  that,  in  his  opinion,  it  is  necessary  to  do  so  in 
order  to  protect  the  life  or  limbs  of  those  employed  in  the  establish- 
ment.'' Under  this  provision  it  was  held  that  where  an  employee, 
just  after  entering  a  building  on  a  dark  morning,  fell  into  a  hoistway 
which  had  been  left  open  by  a  coemployee  who  had  passed  through 
a  few  minutes  before,  it  was  for  the  jury  to  say  whether  the  protec- 
tion required  by  the  statute  was  given.' 

1860.  Protection  against  fire.—  Provisions  designed  to  protect  em- 
ployees in  factories  from  dangers  due  to  fire  have  been  passed  in  the 
majority  of  the  jurisdictions.  It  is  to  be  noted  that  some  of  these 
enactments  apply  to  buildings  generally,  and  not  solely  to  factories. 

preventing  people  from  accidentally  fall-  this  shaft  on  the  south  side  was  never 
ing  in  from  the  outside.  May  it  not  inclosed  and  secured.  This  space  was 
be  said  that  the  legislature  considered  left  by  building  a  lighter  wall  for  the 
the  safety  of  emploj'ees  whose  duty  upper  stories.  It  was  of  no  use  or 
brought  them  continually  in  contact  necessity  for  the  conduct  of  business, 
with  these  dangerous  places  on  the  in-  But  whether  a  shaft  is  built  within  or 
side  as  well  as  the  outside  of  elevators  ?  without  a  manufactory,  our  construe- 
That  the  legislative  intent  was  to  pro-  tion  of  the  statute  is  that  it  required 
tect  everybody  who  might  be  in  danger  such  shaft  to  be  properly  inclosed  and 
of  injury?  If  the  construction  insisted  secured  to  protect  all  who  had  occasion 
upon  by  the  defendant  is  given,  then  to  use  it,  and  that  in  this  case  tliat 
this  elevator  shaft  built  outside  the  statutory  duty  had  not  been  performed 
building,    with    doors    opening    into    it  by  defendant." 

from  the  different  floors,  was  properly  6  An  instruction  that  if  a  gate  to  an 

inclosed    and    secured,    and    no    further  elevator   well   was   furnished,   yet   kept 

duty  was  imposed  upon  defendant.     No  open  by  order  of  defendant,  there  was 

argument  is  necessary  to  show  that  an  not    a    compliance   with   the   ordinance 

opening  14  inches  wide  and  7  feet  long  requiring  such  hatchways  to  be  "eifect- 

between   the   edge   of   an   elevator  plat-  ually    barred    or    closed    by    railing    or 

form  and  the  wall  of  the  shaft,  if  not  gates    for   the   prevention   of    accidents 

inclosed,    is    an    unsafe    and    dangerous  therefrom,"  is  not  erroneous.     Wencller 

place  to  every  person  who  goes  up  or  v.  People's  House  Furnishing  Co.  (1901) 

down  on  that  elevator.     If  the  statute  165  Mo.  527,  65  S.  W.  737. 

requires  only  such  inclosure  and  securi-  ^  Hoard  v.  Blackstone  Mfg.  Co.  (1900) 

ty  as  will  prevent  people  from  the  out-  177  Mass.  69,  58  N.  E.  180. 

side   from    falling   in,    then    this    space  ">  Boehm  v.   Mace   (1892)    28  Abb.  N. 

between    the    platform    and    the    wall  C.  138,  18  N.  Y.  Supp.  106. 

miglit   be    of    any    dimensions.     In   the  »  McCauley  v.  Smith  (1892)  47  N.  Y. 

case  at  bar   it  may  be  well   said   that  S.  R.  500,  19  N.  Y.  Supp.  991. 
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England.— Factory  and  workshop  act  1901,  §  14,  subsec.  (1),  (2).  Owners  of 
factories  and  workshops  in  which  more  tlian  forty  persons  are  employed  are  re- 
quired to  furnish  fire  escapes.  In  buildings  constructed  before  the  passage  of  the 
original  act,  no  agreement  between  the  owner  and  the  occupier  will  relieve  the 
former  from  this  duty.  Subsec.  (4).  Proceedings  where  owner  alleges  that  oc- 
cupier ought  to  bear  or  contribute  to  the  expenses  of  complying  with  the  act. 
Subsec.  (6).  Fire  escapes  to  be  maintained  In  good  condition,  and  free  from  ob- 
structions. The  whole  of  a  tenement,  factory,  or  workshop  is  deemed,  for  the 
purposes  of  the  section,  to  be  one  factory,  and  the  owners  to  be  substituted  for  the 
occupier. 

Sec.  16,  subsec.  (1).  While  employees  are  within  a  factory  or  workshop,  the 
doors  must  not  be  fastened  in  such  a  manner  that  they  cannot  be  easily  and  im- 
mediately opened  from  the  inside.  Subsec.  (2).  In  factories  or  workshops  erected 
after  January  1,  1896,  the  doors  of  rooms  in  which  more  persons  than  ten  are  em- 
ployed shall,  except  in  the  case  of  sliding  doors,  be  constructed  so  as  to  open  out- 
wards. 

Colorado.— Stat.  Anno.  1911,  §  2506h  (act  of  1911,  §  8).  All  factories,  mills, 
etc.,  must  have  proper  and  sufficient  means  of  escape  from  fire  by  more  than  one 
way  of  egress,  which  shall  be  kept  free  from  obstruction ;  all  doors  are  to  open 
outward,  and  shall  not  be  fastened  during  working  hours;  hand  rails  shall  be 
provided  on  all  stairways ;  all  factories,  etc.,  in  which  females  are  employed,  shall 
have  the  stairs  properly  screened  at  the  side  and  bottom. 

Stat.  Anno.  1911,  §  2506 j  (act  of  1911,  §  9).  The  state  inspector  may,  if  neces- 
sary, compel  the  erection  of  fire  escapes. 

Georgia.— Code  1911,  §  3151  (Acts  1889,  p.  168).  Buildings  more  than  two 
stories  in  height,  used  in  the  third  or  higher  stories,  in  whole  or  in  part,  aa 
factories  or  workshops,  shall  be  provided  with  more  than  one  way  of  egress  from 
each  story  of  said  building,  above  the  second  story,  by  inside  or  outside  stairways, 
such  stairways  to  be  at  opposite  ends  of  each  story.  Outside  stairways  to  have 
railed  landings  connecting  with  each  story  by  doors  or  windows  opening  out- 
wardly, such  doors,  windows,  and  landings  to  be  kept  at  all  times  clear  of  ob- 
structions. All  the  main  doors  of  such  buildings,  both  inside  and  outside,  to  open 
outwardly,  and  each  fioor  to  be  supplied  with  fire  extinguishers. 

§  3153.  The  municipal  authorities  of  any  town  or  city  in  this  state  may,  li>' 
ordinance,  provide  that  the  provisions  of  this  article  shall  apply  to  all  buildings 
not  used  as  private  residences,  three  or  more  stories  in  height,  within  their  limits. 

Idabo. — Rev.  Code  1908,  §  1550.  It  Is  hereby  made  the  duty  of  every  person, 
firm,  or  corporation,  or  his  or  its  agents,  oflicers,  or  trustees,  owning  or  having  the 
management  or  control  of  any  public  hall,  office  building,  hotel,  school  building, 
factory,  or  other  structure  over  two  stories  in  height,  to  provide  and  furnish  sucli 
building  with  safe  and  suitable  metallic,  iron,  or  fireproof  ladders  of  sufiicient 
strength,  and  to  permanently  and  securely  attach  the  same  to  the  outside  or  outer 
walls  of  such  buildings,  in  such  manner  and  in  such  position  as  to  be  adjacent  to 
the  windows,  and  convenient  and  easy  of  access  to  the  occupants  of  such  buildings 
in  case  of  fire. 

Sec.  1551.  Such  metallic,  iron,  or  fireproof  ladders  must  connect  with  each 
floor  above  the  first,  and  be  well  fastened  and  secure  and  of  sufficient  strengtli, 
and  must  extend  from  the  first  story  to  the  upper  stories  of  such  building  or  to 
the  cornice  thereof. 


§  1860]  STATUTES  RELATIVE  TO  FACTORIES.  5703 

Illinois.- Kurd's  Rev.  Stat.  1908,  p.  1111  (Laws  of  1899,  p.  220).  All  build- 
ings four  or  more  stories  in  height,  except  those  used  for  private  residences,  to  be 
provided  vvfith  one  or  more  outside  metallic  ladder  or  stair  lire  escapes.  (For 
earlier  provision,  see  act  of  June  29,  1885.) 

Indiana.— Burna's  Anno.  Stat.  1908,  §  3841.  Buildings  in  which  persons  are 
employed  above  the  second  floor  in  a  factory,  workshop,  or  mercantile  or  other 
establishment  to  be  provided  with  proper  ways  of  egress  or  means  of  escape  from 
fire,  which  shall  be  kept  free  from  obstruction,  in  good  repair,  and  ready. for  use  at 
all  times;  all  the  rooms  above  the  second  story  to  be  provided  with  more  than  one 
way  of  e^:resjs  leading  to  fire  escapes  on  the  outside  or  to  stairways  on  the  inside; 
all  external  doors  to  open  outward,  and  all  windows  open  outward  or  upward. 

Sees.  3842  et  seq.    Regulations  in  respect  to  the  sufficiency  of  the  fire  escapes. 

Iowa.—  Code  Supp.  1907,  §  4999-a6.  The  owners,  proprietors,  and  lessees  of 
all  buildings,  structures,  or  inclosures  of  three  or  more  stories  in  height,  now  con- 
structed or  hereafter  to  be  erected,  shall  provide  for  and  equip  said  buildings  and 
structures  with  such  protection  against  fire  and  means  of  escape  from  such  build- 
ings as  shall  hereafter  be  set  forth  in  this  bill. 

Sec.  4999-a8.     Specifications  as  to  number  and  construction  of  fire  escapes. 

Sec.  4999-a9.  Signs  indicating  location  of  fire  escapes  shall  be  posted  at  all 
entrances  to  elevators,  stairway  landings,  and  in  all  rooms.  [30  G.  A.  chap.  136, 
§  4.] 

Code  Supp.  1902,  §  4999g.  It  is  provided  that  each  manufactory  or  warehouse 
shall  have  one  tire  escape  for  each  5,000  superficial  feet  of  area,  if  not  more  than 
twenty  persons  be  employed  in  the  same,  and  if  more  than  twenty  then  additional 
fire  escapes  must  be  provided.     [29  G.  A.  chap.  150,  §  3.] 

Kansas.-  Gen.  Stat.  1909,  §  4677.  Hand  rails  to  be  provided  in  all  stairways 
in  manufacturing  establishments;  stairs  to  be  secured  at  the  sides  and  ends,  and 
all  doors  to  be  so  constructed  as  to  open  outwardly,  and  to  be  neither  locked, 
bolted,  nor  fastened  during  working  hours. 

Sec.  4678.  Buildings  three  or  more  stories  high  to  be  provided  with  fire 
escapes  equipped  with  balconies  which  embrace  at  least  two  windows  at  each  floor. 

Kentucky.— Stat.  1909,  §  4522  (Act  Feb.  13,  1888).  All  buildings  of  three  or 
more  stories  in  height,  in  every  city  of  more  than  ten  thousand  inhabitants,  ex- 
cepting private  residences  and  stores  and  warehouses  in  which  not  more  than 
twenty  persons  are  employed,  shall  be  provided  with  one  or  more  permanent 
metallic  ladders  or  fire  escapes,  extending  from  the  first  story  to  the  upper 
stories  of  such  buildings,  and  above  the  roof  and  on  the  outer  walls  thereof,  in 
such  location,  numbers,  and  character  of  construction  as  the  chief  of  fire  depart- 
ment or  chief  fire  officer  of  each  such  city  may  determine. 

Sec.  4523.  If  the  owner  of  the  building  fails  to  take  steps  looking  to  com- 
pliance with  the  requirements,  then  the  agent,  lessee,  or  occupant,  who  is  jointly 
liable  for  the  violation  of  the  provisions  of  this  act,  must  have  the  work  per- 
formed at  his  own  expense,  and  for  which  a  lien  on  the  building  and  grounds  is 
hereby  declared  to  exist  after  record  in  the  office  of  the  county  clerk. 

Maine.— Rev.  Stat.  3903,  chap.  28,  §  38  (as  amended  by  Laws  1909,  chap.  194). 
All  buildings  in  which  any  trade,  manufacture,  or  business  is  carried  on  requiring 
the  presence  of  workmen  above  the  first  floor  shall  be  provided  with  suitable  and 
sufficient  fire  escapes,  outside  stairs,  or  ladders. 

Chap.  40,  §  45.  Inspector  of  factories  is  directed  to  enforce  the  provision 
relative  to  the  swinging  of  doors  and  fire  escapes  in  chap.  28,  §§  37,  38. 
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Maryland.— Laws  1896,  chap.  3C4.  Sweatshops  to  be  provided  wit]i  fire 
escapes. 

Massachusetts.— Laws  1907,  chap.  503,  §  1.  Buildings  in  which  ten  or  more 
persons  are  employed  above  the  second  story  in  a  factory,  workshop,  mercantile, 
or  other  establishment  to  be  equipped  with  fire  escapes.  Earlier  enactment,  Rev. 
Laws  1902,  chap.  104,  §  25;  Laws  1877,  chap.  214. 

Laws  1905,  chap.  347.    Fire  escapes  to  be  kept  unobstructed. 

Michigan. —  Comp.  Laws,  §  5534.  Fire  escapes  to  be  provided  in  factories, 
mills,  warehouses,  or  workshops  more  than  two  stories  in  height.  (Laws  1883, 
No.  170,  §  2.) 

Sec.  5347.  Same  provision  as  to  manufacturing  establishments  generally. 
(Laws  1895,  No.  184,  §  6.) 

Sec.  5359.  Responsibility  for  constructing  or  repairing  fire  escapes,  elevators, 
and  other  permanent  improvements  ordered  by  inspector  rests  on  owner  of  build- 
ing.    (Laws  1897,  chap.  111.) 

Minnesota. —  Rev.  Laws  1905,  §  1816.  Fire  escapes  and  doors  opening  oat- 
wards  to  be  provided  in  mills,  factories,  and  workshops. 

Sec.  1817.  At  least  one  external  fire  escape  to  be  provided  in  every  factory, 
mill,  or  workshop  more  than  two  stories  high,  and  as  many  more  as  the  labor 
commissioner  may  require. 

Sec.  1818.     Means  of  egress.     Hand  rails  on  stairways. 

Missouri. — Rev.  Stat.  1909,  §  7831.  All  manufacturing,  mechanical,  mercan- 
tile, or  other  establishments  in  this  state,  of  two  or  more  stories  in  height,  in 
which  twenty  or  more  persons  are  employed  above  the  first  floor  thereof,  shall  be 
provided  with  at  least  one  or  more  outside  iron  fire  escapes.  For  every  twenty 
persons  employed  on  every  floor  above  the  second  floor  of  such  establishment, 
there  shall  be  one  rope  or  portable  fire  escape,  and  each  story  shall  be  amply  sup- 
plied with  means  for  extinguishing  fire.     (Rev.  Stat.  1899,  §  6436.) 

Sec.  7832.  In  all  such  establishments  the  main  doors,  both  inside  and  outside, 
shall  open  outwardly,  when  the  inspector,  in  writing,  so  directs;  and  no  outside 
or  inside  door  of  any  building  wherein  labor  is  employed  shall  be  so  locked, 
bolted,  or  otherwise  fastened  during  the  hours  of  labor  as  to  prevent  egress. 
(Rev.  Stat.  1899,  §  6437.) 

Sec.  7834.  No  explosive  or  inflammable  compound  shall  he  used  in  any  establish- 
ment in  this  state  where  labor  is  employed,  in  such  place  or  manner  as  to  ob- 
struct or  render  hazardous  the  egress  of  operatives  in  case  of  fire.  (Rev.  Stat. 
1899,  §  6439.) 

See.  10,666.  External  fire  escapes  to  be  provided  by  owner,  proprietor,  lessee, 
or  keeper  of  certain  buildings  of  more  than  three  stories  in  height,  factories 
being  one  of  those  mentioned. 

Nebraska.— Comp.  Stat.  1911,  §  3565  (§  15).  Every  building  more  than  two 
stories  high,  and  containing  above  the  ground  floor  sleeping  apartments,  offices, 
assembly  hall,  workrooms,  etc.,  designed  for  occupancy  by  fifteen  or  more  persons, 
shall  be  provided  with  one  [or]  more  fireproof  stairways,  chutes,  or  toboggans 
constructed  on  the  outside  thereof.     [1909,  H.  R.  26.] 

New  Jersey.—  Laws  of  1904,  p.  156  (Comp.  Stat.  1910,  p.  3026).  Doors  of 
factories,  etc.,  shall  open  outward  and  be  kept  unlocked  during  working  hours. 

P.  159  (Comp.  Stat.  1910,  p.  3028).  Explosives  or  inflammable  compounds 
shall  not  he  kept  in  a  factory  in  such  a  way  as  to  render  hazardous  the  egress  of 
operatives  in  case  of  fire. 
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PP.  163  et  seq.  (Comp.  Stat.  1910,  pp.  3030  et  seq).  External  fire  escapes 
to  be  provided  in  factories,  workshops,  mills,  or  places  where  the  manufacturing 
of  goods  is  carried  on.    Manner  of  construction  prescribed. 

For  earlier  enactment,  see  P.  L.  1890,  p.  101  (N.  J.  Comp.  Laws,  p.  2326).  See 
also  N.  J.  Comp.  Laws,  pp.  2325  et  seq.,  for  various  legislative  enactments  author- 
izing municipalities  to  require  fire  escapes.l 

New  York. —  Labor  law,  1909,  §  80.  Hand  rails  shall  be  provided  on  all  stair- 
ways in  factories,  and  the  steps  of  the  stairways  shall  be  covered  with  rubber  if, 
in  the  opinion  of  the  commissioner  of  labor,  the  safety  of  employees  would  be  pro- 
moted thereby.    All  doors  are  to  open  outward. 

No  door,  window,  or  other  opening  on  any  floor  of  any  factory  shall  be  ob- 
structed by  stationary  metal  bars,  grating,  or  window  mesh.  Any  metal  bars, 
grating,  or  window  mesh  provided  for  in  such  doors,  windows,  or  openings  shall 
be  so  constructed  as  to  be  readily  movable  or  removable  from  the  interior  in  such 
a  manner  as  to  afford  the  free  and  unobstructed  use  of  such  doors,  windows,  or 
openings  for  purposes  of  egress  in  case  of  need.  (As  amended  by  Laws  of  1910, 
chap.  461.) 

Sec.  82.  Such  fire  escapes  as  may  be  deemed  necessary  by  the  commissioner 
of  labor  shall  be  provided  on  the  outside  of  every  factory  in  this  state,  consisting 
of  three  or  more  stories  in  height.  Each  escape  shall  connect  with  each  floor 
above  the  first,  and  shall  be  of  sufficient  strength,  well  fastened  and  secured,  and 
shall  have  landings  or  balconies  not  less  than  6  feet  in  length  and  3  feet  in  width, 
guarded  by  iron  railings  not  less  than  3  feet  in  height,  embracing  at  least  two 
windows  at  each  story,  and  connected  with  the  interior  by  easily  accessible  and 
unobstructed  openings.  The  balconies  or  landings  shall  be  connected  by  iron 
stairs,  not  less  than  18  inches  wide,  with  steps  of  not  less  than  6  inches  tread, 
placed  at  a  proper  slant  and  protected  by  a  well-secured  hand  rail  on  both  sides, 
and  shall  have  a  drop  ladder  not  less  than  12  inches  wide,  reaching  from  the 
lower  platform  to  the  ground.  The  windows  or  doors  to  the  landing  or  balcony  of 
each  fire  escape  shall  be  of  sufficient  size,  and  located,  as  far  as  possible,  con- 
sistent with  accessibility  from  the  stairways  and  elevator  hatchways  or  openings, 
and  a  ladder  from  such  fire  escapes  shall  extend  to  the  roof.  Stationary  stairs 
or  ladders  shall  be  provided  on  the  inside  of  every  factory,  from  the  upper  story 
to  the  roof,  as  a  means  of  escape  in  case  of  fire.  For  earlier  enactment,  see  factory 
act  1886,  §  6,  as  amended  by  Laws  1890,  chap.  398,  and  Laws  1892,  chap.  673.  See 
also  Laws  1887,  chap.  462,  §  10. 

Sec.  83a  (amended,  Laws  1912,  chap.  330),  §  83a.  Fire  drills  required  in 
factories  in  which  there  are  twenty-five  persons  or  mdre  regularly  employed 
above  the  first  or  ground  floor.     (Inserted  by  Laws  1912,  chap.  330.) 

Sec.  83b.  Factory  buildings  over  90  feet  in  height,  in  which  wooden  flooring  or 
wooden  trim  is  used,  and  more  than  200  people  are  regularly  employed  above  the 
7th  floor,  to  be  equipped  with  automatic  sprinkler  system.  (Inserted  by  Laws 
1912,  chap.  332.) 

Sec.  83c.  Waste  materials  and  rubbish  to  be  deposited  in  fireproof  receptacles. 
All  gas  jets  to  be  properly  protected.  Smoking  is  prohibited.  (Inserted  by  Laws 
1912,  chap.  329.) 

North  Dakota.— Rev.  Code  1905,  §  2175.     The  owners  and  proprietors  of  all 

1  In  De  Ginther  v.  New  Jersey  Home  was  held  that  the  act  of  1890  repealed 
(1895)   58  N.  J.  L.  354,  33  Atl.  968,  it    the  earlier  acts  of  1882  and  1888. 
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hotels,  factories,  etc.,  over  two  stories  in  height,  are  required  lo  provide  safe  and 
suitable  fire  escapes  fi-om  all  rooms  above  the  second  story  (Laws  1883,  chap. 
58,  §  1). 

Sec.  2177.  All  doors  of  ingress  and  egress  in  all  buildings  used  for  public  as- 
semblages of  any  character  in  this  state,  including  factories,  sliall  be  so  con- 
structed as  to  open  and  swing  outward,  and  doorways  shall  not  be  less  tlian  4 
feet  in  width,  with  proper  landings  and  stairways  of  at  least  equal  width. 
[1887,  chap.  54,  §  1;  Eev.  Codes  1899,  §  1719.] 

Ohio.— Gen.  Code  1910,  §§  4658,  4659.  Factories,  workshops,  etc.,  over  two 
stories  high,  to  be  provided  with  convenient  exits  from  the  different  stories.  If 
the  building  is  over  three  stories  in  height,  a  life-saving  net  shall  be  provided. 
(Eev.  Stat.  §  2573.) 

Sec.  1006.     Hand  rails  to  be  provided  for  stairways. 

Sec.  12579.  Any  buildings  capable  of  containing  fifty  or  more  persons  shall  be 
provided  with  doorways  and  escapes  to  permit  the  audience  to  escape  therefrom 
within  a  reasonable  time. 

Sec.  12580.     Doors  to  open  outward. 

Sec.  12589.  Buildings  used  as  factories,  etc.,  over  two  stories  in  height,  shall 
be  equipped  with  fire  escapes. 

Laws  1908,  p.  30,  §  4.  Visitors  of  factories  where  women  and  children  are 
employed  are  to  see  that  proper  fire  escapes  are  provided. 

Oklahoma Comp.  Laws  1909,  §  4032   (Laws  of  1907-8,  p.  509).    Hand  rails 

to  be  provided  on  all  stairways  in  factories;  stairs  to  be  screened,  all  doors  to 
open  outward,  and  to  be  left  unfastened  during  working  hours. 

Sec.  4034  (Laws  of  1907-8,  p.  509).  Fire  escapes  to  be  provided  on  tlie  out- 
side of  factories  of  more  than  two  stories  whenever  deemed  necessary  by  the 
factory  inspector. 

Pennsylvania Purdon's  Dig.  Supp.  1904-1909,  p.  5500,  §§   1  et  seq.    (Laws 

1905,  P.  L.  359,  §  22 ) .  Buildings  used  as  factories  above  the  second  floor  to  be 
equipped  with  fire  escapes.  Earlier  enactments,  act  July  11,  1879,  P.  L.  128, 
amended,  act  July  3,  1885,  P.  L.  68. 

Laws  1897,  No.  37,  §  2.  Factory  inspector  may  order  the  erection  of  fire 
escapes  in  "sweatshops." 

Bhode  Island.— General  Laws  1909,  chap.  129,  §  1.  Factories  three  or  more 
stories  in  height  to  be  provided  with  outside  metallic  fire  escapes.  Earlier  enact- 
ment. Laws  1890,  chap.  826. 

P.  L.  1878,  chap.  688,  §  23,  provides  as  follows:  Every  building  already  built 
or  hereafter  to  be  erected,  in  which  twenty-five  or  more  operatives  are  employed 
in  any  of  the  stories  above  the  second  story,  shall  be  provided  with  proper, 
sufiicient,  strong,  and  durable  metallic  fire  escapes  or  stairways  constructed  as 
required  by  the  act,  unless  exempted  therefrom  by  the  inspector  of  buildings, 
which  shall  be  kept  in  good  repair  by  the  owner  of  such  building,  and  no  person 
shall  at  any  time  place  any  encumbrance  upon  such  fire  escapes. 

The  act  further  provides  that  the  supreme  court  may  restrain  by  injunction 
any  violation  of  the  act,  and  may,  according  to  the  course  of  equity,  secure  the 
fulfilment  and  execution  of  the  provisions  thereof;  and  the  act  further  provides 
for  a  penalty  for  violation  thereof. 

South  Dakota.— Comp.  Laws  1910,  §  3163  (Laws  1887,  chap.  54,  §  1).  Doors 
of  ingress  and  egress  in  factories  to  open  outward. 
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Sec.  3164  (§  4).  Factories  of  two  or  more  stories  to  be  provided  with  fire 
escapes. 

Texas.— Code  1898,  art.  337.     Fire  escapes  to  be  provided. 

Vermont.— Pub.  Stat.  1906,  §  5512;  Laws  1892,  chap.  83.  Fire  escapes  on 
factories,  mills,  and  workshops  more  than  two  stories  high,  where  persons  are 
employed  above  second  story. 

Wisconsin.—  Sanborn  &  B.  Stat.  Supp.  1906,  §  1636-4  (Laws  1901,  chap.  349, 
§  1).  Buildings  more  than  two  stories  high,  and  containing  above  the  ground 
floor  rooms  intended  for  occupancy  by  twenty-five  or  more  persons,  to  be  provided 
with  fire  escapes.  Earlier  enactment,  Sanborn  &  B.  Stat.  Supp.  §  4575a,  as 
amended  by  Laws  1895,  chap.  355. 

Sec.  4390.     Doors  to  open  or  swing  outwardly.     Fire  escapes. 

Ontario.— Factories  act,  Ont.  Rev.  Stat.  chap.  256,  §  21,  subsec.  (1).  Means 
for  preventing  fires. 

Subsecs.  (2)  and  (3),  as  amended  by  Laws  1901,  chap.  35m,  §  3,  and  Laws 
1902,  chap.  36,  §  1.  Tower  stairways  with  iron  doorways  and  external  iron  or 
other  uninflammable  fire  escapes  on  the  outside  of  the  building  are  to  be  pro- 
vided. 

Shops  regulation  act,  Ont.  Rev.  Stat.  1897,  chap.  257,  §  15.  In  addition  to 
■existing  requirements  as  to  fire  escapes,  wire  or  rope  to  be  provided  in  every  shop 
above  two  stories  in  height. 

See.  38.  Every  shop  to  be  provided  with  proper  means  and  facilities  of  escape 
in  case  of  fire. 

Municipal  act,  Ont.  Rev.  Stat.  1897,  chap.  223,  §  542,  subsce.  14.  Munici- 
palities are  empowered  to  make  by-laws  for  securing  employees  against  injuries 
from  fire. 

Quebec. — Factories  act  (48  Vict.  chap.  32),  Rev.  Stat.  §  3025.  Doors  to  open 
outwardly,  and  in  factories  of  more  than  three  stories  in  height,  fire  escapes  to 
bo  provided. 

New  South  Wales.— Factory  act  1909,  No.  28,  §  12  (amending  factory  act 
ISnfi).     Provision  as  to  fire  escapes. 

1861.  Construction  and  effect  of  these  enactments.—  The  duty  of 
erecting  fire  escapes  did  not  exist  at  common  law,  but  is  solely  of  stat- 
utory origin.^  See  §  905,  ante.  But  it  has  been  held  that  the  duty 
imposed  by  the  statute  is  not  the  full  measure  of  the  master's  duty 
in  this  respect.* 

1  Pauley  v.   Steam  Gauge  &  Lantern        The   duty   to   erect   fire   escapes,    ira- 

•Oo.   (1892)   131  N.  Y.  90,  15  L.R.A,  194,  posed  by  the   statute,   "is  a  new  duty, 

29  N.  E.  999;   Hnda  v.  American  Glu-  having   no   other   origin    and   no   other 

■cose  Go.  (1897)  154  N.  Y.  474,  40  L.R.A.  measure,  and  cannot  be  made  to  outrun 

411,   48   N.   E.   897;    Maioroa  v.   Myers  or  exceed  the  terms  of  the  act."    Pauley 

(1909)    131   App.   Div.   210,   115  N.  Y.  v.  Steam  Gauge  &  ham,tem  Go.    (1892) 

Supp.  923.  131  N.  Y.  90,  15  L.R.A.  194,  29  N.  E. 

The  duty  of  providing  a  building  with  999. 
fire   escapes   did   not   exist   at   common        2  The  statutes  relating  to  fire  escapes 

law,  but  has  its  origin  and  measure  in  do  not  relieve  the  master  in  any  degree 

the  statute.     Landgraf  v.  Kuh    (1901)  from  his  common-law  liability  to  exer- 

188  111.  484,  59  N.  E.  501.  cise   care  to   provide  means   for  escape 
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Although  the  acts  of  this  character  are  remedial,  and  consequently 
ought  to  receive  a  liberal  construction,  so  as  to  secure  the  beneiits  in- 
tended, yet  the  person  sought  to  be  charged  with  the  duty  must  be 
clearly  brought  -within  the  classes  designated.* 

Certain  statutes  provide  that  there  shall  be  erected  such  fire  es- 
capes as  the  building  commissioner  or  other  designated  public  offi- 
cer shall  require,  and  under  statutes  of  this  character  it  has  been  held 
that  there  is  no  liability  on  the  part  of  the  owner  until  some  action 
has  been  taken  by  the  designated  public  offieer.*  But  the  contrary 
rule  prevails  in  other  cases.*    A  certificate  of  approval  of  a  fire  es- 


for  his  servants  in  case  of  fire;  they 
simply  prescribe  the  minimum  of  what 
he  shall  do  in  that  respect  to  escape 
the  penalty.  Dakan  v.  Chase  &  Son 
Mercantile  Co.  (1906)  197  Mo.  238,  94 
S.  W.  944.  The  court  said :  "In  other 
words,  the  common  law  applied  to  the 
situation  the  general  rule  of  conduct 
to  be  observed  by  the  master  in  caring 
for  the  safety  of  his  servants;  that  is, 
reasonable  care  commensurate  with  the 
danger  reasonably  to  be  apprehended. 
Whatever  such  reasonable  care  would 
suggest  as  the  duty  of  one  in  the  situa- 
tion of  this  master,  whether  it  be  the 
furnishing  of  one  well-known  device  or 
another,  the  common  law  required  in 
this  case." 

8  In  Arms  v.  Ayer  (1901)  192  111. 
601,  58  L.R.A.  277,  85  Am.  St.  Rep. 
357,  61  N.  E.  851,  it  was  held  that  a 
statute  requiring  the  placing  of  fire 
escapes  on  buildings  will  not  be  ex- 
tended to  persons  or  to  requirements 
not  fairly  within  the  provisions  of  the 
act. 

iGreenhaus  v.  Alter  (1898)  30  App. 
Div.  585,  52  N.  Y.  Supp.  268;  Maker 
V.  Slater  Mill  &  Power  Go.  (1888)  15 
R.  I.  112,  23  Atl.  63  (criminal  prose- 
cution ) . 

In  McCullooh  v.  Ayer  ( 1899 )  96  Fed. 
178,  the  Maker  Case  was  followed,  the 
question  being  whether  the  landlord 
or    the    tenant   was   the   person   liable. 

5  In  Arnold  v.  'National  Starch  Co. 
(1909)  194  N.  Y.  42,  21  L.R.A.(N.S.) 
178,  86  N.  E.  815,  it  was  held  that  an 
order  of  a  factory  inspector  to  place 
fire  escapes  on  a  factory  is  not  neces- 
sary to  make  it  the  duty  of  the  owner 
to  do  so,  under  a  statute  providing 
that  such  fire  escapes  as  may  be  deemed 


necessary  by  the  factory  inspector  shall 
be  provided  on  the  outside  of  every 
factory,  and  describing  their  form,  loca- 
tion, and  method  of  construction.  The 
court  cites  McLaughlin  v.  Armfield 
(1890)  58  Hun,  376,  12  N.  Y.  Supp. 
164,  and  Willy  v.  Mulledy  (1879)  78 
N.  Y.  310,  34  Am.  Rep.  536,  which  are 
cases  involving  tenants,  but  makes  no 
mention  of   Grecnliaus  v.  Alter,  supra. 

In  McLaughlin,  v.  Armfield,  supra,  the 
court  held  that,  under  the  statute  (§ 
16  of  title  14  of  chap.  583  of  the  Laws 
of  1888),  directing  that  any  building 
occupied,  or  built  to  be  occupied,  as  a 
manufactory,  "shall  be  provided  with 
such  fire  escapes  and  doors  as  shall  be 
directed  and  approved  by  the  commis- 
sioner," the  duty  rests  upon  the  owner 
to  bring  the  subject  before  the  commis- 
sioner and  obtain  his  direction  in  the 
premises;  and  the  owner  cannot  avoid 
responsibility  by  alleging  that  the  stat- 
ute does  not  absolutely  require  fire 
escapes,  but  only  such  fire  escapes  as 
shall  be  directed  or  approved  by  the 
commissioner. 

In  Arms  v.  Ayer  (1901)  192  111.  601, 
58  L.R.A.  277,  85  Am.  St.  Rep.  357,  61 
N.  E.  851,  it  was  held  that  notice  from 
the  inspector  is  not  necessary  to  charge 
the  owner  of  a  building  with  the  duty 
of  placing  a  fire  escape  thereon,  under 
a  statute  providing  that  Avithin  three 
months  after  the  passage  of  the  act,  all 
buildings  of  certain  kinds  shall  be  pro- 
vided with  fire  escapes,  although  one 
section  provides  that  any  person  "who 
shall  be  required"  to  place  fire  escapes 
on  his  building  shall  obtain  a  permit, 
such  requirement  referring  to  the  duty 
imposed  by  the  statute  itself,  and  not 
to  any  act  of  the  inspector. 

In  Oarrigan  v.  SiilhceU  (1903)  97 
Me.   247,    61   L.R.A.   163,   54   Atl.    389, 
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cape,  granted  to  the  owner  of  a  building,  operates  in  favor  of  his 
successor  in  title. ^ 

In  some  statutes,  in  which  the  duty  of  erecting  the  fire  escapes  is 
placed  upon  the  "owner"  of  the  factory,  it  has  been  held  that  the 
word  "owner"  refers  to  the  person  operating  the  business,  and  not  to 
the  owner  of  the  building.''    But  the  wording  of  some  statutes  makes 


it  was  held  that  action  by  the  municipal 
authorities  is  not  necessary  to  charge 
the  owner  of  a  building  with  liability 
for  failure  to  provide  fire  escapes,  under 
a  statute  requiring  buildings  to  be 
equipped  with  them,  and  directing  such 
authorities  to  make,  annually,  careful 
inspection  of  the  safeguards  provided, 
pass  upon  their  sufficiency,  and  notify 
the  owner  of  the  building  in  case  they 
are  insvifficient,  and  imposing  a  penalty 
on  him  for  failure  to  comply  with  their 
recommendations. 

eBonhright  v.  Schoettler  (1903)  1 
L.R.A.(N.S.)  1091,  64  C.  C.  A.  212,  127 
Fed.  320.  It  was  also  held  that  a 
provision  in  an  act  amending  a  statute 
requiring  the  placing  of  fire  escapes  on 
buildings,  that  nothing  in  the  act  shall 
interfere  with  fire  escapes  now  in  use, 
approved  by  the  proper  authorities, 
saves  from  the  operation  of  the  statute 
fire  escapes  which  had  been  officially 
approved  under  the  former  statute. 

7  The  duty  imposed  by  the  act  of 
June  11,  1879  (P.  L.  128),  to  erect  fire 
escapes  in  certain  factories,  etc.,  at- 
taches to  the  owner  who  occupies  the 
premises  and  places  the  operatives  in 
a  position  of  danger,  and  enjoys  the 
benefit  of  their  services.  Schott  v. 
flwrrei/  (1884)  105  Pa.  222,  51  Am. 
Rep.  201;  Keely  v.  O'Conmsr  (1884) 
106  Pa.  321.  In  the  former  case  the 
court  said:  "But  the  question  which 
more  immediately  concerns  us  is,  who 
is  the  'owner'  of  a  factory  within  the 
meaning  of  the  act?  The  plaintiff  con- 
tends that  the  owner  is  the  person  who 
holds  the  fee  in  the  land  on  which  the 
factory  building  stands.  The  word 
'factory'  is  a  contraction  of  manufac- 
tory, which  Webster  defines  to  be  a 
building,  or  collection  of  buildings,  ap- 
propriated to  the  manufacture  of  goods. 
But  a  manufactory  is  something  more 
than  a  building.  It  includes  not  only 
the  building,  but  the  machinery  neces- 
sary to  produce  the  particular  goods 
manufactured,  and  the  engines  or  other 
power  requisite  to  propel  such  machin- 


ery. A  building  with  only  bare  walls 
and  a  roof  would  no  more  be  a  manu- 
factory than  it  would  be  a  hotel.  Such 
a,  building  would  be  a  mere  shell,  and 
would  not  impose  the  duty  of  erecting 
fire  escapes  upon  anyone.  It  is  only 
when  it  is  completed  by  the  addition  of 
machinery,  and  operatives  are  intro- 
duced to  assist  in  the  manufacture,  that 
the  duty  of  erecting  fire  escapes  at- 
taches. To  whom  does  that  duty  at- 
tach? Clearly,  to  the  occupant  in  pos- 
session, who  places  the  operatives  in 
a  position  of  danger,  and  enjoys  the 
benefit  of  their  services.  If  he  is  the 
lessee  of  the  building,  then  he  is  a  ten- 
ant in  possession.  For  all  practical 
purposes  he  is  the  owner  until  the  end 
of  his  term,  which  may  be  in  one  year 
or  in  one  hundred  years.  There  is  a 
large  amount  of  property  held  in  re- 
version in  the  city  of  Philadelphia. 
Some  of  the  leases  are  for  a  term  of 
several  hundred  years.  However  long 
the  term,  the  lessee  is  but  a  tenant  for 
years;  the  fee  is  in  him  that  hath  the 
reversion.  Yet  the  broad  principle  con- 
tended for  would  make  the  reversioner, 
who  has  practically  parted  with  all 
control  of  the  property,  responsible  for 
the  neglect  of  the  tenant  in  possession 
to  put  up  fire  escapes.  And  this  would 
be  so  even  if  the  property  leased  had 
been  a  vacant  lot,  and  the  factory  build- 
ing had  been  erected,  and  the  machinery 
placed  therein  by  the  tenant  subsequent 
to  the  lease.  We  cannot  impute  to  the 
legislature  an  intention  of  doing  a  thing 
so  palpably  unjust  and  absurd  as  this. 
When,  therefore,  they  used  the  word 
'owner'  in  this  connection,  it  is  plain 
the  owner  at  the  time  of  the  injury 
was  contemplated,  without  regard  to 
the  quantity  or  duration  of  his  estate. 
It  will  be  noticed  that  the  act  does  not 
say  the  owner  of  the  factory  building 
or  of  the  ground  on  which  it  stands." 
In  Lee  v.  Smith  (1885)  42  Ohio  St. 
458,  51  Am.  Rep.  839,  it  was  held  that 
section  2573  of  Revised  Statutes,  as 
amended  April  19,  1893  (80  0.  L.  188), 
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it  plain  that  the  owner  of  the  building  is  the  person  upon  whom  the 
duty  is  imposed.'     See  §  1913,  post. 

It  is  clear  that  the  owner  of  a  factory  upon  whom  is  imposed  the 
statutory  duty  of  erecting  a  fire  escape  does  not  fulfil  his  whole  duty 
by  erecting  one,  but  it  must  be  maintained  in  a  condition  for  use.' 
But  no  liability  attaches  to  the  owner  where  the  escape  has  been  ob- 


doea  not  impose  upon  any  owner  in  fee 
of  a  building  more  tlian  two  stories 
liigli,  tlie  duty  to  provide  a  convenient 
exit  from  tlie  different  upper  stories  of 
said  buildings  when  such  owner  is  not 
in  possession  or  control  thereof,  al- 
though his  tenant  in  possession  and 
control  of  the  building  may  use  the 
same  as  a  factory  or  workshop.  The 
court  said:  "If  the  business  of  manu- 
facturing in  the  building  is  discon- 
tinued, the  duty  of  providing  fire 
escapes  does  not  rest  on  any  owner,  as 
it  does  not  where  such  business  was 
never  commenced.  The  owner  of  a 
building  may  have  no  interest  in  the 
use  to  which  it  is  applied.  Hence  the 
owner  of  a  building  and  the  owner  of 
a  factory  which  is  conducted  in  the 
building  may  be  different  persons;  and 
when  this  is  so,  the  owner  of  the  fac- 
tory, and  not  the  owner  in  remainder 
or  reversion  of  the  building,  is  the  per- 
son on  whom  the  statute  imposes  the 
duty." 

8  In  Landgraf  v.  Kuh  ( 1901 )  188  111. 
484,  59  N.  E.  501,  it  was  held  that  the 
owner  of  a  building  is  not  relieved  from 
liability  for  failure  to  provide  fire 
escapes  by  the  fact  that  a  portion  of 
the  building  was  occupied  by  tenants. 
The  court  said:  "The  construction  thus 
contended  for  may  have  been  proper, 
as  applied  to  the  statutes  under  con- 
sideration where  such  construction  was 
adopted,  but  cannot  be  held  to  be  the 
proper  construction  of  the  Illinois  act 
of  1885.  Section  2  of  the  latter  act 
provides  that  'all  buildings  of  the  num- 
ber of  stories  and  used  for  the  purposes 
set  forth  in  §  1  of  this  act,  which  shall 
be  hereafter  erected  in  this  state,  shall, 
upon  or  before  their  completion,  each 
be  provided  with  fire  escapes  of  the 
kind  and  number  and  in  the  manner 
set  forth  in  said  §  1  of  this  act.'  The 
fact  that  the  buildings  are  to  be  pro- 
vided with  fire  escapes  'upon  or  before 
their  completion,'  indicates  that  the 
duty  of  providing  such  fire  escapes  de- 
volves  upon   the   owners   of   the   build- 


ings. The  fire  escapes  are  required  to 
be  a  part  of  the  construction  of  the 
building  itself.  Moreover,  the  notice 
commanding  such  fire  escapes  to  be 
placed  upon  the  building  is  required  by 
§  3  to  be  given  to  'the  owners,  trustees, 
lessee,  or  occupant,  or  either  of  them.' 
The  injunction  being  in  the  alternative, 
the  notice  may  be  given  to  the  one, 
as  well  as  to  the  other,  and  therefore 
to  the  owner,  as  well  as  to  the  lessee 
or  occupant.  We  are  therefore  of  the 
opinion  that  the  appellees  were  not  re- 
lieved from  liability  in  regard  to  the 
placing  of  fire  escapes  upon  their  build- 
ing, because  the  fourth  floor  of  the 
premises,  where  appellant's  intestate 
was  at  work  at  the  time  of  her  death, 
was  in  the  possession  and  under  the 
control  of  tenants  of  appellees,  instead 
of  being  directly  in  the  possession  of 
appellees  themselves."  See  also  Arms 
V.  Ayers  ( 1901 )  192  111.  601,  58  L.R.A. 
277,  85  Am.  St.  Rep.  357,  61  N.  E. 
851. 

In  Carrigan  v.  Stillwell  (1903)  97 
Me.  247,  61  L.R.A.  163,  54  Atl.  389, 
it  was  held  that  the  owner  of  a  build- 
ing required  by  statute  to  be  provided 
with  fire  escapes  is  not  relieved  from 
liability  for  their  absence  by  the  fact 
that  the  building  was  in  possession  of 
a  tenant,  where  the  statute  requires 
notice  to  be  given  to  him  in  case  they 
are  found  to  be  unsafe,  and  imposes  a. 
penalty  upon  him  for  neglect  to  comply 
with  recommendations  in  regard  to 
them. 

Under  the  New  York  statute  the  duty 
of  providing  fire  escapes  is  placed  upon 
the  owner  of  the  building,  and  not  upon 
the  one  operating  it  as  a  manufactory 
Abrayan  v.  Manufacturers'  Nat.  Bank 
(1888)    16  N.  Y.  S.  R.  750. 

9  In  Arnold  v.  Nation<il  Starch  Go. 
(1909)  194  N.  Y.  42,  21  L.R.A.  (N.S.) 
178,  86  N.  E.  815,  the  owner  of  a 
building  who  fails  to  place  the  fire 
escapes  thereon  which  are  required  by 
statute  cannot  escape  liability  for  in- 
jury by  fire  to  an  occupant  of  ithe  build- 
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structed  by  third  persons  over  whom  the  owner  has  no  control ; '"  nor 
where  the  obstruction  is  not  of  such  a  character  as  to  be  the  proxi- 
mate cause  of  the  injuries.^^  In  the  note  below  will  be  found  several 
cases  dealing  with  the  question  as  to  what  is  a  sufficient  compliance 


ing,  on  the  theory  that  other  sufficient 
means  of  escape  were  provided,  if  one 
consisted  of  a  stairway  which  was 
bloclfed  and  useless  by  panic-striclien 
persons  seeking  to  escape  from  the 
building,  and  the  other  was  a  mere 
ladder  to  the  roof,  which  cannot  be  re- 
garded as  an  efficient  means  of  escape 
from  a  fire  burning  below.  The  court 
said:  "The  evidence,  in  my  judgment, 
permitted  the  jury  to  find  against  this 
argument  and  both  of  the  propositions 
involved  in  it.  It  clearly  permitted  the 
jury  to  say  that  the  system  of  stair- 
ways leading  to  the  ground  became 
blocked  and  useless  for  a  considerable 
time;  and  certainly  it  cannot  be  said 
as  a  matter  of  law  that  the  stairway 
leading  to  the  roof,  even  if  appellant 
knew  of  it,  was  a  safe  or  efficient  means 
of  escape  from  a  fire  which  was  rapidly 
burning  and  spreading  on  the  floor  be- 
low. And  on  the  other  proposition, 
while  the  evidence  may  not  establish 
with  mathematical  accuracy  just  when 
the  fire  reached  appellant's  clothes  and 
person  with  reference  to  its  first  ap- 
pearance on  the  fioor,  or  with  reference 
to  her  final  escape  therefrom,  many 
minutes  afterwards,  still,  as  I  read  it, 
it  permitted  the  jury  to  find  that  as 
the  result  of  an  accumulation  of  in- 
flammable dust  and  material  the  fire 
spread  very  rapidly  throughout  the 
floor,  that  appellant  came  in  contact 
with  it  and  was  set  on  fire  some  time 
after  it  first  appeared,  and  that  if  there 
had  been  statutory  and  convenient  fire 
escapes  from  the  windows  she  might 
have  escaped  thereby  before  becoming 
on  fire;  and,  conversely,  that  the  failure 
to  comply  with  the  statute  resulted  in 
her  detention  in  the  burning  room  for 
many  unnecessary  minutes,  and  that 
such  detention  and  inability  to  escape 
caused  and  contributed  to  her  injuries. 
Even  if  it  should  be  found  that  the  fire 
reached  appellant  when  it  first  appeared 
on  the  floor,  but  that  by  reason  of  re- 
spondent's default  she  was  confined  in 
the  room  for  an  unnecessary  period,  and 
that  by  reason  of  such  unnecessary  de- 
tention under  the  circumstances  she  was 
prevented   from    extinguishing    or    pro- 


curing to  be  extinguished  the  flames 
on  her  person,  and  her  injuries  thereby 
increased,  I  think  that  the  appellant 
would  be  liable  for  such  additional  in- 
juries if  ascertainable." 

A  safe  landing  place  is  an  essential 
part  of  an  efficient  fire  escape.  Hence 
evidence  that  a  fire  escape  attached  to 
a  factory  terminated  above  a  chute  ex- 
tending into  the  basement  of  the  build- 
ing, so  that  persons  attempting  to  de- 
scend landed  in  such  chute,  justifies  a 
finding  that  the  owners  failed  to  pro- 
vide a  proper  fire  escape  as  required  by 
the  New  York  statute  providing  that 
factories  shall  be  provided  with  suitable 
and  proper  fire  escapes  connecting  with 
each  floor.  Johnson  v.  Steam  Gauge  its 
Lantern  Co.  (1893)  72  Hun,  535,  25  N. 
Y.  Supp.  689. 

10  In  Seicell  v.  Moore  (1895)  166  Pa. 
570,  31  Atl.  370,  it  was  held  that  the 
owner  of  a  building  is  not  liable  for 
injuries  caused  by  a  fire  where  he  had 
erected  a  sufficient  fire  escape,  although 
the  door  on  one  floor  leading  to  such 
Are  escape  was  locked,  so  as  to  prevent 
its  being  reached,  where  such  door  was 
locked  by  his  tenants,  over  whom  he  had 
no   control. 

11  In  Huda  v.  American  Glucose  Go. 
(1897)  154  N.  Y.  474,  40  L.R.A.  411, 
48  N.  E.  897,  it  was  held  that  screwing 
down  the  windows  of  a  factory  so  that 
there  is  no  access  to  fire  escapes  except 
by  breaking  the  windows,  and  forbidding 
employees  to  open  the  windows,  in  order 
to  preserve  a  high  temperature,  which 
is  necessary  for  the  business,  does  not 
violate  a  statute  requiring  the  construc- 
tion and  maintenance  of  fire  escapes  on 
such  buildings,  where  the  windows  are 
so  light  in  frame  as  to  offer  but  the 
slightest  difficulty  in  breaking  through, 
if  there  is  not  time  to  unscrew  them. 
The  court  said:  "The  interior  of  the 
factory  was  connected  with  each  balcony 
upon  the  fire  escape,  through  windows 
easily  accessible  by  an  unobstructed  pas- 
sage, and  the  requirement  of  the  stat- 
ute was  thus  met.  If  the  windows,  as 
'openings,'  were  readily  approached 
from  the  Interior  and  could  be  passed 
through,    it    cannot    be    said    that    the 
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with  the  statute.^^  Under  statutes  requiring  certain  designated  pub- 
lic officials  to  test  fire  escapes,  and,  if  satisfactory,  to  give  certificates 
of  approval,  such  certificates  are  held  to  be  conclusive  proof  of  a  com- 
pliance with  the  law.^* 


necessity  of  having  to  break  them, 
which  the  testimony  showed  was  easily 
(lone,  constituted  any  greater  obstruc- 
tion than  would  have  been  the  necessity 
of  uncatching  and  of  lifting  them.  The 
reading  of  the  provisions  of  the  statute 
upon  the  subject  of  fire  escapes  in  fac- 
tories must  be  reasonable  and  in  view 
of  the  demands  of  the  case.  Tlie  con- 
struction of  the  fire  escapes  must  be  as 
prescribed  for  the  outside  of  the  fac- 
tory building,  and,  unquestionably,  that 
part  of  the  law  which  requires  a  con- 
nection to  exist  with  the  interior  is  not 
to  be  slighted.  But  it  would  be  wholly 
unreasonable  to  interpret  the  law  as 
requiring  a  condition  as  to  the  openings 
upon  the  fire  escapes  which  the  success- 
ful prosecution  of  the  business  would 
forbid.  There  had  to  be  a  closed 
window  during  the  manufacturing  proc- 
ess, and  whether  it  was  composed  of 
one  sash  or  of  two  sashes  fastened  to- 
gether was  immaterial;  so  long  as  it 
was  readily  removable  by  breaking 
through,  and  a  ready  access  to  and 
through  it  was  preserved." 

The  conjecture  or  bare  possibility  that 
an  employee  who  was  burned  in  a  build- 
ing might  have  attempted  to  escape  by 
a  fire  escape,  and  have  been  prevented 
by  open  blinds  which  closed  over  a 
portion  thereof  will  not  be  sufficient  to 
sustain  a  verdict  against  the  owner  of 
the  buildinpr,  where  there  is  no  proof 
that  anyone  was  unable  to  reach  the 
escape,  but  it  is  proved  that  one  work- 
man did  in  fact  escape  by  that  route, 
though  unable  to  say  how  he  did  it. 
Pauley  v.  Steam  Gauge  &  Lantern  Co. 
(1892)  131  N.  Y.  90,  15  L.R.A.  194, 
29  N.  E.  999. 

12  An  iron  ladder  constituting  a  fire 
escape,  which  is  extended  from  the  up- 
per story  of  the  building  to  the  roof, 
is  a  fit  and  suitable  substitute  for  an 
inside  ladder  and  scuttle  required  by 
statute.     Ibid. 

In  Dunlavy  v.  Racine  Malleable  & 
Wrought  Iron  Co.  (1901)  110  Wis.  391, 
85  N.  W.  1025,  it  was  held  that  a 
building  which  was  in  part  two  stories 
and  part  three  stories,  and  having  five 
windows     from     the     third-story     part, 


which  opened  out  onto  the  flat  roof  of 
the  two-story  part,  the  middle  window 
extending  to  the  floor,  and  a  strong  lad- 
der leading  from  the  roof  of  the  two- 
story  part  to  the  roof  of  a,  "lean  to,'' 
which  was  6  or  7  feet  below  the  other 
roof,  and  about  7  feet  from  the  ground, 
was  within  the  statutory  exception  ms 
being  "supplied  with  a  reasonable  firo 
escape." 

A  cause  of  action  is  stated  by  aTi 
averment  that,  in  order  to  escape  a  fire 
in  a  factory  owned  by  the  defendant, 
the  plaintiff  was  compelled  to  jump 
from  a  window  in  the  factory  by  reason 
of  the  negligence  of  the  defendant  in 
not  providing  fire  escapes.  Maiorca  v. 
Myers  (1909)  131  App.  Div.  210,  115 
N.  y.  Supp.  923. 

13  In  Bonhright  v.  Schoettler  (1903) 
1  L.R.A.(N.S.)  1091,  64  C.  C.  A.  212, 
127  Fed.  320,  it  was  held  that  under  a 
provision  in  a  statute  requiring  the  pla- 
cing of  fire  escapes  on  buildings,  that  it 
shall  be  the  duty  of  certain  officers  to 
test  escapes,  and,  if  they  prove  satis- 
factory, to  give  a  certificate  of  approv- 
al, such  certificate,  when  properly  is- 
sued, must  be  taken  as  conclusive  evi- 
dence of  compliance  with  the  law. 

In  the  same  case  it  was  held  that  the 
provision  of  a  statute  requiring  fire 
escapes  on  buildings,  that  a  certificate 
by  the  proper  official,  approving  a  par- 
ticular fire  escape,  shall  relieve  the 
owner  of  the  building  from  liability 
for  the  penalty  provided  for  noncompli- 
ance with  the  statute,  without  any  men- 
tion of  civil  liability,  does  not  prevent 
its  also  relieving  him  from  the  latter. 

In  Pauley  v.  Steaam  Gauge  &  Lantern 
Go.  (1892)  131  N.  Y.  90,  15  L.R.j\. 
194,  29  N.  E.  999,  an  action  for  dam- 
ages for  the  death  of  plaintiff's  intes- 
tate because  of  the  alleged  failure  of 
defendant  to  maintain  proper  fire  es- 
capes, it  was  held  that  the  approval  of 
the  public  officer  appointed  for  that 
purpose  shows  a  performance  of  the 
duty  created  and  measured  by  the  stat- 
ute. 

Where  the  statute  provides  that  the 
certificate  of  approval  "shall  relieve 
from   the   liabilities   of   fines,   damages. 
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Under  the  earlier  English  statutes,  the  owner  of  a  building  occu- 
pied by  various  tenants,  some  of  whom  did  not  operate  factories, 
could  not  be  required  to  erect  fire  escapes  where  they  would  inter- 
fere in  any  way  with  such  tenants."  But  this  serious  defect  in  the 
early  statute  is  cured  by  the  later  amendments.  See  statute  as  set 
out  in  §  1860,  ante. 

It  has  been  held  that  the  state  labor  law  is  applicable  to  New  York 
city,  although  its  enforcement  is  in  the  hands  of  the  municipal  au- 
thorities." 

1862.  Sanitary  condition  of  place  of  work. — The  enactments  in  re- 
lation to  the  sanitary  condition  of  the  place  of  work  contain  various 
provisions  designed  to  safeguard  the  health  of  the  employees;  they 
have  regard  to  ventilation,  the  installing  of  fans  and  similar  appli- 
ances for  the  removal  of  dust  created  by  the  work,  the  maintenance 
of  wash  rooms,  dressing  rooms,  toilet  rooms,  etc. 

England.— Factory  and  workshop  390],  §  1.  The  following  provisions  apply 
to  every  factory,  except  a  domestic  factory:  (1)  It  must  be  kept  in  a  cleanly 
state;  (2)  it  must  be  kept  free  from  effluvia  arising  from  any  drain,  etc.;  (3) 
it  must  not  be  overcrowded  so  as  to  be  injurious  to  the  health  of  employees;  (4) 
it  must  be  ventilated  in  such  u,  manner  as  to  render  harmless,  so  far  as  is  prac- 
ticable, all  the  gases,  vapors,  dust,  or  other  impurities  generated  in  the  course 
of  the  work,  that  may  be  injurious  to  health. 

§  3.  The  amount  of  air  space  which  is  to  be  allowed  to  each  employee  is 
specified. 

and  imprisonment  imposed  by  this  act,"  the  notice  was  not  penal  and  conclusive 

such  certificate  is  conclusive  evidence  of  against  the  owner,   and  that  the  mere 

nonliability.      Sewell   v.    Moore    (1895)  fact  of  his  not  having  claimed  arbitra- 

166  Pa.  570,  31  Atl.  370.  tion  under  the  statute  would  not  war- 

1*  Where     the      second,      third      and  rant    his     conviction    for     refusing    to 

fourth  floors  are  factories,  but  the  ten-  carry  out  the  works  as  ordered.     Lon- 

ants  of  the  basement  and  ground  and  don    County    Council   v.    Brass    (1901) 

first  floors  do  not  carry  on  businesses  of  17  Times  L.  R.   (Q.  B.  D.)   504. 
a  nautre  to  render  such  floors  factories        15  The  labor  law  applies  to  factories 

neither  the   sanitary  authority   nor  an  in  the  city  of  New  York,  except  that,  by 

umpire  appointed  pursuant  to  the  act  virtue  of  the  city  charter,  the  enforce- 

has  jurisdiction  to  require  the  owner  to  ment  of  the  act  is  vested  in  the  munici- 

provide   as  a  means   of  escape  in  case  pal  department  of  bviildings,  instead  of 

of  fire  for  the  persons  employed  in  such  in  the  state  factory  inspector.     Maiorca 

factories   a   staircase   which    would   en-  v.  Myers  (1909)   131  App.  Div.  210,  115 

croach    upon    the    lower    floors    of    the  N.  Y.  Supp.  923. 

building.      London    County    Council    v.        The    labor    law    of    1897,   which   was 

Lewis   (1900)   69  L.  J.  Q.  B.  N.  S.  277,  passed  nine  days  after  the  Greater  New 

82  L.  T.  N.  S.  195,  64  J.  P.  39.  York  charter,  "did  not  take  away  from 

Where    compliance    with    the    notice  the  superintendent  of  buildings   in  the 

given  by  the  sanitary  authority  to  the  city  of  New  York  his  exclusive  juris- 

owner  of  a   factory  to   provide   certain  diction  over  fire  escapes.     'New  York  v. 

means   of  escape  from   fire  would  have  Sailors'   Snug   Harior    (1903)    85   App. 

involved  an  act  of  trespass  on  premises  Div.  355,  83  N.  Y.  Supp.  442,  affirmed 

occupied  by  third  persons  or  other  ten-  in  (1905)  180  N.  Y.  527,  72  N.  E.  1140. 
ants  of  the  owner,  it  has  been  held  that 
M.  &  S.  Vol.  v.— 358. 
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§  7.  In  every  room  in  any  factoi-y  or  workshop  sufficient  means  of  ventilation 
must  be  provided  and  sufficient  ventilation  maintained. 

§  9.  Every  factory  and  workshop  must  be  provided  with  sufficient  and  suitable 
accommodation  in  the  way  of  sanitary  conveniences,  regard  being  had  to  the  num- 
ber of  the  employees,  and  also,  where  persons  of  both  sexes  are  employed,  with 
proper  separate  accommodation  for  persons  of  each  sex. 

The  special  provisions  as  to  the  maintenance  of  certain  atmospheric  conditions 
in  cotton  factories  are  contained  in  §§  90  et  seq. 

In  §§  73  et  seq.  are  elaborate  provisions  for  the  regulation  of  establishments 
in  which  "dangerous  and  unhealthy  industries"  are  carried  on. 

§  74.  It  is  provided  that,  where  "any  process  is  carried  on  by  which  dust,  or 
any  gas,  vapor,  or  other  impurity  is  generated  and  inhaled  by  the  workers  to  an 
injurious  extent,"  a  factory  inspector  may  direct  that  a  fan  or  other  mechanical 
means  shall  be  provided  for  preventing  such  inhalation,  if  it  appears  to  him  that 
the  inhalation  can  be  to  a  great  extent  prevented  in  this  manner. 

Sec.  75.  Suitable  washing  conveniences  shall  be  provided  for  persons  employed 
in  a  factory  where  any  poisonous  substance  is  used. 

Sec.  5,  subsec.  (1).  When  it  appears  to  an  inspector  that  any  act,  neglect,  or 
default,  in  relation  to  any  drain,  etc.,  or  other  matter  in  a  factory  or  workshop, 
is  punishable  or  remediable  under  the  law  relating  to  public  health,  but  not  un- 
der the  factory  act,  he  shall  give  notice  in  writing  of  the  act,  etc.,  to  the  dis- 
trict council  in  whose  district  the  factory  or  workshop  is  situate,  and  it  shall  be 
the  duty  of  such  council  to  make  such  inquiry  into  the  subject  of  the  notice,  and 
to  take  such  action  thereon,  as  seems  proper  for  the  purpose  of  enforcing  the  law. 
Subsec.  (2).  If  proceedings  for  punishing  or  remedying  the  act,  etc.,  are  not 
taken  within  one  month,  the  inspector  may  take  the  like  proceedings.! 

Factory  and  workshop  act  1907,  amending  in  respect  of  laundries  the  principal 
act  of  1901.  By  §  3  it  is  prescribed  that  in  every  laundry  there  shall  be  some 
efficient  means  provided  for  regulating  the  temperature  in  the  ironing  room,  and 
for  carrying  away  the  steam  in  the  vvashhouse;  that  stoves  for  heating  irons 
must  be  sufficiently  separated  from  any  ironing  room  or  ironing  table;  gas  irons 
emitting  any  noxious  fumes  shall  not  be  used;  and  that  the  floors  shall  be  kept 
in  good  condition  and  drained  properly. 

Calif  ornia.- Act  ot  February  22,  1899,  as  amended  by  acts  1901,  chap.  176, 
and  Acts  1909,  chap.  52.  In  any  factory,  workshop,  or  other  establishment  where 
a  work  or  process  is  carried  on  by  which  dust,  filaments,  or  injurious  gases  are 
produced  or  generated,  the  employer  is  required  to  provide  exhaust  fans  or  blow- 
ers.* 

Colorado.— Stat.  Anno.  §  2506k  (act  of  1911,  §  10).  All  factories,  workshops, 
etc.,  shall  be  provided  with  a  sufficient  number  of  water  closets  for  the  reason- 

1  It  has  been  held  under  this  section  8  In    Sdkaezlein    v.    Cabwniss    (1902) 

that  the  justices  of  petty  sessions  have  135  Cal.  466,  56  L.R.A.  733,  87  Am.  St. 

no  jurisdiction  to  inquire  into  the  suit-  Rep.  122,  67  Pac.  755,  this  statute  was 

ability  or  sufficiency  of  the  sanitary  ac-  declared  invalid,  but  merely  on  account 

commodations  existing  at  a  factory,  as  of  its  providing  for  an  unconstitutional 

required  by   a   notice   of   an   inspector,  delegation   of   power  to  the   official   in- 

Tracey  v.  Pretty  [1901]  1  Q.  B.  444,  70  trusted  with  the  duty  of  enforcing  it. 
L.  J.  Q.  B.  N.  S.  234,  65  J.  P.  196,  49 
Week.  Rep.  282,  83  L.  T.  N.  S.  767,  17 
Times  L.  R.  200,  19  Cox,  C.  C.  593. 
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able  use  of  the  persons  therein,  and,  in  case  both  male  and  female  persons  are 
employed,  separate  closets  shall  be  furnished. 

The  proprietors  of  factories,  etc.,  shall  furnish  dressing  rooms  for  the  women 
and  children  whenever  required  to  do  so  by  the  inspector. 

Sec.  2506c  (act  of  1911,  §  3).  All  factories,  mills,  etc.,  shall  be  provided 
with  sufficient  ventilation  and  kept  in  a  cleanly  and  sanitary  state,  and  shall  be 
ventilated  so  as  to  render  harmless,  so  far  as  practical,  all  gases,  vapors,  dust, 
or  other  impurities;  where  laborers  are  employed  or  machinery  is  used  in  any  in- 
closed room  where  dust  is  generated  to  an  injurious  extent,  exhaust  fans  or 
other  mechanical  means  shall  be  provided  and  maintained. 

Connecticut.- Gen.  Stat.  1902,  §  4517.  Sanitary  condition  of  factories.  All 
factories  and  buildings  where  machinery  is  used  shall  be  well  lighted,  ventilated, 
and  kept  as  clean  as  the  nature  of  the  business  will  permit. 

Sec.  4518.  Every  person,  firm,  or  corporation  using  stained,  painted,  or  cor- 
rugated glass  in  factory  windows,  where  the  same  is  injurious  to  the  eyes  of  the 
workmen  therein,  shall  remove  the  same  upon  the  order  of  the  factory  inspector. 

Sec.  4519.  Suitable  water-closets  in  good  sanitary  condition  to  be  provided  in 
factories  where  more  than  five  persons  are  employed. 

Sec.  4521.  Inspector  may  order  introduction  and  operation  of  appliances  to 
remove,  as  far  as  the  nature  of  the  business  will  permit,  excessive  dust  or  foreign 
matter  generated  by  processes  carried  on. 

Delatrare. —  Laws  1897,  chap.  452,  §  1.  Separate  dressing  rooms  and  water- 
closets  to  be  provided  by  anyone  who  employs  ten  or  more  females  in  New- 
castle county. 

Sec.  3.    Rooms  to  be  properly  warmed. 

Illinois.— Laws  1909,  p.  205,  §  10.  Equitable  temperature  to  be  maintained 
as  far  as  possible  in  all  factories,  mercantile  establishments,  mills,  or  workshops. 
No  unnecessary  humidity  which  would  jeopardize  the  health  of  employees  shall 
be  permitted. 

Sec.  11.    Ventilation  and  air  space  in  factories,  etc.,  provisions  as  to. 

Sec.  12.  All  factories,  etc.,  to  be  kept  free  from  gas  or  effluvia  arising  from 
any  sewer,  etc. 

Sec.  13.  Daily  cleansing  of  factories.  Adequate  means  to  be  provided  for 
draining  floors  where  process  is  carried  on  which  makes  them  wet. 

Sec.  19.     Water-closets  in  factories,  etc.,  provision  as  to. 

Sec.  20.    Adequate  washing  facilities  to  be  provided  in  factories,  etc. 

Hurd's  Rev.  Stat.  1908,  p.  1040  (Laws  of  1897,  p.  250).  Factories  or  work- 
shops wherein  emery  wheels  or  belts  of  any  description  are  used  shall  provide 
the  same  with  blowers  to  carry  away  the  dust  produced  thereby.  Such  wheels 
shall  be  fitted  with  hoods,  suction  pipes,  fans,  or  blowers,  so  as  to  carry  out 
efficiently  the  purposes  of  the  statute. 

Indiana.— Burns's  Anno.  Stat.  1908,  §  8029  (70871).  Exhaust  fans  of  sufficient 
power  shall  be  provided  for  the  purpose  of  carrying  off  dust  from  emery  wheels 
and  grindstones,  and  dust-creating  machinery  from  establishments  where  used. 
(Factory  inspection  law  1899,  §  9.) 

Sec.  8030.  ( 7087 j ) .  Employers  are  required  to  maintain  in  a  cleanly  condition 
separate  water-closets  for  employees  of  each  sex. 

Sec.  8035  (7087o).  This  section  contains  provisions  regarding  air  space  and 
ventilation  in  factories. 
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Sec.  8031  (7087k).  Not  less  tlian  sixty  minutes  shall  be  allowed  for  tlic  noon- 
day meal. 

Iowa.— Laws  1902,  chap.  149,  §  1  (Code  Supp.  1907,  §  4999-al).  Separate 
closets  to  be  furnished  for  the  use  of  persons  of  each  sex. 

Sec.  3  (Code  Supp.  1907,  §  499-a4).  Blowers  and  pipes  to  be  provided  for 
carrying  away  dust  thrown  off  from  wheels,  belts,  and  tumbling  barrels. 

Code  1902,  §  4999c.  Emery  wheels  or  emery  belts  of  any  description,  or 
tumbling  barrels  used  for  rumbling  or  polishing  castings,  shall  be  provided  with 
blowers  and  pipes  to  protect  the  person  or  persons  using  same  from  the  particles 
of  dust  produced  or  caused  thereby. 

Kentucky.— Stat.  1909,  §  3249.  Suitable  and  proper  washrooms  and  water- 
closets  shall  be  provided  in  each  manufacturing  establishment  where  any  person 
under  sixteen  years  of  age  is  employed,  and  such  water-closets  shall  be  properly 
screened  and  ventilated,  and  kept  at  all  times  in  a  clean  condition;  and  if  girls 
under  sixteen  years  of  age  be  employed  in  any  such  establishment,  the  water- 
closet  shall  have  separate  approaches  and  be  kept  separate  and  apart  from  those 
used  by  men.  All  closets  shall  be  kept  free  from  obscene  writing  and  marking. 
A  dressing  room  shall  be  provided  for  such  girls  when  the  nature  of  their  work  is 
such  as  to  require  any  change  of  clothing. 

Sec.  3251.  The  walls  and  ceilings  of  each  room  in  every  manufacturing  estab- 
lishment where  any  person  under  sixteen  years  of  age  is  employed  shall  be 
lime  washed  or  painted,  when,  in  the  opinion  of  the  labor  inspector,  it  shall  be 
conducive  to  the  health  or  cleanliness  of  the  persons  working  therein. 

Louisiana.— Laws  1908,  No.  301  (p.  453,  §  14).  Separate  dressing  rooms  and 
water-closets  to  be  provided  for  male  and  female  employees.  (For  the  earlier 
provision  of  a  similar  tenor,  see  Laws  1906,  No.  34,  §  4.) 

Sec.  16.  Every  factory,  mill,  or  workshop  where  women  and  children  are  em- 
ployed is  to  be  lime  washed  and  painted,  when  deemed  necessary  and  ordered  by 
the  authorities. 

See.  19.  Fans  or  some  contrivance  for  removing  dust  or  smoke  or  lint  are  to  be 
provided  in  all  establishments  where  they  are  generated  by  the  process  carried 
on,  and  where  women,  young  persons,  or  children  are  employed. 

Maine.— Rev.  Stat.  1903,  chap.  40,  §§  44,  45;  Laws  1893,  chap.  292.  Inspector 
of  factories  to  notify  the  board  of  health  whenever  any  condition  is  found  that 
endangers  the  health  or  lives  of  employees. 

Maryland.  Pub.  Gen.  Laws  1904,  p.  860,  §  243  (Pub.  Gen.  Laws  1888,  art.  27, 
§  148).  All  factories,  manufacturing  establishments,  or  workshops  shall  be  kept 
in  a  cleanly  condition  and  free  from  effluvia  arising  from  any  drain,  privy,  or 
other  nuisance;  and  no  factory,  manufacturing  establishment,  or  workshop  shall 
be  so  overcrowded  while  work  is  carried  on  therein  as  to  be  injurious  to  the 
health  of  the  persons  employed  therein;  and  every  such  factory,  manufacturing 
establishment,  or  workshop  shall  be  well  and  sufficiently  lighted  and  ventilated 
in  such  a  manner  as  to  render  harmless,  so  far  as  practicable,  all  the  gases, 
vapors,  dust,  or  other  impurities  generated  in  the  course  of  the  manufacturing 
process  or  handicraft  carried  on  therein,  which  may  be  injurious  to  health. 

Laws  of  1910,  chap.  724,  p.  139.  The  proprietors  or  managers  of  shirt  fac- 
tories are  required  under  penalty  to  sprinkle  the  floors  of  said  factories  every 
morning  with  water. 
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Massachusetts.— Rev.  Laws  1902,  chap.  106,  §  47.  Every  factory  in  which 
five  or  more  persons  are  employed,  and  every  factory,  workshop,  mercantile  or 
other  establishment  or  ofBee  in  which  two  or  more  children  under  eighteen  years 
of  age,  or  women,  are  employed,  shall  be  kept  clean  and  free  from  effluvia  arising 
from  any  drain,  priv}',  or  nuisance,  and  shall  be  provided,  within  reasonable 
access,  with  a  sufficient  number  of  proper  water-closets,  earth  closets,  or  privies; 
and  wherever  two  or  more  males  and  two  or  more  females  are  employed  together, 
a,  sufficient  number  of  separate  water-closets,  earth  closets,  or  privies  shall  be 
provided  for  the  use  of  each  sex,  and  plainly  so  designated;  and  no  person  shall 
be  allowed  to  use  a  closet  or  privy  for  persons  of  the  other  sex. 

Sec.  51.  A  factory  in  which  five  or  more  persons  and  a  workshop  in  which 
five  or  more  women  or  young  persons  are  employed  shall,  while  work  is  carried 
on  therein,  be  so  ventilated  that  the  air  shall  not  become  so  impure  as  to  be 
injurious  to  the  health  of  the  persons  employed  therein,  and  so  that  all  gases, 
vapors,  dust,  or  other  impurities  injurious  to  health,  which  are  generated  in  the 
course  of  the  manufacturing  process  or  handicraft  carried  on  therein,  shall  so 
far  as  practicable,  be  rendered  harmless.     (Laws  1887,  chap.  173.) 

Rev.  Laws  1902,  chap.  104,  §  1.  All  factories  shall  be  well  ventilated  and  kept 
clean. 

Laws  1903,  chap.  475.  Emery  or  buffing  wheels  or  belts  to  be  provided  with 
blowers  and  other  apparatus  for  carrying  away  the  dust. 

Laws  1907,  chap.  503.  Factories  and  workshops  to  be  kept  lighted,  ventilated, 
and  cleaned;   suitable  receptacles  for  expectoration  to  be  provided. 

Laws  1906,  chap.  250.  The  proprietor  of  every  foundry  engaged  in  the  casting 
of  iron,  brass,  steel,  or  other  metal,  and  employing  ten  or  more  men,  shall  pro- 
vide toilet  rooms  of  suitable  size  and  condition  and  equipment  for  the  men  to 
change  their  clothes,  etc. 

Laws  1902,  chap.  322.  Manufacturing  establishments  are  required  to  provide 
fresh  and  pure  drinking  water,  to  which  their  employees  shall  have  access  during 
working  hours. 

Laws  1908,  chap.  325.  Water  used  for  humidifying  purposes  in  a  factory  or 
workshop  shall  be  of  sufficient  purity  as  not  to  injure  the  health  of  the  work- 
men. 

Laws  1907,  chap.  164.  Every  firm,  person,  or  corporation  operating  a  factory 
or  shop  in  which  machinery  is  used  for  any  manufacturing  purpose  or  for  any 
other  purposes  except  for  elevators  or  for  heating  or  hoisting  apparatus  shall  at 
all  times  keep  and  maintain,  free  of  expense  to  the  employees,  such  a  medical  and 
surgical  chest  as  shall  be  required  by  the  local  board  of  health,  containing 
plasters,  bandages,  absorbent  cotton,  gauze,  and  all  other  necessary  medicines,  in- 
struments, and  other  appliances  for  the  treatment  of  persons  injured  or  taken 
ill  on  the  premises. 

'  Michigan.— Comp.  Laws  1897,  §  5547   (Laws  1887,  No.  136  [p.  150],  §  1;  How. 
Anno.  Stat.  §  1690;   Laws  1895,  No.  113,  §  9).     Emery  wheels  to  be  furnished 
with  blowers  to  carry  away  the  dust  arising  from  their  operation.3 
A  later  enactment  upon  the  subject  was  Laws  1899,  No.  202. 

The  provision  contained  in  Pub.  Laws  1901,  No.  113,  §  9,  requires  that  exhaust 

3  Pronounced  constitutional  in  People  L.R.A.  853,  62  Am.  St.  Rep.  715,  66  N. 
V.    Smith    (1896)     108    Mich.    527,    32    W.  382. 
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fans  shall  be  provided  for  tlie  purpose  of  carrying  oflf  dust  from  emery  wheels  and 
grindstones,  and  dust-creating  machinery,  wherever  deemed  necessary  by  the 
factory  inspector. 

Laws  1907,  No.  169,  §  10.  Washing  and  dressing  rooms  and  separate  water- 
closets  to  be  furnished  for  women  and  girls.  (Similar  provision  in  Laws  1897, 
No.  92,  and  in  Laws  1901,  No.  113.) 

Laws  1899,  chap.  205.  Architects  are  required  to  insert  clause  in  all  building 
specifications  to  effect  that  temporary  water-closets  shall  be  provided  for  work- 
men on  building  in  course  of  erection.  It  is  also  provided  that  the  contractors 
shall  build  them  during  the  first  week  of  work. 

Minnesota.— Rev.  Laws  1905,  §  1814.  Exhaust  fans  to  be  provided  for  carry- 
ing off  dust  from  emery  wheels  and  grindstones  in  factories,  mills,  and  work- 
shops. 

Sec.  1818.  Separate  water-closets  and  dressing  rooms  to  be  provided  for  male 
and  female  employees  in  factories,  mills,  and  workshops.  (Laws  1893,  chap. 
7.) 

Rev.  Laws  1909,  §§  1824-4,  1824-5.  Provisions  for  maintaining  ventilation 
and  fresh  air  for  employees. 

Sec.  1824^6.  Factories  and  workshops  where  women  and  children  are  em- 
ployed are  to  be  lime  washed  or  painted  once  every  twelve  months;  and  the 
floors  are  to  be  kept  in  a  sanitary  condition. 

Missouri.— Rev.  Stat.  1909,  §  7833.    Factories  are  to  be  lime  washed. 

Sec.  7835.  Separate  wash  rooms  to  be  provided  for  female  employees  in  fac- 
tories where  unclean  work  has  to  be  performed. 

Sec.  7836.     Separate  water-closets   for   male  and  female  employees. 

Sec.  7837.  All  manufacturing,  mechanical,  mercantile,  and  other  establish- 
ments shall  be  so  ventilated  as  to  render  harmless  all  impurities,  as  near  as 
may  be. 

Sec.  7839.  Every  person,  firm,  or  corporation  using  any  polishing  wheel  or 
machine  of  any  character  which  generates  dust,  smoke,  or  poisonous  gases  in 
its  operation,  shall  provide  each  and  every  such  wheel  or  machine  with  a  hood, 
which  shall  be  connected  with  a  blower  or  suction  fan  of  sufficient  power  to  carry 
off  said  dust,  smoke,  and  gases,  and  prevent  its  inhalation  by  those  employed 
about  said  wheel  or  machine.  It  shall  be  the  duty  of  the  factory  inspector  and 
his  deputies  to  see  that  this  section  is  enforced,  and  to  prosecute  any  violations 
thereof. 

Sec.  7840.  Factory  inspector  may  order  that  a  fan  or  some  other  contrivance 
to  prevent  the  inhalation  of  dust  or  smoke  shall  be  put  in  whenever  a  process 
is  carried  on  which  generates  dust  or  smoke. 

Sec.  7841.  Prohibits  such  overcrowding  in  factories  as  will,  in  the  opinion  of 
the  inspector  and  a  reputable  physician,  endanger  health  or  safety. 

Sec.  7856.  Every  person  employing  five  or  more  persons  in  a  factory,  or  em-* 
ploying  children,  young  persons,  or  women,  five  or  more  in  number,  in  a  work- 
shop, shall  keep  such  factory  or  workshop  in  a  cleanly  state  and  free  from 
effluvia  from  any  drain,  privy,  or  other  nuisance.     (Rev.  Stat.  1899,  §  10,099.) 

Sec.  7859.  If,  in  a  factory  or  workship  included  in  §  7858  of  this  article 
any  process  is  carried  on  by  which  dust  is  generated  and  inhaled  to  an  in- 
jurious extent  by  the  persons  employed  therein,  and  it  appears  to  an  inspector 
of  factories  that  such  inhalation  could  be  to  a  great  extent  prevented  by  the  use 
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of  a  fan  or  other  mechanical  means,  and  that  the  same  could  be  provided  without 
excessive  expense,  such  inspector  may  direct  a  fan,  or  other  mechanical  means 
of  a  proper  construction,  to  be  provided  within  a  reasonable  time;  and  such  fan 
or  other  mechanical  means  shall  be  so  provided,  maintained,  and  used.  (Rev. 
Stat.  1899,  §  10,102.) 

Nebraska.—  Coinp.  Stat.  1911,  §  3793z.  Water-closets  to  be  provided;  separate 
closets  for  each  sex.    Closets  to  be  kept  in  sanitary  condition. 

Sec.  3793zl.  Separate  dressing  rooms  for  females  upon  the  requirement  of 
state  labor  officials. 

See.  3793-Z2.  Fans  or  such  other  mechanical  devices  as  will  substantially 
carry  away  all  such  dust  or  fumes  or  other  impurities  shall  be  provided. 

Sec.  3793-Z3.  All  factories  shall  be  kept  clean  and  free  from  effluvia  arising 
from  any  drain,  privy,  or  nuisance,  and  shall  be  ventilated  and  kept  in  a  sani- 
tary condition. 

Sees.  3793-Z4  to  3793-z7.  All  grinding  machines,  emery  wheels,  and  emery 
belts  of  every  description,  shall  be  provided  with  blowers,  hoods,  and  suction 
pipes  to  carry  off  the  dust;  no  cracked  or  defective  emery  wheels  or  grindstones 
shall  be  used ;  such  appliances  shall  not  be  run  at  an  undue  rate  of  speed. 

New  Jersey.— Labor  law,  §§  29-32;  Comp.  Stat.  1910,  p.  3027.  Blowers  are 
required  to  be  maintained  where  emery  wheels,  etc.,  are  used,  with  hoods  and 
suction  pipes,  etc.,  attached.     (Laws  1904,  chap.  64,  §§  14-17.) 

Sees.  34,  35  (p.  3028).  A  designated  amount  of  air  space  must  be  provided 
for  employees  during  the  daytime,  and  an  increased  amount  during  the  night,  and 
a  proper  and  sufficient  means  of  ventilation  shall  be  provided   (§§  19,  20). 

Sec.  38  (p.  3028).  Separate  water-closets  for  each  sex  are  to  be  furnished; 
also  wash  rooms   (§23;  earlier  enactment  in  Laws  1896,  chap.  172). 

Sec.  39  ( p.  3028 ) .  Factories  and  workshops  in  which  women  and  children  are 
employed  and  where  dusty  work  is  carried  on  shall  be  lime  washed  or  painted 
at  least  once  every  twelve  months   (§  24). 

New  York.— Labor  law  1909,  §  81  (as  amended.  Laws  1910,  chap.  106).  All 
grinding,  polishing,  or  buffing  wheels  used  in  the  course  of  the  manufacture  of 
articles  of  the  baser  metals  shall  be  equipped  with  proper  hoods  and  pipes,  and 
such  pipes  shall  be  connected  to  an  exhaust  fan  of  sufficient  capacity  and  powei 
to  remove  all  matter  thrown  off  such  wheels  in  the  course  of  their  use.  Such 
fan  shall  be  kept  running  constantly  while  such  grinding,  polishing,  or  buffing 
wheels  are  in  operation ;  except  that  in  case  of  wet  grinding  it  is  unnecessary  to 
comply  with  this  provision.  All  machinery  creating  dust  or  impurities  shall  be 
equipped  with  proper  hoods  and  pipes,  and  such  pipes  shall  be  connected  to  an 
exhaust  fan  of  sufficient  capacity  and  power  to  remove  such  dust  or  impurities; 
such  fan  shall  be  kept  running  constantly  while  such  machinery  is  in  use;  except 
where,  in  case  of  wood-working  machinery,  the  commissioner  of  labor,  after  first 
making  and  filing  in  the  public  records  of  his  office  a  written  statement  of  the 
reasons  therefor,  shall  decide  that  it  is  unnecessary  for  the  health  and  welfare 
of  the  operatives. 

Sec.  84  (amended,  Laws  1910,  chap.  114).  The  walls  and  ceilings  of  each  work- 
room in  a  factory  shall  be  lime  washed  or  painted  when,  in  the  opinion  of  tlie 
commissioner  of  labor,  it  will  be  conducive  to  the  health  or  cleanliness  of  th» 
persons  working  therein.  Floors  are  to  be  kept  safe,  clean,  and  sanitary.  No  per- 
son shall  expectorate  upon  the  walls,  floors,  or  stairs  of  any  building.    Cuspidors 
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shall  be  provided,  in  the  discretion  of  the  commissioner  of  labor.     Receptacles 
for  refuse  shall  be  provided  and  maintained  in  a  sanitary  condition. 

Sec.  85.  No  more  employees  shall  be  required  or  permitted  to  work  in  a  room 
in  a  factory  between  the  hours  of  6  o'clock  in  the  morning  and  6  o'clock  in 
the  evening  than  will  allow  to  each  of  such  employees  not  less  than  250  cubic 
feet  of  air  space;  and,  unless  by  a  written  permit  of  the  commissioner  of  labor, 
not  less  than  400  cubic  feet  for  each  employee,  so  employed  between  the  hours  of 
6  o'clock  in  the  evening  and  6  o'clock  in  the  morning,  provided  such  room  is 
lighted  by  electricity  at  all  times  during  such  hours,  while  persons  are  employed 
therein. 

Sec.  86.  The  owner,  agent,  or  lessee  of  a  factory  shall  provide,  in  each  work- 
room thereof,  proper  and  sufficient  means  of  ventilation;  in  case  of  failure,  the 
commissioner  of  labor  shall  order  such  ventilation  to  be  provided. 

Sec.  88  (amended.  Laws  1910,  chap.  229;  Laws  1912,  chap.  336).  In  every 
factory  there  shall  be  provided  at  all  times  for  the  use  of  employees  a  sufficient 
supply  of  clean  and  pure  drinking  water.  Suitable  and  convenient  wash  rooms 
adequately  equipped  with  sinks  and  proper  water  service  shall  be  maintained  in 
every  factory;  wherever  lead,  arsenic,  or  other  poisonous  substances,  or  other 
injurious  or  noxious  fumes  or  gases  are  present,  the  washing  facilities  shall  in- 
clude hot  water  and  individual  towels.  Dressing  or  emergency  rooms  shall  be 
provided  for  the  use  of  female  employees.  In  brass  or  iron  foundries  suitable 
provision  shall  be  made  for  drying  the  working  clothes.  Suitable  and  convenient 
water-closets  for  each  sex  shall  be  maintained,  which  shall  be  kept  clean  and 
sanitary.  The  water-closets  shall  be  maintained  inside  the  factory  whenever 
practicable,  and  in  all  cases  when  required  by  the  commissioner  of  labor. 

Sec.  92.  A  shop,  room,  or  building  where  one  or  more  persons  are  employed 
in  doing  public  laundry  work  by  way  of  trade  or  for  the  purposes  of  gain  is  a 
factory  within  the  meaning  of  this  chapter,  and  shall  be  subject  to  the  visitation 
and  inspection  of  the  commissioner  of  labor  and  the  provisions  of  this  chaper  in 
the  same  manner  as  any  other  factory.  No  such  public  laundry  work  shall  be 
done  in  a  room  used  for  a  sleeping  or  living  room.  All  such  laundries  shall  be 
kept  in  a  clean  condition  and  free  from  vermin  and  all  impurities  of  an  in- 
fectious or  contagious  nature.  This  section  shall  not  apply  to  any  female  engaged 
in  doing  custom  laundry  at  her  home  for  a  regular  family  trade. 

Sec.  168.  Suitable  and  proper  washrooms  and  water-closets  shall  be  provided 
in,  adjacent  to,  or  connected  with,  mercantile  establishments  where  women  and 
children  are  employed.  Closets  assigned  to  female  employees  shall  be  separate 
from  those  assigned  to  male  employees. 

Sec.  169.  If  a  lunch  room  is  provided  in  a  mercantile  establishment  where 
females  are  employed,  such  lunch  room  shall  not  be  next  to  or  adjoining  the 
water-closets,  unless  permission  is  first  obtained  from  the  health  authorities. 

Oiio.— Gen.  Code  1910,  §  1009  (Laws  1898,  p.  35,  §  1).  Separate  toilet  rooms 
to  be  provided  for  women  in  manufacturing,  mechanical,  and  mercantile  estab- 
lishments. 

Sec.  1022.  Similar  provisions.  Earlier  enactments,  Laws  1891,  chap.  75 ;  Laws 
1898,  p.  35. 

§  1027  (11)- (15).  Blowers,  exhaust  fans,  suction  pipes,  etc.,  to  be  provided 
in  factories  where  emery  wheels  or  belts  or  other  dust-creating  machinery  is  used. 
(Laws  1900,  p.  42,  §  1.)  (Earlier  enactment.  Laws  1898,  p.  155,  amending  Laws 
1896,  p.  186.) 

See.  1023.    Factories  and  closets  to  be  kept  clean.     (92  v.  317,  §  2.) 
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Sees.  12,591,  12,592.  Provisions  concerning  the  heating  apparatus  in  such 
buildings. 

Sec.  12,590.     System  of  ventilation  to  be  provided. 

Laws  1908,  p.  30,  §  4.  Specifies  duties  of  visitors  of  factories  in  regard  to 
the  inspection  of  sanitary  condition,  dangerous  machinery,  open  vats,  etc.,  and 
fire  escapes  in  factories  where  women  and  children  are  employed. 

Oklahoma Comp.  Laws  1909,  §  4031  (Laws  of  1907-8,  p.  509).    Workrooms, 

halls,  and  stairs  leading  to  workrooms,  shall  be  lighted  when  deemed  necessary 
by  the  factory  inspector. 

Sec.  4033  (Laws  of  1907-8,  p.  510).  Separate  washrooms  and  toilet  rooms  are 
to  be  provided  whenever  men  and  women  are  employed. 

Oregon.— Gen.  Laws  1910,  §  5041  (Laws  1907,  chap.  158,  p.  303,  §  1).  Fac- 
tories, mills,  and  workshops  where  machinery  is  used  to  be  kept  well  ventilated; 
and  if  dust  is  generated  to  an  injurious  extent,  mechanical  means  of  carrying  off 
th«  dust  shall  be  provided. 

Pennsylvania Purdon's  Dig.   Supp.   1904-1908,  p.  5484,   §   13;   Laws   1905, 

No.  226,  §  8.  Every  person,  firm,  or  corporation  employing  males  and  females 
in  the  same  establishment  shall  provide  for  them  suitable  and  proper  wash  and 
dressing  rooms  and  separate  water-closets  for  males  and  females. 

Sec.  16;  §  11.  Exhaust  fans  of  sufficient  power,  or  other  sufficient  devices, 
sliall  be  provided  in  every  establishment  for  the  purpose  of  carrying  off  poisonous 
dust  from  emery  wheels,  grindstones,  or  other  machinery  creating  dust. 

Sec.  18;  §  13.  No  less  than  250  cubic  feet  of  air  space  to  be  provided  for  every 
person  in  every  workroom. 

Rhode  Island.— Gen.  Laws  1909,  chap.  78,  §  8.  Separate  water-closets  and 
dressing  rooms  to  be  provided  for  female  employees  when  deemed  necessary  by 
the  inspector. 

Sec.  16.  All  manufacturing  establishments  shall  provide  fresh  drinking  water 
for  employees. 

South  Carolina. — Code  1912,  §  869.  Every  factory,  mercantile,  or  other  estab- 
lishment or  office  where  two  or  more  males  and  two  or  more  females  are  em- 
ployed together  shall  be  provided  with  separate  water-closets,  which  are  to  be 
kept  clean. 

Sonth  Dakota. —  Laws  1897,  chap.  93.  Smelting  or  dry  crushing  reduction 
works  are  required  to  use  exhaust  pans  and  dust  chambers  for  removal  of  gases 
and  dust. 

Tennessee.— Laws  1897,  chap.  98.  Employers  of  female  help  in  manufacturing 
or  mercantile  business  must  provide  separate  water-closets.  Similar  provision 
in  Laws  1899,  chap.  401,  §  5. 

Laws  1899,  chap.  401,  §  3.  Factories  and  workshops  to  be  ventilated  and  kept 
in  a  cleanly  condition. 

Washington. — Rem.  &  Bal.  Codes  &  Stat.  §  6588.  Ventilation  of  factories 
prescribed  by  a  provision  similar  to  New  York  labor  law,  §  86. 

West  Virginia.— Code  1906,  §  446;  Acts  1901,  chap.  19.  All  factories,  etc., 
are  to  be  kept  in  a  clean  condition;  the  sanitary  and  hygienic  regulations  shall 
be  such  as  not  to  endanger  the  lives  and  health  of  the  employees. 

Sec.  444 ;  Acts  1901,  chap.  19.  Suitable  places  are  to  be  provided  where  females 
are  employed  to  perform  any  unclean  work,  for  washing  and  changing  the  cloth- 
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ing;  stairs  in  use  by  females  shall  be  properly  screened;  separate  water-elosets 
shall  be  provided. 

Wisconsin.— Sanborn  &  S.  Stat.  Supp.  :906,  §§  1636-39  et  seq.;  Laws  of  1899, 
chap.  189;  Laws  1905,  chap.  ]47.  All  emery  wheels  or  belts  shall,  when  deemed 
necessary  by  the  factory  inspector,  be  provided  with  blowers  or  similar  apparatus 
to  carry  away  the  dust  arising  or  thrown  off  from  such  wheel. 

Sees.  1636-10  et  seq.;  Laws  1899,  chap.  79,  §§  1  et  seq.  Regulations  as  to 
sanitary  conditions  of  cigar  factories. 

Sees.  1636-31  et  seq.;  Laws  1903,  chap.  323,  §§  1  et  seq.  Separate  water- 
closets  and  dressing  rooms  to  be  provided  for  male  and  female  employees  in  every 
factory,  mill,  or  workshop,  mercantile  or  mechanical  establishment,  where  eight 
or  more  persons  are  employed;  same  to  be  clean  and  sanitary. 

Sees.  1636-34;  Laws  1903,  chap.  323,  §  4.  Factories,  mills,  workshops,  mercan- 
tile or  mechanical  establishments,  to  be  ventilated  and  kept  in  a  sanitary  condi- 
tion. 

Sanborn  &  B.  Anno.  Stat.  §  1636f   (1).     Overcrowding  in  factories  prohibited. 

Ontario. — 3tat.  1904,  chap.  26.  The  provisions  in  this  statute  (which  amended 
the  factories  act,  Ont.  Rev.  Stat.  1897,  chap.  2.56,  §§  15,  16)  with  regard  to  the 
necessary  conveniences  for  employees  and  sanitation  of  the  place  of  work  are 
contained  in  §§  3,  4.    They  resemble  those  in  the  English  statute. 

Stat.  3  Edw.  VII.  §  45.  It  shall  not  be  lawful  to  have  a  bedroom  or  sleeping 
place  on  the  same  floor  as  a  shop,  bake-house,  or  factory,  nor  to  have  any  bed- 
room or  sleeping  place  in  the  same  building  as  a  shop,  bake-house,  or  factory 
without  the  written  consent  of  the  inspector. 

It  shall  not  be  lawful  to  have  a  stable  under  the  same  roof  as  a  factory 
unless  there  is  between  the  stable  and  factory  a  sufficient  brick  or  other  partition 
wall  approved  by  the  inspector. 

Quebec. — Industrial  establishments  act,  57  Vict.  chap.  30,  §  3021  (2).  In- 
dustrial establishments  must  be  kept  in  the  cleanest  possible  manner;  be  suf- 
ficiently lighted  and  have  a  sufficient  quantity  of  air  for  the  number  of  persons 
employed;  be  provided  with  effective  means  for  expelling  the  dust  produced  in 
the  course  of  the  work,  and  also  the  gases  and  vapors  which  escape  and  the 
refuse  which  results  from  it;  in  a  word,  fulfill  all  sanitary  conditions  necessary 
for  the  health  of  the  persons  employed,  as  required  by  the  provincial  board  of 
health. 

Sec.  3025.  One  hour  to  be  allowed  at  noon  each  day  for  meals,  if  the  inspector 
so  direct. 

Victoria.—  Factories  act  1905,  No.  1975,  §  35.  In  workrooms  where  there 
are  processes  in  which  dust  is  generated  and  inhaled  to  an  injurious  extent  by 
employees,  an  inspector  may  require  the  use  of  a  fan  or  other  mechanical  means 
for  preventing  such  inhalation. 

New  Zealand.— Shops  and  offices  act  1904,  No.  52,  §  28  (a).  Shops  or 
offices  to  be  kept  in  a  cleanly  state  and  free  from  smell  arising  from  drains, 
etc.  (b)  Separate  privy  accommodations  for  both  sexes,  (c)  Overcrowding  for- 
bidden. Ventilation  such  as  will  provide  a  sufficient  supply  of  fresh  air,  and 
carry  off,  as  far  as  practicable,  all  gases,  fumes,  dust,  and  other  impurities,  (f) 
Cubic  air  space,  amount  of,  to  be  fixed  by  inspector,  (h)  Supply  of  fresh 
drinking  water. 
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New  South  Wales.— Eaetory  act  1909,  No.  28,  §  8  (amending  factory  act 
1896).     Provision  as  to  furnishing  dressing  room  for  females. 

1863.  Construction  and  effect  of  these  enactments. — The  effect  of 
one  case  is  that,  in  order  to  bring  a  factory  within  the  scope  of  a  clause 
prescribing  the  use  of  an  appliance  for  preventing  the  inhalation  of 
impurities  "to  an  injurious  extent,"  it  is  not  necessary  to  prove  that 
the  health  of  any  particular  employee  has  been  injured,  but  merely 
that  the  conditions  to  which  the  workers  are  exposed  are  such  as  have 
a  tendency  to  injure  them.*  The  purpose  of  the  exhaust  fans  required 
by  the  statute  to  be  provided  for  emery  wheels  is  to  carry  off  the 
dust  given  by  the  wheel  as  well  as  other  dust  in  the  room.*  And  it 
may  be  found  that  the  purpose  is  also  to  carry  particles  of  such  size 
as  to  cause  injury  by  the  physical  impact.' 

Eegulation  11  of  the  regulations  of  26th  February,  1906,  made 
under  §  79  of  the  factory  and  workshop  act  1901,  which  requires 
that  occupiers  of  factories  in  which  wet  spinning  is  carried  on  shall 
provide  suitable  and  convenient  accommodation  "in  which"  to  keep 
the  clothing  of  the  workers  taken  off  before  starting  to  work,  does  not 
impose  an  obligation  on  such  occupiers  to  have  a  separate  cloak  room 
outside  the  workroom.*  In  the  case  of  buildings  erected  before  30th 
June,  1905,  it  does  not  necessarily  follow  as  a  matter  of  law  that  if 
such  accommodation  is  provided  in  a  workroom,  it  must  take  the  form 
of  a  press  or  wardrobe.® 

A  complaint  is  sufficient  which  shows  that  no  exhaust  fans  were 

i  Hoare  v.  Ritchie  [1901]  1  K.  B.  434,  tlie  purpose  of  carrying  off  dust  from 

70  L.  J.  K.  B.  N.  S.  279,  84  L.  T.  N.  S.  "emery     wheels     and    grindstones     and 

54,   49   Week.   Rep.    351,   65   J.   P.   261  dust-creating  machines,'   appellee   testi- 

( decided  with  reference  to  §  74  of  the  ^ed  that  the  dust  thrown  off  the  wheel 

English  factory  act  1901).  '"  question  was  'emery  and  iron.'     We 

2  In    Indicmapolis    Foundry     Co.     v.  thmk  the  legislature  failed  in  its  pur- 

Bradley  (1909)  45  Ind.  App.  530,  89  N.  P°««.  f  "^«,  statute  did  not  apply  to  the 

E.  505,  it  was  held  that  §  8029,  Burns's  L^il^^'f,  "^  fhl  xvt^f  wVl.  TIp 

,          '.    ,     ,„„„       ,  •  ,             -J       iu  J.  blown  from  the  wheels  while  in  opera- 

Anno.   Stat.    1908,  which   provides  that  ^ion,  as  well   as   any  dust  likely  to  be 

exhaust  fans  of  sufficient  power  shall  be  present  in  rooms  in  which  dust-creating 

provided    for   the    purpose    of    carrying  machines  are  operated." 

off  dust  from  emery  wheels  and  grind  3  The  court  cannot  say  as  a  matter  of 

stones     and     dust-creating     machinery  law,  that  the  exhaust  fans  required  by 

from    establishments    where    used,    was  the  statute  to  be  furnished  for   emery 

intended   to   safeguard   employees   from  wheels  were  not  intended  to  carry  away 

the    danger    of    injury    from    particles  anj'   particles   of  metal   resulting  from 

thrown  off  from  the  emery  wheels,  etc.,  the  use  of  the  wheels,  large  enough  to 

as  well   as  from  the  other  dust  in  the  cause  injury  if  they  should  strike  the 

room.     The  court   said:     "One   purpose  eye.     Muncie  Pulp  Co.  v.  Hacker  (1906) 

of  the  statute  is  to  reduce  the  hazards  37  Ind.  App.  194,  76  N.  E.  770. 

incident    to     the    operation     of     emery  4  EroMt  v.  Ross  Bros.   [1910]   2  I.  R. 

wheels.     It  requires   that  exhaust  fans  591,  44  Ir.  Law  Times,  217. 

of  sufficient  power  shall  be  provided  for  5  Ihid. 
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provided  for  the  emery  wheels,  that  without  the  exhaust  fans  they 
were  dangerous,  and  that  it  was  practical  to  operate  the  emery  wheels 
with  proper  exhaust  fans.* 

The  factory  and  workshop  act  of  1883  (46  &  47  Vict.  chap.  53), 
§  2,  which  declares  that  it  shall  be  unlawful  to  carry  on  a  white  lead 
factory,  unless  it  is  certified  by  an  inspector  that  the  owner  has  com- 
plied with  the  directions  of  the  act  with  regard  to  ventilation,  etc., 
has  been  held  not  to  be  applicable  to  a  factory  in  which  a  process  was 
employed  which  was  invented  after  the  passage  of  the  act,  and  pro- 
duced an  article  which,  although  it  presented  the  same  appearance 
and  was  adapted  for  the  same  uses,  differed  in  some  essential  respects 
from  that  previously  manufactured, — especially  in  regard  to  the  fact 
of  its  being  much  less  dangerous  to  the  workmen.' 

1864.  Same  subject.  Provisions  specifically  applicable  to  bakeries. — 
Some  of  the  provisions  concerning  the  sanitary  condition  of  bakeries 
have  been  adopted  specifically  for  the  protection  of  employees,  but, 
owing  to  the  nature  of  the  business  to  which  they  relate,  necessarily 
enure  to  the  benefit  of  the  public  also.  Others  are  either  included  in 
general  health  laws,  or  indicate  by  their  phraseology  that  they  have 
been  enacted  primarily  in  the  interest  of  the  public,  and  only  inci- 
dentally with  a  view  to  the  health  of  employees.  Having  regard  to 
the  double  aspect  under  which,  irrespective  of  the  actual  object  which 
they  were  intended  to  subserve,  they  are  susceptible  of  being  con- 
sidered, it  is  deemed  sufficient  for  the  purposes  of  the  present  treat)  ss 
to  tabulate  them  in  a  note.^     They  have  relation  to  such  matters  as 

^Mmwie  Pulp  Co.  v.  Hacker   (1906)  New  Jersey. — P.  L.  1905,  pp.  203-20S 

37  Ind.  App.  194,  76  N.  E.  770.  (Comp.     Stat.     1910,    pp.     3035-3037). 

1  Greevy    v.    Hamay's    Patents     Co.  Earlier    provisions    are   in   Laws    1896, 

(1889)  16  Sc.  Sess.  Cas.  4th  series,  993,  chap.    181,   §§   2-6. 

26   Scot.  L.  R.   679.  New  York.— Labor  law   1909,   §§  liO 

^England. — Factory   act   1901,   §    97.  et  seq.,   as   amended  by  Laws  of   1911, 

Connecticut. — Gen.     Stat.     1902,     §§  chap.  637    (earlier  enactment,  Laws  of 

2569-2572;  Laws  1897,  chap.  174;  Laws  1895,   chap.   518,   as  amended  by  Laws 

1899,  chap.  140.  of  1896,  chap.  672). 

/»MKa««.— General  health  act.  Burns's  OWo.— Laws  1896,  p.  393. 

Anno.   Stat.  1908,   §§  7629    (6725a),  et  PennsiflvariMi.—YuTdoii's    Dig.    Supp. 

ggg  190.5-1909,  p.  5486,  §  22  (Laws  1905,  P. 

Mm-yland.-J.a.wB  1896,  chap.  273.  ^;  ^.^7,  §   17)       Earlier  enactment,  a=t 

Massaclmsetts.-Gener^l    health    act.  "^^^J  ^I'j^^V'  f"^^'  fo,^     ^       „« 

•D        T   ,„o  lono    ^-h^r.    ir.    RR  QQ  ^t  „.,„  Rhode  Island. — Laws  1910,  chap  576. 

^T          7«Q«     ^      !?«/   '  ^^                 '■  Various    provisions    regarding   sanitary 

(Laws  1896,  chap.  418).  conditions  of  bakeries,  confectionery  or 

Mirmesota.—Rev.  Laws  1905,  §  1819.  jge  cream  manufactories. 

Sanitation   of   bakeries   and   confection-  Wisco»m».— Laws    1897,    chap.    375: 

ery  establishments.  Sanborn  &  S.  Anno.  Stat.  §  1636-61,  as 

Missouri. — ^Rev.  Stat.  1909,  §§  7863-  amended  by  Laws  1907,  chap.  486.     See 

7869,  repealing  §§  17,  18  of  act  of  April  also    Sanborn   &    B.    Stat.    Supp.    1906 

20,  1891.  §§  1636-62  to  1636-67. 


§  1865]  STATUTES  RELATIVE  TO  FACTORIES.  5725 

general  cleanliness,  lime  washing,  and  painting,  drainage,  ventila- 
tion, washrooms  and  sleeping  rooms  of  employees,  the  rejection  of 
employees  affected  with  certain  diseases,  the  regulation  or  prohibi- 
tion of  underground  bakehouses,^  and  the  footing  upon  which  the 
pecuniary  liabilities  of  owners  and  occupiers  are  to  be  adjusted  in 
cases  where  the  statutory  requirements  cannot  be  satisfied  unless  cer- 
tain structural  alterations  in  the  premises  are  made.^ 

1865.  Meals  of  employees. — The  enactments  under  this  head  are  di- 
visible into  two  classes : 

(1)  Those  which  prescribe  that  employees  in  certain  descriptions 
of  establishments  shall  be  allowed  a  specified  time  for  their  noonday 
or  other  meals. 

England. — Factory  and  workshop  act  1901,  §  33  (1).  All  women,  young 
persons,  and  children  employed  shall  have  the  time  allowed  for  meals  at  the  same 
time  of  the  day. 

Delaware.— Laws  1904,  1905,  chap.  123.  Children  under  sixteen  years,  em- 
ployed in  a.  factory  or  workshop,  shall  be  allowed  thirty  minutes  at  noon  for 
mealtime. 

Louisiana. — Laws  1908,  No.  301,  §  4.  One  hour  to  be  allowed  for  the  midday 
meal  in  every  factory,  mill,  warehouse,  manufacturing  establishment,  workshop, 
or  store.  Time  may,  at  the  request  of  employees,  be  reduced  to  thirty  minutes. 
(Earlier  enactments.  Laws  1900,  No.  55;  Laws  1904,  No.  195;  Laws  1906,  No. 
34.) 

Massachusetts. — Rev.  Laws  1902,  chap.  106,  §§  36-38.  Women  and  young  per- 
.sons,  five  or  more  in  number,  who  are  employed  in  the  same  factory,  shall  be 
allowed  their  mealtimes  at  the  same  hour,  except  that  those  who  begin  work  at 
a  later  liour  may  be  allowed  their  mealtimes  at  a  different  time. 

Sec.  37.  No  woman  or  young  person  shall  (except  in  certain  specified  cases) 
be  employed  more  than  six  hours  at  one  time  in  a  factory  or  workshop  in  which 

Ontario. — Shops   regulation   act.  Ont.  trying  to  let  the  premises  was  equiva- 

Rev.  Stat.  1897,  chap.  257,  §§  25  et  seq.  lent  to  using  them. 

See  also  3  Edw.  VIL,  §  45.  3  With  reference  to  §  101   (8)   of  the 

2  In  §  101  of  the  English  factory  act,  English  factory   act   1901,   it  has   been 

which    provides    that    an    underground  held  that  the  decision  of  the  "court  of 

bakehouse  shall  not  be  used  as  a  bake-  summary  jurisdiction"  to  which  an  oc- 

house,   unless    it   was    "so   used   at   the  '^^P^er  is  to  apply  when  he  alleges  that 

commencement  of  this  act."     An  under-  ^^^  owner  ought  to  bear  the  whole  or 

ground  bakehouse  which   had  been  va-  ^  P^^*  °^  ^^^  expenses  of  alterations  is 

",,,,,,  ,        J  ,.  J  subject   to    review    bv    the   high    court, 

cated  by  the  tenant  and  was  being  ad-  ^^^^^        ^_   ^^^,^^   ^^g^g^    2  f^    g         ,_ 

vertised  for  rent  as  bakers  premises  at  ^^   goj  94  L.  T.  N.  S.  723,  22  Times  L. 

the  time  the  factory  and  workshop  act  jj   gQg^  ^g  ^  j.  K.  B.  N.  S.  504,  70  J   P 

of    1895   went   into   effect   was   held   to  393^  ,34  ^Veek.  Rep.  509,  4  L.  G.  R.  815, 

he  within  the  similar  exception  in  that  following  Horner  v.  Frcmklin  [1905]   1 

statute.        Schwerzerhof      v.      WilMns  K.  B.  479,  74  L.  J.  K.  B.  N.  S.  291,  09 

[1898]  1  Q.  B.  640,  78  L.  T.  N.  S.  229,  J.  p.  117,  92  L.  T.  N.  S.  178,  21  Times 

62  J.  P.  247,   19   Cox,   C.   C.  22,   67  L.  L.  R.  225,  3  L.  G.  R.  423   (decided  with 

J.  Q.  B.  N.  S.  476.     The  ratio  decidendi  reference  to  a  similar  provision  in  the 

was  that,  for  the  purposes  of  the  act,  factory  act  1891,  §  7,  subsec.  2). 


5726  MASTER  AND  SERVANT.  [chap,  lxxviii. 

five  or  more  such  persons  are  employed,  without  an  interval  of  at  least  half  an. 
hour  for  a  meal. 

Minnesota.— Rev.  Laws  1909,  §  1824-3;  Laws  1909,  chap.  499,  §  3.  In  every 
factory,  workshop,  store,  or  mill,  at  least  sixty  minutes  shall  be  allowed  for  the 
noonday  meal. 

New  York.— Labor  law  1909,  §  89.  In  each  factory  at  least  sixty  minutes 
shall  be  allowed  for  the  noonday  meal,  unless  the  commissioner  of  labor  shall 
permit  a  shorter  time.  Such  permit  must  be  in  writing  and  conspicuously  posted 
in  the  main  entrance  of  the  factory,  and  may  be  revoked  at  any  time.  Where 
employees  are  required  or  permitted  to  work  overtime  for  more  than  one  hour 
after  6  o'clock  in  the  evening,  they  shall  be  allowed  at  least  twenty  minutes  to 
obtain  a  lunch,  before  beginning  to  work  overtime. 

Sec.  161.  In  mercantile  establishments  not  less  than  forty-five  minutes  is  to  be 
allowed  for  the  noonday  meal  of  male  employees  under  sixteen  years  of  age,  and 
female  employees  under  twenty-one  years  of  age. 

Ohio.— Gen.  Code  1910,  §  12,997  (Laws  1908,  p.  30,  §  1).  A  boy  or  girl  em- 
ployed as  provided  in  the  next  preceding  section  shall  be  entitled  to  not  less 
than  thirty  minutes  for  mealtime,  which  shall  not  be  included  as  a  part  of  the 
work  hours  of  the  day  or  week.     (99  v.  30  §  1.) 

Pennsylvania.— Purdon's  Dig.  Supp.  1905-1909,  p.  5484,  §  14;  Laws  1905, 
No.  226,  §  9.  Not  less  than  one  hour  shall  be  allowed  for  the  noonday  meal  in 
any  manufacturing  establishment.      (Forty-five  minutes  in  Laws   1901,   p.  322, 

§  11.) 

Ontario.— Shops  regulation  act.  Ont.  Rev.  Stat.  1897,  chap.  257,  §  7  (3). 
Not  less  than  one  hour  to  be  allowed  to  children,  young  girls,  or  women  em- 
ployed in  shops  for  their  noonday  meal,  and  not  less  than  forty-five  minutes  when 
they  are  employed  after  6  p.  M. 

Quebec- Factories  act  (48  Vict.  chap.  32),  Rev.  Stat.  §  3027.  Each  child, 
young  girl,  and  woman  in  a  factory  to  be  allowed  not  less  than  one  hour  for 
meals  at  noon. 

(2)   Those  which  relate  to  the  conditions  under  which  meals  shall 
be  eaten. 

England. — Factory  act  1901,  §  75.  Persona  employed  in  a  factory  where 
any  poisonous  substance  is  used  shall  not  take  their  meals,  or  remain  during 
mealtime,  in  any  room  where  the  use  of  such  a  substance  gives  rise  to  dust  or 
fumes. 

Sec.  78.  A  woman,  young  person,  or  child,  must  not  be  allowed  to  take  a  meal, 
or  remain  during  mealtimes,  in  parts  of  factories  where  certain  specified  processes 
calculated  to  render  the  air  impure  are  carried  on. 

Sec.  33  (2).  A  woman,  young  person,  or  child  shall  not,  during  any  part  of 
the  times  allowed  for  meals  in  the  factory  or  workshop,  be  employed  therein, 
or  be  allowed  to  remain  in  a  room  in  which  a  manufacturing  process  or  handi- 
craft is  then  being  carried  on. 

Illinois.— Laws  1909,  p.  204,  §  8.  No  employee  to  take  food  into  any  room 
in  any  factory,  mercantile  establishment,  mill,  or  workshop,  where  poisonous 
substances  or  noxious  fumes,  dusts,  or  gases  are  present  as  the  result  of  the 
business  conducted.     Notice  to  this  effect  to  be  posted.    Provision  not  applicable 
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to  employees  whose  presence  during  meal  hours  is  necessary  for  the  proper  conduct 
of  the  business. 

New  York.— Labor  law  1909  (as  amended,  Laws  1912,  chap.  336),  §  89a. 
Xo  employee  shall  take  or  be  permitted  to  take  any  food  into  a  room  or  apart- 
ment in  any  factory,  etc.,  where  lead,  arsenic,  or  other  poisonous  substances  or 
injurious  or  noxious  fumes,  dust,  or  gases  exist  in  harmful  quantities  as  an  inci- 
dent of  the  business  conducted  by  such  factory,  etc.  No  employee  shall  be  per- 
mitted to  remain  in  any  such  apartment  during  the  time  allowed  for  meals. 

Ontario.— Factories  act,  Ont.  Rev.  Stat.  chap.  256,  §  9.  No  child,  young  girl, 
or  woman  shall  be  allowed  to  take  their  meals  in  a  room  where  a  manufacturing 
process  is  being  carried  on. 

Victoria.— Factories  and  shops  act  195,  No.  1975,  §  32.  No  employee  shall  be 
permitted  to  take  liis  meals  in  any  room  in  which  any  manufacturing  process  is 
being  carried  on. 

New  Zealand.— Employment  of  females  act  1881,  §  7,  subsee.  2;  Factories 
act  1894,  §  44.  So  far  as  females  are  concerned,  the  prohibition  against  remain- 
ing during  mealtimes  in  a  room  where  work  is  being  carried  on  is  the  same  as 
in  §  33   (2)  of  the  English  act,  supra. 

The  only  reported  decisions  with  regard  to  these  enactments  have 
turned  upon  the  meaning  of  the  expressions  "employ"  and  "allow."  * 

1866.  Provision  of  seats  for  female  employees.— In  a  large  number 
of  jurisdictions,  statutes  have  been  enacted  which  require  the  em- 
ployer to  furnish  seats  for  female  employees.  These  statutes  vary 
somewhat  in  respect  to  the  occupations  to  which  they  are  applicable, 
and  also  in  respect  to  the  conditions  under  which  the  seats  may  be 
used.  The  English  enactment  to  this  effect  does  not  specify  the  cir- 
cumstances under  which  the  employees  shall  be  permitted  to  use  the 
seats.  ^ 

In  a  number  of  statutes  requiring  seats  to  be  provided  for  female 
employees  it  is  prescribed  that  they  shall  be  permitted  the  use  there- 

1  In  Prior  v.  Slaithwaite  Spirniing  Go.        It  has  been  held  that  the  word  "al- 

[1898]  1  Q.  B.  881,  78  L.  T.  N.  S.  532,  low"  must  be  taken  as  connoting  active 

67  L.  J.  Q.  B.  N.  S.  615,  46  Week.  Rep.  consent   on   the   part  of   the    employer, 

488,  62  J.  P.  358,  it  was  held  with  ref-  and  that  evidence  of  such  consent  must 

erence   to   the   provision    (§    17    of   the  be  given  in  order  to  support  a  convic- 

repealed    English    factory    act    of    1878  tion    under    the    statute.      McBride    v. 

that  the  occupiers  of  a  spinning  mill  Qamile    (1889)    7   New  Zealand  L.  R. 

were  liable  to  a  fine,  where  a  young  per-  396. 

son   in   their    employ,   during   the   time        1  Seats  for  shop  assistants  act  1899, 

allowed   for   a  meal,   oiled   part  of  the  §  1.     Employers  of  female  assistants  in 

machinery,   notwithstanding   he   did   so  shops  or  in  other  premises  where  goods 

contrary    to    orders    and    for    his    own  are  actually  retailed  to  the  public  are 

amusement.     The  position  was  that  the  required  to  provide  in  suitable  positions 

servant,   in  doing  what  he  would  have  at  least  one  seat  for  every  three  such 

done  if  he  had  been  acting  under  orders,  female  assistants, 
was    "working"    at    a    forbidden    time, 
within  the  meaning  of  the  act. 
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of  to  such  an  extent  as  may  be  reasonable  for  the  preservation  of  their 
health.^ 

But  the  purport  of  most  of  the  enactments  is  that  employees  shall 
be  permitted  to  use  the  seats  when  they  are  not  actively  engaged  in 
their  duties.  The  writer  ventures  to  express  the  opinion  that  a  pro- 
vision of  this  tenor  is  greatly  to  be  preferred  to  that  which  has  been 
adopted  in  'New  York  and  some  other  states.  In  an  establishment  in 
which  there  are  several  employees  who  differ  more  or  less  from  each 
other  as  regards  their  general  physique,  and  whose  individual  con- 
dition varies  considerably  from  time  to  time,  it  seems  to  be,  for 
practical  purposes,  impossible  to  apply  a  criterion  so  vague  as  the 
requirements  of  hygiene.^ 


SNew  Yor/c— Labor  law  1909,  §  17. 
Applicable  to  factories,  hotels,  and  res- 
taurants. (Earlier  enactment,  Laws 
1897,  chap.  415.) 

Sec.  170.  Applicable  to  mercantile 
establishments. 

Minnesota. — Rev.  Laws  1905,  §  1802. 
Applicable  to  employers  of  females  in 
any  mercantile,  manufacturing,  hotel, 
or  restaurant  business. 

South  Carolina. — Act  March  6,  1899, 
chap.  71.  Applicable  to  any  mercantile 
establishment  or  place  where  goods  arc 
offered  for  sale. 

S  Alabama. — Crim.  Code  1907,  §  6857 
(5512).  Applicable  to  stores  and 
shops. 

Colorado.StsLt.  Anno.  1911,  §  3929 
(Act  of  1885,  p.  297,  §  1).  Applicable 
to  manufacturing,  mechanical,  or  mer- 
cantile establishments. 

Oonnecticu-t.—Gen.  Stat.  1902,  §  4703 
(Act  of  April  25,  1893,  chap.  77).  Ap- 
plicable in  mercantile,  mechanical  and 
manufacturing  establishments. 

Delaware. — Laws  of  1887,  chap.  238 
(Code  1893,  p.  932).  Applicable  to 
manufacturing,  mechanical,  or  mercan- 
tile establishments. 

Florida. — Laws  1899,  chap.  101.  Ap- 
plicable to  merchants,  storekeepers,  and 
employers  of  male  or  female  clerks, 
salesmen,  cash  boys  or  cash  girls,  or 
other  assistants  in  mercantile  or  other 
business  pursuits. 

Georgia.— Code  1911,  §  3150  (§ 
2621 ) .  Applicable  to  manufacturing, 
mechanical,  and  mercantile  establish- 
ments. 

Illinois. — Laws  1909,  p.  204,  §  9.  Ap- 
plicable to  factories,  mercantile  estab- 
lishments,  mills,   or   workshops. 


ImMana. — Factory  Inspection  Laws 
1899,  chap.  142,  §  10;  Burns's  Anno. 
Stat.  1908,  §  8030.  Applicable  to  manu- 
facturing or  mercantile  establishments, 
laundries,  renovating  works,  bakeries, 
and  printing  offices.  Earlier  enactment, 
act  March  4,  1893,  chap.  168,  amending 
act  March  6,  1891,  chap.  120. 

Iowa..— Code  1897,  §  4999.  Applica- 
ble to  any  mercantile  or  manufacturing 
business  or  occupation. 

Kansas. — Gen.  Stat.  1909,  §  4658 
(Laws  1901,  chap.  187,  §  1).  Applica- 
ble to  any  mercantile  establishment, 
store,  shop,  hotel,  restaurant,  or  other 
place  where  women  or  girls  are  em- 
ployed as  clerks  or  help. 

Kentucky. — Stat.  1909,  §  3250.  Ap- 
plicable where  girls  under  sixteen  years 
of  age  are  employed  in  any  manufactur- 
ing, mechanical,  or  mercantile  industry, 
laundry,  workshop,  renovating  works, 
or  printing  offices. 

LomsioMa. — ^Wolf's  Rev.  Laws  1904- 
1908,  p.  420,  §  13.  Applicable  to  any 
factory,  mill,  warehouse,  manufacturing 
establishment,  workshop,  or  store,  or 
any  other  occupation  or  establishment 
mentioned  in  the  act.  At  least  one 
chair  to  be  provided  for  every  three  fe- 
males. ( Earlier  enactments.  Laws  1892, 
chap.  47;  Laws  1900,  No.  55;  Laws 
1906,  No.  34.) 

Maryland. — Pub.  Gen.  Laws.  1904  (p. 
859),  art.  27,  §  239.  Applicable  to 
stores  and  other  places  of  business 
where  salespeople  and  other  female  help 
are  employed  for  the  purpose  of  serving 
the  public.  (Act  of  April  2,  1896,  chap. 
14.) 

Michigan. — Comp.  Laws  §  5373  (Laws 
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1893,   chap.  91).     Applicable   to  stores,  turing,  mechanical,  or  mercantile  indus- 

shops,   ofBces,   and  manufactories.  try,      laundry,      workshop,      renovating 

Missouri. — Rev.    Laws    1909,    §    7838  works,  or  printing  office.) 

(Laws    1891,    p.    179).      Applicable    to  Rhode  Island. — Gen.  Laws  1909,  chap, 

manufacturing,   mechanical,   mercantile,  78,  §   8.     Applicable  to  manufacturing, 

and   other   establisliments.      See   also   §  mechanical,    and    mercantile    establish- 

4493    (Criminal  Code).  ments. 

.Ve6ras/.a. — C'omp.      Stat.      1911,      §  Tennessee. — Laws     1905,     chap.     171. 

7914c.     Applicable  to  stores,   offices,  or  Seats  for  women.     Applicable  to  retail 

schools.  jobbing   or    wholesale    drygoods    stores, 

Comp.     Stat.     1907.     §     6942     (Laws  notion    and    millinery    stores,    and    all 

1899,    chap.    107).   Applicable   to   every  other   stores   or   business   where   female 

manufacturing,   mechanical,   or  mercan-  help  are  employed  as  saleswomen. 

tile  establishment,  hotel,  or  restaurant.  Utah. — Laws     1907,     §     1339     (Laws 

New      Eampsliire. — Laws      of      1895,  1897,   chap.    11).     Applicable   to   every 

chap.  16,  §  1.     Applicable  to  manufac-  store,  shop,  hotel,  restaurant,  or  other 

turing,   mechanical,   and  mercantile  es-  place  where  women  are  employed, 

tablishments.  Vermont. — Pub.  Stat.  1906,  §  1046,  as 

Neio  Jersejf.—'L&ws  of  1884,  p.  222,  §  amended,  Laws  1910,  act  70,  §  3.     Fe- 

1.      (Comp.   Stat.   1910,  p.   3037).     Ap-  males  under  the  age  of  eighteen  years 

plicable   to   mechanical   and   mercantile  shall    not   be    employed,    permitted,    or 

establishments.  suffered  to  work  in  any  capacity  where 

Laws  of  1909,  p.  221,  §  1  (Comp.  such  employment  compels  them  to  re- 
Stat.  1910,  p.  3041 ) .  Seats  shall  be  main  standing  constantly.  Every  per- 
provided  for  females  engaged  in  opera-  son  who  shall  employ  any  female  under 
tions  incident  to  any  commercial  em-  the  age  of  eighteen  in  any  place  or  es- 
ployment.  (This  act  supersedes  Laws  tablishment  mentioned  in  §  1  shall  pro- 
of 1882,  p.  227.)  vide   suitable   seats,    chairs,   or   benches 

North    Carolina. — LaAvs    1909,    chap,  for    the    use    of    females    so    employed, 

857,   §   1.     Applicable  to  stores,   shops,  which  shall  be  so  placed  as  to  be  acces- 

offiees,     and     manufacturing     establish-  sible  to  said  employees;   and  shall  per- 

ments.  mit   the   use   of   such    seats,   chairs,   or 

Ohio. — Gen.  Code  1910,  §  1008.     Ap-  benches  by  them  when  they  are  not  nec- 

plicable   to  manufacturing,   mechanical,  essarily  engaged  in  the  active  duties  for 

or  mercantile  establishments.  which    they    are    employed,    and    there 

Oklahoma. — Comp.  Laws  1909,  §  40.S9  shall  be  provided  at  least  one  chair  to 

(Laws  of  1907-8,  p.  512).     Applicable  every  three  females. 

to  any  mercantile  establishment,  store,  Virfiinia. — Code  1904,  g  3657a  (Laws 

shop,    hotel,    restaurant,    or    any    other  1 897,     p.     45 ) .      Applicable    to     shops, 

place    where   women    or   girls    are    em-  stores,  offices,  and  manufactories, 

ployed  as  clerks.  Washington. — Rem.   &   Bal.    Codes   & 

Oregon. — G«n.    Laws,    1910,     §    5038  Stat.   Sec.   6566.     Applicable  to   stores, 

(Laws   1907,   chap.  200,   §   2).     Appli-  offices,    and    schools.       (Laws    1890,    p. 

cable  to  any  manufacturing,  mechanic-  104.) 

al,   or   mercantile   establishment,   laun-  Sec.   6567.       Applicable  to  every  es- 

dry,   hotel,   or   restaurant,   or   other  es-  tablishment  in  which   females   are   em- 

tablishment  employing  any  female.  ployed. 

Pennsylvania. — Purdon's    Dig.    Supp.  West    Virginia. — Code    1906,    §    445: 

1905-1909,  p.  5484,  §  12;  Acts  of  1905,  Acts    1901,    chap.    19.      Applicable    to 

No.  226,  §  7.     Applicable  to  every  per-  manufacturing,   mechanical,   mercantile, 

son,     firm,     or     corporation     employing  and  other  establishments, 

girls  or  adult  women,  in  anv  establish-  Wisconsin. — Sanborn  &  B.  Stat.  Supp. 

ment.     (The  act  of  April  29,  1897,  §  4,  1906,   §   1728.     Applicable  to  manufac- 

was  applicable   [by  its  title]   to  manu-  turing,  mechanical  or  mercantile  estab- 

facturing  establishments,  mercantile  in-  lishments.      Earlier    enactments,    Laws 

dustries,    laundries,    renovating   works,  1899,  chap.  77;  Laws  1899,  chap.  157. 

and   printing  offices.     The  act  of  May  Wyoming. — Laws  1901,  chap.  33,  §  1 ; 

29,   1901,  §  6,  was  applicable  to  every  Comp.   Stat.   1910,   §   5815.     Applicable 

person,     firm,     association,     individual,  to    any   manufacturing,   mechanical,   or 

partnership,   or   corporation,   employing  mercantile  establishment, 

girls  or  adult  women  in  any  manufac-  Ontario. — Shops  regulation  act;  Rev. 
M.  &  S.  Vol.  v.— 359. 
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1867.  Work  in  tenements.  Sweatshops. — It  is  only  within  compara- 
tively recent  times  that  the  long-continued  efforts  of  social  reformers 
have  been  effectual  to  the  extent  of  inducing  legislatures  to  deal  sys- 
tematically with  the  terrible  evils  entailed  by  the  unrestrained  oper- 
ation of  the  so-called  "sweating  system."  ^ 

The  committee  of  the  House  of  Lords  which  was  appointed  in 
1888  to  inquire  into  the  subject  reported  that  they  were  unable  to 
assign  any  exact  meaning  to  the  term  "sweating,"  but  the  following 
conditions  were  enumerated  as  those  to  which  that  name  was  ap- 
plied. 

(1)  A  rate  of  wages  inadequate  to  the  necessities  of  the  workers 
or  disproportionate  to  the  work  done;  (2)  excessive  hours  of  labor; 
(3)  the  unsanitary  state  of  the  houses  in  which  the  work  is  carried 
on.'' 

The  main  object  of  the  statutes  so  far  enacted  has  been  to  secure 
that  the  dwelling  houses  in  which  piecework  of  certain  descriptions 
is  done  by  employees  shall  conform  to  a  certain  sanitary  standard. 
In  some  jurisdictions  the  hours  of  work  have  been  prescribed  as  re- 
gards women,  young  persons,  and  children.  In  recent  years  there 
has  also  been  some  serious  discussion  concerning  the  expediency  of 
prohibiting  agreements  under  which  the  rate  of  remuneration  is  so 
low  that  the  employees  cannot,  without  impairing  their  health,  earn 
enough  to  support  themselves  and  their  families.  But  whether  an 
enactment  to  this  effect  would  be  constitutional  in  the  United  States 
is  open  to  serious  question. 

England.— The  whole  ol  part  6  of  the  factory  and  workshop  act  1901  ist 
devoted  to  the  regulation  of  home  work.  The  essential  object  of  the  provision 
relating  to  this  subject  is  to  make  the  occupiers  of  factories  and  workshops,  and 
contractors  employed  by  them,  responsible  to  a  certain  extent  for  the  conditions 
under  which  piecework  is  carried  on  in  the  houses  of  the  persons  to  whom  it  i& 
given  out. 

Stat.  1897,  chap.  257,  §  11  (1).  Appli-  tions  of  the  stocking  trade  in  various 
cable  to  employees  in  "shops,"  as  de-  parts  of  England  brought  to  light  a  de- 
fined in  §  4  of  the  act.  See  §  1875,  gree  of  "sweating"  scarcely  paralleled 
post.  even  by  the  worst  modern  instances.    A 

New    Zealand. — Shops    &    offices    act  bill  for  the  fixing  of  the  wages  of  frame- 

1901,  No.  52,  §  6.    Applicable  to  female  work    knitters    was    accordingly    intro- 

shop    assistants;    seats   to   be   used   at  duced,  but  defeated  in  the  third  reading, 

reasonable  intervals.  Webb.  Trade  Unions,  p.  46. 

1 A  succinct  dissertation  on  this  sub-  Some  of  the  repulsive  consequences  of 

ject  under  its  economic  and  sociological  the  operation  of  the  system  in  England 

aspects  will  be  found  in  the  Encyclope-  about  the  middle  of  the  ninteenth  een- 

dia  Brittanica,  vol.  33,  9th  ed.  p.  112.  tury  were  dealt  with  in  Charles  Kings- 

2  In  1776  the  investigation  of  a  Par-  ley's  "Alton  Locke." 
liamentary    committee    into   the   condi- 
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By  §  108  such  occupiers  and  contractors  are  made  liable  to  a  fine  if  they  give 
out  work  to  be  done  in  a  place  which  is  injurious  or  dangerous  to  the  workers. 

By  §§  109,  110,  a  similar  liability  is  incurred  if  they  give  out  work  to  be  done 
in  a  dwelling  house,  or  building  occupied  therefor,  in  which  there  is  an  infectious 
disease. 

By  §  111,  provisions  similar  to  those  embodied  in  the  earlier  portions  of  the 
act  are  enacted  with  regard  to  the  hours  of  work  and  mealtimes  of  women,  young 
persons,  and  children. 

By  §  114,  the  act  is  declared  not  to  be  applicable  to  a  private  house  or  room 
in  which  certain  handicrafts  of  a  light  description  are  carried  on,  and  that  the 
exercise  in  such  places  of  manual  labor  in  relation  to  the  making,  altering,  or 
adaptation  for  sale  of  any  articles,  shall  not  of  itself  constitute  them  workshops, 
where  the  labor  is  exercised  at  irregular  intervals,  and  does  not  furnish  the 
whole  or  principal  means  of  living  to  the  family. 

Connecticut. — Laws  1899,  chap.  199.  Inspector  of  factories  to  examine  tene- 
ments and  dwellings  used  wholly  or  in  part  as  workshops. 

Illinois.— Act  of  June  17,  1893,  §  1;  Starr  &  C.  Anno.  Stat.  1896,  p.  1804,  H  17. 
This  enactment  regarding  labor  in  domestic  workshops  is  framed  on  lines  similar 
to  those  of  the  Pennsylvania  statute. 

Indiana.— Burns's  Anno.  Stat.  1908,  §  8034  (7087n).  No  room  or  rooms, 
apartment  or  apartments,  in  any  tenement  or  dwelling  house,  shall  be  used  for 
the  manufacture  of  coats,  vests,  trousers,  knee  pants,  overalls,  cloaks,  furs,  fur 
trimmings,  fur  garments,  shirts,  purses,  feathers,  artificial  flowers,  or  cigars,  for 
sale,  excepting  by  the  immediate  members  of  the  family  living  therein.  No 
person,  firm,  or  corporation  shall  hire  or  employ  any  person  to  work  in  <iny  room 
or  rooms,  apartment  or  apartments,  in  any  tenement  or  dwelling  house,  at 
making,  in  whole  or  in  part,  any  vests,  coats,  trousers,  knee  pants,  fur,  fur  trim- 
mings, shirts,  purses,  feathers,  artificial  flowers,  or  cigars,  for  sale,  without  ob- 
taining first  a  written  permit  from  the  chief  inspector.     (Laws  1899,  chap.  142, 

§  14.) 

Maryland.— Pub.  Gen.  Laws  1904,  §§  245  et  seq.;  Laws  1894,  chap.  302;  Laws 
1896,  chap.  467.  General  provisions  in  regard  to  the  manufacture  of  clothing  in 
unsanitary  places  similar  to  the  Pennsylvania  act.  No  room  or  apartment  in  any 
tenement  or  dwelling  liouse  shall  be  used  except  by  the  immediate  members  of 
the  family,  which  shall  be  limited  to  a  husband  and  wife,  their  children,  or  the 
children  of  either,  for  the  manufacture  of  the  various  articles  of  clothing,  purses, 
feathers,  artificial  flowers,  cigarettes,  or  cigars.  No  room  or  apartment  in  any 
tenement  or  dwelling  house  shall  be  so  used  until  a  permit  shall  be  obtained.3 

Massachusetts.— Rev.  Laws  1902,  chap.  106,  §  56.  A  room  or  apartment  in 
a  tenement  or  dwelling  house  shall  not  be  used  for  the  purpose  of  making,  al- 
tering, repairing,  or  finishing  therein  coats,  vests,  trousers,  or  wearing  apparel  of 
any  description,  except  by  the  members  of  the  family  dwelling  therein;  and  a 
family  which  desires  to  make,  alter,  repair,  or  finish  coats,  vests,  trousers,  or 
wearing  apparel  of  any  description  in  a  room  or  apartment  in  a  tenement  or 
dwelling  house  shall  first  procure  a  license  therefor  from  an  inspector  of  factories 
and  public  buildings,  which  shall  be  approved  by  the  chief  of  the  district  police. 

Sit  has  been  held  that  this  act  does  other  than  sale.  State  v.  Eymwn  (1904) 
not  apply  to  homes  or  places  where  98  Md.  596,  64  L.R.A.  637,  57  Atl.  6,  1 
wearing   apparel   is   made  for  purposes    Ann.  Cas.  742. 
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A  license  may  be  applied  for  by  and  issued  to  any  member  of  a  family  which  de- 
sires to  do  such  work.  No  person,  partnership,  or  corporation  shall  hire,  employ, 
or  contract  with  a  member  of  a  family  which  does  not  hold  a  license  therefor  to 
make,  etc.,  articles  of  wearing  apparel  as  aforesaid  in  any  room  or  apartment  in 
a  tenement  or  dwelling  house  as  aforesaid.  Every  room  or  apartment  in  which 
garments  or  articles  of  wearing  apparel  are  made,  etc.,  shall  be  kept  in  a  cleanly 
condition,  and  shall  be  subject  to  the  inspection  of  the  inspectors  of  the  district 
police  for  the  purpose  of  ascertaining  whether  said  room  or  apartment,  or  said 
garments  or  articles  of  wearing  apparel,  or  any  parts  thereof,  are  clean  and  free 
from  vermin  and  from  infectious  or  contagious  matter.  A  room  or  apartment 
in  a  tenement  or  dwelling  house  which  is  not  used  for  living  or  sleeping  purposes, 
and  which  is  not  connected  \\ith  a  room  or  apartment  used  for  living  or  sleeping 
purposes,  and  which  has  a  separate  and  distinct  entrance  from  the  outside,  shall 
not  be  subject  to  the  provisions  of  this  section,  nor  shall  the  provisions  of  this 
section  prevent  the  employment  of  a  tailor  or  seamstress  by  any  person  or  fam- 
ily for  the  making  of  wearing  apparel  for  the  use  of  such  person  or  family. 
(Act  of  March  9,  1898,  chap.  150,  amending  an  act  regulating  employment  of 
labor.  Acts  of  1894,  chap.  508.  For  the  original  statute  see  act  of  April  24, 
1893,  chap.  246.) 

Michigan.— Pub.  Laws  1901,  No.  113.  Manufacture  of  wearing  apparel,  flow- 
ers, cigarettes,  etc.,  forbidden  in  dwellings  except  on  written  permit  of  factory 
inspector,  granted  after  inspection,  stating  number  to  be  employed  and  that 
building  is  fit.  Permit  to  be  framed  and  posted  in  room.  Firms  giving  out  work 
shall  require  production  of  permit  and  keep  register  of  persons  to  whom  given. 
Family  may  employ  seamstress.  (Earlier  provisions  in  Pub.  Laws  1895,  No.  184; 
Pub.  Laws  1899,  No.  233.) 

Mississippi.— Act  ot  June  2,  1899  (p.  273).  Regulation  of  manufacturing  in 
tenements. 

MissoTiri.— Rev.  Stat.  1909,  §  7853.  No  room  or  apartment  in  any  tenement  or 
dwelling  house  shall  be  used  by  more  than  three  persons,  not  immediate  members 
of  the  family  living  therein,  for  the  manufacture  of  any  wearing  apparel,  purses, 
feathers,  artificial  flowers,  or  other  goods  for  male  or  female  wear.  Every  person, 
firm,  or  corporation  contracting  for  the  manufacture  of  any  of  the  articles  men- 
tioned in  this  section,  or  giving  out  the  complete  material  from  which  they  are 
to  be  made,  or  to  be  wholly  or  partially  finished,  shall  keep  a  register  of  the 
names  and  addresses  of  all  persons  to  whom  such  work  is  given  to  be  made,  or 
with  whom  they  have  contracted  to  do  the  same.  Such  register  shall  be  produced 
for  the  inspection,  and  a  copy  thereof  shall  be  furnished  to,  the  factory  inspector 
on  demand.     (Rev.  Stat.  1899,  §  10,090;  amended.  Laws  1909,  p.  866.) 

New  Jersey.- Laws  1904,  chap.  64,  §  31  (Comp.  Laws  1910,  p.  3030).  Sweat- 
shops regulated  by  a  provision  similar  to  that  in  the  New  York  labor  law,  §  100. 
(Earlier  provision,  Laws  1893,  chap.  216.) 

Neiff  York.—  Labor  law  1909,  §  95.  Commissioner  of  labor  given  power  to 
attach  a,  sign  "Unclean"  to  any  tenant-factory  in  which  he  shall  find  evidence  of 
contagious  disease. 

Sec.  100.  No  tenement  house  nor  any  part  thereof  shall  be  used  for  the  purpose 
of  manufacturing,  altering,  repairing,  or  finishing  therein,  any  coats,  vests,  knee 
pants,  trousers,  overalls,  cloaks,  hats,  caps,  suspenders,  jerseys,  blouses,  dresses, 
waists,   waistbands,   underwear,    neckwear,    furs,    fur   trimmings,   fur   garments, 


§  1868]  STATUTES  RELATIVE  TO  FACTORIES.  5733 

skirts,  shirts,  aprons,  purses,  pocketbooks,  slippers,  paper  boxes,  paper  bags, 
feathers,  artificial  flowers,  cigarettes,  cigars,  umbrellas,  or  articles  of  rubber,  nor 
for  the  purpose  of  manufacturing,  preparing,  or  packing  macaroni,  spaghetti,  ice 
cream,  ices,  candy,  confectionery,  nuts,  or  preserves,  without  a  license  therefor  as 
provided  in  this  article.  But  nothing  herein  contained  shall  apply  to  collars, 
cuffs,  shirts,  or  shirt  waists  made  of  cotton  or  linen  fabrics  that  are  subject  to 
the  laundering  process  before  being  offered  for  sale.  (Earlier  provisions,  Laws 
1892,  chap.  655;  Laws  1893,  chap.  173;  Laws  1899,  chap.  191.) 

Ohio. — Laws  1896,  p.  317.  Prohibiting  manufacture  of  clothing,  tobacco,  etc., 
in  rooms  used  for  family  purposes.  Requirements  as  to  air  space,  water-closets, 
etc.,  for  shops  where  such  goods  are  made. 

Pennsylvania — Act  of  April  11,  1895,  §  1  (P.  L.  34),  3  Pepper  &  L.  Dig. 
1898,  p.  302,  as  amended  by  act  of  May  5,  1897,  No.  37,  §  1.  No  room  or  apart- 
ment in  any  tenement  or  dwelling  house  shall  be  used  except  by  the  immediate 
members  of  the  family  living  therein,  for  the  manufacture  of  coats,  vests, 
trousers,  knee  pants,  overalls,  cloaks,  hats,  caps,  suspenders,  jerseys,  blouses, 
waists,  waistbands,  underwear,  neckwear,  furs,  fur  trimmings,  fur  garments, 
shirts,  hosiery,  purses,  feathers,  artificial  flowers,  cigarettes,  or  cigars.  No  per- 
son, firm,  or  corporation  shall  hire  any  person  to  work  in  any  room  or  apartment 
in  any  rear  building,  or  building  in  the  rear  of  a  tenement  or  dwelling  house, 
at  making  any  of  the  articles  mentioned  in  this  section,  without  first  obtaining  a 
written  permit  from  the  factory  inspector  or  one  of  his  deputies,  stating  the 
maximum  number  of  persons  allowed  to  be  employed  therein  and  that  the 
building  or  part  of  building  intended  to  be  used  for  such  work  or  business  is 
thoroughlj'  clean,  sanitary,  and  fit  for  occupancy  for  such  work  or  business.* 

W^isconsin.— Sanborn  &  B.  Stat.  Supp.  1906,  §  1636-71;  Lavps  1899,  cliap. 
232;  Laws  1901,  chap.  239.  Regulating  manufacture  of  clothing  and  tobacco 
goods  in  dwellings. 

Ontario. — The  Shops  regulation  act,  60  Vict.  chap.  51;  Ont.  Eev.  Stat.  1897, 
chap.  257.  This  statute  provides  for  the  safety,  health,  etc.,  of  employees  in 
places  of  business  other  than  those  covered  by  the  factories  act,  and  regulating  tlie 
age  at  which  such  employees  may  be  hired  and  the  number  of  hours  they  may 
work. 

Victoria. — Factory  act  1905  (No.  1975),  §  21.  Every  occupier  of  a  factory  or 
workroom  who  has  work  done  elsewhere  than  in  his  factory  or  workroom  shall 
keep  a  record  of  the  work,  names,  and  addresses  of  the  persons  employed,  and  the 
prices  paid. 

New  Zealand. — Factories  act  1901,  §§  28-30.  These  provisions  are  framed  on 
the  same  lines  as  those  of  the  English  statute,  but  are  considerably  shorter. 

1868.  Places  to  which  the  English  acts  are  applicable.    Generally. — 

By  the  workmen's  compensation  act  1897,  §  7  (2),  it  was  provided 

4  The  term   "rear  building''   may   in-  must  be  held  to  be  one  that  is  built  sep- 

clude  all  such  rooms  or  apartments  as  arate  and  apart  from  the  tenement  or 

are    connected    with    the    tenement    or  dwelling  house  proper,  and  in  the  rear 

dwelling    house    vphere    the    family    re-  of     it.       Tenement     House    Inspection 

sides,  but  which  are  separated  from  the  (1896)   17  Pa.  Co.  Ct.  191,  4  Pa.  Dist. 

other  part  of  the  house  by  walls,  parti-  R.  783. 
tions,  or  doors.     A  "building  in  reaj" 
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that  the  word  "factory,"  as  used  in  the  statute,  should  have  the  same 
meaning  as  in  the  factory  and  workshop  acts  1878  to  1891,  and  also 
include  any  dock,  wharf,  quay,  warehouse,  machinery,  or  plant,  to 
which  any  provision  of  the  factory  acts  is  applied  by  the  factory  and 
M'orkshop  act  1895,  and  every  laundry  worked  by  steam,  water,  or 
other  mechanical  power.  (See  chapter  lxxvii.  ante.)  As  the  por- 
tion of  the  workmen's  compensation  act  1897  in  which  this  provision 
was  inserted  has  been  omitted  from  the  new  act  of  1906,  the  decisions 
under  the  former  act,  which  turned  upon  the  meaning  of  the  expres- 
sion "factory,"  are  no  longer  relevant  as  precedents  in  actions  for 
personal  injuries  caused  by  accidents.  But  they  are  still  binding  as 
authorities  in  cases  which  involve  the  question  whether  a  given  es- 
tablishment is  within  the  factory  and  workshop  act  1901.  In  this 
point  of  view  they  may  appropriately  be  cited  together  with  those 
which  have  been  rendered  with  immediate  reference  to  that  statute 
and  its  predecessors  in  pari  materia. 

1869.  Provisions  with  regard  to  manufacturing  establishments,  prop- 
erly so  called.— The  effect  of  the  definition  clauses  in  §  149,  of 
the  factory  and  workshop  act  1901,  is  as  follows : 

Subsee.  (1).  The  expression  "textile  factory"  means  any  premises  wherein 
or  within  the  close  or  curtilage  of  which  steam,  water,  or  other  mechanical  power, 
is  used  to  move  or  work  any  machinery  employed  in  preparing,  manufacturing, 
or  finishing,  in  any  process  incident  to  the  manufacture  of  cotton,  wool,  hair, 
silk,  flax,  hemp,  jute,  tow,  china  grass,  cocoanut  fibre,  or  other  like  material, 
either  separately  or  mixed  together,  or  mixed  with  any  other  material,  or  any 
fabric  made  thereof:  Provided  that  printworks,  bleaching  and  dyeing  works,  lace 
warehouses,  paper  mills,  flax  scutch  mills,  rope  works,  and  hat  works,  shall  not 
be  deemed  to  be  textile  factories. 

The  expression  "nontextile  factory"  means — (a)  Any  works,  warehouses, 
furnaces,  mills,  foundries,  or  places  named  in  part  1  of  schedule  6  of  the 
act — (in  which  are  enumerated  [1]  printworks,  [2]  bleaching  and  dyeing  works, 
[3]  earthenware  works,  [4]  lucifer  match  works,  [5]  percussion-cap  works, 
[6]  cartridge  works,  [7]  paper-staining  works,  [8]  fustian-cutting  works,  [9] 
blast  furnaces,  [10]  copper  mills,  [11]  iron  mills,  [12]  foundries,  [13]  metal 
and  india-rubber  works,  [14]  paper  mills,  [15]  glass  works,  [16]  tobacco  fac- 
tories, [17]  letter-press  printing  works,  [18]  bookbinding  works,  [19]  flax  scotch 
mills,  [20]  electrical  stations)  ;  (b)  Any  premises  named  in  part  2  of  schedule 
6  (vfo.,  [21]  hat  works,  [22]  rope  works,  [23]  bakehouses,  [24]  lace  ware- 
houses, [25]  shipbuilding  yards,  [26]  quarries,  [27]  pit  banks,  [28]  day  clean- 
ing, carpet  beating,  and  bottle  washing  works),  wherein  or  within  the  close 
or  curtilage  or  precincts  of  which  steam,  water,  or  other  mechanical  power 
is  used  in  aid  of  the  manufacturing  process  carried  on  there;  (c)  Any 
premises  wherein  or  within  the  close  or  curtilage  or  precincts  of  which  any 
manual  labor  is  exercised  by  way  of  trade  or  for  purposes  of  gain  in  or  incidental 
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to  any  of  the  following  purposes,  namely:  (1)  the  making  of  any  article  or  of 
part  of  any  article;  or  (2)  the  altering,  repairing,  ornamenting,  or  furnishing  of 
any  article;  or  (3)  the  adapting  for  sale  of  any  article;  and  wherein  and  within 
the  close  or  curtilage  or  precincts  of  which  steam,  water,  or  other  mechanical 
power  is  used  in  aid  of  the  manufacturing  process  carried  on  there. 

The  expression  "factory"  means  a,  "textile  factory"  or  "nontextile  factory,"  or 
either  of  those  descriptions  of  factories. 

The  expression  "tenement  factory"  means  a  factory  where  mechanical  power  is 
supplied  to  different  parts  of  the  same  building  occupied  by  different  persons  for 
the  purpose  of  any  manufacturing  process  or  handicraft. 

The  expression  "workshop"  means — 

(a)  Any  premises  or  places  named  in  part  2  of  schedule  6  which  are  not  a, 
factory. 

(b)  Any  premises,  room,  or  place,  not  being  a  factory,  in  which  premises, 
room,  or  place,  or  within  the  close  or  curtilage  or  precincts  of  which  premises, 
any  manual  labor  is  exercised  by  way  of  trade  or  for  purposes  of  gain  in  or  in- 
cidental to  any  of  the  following  purposes,  namely:  (1)  The  making  of  any  article 
or  of  part  of  any  article;  or  (2)  the  altering,  repairing,  ornamenting,  or  finish- 
ing of  any  article;  or  (3)  the  adapting  for  sale  of  any  article;  and  to  or  over 
which  premises,  room,  or  place  the  employer  of  the  persons  working  therein  has 
the  right  of  access  or  control. 

Subseo.  (4).  Where  a  place  situate  within  the  close,  curtilage,  or  precinct 
forming  a  factory  or  workship  is  solely  used  for  some  purpose  other  than  the 
manufacturing  process  or  handicraft  carried  on  in  the  factory  or  workshop,  that 
place  shall  not  be  deemed  to  form  part  of  a  factory  for  the  purposes  of  the  act, 
but  shall,  if  otherwise  it  would  be  a  factory  or  workshop,  be  deemed  a  separate 
factory  or  workshop,  and  be  regulated  accordingly. 

Subsec.  (5).  A  place  or  premises  shall  not  be  excluded  from  the  definition  of 
a  factory  or  workshop,  by  reason  only  that  the  place  or  premises  is  or  are  in  the 
open  air. 

Subsec.  ( 6 ) .  The  exercise  by  any  young  person  or  child,  in  any  recognized 
efiieient  school,  during  a  portion  of  the  school  hours,  of  any  manual  labor,  for 
purpose  of  instructing  the  young  person  or  child  in  any  art  or  handicraft,  shall 
not  be  deemed  to  be  an  exercise  of  manual  labor  for  the  purpose  of  gain,  within 
the  meaning  of  the  act. 

The  provisions  of  the  factory  acts,  which  were  incorporated  in  the 
workmen's  compensation  act  1897,  as  §  93,  were  these: 

Factory  act  1878,  §  93.  Tiie  expression  "nontextile  factory"  in  this  act  means 
(1)  any  works,  warehouses,  furnaces,  mills,  foundries,  or  places  named  in  part 
one  of  the  fourth  schedule  of  this  act;  (2)  also  any  premises  or  places  named  in 
part  two  of  the  said  schedule,  wherein,  or  within  the  close  or  curtilage  or  precincts 
of  which,  steam,  water,  or  other  mechanical  power  is  used  in  aid  of  the  manufac- 
turing process  carried  on  there ;  ( 3 )  also  any  premises  wherein,  or  within  the  close 
or  curtilage  or  precincts  of  which,  any  manual  labor  is  exercised  by  way  of  trade, 
or  for  purposes  of  gain  in,  or  incidental  to,  the  following  purposes,  or  any  of 
them;  that  is  to  say, —  (a)  in  or  incidental  to  the  making  of  any  article  or  of  part 
of  any  article,  or  (b)  in  or  incidental  to  the  altering,  repairing,  ornamenting,  or 
finishing  of  any  article,  or   (c)   in  or  incidental  to  the  adapting  for  sale  of  any 
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article,  and  wherein,  or  within  the  close  or  curtilage  or  precincts  of  which,  steam, 
water,  or  other  mechanical  power  is  used  in  aid  of  the  manufacturing  process 
carried  on  there. 

The  expression  "factory''  in  this  act  means  textile  factory  and  nontextile  fac- 
tory, or  either  of  such  descriptions  of  factories. 

The  expression  "workshop"  in  this  act  means  ( 1 )  any  premises  or  places  named 
in  part  two  of  the  fourth  schedule  to  this  act,  which  are  not  a  factory  within  the 
meaning  of  this  act;  (2)  also  any  premises,  room,  or  place,  not  being  a  factory 
within  the  meaning  of  this  act,  in  which  premises,  room,  or  place,  or  within  the 
close  or  curtilage  or  precincts  of  which  premises,  any  manual  labor  is  exercised  by 
way  of  trade,  or  for  purposes  of  gain  in,  or  incidental  to,  the  following  purposes 
or  any  of  them;  that  is  to  say, —  (a)  in  or  incidental  to  the  making  of  any  article 
or  of  part  of  any  article,  or  (b)  in  or  incidental  to  the  altering,  repairing,  orna- 
menting, or  finishing  of  any  article,  or  (c)  in  or  incidental  to  the  adapting  for 
sale  of  any  article,  and  to  which  or  over  which  premises,  room,  or  place  the  em- 
ployer of  the  persons  working  therein  has  the  right  of  access  or  control. 

A  part  of  a  factory  or  workshop  may,  for  the  purposes  of  this  act,  be  taken  to 
be  a  separate  factory  or  workshop;  and  a  place  solely  used  as  a  dwelling  shall  not 
be  deemed  to  form  part  of  the  factory  or  workshop  for  the  purposes  of  this  act. 

Where  a  place  situate  within  the  close,  curtilage,  or  precincts  forming  a  factory 
or  workshop  is  solely  used  for  some  purpose  other  than  the  manufacturing  process 
or  handicraft  carried  on  in  the  factory  or  workshop,  such  place  shall  not  be 
deemed  to  form  part  of  that  factory  or  workshop  for  the  purposes  of  this  act,  but 
shall,  if  otherwise  it  would  be  a  factory  or  workshop,  be  deemed  to  be  a  separate 
factory  or  workshop,  and  be  regulated  accordingly. 

Any  premises  or  place  shall  not  be  excluded  from  the  definition  of  a  factory  or 
workshop  by  reason  only  that  such  premises  or  place  are  or  is  in  the  open  air. 

Factory  act  1895,  §  23.  (1)  The  following  provisions,  namely,  (i)  §  82  of 
the  principal  act,  (ii)  the  provisions  of  the  factory  acts  with  respect  to  accidents, 
(iii)  §  68  of  the  principal  act,  with  respect  to  the  powers  of  inspectors,  (iv) 
§§  8  to  12  of  the  act  of  1891,  with  respect  to  special  rules  for  dangerous  em- 
ployment, and  (v)  the  provisions  of  this  act  with  respect  to  the  power  to  make 
orders  as  to  dangerous  machines,  shall  have  effect  as  if  (a)  every  dock,  wharf, 
quay,  and  warehouse,  and,  so  far  as  relates  to  the  process  of  loading  or  unloading 
therefrom  or  thereto,  all  machinery  and  plant  used  in  that  process;  and  (b) 
any  premises  on  which  machinery  worked  by  steam,  water,  or  other  mechanical 
power,  is  temporarily  used  for  the  purpose  of  the  construction  of  a  building  or 
any  structural  work  in  connection  with  a  building,  were  included  in  the  word 
"factory,''  and  the  purpose  for  which  the  machinery  is  used  were  a  manufactur- 
ing process;  and  as  if  the  person  who,  by  himself,  his  agents,  or  workmen,  tem- 
porarily uses  any  such  machinery  for  the  before-mentioned  purpose  iverc  tlie 
occupier  of  said  premises;  and  for  the  purpose  of  the  enforcement  of  those  sec- 
tions the  person  having  the  actual  use  or  occupation  of  a  dock,  wharf,  quay,  or 
warehouse,  or  of  any  premises  within  the  same  or  forming  part  thereof,  and  the 
person  so  using  any  such  machinery,  shall  be  deemed  to  be  the  occupier  of  a 
factory. 

(2)  The  provisions  of  this  act  with  respect  to  notice  of  accidents  and  the  formal 
investigation  of  accidents  shall  have  effect  as  if — (a)  any  building  which  exceeds 
30  feet  in  height,  and  which  is  being  constructed  or  repaired  by  means  of  scaffold- 
ing; and   (b)   any  building  which  exceeds  30  feet  in  height,  and  in  which  more 
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than  twenty  persons,  not  being  domestic  servants,  are  employed  for  wages,  v.eie 
included  in  the  word  "factory;"  and  as  if,  in  the  first  case,  the  employer  of  the 
persons  engaged  in  such  construction  or  repair,  and,  in  the  second  case,  the  Oi:- 
cupier  of  the  building,  were  the  occupier  of  a  factory. 

These  provisions  are  now  incorporated,  with  some  additions,  in 
the  factory  and  workshop  act  1901. 

1870.  Places  deemed  to  be  within  the  scope  of  these  provisions. — 

a.  Premises  within  which  "mechanical  power  is  used  in  any  process 
incident  to  the  manufacture"  of  certain  articles. — Premises  within 
which  cotton  sewing  thread  was  wound  by  mechanical  means  have 
been  held  to  be  a  "factory."  * 

Premises  in  which  iron  plates  used  in  the  manufacture  of  a  ship 
are  cut  and  shaped  are  a  factory,  although  the  ship  itself  cannot 
be  considered  an  article  within  the  factory  act.  (30  &  31  Vict, 
chap.  103,  §  3  [1].)'" 

But  a  gas  main  used  to  supply  gas  to  the  consumers  is  not  a  part 
of  a  factory.^ 

h.  "Premises  wherein  steam,  water,  or  other  mechanical  power  is 
used  in  aid  of  the  manufacturing  process." — With  reference  to  these 
descriptive  words  it  has  been  held  that  a  yard  in  which  stones  are 
dressed  by  manual  labor,  and  in  which  there  is  an  engine  house  in 
which  the  workmen's  tools  are  sharpened,  is  a  "nontextile  factory;"  * 
but  that  the  preliminary  washing  of  bottles  by  a  rotary  brush  driven 
by  a  small  gas  engine  is  not  a  process  used  "in  aid  of"  the  bottling, 
and  consequently  that  a  place  where  such  work  is  carried  on  is  not 
within  the  purview  of  the  act.* 

i  Baydon  v.  Taylor   (1863)   4  Best  &  opinion  it  was  said:   "I  am  of  opinion 

S.  519,  33  L.  J.  Mag.  Cas.  N.  S.  30,  9  that,  having  regard  to  the  earlier  part 

L.    T.    N.    S.    382,    12   Week.    Rep.    103  of  §  93,  and  to  the  provisions  with  re- 

( decided  with  reference  to  7  &  8  Vict,  speot   to  manufacturing  processes,   and 

chap.  15).  to  the  4th  schedule,  the  washing  of  the 

la  Palmer's   Shipbuilding   &   Iron   Co.  bottles  by  mechanical  means  cannot  be 

V.    Chatftor  (1869)  L.  R.  4  Q.  B.  209,  10  fairly   called   a   process   which    is   xised 

Best  &  S.  177,  38  L.  J.  Mag.  Cas.  N.  S.  'in  aid  of  the  bottling  of  the  beer.     It 

63,  19  L.  T.  N.  S.  638,  17  Week.  Rep.  is  true  that  the  bottles  must  be  clean, 

401.  and  that  the  respondents  wash  them  be- 

8  Spaoey  v.  Dcmlms  Gas  d  Coke  Co.  cause  they  are  going  to  put  beer   into 

[1905]  2  K.  B.  879,  22  Times  L.  R.  29,  them;   but,  in  my  opinion,  that  opera- 

75  L.  ,T.  K.  B.  N.  S.  5,  54  Week.  Rep.  tion  is  not  'in   aid  of  in  the  sense   In 

138,  93  L.  T.  N.  S.  685.  which  those  words  are  used  in  the  sec- 

3  Weir  V.   Petrie    (1900)    2   Sc.   Sess.  tion.    Therefore,  thovigh  the  case  is  near 

Cas.  5th  series,  1041,  37  Scot.  L.  R.  795,  the  line,  I  think  the  justices  were  right. 

8  Scot.  L.  T.  75.  With  regard  to  Weir  v.  Petrie,  supra, 

i  Imw  v.  Crahrim   (1901)   2  K.  B.  327  1  do  not  wish  to  be  thought  to  dissent 

(decided  with  reference  to  the  definition  from  that  decision,  because  there,  in  a 

in    §    93    of    the    repealed    factory    and  sense,  the  actual  condition  of  the  tools 

workshop  act  1878).     In  course  of  the  might  have  a  great  deal  to  do  with  the 
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But  bottle-washing  works  are  now  specifically  included  in  the 
list  of  nontextile  factories  in  part  2  of  schedule  6  of  the  factory 
act  1901. 

.  As  machinery  operated  by  hand  power  is  not  within  this  descrip- 
tion, the  iiser  of  such  machinery  does  not  constitute  the  premises  in 
which  it  is  employed  a  "factory."  ^  Nor  can  the  expressions  in 
question  be  so  construed  as  to  bring  within  the  category  of  "factories" 
a  threshing  machine  and  traction  engine,  which,  at  the  time  of  the 
accident,  were  in  transit  to  a  place  where  they  were  to  be  used  for 
threshing,  the  engine  being  connected  with  the  machine  for  no  pur- 
pose but  that  of  haulage.* 

The  provision  in  the  factory  and  workshop  act  of  1883  (46  &  47 
Vict.  chap.  53),  §  2,  which  declared  that  it  should  be  unlawful  to 
carry  on  a  white  lead  factory,  unless  it  was  certified  by  an  inspector 
that  the  owner  had  complied  with  the  directions  of  the  act  with 
regard  to  ventilation,  etc.,  was  held  not  to  be  applicable  to  a  factory 
in  which  a  process  was  employed  which  had  been  invented  after  the 
passage  of  the  act,  and  produced  an  article  which,  although  it  pre- 
sented the  same  appearance  and  was  adapted  for  the  same  uses,  dif- 
fered in  some  essential  respects  from  that  previously  manufactured, 
— especially  in  regard  to  the  fact  of  its  being  much  less  dangerous 
to  the  workmen.'' 

A  cellar  in  a  store  containing  a  gas  engine  for  the  purpose  of 
grinding  sausage,  cleaning  dried  fruit,  etc.,  is  a  factory,  as  the  gas 
engine  is  mechanical  power  within  the  meaning  of  the  statute.' 

c.  "Premises  wherein  .  .  .  any  manwd  labor  is  exercised  .  .  . 
for  purposes  of  gain." — With  reference  to  these  words  as  used  in  the 

dressing  of  the  stone  for  sale.    Whether  chinery  was  erected.     Murphy  v.  O'Don- 

or  not  I  should  have  decided  the  case  nel  (1906)   54  Week.  Rep.   (C.  A.)   149. 

the  same  way  I  need  not  now  consider;  The  plaintiff  was  not  engaged  "in  or 

but  I  do  not,  in  what  I  have  said,  in-  about"  a  factory  where  he  was  injured 

tend  to  dissent  from  the  decision,   be-  in  a  shed  which  was  about  half  a  mile 

cause    I    think    a    distinction    may    be  away  from  his  'employer's  factory,  and 

drawn  between  it  and  the  case  now  be-  in  which  no  mechanical  power  was  used, 

fore  us."  Ferguson  v.  Barclay  (1902)  5  Sc.  Sess. 

^Willmott  V.  Paton   [1902]    1  K.  B.  Cas.  5th  series,  105,  40  Scot.  L.  R.  58, 

237,  71  L.  J.  K.  B.  N.  S.  1,  66  J.  P.  197,  10  Scot.  L.  T.  350. 

50  Week.  Rep.  148,  85  L.  T.  N.  S.  569,  <i  George  v.  Macdonald    (1901)    4   Sc. 

18  Times  L.  R.  48.  Sess.  Cas.  5th  series,  190,  39  Scot.  L.  R. 

A  workman  injured  while  engaged  in  136,  9  Scot.  L.  T.  267. 

the  erection  of  a  machine  for  which  no  T  Creevy    v.     Hannay's    Patents    Co. 

mechanical  power  is  needed  is  not  with-  (1889)   16  Sc.  Sess.  Cas.  4th  series,  993, 

in    the    protection    of    the    statute,    al-  26  Scot.  L.  R.  679. 

though  mechanical  power  was  necessary  8  Hunt  v.   Grantham  Co-op.  Boc.  112 

to  carry  the  parts  of  the  machine  to  the  L.  T.  Jo.  364. 
floor  of  the  building  upon  which  the  ma- 
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clause  in  -which  a  "nontextile  factory"  is  defined,  it  has  been  held 
that  this  term  is  applicable  to  the  refuse  despatch  works  of  a  city, 
where  the  salable  parts  of  the  city  refuse  are  separated  from  the  un- 
salable part  by  processes  in  Avhich  steam  power  is  used,^  and  to  a 
tripe  manufactory  where  steam  is  used  to  foi'ce  water  into  a  boiler, 
and  then  to  heat  the  water.^"  But  a  workman  who  was  employed  by 
a  farmer  on  his  farm  to  drive  a  movable  steam  engine,  for  the  pur- 
pose of  working  a  mill  for  grinding  meal  intended  to  be  used  for 
food  for  stock  on  the  farm,  and  not  for  sale,  is  not  employed  on,  in, 
or  about  a  "factory."  ^^ 

It  has  also  been  held  that  a  room  in  which  the  owner  of  a  fishing 
boat  employs  persons  to  mend  his  nets  for  use  in  his  calling  is  not  a 
"workshop ;"  '*  but  that  a  shop  used  at  night  for  the  purposes  of 
packing  in  boxes  sweetmeats  which  were  retailed  during  the  day- 
time might  properly  be  foimd  to  be  within  the  scope  of  this  ex- 
pression." 

A  laundry  which  is  part  of  the  equipment  of  a  hotel,  in  which  is 
laundered  the  hotel  linen,  the  clothing  of  the  employees,  as  a  part 
of  their  compensation,  and  also  such  clothing  as  the  guests  might 
desire,  which  was  paid  for  by  the  guests,  has  been  held  not  to  be 
operated  for  "purposes  of  gain."  ^* 

d.  Premises  in  which  "mmfiual  labor  is  exercised  in  adapting  an 
article  for  sale." — These  descriptive  words  were  in  one  case  held 
to  be  applicable  to  premises  where  beer  was  charged  by  mechanical 
power  with  gas,  and  then  allowed  to  flow  into  bottles  under  the  pres- 
sure of  the  gas  through  a  tap,  the  nozzle  of  which  was  pulled  down 
into  the  necks  of  the  bottles.^* 

e.  "Place  in  the  open  air." — It  would  seem  that,  in  the  absence 
of  an  express  provision  relative  to  the  inclusion  of  places  in  the  open 
air,  the  term  "factory"  cannot  be  treated  as  covering  such  place.^® 

9  Henderson  v.  Qlasgoio   (1900)   2  Sc.  i^  Curtis  v.  Shinner   (1906)    70  J.  P. 

Sess.  Cas.  5th  series,  127,  37  Scot.  L.  R.  272,  95  L.  T.  N.  S.  31,  22  Times  L.  R. 

857,  8  Scot.  L.  T.  118.  448. 

^ODostioell  V.  Oowell   (1906)   95  L.  T.  13  Fullers  v.  Squire   [1901]    2  K.  B. 

N.  S.  38,  22  Times  L.  R.  628.  209. 

11  Nash   V.   HolUnshead    [1901]    1   K.  li  Caledonian     R.     Co.     v.     Paterson 

B.  (C.  A.)  700,  70  L.  J.  K.  B.  N  S   571,  (igggj    ^  s^_  geg3_  ^as.  5th  series,  26, 

l^  ^f  I-  fsl'  f,  ^'^''-  f  %■    1^2     Tl^;  36   Scot.  L.   R.   60,   6  Scot.  L.   T.   194 

T.  N   S.  483    17  Times  \^-Sf-    The  ^  ^          g^^     g^^ 

court  was  of  the  opinion  that  the  word  ^         ;            ^^.J^^   ^                '  P 

'gam'  signified  direct  gam  only.     J<or  t     m    -xt    o     JiX 

a%imilar"  construction  %f    the    phrase  ^^    B.   N.   S.   380    86  L    T_N    S.   417, 

"purposes  of  gain,"  compare  Mather  v.  50  Weeic  Rep.  396,  66  J.  P.  342    (fac- 

Lawrence  [1899]  1  Q.  B.  1000,  68  L.  J.  tory  act   1878). 

Q.  B.  N.  S.  714,  §  1901,  note  1,  post.  16  A  slate  quarry,  a  large  open  space 


5740 


MASTER  AND  SERVANT. 


[chap,  lxxviii. 


But  see  §  149,  subsec.  (5)  of  the  act  of  1901,  which  expressly  pro- 
vides that  the  fact  that  the  place  of  work  is  in  the  open  air  will  not 
prevent  it  from  being  a  factory  within  the  act. 

/.  "Bleaching  or  dyeing  works." — The  effect  of  §  93,  subsec.  (1) 
of  the  act  of  1878,  when  construed  in  connection  with  schedule  4, 
part  1,  §  2,  is  that  premises  in  which  the  processes  of  hooking,  lap- 


extending  over  an  area  of  400  acres, 
tlie  works  of  which  are  carried  on  in 
the  open  air,  the  only  buildings  being 
sheds,  and  in  which  more  than  fifty 
persons  were  employed  in  splitting  the 
rock  into  slates  and  shaping  them  for 
sale,  is  not  "a  factory"  within  the 
meaning  of  30  &  31  Viet.  chap.  203, 
§  3,  subsec.  7.  Kent  v.  Astley  (1869) 
L.  R.  5  Q.  B.  19.  This  was  an  infor- 
mation for  employing  a  minor  without 
procuring  the  statutory  certificate  of 
age.  Cockburn,  Ch.  J.,  observed:  "I 
take  it  to  be  customary  that  the  soil 
should  be  converted  into  slates  either 
in  the  quarry  itself,  or  in  a  place  im- 
mediately adjoining  it,  and  I  do  not 
think  that  in  using  the  word  'premises' 
the  legislature  intended  to  include 
sheds  erected  in  the  quarry  merely  as 
a  protection  against  the  weather;  they 
are  only  accessories  to  the  quarry  and 
the  quarrying  processes;  and  the  legis- 
lature has  not  as  yet  declared  that 
open  air  works  shall  be  within  the 
scope  of  the  factory  acts.  No  doubt  the 
object  of  the  legislature  was  to  prevent 
the  crowding  together  of  worlanen,  and 
their  detention  at  labor  for  an  undue 
time,  and  the  mingling  of  sexes.  By 
degrees  the  legislature  has  extended  the 
operation  of  the  acts  to  manufactures 
not  originally  within  their  scope.  But, 
except  in  cases  which  have  been  special- 
ly provided  for,  it  has  not  as  yet  in- 
cluded works  carried  on  in  the  open 
air,  because  they  are  less  exposed  to 
the  evils  incident  to  manufactures  car- 
ried on  in  buildings.  Where  the  mis- 
chief is  the  same,  the  remedy  ought  to 
be  applied,  but  we  ought  not  to  out- 
strip the  legislature,  and  apply  these 
statutes  to  circumstances  to  which  the 
legislature  appears  to  have  considered 
that  they  could  not  be  properly  applied. 
I  cannot  think  it  was  intended  that 
where  a  process  like  this  is  carried  on 
in  the  immediate  proximity  to  a  quar- 
ry, it  is  to  be  included  in  statutes 
meant  to  apply  to  manufactures  car- 
ried on  in  buildings.     It  has  been  ar- 


gued that  the  facts  of  the  present  case 
fall  within  the  mischief  contemplated 
by  the  legislature.  They  may  embrace 
some,  but  they  do  not  embrace  all,  of 
the  evils  which  the  legislature  intended 
to  remedy.  Here  the  sexes  are  not 
mingled  together;  women,  girls,  and 
very  young  children  are  not  employed. 
It  is  true  that  facilities  ought  to  be 
afforded  for  the  education  of  children, 
but  children  employed  in  agriculture, 
as  well  as  those  employed  in  quarries, 
are  deprived  of  this  advantage.  The 
legislature  may  hereafter  interfere,  but 
it  is  not  for  us  to  introduce  into  acts 
of  Parliament  provisions  which  do  not 
seem  to  us  to  be  included  in  them. 
Looking  at  the  circumstances  of  the 
case,  I  find  that  the  process  of  manu- 
facturing slates  was  practically  carried 
on  in  the  open  air  within  the  bounda- 
ries of  the  quarry,  and  that  the  evils 
of  crowding  and  mingling  of  the  sexes 
do  not  occur,  and  therefore  I  think  we 
shall  be  straining  the  statute  if  we  de- 
cided that  the  word  'premises'  is  ap- 
plicable to  this  quarry." 

Premises  which  consisted  of  10  acres, 
and  contained  mills,  kilns,  shed,  etc., 
for  manufacturing  cement,  the  process 
being  carried  on  practically  in  the  open 
air,  were  held  not  to  be  a  factory  with- 
in a  clause  of  the  factory  act  1867,  §  3 
( 7 ) ,  defining  a  "factory"  as  "any  prem- 
ises ...  in,  on,  or  within  the  pre- 
cincts of  which,  fifty  or  more  persons 
are  employed  in  any  manufacturing 
process."  Redgrave  v.  Lee  (1874)  L. 
R.  9  Q.  B.  363  (information  against 
employer  for  failing  to  hang  up  a  no- 
tice of  the  names  and  addresses  of  the 
factory  inspector  and  subinspector  for 
the  district) .  Cockburn,  Ch.  J.,  ob- 
served: "I  am  of  opinion  that  this 
case  is  governed  by  the  decision  in 
Kent  v.  Astley  (1869)  L.  E.  5  Q.  B. 
19,  10  Best  &  S.  802,  39  L.  J.  Mag. 
Cas.  N".  S.  3,  21  L.  T.  N.  S.  425,  18 
Week.  Rep.  185.  No  doubt  it  is  very 
difficult  to  draw  the  line;  but  the  defi- 
nition of  'factory'  and  of  'manufactur- 
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ping,  making  up,  and  packing  cloth  are  carried  on,  are  a  "factory," 
even  if  none  of  those  processes  are  carried  on  as  incidental  to  bleach- 
ing and  dyeing.^'' 

g.  "Shipbuilding  yard." — The  fact  that  repairs  are  being  done  to 
a  ship  does  not  make  the  dock  a  "shipbuilding  yard"  within  the 
meaning  of  the  factory  act  1878,  schedule  4,  part  2  (24)  (equivalent 
to  schedule  6,  part  2  [25]  of  the  act  of  1901).  Under  such  circum- 
stances, therefore,  the  dock  was  not  deemed  to  be  a  "factory"  for 
the  purposes  of  the  compensation  act.^° 

h.  Bottle-iuasliing  works. — These  descriptive  words  do  not  apply 
where  the  bottle  washing  is  merely  ancillary  to  the  main  business 
that  is  carried  on.^® 

i.  "Tenement  factory." — This  expression  is  not  applicable  to  a 
building  occupied  by  two  or  more  different  persons  who  produce 
their  own  mechanical  power.*" 


ing  process'  does  seem  to  imply  some- 
thing more  than  a  process  wliich  is 
carried  on  to  all  intents  and  purposes 
in  the  open  air.  If  buildings  predomi- 
nated, this  might  be  factory;  but  the 
whole  may  be  said  to  be  carried  on  in 
the  open  air.  By  the  late  act,  brick- 
fields have  been,  to  a  certain  extent, 
brought  under  the  operation  of  the  fac- 
tory acts;  but  the  legislature  have  not 
thought  proper  to  go  further,  and  ex- 
tend the  general  definition  of  factory." 

W  Rogers  v.  Manchester  Pachinp  Co. 
[]898]  1  Q.  B.  344.  Day,  J.,  said: 
"In  order  to  come  to  a  conclusion  as 
to  whether  the  premises  in  question  are 
a  factory,  .  .  .  it  is  necessary  to 
consider  whether  they  are  'bleaching 
and  dyeing  works,'  as  defined  by  §  2 
of  part  1  of  schedule  4,  .  .  .  and 
not  whether  they  come  within  the  natu- 
ral meaning  of  those  words,  without 
reference  to  the  statutory  definition." 

1»  Spencer  v.  Livett  [1900]  1  Q.  B. 
(C.  A.)  498,  69  L.  J.  Q.  B.  N.  S.  338. 
64  J.  P.  196.  48  Week.  Rep.  323,  82 
L.  T.  N.  S.  75,  16  Times  L.  R.  179. 

19  The  wine  cellars  of  a  hotel,  in 
v/hich  there  are  two  small  revolving 
brushes,  worked,  when  desired,  by  water 
power  from  a  tap,  for  washing  the  in- 
terior of  the  bottles,  the  cellars  being 
primarily  used  for  storage,  and  the  pro- 
cesses of  corking  and  bottle  washing 
being  merely  ancillary  to  that  object, 
are  not  a  "bottle-washing  work,"  and 
therefore  not  a  factory.  Eavanagh  v. 
Caledonian  E.   Co.    (1903)    5   Sc.   Sess. 


Gas.  5th  series,  1128,  40  Scot.  L.  R. 
812,  n  Scot.  L.  T.  281.  The  court 
said :  "The  legislature  did  not  include 
every  place  in  which  bottles  are  washed, 
but  only  places  where  either  the  sole 
or  principal  business  carried  on  is  bot- 
tle washing." 

A  claim  for  compensation  under  the 
workmen's  compensation  act  1897,  by  a 
spirit  salesman  against  a  spirit  mer- 
chant, which  set  forth  that  the  claim- 
ant received  the  injuries  on  account  of 
which  he  claimed  while  engaged  in  the 
respondent's  service,  washing  bottles  in 
a  store  which  "is  used  for  the  purpose 
of  bottling  beer  and  washing  beer  bot- 
tles, and  is  a  factory  within  the  mean- 
ing of  the  workmen's  compensation  act 
1897,"  is  irrelevant,  in  respect  that  it 
did  not  set  forth  that  steam,  water,  or 
other  mechanical  power  was  used  in  the 
respondent's  store.  Campbell  v.  M'Nee 
(1903)  5  Sc.  Sess  Cas.  5th  series,  1151, 
11  Scot.  L.  T.  277,  40  Scot.  L.  R.  824. 

See  also  Law  v.  Graham,  cited  in 
note  4,  supra. 

"0  Toller  V.  Spiers  [1903]  1  Ch.  362, 
87  L.  T.  N.  S.  578,  72  L.  J.  Ch.  N.  S. 
191,  51  Week.  Rep.  381,  67  J.  P.  234, 
19  Times  L.  R.  119:  followed  .in  Brass 
V.  Iiondon  County  Council  [1904]  2  K. 
B.  336,  91  L.  T.  N.  S.  344,  73  L.  J. 
K.  B.  X.  S.  841,  68  J.  P.  365,  53  Week. 
Rep.  27.  20  Times  L.  E.  464  (for  the 
facts  of  this  case  and  a  decision  thereon 
under  the  earlier  factory  acts,  see 
§  1861,  note  14,  ante;  see  also  the  other 
cases  cited  in  the  same  note ) . 
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;'.  Electrical  stations  for  lighting  any  "street,  public  place,"  etc. — 
These  terms  have  been  construed  in  a  few  cases  cited  in  the  note.** 

1871.  Provisions  with  regard  to  establishments  other  than  those  in 
which  manufacturing  processes  are  carried  on. — 

By  §  104  of  the  factory  and  workship  act  3901,  it  is  declared  that  the  pro- 
visions of  the  act  with  respect  to  (1)  power  to  make  orders  as  to  dangerous  ma- 
chines (§  17),  (2)  accidents,  (3)  regulations  for  dangerous  trades,  powers  of 
inspectors  (§  319),  and  fines  in  case  of  death  or  injury  (§  136),  shall  have  effect 
as  if  every  dock,  quay,  and  warehouse,  and  all  machinery  or  plant  used  in  the 
process  of  loading  or  unloading  or  coaling  any  ship  in  any  dock,  harbor,  or  canal, 
were  included  in  the  word  "factory,"  and  the  purpose  for  which  the  machinery 
or  plant  is  used  were  a  manufacturing  process;  and  as  if  the  person  who,  by 
himself,  his  agents,  or  workmen,  uses  any  machinery  or  plant  for  the  before- 
mentioned  purposes,  were  the  occupiers  of  the  preimses;  and  that,  for  the  purpose 
of  the  enforcement  of  these  provisions,  the  person  having  the  actual  use  or  occu- 
pation of  a  dock,  quay,  or  warehouse,  or  of  any  premises  within  the  same,  or 
forming  part  thereof,  and  the  persons  using  any  such  machinery  or  plant,  shall 
be  deemed  to  be  the  occupier  of  a  factory .1 

By  §  105  it  is  declared  that  the  provision  of  the  act  with  respect  to  the  same 
details  as  those  mentioned  in  §  104  shall  have  effect  as  if  any  premises  on  which 
machinery  worked  by  steam,  water,  or  other  mechanical  power  is  temporarily 
used  for  the  purpose  of  the  construction  of  a  building  or  any  structural  work  in 
connection  with  a  factory  were  included  in  the  word  "factory,"  and  the  purpose 
for  which  the  machinery  is  used  were  a  manufacturing  process,  and  as  if  the 
person  who  by  himself,  his  agents  or  workmen,  temporarily  uses  any  such  ma- 
chinery for  the  before-mentioned  purpose,  were  the  occupiers  of  the  said  premises  j 
and  for  the  purpose  of  the  enforcement  of  those  provisions  the  person  so  using 
any  such  machinery  shall  be  deemed  to  be  the  occupier  of  a  factory. 

By  the  same  section  it  is  declared  that  the  provisions  of  the  act  with  respect 
to  accidents  shall  have  effect  as  if  (a)  any  building  which  exceeds  30  feet  in 
height,  and  which  is  being  constructed  or  repaired  by  means  of  a  scaffolding; 
and  (b)  any  building  which  exceeds  30  feet  in  height,  and  on  which  more  than 
twenty  persons,  not  being  domestic  servants,  are  employed  for  wages,  were  in- 
cluded in  the  word  "factory,"  and  as  if,  in  the  first  case,  the  employer  of  the 

21 A  workhouse  which  has  an  engine  sel   moored   in   the   river   Thames,    and 

house  and  machinery  used  for  the  pur-  used  for  training  for  sea  service  pauper 

pose  of  generating  electricity  for  light-  boys  under  the  charge  of  the  metropoli- 

ing  purposes   is   a  public  place  within  tan  parishes  and  unions,  is  within  the 

schedule   6,   part   1,   clause   20,   and   is  act,  since  the  vessel  is  a  "factory"  and 

therefore    a    nontextile    factory    within  the  employers  were  undertakers.     Ben- 

the  meaning  of  §  149,  subsec.  1,  of  the  son    v.     Metropolitan    Asylums    Board 

factory  and  workshop   act  1901.     Mile  (1908)    124  L.  T.  403. 

End   Guardians  v.   Hoare    [1903]    2  K.  l  The  above  section  and  the  one  next 

B.  483,   72  L.  J.  K.   B.   N.   S.   651,   67  mentioned  take  the  place  of  similar  but 

J.  P.  395,  89  L.  T.  N.  S.  276,  19  Times  less     elaborate    provisions    in    subsecs. 

L.  R.  606,  20  Cox,  C.  C.  536.  (a)    and    (b)    of   §   23   of  the   repealed 

A   stoker    and   assistant   engineer    in  factory  and  workshop  act  1895. 
the  electrical  station  of  a  training  ves- 
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persons  engaged  in  the  construction  or  repair,  and,  in  the  second  case,  the 
occupier  of  the  building,  were  the  occupier  of  a  factory. 

By  §  106  it  is  declared  that  any  railway  line  or  siding  used  in  connection  with 
a  factory  or  workshop  shall,  with  respect  to  the  provisions  mentioned  in  §  104, 
be  regarded  as  part  of  the  factory  or  workshop. 

Sec.  38  of  the  public  health  (London)  act  1891  enacts  that  every  factory,  work- 
shop, or  vi/orkplace  shall  be  provided  with  sufficient  and  suitable  accommodation 
in  the  way  of  sanitary  convenience,  regard  being  had  to  the  number  of  persons 
employed  in  or  in  attendance  at  such  building.8 

1872.  Places  within  the  scope  of  these  provisions.— a.  "DocZi;^  wharf, 
quay." — The  combined  effect  of  the  workmen's  compensation  act 
1897  and  the  factory  acts  was  that  every  dock,  wharf,  or  quay  was 
deemed  to  be  a  "factory,"  within  the  meaning  of  the  former  act, 
whether  steam  power  was  or  was  not  being  used  in  the  work  on 
which  the  servant  claiming  compensation  was  engaged.*  While  this 
construction  of  the  act  is  not  apparently  questioned  in  any  subse- 
quent decision,  it  is  to  be  noted  that  it  does  not  imply  that  every 
workman  injured  on  a  dock,  wharf,  or  quay  is  entitled  to  compensa- 
tion.    See  notes  4  et  seq.,  infra,  and  §  1849,  a,  ante. 

A  floating  structure  carrying  cranes  for  loading  and  unloading 
ships,  which  is  moored  in  a  river  500  feet  from  the  shore  by  chains 
fastened  to  piles  driven  into  the  bed  of  the  river,  but  is  not  connected 
with  the  shore  except  by  boats,  is  a  "wharf."  * 

Whether  a  space  not  immediately  contiguous  to  the  area  appropri- 

2  A  stable  yard  and  stables  at  which  being  perpetually  or  permanently  done, 

a  large  number  of  men  were  daily  em-  I  do  not  say  that  the  mere  presence  of 

ployed  is  a  workplace  within  the  mean-  workmen  in   repairing  a  private  house 

ing  of  this  section.    Bennett  v.  Harding  would  make  it  a  workplace;  but  in  my 

(1900)    2  Q.  B.  397.     The  court  said:  opinion  these  premises  did  constitute  a 

"The   act   is   passed   for   the   benefit   of  workplace    within   the   meaning   of   the 

persons    who,    like    those    employed    in  act." 

factories    and   workshops   and   those   in  1  Raine  v.  Joison   [1901]    A.   C.  404, 

attendance  at  them,  are  kept  in  large  70  L.  J.  K.  B.  N.  S.  771,  49  Week.  Kep. 

numbers   and   for   long  periods   on  cer-  705,  85  L.  T.  N.  S.  141,  17  Times  L.  R. 

tain  premises,  and  are  therefore  likely  627.     In  that  case  the  respondents  ad- 

to  require  the  accommodation   of  sani-  mitted  that  the  construction  of  the  act 

tary   conveniences   which   the   act   says  specified   in   the   text   was   the   correct 

shall   be   provided   for   them.      In   that  one,  and  the  admission  was  referred  to 

view,    I    think    these    stables    and   this  by  the  lord  chancellor   as  being  "very 

cabyard  were  analogous  to  a  factory  or  frank  and  proper." 

a  workshop,  since  a  number  of  people  The  doctrine  of  the  House  of  Lords 

were    occupied    about   them,    and   were  has    been    also    applied    in    Scotland, 

kept   on   the   premises    for    some   time.  Strain  v.  Sloan   (1901)    38  Scot,  L.  R. 

So  that,  even  if  a  workplace  must  be  475,  3  Sc.  Sess.  Gas.  5th  series,  663,  8 

construed  as  being  something  analogous  Scot.  L.  T.  498. 

to  a  factory  or  a  workshop,  this  was,  z  Ellis  v.  Oory  [1902]  1  K.  B.  38,  71 

in  my  opinion,  within  the  meaning  of  L.   J.  K.   B.   N.   S.   72,   50   Week.   Rep. 

that  word.     I  think  that  a  workplace  131,  85  L.   T.  N.   S.  499.   18  Times  L. 

must  be   a   place   where   some   work   is  R.  28,  66  J.  P.  116. 
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ated  to  the  ships  themselves  is  embraced  imder  one  or  other  of  the 
terms  "dock,  wharf,  or  quay"  is  determined  as  a  question  of  fact,  with 
reference  to  the  elements  of  distance,  the  intervention  of  barriers,  and 
the  uses  to  which  the  space  was  put.' 

Whether  or  not  the  act  of  1897  was  applicable  to  a  workman  in- 
jured while  at  work  upon  a  ship  lying  in  a  dock  does  not  seem  to 
have  been  definitely  decided  before  the  act  was  superseded  by  that 
of  1906.  A  number  of  the  earlier  decisions  were  apparently  to  the 
effect  that  the  statute  was  not  applicable  under  such  circumstances.* 
But  later,  in  a  case  in  the  House  of  Lords,  it  was  held  that  com- 


8  An  accident  happened  to  a  work- 
man, while  engaged  in  removing  timber 
from  a  stack  upon  a  piece  of  land  which 
was  within  the  ambit  of  a  system  of 
docks  belonging  to  a  railway  company, 
and  which  had  been  let  by  the  company 
to  timber  merchants  for  the  storage  of 
timber.  This  piece  of  land  was  about 
40  yards  from  the  water  of  the  dock. 
Between  it  and  the  water  ran  the  lines 
of  a  dock  railway  or  tramway,  but  it 
was  not  separated  from  the  adjoining 
wharf  or  quay  space  by  any  fence  or 
other  physical  barrier.  Timber  had 
sometimes  been  landed  from  the  before- 
mentioned  dock  and  brought  to  the  said 
piece  of  land,  but  during  the  year  1900 
all  the  timber  stacked  thereon  had  been 
landed  from  other  docks  forming  part 
of  the  dock  system,  more  or  less  re- 
mote, and  brought  to  the  said  piece  of 
land  by  rail.  Held,  that  there  was  evi- 
dence to  support  a  finding  that  the 
place  where  the  accident  happened  was 
a  "factory,"  as  being  a  "dock,  wharf,  or 
quay,"  and  that  the  court  was  bound 
bv  such  finding.  Kenny  v.  Harrison 
[1902]  2  K.  B.  (C.  A.)  168,  71  L.  J. 
K.  B.  N".  S.  783,  87  L.  T.  N.  S.  318. 

For  the  purpose  of  unloading  timber 
from  timber  ships  a  dock  board  pro- 
vided quay  or  wharf  space  inland  for 
150  yards  from  the  water's  edge :  at  the 
further  end  of  this  space  was  a  fence, 
with  gates  at  intervals,  behind  which 
came  a  series  of  yards  leased  by  the 
dock  board  to  different  timber  mer- 
chants for  storing  their  timber,  the 
whole  being  the  property  of  the  dock 
board,  and  separated  by  a  wall  from 
the  surrounding  property.  A  workman 
employed  by  a  firm  of  carters  was  killed 
while  moving  a  log  of  timber  in  one  of 
the  yards  leased  to  a  firm  of  timber 
merchants.        Held,      that      the      word 


"wharf"  must  be  construed  in  its  ordi- 
nary and  popular  signification  of  a 
place  contiguous  to  water,  over  which 
goods  pass  in  the  process  of  loading  and 
unloading;  that  the  yard  where  the  ac- 
cident happened  was  not  a  wharf  with- 
in the  meaning  of  those  sections;  and 
that  the  employment  of  the  deceased 
was  therefore  not  one  to  which  the  com- 
pensation act  applied.  Haddock  v. 
Humphrey  [1900]  1  Q.  B.  609.  82  L. 
T.  N.  S.  72,  69  L.  J.  Q.  B.  N.  S.  327. 
64  J.  P.  86,  48  Week.  Rep.  292,  16 
Times  L.  R.  143  {Rigby,  L.  J.,  dissent- 
ing)- 

*In  Floioers  v.  Chambers  [1899]  2  Q. 
B.  142,  where  a  laborer  engaged  in  dis- 
charging refuse  and  manure  from  a 
vessel  into  barges  was  injured  while 
engaged  in  moving  a  barge  by  falling 
from  one  deck  of  the  vessel  to  another, 
compensation  was  denied  squarely  upon 
the  ground  that  the  laborer  was  not 
injured  while  working  on,  in,  or  about 
a  factory.  A.  L.  Smith,  L.  J.,  said: 
"The  question  for  our  decision  is  not 
whether  this  dock  was  a  factory  within 
the  meaning  of  the  act,  and  I  do  not 
decide  that  point;  the  only  question  for 
us  is  whether  a  man  employed  on  a 
ship  lying  in  a  dock  is  employed  on, 
in,  or  about  a  dock  within  the  meaning 
of  this  act.     I  think  that  he  is  not." 

Following  Flowers  v.  Chambers,  su- 
pra,  it  was  held  in  Dvrrie  v.  'Wwrren 
(1898)  15  Times  L.  R.  (C.  A.)  365, 
that  a  boy  working  on  a  staging  out- 
side a  ship,  being  engaged  in  assisting 
to  screw  up  the  doors  of  the  ship  after 
the  loading  was  completed,  was  not 
within  the  statute,  since  the  ship  was 
not  a  "dock,"  and  the  staging  was  not 
machinery  or  plant  used  in  the  process 
of  loading  and  unloading. 

In  Hall  V.   Snowden   [1899]    2  Q.  B. 
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peusation  was  recoverable  where  one  of  a  gang  of  ship  repairers 
fell  from  the  gangway  leading  to  the  vessel,  which  was  lying  in  the 
dock  for  repairs. °  This  decision  Vv-as  construed  to  mean  that  every 
dock  and  wharf  was  a  "factory,"  and  all  work  of  whatsoever  kind 
done  on  a  ship  in  a  dock  was  within  the  statute.* 

But  in  1905  there  was  another  House  of  Lords  decision  to  the 
effect  that  the  mere  fact  that  a  workman  is  injured  while  at  work 
in  a  vessel  which  is  floating  in  a  dock  does  not  entitle  him  to  com- 


136,  where  a  carter  who  was  engaged 
in  removing  soil  from  a  wharf  was  in- 
jured while  he  was  leading  his  horse  at 
a  point  in  the  street  immediately  ad- 
joining the  wharf,  it  was  held  that  the 
wharf  was  not  a  factory  within  the 
meaning  of  the  statute,  since  no  provi- 
sions of  the  factory  acts  were  applica- 
ble to  the  wharf.  Collins,  L.  J.,  said: 
"We  must,  I  think,  place  a  limited  con- 
struction on  §  ]8  of  the  act  of  1895; 
the  provisions  of  that  section  can  only 
apply  to  a  wharf  when  an  accident  has 
occurred  on  the  wharf,  which  may  then 
become  a  factory  for  the  purposes  of 
that  section;  but  that  was  not  the  case 
here,  and  that  section  is  inapplicable." 
To  the  same  general  effect  were  the 
following  Scotch  decisions:  Low  v. 
Abernethy  (1900)  2  Sc.  Sess.  Cas.  5th 
series,  722,  37  Scot.  L.  R.  506,  7  Scot. 
L.  T.  423;   Jackson  v.  Itodgers    (1900) 

2  Sc.  Sess.  Cas.  5th  series,  533,  37  Scot. 
L.  R.  390,  7  Scot.  L.  T.  76  (where  the 
court  emphasized  the  fact  that  the  fit- 
ting of  the  engines  in  a  steamer,  the 
work  in  which  the  servant  was  engaged, 
was  being  done  without  the  aid  of  any 
steam  power)  ;  Laing  v.  Young   (1900) 

3  Sc.  Sess.  Cas.  5th  series,  31,  38  Scot. 
L.  R.  28,  8  Scot.  L.  T.  230  (act  held 
not  to  be  applicable  to  a  lighter  fitted 
with  machinery,  the  property  of  and 
worked  by  stevedores,  which  was  em- 
ployed in  raising  goods  from  the  hold 
to  the  deck  of  a  vessel,  moored  between 
the  lighter  and  the  quay)  ;  Eealy  v. 
Maogregor  (1900)  2  Sc.  Sess.  Cas.  5th 
series,  634,  37  Scot.  L.  R.  454,  7  Scot. 
L.  T.  402  (act  held  not  to  be  applicable 
where  the  work  of  loading  or  unloading 
a  ship  is  done  by  servants  on  board  her, 
and  by  means  of  her  own  machinery)  ; 
Aberdeen  fiteam  Traveling  d  Fishing 
Co.  V.  Peters  (1899)  1  Sc.  Sess.  Cas. 
5th  series,  786,  36  Scot.  L.  R.  573,  6 
Scot.  L.  T.  378  (act  held  not  to  be  ap- 
plicable to  the  work  of  loading  or  un- 

M.  &  S.  Vol.  v.— 360. 


loading  machinery  which  forms  part 
of  the  apparatus  of  a  ship  lying  in  a 
dock)  ;  Aberdeen  Steam  Traveling  Co. 
v.  Kemp,  cited  in  Ruegg,  Employers' 
Liability,  4th  ed.  p.  211,  note  (x). 

^Raine  v.  Jobson  [1901]  A.  C.  404, 
70  L.  J.  K.  B.  N.  S.  771,  49  Week.  Rep. 
705,  85  L.  T.  N.  S.  141,  17  Times  L.  R. 
627. 

The  decision  in  Merrill  v.  Wilson, 
[1901]  1  K.  B.  35,  70  L.  J.  Q.  B.  N.  S. 
97,  65  J.  P.  53,  49  Week.  Rep.  161.  83 
L.  T.  N.  S.  490,  17  Times  L.  R.  49,  in 
which  it  was  not  disputed  that  the 
quay  upon  which  the  applicant  was 
working  in  unloading  a  vessel  was  cap- 
able of  being  a  factory,  was  approved, 
and  the  inference  was  drawn  by  later 
cases  that  the  House  of  Lords  intended 
to  overrule  the  earlier  decisions,  which 
it  was  apparently  assumed  were  in  con- 
flict with  the  decision,  in  Raine  v.  Job- 
son,  but  as  a  matter  of  fact  the  only 
mention  of  any  of  the  earlier  cases  was 
a  statement  by  one  of  the  Lords  that, 
as  between  Merrill  v.  Wilson  and  Flow- 
ers V.  Chambers,  supra,  he  preferred  the 
former    case. 

6  Following  Raine  v.  Jobson,  it  was 
held  that  every  dock  and  wharf  is  a 
factory  within  the  act.  Barrett  v. 
Kemp  Bros.  [1904]  1  K.  B.  517,  73  L. 
J.  K.  B.  N.  S.  138,  68  J.  P.  196,  52 
Week.  Rep.  257,  90  L.  T.  N.  S.  305,  20 
Times  L.  R.  162  (applicant  was  in  em- 
ploy of  firm  of  contractors,  and  was  at 
work  on  a  private  road  leading  to  the 
wharf ) . 

And  in  Griffin  v.  Boulder  Line  [1904] 
1  K.  B.  510,  73  L.  J.  K.  B.  N.  S.  202, 
68  J.  P.  213,  52  Week.  Rep.  323,  90  L. 
T.  N.  S.  142,  20  Times  L.  R.  255,  it  was 
held  that  a  seaman  injured  while  clear- 
ing out  the  hold  of  a  vessel  moored  to 
buoys  preparatory  to  going  to  sea  was 
within  the  statute.  This  case  was,  how- 
ever, subsequently  reversed  by  the 
House  of  Lords.     See  note  7,  infra,. 


5746                                      MASTER  AND  SERVANT.  [chap,  lxxviii. 

pensation,  and  that  a  seaman  injvired  while  discharging  his  ordinary 

duties  in  such  ship  is  not  within  the  act.' 

There  is  nothing  apparently  in  the  actual  decision  which  conflicts 
with  the  earlier  decision  of  the  same  court,  but  from  the  language 

used  by  the  various  judges  it  is  exceedingly  difficult  to  determine 
the  precise  ground  of  this  decision.     The  following  extract  from  the 

judgment  of  Romer,  L.  J.,  in  the  court  of  appeal,'  seems  to  be  a  fair 

A  workman  engaged  in  loading  or  un-  der   the    administration   of   a   company 

loading    a    vessel    lying    in    a,    dock    is  or  public  body." 

within  the  act.     Cattermole  v.  Atlantic  A  laborer    (not  a  seaman)    employed 

Transport  Go.    [1902]    1   K.  B.  204,  50  to   bring   his   employers'   barges,   which 

Week.  Rep.  129,  85  L.  T.  N.  S.  513,  18  were   kept    in   the   employers'    dock   at 

Times  L.  R.  102,  71  L.  J.  K.  B.  N.  S.  night,   from   their   places   in   the   dock, 

173,  66  J.  P.  4.  when     the     dock    gates     were     opened, 

A  ship  which  is  being  unloaded,  while  alongside  vessels  in  an  adjoining  river, 

lying   at   quay,   by   means   of   a   steam-  for   the   purpose   of   taking   cargo   into 

winch  derrick  on  board  of  it,  is  a  fac-  the  barges  and  bringing  it  back  to  the 

tory.     Reid   v.   Anohor  Line    (1903)    5  quay  of  the  dock,  to  be  there  unloaded, 

Sc.  Sess.  Cas.  5th  series,  435,  40  Scot,  is  within  the  statute,  since  the  dock  is 

L.  R.  352,  10  Scot.  L.  T.  591.  a  "factory"  and  the  employers  are  the 

A  firm  of  employers  engaged  in  paint-  "occupiers"    of    it.      Hanlon    v.    North 

ing   and    plumbing   a    ship    lying   in    a,  City  Mill.  Co.   (1903)   2  I.  R.  163. 

dock,    who    sent    employees    to    do   the  '  Houlder  Line  v.  Griffin  [1905]  A.  C. 

work,  are  occupiers  of  the  vessel,  not-  220.      The    Earl    of    Halsbury,    L.    C, 

withstanding  that  some  members  of  the  said:    "It  appears  to  me  that  the  court 

crew  were  in  charge  of  the  ship  for  the  was    misled    by    the    case    of    Raine   v. 

owners.     Bartell  v.   dray    [1902]    1  K.  Jobson  [1901]  A.  C.  404,  70  L.  J.  K.  B. 

B.  225,  71  L.  J.  K.  B.  N.  S.  115,  66  J.  N.  S.  771,  49  Week.  Rep.  705,  85  L.  T. 

P.   308,   50   Week.   Rep.   310,   85   L.   T.  N.  S.  141,  17  Times  L.  R.  627,  but  in 

N.  S.  658,  18  Times  L.  R.  70.  that  case  the  persons  sought  to  be  made 

A  workman  who  had  served  as  ship's  responsible,  and  held  to  be  responsible, 

carpenter  on  board  a  ship   during  one  were   persons  who   had   hired  the   dock 

voyage,  and  was  engaged  for  her  next  for  the   purpose  of  repairing  a  vessel, 

voyage,  and  in  the  interval  between  the  and  whether  there  was  a  vessel  in  it  or 

voyages  was  employed  by  the  shipown-  not,  they  were  liable  if  a  workman  met 

ers  in  the  work  of  repairing  the  ship,  with    an    accident    in    that   dock   while 

is,   while    engaged    in    unshackling   the  engaged   in  working  there.     The   court 

ship's   cable,   in   order   to   turn   it   end  there    proceeded    upon    the    assumption 

for  end,  employed  as  a  workman  in  the  that  the  then   defendants   were   in   the 

repair  of  a  ship  in  or  about  a  "factory,"  use    and    occupation    of    a   dock    which 

and  .the  shipowners   are   liable   to   pay  they  had  hired,  and  the  fact  that  there 

compensation,   notwithstanding  he   was  was  the  wooden  structure  of  a  ship  in 

doing  work  that  he  might  have  been  re-  it,  being  repaired,  did  not  prevent  the 

quired  to  do  at  sea.     Cayzer  v.  Diokson  application    of    the    section   which    ren- 

(1905)   7  Se.  Sess.  Cas.  5th  series,  723.  dered  the  occupiers  of  a  dock  the  oecu- 

Lord  M'Laren  said:  "Comparing  piers  of  a  factory  within  the  meaning  of 
Raine  v.  Jobson  with  Houlder  Line  v.  the  act.  If  in  that  case  the  then  de- 
Griffin,  it  is  plain  that  the  supreme  fendants  had  the  actual  use  and  occupa- 
court  of  appeal  has  kept  clearly  in  tion  of  the  dock,  as  they  clearly  had, 
view  the  distinction  between  the  case  it  was  impossible  to  deny  that  they 
where  the  dock  is  hired  by  the  ship-  were  'the  undertakers.'  This  is  a  total- 
owner  for  the  purposes  of  repairing  a  ly  different  case,  and  does  not  come 
ship,  and  the  case  where  a  ship  is  be-  within  the  meaning  of  that  decision." 
ing  repaired  while  lying  in  the  water  8  Smith  v.  Standard  Steam  Fishing 
space  of  the  dock,  and  surrounded  by  Co.  [1906]  2  K.  B.  275. 
the   structure   of   a   dock   which   is  un- 
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statement  of  the  principles  laid  down  in  that  decision:  "Now  it 
appears  to  me  that  the  case  is  really  governed  by  the  principle  of 
the  decision  in  Houlder  Line  v.  Griffin  {supra) ;  for,  doing  the  best 
I  can  (and  I  hope  I  have  been  successful)  to  extract  from  the  judg- 
ments of  the  majority  of  the  Lords  who  decided  that  case,  the  princi- 
ples upon  which  they  decided  it,  I  think  it  appears  that  two  principles 
were  laid  down:  (1)  That  seamen  employed  in  performing  their  ordi- 
nary duties  as  seamen  afloat  and  on  board  the  ship  were  outside  the 
general  provisions  of  the  workmen's  compensation  act  1897,  unless, 
of  course,  there  was  anything  special  in  their  work  to  take  them  out- 
side the  ordinary  position  of  seamen-  and  (2)  that  a  ship  afloat  in 
a  dock  does  not  of  necessity  become  part  of  the  dock  or  premises 
within  the  dock,  so  that  the  owner  of  a  ship  which  was  afloat  within  a 
wet  dock  would  not,  merely  because  of  that  circumstance,  become 
'the  person  having  the  actual  use  or  occupation  of  a  dock  or  of  any 
premises  within  the  same  or  forming  part  thereof,'  so  as  to  be  deemed 
to  be  the  occupier  of  a  factory.  You  must  look,  as  I  gather  from 
that  case,  to  the  circumstance  to  see  whether  the  owners  have  brought 
themselves  or  not,  by  something  special  that  they  are  doing,  within 
the  operation  of  the  act." 

The  lower  courts,  however,  do  not  agree  as  to  the  precise  grounds 
of  this  decision,  and  the  practical  effect,  so  far  as  the  decisions  fol- 
lowing it  are  concerned,  is  to  revert  to  the  rules  applied  prior  to  the 
decision  in  Baine  v.  Jobson? 

9  A  seaman   employed  on   a   steamer,  appears  from  the  judgments  given  that 

who  is  injured  while  attending  the  boil-  one   of   the    judges   based    the    decision 

era,  is  not  entitled  to  compensation,  al-  upon  the  ground  that  the  carpenter  was 

though    the    vessel    was,    at    the    time,  not  injured  while  on  the  stone  structure 

moored  to  a  wharf,  since  the  injury  oc-  adjacent  to  the  water,  but  in  the  ship, 

curred  while  the  applicant  was  attend-  which  was  entirely  water  borne,  while 

ing  to   his   usual   duties   as   a   seaman,  another     judge     apparently     based     his 

Oioens  V.  Campbell   [1904]   2  K.  B.  60,  judgment  upon   the  ground   that   since 

73  L.  J.  K.  B.  N.  S.  634,  68  J.  P.  410,  ithe    trawl   was    floating    in    the    water, 

52  Week.  Rep.  481,  90  L.  T.  N.  S.  811,  the  owners  of  it  could  not  be  said  to  be 

20  Times  L.  R.  459.     This  decision  is  persons  having  the  actual  use  or  occu- 

squarely    in    line    with    the    actual    de-  pation  of  a  dock. 

cision  of  the  House  of  Lords  in  Houlder  And  a  "rigger"  on  a  vessel  in  a  dock 

Lme  V.  Oriffin.  is   not   at   work   "in,    on,    or   about"    a 

In  Smith,  v.  Standard  Steam  Fishing  "factory."     Thompsons.  Sinclair  [1906] 

Co.  [1906]  2  K.  B.  275,  75  L.  J.  K.  B.  2  K.  b"  278,  note. 

N.  S.  640,  54  Week.  Rep.  582,  95  L.  T.  N.  And  in  another  case  the  same  court 

S.   42,   22   Times   L.    R.   578,    following  held  that  millwrights  who  sent  an  em- 

Uoulder  Line  v.   Qriffin,  the  actual  de-  ployee  onto  a  vessel  in  a  dry  dock  to 

cision  was  that  a  carpenter  engaged  in  make   some  repairs   in   connection  with 

repairing   a    trawl    board    of    a    steam  the  insulating  of  the  refrigerators  of  the 

trawl   moored   to   a   jetty   was   not   en-  vessel  are  not  the  occupiers  of  a  factory, 

titled  to  compensation   for  injuries  re-  and   therefore    not   undertakers    within 

ceived  while  engaged  in  that  duty.     It  the    meaning    of    the    act.     Burdon    v. 
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h.  Warehouse. — In  one  case  it  was  urged  that  the  leading  idea  of 
the  section  (104)  in  which  this  expression  is  used  was  indicated  by 
the  preceding  words  "dock,  wharf,  or  quay,"  and  that  the  doctrine 
of  ejusdem  generis  required  that  a  warehouse,  in  order  to  be  a  fac- 
tory within  this  section,  should  be  near  water.  But  the  contention 
did  not  prevail." 

In  one  case  the  term  "warehouse"  was  held  to  involve  the  idea 
of  "a  place  normally  of  considerable  size,  mainly  used  for  the  storage 
of  goods  in  bulk  or  in  large  quantities,  and  in  which  consequently 
the  dangers  incident  to  the  handling  of  goods  in  bulk  or  in  large 
quantities  might  naturally  arise."  ^* 

A  place  used  in  connection  with  a  wholesale  business  for  the  pur- 
pose of  storing  goods  is  a  warehouse ;  ^*  but  if  the  storage  of  goods  is 


Orecfson  [1906]  2  K.  B.  283,  75  L.  J.  K. 
B.  N.  S.  644,  95  L.  T.  N.  S.  45. 

In  Hanford  v.  Clark  [1907]  2  K.  B. 
409,  where  compensation  was  denied  an 
employee  of  engine  makers  who  was  in- 
jured while  at  work  on  an  engine  in  a 
vessel,  the  court  said:  "The  mere  fact 
that  a  vessel  is  moored  alongside  a 
quay  is  not  of  itself  enough  to  make 
the  person  who  meets  with  an  accident 
in  the  ship  employed  in,  on,  or  about  a 
factory."  See  also  Harrison  v.  Oceanic 
Steam  Nav.  Co.  [1907]  2  K.  B.  420  note, 
97  L.  T.  N.  S.  466  (workman  injured 
while  replacing  shaft  in  ship,  denied 
compensation).  In  the  latter  decision 
the  expression  that  a  ship  was  a  factory 
was  criticized ;  all  that  had  ever  been 
decided  was  that  a  dock  might  be  a  fac- 
tory, and  consequently  a  workman  in  a 
ship  in  a  dock  might  be  employed  "in 
a  factory." 

Fireman  engaged  in  such  ordinary 
work  as  sponging  the  tubes  of  a  steam- 
ship's boiler,  while  it  is  lying  in  a  dock, 
cannot  recover  on  the  ground  that  the 
ship  was  at  the  time  a  "factory."  Coyne 
V.  Glasgow  8.  Coasters  Go.  (1906-1907) 
Sc.  Sess.  Cas.  112.  Lord  Kyllichy  said: 
"It  is  the  dock  which,  under  the  act,  is 
the  factory.  The  ship  comes  in  only 
when  it  becomes  constructively  part  of 
the  dock.  Now  the  repairs  here  in 
question  involved  no  use  of  the  docks 
at  all.  They  had  no  connection  with  the 
dock  or  the  ship's  presence  in  the  dock." 
Lord  Atwell  said:  "I  think  that  it  was 
incumbent  upon  the  applicant  to  show 
that  this  dock  was  factory  for  one  of 
two   reasons;    either   that   it   was   then 


being  occupied  for  the  purpose  of  load- 
ing or  unloading,  and  that  the  accident 
occurred  in  the  course  of  loading  or  un- 
loading the  particular  ship;  or  other- 
wise, that  it  was  being  used  for  proper 
factory  work,  such  as  repairing  the  ship 
or  the  ship's  machinery;  and  repairing 
in  the  proper  sense  of  the  term;  viz., 
executing  such  repairs  as  are  not  mere- 
ly incidental  to  every  voyage  on  which 
the  ship  is  engaged,  but  such  as  might 
be  let  out  to  a  proper  contractor  or  en- 
gineer to  perform." 

Ship  repairers  while  at  work  on  a 
vessel  in  a  wet  dock  are  not  the  occu- 
piers of  the  dock.  Morgan  v.  Tydvil 
Engineering  &  Ship  Repairing  Go. 
(1908)  98  L.  T.  N.  S.  762,  24  Times  L. 
R.  403  (employee  of  ship  repairers  was 
taking  notes  of  work  to  be  done ) .  It  is 
to  be  noted  that  in  this  decision  of  the 
House  of  Lords  there  is  nothing  con- 
flicting with  either  of  the  earlier  deci- 
sions. 

10  Willmott  V.  Paton  [1902]  1  K.  B. 
237,  71  L.  J.  K.  B.  N.  S.  1,  66  J.  P.  197, 
50  Week.  Rep.  148,  85  L.  T.  N.  S.  569, 
18  Times  L.  R.  48  (holding  that  a  yard 
or  depot  5  acres  in  extent,  and  having 
sheds  upon  it,  which  was  used  for  stor- 
ing old  iron,  is  a  warehouse). 

In  M'Ewan  v.  Perth  (1905)  7  Sc. 
Sess.  Cas.  5th  series,  714,  the  term 
"warehouse"  was  construed  as  meaning 
only  a  warehouse  connected  with  ship- 
ping work. 

^'^Colmne  v.  Anderson  &  Gibb  (1902) 
5  Sc.  Sess.  Cas.  5th  series,  255,  40  Scott. 
L.  R.  231,  10  Scot.  L.  T.  482. 

12  Green   v.   Britten    [1904]    1   K.   B. 
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merely  ancillary  to  a  retail  business,  the  place  where  they  are  stored 
is  not  a  warehouse." 

An  open  space  is  not  a  warehouse  simply  because  it  is  used  for  the 
storage  of  goods.''* 

A  transit  shed  on  a  dock,  taken  by  the  postoffice  for  the  storage 
of  parcels  during  the  Christmas  season,  is  a  factory,  so  that  an  em- 
ployee of  a  firm  of  carriers  employed  by  the  postoffice,  who  is  injured 
while  at  work  therein,  is  within  the  act.^^ 

c.  "Machinery  used  in  the  process  of  loading  or  unloading  a  ship." 
— These  words  import  either  a  landing  of  something  from  a  ship,  cr 
a  loading  on  the  ship  from  the  land.'®  They  are  sufficiently  com- 
prehensive to  cover  the  work  of  replacing  the  iron  beams  across  a 


.l.iO,  7.1  L.  J.  K.  B.  N.  S.  126,  68  J.  P. 
]39,  52  Week.  Rep.  198,  89  L.  T.  N.  S. 
73  3,  20  Times  L.  R.  116. 

13  A  loft  used  for  the  storage  of  goods 
sold  by  a  co-operative  store  in  the  ordi- 
nary course  of  business,  ^ll)l■aTO  being 
merely  ancillary  to  the  busiiic&s  carried 
on,  is  not  a  warehouse.  Hioif  v.  Grant- 
ham Co-op.  Soc.  (1904)  112  L.  T. 
(County  Ct.)   364. 

Where  the  storage  of  goods  is  mere- 
ly ancillary  to  the  general  business  of 
a  retail  store,  it  is  not  a  warehouse 
merely  because  goods  are  stored  on  the 
premises.  Burr  v.  William  Whiteley 
(1902)   19  Times  L.  R.   (C.  A.)   117. 

A  shop  in  which  nearly  all  the  busi- 
ness done  is  retail  although  considera- 
ble quantities  of  goods  are  stored  on  the 
premises  is  not  a  warehouse.  Clark  v. 
Hume  (1902)  5  Sc.  Sess.  Gas.  5th  series, 
252,  40  Scot.  L.  R.  229,  10  Scot.  L.  T. 
509.  To  the  same  effect  was  the  de- 
cision in  Colvine  v.  Anderson  d  Oihb 
(1902)  5  Sc.  Sess.  Gas.  5th  series,  255, 
40  Scot.  L.  R.  231,  10  Scot.  L.  T.  482, 
in  which  Lord  Kinross  said:  "While  it 
may  be  difficult  to  define  'warehouse,' 
I  am  of  opinion  that,  as  used  in  the  act 
of  1897,  it  involves  the  idea  of  a  place 
normally  of  considerable  size,  mainly 
used  for  the  storage  of  goods  in  bulk  or 
in  large  quantities,  and  in  which  con- 
sequently the  dangers  incident  to  the 
handling  of  the  goods  in  bulk  or  in 
large  quantities  might  naturally  arise." 

But  in  Moreton  v.  Reeve  [1907]  2  K. 
B.  401,  76  L.  J.  K.  B.  N.  S.  850,  97  L. 
T.  N.  S.  63,  it  was  said  that  there  is  no 
absolute  rule  of  laAV  that  a  store  at- 
tached to  a  retail  business  cannot  be  a 
warehouse   within   the   workmen's   com- 


pensation act,  and  the  case  was  sent 
back  to  the  county  court  judge  because 
he  had  so  held.  In  this  case  the  re- 
spondent was  a  furniture  dealer  having 
two  shops  in  different  streets  and  also 
a  building  consisting  of  two  stories, 
which  he  called  a  warehouse,  in  which 
he  kept  old  furniture  which  he  repaired, 
and  also  a  quanity  of  new  furniture; 
the  respondent  also  kept  materials  for 
repairs  in  the  building  in  large  quanti- 
ties. The  court  of  appeal  said  that  such 
a  building  might  be  found  to  be  ware- 
house. 

1*  An  uncovered  yard  used  to  store 
material  for  the  repair  of  roads  and 
drains  and  for  other  works  executed  by 
the  owners  is  not  a  warehouse  in  the 
ordinary  sense  of  the  word,  and  there- 
fore not  a  factory  within  the  meaning 
of  the  workmen's  compensation  act  1897. 
M'Ewan  v.  Perth  (1905)  7  Sc.  Sess. 
Gas.  5th  series,  714. 

So,  a  dumping  ground  is  not  a  ware- 
house or  factory,  even  if  some  of  the 
old  material  is  sometimes  sold.  Buck- 
ingham V.  Fulham  (1905)  69  J.  P.  297, 
53  Week.  Rep.  628,  21  Times  L.  R.  511, 
3  L.  G.  R.  926. 

i^Fogarty  v.  Wallis  (1903)  2  I.  R. 
522. 

16  Where  a  ship  was  unloading  in  a 
dock  by  means  of  a  crane  on  the  quay 
hired  by  her  owners,  and  a  workman 
employed  by  them  in  unloading  her  was 
killed  by  the  explosion  of  a  case  of  per- 
cussion caps  which  he  was  placing  in  a 
basket  attached  to  the  chain  of  a  crane 
for  the  purpose  of  its  being  hoisted  out 
of  the  ship  onto  the  quay,  it  was  held 
that  the  accident  arose  out  of,  and  in 
the   course   of,   the  workman's   employ- 
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hatchway  after  the  actual  stowing  of  the  goods  has  been  completed.*'' 
But  they  are  not  applicable  to  a  steam  winch  on  a  ship's  deck,  which 
is  being  used  for  the  purpose  of  loading  goods  from  a  lighter;  **  nor 
to  gangway  doors  through  which  cargo  is  taken  into  or  discharged 
from  a  ship ;  *^  nor  to  a  staging  oiitside  a  ship,  on  which  the  servant 
was  standing  to  screw  up  the  iron  doors  of  a  ship  after  the  loading 
was  completed.*" 

d.  "Machinery  temporarily  used  for  the  purpose  of  the  construc- 
tion of  a  huildmg." — With  reference  to  the  clause  of  which  these 
words  form  a  portion,  it  was  in  one  case  held  that  an  engine  shed 
and  room  containing  a  steam  engine  connected  with  a  mortar  pan 
for  mixing  mortar  for  use  on  a  building  near  at  hand  was  a  "fac- 
tory" within  the  meaning  of  the  workmen's  compensation  act.*' 

e.  Laundries  carried  on  hy  way  of  trade  or  for  purposes  of  gain. — 
A  laundry  which  is  merely  ancillary  to  some  other  business  is  not 
a  "factory"  within  the  act.** 


ment  on  or  about  machinery  used  in  the 
process  of  unloading  to  a  quay  within 
the  meaning  of  the  act  of  1897.  Wood- 
ham  V.  Atlantic  Transport  Co.  [1899] 
1  Q.  B.  (C.  A.)  15,  68  L.  J.  Q.  B.  N.  S. 
17,  79  L.  T.  N.  S.  395,  47  Week.  Rep. 
105,  15  Times  L.  R.  51. 

This  decision  was  followed  in  another, 
where  a  workman  was  killed  while  en- 
gaged in  making  up  sets  of  bags  to  be 
hoisted  from  the  hold  of  a  ship  by 
means  of  a  crane  operated  by  a  man  on 
the  quay.  Lawson  v.  Atlantic  Trans- 
port Co.  (1900)  82  L.  T.  N.  S.  (C.  A.) 
77,  16  Times  L.  R.  181. 

A  factory  includes  machinery  used  to 
unload  a  ship  in  a  navigable  river. 
Stevens  v.  General  Steam  Nav.  Co. 
[1903]  1  K.  B.  890,  72  L.  J.  K.  B.  N.  S. 
417,  67  J.  P.  415,  51  Week.  Rep.  578, 
88  L.  T.  N.  S.  542,  19  Times  L.  R.  418. 
It  was  there  held  that  the  modification 
mentioned  in  the  interpretation  act 
1889  includes  additions;  and  that  con- 
sequently, in  the  definition  of  a  "fac- 
tory" in  the  workmen's  compensation 
act  1897,  the  reference  to  the  factory  and 
workshop  act  1895  must  be  construed 
as  if  it  were  a  reference  to  the  provi 
sions  of  §  104  of  the  factory  and  work- 
shop act  1901,  so  as  to  include  in  the 
definition,  among  other  things,  machin- 
ery used  in  the  process  of  unloading  a 
ship   in   a   navigable   river. 

IT  Stuart  v.  Nixon  [1901]  A.  C.  79.  70 
L.  J.  Q.  B.  N.  S.  170,  65  J.  P.  388,  49 


Week.  Rep.  636,  84  L.  T.  N.  S.  65,  17 
Times  L.  R.  156. 

18  Hennessey  v.  McGale  [1900]  1  Q. 
B.  491.  Collins,  J.,  said:  "The  statute 
is  so  drawn  that  it  is  difficult  to  dis- 
cover what  it  really  means,  and  it  is 
indeed  not  easy  to  deal  with  it  upon  the 
broad  ground  of  common  sense." 

i^Medd  V.  Maclver  (1899)  15  Times 
L.   R.    (C.  A.)    364. 

no  Durrie  v.  Warren  (1899)  15  Times 
L.  R.  (C.  A.)   365. 

21  McNicholas  v.  Damson  [1899]  1  Q. 
B.  (C.  A.)   773,  68  L.  J.  Q.  B.  N.  S.  470. 

22  In  Caledonian  R.  Co.  v.  Paterson 
(1898)  1  Sc.  Sess.  Cas.  5th  series  (Just. 
Cas.)  26,  36  Scot.  L.  R.  60,  6  Scot.  L. 
T.  194,  2  Adam,  620,  it  was  held  that 
a  laundry  attached  to  a  hotel  in  which 
was  done  the  work  of  washing  the  hotel 
linen,  the  clothes  of  the  hotel  servants 
without  charge  and  as  a  part  of  their 
remuneration,  and  of  the  clothing  of  vis- 
itors, who  paid  per  article  in  the  ordi- 
nary way,  was  not  within  the  factory 
act  1895,  §  22  ( 1 ) ,  which  declares  that, 
so  far  as  regards  sanitary  provision, 
etc.,  the  factory  act  should  apply  to 
"any  laundry  carried  on  by  way  of 
trade  or  for  purposes  of  gain."  Lord 
Traynor,  referring  to  the  work  done  for 
visitors,  .said:  "It  is  done  as  a  con- 
venience for  persons  resident  in  the 
house,  and  who  expect  such  an  accom- 
modation from  the  servants  of  the  house 
they  live  in  for  the  time.    But  affording 
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1873.  "Occupier  of  a  factory,"  when  a  person  is  deemed  to  be. — - 

Shipowners  who,  while  acting  as  their  own  stevedores,  have  the  tem- 
porary use  of  a  part  of  a  quay  for  the  purpose  of  unloading  a  ship, 
are  occupiers  of  a  factory.^  Stevedores  loading-  a  vessel  in  a  dock 
by  means  of  machinery  are  the  occupiers  of  a  factory,  namely,  the 
machinery,  within  the  factory  act.^  And  the  occupants  of  a  small 
hut  on  a  dock,  engaged  in  supplying  horses  and  men  for  hauling 
wagons  loaded  with  coal,  are  "occupiers"  of  the  dock.'  But  a  per- 
son who  has  a  mere  casual  interest  in  a  warehouse  by  being  the 
owner  or  piirchaser  of  a  parcel  of  goods  stored  therein  is  not  an' 
"occupier"  thereof.* 

Persons  engaged  in  repairing  a  factory  or  the  machinery  in  it  are 
not  "occupiers"  of  a  factory.'  Persons  engaged  in  repairing  or  put- 
ting machinery  into  a  ship  are  not  "occupiers"  of  the  dock.'    Per- 

such  an  accommodation   or  convenience        3  Pacific    Steam    Xav.    Co.    v.    Puffh 
can  scarcely  witli   propriety  be  termed     (1907)   23  Times  L.  R.  622. 
carrying  on  a  laundry  for  the  purposes        *  Ramsay    v.    Mackic     (1904)     7    Sc. 
of  gain.     I  regard  the  statutory  provi-    Sess.  Cas.  5th  series.  106. 
sions  as  intended  to  apply  to  a  laundry        ^  Purees  v.  Sterne  cG  Co.   (1900)   2  Sc. 
to  which  anyone  may  resort,  and  which    Sess.  Cas.  5th  series.  887,  27  Scot.  L.  R. 
holds   itself  out  as  a  place  where  any-    690    (installing  machinery), 
one,  for  certain  charges,  can  have  laun-        In  Francis  v.  Turner  Bros.   [1900]   1 
dry  work  done."  Q.  B.  478,  69  L.  J.  Q.  B.  N.  S.  182,  64 

lln  Merrill  v.  Wilson  Sons  <&  Co.  J.  P.  53,  48  Week.  Rep.  228,  81  L.  T. 
[1901]  1  K.  B.  35,  17  Times  L.  R.  49,  N.  S.  770,  16  Times  L.  R.  305,  it  was 
70  L.  J.  Q.  B.  N.  S.  97,  65  J.  P.  53,  49  held  that  employers  who  send  a  work- 
Week.  Rep.  161,  83  L.  T.  N.  S.  490,  it  man  on  their  business  to  the  factory  of 
was  held  that  where  the  owners  of  a  a  third  party  are  not,  while  the  worlc- 
ship  moored  alongside  of  a  quay  had  the  man  is  engaged  therein,  the  occupiers  of 
use  of  a  portion  of  the  quay  alongside    said   factory. 

of  which  their  ship  lay  for  the  purpose  And  in  Cooper  v.  Adam  (1905)  7  Sc. 
of  unloading  the  ship's  cargo,  they  have  Sess.  Cas.  5th  series,  681,  it  was  held 
the  "actual  use"  of  a  portion  of  the  that  a  firm  of  boiler  makers  were  not 
quay,  and  consequently  are  occupiers  of  "occupiers"  of  a  factory  while  repair- 
it.  ing  a  boiler  in  a  spinning  mill  belong- 
In  Bainsborouffh  v.  Ralli  Bros,  ing  to  another  person. 
(1902)  18  Times  L.  R.  21,  it  was  held  In  Malcolm,  v.  M'Millan  (1900)  2  Sc. 
that  the  consignees  of  a  cargo  of  wheat,  Sess.  Cas.  5th  series,  525,  37  Scot.  L.  R. 
who  were  also  the  owners  of  the  vessel  383.  7  Scot.  L.  T.  364,  it  was  held  that 
in  which  the  wheat  was  carried,  are  the  an  iron  founder  was  not  liable  to  the 
occupiers  of  the  quay  alongside  of  which  widow  of  a  workman  who  was  killed  by 
the  vessel  is  lying  while  being  unloaded,  falling  from  a  scaffold  while  he  was 
^Stuart  v.  yixon  [1901]  A.  C.  79,70  doing  some  work  in  a  soap  factory  to 
L.  J.  Q.  B.  N.  S.  170,  65  J.  P.  388,  49  which  he  had  been  sent  for  that  purpose. 
Week.  Rep.  636,  84  L.  T.  N.  S.  65,  ]  7  6  ship  repairers,  while  at  work  on  a 
Times  L.  R.  156.  vessel  in  a  wet  dock,  are  not  the  "occu- 
Tn  Ca/rrinqton  v.  Banni.tter  [1901]  1  piers"  of  the  dock.  Morgan  v.  Tydvil 
0.  Ji.  (C.  A.)  20,  70  L.  -J.  Q.  B.  N.  S.  Enqineering  <t-  Ship  Repairing  Co. 
31,  83  L.  T.  X.  S.  457,  it  was  held  that  (1908)  98  L.  T.  N.  S.  762,  24  Times  L. 
the   person   having  possession   and   sole   R.  403. 

'control  of  machinery  which  was  in  use  In  Handford  v.  Clark  [1907]  2  K.  B. 
in  the  process  of  loading  a  ship  from  the  409,  76  L.  J.  K.  B.  N.  S.  958,  97  L.  T. 
quay  is  the  occupier  of  a  factory.  X.   S.   124,  it  was  held  that  a  firm  of 
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sons  under  contract  to  furnish  coal  to  vessels  in  a  dock  are  not,  merely 
because  of  that,  occupiers  of  the  dock.' 

To  render  an  employer  an  occupier,  his  possession  need  not  be 
exclusive,  but  only  sufficient  for  doing  the  work  in  hand.* 

niarine  engine  builders  are  not  the  "oc-  at  the  berth.     Stewart  v.  Dublin  &  G. 

cupiers"   of  a   factory   while   installing  Steam-  Packet   Co.    (1902)    5   Sc.   Sess. 

machinery  in  a  vessel.  Cas.  5th  series,  57,  40   Scot.  L.  R.  41, 

Millwrights  who  send  an  employee  10  Scot.  L.  T.  343. 
onto  a  vessel  in  a  dry  dock  to  make  s  A  firm  of  employers  engaged  in 
some  repairs  in  connection  with  the  in-  painting  and  plumbing  a  ship  lying  in 
sulating  of  the  refrigerators  of  the  ves-  a  dock,  who  sent  employees  to  do  the 
sel  are  not  the  "occupiers"  of  a  factory,  work,  are  occupiers  of  the  vessel,  not- 
Burdon  v.  Gregson  [1906]  2  K.  B.  283,  withstanding  that  some  members  of  the 
75  L.  J.  K.  B.  N.  S.  744,  95  L.  T.  N.  S.  crew  were  in  charge  of  the  ship  for 
45.  the  owners.  Bartell  v.  Gray  [1902]  1 
In  Low  V.  Abernathy  (1900)  2  Sc.  K.  B.  225,  71  L.  J.  K.  B.  N.  S.  115, 
Sess.  Cas.  5th  series,  722,  37  Scot.  L.  66  .J.  P.  308,  50  Week.  Rep.  310,  85  L. 
R.  506,  7  Scot.  L.  T.  423,  it  was  held  T.  N.  S.  658,  18  Times  L.  R.  70.  A 
that  the  mere  fact  that  a  steamship  similar  doctrine  was  laid  down  in 
was  lying  in  a  dock  while  a  workman  Jackson  v.  Rodger  (1889)  1  Sc.  Sess. 
employed  by  a  firm  of  engineers  was  en-  Cas.  5th  series,  1053,  36  Scot.  L.  R. 
gaged  in  repairing  the  boilers  did  not  851,  7  Scot.  L.  T.  76. 
make  the  firm  "occupiers"  of  the  dock.  The  decision  in  Bartell  v.  Gray  was 
7  In  Stewart  v.  Darngavil  Coal  Co.  based  upon  Raine  v.  Jobson  [1901]  A. 
(1902)  4  Sc.  Sess.  Cas.  5th  series,  425,  C.  404,  70  L.  J.  K.  B.  N.  S.  771,  49 
39  Scot.  L.  R.  302,  9  Scot.  L.  T.  378,  it  Week.  Rep.  705,  85  L.  T.  N.  S.  141,  17 
was  held  that  a  coal  dealer  who  was  un-  Times  L.  R.  627,  the  efifect  of  which 
der  contract  to  deliver  coal  to  the  steam-  was  greatly  modified  by  later  decisions, 
ers  of  a  packet  company  at  a  particu-  See  §  1872,  ante.  The  ultimate  decision 
lar  berth,  who  sends  the  coal  from  his  in  the  Bartel  Case  is  apparently  in  con- 
own  premises  to  the  dock  when  required,  fliet  Avith  other  decisions  cited  supra. 
is  not  the  occupier  of  the  dock.  Persons  who  had  entered  into  a  con- 
So,  in  Bruce  v.  Henry  (1900)  2  Sc.  tract  to  erect  pigeon-holes  in  what  was 
Sess.  Cas.  5th  series,  717,  37  Scot.  L.  R.  admittedly  a  warehouse  within  the  act, 
511,  7  Scot.  L.  T.  421,  it  was  held  that  and  who  had  such  use  or  occupation  of 
shipping  agents  who  had  contracted  the  premises  as  was  necessary  for  the 
with  the  owners  of  a  vessel  lying  at  a  performance  of  that  work,  which  was 
dock  to  load  her  were  not  the  "occu-  essential  to  the  use  of  the  warehouse 
piers"  of  the  dock.  for  the  purposes  for  which  it  was  re- 
A  steamship  company  is  not  an  "oc-  quired  by  the  government,  are  the  oc- 
cupier" of  a  quay  within  the  sense  of  cupiers  of  the  warehouse  within  the 
§  7,  subsec.  2,  of  the  act,  so  as  to  be  meaning  of  the  act.  Weavings  v.  Kirk 
liable  for  compensation  to  the  servant  [1904]  1  K.  B.  216,  73  L.  J.  K.  B.  N.  S. 
of  a  contractor  engaged  in  trimming  77,  68  J.  P.  91,  52  Week.  Rep.  209,  89 
coal  on  the  wharf,  preparatory  to  put-  L.  T.  N.  S.  577,  20  Times  L.  R.  352. 
ting  it  on  board  one  of  the  company's  Collins,  M.  R.,  said:  "It  appears  to  me 
vessels,  which  had  not  yet  arrived,  al-  that  this  question  is  really  decided  by 
though  a  particular  berth  in  the  harbor  the  case  of  Bartell  v.  Gray  [1902]  1  K. 
was  allowed  the  company  for  loading  B.  225,  71  L.  J.  K.  B.  N.  S.  115,  66  J. 
and  unloading  its  vessels,  and  it  had  an  P.  308,  50  Week.  Rep.  310,  85  L.  T.  N. 
office  and  a  staff  of  servants  constantly  S.  858,  18  Times  L.  R.  70.  The  respond- 
employed  in  the  receipt  and  discharge  of  ents  in  this  case  had  all  such  occupa- 
cargo,  where  the  same  berth  was  also  tion  of  a  considerable  space  in  a  ware- 
used  by  another  steamship  company,  house  as  was  necessary  to  enable  them 
which  also  had  an  office  there,  and  when  to  carry  out  the  work  which  they  had 
the  berth  was  not  required  by  either  of  contracted  to  do.  It  was  argued  that 
these  companies  the  harbor  master  al-  they  did  not  occupy  any  part  of  the 
lowed  other  vessels  to  load  or  discharge  warehouse    qua    warehouse       I    do    not 
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1874.  Establishments  embraced  within  the  purview  of  American 
statutes. —  In  some  instances  the  descriptions  of  establishments  to 
which  the  statutes  are  applicable  are  defined  by  general  interpreta- 
tion clauses.^ 


know  that  it  is  necessary  that  they 
should  so  occupy  for  the  purposes  of  the 
act,  or  that  we  ought  to  go  beyond  the 
words  of  the  section  itself  in  this  re- 
spect; but,  assuming  that  it  is  neces- 
sary, it  is  essential  to  the  existence  of 
a  warehouse,  and  its  use  as  such  for  the 
purposes  for  which  it  is  required,  that 
works  or  repairs  of  the  kind  which  the 
respondents  had  contracted  to  do  should 
be  performed  within  it." 

1  Colorado. — Anno.  Stat.  1911,  chap. 
47a,  which  is  the  factory  act  of  that 
state,  specifically  refers  in  the  various 
provisions  to  "factories,  mills,  work- 
shops, bakeries,  laundries,  stores,  hotels, 
or  any  kind  of  an  establishment  where- 
in laborers  are  employed  or  machinery 
used." 

Sec.  2506L  (act  of  1911,  §  11).  Man- 
ufacturing establishments,  as  those 
words  are  used  in  this  act,  shall  mean 
and  include  all  smelters,  oil  refineries, 
cement  works,  mills  of  every  kind,  ma- 
chine and  repair  shops,  and  in  addition 
to  the  foregoing,  any  other  kind  or  char- 
acter of  manufacturing  establishment 
wherein  any  natural  product  or  articles 
or  materials  of  any  kind  in  a,  raw  or 
unfinished  or  incomplete  state  or  condi- 
tion are  converted  into  a  new  or  im- 
proved or  different  form. 

Illinois. — Hurd's  Rev.  Stat.  1908,  p. 
1037  (Laws  of  1893,  p.  69).  The  words 
"manufacturing  establishment,"  "fac- 
tory," or  "workshop,"  wherever  used  in 
this  act,  shall  be  construed  to  mean 
any  place  where  goods  or  products  are 
manufactured  or  repaired,  cleaned  or 
sorted,  in  whole  or  in  part,  for  sale  or 
for  wages.  Whenever  any  house,  room, 
or  place  is  used  for  the  purpose  of  car- 
rying on  any  process  of  making,  alter- 
ing, repairing,  or  finishing  for  sale  or 
for  wages  any  coats,  vests,  trousers, 
knee  pants,  overalls,  cloaks,  shirts,  la- 
dies' waists,  purses,  feathers,  artificial 
flowers,  or  cigars,  or  any  wearing  ap- 
parel of  any  kind  whatsoever,  intended 
for  sale,  it  shall,  within  the  meaning  of 
this  act,  be  deemed  a  workshop  for  the 
purposes  of  inspection.  And  it  shall  be 
the  duty  of  every  person,  firm,  or  cor- 
poration to  keep  a  complete  list  of  all 


such  workshops  in  his,  their,  or  its 
employ,  and  such  list  shall  be  produced 
for  inspection  on  demand  by  the  board 
of  health  or  any  of  the  officers  thereof, 
or  by  the  state  inspector,  assistant  in- 
spector, or  any  of  the  deputies  appoint- 
ed under  this  act. 

P.  1039  (Laws  of  1897,  p.  90).  The 
words  "manufacturing  establishment," 
"factory,"  or  "workshop,"  as  used  in 
this  act,  shall  be  construed  to  mean  any 
place  where  goods  or  products  are  man- 
ufactured or  repaired,  dyed,  cleaned,  or 
sorted,  stored  or  packed,  in  whole  or  in 
part,  for  sale  or  for  wages,  and  not  for 
personal  use  of  the  maker,  or  his  or  her 
family  or  employer. 

Kansas.— Gen.  Stat.  1909,  §  4682. 
Manufacturing  establishments,  as  those 
words  are  used  in  this  act,  shall  mean 
and  include  all  smelters,  oil  refineries, 
cement  works,  mills  of  every  kind,  ma- 
chine and  repair  shops,  and,  in  addi- 
tion to  the  foregoing,  any  other  kind 
or  character  of  manufacturing  estab- 
lishment, of  any  nature  or  description 
whatsoever,  wherein  any  natural  pro- 
ducts or  other  articles  or  materials  of 
any  kind,  in  a  raw  or  unfinished  or  in- 
complete state  or  condition,  are  convert- 
ed into  a  new  or  improved  or  different 
form. 

Massachusetts. — Rev.  Laws  1902, 
chap.  106,  §  8.  "Workshop"  shall  mean 
any  premises,  room,  or  place,  which  is 
not  a  "factory,"  wherein  manual  labor 
is  exercised  by  way  of  trade  or  for  pur- 
poses of  gain  in  or  incidental  to  a, 
process  of  making,  altering,  repairing, 
ornamenting,  finishing,  or  adapting  for 
sale  any  article  or  part  of  an  article, 
and  to  which  or  over  which  premises 
the  employer  of  the  persons  working 
therein  has  the  right  of  access  or  con- 
trol; but  the  exercise  of  such  manual 
labor  in  a  private  house  or  private 
room  by  the  family  dwelling  therein  or 
by  any  of  them,  or,  if  a  majority  of  the 
persons  therein  employed  are  members 
of  such  family,  shall  not  of  itself  con- 
stitute such  house  or  room  a  "work- 
shop." 

"^[crca:itile  establishment"  means  any 
premises  used  for  the  purposes  of  trade 
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In  others  the  scope  of  the  statutes  is  fixed  by  the  expression  or 
expressions  used  in  the  enacting  clauses  themselves, 


If  the  generic 


in  the  purchase  or  sale  of  any  goods  or 
merchandise,  and  any  premises  used 
for  the  purposes  of  a  restaurant,  or  for 
publicly  providing  and  serving  meals. 

"Factory"  means  any  premises  where 
steam,  water,  or  other  mechanical  pow- 
er is  used  in  aid  of  any  manufacturing 
process  there  carried  on. 

Mississippi. — Laws  1908.  chap.  99,  § 
9.  With  regard  to  child  labor,  it  is  de- 
clared that  the  provisions  of  the  act 
apply  only  to  manufacturing  establish- 
ments engaged  in  manufacturing  cotton, 
wool,  or  other  fabrics,  and  to  those  in 
which  children  are  employed  indoors  at 
work  injurious  to  health,  or  in  operat- 
ing dangerous  machinery. 

Louisiana. — Wolf's  Rev.  Laws  1904- 
1908,  p.  506;  Laws  1904.  No.  30,  p.  37, 
§  2.  That,  in  the  foregoing  section,  the 
words  or  expression  "manufacturing  or 
industrial  establishment"  shall  embrace 
and  include  any  and  all  mills,  factories, 
manufactories,  chemical  works,  foun- 
dries, machine  shops,  repair  shops,  dis- 
tilleries, and  establishments  for  print- 
ing, or  publishing,  or  bookbinding,  or 
woodworking,  or  making,  manufactur- 
ing, or  compounding  any  article  or  sub- 
stance used  in  trade  or  commerce;  and 
the  words  or  expression  "machinery  and 
appliances"  shall  include  and  embrace 
any  and  all  boilers,  engines,  motors, 
shafting,  wiring,  fixtures,  machines, 
presses,  type,  tools,  rollers,  filters, 
mixers,  retorts,  devices,  apparatus,  and 
appurtenances  of  every  kind  and  char- 
acter used  in  such  establishments. 

Minnesota. — Rev.  Stat.  Supp.  1909,  § 
3797.  The  words  "factory"  and  "mill." 
as  used  In  this  chapter,  shall  mean  any 
premises  where  water,  steam,  or  other 
mechanical  power  is  used  in  aid  of  any 
manufacturing  or  printing  process  there 
carried  on.  The  term  "workshop,"  as 
so  used,  shall  mean  any  premises,  room, 
or  place,  not  factory  or  mill  as  above 
defined,  wherein  manual  labor  is  exer- 
cised by  way  of  trade,  or  for  purposes  of 
making,  altering,  repairing,  cleaning, 
ornamenting,  finishing,  or  adapting  for 
sale  any  article  or  part  thereof,  and  to 
or  over  which  premises,  room,  or  place, 
the  employer  of  such  labor  has  the 
right  of  access  or  control;  but  the  exer- 
cise of  such  labor  in  a  private  house  or 
room  by  members  of  the  family  dwelling 


therein,  or  by  persons,  a  majority  of 
whom  are  members  of  such  family,  shall 
not  of  itself  constitute  such  house  or 
room  a  workshop.  The  term  "engineer- 
ing work,"  as  so  used,  shall  mean  any 
work  of  construction,  operation,  alter- 
ation, or  repair  of  a  railroad  or  street 
railway,  of  the  works  of  any  gas,  tele- 
phone, telegraph,  water,  electric  light, 
or  mining  company,  or  upon  any  sewer, 
bridge,  tunnel,  or  building  erected  by  a 
municipality.  But  nothing  herein  shall 
interfere  with  the  powers  conferred  by 
law  upon  the  board  of  railroad  and 
warehouse   commissioners. 

Missouri. — Mo.  Rev.  Stat.  1909,  § 
7861.  The  following  expressions  used  in 
this  article  shall  have  the  following 
meanings:  The  expression  "person" 
means  any  individual,  corporation,  part- 
nership, company,  or  association.  The 
expression  "child"  means  a  person  under 
the  age  of  fourteen  years.  The  expres- 
sion "young  person"  means  a  person  of 
the  age  of  fourteen  years  and  under  the 
age  of  eighteen  years.  The  expression 
"woman"  means  a  woman  of  the  age  of 
eighteen  years  and  upward.  The  ex- 
pression "factory"  means  any  premises 
where  steam,  water,  or  other  mechanical 
power  is  used  in  aid  of  any  manufac- 
turing process  there  carried  on.  The 
expression  "workshop"  means  any  prem- 
ises, room,  or  place,  not  being  a  factory 
as  above  defined,  wherein  any  manual 
labor  is  exercised  by  way  of  trade,  or 
for  purposes  of  gain,  in  or  incidental  to 
any  process  of  making,  altering,  repair- 
ing, ornamenting,  finishing,  or  adapting 
for  sale  any  article  or  part  of  an  arti- 
cle, and  to  which  or  over  which  prem- 
ises, room,  or  place  the  employer  of  the 
pei-sons  working  therein  has  the  right 
of  access  or  control :  Provided,  however, 
that  the  exercise  of  manual  labor  in  a 
private  house  or  room  by  a  family 
dwelling  therein  shall  not  in  itself  con- 
stitute such  house  or  room  a  workshop 
within  this  definition.  (Rev.  Stat.  1899, 
§  10,104.) 

•New  York. — Labor  law  1909,  §  2.  The 
term  "employee,"  when  used  in  this 
chapter,  means  a  mechanic,  working- 
man,  or  laborer  who  works  for  another 
for  hire. 

The  term  "employer,"  when  used  in 
this  chapter,  means  the  person  employ- 
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term  "factory"  is  used,  it  is  construed  in  its  ordinary  sense  as  an 
industrial  establishment  in  which  the  work  carried  on  is  entirely 
or  mainly  concerned  with  the  making,  not  the  selling,  of  certain 
articles.* 

ing  any  such  mechanic,  workingman,  or  establishment,  or  who  is  engaged  in  the 

laborer,    whether    the    owner,    proprier,  construction    of    buildings,    bridges,    or 

agent,  superintendent,  foreman,  or  other  other   structures,   or  in  loading  or  un- 

subordinate.  loading  vessels   or   cars,   moving  heavy 

The  term  "factory,"  when  used  in  this  materials,  or  operating  dangerous  ma- 
chapter,  shall  be  construed  to  include  chinery,  or  engaged  in  the  manufacture 
also  any  mill,  workshop,  or  other  manu-  or  use  of  explosives.  (93  v.  43,  §  2.) 
facturing  or  business  establishment  Sec.  1023.  if  more  than  one  room  is 
where  one  or  more  persons  are  employed  used  under  the  direction  of  one  employ- 
at  labor.  er  engaged  in  the  manufacture  of  wear- 

The  term  "mercantile  establishment,"  ing  apparel  or  tobacco  goods,  each  room 

when  used  in  this  chapter,  means  any  shall   be  regarded   as   a  factory   in  the 

place  where  goods,  wares,  or  merchan-  application    of    the    statute    respecting 

dise  are  offered  for  sale.  sanitary  conditions. 

The    term    "tenement    house,"    when  Oklahoma. — 'Comp.  Laws  1909,  §  4028 

used  in  this  chapter,  means  any  house  (Laws  of  1907-8,  p.  508).     The  words 

or  building,   or  portion   thereof,   which  "manufacturing    establishments,"    "fac- 

is   rented,  leased,   let,  or   hired  out,  to  tory,"    or    "workshop,"    whenever    used 

be  occupied,  or  is  occupied,  as  the  home  in  this  act,  shall  be  construed  to  mean 

or  residence  of  three  families  or  more,  any  place  where  goods  or  products  are 

living  independently  of  each  other,  and  manufactured   or   repaired,    cleaned,    or 

doing  their  cooking  upon  the  premises,  sorted,  in  whole  or  in  part,  for  sale  or 

and  having  a  common  right  in  the  halls,  for   wages. 

stairways,  yards,  water-closets  or  priv-  Penngylvama. — Purdon's  Dig.  Supp. 
ies,  or  some  of  them,  and  for  the  pur-  1905-1909,  p.  5482,  §  1  (Laws  3905,  P. 
poses  of  this  chapter  shall  be  construed  L.  352,  §  1).  The  word  "establish- 
to  include  any  building  on  the  same  lot  ment,"  when  used  in  the  factory  act, 
with  any  dwelling  house,  and  which  is  shall  mean  any  place  other  than  where 
used  for  any  of  the  purposes  specified  domestic,  coal  mining,  or  farm  labor  is 
in  S  100  of  this  chapter.  employed,  where  men,  women,  and  chil- 

Sec.  94.  A  tenant-factory  within  the  dren  are  engaged  and  paid  a  salary  or 
meaning  of  the  term  as  used  in  the  wages  by  any  person,  firm,  or  corpora- 
labor  law  is  a  building,  separate  parts  tion,  and  where  such  men,  women,  or 
of  which  are  occupied  and  used  by  dif-  children  are  employees  in  the  general 
ferent  persons,  and  one  or  more  of  acceptance  of  the  term, 
which  parts  is  used  so  as  to  constitute  Wisconsin. — Sanborn  &  S.  Stat, 
in  law  a  factory.  Rupp.  1906,  §  1728.    The  words  "manu- 

Oft.?^.— Gen.  Code  1910,  §   1002.     The  facturing  establishment,"  "factory,"  or 

term    "shops    and    factories"    shall    in-  "workshop,"  .<is  used  in  this  act,   shall 

elude     the     following     establishments:  be  construed  to  mean  any  place  where 

Manufacturing,    mechanical,     electrical,  goods  or  products  are  manufactured  or 

mercantile,   art,    and   laundering   estab-  repaired,  dved,  cleaned,  or  sorted,  stored 

hshments,  telegraph  and  telephone  offi-  or  packed,  in  whole  or  in  part,  for  sale 

ces     railroAd    depots,    hotels     memorial  ^^  ^^^                 ^^^           ^/ 

buildings,    tenements     and    department  j;  ii           i            i,-         ,         j/ciou..a,i 

houses.   (90  v.  190,  §  2573a.)  ""«  f  *'^«  ™^^"  "'^  ^^^  °'^  ^^"^  ^^"^'^y  °^ 

Sec.   1005.  The  term  "manufacturer,"  employer, 

as  used   in  the  preceding  two  sections,'  ,  "  ^  druggist  s  establishment  m  which 

shall   include  a  person  who,   as  owner,  t^e   only   part   of   the   wares   manufac- 

maiiager,  assignee,  receiver,  contractor,  t"red   is   that   which   is   produced   in   a 

■or    as    ardent,    makes    or    causes    to    be  laboratory,  the  entire  output  being  only 

made,  or  deals  in,  any  kind  of  goods  or  obout  2  per  cent  of  the  business,  is  not 

merchandise,  or  who   controls   or  oper-  a   "factory"   within   the   meaning   of    a 

ates    a    street    railway    or    laundering  statute  requiring  fire  escapes.     Hemis- 
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It  has  been  held  that  these  acts  embrace  a  railway  repair  shop;' 
grain  elevators ;  *  detached  engine  houses ;  °  premises  where  scrap 
metal  is  put  into  marketable  condition ;  *  premises  in  which  engines, 
pumps,  fans,  etc.,  are  manufactured ; ''  premises  on  which  garters 
and  hose  supporters  are  manufactured ; '  a  commercial  ice  house. ^ 
But  the  New  Jersey  act  has  been  held  not  to  apply  to  shafting  and 
other  appliances  used  to  gather  natural  ice."  It  has  been  held  that  it 
is  for  the  court  to  say  what  significance  should  be  given  to  the  word 
"manufacturing,"  as  used  in  the  Illinois  fire-escape  law  of  1885,  but 
after  the  definition  is  given  by  the  court,  it  is  for  the  jury  to  say 
whether  a  particular  building  was  used  for  manufacturing  purposes.^* 

chel  V.  Texas  Drug  Co.    (1901)   26  Tex.  6  An   establishment   wherein   railroad 

Civ.  App.  1,  61  S.  W.  419.  iron,    old    stoves,    old    waste    iron    and 

8  A  shop  maintained  by  a  street  rail-  scrap  iron   of   every  description   is  cut 

road     company,     where    the     principal  into    lengths    known    as    grade    No.    1, 

work  was  in  the  way  of  repair  for  the  grade  No.   2,   and  busheling   scrap,   by 

purpose  of  keeping  the  cars  and  other  means  of  machines  known  as  alligator 

appliances  in  condition  to  carry  on  the  shears  and  operated  by  power,  to  meet 

business  of  the  company,  is  within  the  standing   specifications   of   mills   which 

statute    as    a    "workshop."     Hojfmeyer  purchase  the  product,  is  a  "manufactur- 

V.   State    (1906)    37   Ind.  App.  526,  77  ing  establishment"  within  the  meaning 

N.  E.  372.     The  court  said:     "We  can-  of   the   factory   act.      Caspar  v.   Lewin 

not  admit  that  the  legislature  intended  (1910)    82   Kan.   604,  —  L.R.A.(N.S.) 

to  be  less  mindful  of  the  employer  of  — ,  109  Pac.  657. 

hired    labor    in    a    shop    where    repair  f  Crawford  d  M.  Co.  v.  Oose    (1907) 

work  only  is  done  than  when  the  same  —  Ind.  App.  — ,  82  N.  E.  984. 

laborer    is    employed    in    an    establish-  i  Txindffraf   v.    Kuh    (1901)     188    111. 

ment  engaged  in  manufacturing  articles  484,  59  N.  E.  501. 

from  raw  material,  when  in  both  places  9  A  commercial  ice  house,  which  is  ex- 

the  same  conditions  exist  as  to  machin-  tensively  equipped  with  machinery,  and 

ery  and  the  hazards  encountered."  in   which   numerous   operators   are  em- 

4  Minn.  Rev.  La,ws  1905,  §   1814,  re-  ployed,  is  a  "factory"  within  Laws   (N. 

quiring    the    owner    of    every    factory,  Y.)    1898,  chap.  415.     Ka6e  v.  ConsoU- 

mill,  or  workshop  to  furnish,  if  prac-  dated  Ice  Co.    (1902)    51  C.  C.  A.  535, 

ticable,    belt    shifters    for   the    purpose  113  Fed.  905. 

of  shifting  belts,  applies  to  the  owners  10   Griffith  v.  Mountain  Ice  Co.  ( 1907 ) 

of    grain    elevators.     Sorseleil    v.    Red  74  N.  J.  L.  272,  65  Atl.  853.     The  court 

Lake  Falls  Mill.  Co.   (1910)    111  Minn,  said:    "We  think  that  the   defendant's 

275,  126  N.  W.  903.  plant  does  not  come  within  the  statu- 

In   Hahn   v.   Plymouth   Elevator   Co.  tory  language  'factories  and  workshops,' 

(1907)    101  Minn.   58,   111  N.  W.  841,  not  only  because  those  words  import  a 

it  was  assumed  by  the  court  and  coun-  building  in  which  the  machinery  is  so 

sel   that  the   statute    applied  to   grain  placed  as  to  be  dangerous  to  operatives, 

elevators.  but.     also,    and    chiefly,    because    such 

6  A    detached    pumphouse    containing  words  in  their  statutory  context  imply 

an    engine    and    a    pump    constitute    a  that  the  places  to  which  they  refer  are 

factory,   mill,   or  workshop   within   the  those  where  machinery  is  employed  in 

Iowa    statute.     ThomM-s   v.    Chicago    Ct.  the  work  of  fabrication;  i.  e.,  of  making 

W.  R.   Co.    (1910)    112  Minn.  360,  128  or   manufacturing  something.     Such   is 

N.  W.  297.  the   common   meaning   of   a   factory   or 

A  small  engine  house  is  included  in  workshop." 

"factory,  mill,  or  shop."   Raie  v.  Mimne-  ^'^  Landgraf  v.   Kuh    (1901)    188   111 

apoli^s,  'St.  P.  d  S.  Ste.  M.  R.  Co.   (1909)  484,  59  N.  E.  501. 
107    Minn.    260,    21    L.R.A.(N.S.)    138, 
120  N.  W.  360. 
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1875.  — of  statutes  in  the  British  colonies. —  In  a  few  of  the  Brit- 
ish colonies,  the  statutes  themselves  define  the  places  to  which  they 
are  applicable. 

Ontario.— Rev.  Stat.  1897,  chap.  256,  §  2.     "Factory'-  shall  mean: 

(a)  Any  building,  workshop,  structure,  or  premises  of  the  description  men- 
tioned in  schedule  A  to  tliis  act,  together  with  such  other  building,  structure,  or 
premises  as  the  Lieutenant  Governor  in  Council  from  time  to  time  adds  to  the 
said  schedule;  and  the  Lieutenant  Governor  in  Council  may,  from  time  to  time, 
by  proclamation  published  in  the  Ontario  Gazette,  add  to  or  remove  from  the 
said  schedule  such  description  of  premises  as  he  deems  necessary  or  proper. 

(b)  Any  premises,  building,  workshop,  structure,  room,  or  place  wherein,  or 
within  the  precincts  of  which,  steam,  water,  or  other  mechanical  power  is  used 
to  move  or  work  any  machinery  employed  in  preparing,  manufacturing,  or  finish- 
ing, or  in  any  process  incidental  to  the  preparing,  manufacturing,  or  finishing 
of  any  article,  substance,  material,  fabric,  or  compound,  or  is  used  to  aid  the 
manufacturing  process  carried  on  there. 

(c)  Any  premises,  building,  workshop,  structure,  room,  or  place  wherein  the 
employer  of  the  persons  working  there  has  the  right  of  access  and  control,  and 
in  which,  or  within  the  precincts  of  which,  any  manual  labor  is  exercised  by  way 
of  trade  or  for  purposes  of  gain  in  or  incidental  to  the  following  purposes,  or 
any  of  them,  that  is  to  say:  the  making  of  any  article  or  part  of  any  article; 
the  altering,  repairing,  ornamenting,  or  finishing  of  any  article ;  or  the  adapting 
for  sale  of  any  article. 

Rev.  Stat.  1897,  chap.  257,  §  4.  "Shop"  shall  mean  any  building  or  portion 
of  a  building,  booth,  stall,  or  place  where  goods  are  handled  or  exposed  or  offered 
for  sale,  and  any  such  building,  or  portion  of  a  building,  booth,  stall,  or  place 
where  goods  are  manufactured,  and  to  which  the  Ontario  factories  act  does  not 
apply,  and  laundries  wherein  neither  steam,  water  power,  nor  electric  power  is 
used  in  aid  of  the  work  carried  on;  but  shall  not  include  any  place  where  the 
only  trade  or  business  carried  on  is  that  of  a,  tobacconist,  news  agent,  hotel,  inn, 
tavern,  or  any  premises  wherein  under  license,  spirituous  or  fermented  liquor 
is  sold  by  retail  for  consumption  on  the  premises. 

Quebec. —  Industrial  establishment  act,  57  Vict.  chap.  30  (which  supersedes 
the  earlier  factories  act,  §  3019 ) .  The  expression  "industrial  establishment"  or 
"establishment"  is  defined  as  meaning  "manufactories,  works,  workshops,  work- 
yards,  mills  of  all  kinds,  and  their  dependencies." 

New  Zealand.—  Factory  act  1894.  The  expressions  "factory"  or  "work- 
shop" were  defined  as  "any  office,  building,  or  place  in  which  two  or  more  persons 
are  engaged,  directly  or  indirectly,  in  working  for  hire  or  reward  in  any  handi- 
craft." 

Amendatory  act  of  1896,  §  2.  "The  following  provisions  shall  apply  in  the 
case  of  occupiers  of  factories  or  workrooms  in  which  textile  goods  are  manu- 
factured or  worked  upon,  and  also  in  the  case  of  persons  who  issue  textile  or 
shoddy  materials,  for  the  purpose  specified  in  §  23  of  the  principal  act"  (i.  e.,  of 
being  made  up  by  pieceworkers  or  home  workers),  "and  are  thereby  deemed  to  be 
occupiers  of  factories  for  the  purposes  and  within  the  meaning  of  that  section: — 

(1)  In  any  case,  where  any  such  occupier  of  a  factory  or  workroom  lets  or 
gives  out  work  in  connection  with  such  goods  or  material  to  be  done  by  any 
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person  elsewhere  than  in  such  factory  or  workroom,  or  issues  such  material  for 
the  purpose  of  being  made  up  by  the  persons  referred  to  in  the  aforesaid  §  23, 
it  shall  not  be  lawful  for  any  such  person — 

(a)  To  in  any  way,  directly  or  indirectly,  sublet  any  such  work,  whether  by 
way  of  piecework  or  otherwise;  nor 

(b)  To  in  any  way  do  such  work  except  on  his  own  premises,  and  by  himself 
or  by  his  own  workpeople,  to  whom  he  pays  wages  therefor. 

Factories  act  190],  §  2,  subsec.  3.  One  of  the  definitions  of  "factory"  is: 
"Every  building  or  place  in  which  steam  or  other  mechanical  power  or  appliance 
is  used  for  the  purpose  of  preparing  or  manufacturing  goods  for  trade  or  sale, 
or  packing  such  goods  for  transit." 

A  few  cases  construing  these  or  similar  provisions  are  cited  below.' 


1 A  registered  occupier  of  a  factory 
regularly  employing  a  number  of  per- 
sons, and  to  whom  shirting  is  issued  by 
merchants  for  the  purpose  of  being 
made  up  into  shirts,  the  occupier  fur- 
nishing other  materials  and  being  paid 
at  so  much  per  dozen,  is,  by  virtue  of 
the  last  clause  of  §  23  of  "the  factories 
act  1894,"  which  provides  that  "every 
merchants,  etc.,  wlio  shall  issue  textile 
or  shoddy  material  for  the  purpose  of 
being  made  up  by  pieceworkers  or  home 
workers  into  articles  for  sale,  shall  be 
deemed  to  be  the  occupier  of  a  factory 
for  the  purposes  and  within  the  mean- 
ing of  this  section,"  and  §  2  of  the 
amendment  of  1896,  prohibiting  from 
subletting  any  part  of  such  work  or  do- 
ing any  part  of  it  in  any  way  except 
on  his  own  premises,  and  by  himself 
and  his  own  workpeople  to  whom  he 
pays  wages.  Mayer  v.  Shanaghan 
(1897)  16  New  Zeal.  L.  R.  442.  The 
court  said:  "The  section  defines  two 
clases  of  persons, — namely,  persons  to 
whom  work  is  let  out  by  the  actual  oc- 
cupier of  a  factory,  and  persons  to 
whom  material  is  given  out  to  be 
worked  up,  whether  by  the  actual  occu- 
pier of  a  factory  or  not." 

On  the  ground  that  the  word  "handi- 
craft," as  here  used,  must  be  construed 
in  its  popular  sense,  it  has  been  held 
that  the  room  of  a  dentist  where  ap- 
prentices are  employed  at  weekly  wages 
in  ca,rrying  on  the  mechanical  work  of 
the  business  is  a  "factory."  Armstrong 
V.  Maaswell  (1895)  13  New  Zeal.  L.  R. 
636. 

The  defendant  occupied,  as  manager 
of  a  shipping  company,  a  building 
where  bales  of  wool  and  flaxseed  were 
"dumped"    (i.   e.,  compressed),  for  the 


purpose  of  reducing  their  bulk,  this 
work  being  performed  by  means  of  a 
gas  engine  in  the  building.  Held,  that 
this  process  was  "packing  goods  for 
transit."  Haggen  v.  Bennet  (1908)  27 
Xew  Zeal.  L.  R.  503. 

The  proprietor  of  a  private  hotel  bus- 
iness is  not  a  "hotel  keeper"  within  the 
meaning  of  §  15,  clause  (a),  par.  2, 
which  enumerates  certain  excepted  de- 
scriptions of  business.  Accordingly,  if 
he  combines  with  that  business  the  bus- 
iness of  a  restaurant  keeper,  he  is  with- 
in the  provisions  of  clause  (a),  par.  1 
of  section  15,  and  is  bound  to  give  each 
assistant  employed  in  his  refreshment 
room  a  half  holiday  in  each  week,  on 
such  day  in  the  case  of  each  assistant 
as  he  may  think  fit.  Pinnock  v.  Al- 
dridge  (1907)  27  New  Zeal.  L.  R.  341. 
The  court  said :  "The  object  of  the  stat- 
ute was  to  give  each  assistant  in  all 
the  excepted  trades  a  half  holiday  on 
some  day  in  the  week,  optional  to  the 
employer,  but  to  take  away  that  privi- 
lege if  he  combined  with  the  excepted 
business  some  other  business  within  the 
provisions  of  §  4,  and  outside  the  ex- 
ceptions  of   §   15." 

A  refreshment  room  or  restaurant  is 
a  "shop,"  within  the  meaning  of  the 
shops  and  offices  act  1904,  whether  the 
refreshments  there  sold  are  to  be  con- 
sumed on  or  ofi'  the  premises.  Aldridge 
V.  Fairuxiy  (1907)  27  New  Zeal.  L.  R. 
333. 

Where  sleepers  are  made  or  altered 
directly  for  purposes  of  gain,  though 
not  for  purposes  of  trade  or  sale,  the 
premises  upon  which  the  work  is  done 
is  a  factory  within  the  definition  in  §  2 
of  the  act.  Ross  v.  Srmth  (1909)  S, 
Austr.  L.  R.  128. 
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In  Alderson  v.  Gold  (1909)  Vict.  L. 
R.  219,  premises  on  which  workpeople 
were  employed  in  sorting,  weighing,  and 
packing  into  boxes,  nails  manufactured 
by  the  defendant  in  his  factory  close 
by,  were  held  to  be  a  "factory,"  as  the 
workpeople  came  within  the  scope  of 
the  phrase  in  §  5,  "employed  in  pre- 
paring  articles    for    sale." 

In  Neumian  v.  Melliclc  ( 1908 )  Queensl. 
St.  Rep.  1,  a  tradesman  was  erecting  by 
day  labor,  on  his  own  land,  a  building 
which  he  intended  to  use  as  part  of  his 
business    premises.     A    laborer   having 


fallen  from  a  scaffold,  it  was  held  he 
could  not  recover  on  the  ground  that 
the  building  work  was  carried  on  by 
liis  master  as  "part  of  his  trade  or 
business,"  under  §  3,  subsec.  1  of  the 
act,  but  there  was  evidence  to  warrant 
a  finding  that  he  was  employed  in 
"hazardous"  work  carried  on  as  an 
"investment  with  a  view  to  profit," 
under  §  3,  subsec.  3. 

A  department  store  is  a  factory. 
Ga/mahan  v.  Robert  Simpson  Co.  (1901) 
32  Out  Rep.  328. 


CHAPTEK  LXXIX. 

STATUTES  RELATIVE  TO  THE  SAFETY  AND  HEALTH  OF  EMPLOYEES 

ON  RAILROADS. 

1876.  Structures  above  or  beside  the  track. 

a.  Generally. 

6.  Warning  signals  at  bridges  and  other  structures,  above  the  track, 

1877.  Blocking  of  frogs,  guard  rails,  and  switches. 

a.  Enactments. 

6.  Construction  and  eflfect  of  these  enactments. 

1878.  Rolling  stock. 

a.  Generally. 

6.  Bralces  and  brake  power. 

c.  Automatic  couplers  on  cars. 

d.  Drawbars. 

e.  Grab  irons  on  cars. 

f.  Platforms  of  cars. 

g.  Ladders  and  steps. 

h.  Self-dumping  ash  pans  on  locomotives. 
1878a.  Construction  and  effect  of  these  enactments. 
a.  In  general. 
6.  General  rules  of  construction;  burden  of  proof. 

c.  Interstate  commerce;  Federal  statute. 

d.  Brakes  and  brake  power, 
c.  Automatic  couplers. 

f.  Grab  irons. 

1879.  Competency  of  employees. 

1880.  System. 

a.  Generally. 

6.  "Full-crew"  statutes. 

1881.  Health  of  employees. 

1876.  Structures  above  or  beside  the  track.— a.  Generally. — As  to 
the  liability  of  a  railroad  company  at  common  law  for  injuries  caused 
by  objects  above  or  beside  the  track,  see  §§  969,  970,  985,  ante. 

As  to  the  statutory  and  constitutional  provisions  requiring  railway 

companies  to  receive  and  forward  foreign  cars,  see  §  1078,  ante. 

The  following  enactments  have  been  passed  relative  to  the  con- 
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strnction  or  maintenance  of  structures  whose  proximity  to  the  tracks 
of  a  railroad  render  them  a  source  of  danger  to  employees. 

Indiana.— Burns's  Anno.  Stat.  1908,  §  5289  (Acts  1907,  p.  186).  No  structures 
must  hereafter  be  built  which  will  be  within  18  inches  of  any  locomotive  or  car 
used. 

See.  5288  (Acts  1907,  p.  186).  Bridges  over  tracks  on  which  freight  trains  are 
•operated  must  be  21  feet  above  tlie  rails. 

Kentucky. — Stats.  1909,  §  776.  Bridges  constructed  in  future  over  railroads 
to  be  not  less  than  22  feet  above  the  tracks.  Warning  appliances  to  be  provided 
whenever  a  bridge,  tunnel,  or  otlier  obstruction  is  less  than  7  feet  above  the 
freight  cars  used  on  the  road. 

Missouri.—  Rev.  Stat.  1909,  §  7844.  All  platforms,  passageways,  steps,  flag 
offices,  and  other  structures  or  arrangements  in  and  around  all  railroad  yards, 
switches,  roundhouses,  switch  offices,  freight  houses,  and  passenger  depots  shall 
be  located,  placed,  and  arranged  so  as  to  insure,  as  far  as  possible,  the  safety 
■of  employees  from  injury  or  accident.     (R.  S.  1899,  §  6488.) 

Newr  Hampshire. — Laws  1893,  chap.  39,  §  1.  Covered  bridges  are  to  be  21 
feet  between  the  top  of  the  rails  and  the  overhead  structure;  and  no  freight  car 
is  to  be  hauled  exceeding  14  feet  in  height  from  the  rails  to  the  top  of  the  run- 
ning board. 

Ohio.— Gen.  Code  1910,  §  8903,  act  of  May  21,  1894,  chap.  313.  Bridges, 
viaducts,  overhead  road^\'ays,  footbridges,  wire  or  other  structure  hereafter  con- 
structed, must  be  21  feet  from  top  of  rails. 

Sec.  8975.  All  telegraph  and  other  wires  shall  clear  the  top  of  the  rails  at 
least  25  feet.     (93  v.  154,  §  1.) 

Sec.  12,552.  Mail  cranes  and  livestock  chutes  must  be  at  least  18  inches  from 
the  nearest  point  of  contact  with  the  cab  of  the  widest  engine  used  on  the 
railroad. 

Bhode  Island.— Gen.  Laws  1909,  chap.  215,  §  28.  Bridges  over  railroads 
hereafter  constructed  to  be  18  feet  above  the  rails. 

Vermont. —  Pub.  Stat.  1906,  §  4462.  Single  track  bridges  to  be  constructed 
with  a  clear  space  of  15  feet  between  their  inner  sides,  and  with  a  clear  space 
of  22  feet  from  the  covering  of  the  bridges  to  the  top  of  the  rails.  Space  between 
inner  sides  of  double-track  bridges  to  be  27  feet.  Overhead  bridges,  wires,  ropes, 
or  other  obstructions  to  be  not  less  than  22  feet  above  the  top  of  the  rails. 

h.  Warning  signals  at  bridges  and  other  structures  above  the 
track. — Other  enactments  require  signals  of  some  kind  wherever 
bridges  or  other  structures  over  railroads  are  a  source  of  danger  to 
employees  whose  duty  requires  them  to  be  on  the  trains. 

Louisiana. — Laws  1882,  Act  39,  p.  51.  Ropes  properly  knotted  to  be  suspend- 
■ed  the  entire  width  of  the  track  low  enough  to  warn  train  hands  by  its  touch. 

Massachusetts.— Rev.  Laws  1902,  chap.  Ill,  §  184.     Suitable  bridge  guards, 
to  be  approved  by  the  railroad  commissioner,  to  be  maintained  at  every  bridge 
or  other  structure,  any  portion  of  which  crosses  the  railroad  above  the  track. 
(Earlier  provision.  Pub.  Stat.  chap.  112,  §  160. ^ 
M.  &  S.  Vol.  v.— 361. 
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New  Hampshire.— Pub.  Stats.  100],  chap.  160,  §  26.  Guards  to  be  main- 
tained at  bridges  or  other  structures  less  than  18  feet  above  the  track. 

New  York.— Railroad  Law,  §  49  (Consol.  Laws  1909,  p.  .3477).  Warning 
signals  to  be  maintained  at  every  road  bridge  or  structure  which  crosses  the  rail- 
road above  the  tracks  where  such  signals  may  be  necessary  for  the  protection  of 
employees. 

Vermont.— Pub.  Stats.  1904,  §  4463.  Warning  signals  to  be  placed  at  all  over- 
head structures  less  than  22  feet  above  the  top  of  the  rails.  (Laws  1892, 
chap.  65.) 

Virginia.— Code  1904,  §  1294d.  Warning  signals  to  be  maintained  where  a 
track  passes  under  any  bridge,  tunnel,  or  structure  not  sufficiently  high  to  admit 
of  the  passage  of  cars  with  employees  standing  on  them.   (Laws  1900,  chap.  32S.) 

In  interpreting  the  New  Hampshire  statute  above  referred  to, 
it  has  been  held  that  the  court  could  not  say,  as  a  matter  of  law,  that 
a  telltale  with  wires  which  did  not  come  down  as  low  as  the  under 
surface  of  a  bridge  was  suitable,  where  the  telltale  had  been  erected 
in  accordance  with  the  statute,  but  where  the  commissioners,  who 
were  required  to  approve  it,  had  not  yet  acted  in  the  matter;  '  and 
the  provision  of  the  Massachusetts  statute  requiring  guards  at 
every  structure  where  some  portion  of  such  structure  "crosses"  the 
railroad  does  not  apply  to  the  cornice  of  a  roof  over  a  station  plat- 
form which  only  approaches  to  within  1  foot  and  5  inches  of  the 
outside  rail.^  The  New  York  statute  requiring  the  maintenance 
of  warning  signals  above  the  track  at  all  low  bridges  has  been  held 
not  to  render  low  bridges  illegal.  Therefore  in  order  to  recover  for 
an  injury  to  a  servant  struck  by  such  a  bridge  it  is  necessary  to  show 
a  defect  in  a  "telltale,"  or  the  absence  of  such  a  signal.^  Such  a 
statute,  however,  it  has  been  declared,  does  not  relieve  the  company 
from  the  exercise  of  due  care  in  the  construction  or  maintenance  of  a 
bridge  at  a  proper  height  above  the  tracks.*    In  Louisiana  it  is  held 

^HoA-dy  \.  Boston  &  M.  R.  Co.  (1896)  with    the    servants    and    employees    at 

68  N.  H.  523,  41  Atl.  179.  their  posts  of  duty  on  said  ears,  fails 

2  Quinn  V.  New  York,  N.  B.  <&  H.  R.  to  maintain  at  proper  distances  on  each 

Go.  (1900)   175  Mass.  150,  55  N.  E.  891.  side  of  said  tunnel  or  structure  warning 

8  Harrison  v.  Neio  York  G.  <£  H.  R.  R.  signals  of  approved  design  and  in  gener- 

Go.   (1909)   195  N.  Y.  86,  87  N.  E.  802,  *1   "se,   those  operating  such   railroads 

iGhesa/peake  &  0.  R.  Go.  v.  Romsey  ^'^'^    ™^<1^    \iaXA&    in    damages    for    the 

(1908)   108  Va.  632,  62  S.  E.  363.     The  ^^T^  ""^  injury  of  any  employee  or  serv- 

eourt,  in  referring  to  the  Virginia  stat-  f".*  ,  J'^T^*'"?  ,*f?™     ^'^f     insufficient 

ute    (Code,  §   1294d    [36]),  said:    "The  i'^'^ht  of  such  bridge,  and  no  contract, 

section  mentioned  was  not  intended  to  ^X'n,'e    h'«i7,f.'  ^".^  "°  ^^f-fl  """ 

diminish  the  liability  of  railroads,  but  n^t^g^^nc^^f  su^h^TeVvl'nl  Xa^I^^S 

to   increase  it.     If  the   railroad  whose  such  railroad  from  liability.     Railroads 

tracks  pass  under  any  bridge,  tunnel,  or  having  the  structures  denounced  by  this 

structure  not  sufficiently  high  to  admit  statute,   who   do   not  erect  the   danger 

the  safe  passage  of  cars  upon  the  tracks  signals  for   which   it   provides,   are  de- 
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that  the  risks  assumed  by  a  brakeman  are  the  ordinary  risks,  and 
not  the  risks  arising  from  a  railroad  company's  failure  to  erect  "tell- 
tales" or  warning  signals  required  by  statute.* 

1877.  Blocking:  of  frogs,  guard  rails,  and' switches. — a. Enactments. 
— By  some  enactments  it  is  made  the  duty  of  the  railroad  company 
to  block  securely  all  switch  frogs  and  guard  rails.  As  to  the  existence 
of  this  duty  at  common  law,  see  §  968,  ante. 

As  these  enactments  closely  resemble  each  other,  it  is  deemed 
sufficient  to  refer  to  them  in  a  note.* 


prived  of  all  defense,  and  made  liable 
for  whatever  injury  may  have  resulted 
from  their  conduct.  But  vphere  the 
vifaming  signals  are  placed,  we  do  not 
understand  that  the  railroad  company 
is  thereby  made  immune  from  dangers 
resulting  from  its  negligent  act  in  hav- 
ing a  bridge  or  other  structure  not 
suflBciently  high  to  admit  of  the  safe 
passage  of  its  cars  with  its  servants 
and  employees  standing  at  their  posts 
of  duty  on   said  cars." 

^Bailey  v.  Texas  &  P.  R.  Co.  (1904) 
113  La.  533,  37  So.  131. 

I  Colorado.— nev.  Stat.  1908,  §  5507. 
Switch,  guard,  wing,  and  split  rails  to 
be  guarded. 

Florida. — Laws  1891,  p.  113,  chap. 
4071. 

Indiana. — Burns's  Anno.  Stat.  1901, 
§  708. 

7o«Mv— Code  1888,  §  2002. 

Kansas.— Gen.  Stat.  1909,  §  7125. 

Kentwky.—Sta,ts.  1909,  §  5329;  Act 
April  5,  1893. 

Maine. — Rev.  titat.  1903,  chap.  52,  § 
82.  Frogs  and  guard  rails,  with  the  ex- 
ception of  guard  rails  on  bridges,  shall 
be  blocked  in  a  manner  satisfactory  to 
the  railroad  commissioners. 

Massach/itsetts. — Rev.  Laws  1902,  chap. 
Ill,  §  183.  The  frogs,  switches,  and 
guard  rails,  except  guard  rails  on 
bridges  which  are  in  or  connected  with 
the  railroad  tracKS  operated  or  used  by 
any  railroad  corporation,  shall  be  kept 
so  blocked  by  some  method  approved  by 
the  board  as  to  prevent  employees  from 
being  caught  therein. 

Michigan. — Comp.  Laws,  §  6313  (How. 
Stat.  §  3397  [a] ) .  Frogs,  switches, 
and  guard  rails,  in  all  yards,  divi- 
sional and  terminal  stations,  where 
trains  are  made  up,  must  be  adjusted, 
filled,  or  blocked,  so  as  to  prevent  the 
feet  of  employee  or  other  person  from 


being  caught  therein.  (Pub.  Laws  1883, 
p.  19L) 

Missouri. — Rev.  Stat.  1909,  §  3163. 

Ohio.— Act  of  March  23,  1888  (Rev. 
Stat.  §  9822;  Bates's  Anno.  Stat.  § 
3365-78;   Gen.  Code  1910,  §  9009). 

By  the  amending  act  of  April  25, 
1898,  p.  342,  railroad  companies  are  re- 
quired to  adjust,  fill,  or  block  all  angles 
in  frogs,  switches,  and  crossings  in  all 
yards  and  stations  where  trains  are 
made  up,  with  the  best  known  sheet 
steel  spring  guard  or  wrought  iron  ap- 
pliances. 

Rhode  Island. — Gen.  Laws  1909,  chap. 
215,   §  5    (Laws  1894,  chap.   1282). 

Texas.— Acts  1891,  p.  25,  chap.  24. 

Vermont. — Pub.   Stats.   1904,   §  4464. 

Washington. — Rem.  &  Bal.  Codes  & 
Stat.  §  8682  (Laws  1899),  p.  49,  §  1  ; 
Laws  1907,  p.  265,  §  1).  (See  also 
§  8654,  for  similar  provisions.) 

Wisconsin. — Sanborn  &  B.  Anno.  Stat. 
§   1809a.      (Laws   1889,   chap.   123.) 

Wyoming. — Laws  1890-91,  p.  350, 
chap.  80,  §  17. 

Dominion  of  Canada. — Rev.  Stat.  Can. 
1906,  chap.  37,  §  288  (railway  act,  51 
Vict.  chap.  29).  The  spaces  behind  and 
in  front  of  every  railway  frog  or  cross- 
ing, and  between  the  fixed  rails  of  every 
switch,  where  such  spaces  are  less  than 
5  inches  in  width,  shall  be  filled  with 
packing  up  to  the  under  side  of  the 
head  of  the  rail. 

Subsec.  4.  The  space  between  any 
wing  rail  and  any  railway  frog,  and 
any  guard  rail  and  the  track  rail  along- 
side of  it,  shall  be  filled  with  packing 
at  their  splayed  ends,  so  that  the  whole 
splay  shall  be  so  filled  where  the  width 
of  the  space  between  the  rails  is  less 
than  5  feet. 

Ontario. — Workmen's  compensation 
for  injuries  act,  55  Vict.  chap.  30;  Rev. 
Stat.   1897,   chap.   160,   §   5,   subsecs.   3 
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h.  Construction  and  effect  of  these  enactments. — The  Ohio  statute, 
it  has  been  held,  is  designed  for  the  protection,  not  only  of  em- 
ployees who  may  step  into  frogs,  but  also  of  those  who  are  dragged 
or  pushed  into  them  by  aii  engine.*  The  Missouri  act  does  not  enure 
to  the  benefit  of  a  mere  licensee  walking  in  defendant's  yard.*  It 
has  been  held  that  a  manufacturing  company  maintaining  a  number 
of  tracks  in  its  yards  upon  which  a  switch  engine  is  used  for  shifting 
cars  does  not  constitute  a  "railroad  corporation  operating  a  rail- 
road, or  a  part  of  a  railroad,"  within  the  meaning  of  a  statute  re- 
quiring the  blocking  of  frogs,*  but  that  a  belt  railroad  for  receiving 
and  transferring  freight  from  one  railroad  line  to  another,  and  from 
manufacturing  concerns  located  on  the  belt  road,  is  a  steam  railroad 
within  the  meaning  of  a  statute  requiring  switch  lights.^  Where 
two  railroad  companies  transact  the  business  of  transferring  cars 
at  a  delivery  track,  an  employee  of  one  company  whose  duty  is  to 


and  4.  Want  of  blocking,  when  deemed 
a  "defect,"  see  §  1662,  ante. 

^Cooper   V.    Baltimore   &    0.   R.    Co. 

(1908)  16  L.R.A.(N.S.)  715,  86  C.  C.  A. 
272,  159  Fed.  82,  14  Ann.  Cas.  693. 

The  word  "employee,"  in  the  Ohio 
statute  (Rev.  Stat.  7th  ed.  §  9822;  85 
Ohio  Laws,  March  23,  1888),  means  all 
those  who,  "by  rightful  authority  of  the 
company,  are  engaged  in  the  business 
of  walking  over  these  frogs  and  guard 
rails,"  although  employed  and  paid  by 
another  company.  Atkyn  v.  Wahash  R. 
Co.   (1889)  41  Fed.  193. 

^Euft  V.   St.  Louis  d-  S.  F.   R.  Co. 

(1909)  222  Mo.  286,  121  S.  W.  120. 
This  provision  enures  to  the  benefit  only 
of  employees  or  other  persons  necessa- 
rily on  the  track  to  transact  business 
with  the  railroad  company,  or  other 
persons  who  are  there  by  its  express  in- 
vitation or  direction. 

As  originally  enacted,  the  provision 
was  held  unconstitutional  on  the  ground 
that  its  subject  had  not  been  designated 
when  the  extra  session  of  the  legisla- 
ture, during  which  it  was  passed,  had 
been  called  by  the  governor  of  the  state. 
WelU  V.  Missouri  P.  R.  Co.  (1892)  110 
Mo.  286,  15  L.R.A.  847.  19  S.  W.  530. 
But  it  was  afterwards  re-enacted  as 
part  of  the  Rev.  Stats. 

*  Taggart  v.  RepiiMic  Iron  d  Hteel  Co. 
(1905)  73  C.  C.  A.  144,  141  Fed.  910. 
The  court  said:  "The  act  in  terms  ap- 
plies to  'every  railroad  corporation  op- 
erating a  railroad  or  part  of  a  railroad 


in  this  state.'  93  Ohio  Laws,  p.  342. 
Failure  to  comply  with  the  act  subjects 
the  railroad  corporation  to  a  punisli- 
ment  by  fine.  Although,  by  the  law  of 
Ohio,  a  manufacturing  company  may 
construct  a  railroad  when  such  purpose 
is  stated  in  its  articles  of  incorporation 
(Rev.  Stat.  §  3866),  and  with  respect 
to  it  is  made  subject  to  the  general 
railroad  laws  of  the  state,  we  are  not 
satisfied  that  the  yard  tracks  and 
switches,  operated  by  the  defendant  in 
the  manner  we  have  described,  come 
within  the  intent  and  meaning  of  this 
statute.  United  fitatcs  v.  Harris 
(1900)  177  U.  S.  305,  44  L.  ed.  780,  20 
Sup.  Ct.  Rep.  609.  They  do  not  seem 
to  us  to  constitute  a  railroad  or  make 
this  manufacturing  company  a  railroad 
corporation  under  the  law  of  Ohio.  We 
might  as  well  hold  that  every  private 
switch  constitutes  a  railroad  and  makes 
the  person  or  company  owning  and  op- 
erating it  a  railroad  corporation.  These 
yard  tracks  are  nothing  more  than  priv- 
ate switches  and  were  only  used  as 
such.  There  were  some  ten  frogs  in  this 
yard,  all  unblocked,  and  covered  with 
cinder,  so  their  character  was  not  open 
and  obvious.  The  failure  to  block  them, 
if  not  negligence  as  a  matter  of  law 
under  the  Ohio  statute,  might  have  been 
held  by  the  jury  to  be  negligence  in 
fact,  under  all  the  circumstances." 

B  Toledo,  St.  L.  &  W.  R.  Co.  v.  Bond 
(1904)   35  Ind.  App.  142,  72  N.  E.  647. 
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take  down  numbers  of  its  cars,  inspect  the  seals,  etc.,  as  the  trains 
are  made  up  by  the  other,  it  has  been  declared,  is  an  employee  of 
the  latter  company,  within  the  meaning  and  protection  of  a  statute 
requiring  railroad  companies  to  block  switches  and  goiard  rails  in 
such  a  way  as  will  protect  the  feet  of  the  employees  from  being 
caught  therein.®  It  has  also  been  held  that  a  lumber  company, 
licensed  to  operate  log  trains  over  a  branch  of  a  railroad,  and  main- 
taining a  section  gang  to  keep  that  part  of  the  road  in  repair,  is 
amenable  to  a  statute  requiring  the  blocking  of  switches,  frogs,  etc.'' 
A  statute  reqiiiring  the  blocking  of  frogs  has  been  held  not  to  extend 
to  the  opening  at  the  end  of  a  guard  rail  opposite  the  frog.*  But 
whatever  method  of  blocking  is  adopted,  it  would  seem  to  go  without 
saying  that  it  must  be  effectual  for  the  purpose.®  Under  a  statute 
not  requiring  a  railroad  company  to  block  giiard  rails  on  bridges, 
the  question  of  what  constitutes  a  bridge  has  been  held  to  be  one 
for  the  jury.^"    Where  the  place  at  which  plaintiff's  injury  occurred 

6  Atkyn  v.  Wabash  R.  Co.  (1889)  41  ternative  safe  method  suggested  was  to 
Fed.  193.  give  the  blocking  a  grooved  or  furrowed 

7  Coleman  v.  Himmelberger-Harrison  surface,  so  as  to  allow  the  flanges  of 
Land  &  Ldim-ber  Co.  (1904)  105  Mo.  the  wheels  to  pass  without  interference. 
App.  254,  79  S.  W.  981.  Eastman  v.  Lake  Shore  d  M.  8.  R.  Co. 

8  Com.    v.    Louisville    &    N.    R.    Co.  (1894)   101  Mich.  597,  60  N.  W.  309. 
(1911)   143  Ky.  501,  136  S.  W.  869.  Under  Mich.  Comp.  Laws,  §  6313,  re- 
in Canada  the  power  conferred  upon  quiring    railroad    companies    to    block 

the  railway  committee  by  the  railway  frogs,  "it  is  the  duty  of  the  railroad 
act.  of  the  Dominion  (51  Vict.  chap.  29,  companies  to  make  the  frogs  as  nearly 
§  262,  subsec.  4),  to  allow  "such  filling  safe  as  possible,"  and  evidence  that  the 
to  be  left  out  from  the  month  of  De-  blocking  of  a  certain  frog  was  old  and 
cember  to  the  month  of  April  in  each  worn  by  the  flanges  is  sufficient  to  ren- 
year,  both  months  included,"  refers  only  der  the  question  of  a  company's  negli- 
to  the  duty  prescribed  by  subsec.  4,  of  gence  one  for  the  jury.  It  is  compliance 
filling  the  spaces  between  winged  rails  with  the  statute,  and  not  merely  with 
and  railway  frogs  and  between  guard  the  established  practice,  that  is  re- 
and  track  rails,  and  not  to  the  duty  pre-  quired.  Jones  v.  Flint  &  P.  M.  R.  Co. 
scribed  by  subsec.  3,  of  filling  the  spaces  (1901)  127  Mich.  198,  86  N.  W.  838. 
between  and  in  front  of  railway  frogs  1*  By  Ohio  Rev.  Stat.  §  3365,  it  is 
and  crossings  and  between  the  fixed  provided  that  every  railroad  corpora- 
rails  of  switches  where  the  spaces  are  tion  operating  in  that  state  shall  fill 
less  than  5  inches  wide.  Grand  Trunk  or  block  frogs,  switches,  and  guard 
/?.  Co.  V.  Washington  [1899]  A.  C.  (P.  rails  on  its  tracks,  with  the  exception 
C. )  275,  68  L.  J.  P.  C.  N.  S.  37,  affirm-  of  guard  rails  on  bridges,  so  as  to  pre- 
ing  (1897)  28  Can.  S.  C.  184,  which  vent  the  feet  of  its  employees  from  be- 
reversed   (1897)   24  Ont.  App.  Rep.  183.  ing' caught  therein.     In  a  case  where  a 

9  The  duty  imposed  by  the  Michigan  servant  was  injured  on  a  structure  1 8 
statute  (Laws  1883,  act  No.  174,  §  22;  feet  high,  by  reason  of  defendant's  fail- 
3  How.  Anno.  Stat.  §  3397  [a]  is  not  ure  to  block  the  space  between  the  main 
fulfilled  by  the  adoption  of  a  method  of  rail  and  the  guard  rail,  it  was  held  that 
blocking  which  the  ordinary  use  of  the  the  question  whether  such  structure  was 
road  renders  inefi'ectual  in  two  or  three  a  bridge,  within  the  act.  was  a  question 
days, — in  this  case  by  the  wheel  flange  for  the  jury.  .Johns  v.  Clei^ela/nd,  C.  G. 
wearing  down  the  blocking  so  far  that  &  St.  L.  R.  Co.  (1900)  7  Ohio  N.  P.. 
it  became  practically  useless.     The  al-  592,  10  Ohio  S.  &  C.  P.  Dec.  348. 
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was  a  short  distance  from  the  railroad  company's  freight  station, 
and  nine  or  ten  switches  radiated  from  the  main  track  in  the  im- 
mediate neighborhood,  and  the  train  causing  the  injury  was  a  yard 
train,  this  was  held  to  be  a  yard  where  trains  are  made  up  within 
the  meaning  of  the  Ohio  statute  requiring  the  blocking  of  frogs  in 
"yards,  divisional  and  terminal  stations  where  trains  are  made  up," 
although  there  was  no  definite  statement  in  the  evidence  that  the 
trains  were  actually  assembled  in  the  immediate  strip  where  the 
unblocked  frog  was  located.^'  The  facts  that  the  air  was  filled  with 
flying  frost,  and  that,  by  reason  of  the  haze,  it  was  impossible  for 
the  decedent  to  see  an  open  switch,  have  been  held  not  to  show  that 
the  day  was  "dark  and  foggy"  within  the  meaning  of  a  statute  re- 
quiring switch  lights.'^ 

1878.  KoUing  stock. —  a.  Generally.— The  statutes  relative  to  the 
equipment  of  the  rolling  stock  on  railroads  may  be  divided  into  the 
classes  indicated  by  the  titles  of  the  following  subsections. 

By  the  South  Carolina  Code  1912,  §  3144,  the  railroad  commis- 
sion of  the  state  is  given  power  to  compel  the  installation  and  use 
by  the  railroads  of  any  safety  device  which,  in  the  opinion  of  a  com- 
mission, shall  have  been  proved  to  contribute  materially  to  the  safety 
and  welfare  of  the  employees. 

By  the  Mississippi  Code  1906,  §  4871  (4317),  it  is  provided  that 
the  railroad  commission  shall  recommend  to  the  several  railroads 
the  adoption  of  uniform  automatic  car  couplers ;  and  when  any  such 
appliances  shall  have  been  required  by  Congress  to  be  used  in  inter- 
state commerce,  the  commission  is  authorized  to  require  railroads 
in  this  state  to  comply  with  the  requirements,  as  concerns  domestic 
commerce,  within  a  reasonable  time. 

h.  Brakes  and  brake  power. — Statutes  relative  to  brakes  have  been 
enacted  in  the  following  jurisdictions : 

United  States.— Acts  of  Congress,  ]893,  chap  ]96,  §  1  (U.  S.  Comp.  Stat.  1901, 
p.  3176).  Driving-wheel  brakes  on  locomotives  and  power  brakes  to  be  placed 
on  a  sufficient  number  of  cars  to  enable  the  engineer  to  control  the  speed  of  trains 
on  interstate  railways. 

California.— Penal  Code  1905,  §  309a.  All  persons  or  corporations  operating 
cars  for  passengers  on  streets  or  roads  in  the  state  by  cable,  electricity,  or  com- 
pressed air,  who  operate  a  car  or  a  dummy  not  fitted  with  a  brake  capable  of 
bringing  it  to  a  stop  within  a  reasonable  distance,  or  without  a  fender  for  the 
purpose  of  removing  obstructions  on  the  track,  are  guilty  of  a  misdemeanor. 

11  Toledo.  St.  L.  d  IT'.  R.  Oo.  v.  12  CUeaqo.  I.  &  L.  R.  Co.  v.  Barker 
Kountz  (1909)  94  0.  C.  A.  244,  168  (1908)  169  Ind.  670,  17  L.R.A.(N.S) 
Fed.  832.  542,  83  N.  E.  369,  14  Ann.  Cas.  375. 
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lUinois.— Hurd's  Rev.  Stat.  1908,  p.  1709  (Laws  of  1905,  p.  350).  Railroad 
companies  have  been  forbidden  to  operate  any  locomotive  not  equipped  with  a 
power  driving-wheel  brake  and  appliances  for  operating  a.  train  brake  system, 
or  any  train  which  has  not  a  sufficient  number  of  cars  in  it  so  equipped  with 
power  or  train  brakes  that  the  engineer  can  control  its  speed  without  requiring 
brakemen  to  use  the  hand  brake. 

Indiana.- Burns's  Anno.  Stat.  1908,  §  5278  (Acts  1907,  p.  186).  Common 
carriers  by  railroad  to  equip  locomotives  with  power  driving-wheel  brakes  and 
appliances  for  operating  the  train  brake  system;  trains  to  have  75  per  centum 
of  the  cars  equipped  with  power  or  train  brakes,  and  have  the  brakes  used  and 
operated  by  the  engineer  of  the  locomotive. 

Sec.  5283  (Acts  1907,  p.  186).  It  is  unlawful  for  any  common  carrier  in  this 
state  operating  an  interurban  railway  by  electric  power  to  operate  any  motor 
car  used  in  regular  traffic  which  is  not  equipped  witlv  an  approved  power  air 
brake,  subject  to  the  control  and  operation  of  the  motorman  in  charge  of  such  car. 

Massachusetts.—  Rev.  Laws  1902,  chap.  Ill,  §  200.  Brakes  are  to  be  attached 
to  every  car  used  for  the  transportation  of  passengers,  and  to  every  freight  car 
used   for   the   transportation   of   freight,   except   four-wheeled   cars. 

Sec.  201.  Locomotives  are  to  be  equipped  with  a  power  driving-wheel  brake 
and  appliances  for  operating  the  train  brake  system.  Trains  are  to  be  so 
equipped  with  train  brakes  that  the  speed  can  be  controlled. 

Minnesota.— Rev.  Laws  1909,  §  2037-3.  Locomotives  are  to  be  equipped  with 
power  driving-wheel  brakes  and  appliances  for  operating  a  train  brake  system; 
trains  shall  be  equipped  with  power  or  train  brakes. 

Missouri. — Rev.  Stat.  1909,  §  3165.  Locomotives  or  engines  to  be  equipped 
with  power  drive-wheel  brakes  and  air  brake  appliances. 

Sec.  3168.  At  least  75  per  cent  of  the  cars  composing  any  train  shall  be 
equipped  with  air  or  power  brakes. 

Sec.  3170.  The  provisions  and  requirements  of  §§  3165  to  3172,  inclusive, 
relating  to  power  drive-wheel  brakes,  train  brakes,  automatic  couplers,  grab 
irons,  and  the  standard  height  of  drawbars,  shall  be  held  to  apply  to  all  trains, 
locomotives,  tenders,  cars,  and  similar  devices  used  on  or  by  any  railroad  en- 
gaged in  the  transportation  of  persons  and  freight  between  points  within  the 
state  of  Missouri:  Provided,  however,  that  the  provisions  of  said  sections 
shall  not  apply  to  street  railroads  nor  to  tram  railroads  employed  in  the  trans- 
portation of  logs.     (Laws  1907,  p.  182.) 

Nebraska. — Comp.  Stat.  1911,  §  4690v.  Locomotive  engines  to  be  equipped 
with  a  proper  and  efficient  power  brake,  commonly  called  a  "drive  brake." 

Sec.  4690w.  Sufficient  number  of  cars  on  all  trains  equipped  with  some  kind 
of  efficient  automatic  or  power  brakes,  so  that  the  engineer  upon  the  locomotive 
can  control  the  train  without  requiring  brakemen  to  go  between  the  ends  or  on 
top  of  the  cars  to  use,  as  now,  tlie  common  hand  brakes. 

New  York.-  Consol.  Laws  1909jj  f.  3361;  Laws  1893,  chap.  543.  Engines  t(. 
be  equipped  with  power  driving-wheel  brake  and  appliances  for  operating  train- 
brake  system. 

P.  3361.  Freight  cars  to  be  equipped  with  continuous  power  or  air  brakes 
and  locomotives  with  driving-wheel  brakes. 

Railroad  Law  1909,  §  49.  Every  passenger  car  to  be  equipped  with  automatic 
air  brake  or  other  form  of  power  brake. 
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Ohio.— Gen.  Code  1910,  §  8946.  Railway  corporations  required  lo  equip  with 
air  brakes  a  sufficient  percentage  of  its  cars  to  provide  at  least  25  per  cent  of  all 
the  cars  in  each  freight  train  with  such  brakes. 

Sec.  8949.  Unlawful  to  use  locomotives  not  equipped  with  power  or  driving- 
wheel  brakes  and  appliances  for  operating  the  train-brake  system,  or  to  run, 
trains  unless  three  fourths  of  the  cars  have  brakes  which  can  be  operated  from 
the  engine. 

South  Carolina.- Code  1912,  §  3217.  Every  railroad  corporation  shall  cause 
a  good  and  sufficient  brake  to  be  attached  to  every  car  used  on  its  railroad  for 
the  transportation  of  passengers,  and  to  every  car  used  for  the  transportation 
of  freight  other  than  four-wheeled  freight  cars  used  only  for  that  purpose. 

Washiiigton.-Rem.  &  Bal.  Codes  &  Stat.  §  8654  (Laws  1907,  p.  556,  §  14; 
Laws  1909,  p.  224,  §  24).     Trains  to  be  properly  equipped  with  air  brakes. 

c.  Automcdic  couplers  on  cars. — Automatic  couplers  on  cars  are 
required  by  statute  in  the  following  jurisdictions: 

United  States.— Acts  of  Congress,  1893,  chap.  196,  §  2  (U.  S.  Comp.  Stat. 
1901,  p.  3176).  Cars  engaged  in  interstate  commerce  are  to  be  provided  with 
automatic  couplers. 

Illinois.— Kurd's  Rev.  Stat.  1908,  p.  1709  (Laws  of  1905,  p.  350).  Loco- 
motives, tenders,  cars,  or  similar  vehicles  shall  be  equipped  with  couplers 
coupling  automatically  by  impact. 

Indiana.— Burns's  Anno.  Stat.  1908,  §  5279  (Acts  1907,  p.  186).  All  loco- 
motives, cars,  tenders,  or  similar  vehicles  used  in  moving  state  traffic  to  be 
equipped  with  couplers  coupling  automatically  by  impact,  and  which  can  be  un- 
coupled without  the  necessity  of  men  going  between  the  ends  of  the  cars. 

loira. — Code  1907,  §  2080.     Automatic  couplers  on  cars. 

Massachusetts.— Rev.  Laws  1902,  chap.  Ill,  §  202.  Both  ends  of  every 
freight  car  owned  by  any  railroad  corporation  within  the  state  to  be  equipped 
with  such  automatic  or  other  safety  coupler  as  the  railroad  commissioner  shall 
direct. 

Minnesota.— Rev.  Laws  1909,  §  2037-1.  Cars  to  be  fitted  with  automatic 
couplers. 

Missouri. — Rev.  Stat.  1909,  §  3166.  All  locomotives,  tenders,  cars,  or  other 
vehicles  for  moving  persons  or  freight,  to  be  equipped  with  couplers  coupling 
automatically  by  impact,  and  which  can  be  coupled  without  the  necessity  of 
men  going  between  the  ends  of  the  cars  for  the  purpose  of  affecting  such  coup- 
ling.   Laws  1907,  p.  182.) 

Nebraska.- Comp.  Stat.  1907,  §§  10,584,  10,585.  Unlawful  to  use  cars,  either 
for  the  transportation  of  passengers  or  freight,  unless  they  are  equipped  with 
automatic  couplers. 

New  York.— Railroad  law,  §  49  (4)  (Consol.  Laws  1909,  p.  3282).  Every 
railroad  corporation  operating  its  road  by  steam  is  required  to  have,  upon  every 
new  freight  car  built  or  purchased  for  use,  couplers  which  can  be  coupled  auto- 
matically, without  the  necessity  of  having  a  person  guide  the  link,  lift  the  pin 
by  hand,  or  go  between  the  ends  of  the  cars. 

Laws  1893,  chap.  544  (Consol.  Laws,  p.  3362).  Freight  cars  to  be  provided 
with  automatic  couplers. 
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Ohio.— Gen.  Code  1910,  §  8946.  Railroad  corporation  required  to  equip  all 
its  cars  with  automatic  couplers. 

Sec.  8950.  No  common  carrier  shall  haul  or  permit  to  be  hauled  on  its  line, 
a  locomotive,  car,  or  tender,  not  equipped  with  automatic  couplers.  (98  v.  76, 
§1.) 

Washington.— Rem.  &  Bal.  Codes  &  Stat.  §  8654  (Laws  1907,  p.  556,  §  14; 
Laws  1909,  p.  224,  §  24).  -Cars  to  be  fitted  with  automatic  couplers. 

d.  Drawha/rs. — In  a  few  jurisdictions  drawbars  are  required  to  be 
of  standard  height. 

Illinois.— Kurd's  Rev.  Stat.  1908,  p.  1709  (Laws  of  1905,  p.  350).  The 
standard  height  of  drawbars  upon  standard  roads  shall  be  34J  inches;  upon 
narrow  gauge  roads  26  inches;  and  the  maximum  variation  from  such  standard 
shall  be  3  inches. 

Indiana.— Burns's  Anno.  Stat.  1908,  §  5281  (Acts  1907,  p.  186).  That  it 
shall  be  unlawful  for  any  such  common  carrier  to  use  any  locomotive,  tender, 
car,  or  similar  vehicle  used  in  the  movement  of  state  traflBc,  that  is  not  provided 
with  drawbars  of  standard  height. 

See.  5282.  Applies  to  passenger  traffic,  but  not  to  street,  interurban,  or 
suburban  railroads. 

Massachusetts.— Rev.  Laws  1902,  chap.  Ill,  §  205.  All  freight  cars  are  to 
be  equipped  with  standard  drawbars. 

Minnesota.— Rev.  Laws  1909,  §  2037-4.  Locomotives,  tenders,  cars,  and 
similar  vehicles  shall  be  equipped  with  standard  drawbars. 

Missouri.— Rev.  Stat.  1909,  §  3167.  From  and  after  the  1st  day  of  January, 
1908,  it  shall  be  unlawful  for  any  person,  persons,  company,  or  corpo- 
ration, operating  any  line  of  railroad,  in  whole  or  in  part,  within  this 
state,  whether  as  owner,  lessee,  or  receiver,  to  use  any  locomotive,  tender,  car, 
or  similar  vehicle  for  the  purpose  of  carrying  persons  or  freight  on  its  line  of 
railroad,  between  stations  wholly  within  the  state,  unless  such  locomotive, 
tender,  car,  or  other  similar  vehicle  shall  be  equipped  with  standard  drawbars; 
that  the  standard  height  of  drawbars  on  all  standard  gauge  roads  shall  be  34J 
inches,  measuring  from  the  top  of  the  track  rails  to  the  center  of  the  drawbar; 
and  upon  narrow  gauge  roads  such  standard  drawbar  shall  be  26  inches  from 
the  top  of  the  track  rails  to  the  center  of  the  drawbar,  and  the  maximum  varia- 
tion from  such  standard  height  to  be  allowed  between  empty  and  loaded  cars 
shall  be  3  inches,  whether  or  not  the  drawbars  brought  together  are  of  the  same 
kind,  make,  or  type.     (Laws  1907,  p.  182.) 

Ohio. — Gen.  Stat.  §  8952.     Standard  drawbars  required. 

e.  Orab  irons  on  cars. — The  provision  as  to  grab  irons  on  cars 
are  as  follows : 

United  States.— Acts  of  Congress,  1893,  chap.  196,  §  4  (U.  S.  Comp.  Stat. 
1901,  p.  3176).  Grab  irons  to  be  placed  on  sides  and  ends  of  all  cars  engaged 
in  interstate  commerce. 
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Illinois.— Kurd's  Rev.  Stat.  1908,  p.  1709  (Laws  of  1905,  p.  350).  All  loco- 
motives, tenders,  cars,  and  similar  vehicles  shall  be  provided  with  secure  grab 
irons  or  hand  holds. 

Laws  1909,  p.  306  (June  15).  Size  of  caboose  cars  on  railroads  regulated; 
platforms  to  be  equipped  with  guard  rails,  grab  irons,  and  steps,  and  with  at 
least  two  four-wheel  trucks. 

Indiana.— Burns's  Anno.  Stat.  1908,  §  5280  (Acts  1907,  p.  186).  That  it 
shall  be  unlawful  for  any  such  common  carrier  to  haul,  or  permit  to  be  hauled 
or  used  on  its  line,  any  locomotive,  car,  tender,  or  similar  vehicle  used  in  moving 
of  state  traffic,  not  provided  with  secure  grab  irons,  or  hand  holds  in  the  sides 
or  ends  thereof. 

Massachusetts.- Rev.  Laws  1902,  chap.  Ill,  §  204.  All  freight  cars  except 
flat  cars  are  to  be  equipped  with  grab  irons. 

Minnesota.— Rev.  Laws  1909,  §  2037-2.  Cars  shall  be  provided  with  grab 
irons  or  hand  holds. 

Sec.  2026-1.    Applicable  to  caboose  cars. 

Missouri.-  Rev.  Stat.  1909,  §  3166.  All  locomotives,  cars,  etc.,  to  be  equipped 
with  hand  holds  or  grab  irons. 

Ohio.— Gen.  Code  1910,  §  8951.  No  common  carrier  shall  haul  or  permit  to 
be  hauled,  on  its  line,  a  locomotive,  car,  or  tender  not  provided  with  secure  grab 
irons  or  hand  holds.     (98  v.  76,  §  3.) 

Washington.-Rem.  &  Bal.  Codes  &  Stat.  §  8654  (Laws  1907,  p.  556,  §  14; 
Laws  1909,  p.  224,  §  24).     Freight  cars  to  be  equipped  with  grab  irons. 

/.  Platforms  of  cars. — In  two  states  there  are  provisions  requir- 
ing guard  rails  to  be  placed  upon  the  platforms  of  caboose  cars. 

Illinois. — Laws  1909,  p.  306    (June  15).     Caboose  platforms  to  be  equipped 
with  guard  rails. 
Minnesota. — Rev.  Laws  1909,  §  2026-1.     Applicable  to  caboose  cars. 

g.  Ladders  and  steps. — In  a  few  states  there  are  enactments  re- 
quiring various  provisions  in  regard  to  ladders  and  steps  on  cars. 

Minnesota. — Rev.  Laws  1909,  §  2026-1.  Caboose  cars  to  be  equipped  with 
steps. 

Vermont.— Pub.  Stat.  1906,  §  4465;  Stat.  1894,  §  3886.  It  is  provided  that 
no  company  shall  run  oars  of  its  own  with  ladders  on  the  side  of  the  car,  but 
that  the  ladders  shall  be  on  the  ends  of  the  car. 

Washington.-Rem.  &  Bal.  Codes  &  Stat.  §  8654  (Laws  1907,  p.  556,  §  14; 
Laws  1909,  p.  224,  §  24).     Freight  cars  to  be  equipped  with  ladders. 

h.  Self-dumping  ash  pans  on  locomotives. — In  Ohio,  a  provision 
has  been  enacted  requiring  new  locomotives  to  be  equipped  with  self- 
cleaning  ash  pans. 

Gen.  Code,  1910,  §  8944.  Locomotives  already  constructed  shall,  where  practica- 
ble, be  equipped  with  a  self -cleaning  ash  dump  pan;  the  locomotives  to  be  con- 
structed shall  be  so  equipped.  (98  v.  46,  §  1.)  A  similar  provision  is  contained 
in  §  12,558. 
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1878a.  Construction  and  effect  of  these  enactments.—  a.  In  general. 
— In  dealing  with  the  cases  construing  the  statutes  relative  to  the 
rolling  stock  on  railroads,  it  has  been  deemed  best  to  treat  together 
in  one  subsection  all  of  the  cases  dealing  with  the  general  rules  of 
construction  which  are  equally  applicable  to  all  of  the  enactments, 
and  in  subsequent  subsections  to  discuss  those  cases  which  have  to 
do  with  the  particular  requirements  of  each  enactment. 

As  to  the  liability  of  a  railroad  company  at  common  law  for  de- 
fects in  its  rolling  stock,  see  §  987,  ante. 

h.  General  rules  of  construction;  burden  of  proof. — In  construing 
safety-appliance  acts,  the  courts  hold  that  it  is  necessary  to  keep  in 
mind  the  object  of  such  laws,  which  is  to  protect  the  lives  and  limbs 
of  railroad  employees ;  ^  and  that,  consequently,  they  must  be  so 
interpreted  as  to  give  effect  to  their  intent  as  remedial  statutes.* 
They  must  be  so  construed  as  to  prevent  the  mischief  and  advance 
the  remedy  as  far  as  the  words  fairly  permit.'    There  is  little  room 


1  Wabash    R.    Co.    v.    Umited    States 
<1909)    93   C.   C.   A.   393,   168   Fed.   1. 

The  object  of  the  Federal  act  in  re- 
spect to  couplers  was  to  protect  the 
lives  and  limbs  of  railroad  employees 
by  rendering  it  unnecessary  for  a  man 
operating  the  couplers  to  go  between 
the  ends  of  the  cars;  and  that  object 
would  be  defeated,  not  necessarily  by 
the  use  of  automatic  couplers  of  differ- 
ent kinds,  but  if  those  different  kinds 
would  not  automatically  couple  with 
each  other.  The  point  was  that  the 
railroad  companies  should  be  compelled, 
respectively,  to  adopt  devices,  whatever 
they  were,  which  would  act  so  far  uni- 
formly as  to  eliminate  the  danger  con- 
sequent on  men  going  between  the  oars. 
Jofmson  V.  South-em  P.  Co.  (1904)  196 
U.  S.  1,  49  L.  ed.  363,  25  Sup.  Ct.  Rep. 
158.  To  the  same  effect,  ScMemmer  v. 
Buffalo,  R.  d  P.  R.  Go.  (1907)  205  U. 
8.  1,  51  L.  ed.  681,  27  Sup.  Ct.  Rep. 
407. 

The  amendment  of  1903  (32  Stat,  at 
L.  943,  chap.  976,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1314)  had  three  objects: 
First,  to  extend  the  safety-appliance  act 
to  traffic  in  the  district  of  Columbia  and 
the  territories;  second,  to  remove  the 
doubt  as  to  the  meaning  of  the  term 
"cars,"  as  used  in  the  act,  created  by 
the  decision  of  this  court  in  the  John- 
non  Case  (1902)  .54  C.  C.  A.  508,  117 
Fed.  462;  third,  to  enlarge  the  scope  of 
the   safety-appliance   act,   so   as   to   in- 


clude not  only  "the  cars,  locomotives, 
tenders,  and  similar  vehicles,"  etc., 
therein  referred  to,  but  also  to  embrace 
"all  other  locomotives,  tenders,  cars,  and 
similar  vehicles  used  in  connection 
therewith."  Chicago  &  N.  W.  R.  Go.  v. 
United  States  (1909)  21  L.R.A.(N.S.) 
690,  93  C.  C.  A.  450,  168  Fed.  236,  237. 

2  United  States  v.  Southern  R.  Co. 
(1909)  170  Fed.  1014;  United  States  v. 
Central  of  Georgia  R.  Co.  (1907)  157 
Fed.  893;  United  States  v.  Chicago,  R. 
].  &  P.  R.  Co.   (1908)   173  Fed.  684. 

The  Tederal  safety-appliance  act  is 
not  to  be  construed  so  narrowly  as  to 
defeat  its  purpose.  Southern  R.  Co.  v. 
Snyder  (1911)  109  C.  C.  A.  344,  187 
Fed.  492. 

3  Chicago,  M.  &  St.  P.  R.  Go.  v.  Voel- 
l:er  (1904)  70  L.R.A.  264,  65  C.  C.  A. 
226,  129  Fed.  522. 

In  Johnson  v.  Southern  P.  Co.  (1904) 
196  U.  S.  1,  49  L.  ed.  363,  25  Sup.  Ct. 
Rep.  158,  in  holding  absolute  strictness 
of  construction  unnecessary,  the  court 
said:  "The  dogma  as  to  the  strict  con- 
struction of  statutes  in  derogation  of 
the  common  law  only  amounts  to  the 
recognition  of  a  presumption  against  an 
intention  to  change  existing  law;  and 
as  there  is  no  doubt  of  that  intention 
here,  the  extent  of  the  application  of 
the  change  demands  at  least  no  more 
rigorous  construction  than  would  be  ap- 
plied to  penal  laws.  And,  as  Chief  Jus- 
tice  Parker    remarked,    conceding   that 
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for  difference  of  opinion  as  to  the  duty  of  carriers  to  equip  their 
cars  with  safety  appliances,  as  required  by  safety-appliance  acts. 
This  duty  has  been  held  absolute  *  and  non-delegable ;  °  and  conse- 
quently it  is  generally  declared  not  discharged  by  the  exercise 
of  due  care  in  equipment.*  So,  when  cars  are  received  from  other 
railroads  it  has  been  held  that  the  receiving  carrier  must  know- 


statutes  in  derogation  of  the  common 
law  are  to  be  construed  strictly,  'They 
are  also  to  be  construed  sensibly,  and 
with  a  view  to  the  object  aimed  at  by 
the  legislature.'  Gibson  v.  Jenney 
(1818)  15  Mass.  205.  The  primary  ob- 
ject of  the  act  was  to  promote  the 
public  welfare  by  securing  the  safety  of 
employees  and  travelers;  and  it  was  in 
that  aspect  remedial;  while  for  viola- 
tions a  penalty  of  $100,  recoverable  in 
a  civil  action,  was  provided  for,  and  in 
that  aspect  it  was  penal.  But  the  de- 
sign to  give  relief  was  more  dominant 
than  to  inflict  punishment,  and  the  act 
might  well  be  held  to  fall  within  the 
rule  applicable  to  statutes  to  prevent 
fraud  upon  the  revenue,  and  for  the 
collection  of  customs, — that  rule  not  re- 
quiring absolute  strictness  of  construc- 
tion." 

The  proper  construction  of  the  act  is 
tliat  it  is  applicable  to  all  servants  of 
the  carrier  who  are  injured  while  act- 
ing in  the  performance  of  their  duty 
in  and  about  the  operation  of  the  cars, 
where  the  proximate  cause  of  the  injury 
is  the  movement  of  a  car  in  interstate 
commerce,  with  a  defective  coupler. 
Johnson    v.     Great    Northern    R.     Co. 

(1910)  102  C.  C.  A.  89,  178  Fed.  643. 

4  United  States  v.  Baltimore  &  0.  R. 
Go.  (1909)  170  Fed.  456;  Johnson  v. 
Great  Northern  R.  Co.  (1910)  102  C. 
C.  A.  89,  178  Fed.  643 ;  McGarvey  v.  De- 
troit, T.  &  I.  R.  Co.  (1911)  83  Ohio  St. 
273,  94  N.  E.  424;  Wight  v.  Michigan 
C.  R.  Co.  (1910)  161  Mich.  216,  126  N. 
W.  414. 

5  Chicago  Junction  R.  Go.  v.  King 
(1909)    94  C.  C.  A.  652,  169  Fed.  372. 

Failure  to  furnish  proper  and  safe 
appliances  whereby  a  servant  is  injured 
cannot  be  attributed  to  the  negligence 
of  a  fellow  servant.  Troxler  v.  South- 
ern R.  Co.  (1899)  124  N.  C.  189,  44 
L.R.A.  313,  70  Am.  St.  Rep.  580,  32  S. 
E.   550. 

^Delk  V.   St.   Louis   &  S.   F.   R.    Co. 

(1911)  220  U.  S.  580,  55  L.  ed.  590,  31 


Sup.  Ct.  Rep.  617;  United  States  v> 
Southern  P.  Co.  (1909)  94  C.  C.  A.  629,. 
169  Fed.  407;  United  States  v.  South- 
ern R.  Co.  (1909)  170  Fed.  1014;  Unit- 
ed States  V.  Baltimore  &  0.  R.  Co.. 
(1909)  170  Fed.  456;  Norfolk  &  W.  R. 
Go.  V.  United  States  (1910)  101  C.  C. 
A.  249,  177  Fed.  623;  United  States  v. 
Atchison,  T.  d-  S.  F.  R.  Co.  (1908)  90> 
C.  C.  A.  327,  163  Fed.  517;  Lulcen  v. 
Lake  Shore  &  M.  S.  R.  Go.  (1911)  248- 
III.  377,  140  Am.  St.  Rep.  220,  94  N.  E. 
175,  21  Ann.  Cas.  82. 

The  plaintiff  need  not  allege  and 
prove  that  the  defendant  had  not  used 
due  care  or  ordinary  diligence  in  mak- 
ing an  inspection,  or  in  repairing  such 
defects  as  that  inspection  may  have  dis- 
closed. United  States  v.  Atlantic  Coast 
Line  R.  Go.    (1907)    153  Fed.  918. 

A  railroad  company  does  not  comply 
with  its  statutory  duty  to  furnish  draw- 
bars of  the  required  height  by  furnish- 
ing ears  properly  constructed  in  this 
respect,  and  then  by  providing  "shims" 
to  competent  inspectors  with  which  to 
keep  the  drawbar  at  the  required! 
height,  since  the  statutory  duty  is  ab- 
solute. St.  Louis,  I.  M.  &  S.  R.  Go.  v. 
Taylor  (1908)  210  U.  S.  281,  52  L.  ed. 
1061,  28  Sup.  Ct.  Rep.  616.  The  court 
said:  "It  is  urged  that  this  is  a  harsh 
construction.  To  this  we  reply  that,  if 
it  be  the  true  construction,  its  harsh- 
ness is  no  cercern  of  the  courts.  They 
have  no  responsibility  for  the  justice  or 
wisdom  of  legislation,  and  no  duty  ex- 
cept to  enforce  the  law  as  it  is  written, 
unless  it  is  clearly  beyond  the  constitu- 
tional power  of  the  lawmaking  body. 
It  is  said  that  the  liability  under  the- 
statute,  as  thus  construed,  imposes  so 
great  a  hardship  upon  the  railroads 
that  it  ought  not  to  be  supposed  that 
Congress  intended  it.  Certainly  the- 
statute  ought  not  to  be  given  an  absurd 
or  utterly  unreasonable  interpretation, 
leading  to  hardship  and  injustice,  if 
any  other  interpretation  is  reasonably 
possible.     But  this  argument  is  a  dan- 
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at  its  peril  that  they  are  properly  eqiiippedJ  But  the  carrier's 
duty  is  not  fully  performed  by  equipping  its  cars  with  safety  ap- 
pliances;  they  must  be  kept   in  repair,*   and  be  in  condition  to 

gerous  one,  and  never  should  be  heeded  of  law  that  the  defendant  had  full 
where  the  hardship  would  be  occasional  knowledge  of  the  defects  in  said  chain, 
and  exceptional.  It  would  be  better,  it  if  any.'  The  propositions  asserted  un- 
■was  once  said  by  Lord  Eldon,  to  look  der  the  assignment  are:  (1)  That  this 
hardship  in  the  face  rather  than  break  charge  withdrew  from  the  jury  the  ques- 
down  the  rules  of  law.  But  when  ap-  tions  of  notice  and  negligence.  (2)  That 
plied  to  the  case  at  bar,  the  argument  it  made  the  defendant  liable  if  the  lift 
of  hardship  is  plausible  only  when  the  chain  was  in  fact  too  long,  regardless  of 
attention  is  directed  to  the  material  whether  it  had  or  had  not  used  proper 
interest  of  the  employer,  to  the  exclu-  and  reasonable  care  in  providing  appli- 
sion  of  the  interests  of  the  employee  ances  and  couplers  in  compliance  with 
and  of  the  public.  'Wliere  an  injury  the  'safety-appliance  act.'  If,  giving  the 
happens  through  the  absence  of  a,  safe  charge  its  proper  construction,  it  can 
•drawbar  there  must  be  hardship.  Such  reasonably  be  said  to  have  had  tlie  effect 
an  injury  must  be  an  irreparable  mis-  claimed  by  either  proposition,  the  as- 
fortune  to  someone.  If  it  must  be  signment  should  be  upheld.  ...  If 
borne  entirely  by  him  who  suffers  it,  the  defendant  was  charged  by  the  law 
that  is  a  hardship  to  him.  If  its  bur-  with  knowledge  that  it  was  too  long 
den  is  transferred,  as  far  as  it  is  capa-  from  the  fact  that  it  was  too  long  at 
ble  of  transfer,  to  the  employer,  it  is  a  the  time  it  was  purchased,  or  when  it 
hardship  to  him.  It  is  quite  conceiv-  was  placed  on  and  made  a  part  of  the 
able  that  Congress,  contemplating  the  drawhead  after  the  purchase,  it  would 
inevitable  hardship  of  such  injuries,  follow  that  defendant  must  in  the  same 
and  hoping  to  diminish  the  economic  manner  be  charged  with  its  defect,  and 
loss  to  the  community  resulting  from  consequently  be  charged  as  a  matter  of 
them,  should  deem  it  wise  to  impose  law  with  negligence  in  equipping  its 
their  burdens  upon  those  who  could  cars  with  defective  coupling  appliances, 
measurably  control  their  causes,  in-  without  regard  to  whether  it  had  ex- 
stead  of  upon  those  who  are  in  the  main  ercised  ordinary  care  to  properly  equip 
helpless  in  that  regard.  Such  a  pol-  them  with  automatic  couplers  in  com- 
icy  would  be  intelligible,  and,  to  say  pliance  ■with  the  statute  or  not.  Though 
the  least,  not  so  unreasonable  as  to  re-  the  defendant  may  have  known,  or  been 
quire  us  to  doubt  that  it  was  intended,  charged  with  knowledge  of,  the  length 
and  to  seek  some  unnatural  interpre-  of  the  lift  chain,  yet  it  does  not  follow 
tation  of  common  words."  from  such  knowledge  that  he  knew. 
But  a  different  view  seems  to  have  either  at  the  time  or  after  it  was  pur- 
been  taken  in  Texas.  In  Southern  P.  R.  chased  and  made  a  part  of  the  draw- 
Co.  V.  Allen  (1907)  48  Tex.  Civ.  App.  head,  that  it  was  too  long  to  perform 
66,  106  S.  W.  441,  it  was  said:  "The  its  office  as  a  part  of  the  coupling  ap- 
fourth  assignment  of  error  complains  pliance,  nor  that  defendant  failed  to  ex- 
of  the  court's  giving  plaintiff's  fourth  ercise  ordinary  care  to  properly  equip 
special  instruction,  which  is  as  follows:  its  cars  with  automatic  couplers  and 
'At  the  request  of  the  plaintiff  you  are  maintain  such  equipment  in  compliance 
further  instructed  that  if  you  should  with  the  'safety-appliance  act.'  We 
find  and  believe  from  a  prepondence  therefore  think  that  the  effect  of  the 
of  the  evidence  before  you  that  the  lift  special  charge  was  to  withdraw  the 
chain  in  question  was  too  long,  if  it  question  of  negligence  from  the  jury, 
was  too  long,  as  alleged  by  plaintiff,  and  make  the  defendant  guilty  of  negli- 
and  that  said  lift  chain  was  attached  to  gence  as  a  matter  of  law  if  the  lift  chain 
said  drawhead  at  the  time  the  same  was  was  too  long,  and  that  it  was  not  re- 
purchased by  the  defendant,  or  that  the  lieved  of  such  defect  by  the  court's  gen- 
same  was   placed  on   and  made  a  part  eral  charge." 

of  said  drawhead  by  the  defendant  at  T  United   States    v.    Southern    P.    Co. 

any  time  after  same  was  purchased  by  (1908)    167  Fed.  699. 

it/then  you  are  instructed  as  a  matter  ^ Erlinger  v.  St.  Lotiis  &  0.  F.  B.  Co. 
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work.®  There  is  a  conflict  of  opinion,  however,  on  the  question  of 
whether  the  carrier's  duty  in  this  respect  is  absolute,  or  whether  it 
is  satisfied  by  the  exercise  of  ordinary  care,  or  by  a  high  degree  of 


diligence.^* 

{1930)  152  111.  App.  640,  judgment  af- 
firmed in  (]910)  245  111.  304,  92  N.  E. 
]53;  United  States  v.  Erie  R.  Co. 
(]909)  166  Fed.  352;  Yoelker  v.  Chica- 
go, M.  &  St.  P.  R.  Co.  (1902)  116  Fed. 
867;  Southern  R.  Co.  v.  Carson  (1904) 
194  U.  S.  136,  48  L.  ed.  907,  24  Sup.  Ct. 
Rep.  609. 

9  United  States  v.  Great  Xorthem  R. 
Co.  (1906)  150  Fed.  229;  United  States 
V.  Baltimore  &  0.  R.  Co.  (1909)  170 
Fed.  456;  Norfolk  d  W.  R.  Co.  v.  Unit- 
ed States  (1910)  101  C.  C.  A.  249,  177 
Fed.  623;  Luken  v.  Lake  Shore  ct-  M.  S. 
R.  Co.  (1910)  154  111.  App.  550,  judg- 
ment affirmed  in  (1911)  248  111.  377, 
140  Am.  St.  Rep.  220,  94  N.  E.  175,  21 
Ann.  Cas.  82. 

Under  the  Federal  act  couplers  must 
be  in  condition  to  work  automatically 
by  impact.  Philadelphia  &  R.  R.  Co.  v. 
Winkler  (1903)  4  Penn.  (Del.)  387, 
56  Atl.  112. 

Each  coupler  must  be  operative  of  its 
own  mechanism.  United  States  v. 
Southern  R.  Co.   (1909)   170  Fed.  1014. 

They  must  be  in  such  condition  as  to 
enable  coupling  without  requiring  a 
man  to  go  between  the  cars.  Luken  v. 
Lake  Shore  &  M.  S.  R.  Go.  supra. 

It  is  a  violation  of  the  law  if  the  car 
is  so  loaded  as  to  prevent  automatic 
couplers  from  working.  United  States 
V.  Illinois  C.  R.  Co.  (1910)  101  C.  C.  A. 
15.  177  Fed.  801. 

Likewise  if  the  tracks  are  so  laid  as 
to  prevent  the  couplers  from  operating. 
Hohenleitner  \.  Southern  P.  Co.  (1910) 
177  Fed.  796.  The  court  said:  "The 
law  does  not  require  the  carriers  to 
adopt  any  specific  design  of  coupler. 
That  matter  is  left  to  them.  They  may 
adopt  any  design,  kind,  or  make  which 
they  please,  provided  the  ears  equipped 
therewith  shall  couple  automatically  by 
impact,  and  can  be  coupled  and  un- 
coupled without  the  necessity  of  persons 
going  between  them.  The  cars  must  not 
only  be  provided  with  couplers,  but  the 
couplers  must  be  such  that,  when  used, 
they  will  couple  together  automatically. 
If  the  cars  hauled  or  used  by  a  carrier 
engaged  in  such  commerce  will  not  so 
couple,  the  law  is  violated,  whether  it 


is  due  to  the  character  of  the  ear,  the 
kind  of  equipment  used,  or,  in  my  opin- 
ion, the  manner  in  which  tracks  employ- 
ees are  required  to  use  in  coupling  or 
uncoupling  cars  or  making  up  trains 
are  located  or  built.  The  ultimate  end 
sought  by  the  law  is  the  coupling  and 
uncoupling  of  cars  used  in  interstate 
traffic  without  the  necessity  of  going 
between  them.  This  is  the  test  of  the 
compliance  with  it.  As  repeatedly 
pointed  out  by  the  courts,  especially  the 
Supreme  Court  in  the  Johnson  Case 
(1904)  196  U.  S.  1,  49  L.  ed.  363,  25 
Sup.  Ct.  Rep.  158,  the  design  is  to  pre- 
vent the  necessity  of  railroad  employ- 
ees going  between  cars  in  order  to  make 
a  coupling,  and  thus  protect  their  lives 
and  limbs.  The  point  to  be  accomplished 
by  the  law  is  that  employees  of  railroad 
companies  engaged  in  interstate  com- 
merce shall  not  be  required  to  go  be- 
tween the  cars  for  the  purpose  of  coup- 
ling or  uncoupling  them,  and  this  would 
be  circumvented  if  the  companies  are 
permitted  to  so  construct  and  maintain 
their  tracks  in  yards  or  depot  grounds, 
or  other  places  where  employees  are  re- 
quired in  the  course  of  their  employ- 
ment, to  couple  or  uncouple  ears,  in 
such  a  condition  that  the  cars  used  by 
them  will  not  couple  automatically  witlt 
the  equipment  provided." 

It  has  been  held  that  even  if  no 
duty  rests  on  the  master  to  provide 
grab  irons,  when  they  have  been  fur- 
nished, they  must  be  kept  in  condition. 
Campbell  v.  Chicago,  R.  I.  d  P.  R.  Co. 
(1909)  149  111.  App.  120,  judgment  af- 
firmed in  (1910)  243  111.  620,  90  N.  E. 
1106. 

10  In  Delk  v.  St.  Louis  d  8.  F.  R.  Co. 
(1911)  220  U.  S.  580,  55  L.  ed.  590,  31 
Sup.   Ct.  Rep.  617,  reversing  judgment 

(1908)  86  C.  C.  A.  95,  158  Fed.  931,  14 
Ann.  Cas.  233,  it  was  held  that  the  duty 
is  absolute. 

In   Wabash  R.   Co.  v.    United  States 

(1909)  97  C.  C.  A.  284,  172  Fed.  864,  it 
was  held  that  the  company's  duty  was 
not  satisfied  by  the  exercise  of  due  dili- 
gence to  keep  couplers  in  good  repair. 

To  the  same  effect,  Chicago,  B.  &  Q. 
R.  Co.  V.  United  States   (1911)   220  U. 
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But  the  company  will  in  any  event  be  guilty  of  a  violation  of  a 
safety-appliance  statute,  if,  after  proper  equipment  of  its  cars,  it 


S.  559,  55  L.  ed.  582,  31  Sup.  Ct.  Rep. 
012,  affirming  judgment  (1909)  95  C. 
C.  A.  642,  170  Fed.  556;  United  States 
V.  Wheeling  &  L.  E.  It.  Co.  (1908)  167 
Fed.  198;  Luken  v.  Lake  Shore  &  M.  S. 
R.  Co.  (1911)  248  111.  377,  140  Am.  St. 
Rep.  220,  94  N.  E.  175,  21  Ann.  Gas. 
82,  affirming  (1910)  154  111.  App.  550. 
In  United  States  v.  Southern  B.  Go. 
(1905)  135  Fed.  122,  tlie  defendant  in- 
troduced evidence  tending  to  show  care 
and  diligence  in  the  employment  of  in- 
spectors and  repairers,  and,  at  the  close 
of  the  case,  asked  the  court  to  hold 
propositions  of  law  based  upon  this 
theory  of  defense.  The  court  said: 
"The  construction  contended  for  by  de- 
fendant would  practically  nullify  the  act. 
The  statute  says  that  a  common  carrier 
shall  not  haul  or  use  cars  in  a  certain 
described  condition.  The  defendant 
asks  the  court  to  hold,  in  effect,  that 
they  cannot  haul  the  car  in  that  con- 
dition, provided  they  have  failed  to  use 
diligence  to  discover  its  defective  con- 
dition, but  that,  if  they  have  used  due 
diligence  they  may  haul  the  car  in  its 
defective  condition.  In  all  such  cases  it 
would  be  impossible  for  the  officers  of 
the  government  to  determine  in  advance 
whether  a  statute  has  been  violated  or 
not;  but  before  prosecution  could  be 
properly  instituted,  they  should  go  to 
the  defendant  company;  ascertain  what 
care  it  had  used  in  regard  to  a  certain 
ear;  determine  as  a  matter  of  fact  and 
law,  whether  the  acts  of  the  defendant 
constituted  due  diligence,  and  from  that 
determine  whether  a  prosecution  might 
be  safely  instituted.  It  is  evident  that 
such  a  defense  would  take  the  very  life 
out  of  the  act  in  question,  and  render 
its  enforcement  impossible  except  in  a 
few  isolated  cases.  The  courts  cannot 
by  judicial  legislation  read  into  the  act 
any  language  which  will  excuse  offend- 
ers, any  more  than  they  can  read  into 
it  language  which  would  increase  their 
liability.  Courts  must  enforce  the  law 
as  they  find  it." 

So  it  has  been  held  unnecessary  for 
the  plaintiff  to  show  that  defendant 
knew  of  the  defects.  Erlinqer  v.  St. 
Louis  &  O'P.  n.  Co.  (1910)  152  111.  App. 
640;  United  States  v.  CMrafio,  B.  <(•  Q. 
R.  Go.  (1907)  156  Fed.  180;  UnAted 
States    V.    Oregon    Short    Line    R.    Co. 


(1908)  180  Fed.  483;  United  States  v. 
Southern  P.  Co.    (1907)    154  Fed.  897. 

Or  intentionally  allowed  them  to  ex- 
ist. Chicago,  B.  &  Q.  R.  Go.  v.  United 
States  (1909)  95  C.  C.  A.  642,  170  Fed. 
556. 

But  in  the  Missouri  P.  R.  Co.  v.  Brinlc- 
meier  (1908)  77  Kan.  14,  93  Pac.  621, 
it  is  said:  "In  our  view  the  law  is  sat- 
isfied as  to  any  specific  ear  whenever 
that  car  has  been  supplied  with  the 
prescribed  appliance.  Whenever  an 
automatic  coupler  such  as  the  act  of 
Congress  requires  is  attached  to  a  rail- 
way car,  it  stands  in  the  same  category 
as  all  other  appliances  and  instrumen- 
talities used  by  railway  companies. 
Thereafter  it  is  the  duty  of  the  com- 
pany to  use  reasonable  and  ordinary 
eare  and  diligence  to  keep  this  and  all 
other  equipments  in  good  repair  and 
safe  condition  for  the  use  of  its  em- 
ployees, and  a  failure  to  do  so  consti- 
tutes negligence.  This  was  the  law 
before  the  act  of  Congress  was  passed, 
and  that  act  did  not  change  the  law  in 
this  respect.  It  seems  reasonable  to 
assume  that  if  Congress  intended  to  im- 
pose a  special  duty  upon  common  car- 
riers to  keep  a  particular  appliance  in 
repair,  not  applicable  to  all,  such  intent 
would  have  been  expressed  in  clear  and 
specific  terms." 

In  United  States  v.  Atchison,  T.  iG 
S.  F.  R.  Co.  (1908)  90  C.  C.  A.  327,  163 
Fed.  517,  the  court  in  its  charge  said: 
"The  act,  however,  must  necessarily 
have  a  reasonable  construction.  These 
couplings  will  get  out  of  repair,  and  it 
takes  time  to  repair  them.  It  takes 
time  to  discover  whether  or  not  they 
are  out  of  repair.  It  is  the  duty  of  the 
railway  companies  to  use  prudence  and 
the  ordinary  diligence  of  a  business 
man,,  keeping  in  view  the  purposes  of 
the  act,  to  keep  these  couplings  in  re- 
pair. .  .  .  And  it  is  for  you  to  de- 
termine in  this  case  whether  or  not  the 
defendant  used  reasonable  care  in  ascer- 
taining whether  the  car  was  in  good 
repair,  and  then,  again,  whether  the  de- 
fendant used  reasonable  eare  in  putting 
the  coupler  in  good  repair,  after  it 
ascertained  that  it  was  out  of  repair. 
If  you  find  that  it  did  use  reasonable 
eare  in  both  instances,  then  it  is  not 
liable,  and  you  should  return  a  verdict 
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fails  to  exercise  ordinary  care  to  keep  them  in  condition ;  ^^  but  it 
is  not  necessary  for  the  company  to  make  repairs  on  the  spot,  as  soon 
as  the  defective  condition  is  discovered.  This  implies  that  the  duty 
to  keep  appliances  in  condition  is  not  so  absolute  as  to  deny  the  car- 
rier all  leeway.*^ 


in  favor  of  the  defendant;  otherwise, 
you  should  find  for  the  United  States." 

In  United  States  v.  Illinois  C.  R.  Co. 
(]909)  95  C.  C.  A.  628,  170  Fed.  542, 
a  charge  in  effect  that  if  the  defendant 
equipped  the  cars  with  the  proper  ap- 
pliances, as  required  by  tlie  act,  and 
thereafter  exercised  the  utmost  degree 
of  care  and  diligence  in  tlie  discovery 
and  correction  of  defects  therein  which 
could  be  expected  of  a  highly  prudent 
man  under  similar  circumstances,  it 
would  have  discharged  its  duty,  and 
would  not  be  liable  to  the  penalty  pre- 
scribed by  the  statute,  was  upheld.  The 
Taylor  Case  (1908)  210  U.  S.  281,  52 
L.  ed.  1061,  28  Sup.  Ct.  Rep.  616,  was 
distinguished  on  the  ground  that  there 
the  defect  existed  when  the  cars  started 
on  their  journey,  while  in  the  case  be- 
fore the  court  it  did  not.  But  the  court 
said:  "We  are  of  opinion  that,  when 
the  government  has  proved  that  a,  car 
laden  for  interstate  traffic,  and  with 
defective  couplings,  has  been  hauled 
upon  its  tracks,  the  railroad  company 
is  bound  to  prove  exculpatory  facts, 
such  as  that  it  has  used  all  reasonably 
possible  endeavor  to  perform  its  duty 
to  discover  and  correct  the  fault.  We 
think,  for  example,  that  the  court  was 
in  error  in  charging  the  jury  that  in 
the  case  of  the  cars  coming  from  Mound 
City  the  jury  might  indulge  the  pre- 
sumption that  the  appliances  of  the 
cars  were  in  proper  condition  when  they 
started,  and  that  they  remained  so 
until  such  time  as  they  were  shown  to 
be  otherwise.  We  think  the  burden  of 
proof  was  on  the  other  party." 

Upon  the  main  contention  as  to  the 
carrier's  duty,  the  court  said:  "Now, 
as  an  original  proposition,  we  are  un- 
able to  understand  why  it  was,  if  Con- 
gress intended  to  enact  such  a  law  as 
it  is  now  contended  this  law  is,  it 
should,  after  having  proposed  to  itself 
the  enacting  a  law  'to  promote  the 
safety  of  employees  and  travelers  upon 
railroads  by  compelling  common  car- 
riers engaged  in  interstate  commerce 
to    equip    their    cars    with    automatic 


couplers,'  and  having  used  fitting  lan- 
guage to  carry  that  purpose  into  effect 
and  nothing  more,  having  failed  to  de- 
clare that,  having  so  equipped  its  cars 
with  the  couplings,  the  carrier  should 
be  required  at  all  times  and  in  all  cir- 
cumstances when  in  use  to  have  them 
in  effective  condition.  To  hold  that 
Congress  has  done  this  is  to  insert  an 
interpolation  into  the  act,  and  to  make 
this  interpolation  such  as  shall  require 
things  confessedly  impossible,  and  to 
be  apologized  for  by  saying,  as  counsel 
for  the  government  insist  that  we 
should,  the  law  is  so  written;  that  it 
is  a  matter  for  the  legislature,  and  not 
for  the  courts  to  determine." 

11  MoGarvey  v.  Detroit,  T.  &  I.  R. 
Co.  (1911)  83  Ohio  St.  273,  94  N.  E. 
424;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
York  (1909)  92  Ark.  554,  123  S.  W. 
376;    United  States  v.  Southern  R.  Co. 

(1905)  135  Fed.  122. 

If  diligence  is  to  be  recognized  as  a 
defense,  certainly  it  must  be  the  highest 
form  of  diligence.  Without  regard  to 
what  the  rule  of  liability  may  be,  the 
exercise  of  the  greatest  care  in  the  mat- 
ter of  equipment  and  maintenance  will 
keep  coupling  appliances  in  such  con- 
dition as  to  exclude,  except  in  very  re- 
mote instances,  the  necessity  of  prose- 
cutions for  the  enforcement  of  the  act. 
United  States  v.  India/na  Harbor  R.  Co. 

(1906)  157  Fed.  565. 

12  So  it  was  held  that  the  defendant 
was  not  liable  under  the  Federal  safety- 
appliance  acts  for  an  injury  received 
while  a  defective  car  was  being  shifted 
about  for  the  purpose  of  sending  it  to 
the  repair  shop.  Siegel  v.  Neic  York  C. 
&  H.   R.  R.   Co.    (1910)    178  Fed.   873. 

The  necessary  movement  of  a  defec- 
tive car  for  repair  does  not  subject  the 
carrier  to  the  penalties  of  the  act. 
United  States  v.  Kio  Grande  Western 
R.  Co.  (1909)  98  C.  C.  A.  293,  174  Fed. 
399.  But  the  court  said  that  act  did 
not  apply  because  at  the  particular  time 
the  car  was  not  being  hauled  or  used 
in  moving  interstate  traffic. 

In  Norman  v.  Southern  R.  Co.  (1907) 
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The  carrier,  it  seems,  should  establish  repair  shops  along  its  line 
for  the  purpose  of  making  necessary  repairs.'^ 

And  defects  shovild  be  remedied  at  the  first  opportunity.**  It  has 
been  held  that  the  company  performs  its  duty  if  it  hauls  the  car  to 
the  nearest  shop.*°  The  company,  however,  cannot  escape  liability 
for  an  injury  due  to  defective  appliances  by  merely  placing  a  de- 
fective car  notice  on  the  ear ;  **  and  the  question  of  the  convenience 
of  the  carrier  in  the  matter  of  remedying  defective  appliances,  it 
is  held,  cannot  be  considered." 


119  Tenn.  401,  104  S.  W.  1088,  it  is 
said :  "Assuming  it  to  be  proven  tliat 
tliese  cars  were  used  in  moving  inter- 
state traffic,  which  does  not  definitely 
appear  in  the  proof,  and  that  the  dec- 
laration avers  a  case  under  the  statute, 
the  statute  has  no  application  to  the 
facts  of  this  case.  The  couplers  are 
shown  to  be  automatic  couplers.  They 
were  out  of  repair,  and  the  defect  was 
of  such  slight  character  that  it  could 
be  repaired  with  the  car  in  the  yards, 
without  the  necessity  of  being  taken  to 
the  shops.  Had  the  defect  been  observed 
by  the  inspector  before  tfie  car  was 
detached  from  the  train,  the  car  would 
still  have  been  detached  and  distributed, 
and  the  repairs  thereafter  made.  To 
do  this  switching,  when  the  defect  is 
first  discovered  as  the  switching  is  be- 
ing done,  the  failure  to  repair  it  at  once 
without  attempting  to  move  the  car  to 
another  place  in  the  yards  would  not 
in  any  sense  be  a  violation  of  the  stat- 
ute. No  matter  how  skilfully  machin- 
ery may  be  constructed,  it  will  get  out 
of  repair,  and  a  reasonable  time  within 
which  to  make  the  repair  will  be  al- 
lowed. In  this  instance  the  discovery 
of  the  defect  is  simultaneous  with  the 
injury,  and  there  is  no  evidence  that 
the  failure  to  discover  it  before  the 
car  reached  the  yards  was  negligence." 

IS  United  States  v.  Atchison,  T.  &  8. 
F.  R.  Go.  (1908)  167  Fed.  696;  Vnited 
States  V.  Southern  P.  Co.  (1908)  167 
Fed.   699. 

1*  The  company  is  not  liable  if  an 
appliance  becomes  defective  during  the 
journey,  unless  the  company  fails  to 
remedy  the  defect  at  the  first  oppor- 
tunity after  it  is  discovered.  United 
States  v.  Illvnois  C.  R.  Co.  (1907)  156 
Fed.   182. 

Where  a  car  had  been  at  rest  for  more 
than  an  hour  in  the  carrier's  yard,  so 
M.  &  S.  Vol.  v.— 362. 


that  an  opportunity  for  inspection  and 
for  the  discovery  of  defects  in  its  au- 
tomatic couplers  was  afi'orded,  the  car- 
rier was  bound  at  its  peril  to  discover 
and  repair  the  defect  before  again  mov- 
ing the  car.  United  States  v.  PhAla- 
delpUa  &  R.  R.  Co.  (1908)  160  Fed. 
696. 

IB  United  States  v.  Atchison,  T.  &  S. 
F.  R.  Co.  (1908)  167  Fed.  696;  United 
States  V.  Chicago  O.  W.  R.  Co.  (1908) 
162  Fed.  775. 

But  where  coupler  c?iains  were  either 
broken  or  missing,  it  was  held  that  the 
carrier  could  not  delay  repairs  until  the 
car  reached  the  terminal  yards;  nor 
could  the  repairs  await  the  transporta- 
tion of  the  car  a  considerable  distance 
to  repair  shops.  United  States  v.  South- 
ern P.  Co.  (1907)   154  Fed.  897. 

Evidence  of  the  condition  of  defective 
cars  when  last  inspected,  .37  miles  dis- 
tant, before  they  arrived  at  the  station 
where  the  defects  were  discovered,  and 
the  material  slips  of  the  workmen  who 
repaired  them,  have  been  held  admis- 
sible in  an  action  to  recover  penalties 
under  the  safety-appliance  act.  United 
States  V.  Rio  Oramde  Western  R.  Co. 
(1909)    98  C.  C.  A.  293,  174  Fed.  399. 

16  United  States  v.  Southern  R.  Co. 
(1905)  135  Fed.  122;  United  States  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1908)  173 
Fed.  684. 

IT  In  United  States  v.  Southern  P.  Go. 
(1907)  154  Fed.  897,  it  is  said:  "It 
is  urjred  that  the  court  should  take  into 
consideration  the  convenience  and  prac- 
ticability of  repairing  the  defects.  To 
be  understood,  it  should  be  said  that 
the  term  'impracticable'  is  not  employed 
in  the  answer  to  indicate  that  it  wa.s 
impossible  to  set  the  cars  out  and  take 
them  to  the  repair  shops  before  carry- 
ing them  on  their  journey;  but  that  it 
was  impracticable  so  to  do,  in  the  sense 
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The  Federal  safety-appliance  acts  as  to  automatic  couplers  apply- 
to  every  car  used  in  interstate  traffic,  and  require  that  each  car,  taken 
separately,  shall  be  fully  equipped.^'  Consequently  it  has  been  held 
that  each  defective  car,  although  hauled  in  one  train,  constitutes  a 
separate  violation  of  the  law.^^    When  it  is  said  that  the  acts  apply- 


that  it  would  unduly  impede  and  inter- 
fere with  the  transportation  of  freight 
by  cars,  and  in  special  instances  might 
result  in  loss  to  either  the  shipper  or 
carrier,  or  to  both,  as  in  the  case  where 
perishable  goods  were  being  transported. 
While  Congress  may  have  taken  into 
consideration,  and  presumably  did,  the 
inconvenience  to  railroad  companies  in 
providing  equipment  of  the  character 
here  under  consideration,  and  in  keep- 
ing the  same  in  repair,  yet  by  its 
positive  enactment  it  manifestly  con- 
sidered the  safety  of  the  brakeman  and 
employees  who  are  charged  with  the 
duty  of  coupling  and  uncoupling  cars 
paramount;  and,  having  made  no  ex- 
ception in  terms,  the- natural  conclusion 
is  that  the  act  was  intended  to  apply 
in  all  cases  where  the  cars  were  being 
used  in  moving  interstate  traffic.  Ad- 
mittedly, if  a  breakage  occurs  between 
stations  where  repair  shops  are  located, 
and  the  repair  cannot  be  made  without 
taking  the  car  to  such  a  nlaee,  the  com- 
pany cannot  be  held  liable  until  it  has 
had  the  opportunity  of  making  the  re- 
pair; and  in  that  event  it  would  be 
justified  in  hauling  the  car  in  the  train 
to  the  succeeding  station  where  such 
repairs  could  be  made.  This  does  not, 
however,  give  to  the  company  the  dis- 
cretion of  carrying  the  car  forward  to 
repair  shops  at  destination." 

The  mere  fact  that  a  defective  ear 
could  be  repaired  more  conveniently 
at  another  place  does  not  justify  its 
being  moved  in  its  defective  condition. 
CImcago  Junction  R.  Go.  v.  King  (1909) 
94  C.  C.  A.  652,  169  Fed.  372. 

A  charge  declaring  in  substance  that 
a  movement  of  cars  used  in  interstate 
traffic,  not  equipped  as  prescribed  by 
the  safety-appliance  law,  when  and  so 
far  only  as  is  reasonably  necessary  for 
repair,  is  not  a  violation  of  the  law, 
was  held  erroneous  in  United  States  v. 
Southern  P.  Co.  (1909)  94  C.  C.  A.  629, 
169  Fed.  407.  The  court  said:  "Con- 
formity to  the  requirements  of  the  law, 
.  .  .  it  must  be  admitted,  will  often 
be  inconvenient  and  sometimes  imprac- 


ticable; but  Congress  had  before  it  for 
consideration  the  important  question  of 
promoting  the  safety  of  employees  and' 
travelers  upon  railroads,  and  in  the  ac- 
complishment of  its  purpose  it  may  well 
be  that  the  legislative  mind  considered" 
the  inconvenience  and  impracticability 
of  a  literal  compliance  at  times  with 
the  law,  and  the  consequent  infliction, 
of  the  light  penalties  imposed  for  its 
violation  to  be  of  little  moment  com- 
pared with  the  greater  importance  of 
protecting  life,  limb,  and  property. 
Drastic  measures  are  frequently  neces- 
sary to  protect  and  safeguard  the  rights- 
and  interests  of  the  people." 

18  United  States  v.  Atchison,  T.  &  S. 
F.  R.  Co.  (1908)  167  Fed.  696;  United' 
States  V.  Southern  P.  Go.  (1908)  167 
Fed.  699;  Dennne  v.  Illinois  C.  R.  Co. 
(1910)  156" 111.  App.  369;  United  States- 
V.  Central  of  Georgia  R.  Go.  (1907)  157 
Fed.  893 :  United  States  v.  Philadelphia 
d  R.  R.  Go.   (1908)  160  Fed.  696. 

19  St.  Louis  Southwestern  R.  Co.  v. 
United  States   (1910)   106  C.  C.  A.  136,. 

183  Fed.  770. 

In  United  States  v.  St.  Louis  South- 
western R.  Go.   (1910)   106  C.  C.  A.  230,. 

184  Fed.  28,  the  court  said:  "The  de- 
fendant contends  that  there  has  been- 
but  one  violation  of  the  act,  and  that 
therefore  the  court  ruled  correctly  ire 
assessing  only  one  penalty.  The  con- 
tention is  that  the  defendant  'has  com- 
mitted only  one  act;  that  it,  by  one- 
act,  hauled  three  cars,  in  one  movement,, 
not  equipped  with  safety  appliances  as- 
required  by  law.'  If  this  contention  is- 
well  founded,  a  defendant  who  used  on- 
the  same  trip  a  defectively  equipped" 
engine  and  a  defectively  equipped  car 
could  be  made  to  pay  one  penalty  only, 
although  the  use  of  the  engine  is  made 
unlawful  by  §  1  and  the  use  of  the  car 
by  §  2  or  4.  It  would  also  follow  that 
a  defendant  who  hauled  or  used  20  de- 
fective cars  could  not  be  made  to  suffer 
a  larger  penalty  than  a  defendant  who^ 
hauled  or  used  only  one  defective  car. 
It  is  difficult  to  believe  that  such  was 
Ihe   intention  of  Congress.     The  words 
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to  every  car,  this  means  empty  cars  as  well  as  those  that  are  loaded.^" 
The  same  ruling  has  heen  made  in  interpreting  the  Illinois  act.^* 


of  the  sections — 2  and  4 — designating 
the  unlawful  act,  point,  it  seems  to  us, 
at  the  car,  and  not  at  the  train.  It 
is  made  unlawful  to  haul  or  use,  'any 
car.'  If  it  had  been  made  unlawful  to 
haul  any  train  containing  a  car  or  cars 
not  equipped  as  required,  it  is  easy  to 
see  that  the  number  of  defective  cars 
would  not  increase  the  penalty.  But 
the  act  makes  the  hauling  or  use  of 
the  defective  car  the  unit  of  the  offense, 
and  prescribes  the  penalty  'for  each  and 
every  such  violation.'  The  hauling  or 
use  of  each  car  is,  it  is  admitted,  a 
violation,  for  which  the  penalty  may 
be  inflicted.  But  the  contention  is  that 
the  hauling  or  use  of  each  car  must  be 
separate,  or  there  is  but  one  offense. 
In  view  of  the  purpose  of  the  act  to 
protect  life  and  limb  by  the  enforced 
equipment  of  every  car,  and  its  being 
made  unlawful  to  haul  or  use  any  car 
not  equipped  as  required,  it  seems  to 
us  that  the  construction  contended  for 
by  the  defendant  is  so  narrow  as  to 
defeat  the  intention  of  Congress.  If 
the  three  defective  cars  had  been  hauled 
or  used  by  the  same  engine,  but  only 
one  moved  at  a  time,  at  intervals  of 
one  minute  or  less,  it  is  not  denied  by 
defendant's  contention  that  three  penal- 
ties could  be  recovered.  The  three  pen- 
alties would  have  been  recovered,  for 
the  reason  that  the  statute  makes  un- 
lawful the  hauling  or  use  of  'any  car,' 
or  each  car  not  equipped  as  required. 
It  seems  strained  to  say  that  the  stat- 
ute requires  for  its  complete  application 
an  interval,  and  that  the  condemnation 
and  penalty  is  not  the  same  if  the 
three  cars  are  hauled  or  used  at  the 
same  time."  The  court  declared  that 
the  precedents  in  criminal  cases — in 
larceny  cases,  where  it  is  held  that  the 
defendant  being  charged  with  the  lar- 
ceny of  several  articles,  if  indicted  and 
convicted  or  acquitted  of  stealing  one 
of  the  articles,  it  bars  a  prosecution  for 
the  larceny  of  the  others,  all  of  the 
articles  having  been  stolen  at  the  same 
time;  and  in  cases  of  murder,  where 
two  persons  were  killed  at  the  same 
time  by  a  single  act,  and  it  is  held  to 
constitute  but  one  crime,  and,  if  the 
defendant  is  convicted  or  acquitted  as 
to  one  of  the  homicides,  he  cannot  be 
tried  for  the  other — had  no  application. 


In  Ohio  "car,''  and  not  "train,"  is 
held  to  be  the  unit  in  determining  lia- 
bility under  both  the  Federal  and  Ohio 
statutes  requiring  automatic  couplers. 
Detroit,  T.  &  I.  R.  Co.  v.  State  (1909) 
31  Ohio  C.  C.  20. 

But  where  a  car  is  not  properly  pro- 
vided with  grab  irons  on  a  given  day, 
and  the  train  stops  for  a  certain  time, 
and  then  goes  on  again,  there  are  not 
two  violations  of  the  law,  although  the 
train  is  so  moved  on  two  different  days. 
United  States  v.  Boston  d  M.  R.  Co. 
(1909)    168  Fed.  148. 

20  United  States  v.  Southern  R.  Co. 
(1909)  170  Fed.  1014;  Louisville  &  N. 
R.  Co.  V.  United  States  (1909)  98  0. 
0.  A.  664,  174  Fed.  1021;  Eohenleitner 
V.  Southern  P.  Co.  (1910)  177  Fed. 
796. 

A  car  designed  for  interstate  traffic, 
though  at  the  time  being  hauled  empty, 
must  be  equipped  with  automatic  coup- 
lers. Voelker  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (1902)  116  Fed.  867. 

The  empty  ear  must  be  actually  used 
or  intended  for  use  in  interstate  traffie. 
Urvited  States  v.  Illinois  C.  R.  Co. 
(1907)   156  Fed.  182. 

In  United  States  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  (1906)  154  Fed.  516,  the 
court  said:  "The  law  is  intended  to 
protect  the  employee,  whether  the  cars 
are  loaded  or  empty,  the  condition  be- 
ing that  the  cars  are  used  in  moving 
interstate  traffic.  It  is  as  much  in  vio- 
lation of  this  act  to  haul — that  is,  to 
pull,  to  drag,  to  draw — an  empty  car 
that  is  used  in  moving  commodities  of 
interstate  commerce,  and  which  is  not 
equipped  with  automatic  couplers,  as 
it  is  to  haul  a  oar  actually  loaded  with 
commodities  of  interstate  commerce, 
not  so  equipped.  The  phrase,  'used  in 
moving  interstate  traffic,'  does  not  only 
mean  that  the  car  must  be  actually 
loaded  with  interstate  traffic,  and  on 
its  journey  from  state  to  state  at  the 
time  of  the  alleged  violation,  but  its 
more  natural  meaning  is  that  it  is  a 
car  that  has  been  used  for  such  purpose, 
stands  ready,  and  is  intended  to  be 
used  for  such  purpose  whenever  needed." 

21  Luken  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1911)  248  111.  377,  140  Am.  St.  Rep. 
220,  94  N.  E.  175,  21  Ann.  Cas.  82. 
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And  this  rule  as  to  empty  cars  has  been  declared  to  apply  to  such 
cars  while  being  hauled  to  the  repair  shop.^^  A  locomotive  has  been 
held  a  car  within  the  meaning  of  the  Federal  safety-appliance  act.*' 
And  a  shovel  car  and  locomotive  tenders  have  been  declared  to  be 
cars  within  the  meaning  of  the  Federal  statute  requiring  automatic 
couplers.''*  But  it  has  been  held  that  a  tender  is  not  a  car  within 
the  meaning  of  the  Massachusetts  act  providing  that  employees  do 
not  assume  the  risk  of  the  use  of  cars  not  having  automatic  coup- 
lers. °^  A  train  is  said  to  be  an  aggregation  of  cars  drawn  by  the 
same  engine,  and  consequently  when  the  engine  is  changed,  it  is  a 
different  train.** 

It  has  been  held  that  a  car,  while  being  taken  to  the  repair  shop, 
is  not  being  used  "in  moving  traffic"  within  the  meaning  of  the 


22  The  hauling  by  a  railroad  company 
from  one  state  to  another  of  a  car  not 
equipped  with  the  required  safety  ap- 
pliances, upon  its  own  trucks,  as  a 
part  of  a  train  of  other  cars  moving  in 
interstate  commerce,  is  a  use  of  the 
■defective  car  in  violation  of  the  act  of 
Congress,  though  it  is  empty  and  being 
"transported  to  a  repair  shop  in  the 
state  of  its  destination.  Chicago,  M.  & 
St.  P.  R.  Go.  V.  Umted  States  (1908) 
20  L.R.A.(N.S.)  473,  91  C.  C.  A.  373, 
165   Fed.  423. 

To  the  same  effect.  United  States  v. 
St.  Loms,  I.  M.  &  S.  R.  Co.  (1906)  154 
Fed.  516. 

But  in  Chicago  &  N.  W.  R.  Go.  v. 
United  States  (1909)  21  L.R.A.(N.s.) 
690,  93  C.  C.  A.  450,  168  Fed.  236,  it 
was  held  that  a  carrier  may  move 
empty  cars  by  themselves  to  repair 
shops  without  violating  the  Federal 
acts. 

i3  Johnson  v.  Southern  P.  Co.  (1904) 
196  U.  S.  1,  49  L.  ed.  363,  25  Sup.  Ct. 
Rep.  158,  reversing  (1902)  54  C.  C.  A. 
508,  117  Fed.  462;  United  States  v. 
€olm-ado  &  N.  W.  R.  Go.  (1907)  85 
C.  C.  A.  48,  157  Fed.  342;  United  States 
V.  Ghdcago  &  N.  W.  R.  Co.  '1907)  157 
Fed.  616. 

24  In  Sohlemmer  v.  Buffalo,  R.  &  P. 
R.  Co.  (1907)  205  U.  S.  1,  51  L.  ed. 
681,  27  Sup.  Ct.  Rep.  407,  reversing 
(1903)  207  Pa.  198,  56  Atl.  417,  it 
was  held  that  a  shovel  car  is  a  "ear" 
within  the  meaning  of  the  act  of  March 
2,  1893,  §  2,  requiring  any  car  used  in 


moving  interstate  traffic  to  be  equipped 
with  an  automatic  coupler. 

In  Philadelphia  d  P.  R.  Co.  v.  Wink- 
ler (1903)  4  Penn.  (Del.)  387,  56  Atl. 
112,  a  tender  was  held  to  be  a  "car" 
within  the  act. 

25L(M-tt6ee  v.  New  York,  N.  E.  d  H. 
R.  Co.  (1902)  182  Mass.  348,  66  N.  E. 
1032.  The  court  said:  "It  may  be  as 
some  of  us  think,  that  the  rear  end  of 
the  tender  is  within  the  policy  and 
object  of  the  act,  but  the  word  'car,'  in 
its  ordinary  use  and  acceptance,  does 
not  include  it.  On  the  contrary,  it 
excludes  the  tender  as  obviously  as  it 
does  the  engine.  It  always  is  danger- 
ous to  give  unusual  meanings  to  the 
words  of  a  document  on  the  strength  of 
an  imagination  of  what  the  writer  had 
in  mind.  Moreover,  the  other  language 
of  the  section  indicates  that,  whatever 
the  evil  which  the  legislature  sought 
to  prevent,  it  had  in  mind  only  cars 
properly  so  called.  The  prohibition,  'no 
railroad  corporation  shall  haul,'  hardly 
would  be  so  expressed  if  it  had  in 
conscious  view  not  merely  the  cars 
which  are  regarded  as  the  inert  objects 
of  traction  by  a  separate  engine,  from 
which  they  are  detached  daily,  but  also 
the  tenders  which  are  so  much  more 
closely  associated  with  the  source  of 
power  as  almost  to  be  regarded  as  one 
with  it,  and  which  only  exceptionally, 
and  with  more  or  less  difficulty,  are 
taken  apart  from  it." 

26  United  States  v.  Boston  d  M.  R.  Co. 
(1909)  168  Fed.  148. 


§  1878a]  STATUTES  RELATIVE  TO  RAILROADS.  5781 

Massachusetts  act  requiring  automatic  couplers.^''  And  a  similar 
ruling  has  been  made  in  respect  to  the  Illinois  statute,^*  but  it  has 
been  held  that  a  defective  car  left  on  a  track  in  ordinary  use  in  a 
switch  yard,  to  be  repaired  by  a  switchman,  and  then  coupled  to 
other  cars,  was  being  "used"  within  the  meaning  of  the  Federal 
safety-appliance  acts.^^  It  has  also  been  declared  unnecessary  that 
a  car  be  hauled  to  complete  an  offense  against  the  statute.'"  The 
Federal  safety-appliance  act  of  1893  has  been  held  not  limited  by 
the  provisions  of  the  interstate  commerce  act  of  1887.'^  It  has  been 
declared  to  confer  rights  which  may  be  enforced  in  a  state  court.'^ 
It  provides  no  penalty,  however,  for  failure  of  servants  efficiently  to 
operate  proper  appliances.'^  The  Ohio  statute  requiring  automatic 
couplers  is  inapplicable  to  electric  cars.'* 

The  burden  of  proof  is  on  the  plaintiff  to  establish  violations  of 
safety-appliance  acts,"  and  if  the  plaintiff  establishes  a  prima  facie 
case,  the  burden  does  not  shift  to  the  defendant,  but  it  then  becomes 
necessary  for  the  latter  to  introduce  evidence  to  overcome  the  case 
made  by  the  plaintiff.'®  It  has  been  held,  however,  that  the  burden 
of  bringing  the  case  within  exceptions  or  provisos  of  such  statutes 
rests  on  the  carrier."  Although  all  courts  agree  that  the  burden  is 
on  the  plaintiff  to  establish  violations  of  the  safety-appliance  acts, 
there  is  a  conflict  of  opinion  as  to  the  extent  of  this  burden;  and 
this  depends  upon  the  further  question  whether  actions  based  on 
violations  of  such  statutes  are  considered  to  be  civil  or  penal,  the 
weight  of  authority  being  in  favor  of  the  view  that  they  are  civil. 
The  courts  hold  that  the  plaintiff  has  sustained  his  burden  when  he 
has  established  his  case  by  a  preponderance  of  evidence."     It  has 

27  Taylor    v.    Boston    &    M.    B.    Co.  33  United  States  v.  Illinois  G.  R.  Co. 

(1905)    188  Mass.  390,  74  N.  E.  591.  (1907)   156  Fed.  182. 

S^Kelley  v.  Illinois  C.  R.  Co.   (1908)  ^i  Cleveland  d   E.   R.   Go.   v.   Somers 

140  111.  App.  125.  (1902)   24  Ohio  C.  C.  67. 

So,  in  ScMemmer  v.  Buffalo,  R.  &  P.  3B  United  States  v.  PhiladelpMa  &  R. 

R.   Co.    (1907)    205  U.   S.   1,   51  L.  ed.  R.   Co.    (1908)    160  Fed.   696;    Wvnlcler 

681,  27  Sup.  Ct.  Rep.  407,  in  construing  v.  Philadelphia  &  R.  R.  Co.    (1902)    4 

the  Federal  act,  it  is  said :     "The  words  Penn.    (Del.)    80,    53   Atl.    90;    United 

'used   in   moving   interstate   trafl5c'   are  States -v.  Montpelier  <&  W.  R.  Co.  (1910) 

not  to  be  taken  in  a  narrow  sense."  175  Fed.  874. 

i9  Erie  R.  Co.  v.  Russell   (1910)    106  3e  Shankweiler  v.  Baltimore  &  0.  R. 

C.  C.  A.  160,  183  Fed.  722.  Co.    (1906)    78  0.  0.  A.  353,  148  Fed. 

30  United  States  v.  St.  Louis  South-  195,  interpreting  the  Ohio  act  of  1890 

western  R.  Go.  (1910)  106  C.  C.  A.  230,  (87  Ohio  Laws,  p.  149,  §  2). 

184  Fed.  28.  37  United    States    v.    Atlantic    Coast 

3i  Pacific    Coast    R.    Co.    v.    United  Une  R.   Co.    (1907)    153   Fed.   918. 

States   ( 1909 )   98  C.  C.  A.  31,  173  Fed.  38  United  States  v.  Boston  &  M.  R. 

448.  Co.   (1909)   168  Fed.  148:  United  States 

32  Atlantic  Coast  Line  R.  Co.  V.  Whit-  v.   Central   of   Georgia  R.   Co.    (1907) 

ney  (1912)   62  Fla.  124,  56  So.  937.  157  Fed.  893;    United  States  v.  Phila- 
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been  held  that  a  verdict  cannot  be  directed  for  the  defendant  on  the 
theory  that  a  suit  for  a  statutory  penalty  for  a  violation  of  the 
Federal  safety-appliance  acts  is  a  prosecution  for  a  criminal  offense/' 
but  the  contrary  view  has  also  been  expressed.*"  The  United  States 
has  been  declared  entitled  to  a  writ  of  error  on  the  theory  that  such 
an  action  is  civil.*^ 

c.  Interstate  commerce;  Federal  statute. — It  is  apparent  that  the 
Federal  safety-appliance  acts  apply  only  to  cars  engaged  in  inter- 
state commerce,  as  distinguished  from  intrastate  commerce.  Conse- 
quently the  question  frequently  arises  whether  a  defective  ear  was, 
at  the  time  of  the  alleged  violation  of  the  act,  employed  in  the 
movement  of  interstate  traffic.  The  cases  in  which  the  interpretation 
of  those  statutes  has  come  up  in  this  connection  include,  of  course, 
but  a  very  small  number  of  those  which  discuss  the  general  question 
of  what  constitutes  interstate  commerce, — a  subject  which  is  mani- 
festly beyond  the  scope  of  this  treatise.** 


delphAa  &  R.  R.  Oo.  (1908)  160  Fed. 
696;  St.  Louis  SoutJw^estern  R.  Co.  v. 
Vnited  States  (1910)  106  C.  C.  A.  136, 
183  Fed.  770;  United  States  v.  Atchison, 
T.  &  8.  F.  R.  Oo.  (1908)  167  Fed.  696; 
United  States  v.  Nevada  County  Nar- 
row G-amge  R.  Go.  { 1908 )  167  Fed.  695 ; 
United  States  v.  Baltimore  &  0.  R.  Co. 
(1909)  170  Fed.  456;  United  States  v. 
Illinois  G.  R.  Oo.  (1909)  95  C.  C.  A. 
628,  170  Fed.  542;  United  States  v. 
Southern  R.  Oo.   (1909)   170  Fed.  1014. 

Every  material  fact  must  be  proved 
by  a,  fair  balance  of  evidence  to  entitle 
the  plaintiff  to  recover  the  penalty  pre- 
scribed by  law.  United  States  v.  Mont- 
pelier  &  TF.  R.  R.  Go.  (1910)  175  Fed. 
874. 

Biit  in  United,  States  v.  Illinois  0. 
R.  Co.  (1907)  156  Fed.  182,  it  was  held 
that  the  Federal  safety-appliance  act 
is  a  criminal  statute,  requiring  the 
plaintiff  to  establish  the  violation  of 
the  law  beyond  a  reasonable  doubt,  the 
defendant   being   presumed   innocent. 

39  A  suit  by  the  government  for  the 
statutory  penalty  provided  by  the 
safety-appliance  act  of  Congress  for 
failure  to  have  proper  equipments  on 
cars  is  a  prosecution  for  a  criminal 
offense,  in  which  a  verdict  cannot  be 
directed  for  the  defendant.  Atchison, 
T.  <&'  S.  F.  R.  Go.  V.  United  States 
(1909)  27  L.R.A.(N.S.)  756,  96  C.  C. 
A.  646,  172  Fed.  194. 


*0  United  States  v.  Atlantic  Coast 
Line  R.  Co.    (1910)    182  Fed.  284. 

*1  United  States  v.  Illinois  G.  R.  Co. 
(1909)    95  C.  C.  A.  628,  170  Fed.  542. 

42  To  come  within  the  terms  of  the 
acts,  not  only  must  the  carrier  be  en- 
gaged in  interstate  commerce,  but  the 
particular  car  must,  at  the  time,  be  in 
the  condition  of  being  hauled  or  used 
in  moving  interstate  traffic.  Siegel  v. 
New  York  C.  &  H.  R.  R.  Go.  (1910)  178 
Fed.  873;  Norman  v.  Southern  R.  Co. 
(1907)  119  Tenn.  401,  104  S.  W.  1088; 
Felt  V.  Denver  &  R.  G.  R.  Go.  (1910) 
48  Colo.  249,  110  Pac.  215,  1136,  21 
Ann.  Cas.  379. 

The  act  has  been  held  to  apply  to 
cars  being  made  up  in  a  train  for  inter- 
state traffic.  Mobile,  J.  &  K.  G.  R.  Co. 
V.  Bromberg  (1904)  141  Ala.  258,  37 
So.  395. 

To  a  car  which  had  been  actually  en- 
gaged in  moving  interstate  traffic,  and 
which  was  held  in  the  yards  to  be  sent 
on  an  interstate  trip,  and  not  segre- 
gated from  the  class  of  cars  used  in 
such  traffic.  Felt  v.  Denver  &  R.  O.  R. 
Co.  supra,. 

To  a  locomotive  and  tender  used  in 
moving  freight  cars  from  one  place  to 
another  in  defendant's  vard.  Patten  v. 
Faithom  (1910)    152  111.  App.  426. 

To  a  freight  car  loaded  with  inter- 
state freight,  and  placed  on  a  side  track 
in  the  railway  yard  at  destination,  to 
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d.  Brakes  and  brake  power. — The  provisions  of  the  Federal 
.safety-appliance  act  with  reference  to  power  brakes  do  not,  it  seems, 
prohibit  the  use  of  hand  brakes  where  the  train  is  equipped  with 

^wait  repairs.     Delk  v.  St.  Louis  &  8.  livered  to  a  consignee  in  anotlier  state. 

F.  R.  Co.  220  U.  b.  580,  55  L.  ed.  590,  United     States     v.     Southern    R.     Co. 

31    Sup.   Ct.   Rep.   617,   reversing  judg-  (1905)    135  Fed.  122. 

ment    (1908)    86  C.  C.  A.  95,  158  Fed.  To  a  car  regularly  used  in  interstate 

■931,  14  Ann.  Cas.  233.  traffic,  but,  at  the  time  when  the  defect 

To  a  dining  car  regularly  engaged  in  is   known   to  exist,   is   itself  not  being 

interstate  traffic  while  waiting  for  the  used  for  carrying  interstate  commerce, 

train  to  make  the  next  trip.     Johnson  but  is  being  hauled  in  a  train  contain- 

V.  Southern  P.  Co.   (1904)   196  U.  S.  1,  ing  a  car  loaded  with   interstate  com- 

49   L.   ed.    363,   25    Sup.   Ct.   Rep.    158,  merce.      United   States  v.    Wheeling   & 

reversing    (1902)    54  C.  C.  A.  508,  117  L.  E.  R.  Co.   (1908)   167  Fed.  198. 

Fed.  462.  To  a  car  loaded  with  interstate  freight 

To    an    empty    car    brought    into    a  until  its  use  in  moving  the  shipment  is 

station   in   an   interstate   train,   left   in  ended,  notwithstanding  the  transit  may 

the   switch   yards   over   night,   and   the  be    temporarily,    but    not    indefinitely, 

next  day  taken  out  in  another  interstate  suspended;    and  this,  whether  the  ulti- 

train.     Erie  R.   Co.   v.   Russell    (1910)  mate    destination    of    the    shipment    be 

106   C.   C.   A.   160,   183   Fed.   722.     The  near   to   or   remote   from   the   point   of 

fact  that  the   accident  occurred  during  suspension.    Chicago,  M.  £  St.  P.  R.  Co. 

.switching    operations,    and    not    during  v.    Voelker    (1904)    70   L.R.A.    264,    65 

the   regular    eastern    or   western   move-  C.    C.    A.    226,    129    Fed.    522;    United 

ment  of  the  freight  train,  does  not  affect  States  v.  Western  &  A.  R.  Co.    (1910) 

the  application  of  the  statute.  184  Fed.  336;   Chicago,  M.  <&  St.  P.  R. 

To  an  interstate   traffic   car   received  Co.  v.  United  States    (1908)    20  L.R.A. 

from    another    company    by    defendant,  (N.S.)    473,  91  C.  C.  A.  373,   165  Fed. 

while  being  hauled  from  one  of  its  yards  423. 

to  another  for  the  purpose  of  being  put  To  a  defective  car,  hauled  in  a  train 

in  a  train  and  forwarded  to  its  deatina-  that  contains  cars  that  are  being  used 

tion  in  another  state.     United  States  v.  in  moving  interstate  commerce.    Breske 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  (1905)  v.  Minneapolis  &  St.  L.  R.  Co.    (1911) 

143  Fed.  360.  115  Minn.  386,  132  N.  W.  337;   United 

To   a  foreign   freight   car,   moved   liy  States  v.  Western  &  A.  R.  Co.    (1910) 

one   railroad   company    from   one   state  184  Fed.   336;    United  States  v.  Balti- 

into  another,   loaded,"  and   delivered   to  more  &  0.  R.  Co.   (1909)   170  Fed.  456; 

■defendant   company,   and   by   defendant  Erie  R.   Co.  v.  Russell    (1910)    106   C. 

to   the   consignee,   and   after   being   un-  C.  A.  160,  183  Fed.  722. 

loaded,  placed  by  defendant  on  a  switch  To    a    car    containing    only    domestic 

track,    and    afterwards    redelivered    to  commerce,  but  hauled  in  a  train  with 

the  original  company,   again  loaded  by  other    cars    containing    interstate    com- 

it,  and  returned  into  the  state  whence  merce.     'Norfolk  &  W.  R.  Co.  v.  United 

it  came.    Johnson  v.  Great  Northern  R.  States    (1910)    101   C.   C.   A.    249,    177 

Co.    (1910)    102  C.  C.  A.  89,  178  Fed.  Fed.  623. 

'643.  To  a  train  composed  of  cars,  some  of 

To   a  freight  train  scheduled  to  run  which  are  and  some  of  which  are  not, 

regularly    between    points    in    different  engaged    in    interstate    traffic.      United 

states.     United  States  v.  Chicago  Great  Slates  v.  Erie  R.  Co.    (1909)    166  Fed. 

Western  R.   Co.    (1908)    162  Fed.   775.  352. 

To  a  defective  car  or  engine  used  in  To    all    cars    regularly   used    on    any 

moving  a  box  car  from  one  switch  track  railroad    engaged     in     interstate     com- 

to  another  in  defendant's  yards,  to  be  merce,  not  only  while  actually  in  use  in 

loaded  with  merchandise   for   shipment  such  commerce,  but  at  all  times  when 

Into    another    state.      Breske    v.    Min-  in  use  on  such  road,  and  even  when  be- 

neapolis  &   St.  L.   R.   Co.    (1911)    115  ing  moved  between  different  points   in 

lilinn.  386,  132  N.  W.  337.  the  same  state.     United  States  v.  Great 

To  a  car  loaded  with  coal,  to  be  de-  Northern  R.  Co.   (1906)    145  Fed.  438; 
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Vnitv-d  States  v.  Colorado  &  X.  W.  /?.  repair  in  a  purely  intrastate  train,  corn- 
Co.  (1907)  15  L.R.A.  (N.S.)  167,  83  posed  only  of  such  cars,  or  while  on  a 
C.  C.  A.  27,  157  Fed.  321,  13  Ann.  Cas.  repair  track,  out  of  all  connection  with 
893;  United  States  v.  International  O.  vehicles  in  commercial  use.  Southern. 
N.  R.  Co.  (1909)  98  C.  C.  A.  392,  17*  R.  Co.  v.  Snyder  (1911)  109  C.  C.  A. 
Fed.  638;  Pacific  Coast  R.  Co.  v.  United  344,  187  Fed.  492. 

States   (1909)   98  C.  C.  A.  31,  173  Fed.  To  a  car  just  in  from  an  interstate 

448;   United  States  v.  Southern  R.  Co.  trip,  and  being  placed  in  the  yards  of 

(1908)    164  Fed.  347;   Southern  R.  Co.  a  manufacturer.     Campbell  v.  Chicaffo^ 

V.  United  States    (1911)    222  U.  S.  20,  R.  I.  &  P.  R.  Go.    (1909)   149  111.  App. 

56  L.  ed.  72,  32  Sup.  Ct.  Rep.  2;  Wabash  120,  judgment  affirmed  in    (1910)    243; 

R.   Co.  V.   United  States    (1909)    93  C.  111.  620,  90  N.  E.  1106. 

C.  A.  393,  168  Fed.  1;   Luken  v.  Lake  To   cars    standing   on    the    tracks    of 

Shore  &  M.  S.  R.   Co.    (1911)    248  111.  railroads    engaged    in    interstate    com- 

377,   140  Am.   St.   Rep.   220,   94   N.   E.  merce,  but  not  being  used  in  such  com- 

175,  21  Ann.  Cas.  82.  merce.     Breske  v.  Minneapolis  &  St.  L.. 

To    a    belt    line    railroad    physically  R.   Go.    (1911)    115  Minn.  386,   132  N. 

connected  with  other  railroads  so  as  to  W.  337. 

form  a,  continuous  highway  across  state  To  cars  colliding  in  a  railroad  yard, 
lines  on  which  interstate  traffic,  loaded  where  there  is  no  proof  that  the  engine 
on  interstate  cars,  is  moved  from  orig'n  and  cars  in  collision  were  used  in  inter- 
to  destination  without  change  of  cars,  state  commerce.  Rosney  v.  Erie  R.  Co. 
Belt  R.  Co.  V.  United  States  ( 1909 )  22  ( 1905 )  68  U.  C.  A.  155,  135  Fed.  311. 
L.R.A.(N.S.)  582,  93  C.  C.  A.  666,  168  To  cars  loaded  with  rails  shipped 
Fed.  542.  from  one  state  to  another,  and  held  at 

To    a    terminal    company    which    re-  points  on  the  road  until  the  rails  were 

ceived  cars  of  coal  coming  from  another  needed  as  the  work  progressed.     Goley 

state,    and    delivered    them    within    its  v.  Kansas  City  Southern  R.  Co.   (1906) 

yards  to  the  engines  of  a  railway  com-  43  Tex.  Civ.  App.  488,  95  S.  W.  96. 

pany.      United    States   v.    Northern   P.  To  a  car  with  defective  brakes,  merely 

Terminal  Co.  (1906)  144  Fed.  861.  because  there  was   in  the  train   a  car 

To   a   car   generally   used   in  moving  containing      an      interstate      shipment, 

interstate  traffic,  although  not  actually  United    States    v.    Illinois    G.    R.    Go. 

so  engaged  at  the  time  when  the  offense  (1908)   166  Fed.  997. 

is  charged  as  being  committed.     United  To  a  car  not  shown  to  have  been  ever 

States  V.  Chicago  &  N.  W.  R.  Co.  ( 1907 )  used  or  to  be  intended  for  use  in  inter- 

157  Fed.  616.  state  commerce.     United  States  v.  Erie 

To  the  cars  of  an  interstate  railroad,  R.  Co.   (1909)    166  Fed.  352. 

which   are   generally   used   interchange-  To    cars    of    an    interstate    railroad 

ably  and  indiscriminately  in  both  inter-  while  actually  devoted  to  intrastate  use, 

state     and     intrastate     traffic,     while  even   though   not  set   apart  solely   and 

employed  commercially  and  in  such  in-  specifically  for  such  use.     Southern  R^ 

discriminate    and    interchangeable    use.  Co.  v.  Snyder  (1911)   109  C.  C.  A.  344, 

Southern  R.  Go.  v.  Snyder  (1911)    109  187  Fed.  492. 

C.  C.  A.  344,  187  Fed.  492.  To  a  narrow  gauge  railroad,  wholly 

Empty  cars  being  moved  to  repair  in  one  state,  receiving  freight  from  an- 
shops  for  the  purpose  of  having  them  other  road  without  through  bills  of  lad- 
placed  in  condition  to  comply  with  the  ing.  United  States  v.  Geddes  ( 190J ) 
safety-appliance  acts,  in  order  not  to  65  C.  C.  A.  320,  131  Fed.  452. 
be  subject  to  the  acts,  must  be  wholly  Where  the  evidence  is  conflicting  as- 
excluded  from  commercial  use  them-  to  whether  the  given  car  was  engaged 
selves,  and  from  connection  with  other  in  interstate  commerce,  evidence  mere- 
vehicles  which  are  commercially  em-  ly  of  a  defect  in  couplers  of  an  auto- 
ployed.     Ibid.  matic   description  will   not   support  air 

The  act  has  been  held  not  to  apply  to  averment  of  a  violation  of  the  act. 
the  necessary  movement  of  a,  defective  Kansas  City,  M.  &  B.  R.  Go.  v.  FUppo 
car  for  the  purpose  alone  of  repair.  (1903)  138  Ala.  487,  35  So.  457. 
United  States  v.  Rio  Grande  Western  It  has  been  held  that  a  car  loaded 
R.  Go.  (1909)  98  C.  C.  A.  293,  174  Fed.  with  intrastate  traffic,  hauled  on  an 
399.  interstate  track,  is  not  exclusively  con- 
To  cars   being  hauled  to  a  place  of  trolled  by  the  Federal  act,  but  is  also 
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the  required  percentage  of  power  brakes ;  *'  nor  does  it  forbid  the 
use  of  train-brake  cars  with  their  air  "cut  out"  when  associated  with 
the  required  percentage  of  power  brake  cars  in  working  order.**  In 
order  to  recover  against  a  railroad  company  for  failure  to  have  a 
train  equipped  with  air  brakes  as  required  by  the  Federal  statute, 
such  failure  must  have  been  the  proximate  cause  of  the  injury.** 
The  Illinois  statute  requiring  brakes  upon  "any  train  of  cars  for  the 
transportation  of  merchandise  or  other  freight"  does  not  apply  to 
the  making  up  of  trains  in  a  yard.**  In  South  Carolina  eight- 
wheeled  gondola  or  flat  cars  are  not  excepted  from  the  statute  re- 
quiring brakes  to  be  placed  on  every  freight  car  other  than  four- 
wheeled  freight  cars.*'' 

It  has  been  held  that  no  liability  existed  under  the  Canadian  act 
requiring  continuous  brakes  on  passenger  trains,  where  the  train 
causing  the  injury  was  not  a  passenger  train,  and  the  accident  was 
caused  by  reason  of  the  engineer's  failure  to  see  and  act  on  the  con- 
ductor's signal.** 

e.  Automatic  couplers. — Couplers,  to  come  within  the  provisions 
of  the  Federal  act,  must  be  so  constructed  as  to  be  manipulated  Avith- 
out  the  necessity  of  a  man  placing  his  body  in  a  position  of  danger,** 
and  the  statute  applies  to  both  coupling  and  uncoupling. °°  It  re- 
quires each  end  of  a  car  to  be  equipped  with  proper  couplers.^'  Loco- 
within  the  Ohio  statute  requiring  au-  of  men  going  between  the  ends  of  the 
tomatic  couplers.  Detroit,  T.  &  I.  R.  cars,"  which  are  the  test  of  compliance 
Go.  V.  State    (1909)    31  Ohio  C.  C.  20.    with    §    2    of   the    satety-appliance    act, 

43  United  States  v.  Baltimore  d  0.  R.  apply  to  both  coupling  and  uncoupling; 
Co.  (1910)  176  Fed.  114.  Proof  of  the  and  if  read  as  it  should  be,  with  .1. 
mere  fact  that  hand  brakes  were  used  comma  after  the  word  "uncoupled,"  this 
on  a  particular  gi-ade  would  not  be  evi-  becomes  entirely  clear.  Uwited  States 
dence  that  the  trains  were  not  properly  v.  Lacher  (1890)  134  U.  S.  624,  33  L. 
equipped  with  the  requisite  number  of  ed.  1080,  10  Sup.  Ct.  Rep.  625;  John- 
power-brake  ears.  son  v.  Southern  P.   Co.    (1904)    196  U. 

«Ibid.  S.   1,   49  L.  ed.   363,  25   Sup.  Ct.  Rep. 

45  Lyon  V.  Charleston  &  W.  G.  R.  Go.    158. 

(1906)  —  S.  C.  — ,  56  S.  E.  18.  The  mischief  to  be  prevented   rested 

46  Chicago  &  E.  I.  R.  Go.  v.  Moloney  quite  as  much  in  the  act  of  coupling  as 
(1898)   77  111.  App.  191.  in  the  act  of  uncoupling.     Chicago,  M. 

iT  Mew    V.    Charleston    &    S.    R.    Go.  &  St.  P.  R.  Co.  v.   Voelker    (1904)    70 

(1898)    55  S.  C.  90,  32  S.  E.  828.  L.R.A.  264,  65   C.  C.  A.  226,   129  Fed. 

48  Muma  V.  Canadian  P.  R.  Co.  ( 1907 )  522. 

14  Ont.  L.  Rep.  147.  Bl  United  States  v.  Central  of  Georgia 

iBUrdted   States   v.    'Nevada    County  R.    Co.    (1907)    157    Fed.    893;    United 

Narrow  Gauge  R.  Co.   (1908)    167  Fed.  States  v.  Atchison,  T.  &  8.  F.  R.  Go. 

695;    Urdted  States  v.  Louisville  &  N.  (1908)   167  Fed.  696;   United  States  v. 

R.    Co.     (IX    C;    1908)     162    Fed.    185,  Southern  P.  Co.    (1908)    167  Fed.  699; 

affirmed  in  (1909)   98  C.  C.  A.  664,  174  United  States  v.  Baltimore  &  0.  R.  Co. 

Fed.  1021.  (1909)   170  Fed.  456. 

60  The  words,  "without  the  necessity 
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motives  must  be  equipped  with  automatic  couplers,  within  the  mean- 
ing of  the  Federal  act,^*  but  not  under  the  Iowa  statute.'*  Loco- 
motives under  the  former  statute  need  not,  however,  have  automatic 
couplers  at  both  ends.'*  The  use  of  a  switch  engine  without  uncoup- 
ling levers  has  been  held  not  a  violation  of  the  Federal  statute, 
especially  where  it  can  be  imcoupled  without  the  necessity  of  going 
between  it  and  the  car  to  be  coupled.'*  The  Federal  act  is  not 
limited  to  injuries  to  the  person,  but  applies  as  well  where  death 
results  from  such  injuries.'^  The  statutes  does  not  require  the  draw- 
bars of  fully  loaded  cars  to  be  of  a  uniform  height.'''  And  it  has 
been  held  that  an  electric  railway  need  not  maintain  drawbars,  heavy 
base  framework,  or  buffers  on  the  front  end  of  its  motors  or  cars, 
unless  it  intends  to  couple  or  uncouple  ears  to  that  end."  A  logging 
train  containing  a  car  the  height  of  the  coupling  of  which  exceeded 
25  inches  from  the  rails  has  been  declared  not  within  the  exception 
to  the  Federal  statute  applying  to  logging  cars.'®     And  the  statute. 


^"Johnson  v.  Southern  P.  Co.  (1904) 
196  U.  S.  1,  49  L.  ed.  363,  25  Sup.  Ct. 
Rep.  158. 

The  fact  that  locomotives  are  else- 
•where  in  the  act  required  in  specific 
terms  to  be  equipped  with  power  driv- 
ing-wheel brakes  does  not  show  that 
locomotives  were  intended  to  be  ex- 
cluded from  the  provision  requiring  au- 
tomatic couplers.     Ibid. 

63  Bryce  v.  Burlington,  G.  B.  &  N.  R. 
Co.  (1903)  119  Iowa,  274,  93  N.  W. 
•275,  holding  that  §§  2079-2082  of  the 
Iowa  Code  do  not  require  engines  to 
be  equipped  with  automatic  couplers. 
Section  2083  does  not  take  away  the 
•defense  of  assumption  of  risk  where  the 
injury  was  caused  by  the  absence  of 
such  couplers  from  the  engine. 

51  Waiash  R.  Co.  v.  United  States 
(1909)    97  C.  C.  A.  284,  172  Fed.  864. 

56  United  States  v.  Montpelier  &  W. 
R.  R.  Co.   (1910)   175  Fed.  874. 

66  MoUle,  J.  &  K.  C.  R.  Co.  v.  Brom- 
ierg    (1904)    141  Ala.  258,  37  So.  395. 

57  In  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Taylor  (1908)  210  U.  S.  281,  52  L.  ed. 
1061,  28  Sup.  Ct.  Rep.  616,  the  court 
said:  "We  think  that  it  requires  that 
the  center  of  the  drawbars  of  freight 
cars  used  on  standard  gauge  railroads 
shall  be,  when  the  cars  are  empty,  34 J 
inches  above  the  level  of  the  tops  of  the 
rails;  that  it  permits,  when  a  car  is 
partly  or  fully  loaded,  a  variation  in 
the  height  downward,  in  no  case  to  ex- 


ceed 3  inches;  that  it  does  not  require 
that  the  variation  shall  be  in  proportion 
to  the  load,  nor  that  a  fully  loaded  car 
shall  exhaust  the  full  3  inches  of  the 
maximum  permissible  variation,  and 
bring  its  drawbars  down  to  the  height 
of  314  inches  above  the  rails.  If  a 
car,  when  unloaded,  has  its  drawbars 
34J  inches  above  the  rails,  and,  in  any 
stage  of  loading,  does  not  lower  its 
drawbars  more  than  3  inches,  it  com- 
plies with  the  requirements  of  the  law. 
If,  when  unloaded,  its  drawbars  are  of 
greater  or  less  height  than  the  standard 
prescribed  by  the  law,  or  if,  when 
wholly  or  partially  loaded,  its  drawbars 
are  lowered  more  than  the  maximum 
variation  permitted,  the  car  does  not 
comply  with  the  requirements  of  the 
law." 

The  act  of  Congress  does  not  require 
that  the  draft  line  of  cars  used  in  inter- 
state commerce  should  be  even,  but  re- 
quires that  the  centers  of  the  drawbars 
should  be  of  the  standard  and  uniform 
height  mentioned  in  the  act.  The  act 
says  nothing  about  draft  line,  but  re- 
quires that  the  center  of  the  drawbars 
should  be  of  uniform  height,  with  the 
exception  that  a  variation  is  permitted 
between  loaded  and  unloaded  cars.  Neal 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  (1903) 
71  Ark.  445,  78  S.  W.  220. 

68  Campbell  v.  Spokane  &  1.  E.  R.  Co. 
(1911)   188  Fed.  516. 

69  Bctterly  V.  Boyne  City,  G.  &  A.  R. 
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it  has  been  asserted,  does  not  apply  to  injuries  received  as  the  result 
•of  a  collision.^"  The  substitution  of  a  short  or  "stub  pilot"  for  a 
long  pilot,  in  order  to  equip  an  engine  with  an  automatic  coupler, 
,has  been  held  not  to  constitute  actionable  negligence  of  an  interstate 
railroad,  although  the  engine  happens  to  be  employed  for  a  time  in 
"open  range  country"  where  cattle  roam  at  will,  and  the  change  is 
ithe  cause  of  overturning  the  engine  by  collision  with  cattle,  which 
results  in  the  killing  of  the  fireman.®^  Failure  to  equip  with  auto- 
matic couplers  must  have  been  the  proximate  caiTse  of  the  injury,  to 
entitle  the  plaintiff  to  recover.®^  And  whether  such  failure  is  the 
proximate  cause  may  be  a  question  for  the  jury.^^ 

In  l^ebraska  a  railroad  company  might  use  cars  not  equipped  with 
rautomatic  couplers  prior  to  January  1,  1895,  provided  such  cars 
were  not  first  sent  out  for  use  in  the  state  after  the  taking  effect  of 
Sess.  Laws  1891,  chap.  19,  making  it  unlawful  to  put  into  use  in 
the  state  any  new  cars,  or  cars  sent  into  the  shop  for  general  repairs, 
not  equipped  with  such  couplers.®* 

/.  Grab  irons. — The  Federal  safety-appliance  act,  requiring  grab 
irons  or  hand  holds  on  cars,  has  been  held  to  apply  to  passenger  cars.®' 
The  act  requires  hand  holds  to  be  provided  both  at  the  ends  and 
sides  of  cars,  and  it  has  been  held  violated,  although  a  brake  lever 
•which  was  provided  might  serve  as  a  hand  hold.®® 

But,  on  the  contrary,  it  has  been  declared  that  if,  in  the  absence 
■of  a  grab  iron,  a  ladder  or  a  brake  lever  affords  equal  protection,  the 
statute  is  satisfied.®'' 

Co.    (1909)    158  Mich.  385,  122  N.  W.  ea  Donegcm  v.  BMvmore  &  N.  Y.  R. 

i635.  Co.    (1908)    91  C.  C.  A.  555,  165  Fed. 

so  Campbell  v.  Spohme  &  I.  E.  B.  Co.  869. 

.(1911)    188  Fed.  576.  ^*  Thompson   v.    Missouri   P.    R.    Co. 

eiBHggs  v.  Chicago  &  N.  W.  R.  Co.  (1897)    51  Neb.  527,  71  N.  W.  61. 

(1903)   60  C.  C.  A.  513,  125  Fed.  745.  eij^orfolk   d    W.    R.    Co.   v.    United 

'The  court  said :    "As  locomotive  engines  States    (1910)    101   C.   C.  A.   249,   177 

are  liable  to  be  used  on   any   portion  Fed.  623;    United  States  v.  Norfolk  & 

of  a  railroad,  and  as  they  may  be  needed  W.  R.  Co.   ( 1910 )   184  Fed.  99. 

sX    any    moment    to    handle    interstate  66  The   act   is   violated  by  failure  to 

traffic,  we  think  that  an  interstate  car-  provide    hand    holds    at    the   sides    and 

rier    like    the    defendant    company    is  near  the  rear  end  of  a  tender,  although 

entitled  to   have  all   of   its  engines   so  the  tender  is  equipped  with  a  running 

■equipped   that   they   may   at   any   time  board    and    an    uncoupling    lever    bar 

be  used  in  such  service  without  viola-  which    might    serve    as    a   hand    hold, 

tion  of  the  act  of  Congress,  and  that  it  United  States  v.  Baltimore  &  0.  R.  Co. 

ioannot   be   found   guilty    of   negligence  (1910)    184  Fed.  94. 

in  so  doing."  ^''  United  States  v.   Boston  &  M.  R. 

62  Tork  V.  St.  Lows,  I.  M.  &  8.  R.  Co.  Co.  (1909)   168  Fed.  148. 
(1909)    86  Ark.   244,   110   S.   W.   803; 
Voelker  v.  Chicago,  M.  &  St.  P.  B.  Co. 
<1902)   116  Fed.  867. 
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The  effect  of  the  amendment  to  the  safety-appliance  act,  it  is  said,, 
was  to  define  the  use  of  cars  upon  which  grab  irons  were  to  be  placed 
in  similar  language  to  that  used  in  §§  1  and  2  of  the  original  safety- 
appliance  act.  It  left  no  room  for  a  distinction  between  the  hauling 
of  a  car  actually  engaged  in  interstate  commerce  and  the  hauling  of  a 
car  which  is  generally  used  in  moving  interstate  commerce,  although 
not  actually  so  engaged  at  the  time  when  the  offense  is  charged  as 
being  committed.*'  But  a  car  not  equipped  with  grab  irons  has  been 
held  not  used  "in  connection"  with  a  car  used  in  interstate  traffic^ 
within  the  meaning  of  the  act,  where  they  were  used  in  different 
parts  of  the  train,  and  not  in  position  to  be  coupled  or  uncoupled.** 

In  Illinois  the  proper  use  of  a  grab  iron  has  been  held  not  limited 
to  the  very  act  of  coupling  cars  under  the  safety-appliance  act  of 
that  state.'"' 

1879.  Competency  of  employees. — In  many  of  the  jurisdictions  en- 
actments have  been  passed  in  respect  to  the  competency  of  railroad 
employees.  The  majority  of  these,  as  will  be  seen,  have  reference 
to  the  habits  of  the  employee  in  respect  to  temperance.^ 

The  intoxication  of  an  engineer  has  been  held  a  defense  to  an 
action  by  him  against  the  company  for  injuries,  under  the  statutes 

68  United  States  v.  Chicago  £  N.  W.  railway  company  is  to  employ  a  tele- 
R.  Co.   (1907)   157  Fed.  616.  graph  operator  under  eighteen  years  of 

69  Urdted  States  v.  Illinois  C.  B.  Go.  age,  nor  one  who  has  not  had  one  year's 
(1908)   166  Fed.  997.  experience. 

10  The  fact  that  a.  switchman  uses  a  Maine. — Rev.  Stat.   1903,  chap.  52,  § 

grab    iron   while    opening   the    knuckle  74.    Any  person  in  charge  of  a  locomo- 

of  the  coupling  device  when  the  cars  are  tive    engine,    or    acting    as    conductor, 

several  hundred  feet  apart  will  not  re-  brakeman,     motorman,     or     switchman, 

lieve  the  company  from  liability  from  a  who  is   intoxicated  while  employed  on 

resulting    injury,    on    the    theory    that  a  railroad,  is  subject  to  a  fine. 

this  was  an  improper  use  of  the  grab  Ma^sacJuusetts. — Rev.  Laws  1902,  chap, 

iron.     Campbell  v.  Chicago,  B.  I.  d   P.  Ill,    §    221.      A    railroad    corporation 

R.   Co.    (1910)    243   111.   620,  90  N.   E.  shall   not   employ   any   person   or  keep 

1106.  him  in  its  employ  in  a  position  which 

1  AJaftama. — Civ.    Code   1907,    §   5481  requires    the    employee    to    distinguish 

(3448).     An  applicant  for  employment  form   or    color    signals,    unless    he   has 

as  train  despatcher,  engineer,  conductor,  been   examined   for   color   blindness    or 

fireman,  flagman,  brakeman,  trackman,  other   defect   of   sight  by   -a,   competent 

or  switchman  is  to  be  subjected  to  ex-  person  employed  hy  the  corporation,  and 

amination      respecting      his      capacity,  has  received  a  certificate  that  he  is  not 

moral    character,    etc.,    and    respecting  disqualified  for   such  position  by  color 

his   ability   to   distinguish   objects   and  blindness  or  other  defect  of  sight, 

color.       (Laws    1887,    chap.    47;    Laws  Michigan. — Comp.  Laws,  §  6284.     No 

1887,  chap.  59;  Laws  1893,  chap.  241.)  person   to   be   employed   in  any   of  the 

Colorado. — Laws  1891,  p.  280.     Rail-  operating  departments  who  uses  intox- 
way   companies  not  to  employ   a   tele-  icating  drinks  as  a  beverage, 
graph  operator  under  eighteen  years  of  Neio  York. — Railroad  law,  §  42.    Men 
age,  nor  one  who  has  not  had  one  year's  over  twenty-one  years  of  age,   not  ad- 
experience,  dieted  to  intoxicating  liquors,  may  be 

Georgia. — ^Laws  1890,  chap.  148.    No  employed  as  car  drivers,  motormen,  or 
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of  North  Carolina,  making  it  a  misdemeanor  for  an  engineer  to  be 
in  charge  of  a  locomotive  while  intoxicated.^ 

As  to  the  master's  duty  at  common  law  to  employ  competent  serv- 
ants, see  chapter  xlvi.^  ante. 

1880.  System. —  a.  Generally. — Some  miscellaneous  provisions  reg- 
ulating the  system  of  operation  of  railroads  have  been  enacted. 

England.— Railway  act,  51,  Viet.  chap.  29,  §  13.  It  is  provided  tliat  when  a 
train  is  run  reversed  in  a  city,  a  town,  or  village,  the  company  shall  station  on 
the  last  car  a  person  who  shall  notify  persons  standing  on  the  crossing  or  track 
of  the  approach  of  the  train. 

Maine.— Rev.  Stat.  1903,  chap.  52,  §  71.  No  car  disconnected  from  a,  train 
shall  be  left  or  permitted  to  remain  standing  on  the  main  track  of  a  railroad 
unless  accompanied  by  danger  signals  which  are  to  be  constantly  attended  by 
■employees. 

Michigan. —  Comp.  Laws  1897,  §  6286.  Copies  of  rules  and  regulations  shall 
le  furnished  to  employees.  This  provision  merely  prescribes  a  duty  which  exists 
at  common  law.     See  §§  1119,  1132,  ante. 

Ontario. — Rev.  Stat.  Can.  1906,  chap.  37.  Railroad  companies  required  to 
have  lights  on  cars  moving  backward  in  cities,  towns,  or  villages,  or  to  station 
lookouts  to  warn  people  of  the  approach  of  the  car. 


gripmen,  or  in  any  other  capacity,  if 
fit  and  competent  therefor.  Applicants 
for  positions  to  be  examined  and  tested. 

Laws  1896,  chap.  112,  §  41.  Misde- 
meanor for  any  person  or  association 
engaged  in  the  carriage  of  passengers 
or  property  to  employ  person  addicted 
to  intoxicating  liquors. 

'North  Carolina. — ^Laws  of  1907,  chap. 
330;  Pell's  Revisal  1908,  §  3758.  Any 
train  despatcher,  telegraph  operator, 
engineer,  fireman,  flagman,  brakeman, 
■switchman,  conductor,  motorman,  or  any 
employee  of  any  steam,  street,  suburban, 
or  interurban  railway  company  who 
■shall  be  intoxicated  while  engaged  in 
running  or  operating,  or  assisting  in 
running  or  operating,  any  railway  train, 
shifting  engine,  street  or  electric  car, 
shall  be  guilty  of  a  misdemeanor. 

0;wo.— Gen.  Code,  1910  §  9005.  En- 
gineers who  are  in  the  habit  of  becom- 
ing intoxicated  not  to  be  employed. 

Sec.  12,548  (Bates's  Anno.  Stat.  3365- 
■9).  Similar  to  Massachusetts  provision 
forbidding  employment  of  color-blind 
persons. 

Sec.  12,551.  Flagmen,  hostlers,  or 
assistant  hostlers  must  be  able  to  read, 
write,  and  speak  the  English  language. 

Laws  1891,  p.  320.  Railway  com- 
panies not  to  employ  as  conductor  a 
-man  who  has   not  had  two  years'  ex- 


perience as  trainman,  nor  as  an  en- 
gineer a  man  who  has  not  had  three  as 
fireman. 

Vermont.— Puh.  Stat.  1906,  §  4406. 
Man  using  intoxicating  liquors  not  to 
be  employed  as  conductor,  engineer, 
brakeman,  switchman,  semaphore  or 
other  signalman,  train  despatcher,  tele- 
graph operator  who  receives  train 
orders,  motorman  or  operator  of  an 
electric  car. 

Washington. — Rem.  &  Ball.  Codes  & 
Stat.  §  9071  (Laws  1901,  p.  215,  §  1. 
Cf.  Laws  1897,  p.  17,  §  1).  Hereafter 
street  railway  or  street-car  companies, 
or  street-car  corporations,  shall  employ 
none  but  competent  men  to  operate  or 
assist  as  conductors,  motormen,  or  grip- 
men  upon  any  street  railway  or  street- 
car line  in  this  state. 

Sec.  8682  (Laws  1899,  p.  49,  §  1; 
Laws  1907,  p.  265,  §  1).  Flagmen  must 
be  able  to  read,  write,  and  speak  the 
English  language. 

8  This  is  true  although  the  engineer 
was  injured  before  his  attempt  to  get 
upon  the  engine  and  to  take  charge  of 
it  had  proceeded  far  enough  to  render 
him  amenable  to  prosecution  under 
the  statute.  Seaboard  Air-IAne  R.  Co. 
V.  Chwpman  (1908)  4  Ga.  App.  706,  62 
S.  E.  488. 
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The  Canadian  statute  requiring  lights  on  the  rear  end  of  a  backing- 
train  in  a  city,  town,  or  village,  or  a  lookout  to  warn  persons  of  its 
approach,  have  been  held  to  be  for  the  benefit  of  employees  of  the 
road  as  well  as  the  public.^ 

h.  "Full-crew"  statutes. — In  the  following  jurisdictions  provisions 
regulating  the  number  of  men  forming  train  crews  have  been  passed : 

Arkansas.— Acts  of  1909,  p.  899.  It  is  provided  that  all  railroads  whose  line- 
or  lines  are  over  100  miles  in  length,  engaged  in  hauling  passenger  trains  con- 
sisting of  three  or  more  cars,  must  equip  the  same  with  a  crew  consisting  of  not 
less  than  an  engineer,  a  fireman,  a  conductor,  a  porter,  and  a  flagman  or  brake- 
man. 

Acts  of  1907.  All  railroads  over  50  miles  in  length,  engaged  in  hauling  freight 
trains  consisting  of  twenty-five  cars  or  more,  are  required  to  equip  the  same 
with  a  crew  consisting  of  not  less  than  an  engineer,  a  fireman,  a  conductor,  and 
three  brakeman. 

Indiana.— Burns's  Anno.  Stat.  1909,  §  5296  (Acts  1907,  p.  18).  Passenger 
trains  of  five  or  more  cars  must  have  a  crew  consisting  of  one  engineer,  one  fire- 
man, one  conductor,  one  brakeman,  and  one  flagman,  and  the  latter  two  em- 
ployees shall  not  be  required  to  perform  the  duties  of  baggage  masters  or  ex- 
press messengers. 

Sec.  5295  (Laws  1907,  p.  18).  Railroad  companies  must  provide  a  crew  con- 
sisting of  one  conductor,  one  engineer,  one  flreman,  two  brakemen,  and  one  flag- 
man on  every  freight  train  of  more  than  50  cars,  exclusive  of  the  caboose  and 
engine;  on  trains  of  less  than  50  cars,  the  same  crew  with  one  less  brakeman. 

Maine.— Rev.  Stat.  1903,  chap.  52,  §  70.  No  train  of  passenger  cars  moved 
by  steam  shall  be  run  without  one  trusty  and  skilful  brakeman  to  every  two  cars. 

Nebraska.— Comp.  Stat.  1911,  §  4690sl.  It  shall  be  unlawful  for  any  rail- 
road company  to  operate  outside  of  the  yard  limits,  any  passenger,  mail,  or  ex- 
press train  carrying  passengers,  whose  regular  equipment  consists  of  more  than 
five  cars,  with  a  crew  consisting  of  less  than  one  engineer,  one  fireman,  one  con- 
ductor, one  brakeman,  and  one  flagman. 

Sec.  4690s2.  It  shall  be  unlawful  for  any  railroad  company  to  operate  outside 
of  yard  limits  any  freight  train  which  is  not  manned  with  a  crew  consisting  of 
one  engineer,  one  fireman,  one  conductor,  and  two  brakemen. 

New  York. — A  statute  of  this  character  was  passed  by  the  legislature  in  the 
session  of  1913. 

North  Dakota.— Rev.  Code  1905,  §  4307.  It  shall  be  the  duty  of  every  corpo- 
ration operating  a  railway  which  has  not  complete  air  equipments  in  good  order 
on  all  rolling  stock  in  use  on  said  road  to  furnish  at  least  two  brakemen  to  each 
freight  train  consisting  of  forty-five  cars;  and  it  shall  be  the  duty  of  said  com- 
pany to  furnish  an  extra  brakeman  on  said  freight  train  for  every  ten  cars  or 
fraction  thereof  in  excess  of  said  forty-five  cars;  provided,  that  this  section  shall 
not  apply  to  any  train  which  has  therein,  equipped  with  air  brakes,  a  suflScient 
number  of  cars  to  render  hand  brakes  unnecessary  in  the  ordinary  stoppage  of 
trains.     [1895,  chap.  94,  §  1;  R.  C.  1899,  §  2987.] 

i  Lomond   v.    Grand    Trunk    B.    Co.     (1908)    16  Ont.  L.  Rep.  365. 
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Ohio.— Gen.  Code  1910,  §  12,553.  Passenger  trains  of  not  over  five  cars  must, 
have  a  crew  of  one  engineer,  one  fireman,  one  conductor,  and  one  brakeraan;  if 
the  train  consists  of  more  than  five  ears,  there  shall  be  one  additional  brakeman. 

Soutli  Carolina.— Code  1912,  §  3217.  Every  railroad  corporation  shall  cause 
to  be  stationed  on  every  passenger  train  trusty  and  skilled  brakemen  equal  in 
number  at  least  to  one  for  every  two  cars  in  the  train,  except  on  passenger  trains, 
where  power  brakes  are  used,  and  one  such  brakeman  on  the  last  car  of  every 
freight  train,  which  must  always  be  equipped  with  a  good  and  sufficient  brake. 

Texas.— Acts  1907,  p.  92,  §  1.  Passenger  trains  to  have  crew  consisting  of  at 
least  one  engineer,  one  fireman,  one  conductor,  and  one  brakeman. 

§  2.  Freight  trains  to  have  crew  consisting  of  at  least  one  engineer,  one  fire- 
man, one  conductor,  and  two  brakemen. 

§  3.  Outside  of  yards,  a  light  engine  shall  have  crew  consisting  of  one  engineer, 
one  fireman,  and  one  conductor. 

The  Indiana  "full  crew"  act  has  been  held  to  apply  to  all  trains 
operated  within  the  state,  although  starting  in  another  state,  and 
passing  through  Indiana  to  a  point  beyond.* 

1881.  Health  of  employees.—  The  statutes  having  to  do  with  the 
health  of  employees  may  be  divided  into  the  following  classes : 

(1)  Those  requiring  the  company  to  provide  shelter  for  the  em- 
ployees engaged  in  construction  or  repair  work.* 

Under  the  Arkansas  act  it  has  been  held  that  the  phrase,  "where 
such  work  is  permanently  done,"  means  where  constantly  done,  and 
the  phrase  "permanently  employed"  means  regularly  employed,  and 
the  act  applies  to  repair  tracks  where  the  "running  repairs"  were 
made,  consisting  of  the  substitution  of  new  for  broken  parts  on 
cars,  and  supplying  missing  parts,  so  as  to  keep  the  cars  in  transit.^ 

(2)  Those  requiring  the  vestibules  of  street  cars  to  be  inclosed  in 
winter  to  protect  the  motorman  or  other  employees  from  the  weather  • 
in  a  few  of  these  it  is  also  required  that  the  vestibule  be  heated.* 

2  Pittsburgh,  0.  G.  &  St.  L.  R.  Co.  v.  Laws  of  1907,  chap.  283,  §  1.     Similar 

State    (1909)    172   Ind.   147,   87   N.   E.  in  terms  to  the  Arkansas  act. 

1034.  OJclahoma. — Comp.  Laws  1909,  §  4063a 

i  Arkansas.— Act  of  1905.     It  is  pro-  (act  of  March  27,  1909).    Railroad  com- 
vided  that  it  shall  be  unlawful  for  any  panies   required  to  erect  and  maintain 
railroad  company  or  corporation,  or  any  a  building  or   shed   over   repair   tracks 
other    person    owning,    controlling,    or  ^^^^^    equipment    is    being   built,    con- 
operating  any  railroad  within  the  state  gtructed,  or  repaired, 
to  build,  construct,   or   repair  railroad  Tea;as.-^Acts    1910     (31st    Leg.    4th 
equipment    ^'f  °"t    fl^t  f  ecting    and  ^^^.        g   ^                      gS 
maintaining  at  any  division  point  where  .  '               '.'        ^        ■  j.  . 
such  work  is  permanently  done,  a  build-  road  companies  to  provide  and  maintain 
ing  or  shed  over  the  repair  tracks,  so  building  or  sheds  for  protection  of  work- 
as  to  provide  that  all  men  permanently  men  engaged  in  constructing  or  repair- 
employed  in  the  construction  and  repair  ing  railroad  tracks  or  other  equipment, 
shall  be  under  shelter  during  inclement  *  8t.  Lotus,  I.  M.  &  S.  R.  Co.  v.  State 
.feather  (1908)  86  Ark.  518,  112  S.  W.  150. 

Kansas.— Gen.    Stat.    1909,    §    7127;  8  CoIotckZo.— Rev.  Stat.  1908,  §§  5439, 
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A  conductor  hurt  by  a  fall  from  a  car  cannot  recover  damages  for 
his  injuries  on  the  theory  that  the  company  failed  to  provide  a  car 


5440.  Employees  on  street  cars  to  be 
protected  by  vestibules,  etc. 

Cminecticut. — Act  June  11,  1897, 
chap.  241.  Railway  coramissionera  may 
direct  that  platforms  of  cars  be  inclosed 
by  gates  or  vestibules. 

Illinois. — Kurd's  Rev.  Stat.  1908,  p. 
2120  (Laws  1903,  p.  289).  All  street 
cars  shall  be  provided  during  the  months 
of  November  and  March,  inclusive,  with 
screens  or  vestibules  to  protect  the  em- 
ployees. 

Indiana. — Burns's  Anno.  Stat.  1908, 
§  5705  (act  June  28,  1895).  Every 
electric  street  car,  other  than  trail 
cars  which  are  attached  to  motor  cars, 
shall,  during  the  months  of  November, 
December,  January,  February,  and 
March  of  each  year,  be  provided,  at  the 
forward  end  thereof,  with  a  screen  con- 
structed of  glass  or  other  materials, 
which  shall  fully  and  completely  pro- 
tect the  driver,  or  motorman,  or  grip- 
man,  or  other  person  stationed  on  such 
forward  end,  and  driving,  guiding,  or 
directing  the  motive  power  by  which 
such  cars  are  propelled,  from  wind  and 
storm. 

Iowa. — Code  1897,  §  768.  From  No- 
vember 1st  of  each  year  to  April  1st 
following,  all  street  cars,  except  trailers, 
used  for  the  transportation  of  pas- 
sengers, to  be  provided  with  vestibules 
inclosing  the  front  platform  on  at  least 
three  sides,  for  the  protection  of  em- 
ployees operating  such  cars. 

Kansas. — Gen.  Stat.  1909,  §  7150.  All 
street  or  interurban  cars  during  the 
months  of  November,  December,  Janu- 
ary, February,  and  March  to  be  pro- 
vided with  an  inclosed  vestibule  for 
the  benefit  of  the  motorman  or  other 
employee  used  to  operate  the  propelling 
power  on  said  car;  the  vestibule  to  be 
heated  in  the  same  manner  as  the  in- 
terior of  said  car  at  all  times. 

Massachusetts. — Rev.  Laws  1902,  chap. 
112,  §  56.  All  street  cars  in  use  for 
the  transportation  of  passengers  in  De- 
cember, January,  February,  and  March, 
in  each  year,  shall  have  their  platforms 
inclosed  in  such  manner  as  to  protect 
the  motorman,  conductors,  or  other 
employees  who  operate  such  cars  from 
exposure  to  wind  and  weather,  in  such 
manner    as    the    board    shall    approve. 


(Laws  1900,  chap.  414,  amending  Laws 
1897,  chap.  452.) 

Michigan. — Comp.  Laws,  §  5522. 
Street  car  platforms  to  be  inclosed  from 
November  Ist  to  April  1st  of  each  year, 
to  protect  the  employees  from  exposure 
to  the  weather. 

Minnesota. — Rev.  Laws  1905,  §  5185. 
Laws  of  1893,  chap.  63,  §  1.  It  is  pro- 
vided (under  penalty),  that  street  rail- 
way companies  operating  electric,  cable, 
or  steam  cars,  requiring  the  constant 
service  of  persons  on  any  of  the  cars 
except  the  rear  platform,  provide  each 
ear  with  an  inclosure,  constructed  of 
wood,  iron,  and  glass,  or  similar  suit- 
able material,  sufficient  to  protect  such 
employees  from  exposure  to  the  in- 
clemency of  the  weather,  but  not  so  as 
to  obstruct  the  vision  of  the  person 
operating  the  ear,  at  all  times  between 
November  1st  and  April  1st  in  each 
year.  "Trailing  cars"  are  excluded 
from  this  requirement. 

Pronounced  constitutional  in  State  v. 
Smith  (1894)  58  Minn.  35,  25  L.R.A. 
759,  59  N.  W.  545. 

Missouri. — Rev.  Stat.  1909,  §  4889. 
Similar  to  the  Minnesota  act,  supra. 

Montana. — Rev.  Code  1907,  §  1727. 
In  same  terms  as  the  Michigan  act. 

Nebraska. — Comp.  Stats.  1907,  §§ 
10,682,  10,683.  Similar  to  the  Minne- 
sota statute,  supra. 

New  Hampshire. — Pub.  Stats.  1901, 
p.  531;  act  March  10,  1899,  chap.  69. 
Platforms  of  street  cars  to  be  inclosed 
during  certain  months. 

New  Jersey. — Act  May  11,  1897,  chap. 
190.  Platforms  of  electric  street  rail- 
ways to  be  inclosed  for  protection  in 
winter. 

New  York. — Railroad  law  1909,  §§ 
111,  Ilia.  Street  surface  cars,  except 
in  portions  of  New  York  city,  propelled 
by  electricity,  cable,  or  compressed  air, 
to  have  front  and  rear  platforms  in- 
closed. 

North  Carolina. — Laws  1901,  chan. 
743;  Pell's  Revisal  1908,  §  2615.  All 
street  cars  to  have  vestibule  fronts  dur- 
ing the  last  half  of  November,  and  dur- 
ing December,  January,  February,  and 
March. 

OMo.—GsTi.  Stat.  1910,  §  12,788;  act 
of  April  20,  1893,  90  Laws,  220,  §  1, 
amended  by  98  Laws  5.     It  is  provided 
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with  a  vestibuled  front,  as  required  by  the  ISTorth  Carolina  statute, 
"where  there  is  no  causal  relation  between  the  lack  of  a  vestibule  and 
the  accident.* 

So  it  has  been  held  that  the  Texas  act  requiring  the  forward  end 
■of  electric  cars  to  be  screened  during  certain  months  is  a  penal  stat- 
ute which  will  not  be  extended  beyond  the  plain  import  of  its  terms.* 

(3)   Those  requiring  seats  to  be  provided  for  employees  on  street 


'<;ars. 


(under  penalty)  that  every  electric 
iStreet  car  other  than  trail  cars,  which 
are  attached  to  motor  cars,  shall  be 
provided  during  the  months  of  Novem- 
iher,  December,  January,  February,  and 
March  of  each  year,  at  the  forward  end, 
with  a  screen  constructed  of  glass  or 
other  material,  which  shall  fully  and 
-completely  protect  the  driver  or  motor- 
man  or  gripman,  or  other  person  sta- 
tioned on  the  forward  end,  guiding  and 
directing  the  motor  power  by  which 
they  are  propelled,  from  wind  and 
storm;  and  that  the  space  provided  on 
such  car  for  such  persons  shall,  during 
the  said  months,  be  provided  with  a 
.sufficient  h-eating  device  to  maintain  a 
temperature  at  all  times  not  below  60° 
Fahrenheit. 

Pronounced  constitutional  in  State 
T.  Nelson  (1894)  52  Ohio  St.  88,  26 
L.  R.  A.  317,  39  N.  E.  22. 

Oregon. — ^Lord's  Gen.  Laws  1910  § 
7012.  All  street  cars  to  be  provided 
with  vestibules  or  weather  guards  dur- 
ing November,  December,  January,  Feb- 
ruary, and  March.  (Laws  1901,  p.  122, 
§  1;  B.  &  C.  §  2101.) 

South  Carolina.— Code  1912,  §  3949. 
Electric  railway  companies  shall  affix 
to  their  cars  or  coaches  inclosed  vesti- 
bules for  the  protection  of  motormen 
and  passengers  during  the  months  of 
December,  January,  February,  and 
March. 

Sec.  3952.  Interurban  railroad  com- 
panies shall  affix  to  their  cars  or 
coaches  inclosed  vestibules  for  the  pro- 
tection of  motormen  and  passengers  dur- 
ing the  months  of  November,  December, 
•January,  February,  and  March. 

Tennessee. — Laws  1903,  chap.  480. 
Street  cars  to  be  equipped  with  front 
-vestibules  except  from  March  15  to  No- 
-▼ember  1  of  each  year. 

M.  &  S.  Vol.  v.— 363. 


Texas. — Laws  1903,  p.  178,1.  Electric 
cars  to  be  equipped  with  vestibules  from 
November  15  to  March  15  of  each  year. 

Utah. — Comp.  Laws  1907,  §  4487x7 
(Laws  1901,  p.  44)  Street  cars  to  be 
inclosed  for  protection  of  employees 
from  November  1  to  April  1  of  each 
year. 

Virginia. — Act  1898,  Feb.  1,  chap. 
181.  Street  railways  required  to  vesti- 
bule fronts  of  cars  from  December  to 
March,  inclusive. 

Washington. — Rem.  &  Bal.  Codes  & 
Stat.  §  9076  (Laws  1895,  p.  360,  §  1). 
All  persons  owning,  managing,  or  oper- 
ating any  street  railway  shall  provide, 
during  the  rainy  or  winter  season,  all 
cars  with  good,  substantial,  and  suffi- 
cient vestibules,  or  weather  guards,  for 
the  protection  of  the  employees. 

West  Virginia,. — Code  1906,  §  441; 
Acts  1901,  chap.  8.  The  platforms  of 
street  cars  shall  be  inclosed  for  the  pro- 
tection of  the  employees. 

Wisconsin. — Acts  1895,  chap.  279. 
Enactment  substantially  similar  to  that 
of  Minnesota. 

*Bich  V.  Asheville  Electric  Co.  (1910) 
152  N.  C.  689,  30  L.R.A.(N.S.)  428,  68 
S.  E.  232. 

See  note  to  EAoh  v.  Asheville  Electric 
Co.  30  L.R.A.(N.S.)  428. 

S  Beaumont  Traction  Co.  v.  State 
(1909)  57  Tex.  Civ.  App.  605,  122  S.  W. 
615. 

e  Kansas.— Gen.  Stat.  1909,  §  7150. 
Seats  to  be  provided  for  motormen,  to 
be  used  when  it  will  not  interfere  with 
the   proper  performance  of  their  duty. 

Oregon. — Lord's  Gen.  Laws  1910  § 
7010.  Electric  cars  to  be  provided  with 
seats  for  motormen  (Laws  1909,  chap. 
59,   §   1. 

New  Jersey. — ^Laws  1882,  p.  44 
(Comp.  Stat.  1910,  p.  4990).  Seats  to 
be  provided  for  the  drivers  of  horse 
cars. 
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(4)  Those  requiring  toilet  facilities  to  be  provided  for  employees.' 


1  Kansas.— Gen.  Stat.  1909,  §  7151. 
Every  such  street  or  interurban  car 
company,  or  other  person,  association, 
or  corporation,  which  owns,  controls  or 
operates  any  street  or  interurban  car 
system  in  whole  or  in  part  within  the 
Btate    of    Kansas,    shall    provide    and 


maintain  proper  toilet  facilities  on  said 
interurban  cars,  or  at  convenient  places 
along  its  right  of  way,  for  the  use  of  its 
employees  and  passengers,  and  to  which 
such  employees  and  passengers  shall 
have  access. 


CHAPTER  LXXX. 

STATUTES  RELATIVE  TO  THE  HEALTH  AND  SAFETY  OP  EMPLOYEES 

IN  MINES. 

1882.  Generally;  constitutional  provisions. 

a.  In  general. 

6.  General  construction  of  these  provisions;  nature  of  duty  imposed. 

c.  "Wilful  violation"  of  the  statute. 

d.  Constitutional  provisions. 

1883.  Governmental  control. 

1884.  Underground  workings.    Method  of  construction. 

1885.  Underground  workings.    Maintenance  of  safe  conditions  in  place  of  work. 

1886.  Mechanical  appliances. 

1887.  Competency  of  employees. 

1888.  System  of  operation. 

1889.  Health  of  employees. 

1890.  Medical  aid. 

1891.  Places  within  purview  of  mining  acts. 

1882.  Generally;  constitutional  provisions. — a.  In  general. — ^In 
every  jurisdiction  in  which  mining  is  carried  on  to  any  considerable 
extent,  statutes  affecting  the  duties  of  the  owners  or  operators  of 
mines  have  been  enacted.  These  statutes  vary  greatly  in  point  of 
comprehensiveness  and  particularity.  Some  of  them  cover  only  a 
very  small  portion  of  the  available  field  of  legislation.  Others,  such 
as  those  which  have  been  passed  in  England,  Pennsylvania,  and  sev- 
eral of  the  British  Colonies,  are  extremely  elaborate,  and,  so  far  as 
regards  the  specific  matters  dealt  with,  would  seem  to  admit  of  very 
little  further  expansion.  But  in  view  of  the  general  trend  of  labor 
legislation  at  the  present  day,  it  is  by  no  means  unlikely  that  some 
legislatures  may  be  led  to  supplement  them  by  the  introduction  of 
provisions  operating  so  as  to  subject  employers  to  a  more  stringent 
liability  in  respect  of  the  consequences  of  a  failure  to  perform  their 

obligations  which  are  specified. 
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It  has  been  deemed  best  to  review  the  cases  dealing  with  these  en- 
actments in  connection  with  the  particular  provision  which  they  con- 
strue, although  a  few  of  the  more  general  questions  of  construction 
will  be  noted  in  thfe  following  subsections. 

b.  General  construction  of  these  provisions;  nature  of  duty  im- 
posed.— It  has  been  held  the  provision  in  the  Illinois  Constitution 
relative  to  the  safety  of  mines  (see  note  22,  infra)  should  be  liber- 
ally construed.* 

In  general  it  may  be  said  that  the  courts  are  inclined  to  construe 
the  statutes  relative  to  the  safety  and  health  of  employees  in  mines 
liberally,  so  as  to  afford  the  servant  the  benefits  intended  by  the  legis- 
lature.* But  there  is  some  authority  to  the  contrary; '  and  even  in 
those  jurisdictions  in  which  the  liberal  construction  view  has  been 
taken,  it  has  been  held  that  the  servant,  in  order  to  secure  the  bene- 
fits of  the  statute,  must  bring  himself  clearly  within  the  statute.* 

The  duty  imposed  upon  the  master  by  the  statutes  is  generally  held 
to  be  an  imperative  and  absolute  duty,^  which  is  continuous,*  and  the 
measure  of  the  duty  is  to  be  determined  by  the  terms  of  the  statute, 
and  not  by  the  principles  of  ordinary  care.'' 


1  Cook  V.  Big  Muddy-Cwrterville  Mm. 
Co.   (1911)   249  111.  41,  94  N.  E.  90. 

Z  Beard  v.  SkeUon  (1885)  113  111.  584 
(see  §  1886,  note  3,  post)  ;  Princeton 
Coal  Min.  Co.  v.  Laiorence  (1911)  — 
Ind.  — ,  95  N.  E.  423,  rehearing  denied 
in  96  N.  E.  387  (see  §  1885,  note  2, 
post)  ;     Steams     Coal     Co.     v.     Evans 

(1908)  33  Ky.  L.  Rep.  755,  111  S.  W. 
308  (see  §  1885,  note  43,  post)  ;  Welch 
V.  Kansas  City  Midland  Coal  &  Min.  Co. 
(1910)  151  Mo.  App.  438,  132  S.  W.  49 
(see   §   1886,  note   3,   -post). 

3  Green  v.  Bessemer  Coal,  Iron  &  Land 
Co.  (1909)  162  Ala.  609,  50  So.  289  (see 
§  1886,  note  4,  post). 

4  Zeller,  MoC.  £  Co.  v.  Vinardi  (1908) 
42  Ind.  App.  232,  85  N.  E.  378  (see  § 
1885,  note  9,  post). 

s  Deserant    v.    Gerillos    Goal    R.    Co. 

(1909)  178  U.  S.  409,  44  L.  ed.  1127, 
20  Sup.  Ct.  Rep.  967,  20  Mor.  Min.  Rep. 
573  (see  §  1885,  note  45,  post)  ;  Som- 
mer  v.  Cwrbon  Hill  Coal  Go.  (1898)  32 
C.  C.  A.  156,  59  U.  S.  App.  519,  89  Fed. 
54  (see  §  1885,  note  44,  post)  ;  Wesley 
City  Coal  Go.  v.  Healer  (1876)  84  111. 
126,-  1  Mor.  Min.  Rep.  68  (see  §  1884, 
Tiote  5,  post)  ;  Layzell  v.  J.  H.  Somers 
Coal  Co.  (1909)  156  Mich.  268,  117  N. 
W.  179,  120  N.  W.  996  (see  §  1887, 
note  5,  post)  ;  Kleinfelt  v.  J.  H.  Somers 


Goal  Co.  (1909)  156  Mich.  473,  132  Am. 
St.  Rep.  532,  121  N.  W.  118  (see  §  1887, 
note  6,  post)  ;  MoDaniels  v.  Royle  Min. 
Go.  (1905)  110  Mo.  App.  706,  85  S.  W. 
679  (see  §  1885,  note  11,  post)  ;  Com. 
V.  Reynolds,  1  Kulp,  218  (see  §  1885, 
note  45,  post)  ;  Oulla  v.  Lehigh  Valley 
Coal  Co.  (1905)  28  Pa.  Super.  Ct.  11 
(see  §  1885,  note  70,  post). 

e  Wilson  V.  Wishaw  Coal  Go.  (1883) 
10  Sc.  Sesa.  Cas.  4th  series,  1021,  20 
Scot.  L.  R.  680  (see  §  1884,  note  7, 
post)  ;  Layzell  v.  J.  H.  Somers  Coal  Go. 
(1909)  156  Mich.  268,  117  N.  W.  179, 
120  N.  W.  996  (see  §  1887,  note  5, 
post )  ;  Monson  v.  La  France  Copper  Go. 

(1909)  39  Mont.  50,  133  Am.  St.  Rep. 
549,  101  Pac.  243  (see  §  1886,  note  6, 
post)  ;  Nalewaja  v.  Northwestern 
Improv.  Co.  (1911)  63  Wash.  391,  115 
Pac.  847    (see  §  1885,  note  45,  post). 

1  Aetitus  V.   Spring   Valley   Goal   Go. 

(1910)  246  111.  32,  138  Am.  St.  Rep. 
221,  92  N.  E.  579  (see  §  1888,  note 
2,  post)  ;  Princeton  Coal  Min.  Co.  v. 
Hoioell  (1910)  46  Ind.  App.  572,  92  N. 
E.  122  (see  §  1888,  note  50,  post)  ;  Lit- 
tle V.  Norton  Coal  Co.  (1910)  83  Kan. 
232,  109  Pac.  768  (see  §  1885,  note  11, 
post)  ;  Edicards  v.  Lam  (1909)  132  Ky. 
32,  116  S.  W.  283,  rehearing  denied  in 
(1909)   132  Ky.  42,  119  S.  W.  175   (see 
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So  also  the  statutory  duty  is  generally  deemed  to  be  nondelegable, 
although  in  a  few  decisions  it  is  said  that  they  do  not  impose  upon 
the  mine  owner  the  absolute  duty  of  carrying  out  personally  all  the 
mere  details  of  the  work.® 

By  a  court  of  inferior  jurisdiction  in  Pennsylvania  it  has  been 
laid  down  that  a  mine  owner  is  bound  to  comply  with  the  statutory 
requirements,  even  though  the  precautions  which  they  prescribe  may 
be  unnecessary  in  his  mine.** 

c.  "Wilful  violation"  of  the  statute. — In  some  of  the  statutes  rela- 
tive to  the  safety  and  health  of  employees  in  mines,  notably  the  Illi- 
nois act,  the  mine  owner  is  declared  to  be  liable  for  any  "wilful"  vio- 
lation of  the  statute.  Some  of  the  general  principles  governing  the 
construction  of  this  phrase  may  be  noted. 

It  has  been  frequently  held  that  in  the  construction  of  the  Illinois 
statute  the  words  "wilfully"  and  "knowingly"  are  to  be  considered  as 
synonymous.*"    So  too  it  has  been  held  that  if  a  mine  examiner  could, 

§  1885,  note  45,  post)  ;  Nicholson  Coal  note  7,  post)  ;  Manning  v.  App.  Consol. 

Min.   Co.   V.   Moulden    (1911)    143   Ky.  Gold  Min.   Co.    (1906)    149   Cal.  35,  84 

348,  136  S.  W.  620  (see  §  1885,  note  45,  Pac.  657    (see   §   1888,  note   41,  post)  ; 

post)  ;    McDa/niels    v.    lioyle    Min.    Co.  Sguilache  v.  Tidewater  Goal  &  Coke  Co. 

(1905)  110  Mo.  App.  706,  85  S.  W.  679  (1908)  64  W.  Va.  337,  62  S.  E.  446  (see 
(see  §  1885,  note  11,  post).  §  1885,  note  48,  post). 

8  Sommer  v.  Carion  Hill  Coal  Go.  9a  Com.  ex  rel.  Williams  v.  Kingston 
(1898)   32  C.  C.  A.  156,  59  U.  S.  App.    Goal  Co.  (1891)  6  Kulp,  241. 

519,   89   Fed.   54    (see   §   1885,  note  44,  10  Marquette  Third  Vein  Coal  Co.  r. 

post)  ;  Joseph  Taylor  Coal  Co.  v.  Datces  Dielie  (1904)  208  111.  116,  70  N.  E.  17; 

(1906)  220  111.  145,  77  N.  E.  131  (see  Kellyville  Coal  Co.  v.  Strin-e  (1905)  217 
§  ]888,  note  40,  post);  Wilmington  &  111.  516,  75  N.  E.  375;  Olson  v.  Kellxf 
S.  Coal  Go.  V.  Sloan  (1907)  225  111.  Goal  Co.  (1908)  236  111.  502,  86  N.  E'. 
467,  80  N.  E.  265  (see  §  1885,  note  44,  88;  Peehles  v.  O'Gara  Coal  Go.  (1909) 
post)  ;  Linton  Goal  &  Min.  Co.  v.  Per-  239  111.  370,  88  N.  E.  166;  Riverton  Coal 
sons  (1894)  11  Ind.  App.  264,  39  N.  E.  Co.  v.  Shepherd  (1903)  111  111.  App. 
214    (see   §   1885,   note   10,  post)  ;   Poll  294. 

V.  Numa  Block  Coal  Co.  (1910)  149  In  Carterville  Goal  Go.  v.  Ahliott 
Iowa,  104,  33  L.R.A.(N.S.)  646,  127  N.  (1899)  181  111.  495,  55  N.  E.  131,  the 
W.  1105  (see  1886,  note  5,  post);  Gur-  court  said:  "Where  an  owner,  operator, 
vin  V.  Grimes  (1909)  132  Ky.  555,  116  or  manager  so  constructs  or  equips  his 
S.  W.  725  (see  §  1885,  note  44,  post);  mine  that  he  knowingly  operates  it 
Interstate  Goal  Co.  v.  Baxavenie  (1911)  without  conforming  to  the  provisions  of 
144  Ky.  172,  137  S.  W.  859  (see  §  1885,  this  act,  he  wilfully  disregards  its  pro- 
note  44,  post)  ;  Gulla  v.  Lehigh  Valley  visions,  and  wilfully  disregards  the 
Coal  Co.  (1905)  28  Pa.  Super.  Ct.  11  safety  of  miners  employed  therein." 
(see  §  1885,  note  70,  post).  An  act  consciously  omitted  is  wilfully 

9  Dickinson  v.  Fletcher  (1873)  L.  R.  omitted,  within  the  meaning  of  the  word 
9  C.  P.  1,  43  L.  J.  Mag.  Cas.  N.  S.  25,  "wilful,"  as  used  in  these  enactments 
29  L.  T.  N.  S.  540  (see  §  1885,  note  63,  of  the  legislature  relative  to  the  duty 
post)  •  Sinnerton  v.  Merry  (1886)  3  Sc.  of  mine  owners.  Odin  Goal  Co.  v.  Den- 
Sess.  Cas.  4th  series,  1012,  23  Scot.  L.  man  (.1900)  185  111.  413,  76  Am.  St. 
R.  725  (soe  §  1885,  note  72,  post)  ;  Wat-  Rep.  45,  57  N.  E.  192. 

kins  V.  Xa/val  Colliery  Go.  [1911]  2  K.  Wilful  violation  is  predicated  where 
B.  162,  80  L.  J.  K.  B.  N.  S.  746,  104  L.  the  owner  is  affected  with  notice  that 
T.N.  S.  439,  55  Sol.  Jo.  347  (see  §  1886,   the  requirements  have  not  been  complied 
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by  the  exercise  of  reasonable  care,  have  known  of  the  dangerous  con- 
ditions, his  failure  to  discover  them  is  a  wilful  violation  of  the  stat- 
ute." 

In  determining  the  question  of  the  mine  owner's  "wilful"  violation 
of  the  statute,  the  question  of  the  exercise  of  ordinary  care  on  his  part 
is  not  involved.^*  The  conscious  failure  to  observe  and  comply  with 
the  provisions  of  the  act,  even  with  no  evil  intent,  renders  him  liable.'* 
The  questions  of  the  existence  or  nonexistence  of  good  faith,  or  the 
presence  or  absence  of  an  intention  to  comply  with  the  statute,  on  the 
part  of  the  operator,  are  not  involved.'*     Even  if  a  mine  manager 

with,  and  fails  to  remedy  the  defective  em   Coal   &    Min.    Co.    (1908)    235   111. 

conditions.    Bartlctt  Coal  &  Mm.  Co.  v.  ."540,  85  N.  E.  743. 

Roach  (1873)   68  111.  174,  10  Mor.  Min.        n  Emerling  v.  Spring  Valley  Coal  Co. 

Eep.  682;  Jupiter  Coal  Min.  Co.  v.  Mer-  (1909)   149  111.  App.  97;  Eldorado  Coal 

cer  ( 1899 )  84  111.  App.  96 ;  Girard  Coal  &  Coke  Co.  v.  Swan  ( 1907 )  227  111.  586, 

Co.  V.  Wiggins   (1893)   52  111.  App.  69.  81  N.  E.  691.    In  the  last  case,  the  court 

It  is  not  error  to  instruct  the  jury  said:      "Appellant's   most   serious    con- 

tliat  by  a  wilful  violation  of  the  law  is  tention  is  that,  even  if  it  be  conceded 

meant    a    violation    of    its    provisions,  that  the  light  was  not  fully  up  to  the 

knowingly   and   deliberately  committed,  legal    requirements    in    respect    to    the 

Catlett  V.  Young  (1892)   143  111.  74,  32  amount  of  light,  still  when  the  evidence 

N.  E.  447.  all  shows  that  appellant  had  made  an 

The  inference  that  a  mine  owner  pes-  honest  effort  to  comply  with  the  stat- 

.sessed  that  knowledge  of  the  failure  to  ute,  and  had  partially  failed,  it  cannot 

comply  with  the  statute  which  warrants  be  adjudged  guilty  of  a  wilful  violation 

the  conclusion  that  he  had  wilfully  vio-  of  the  law,  even   if  its  partial  failure 

lated  it  may  properly  be  drawn  where  arises   from   negligence   on   its  part   in 

he  was  operating  a  coal  mine,  the  origi-  the  selection  of  the  means  or  the  method 

nal  shaft  of  which  was  200  feet  in  depth,  of  their   application,  with  the  view  of 

and  had  failed  to  construct  an  addition-  complying  with  the  statute.    This  argu- 

al  or  escapement  shaft,  in  the  manner  ment  is  more  ingenious  than  sound.  The 

required  by  2  Starr  &  C.  Anno.   Stat,  fallacy   of   the    argument    results   from 

chap.  93,  §  3,  within  a  year  after  coal  the  assumed  meaning  of  the  word  'wil- 

was  mined  for  sale  or  use.     Carterville  ful,'   as   it   is  used   in   the  miners   act. 

Coal  Co.  v.  Abbott   (1898)   81  111.  App.  If   it   were   necessary   to   show   an   evil 

279.  intent,    or    any    blameable    conduct,    to 

l^  Gallez  V.  Kelly  Coal  Co.  (1909)  151  establish    the    wilfulness    contemplated 

111.  App.  178.  ^y    t'^'s    statute,   then   there   would   be 

ii  Hamilton  v.  Spring  Valley  Coal  Go.  ^°^^  *°''<=^  '"  ^^'^  contention.     But  no 

<]909)   149  111    App    10  SM'i'a.   construction    of    this   statute   has 

IS  Odin   Goal   Co.  V.  Denman    (1900)  f^"  *'T  ''^"".^''^'■^^  }j  ^^'^  T^*."  .u°^ 

185  111.  413,  76  Am.  St.  Rep.  45,  57  N.  *^^  contrary,  it  has  often  been  held  that 

E.  192;  Missouri  Malleable  Iron  Co.  v.  ^"  ,w  7rT°t^^  ^  f  *^*  f'  J""" 
r.-77  nn!\i\  one  Til  tak  fin  hi  t?  to  ceedmg  from  the  free  and  voluntarv 
OdJo™  1903)  206  111.  145,  69  NE  12;  ^ii,,_^  j^  ^nf„i,  ^jtMn  the  statute." 
Kellymlle  Goal  Go.  v.  Stnne  (1905)  217  "n  is  insisted  that  there  was  no  wil- 
111.  516,  75  N.  E.  375;  Athens  Min.  Co.  ful  violation  of  the  statute  because  the 
V.  Camduff  (1906)  221  111.  354,  77  N.  plaintiff  in  error  in  good  faith  believed 
E.  571.  the  doorway  was  not  a  principal  door- 
It  is  not  necessary  that  a  mine  exam-  way.  The  plaintiff  in  error  was,  how- 
iner  should  have  had  any  evil  intent,  ever,  acquainted  with  all  the  facts.  It 
in  order  to  make  his  failure  to  comply  was  charged  with  knowledge  that  the 
with  the  statute  a  wilful  violation  there-  door  was  necessary  for  the  ventilation 
of,  but  a  wilful  violation  signifies  a  of  a  portion  of  the  face  of  the  coal 
conscious  violation.     Mertens  v.  South-  where  miners  were  at  work.     It  cannot 
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honestly  believed  that  timbers  are  not  necessary,  his  failure  to  fur- 
nish timbers  when  demanded  by  a  miner  is  nevertheless  a  wilful  vio- 
lation of  the  statute.'* 

The  failure  of  the  mine  manager  for  many  days  to  clean  or  sprinkle 
a  roadway,  with  knowledge  that  such  cleaning  or  sprinkling  was  neces- 
sary, is  a  conscious  omission  of  duty,  and  consequently  a  wilful  viola- 
tion of  the  statute." 

Evidence  of  other  failures  to  comply  with  the  statute  is  admissible 
to  prove  a  wilful  violation  of  the  statute." 

On  the  other  hand,  it  has  been  held  that  mere  negligence  is  not 
sufficient  to  show  a  wilful  violation  of  the  statute.'*  Although  a  mine 
owner  will  not  be  relieved  from  liability  because  other  owners  have 
also  failed  to  comply  with  the  statutory  duty,  yet  if  he  has  made  an 
attempt  to  comply  with  the  statute,  and  the  conditions  are  such  as 


be  heard  to  say  that  it  was  mistaken 
as  to  the  law,  and  its  failure  to  provide 
a  trapper  under  such  circumstances 
must  be  regarded  as  wilful."  Kwrkow- 
ski  V.  LorSalle  County  Carbon  Coal  Co. 
(1911)   248  111.  195,  199,  93  N.  E.  780. 

In  a  case  where  a  declaration  alleged 
that  plaintiff's  intestate  came  to  his 
death  by  defendant's  wilful  omission  to 
comply  with  two  sections  of  the  act,  it 
was  held  proper  to  refuse  to  allow  offi- 
cers of  defendant  to  testify  that  they 
intended  to  comply  with  the  statute  in 
good  faith,  since  the  word  "wilful,"  as 
employed  in  the  declaration,  did  not 
charge  wrongful  intent,  but  only  that 
the  omissions  were  conscious  acts  of  the 
mind,  and  did  not  result  from  mere  in- 
advertence. Odin  Coal  Co.  v.  Denman 
(1900)  185  111.  413,  76  Am.  St.  Rep.  45, 
57  N.  E.  192,  affirming  (1899)  84  111. 
App.  190. 

16  Springfield  Coal  Min.  Co.  v.  Oedutis 

(1907)  227  111.  9,  81  N.  E.  9. 

16  Davis     v.     Illinois     Collieries     Co. 

(1908)  232  111.  284,  83  N.  E.  836,  affirm- 
ing (1907)  137  111.  App.  15,  and  in- 
directly Illinois  Collieries  Co.  v.  Haver- 
on  (1908)  137  111.  App.  22  (same  facts 
as  in  the  Davis  Case). 

17  In  an  action  for  injuries  to  a  coal 
miner,  due  to  the  failure  of  the  operator 
to  light  a  landing,  evidence  that  the 
operator  had  on  former  occasions  failed 
to  properly  light  the  bottom  of  the 
shaft  is  admissible.  Robertson  v.  Donk 
Bros.  Coal  &  Coke  Co.  (1909)  238  111. 
344,  87  N.  E.  373. 


18  In  an  action  to  recover  for  the  wil- 
ful violation  of  the  mines  act,  it  is 
error  to  submit  the  cause  to  the  jury 
as  one  of  negligence.  Swinosynski  v. 
Kelly  Coal  Co.  (1908)  146  111.  App.  120. 

In  an  action  under  the  Illinois  mines 
act,  charging  wilful  violation,  an  in- 
struction upon  the  subject  of  negligence 
simply  is  erroneous.  Moore  v.  Centralia 
Coal  Co.   (1908)   140  111.  App.  291. 

Under  the  mining  act  of  this  state  the 
liability  of  the  owner  is  conditioned 
upon  proof  that  he  has  "wilfully  vio- 
lated" the  statutory  requirements.  Con- 
solidated Coal  Co.  V.  Carson  (1896)  66 
111.  App.  434.  Mere  noncompliance  with 
these  requirements  does  not  constitute 
a  "wilful  violation"  thereof.  Odin  Coal 
Co.  V.  Denman  (1900)  185  111.  413,  76 
Am.  St.  Rep.  45,  57  N.  E.  192,  affirming 
(1899)  84  111.  App.  190;  Springside  Coal 
Min.  Co.  V.  Orogan  (1892)  53  111.  App. 
60  ( instruction  based  on  opposite  theory 
held  erroneous). 

Instructions  are  defective  unless  they 
are  such  as  to  keep  permanently  before 
the  jury  the  question  whether  the  breach 
of  the  statutory  requirement  complained 
of  was  wilful.  Hawley  V.  Dailey  (1883) 
13  111.  App.  391. 

Negligence  so  gross  as  to  amount  to 
recklessness  and  indicate  a  willingness 
to  subject  others  to  a  known  and  avoid- 
able risk  will  support  a  charge  of  wilful 
wrong;  but  such  a  charge  is  not  sus- 
tained by  proof  of  a  want  merely  of 
ordinary  care.  Oirard  Goal  Co.  v.  Wig- 
gins (1893)   52  111.  App.  89. 
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prudent  men  consider  safe,  then  it  cannot  be  said  that  he  has  wilfully 
violated  the  statute.^* 

Whether  or  not  the  mine  owner  has  been  guilty  of  a  wilful  viola- 
tion of  the  statute  is  ordinarily  a  question  for  the  jury.*" 

d.  Constitutional  provisions. — The  constitutions  of  several  of  the- 
American  states  contain  provisions  requiring  the  enactment  of  laws, 
for  the  protection  of  miners.  Some  of  these  provisions  are  expressed 
in  general  terms.*^  By  others  it  is  ordained  in  greater  detail  that 
the  legislature  shall  pass  such  laws  as  may  be  necessary  for  the  pro- 
tection of  miners,  by  providing  for  ventilation  where  it  may  be  re- 
quired, and  the  construction  of  escapement  shafts,  or  such  other  ap- 
pliances as  may  be  necessary  to  provide  safety  in  all  mines.**  It  ha» 
been  held  that  such  a  provision  embraces  only  such  reasonably  neces- 
sary mechanical  appliances  as  will  secure  the  end  in  view,  and  does 
not  include  other  kinds  of  health  regulations.*'  But  it  has  also  been 
held  that  the  provision  in  the  Illinois  Constitution  (art.  4,  §  29) 
that  the  legislature  shall  pass  such  laws  as  are  necessary  for  the  pro- 


is  "Defendant  was  permitted  to  show 
that  this  trap  door  was  constructed  and 
its  sill  maintained  in  the  method  usual- 
ly adopted  in  other  like  mines,  and  the 
jury  were  instructed  that  if  said  sill 
was  constructed  in  the  manner  in  which 
such  doors  with  sills  used  for  that  pur- 
pose in  coal  mines  are  usually  and  ordi- 
narily constructed  in  coal  mines  by  men 
of  ordinary  care  and  caution,  then  such 
sill  did  not  constitute  a  dangerous  con- 
dition under  the  law.  A  distinction,  we 
think,  should  be  drawn  between  cases 
where  the  mine  owner  has  failed  to  do 
some  specific  thing  required  by  statute, 
and  where  the  alleged  dangerous  con- 
dition is  in  a  matter  not  specifically 
prescribed  by  statute.  Where  the  stat- 
ute has  directed  a  fence  to  be  built 
around  the  top  of  the  mine,  or  a  light 
to  be  displayed  at  the  bottom  of  the 
mine,  on  the  roadways  to  be  sprinkled 
when  the  air  in  the  mine  is  charged 
with  dust,  the  operator  is  not  permitted 
to  say,  in  defense  to  an  action  for  an 
injury  caused  by  a  failure  to  comply 
with  such  requirements,  that  he  did 
some  other  thing  which  he  thought  was 
a  sufficient  protection  of  the  men  in  his 
employ.  But  the  statute  contains  no 
directions  as  to  how  the  sill  or  the  trap 
door  shall  be  built,  or  how  the  road- 
way shall  be  fitted  for  travel,  except 
that  the  operator  must  guard   against 


dangerous  conditions.  If,  therefore,  im 
such  a  matter,  the  mine  examiner  has- 
made  an  examination  as  required  by 
statute,  and  has  honestly  decided  that 
the  conditions  are  safe,  and  has  so  re- 
ported, and  if  the  mine  manager  so  be- 
lieves, and  if  the  conditions  are  those- 
which  prudent  mine  managers  consider 
safe  in  their  mines,  then,  though  the- 
jury  might  decide  that  they  were  mis- 
taken and  that  the  conditions  were  in 
fact  dangerous,  it  is  difficult  to  see  how 
they  could  decide  that  the  operator  had 
wilfully  permitted  dangerous  conditions 
to  exist.  It  is  a,  wilful  violation  of  the 
statute  that  is  charged  in  this  declara- 
tion. A  wilful  violation  of  the  statute 
is  a  conscious  violation."  HanUlton  v.. 
Spring  Valley  Coal  Co.  (1909)  149  111. 
App.  10,  20. 

20  Whether  there  has  been  a  wilful' 
failure  must  be  determined  by  the  jury 
upon  a  consideration  of  all  the  facts  and 
circumstances  of  the  case.  Odin  Coal 
Co.  V.  Denman  (1899)  84  111.  App.  190; 
Muddy  Valley  Min.  &  Mfg.  Co.  v.. 
Phillips   (1890)   39  111.  App.  376. 

21  There  is  a  clause  of  this  tenor  ini 
Ark.   Const.   19,   18. 

28  Such  is  the  effect  of  111.  Const,  art. 
4,  §  29,  and  Colo.  Const,  art.  16,  §  2. 

83  7Se  Morgan,  (1899)  26  Colo.  415,. 
47  L.R.A.  52,  77  Am.  St.  Rep.  269,  58-- 
Pac.  1071. 
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tection  of  miners  by  providing  for  ventilation,  for  the  construction 
of  escapement  shafts,  or  such  "other  appliances"  as  may  secure  safety, 
includes  all  the  physical  conditions  in  the  mine.^* 

1883.  Governmental  control. — The  enactments  under  this  head  are 
dividible  into  the  following  classes : 

( 1 )  Provisions  v?hich  relate  to  the  appointment,  povs^ers,  and  duties 
of  official  inspectors.^ 

In  some  jurisdictions  the  inspector  is  invested  vsrith  a  general  au- 
thority to  give  notice  to  the  owner  or  operator  concerning  any  causes 
of  danger  not  specifically  provided  in  the  statute,  and  to  require  the 


2*  Cook  V.  Big  Muddy-Gartermlle  Min. 
Co.    (1911)    249  111.  41,  94  N.  E.  90. 

1  England. — Coal  mines  regulation  act 
1887,  §§  39  et  seq. 

Metalliferous  mines  regulation  act 
1872,  §§  15  et  seq. 

Alabama. — Code  1907,  §§  999-1005 
(Laws  1897,  chap.  486,  §  1). 

Arkansas. — Dig.    1904,   §§   5345-5349. 

Colorado. — Rev.  Stat.  1908,  g§  651- 
655  (coal  mines)  ;  §§  4264-4270  (metal- 
liferous mines). 

Idaho.— R&v.  Codes,  §  199  (act  of 
March  6,  1893,  p.  152;  act  of  March  11, 
1895,  p.  IGO). 

Illinois. — Kurd's  Rev.  Stat.  1908, 
pp.  142  et  seq.  {'La.wa  of  1899,  p.  300). 
For  the  earlier  provision  see  Starr  &  C. 
Anno.  Stat.  p.  2725  (act  of  June  15, 
1895,  p.  254,  §  11a). 

Indiana. — Burns's  Anno.  Stat.  1908, 
§§  8590,  8611,  8612. 

Iowa.— Code  1897,  §§  2478  et  seq. 

Kansas.— Gen.  Stat.  1899,  §§  3970  et 
seq. 

Kentucky.— Stsi.t.  1909,  §§  2722  et  seq. 

Michigan. — Laws  of  1897,  chap.  123; 
Laws  1899,  No.  57,  §§  1,  9. 

Minnesota. — Rev.  Laws  1909,  §§  1824- 
7  et  seq. 

Missouri.— B.ev.  Stat.  1909,  §  8464. 

Montana.— Rev.  Code  1907,  §§  1711  et 
seq.;  §§  1679  et  seq.   (coal  mines). 

New  Jersey. — Laws  1892,  chap.  24; 
Laws  1894,  chap.  54. 

Ne^o  Forfc.— Labor  law  1909,  §  120 
(duties  of  commissioner  of  labor  in  re- 
gard to  inspection ) . 

North  Carolina.— VelVa  Revisal  1908, 
§§  4943  et  seq.;  Laws  1897,  chap.  251, 
§§  1  et  seq. 

§  3910.  Duties  and  powers  of  labor 
commissioner  prescribed. 


Ohio. — Gen.  Code  1910,  §§  898  et  seq. 
(Laws  1892,  chap.  314). 

Oklahoma.— ComT^.  Laws  1909,  §§  4347 
et  seq. 

Pennsylvania. — Act  of  May  3,  1909, 
P.  L.  422,  §§  1  et  seq.;  for  earlier  enact- 
ment, see  act  of  June  1,  1901,  P.  L.  540, 
§  1,  and  act  of  June  2,  1891,  art.  4, 
§§  1  et  seq. 

Act  of  May  15,  1893,  art.  10,  §§  1 
et  seq.,  art.  11,  §  1  (bituminous  coal 
mines) . 

South  i)a/<;o<a.— Political  Code  1908, 
§§  136  et  seq.  (Comp.  Laws  1910,  §§  130 
et  seq). 

Tennessee. — Laws  of  1907,  chap.  540. 

Texas.— Acta  1907,  p.  331,  §§  14  et 
seq. 

Utah.— Comp.  Laws  1907,  §§  1507- 
1511,  1519. 

Washington. — Rem.  &  Bal.  Code  1910, 
§§  7372  (3158*),  7391  (3175),  7392 
(3176). 

West  Virginia. — Code  1900,  §§  400  et 
seq.  (Acts  1905,  chap.  46)  (earlier  en- 
actment Laws  1897,  chap.  59). 

Wyoming. — Comp.  Stat.  1910,  §§  3483- 
3485  (metalliferous  mines);  §§  3518, 
3536-3548    (coal  mines). 

Ontario. — Mines  act  1906,   §§  49,   50. 

Nova  Scotia. — Rev.  Stat.  1900,  chap. 
18,  §§  4-7  (general  mines  act)  ;  chap. 
20,  §  15  (1)  (metalliferous  mines); 
chap.  19,  §  39   (coal  mines). 

British  Columbia. — Rev.  Stat.-  1897, 
chap.  138,  §§  63  et  seq.  (coal  mines). 

New  South  Wales. — Coal  mines  regu- 
lation act  1896,  §§  16-24. 

Victoria. — Miners  act  1890,  §  367 
(earlier  act,  regulation  of  mines,  1883). 

New  Zealand. — Mining  acts,  compila- 
tion act  1905,  §  270 
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defective  conditions  to  be  remedied.*  Such  a  provision  does  not  ap- 
ply to  a  case  where  the  source  of  the  danger  to  which  attention  is  di- 
rected is  beyond  the  control  of  the  mine  owner,  and  consequently  can- 
not be  remedied  by  him.' 

A  few  American  enactments  require  mine  owners  to  pay  the  fees 
charged  by  an  inspector  for  examining  his  mine.  It  has  been  held 
that  such  a  requirement  is  constitutional.* 

(2)  Provisions  which  impose  upon  the  owner  or  operator  of  every 
mine  the  duty  of  making  a  plan  of  the  workings. 

In  England  and  in  some  of  the  British  Possessions  it  is  enacted 
that  this  plan  shall  be  kept  in  the  office  of  the  mine,  and  produced  at 
any  time  on  the  request  of  an  inspector.  ° 

The  American  statutes  ordinarily  provide  for  its  being  deposited  at 
some  specified  public  office.* 


^England. — Coal  mines  regulation  act 
1887,  §  42. 

New  South  Wales. — Coal  mines  regu- 
Jation  act  1896,  §  20. 

New  Zealand. — Mining  acts,  compila- 
tion act  1905,  §  260. 

8  Reg.  ex  rel.  Baker  v.  Span  Lane  Col- 
liery Co.  (1878)  L.  R.  3  Q.  B.  Div.  673, 
48  L.  J.  Mag.  Cas.  N.  S.  25,  39  L.  T. 
N.  S.  13,  27  Week.  Rep.  46.  Tliere  the 
danger  arose  from  a  dangerous  accumu- 
lation of  water  in  the  shaft  of  an  ad- 
joining colliery.  It  was  held  that  the 
only  available  remedy  under  the  circum- 
stances was  to  proceed  against  the 
owner  under  the  section  (51,  rule  6; 
in  the  act  of  3  887,  §  49,  rule  7)  which 
required  him  to  withdraw  his  workmen 
from  a  part  of  a  mine  found  to  be  dan- 
gerous. 

4  Chicago,  W.  &  V.  Coal  Co.  v.  People 
(1899)  181  111.  270,  48  L.R.A.  554,  54 
N.  E.  961. 

^England. — Coal  mines  regulation  act 
1887,  §  34;  metalliferous  mines  regula- 
tion act  1872,  §  19. 

Nova  Scotia. — Rev.  Stat.  1900,  chap. 
19,  §  40  (coal  mines)  ;  chap.  20,  §  17 
(metalliferous  mines). 

New  South  Wales. — Coal  mines  regu- 
lation act  1896,  §  28. 

NeiD  Zealand. — Mining  acts  compila- 
tion act  1905,  §  256. 

eAlalama. — Code  1907,  §  1025. 

California.— St&t.  1873-74,  p.  726, 
§  1  (Gen.  Laws  act  2223). 


Colorado.— ^ev.  Stat.  1908,  §  638 
(coal  mines)    (Stat.  Anno.  1911,  §  638). 

Illinois.— H-md'a  Rev.  Stat.  1908, 
p.  1424,  §  1  (Laws  of  1899,  p.  300). 
For  the  earlier  provision,  see  Starr  & 
S.  Anno.  Stat.  p.  2717  (Laws  1879, 
p.  204,  §  1). 

Indiana. — Burns's  Anno.  Stat.  1908, 
§  8570   (Laws  1905,  chap.  50,  §  6). 

Iowa.— Code  1897,  §  2485. 

Kansas.— Gen.  Stat.  1899,  §  3959. 

Kentucky. — Stat.  2727  (Laws  1893, 
chap.  142,  §  8. 

Missouri. — Rev.  Laws  1909,  §§  8441, 
8442. 

Montana. — Rev.  Codes  1907,  §  1692 
(Laws  3891,  p.  282,  §  ]). 

New  Mexico. — Comp.  Laws  1897, 
§§  2339,  2340. 

Ohio.— Gen.  Code  1910,  §§  911,  913 
(map  of  abandoned  mine). 

Oklahoma. — Comp.  Laws  1909,  §§  4354 
et  seq. 

Pennsylvania. — Act  of  June  2,  1891, 
art.  3  (P.  L.  177)  §  1  (anthracite  coal 
mines)  ;  act  of  May  15,  1893,  P.  L.  52, 
art.  1,  §  1   (bituminous  coal  mines). 

Tennessee. — Laws  1903,  chap.  237, 
§§  10  et  seq. 

?7ioft.— Comp.  Laws  1910,  §  1512. 

Washington. — Rem.  &  Bal.  Code  & 
Stat.  1910,  §§  7376  (3160*),  7377 
(3161*). 

West  Virginia. — Code  1907,  §  404. 

Wyoming. — Comp.  Stat.  1910,  §  3505 
(map  to  be  kept  at  mine). 
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This  is  also  the  effect  of  some  of  the  statutes  in  Ontario  and  Vic- 
toria.' 

An  American  provision  to  the  effect  that,  in  the  event  of  the  fail- 
ure of  the  owner  or  operator  to  perform  his  duty,  the  map  may  be 
made  at  his  expense,  has  been  pronounced  constitutional.* 

(3)  Those  which  provide  for  an  official  investigation  into  the 
■causes  of  accidents  and  the  circumstances  under  which  they  occurred.' 

With  reference  to  the  Illinois  enactment  it  has  been  held  that  the 
person  whose  duty  it  is  to  report  accidents  to  the  mine  inspector  is 
the  person  who  has  immediate  personal  charge  of  the  mine  or  col- 
liery. The  owner  and  operator  of  the  mine,  or  his  agent,  is  not  with- 
in the  penalty  imposed  for  a  breach  of  the  duty,  unless  he  has  per- 
sonal charge  of  the  mine.^" 

By  18  &  19  Vict.  chap.  1908,  the  mine  owner  is  reqiiired  to  send 
notice  of  loss  of  life,  or  of  serious  injury  due  to  explosion,  within 
twenty-four  hours.  But  he  cannot  be  convicted  for  failing  to  send 
notice  of  a  serious  injury  not  causing  death  or  due  to  explosion.^^ 

1884.  Underground  workings.  Method  of  construction. — The  obliga- 
tions which  are  imposed  upon  mine  owners  in  respect  of  permanent 
conditions  in  the  underground  workings  are  as  follows: 

(1)  To  see  that  every  shaft  is  cased,  lined,  or  otherwise  made  se- 
cure, where  the  natural  strata  are  not  safe.^ 

T  Ontario. — Mines  act  1906,  chap.  11,  Montana. — 1  Rev.  Codes  1907,  §  1717. 

^  202    (2).  New  Tor-fc.— Labor  law  1909,  §  126. 

Victoria. — ^Mines  act  1890,  §  363.  North  Carolina.. — Pell's  Revisal  1908. 

^Daniels   v.    Hilgard    (1875)     77    111.  §  4940   (Laws  1897,  chap.  251,  §  6). 

<)40,  15  Mor.  Min.  Rep.  280.  Ohio.— Gen.  Code  1910,  §§  926,  927. 

9  England. — Coal  mines  regulation  act  Pennsylvania. — Act  of  June   2,   1891, 

1887,  §§  44-46,  48;  metalliferous  mines  art.    1,    §§    1    et   seq.    (anthracite    coal 

act  1872,  §  22.  mines)  ;   act  of  May  15,   1893,  art.   12, 

Notice  of  accidents  act  1906,  §  2,  as  §§  1  et  seq.   (bituminous  coal  mines), 

to  mines.  South  Dakota. — Political   Code   1908, 

AZaloma.— Political  Code  1907,  §  1032  §  143. 

(2930).  Tennessee. — Laws     1903,     chap.    237, 

Arkansas. — Dig.  1904,  §  5345.  §§  25a  et  seq. 

Colorado.— Hex.  Stat.  1908,  §  645.  Utah.— ComTp.  Laws  1907,  §  1521. 

Idaho.— Rev.  Codes,  §  207.  Washington. — Rem.  &  Bal.  Code  1910, 


Illinois. — Starr     &     C.     Anno.     Stat. 


§  7390   (3174). 


p.  2723    (Laws  1879,  p.  204,  §9);   ear-  ^^^^    Tirginia.—CoAe    1906,    §    414 

lier  enactment.   Rev.   Stat.   1874,   chap.  ^^^^^  jgg^    ^^        gg^^ 

«3    §  9,  amended  by  act  May  11,  1877.  w  oming.-Comp.  Stat.  1910,  §  3519 

Indmna -Bmns's   Anno    Stat     1908,  ^^J^^J^^     g  34^87  (,„^i  ^j^'^^,, 

ilfrcidetti  Sg^twry-ft^hJu^i  Ontario^e.  act  1906.  |,   49,  50. 

.elay^  shall  be  investigated  by  mine  in-  f;^— "^-^ flS^^'ol  S"  129. 

Kansas— GeTi.  Stat.  1909,  §  5014.  iiUnderhill  v.  Longridge    (1859)    29 

Minnesota.— Rev.  Laws  1909,  §§  1824-  L.  J.  Mag.  Cas.  N.  S.  65,  6  Jur.  N.  S. 

14.  221. 

Missouri. — Rev.  Stat.  1909,  §  8462.  1  England. — Coal  mines  regulation  act 
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(2)  To  see  that  every  shaft  which  is  used  both  for  the  ascent  or 
descent  of  persons  and  for  the  hoisting  of  materials  shall  be  divided 
into  two  compartments  by  a  secure  partition.* 

(3)  To  see  that  there  are  two  shafts  or  outlets  affording  separate 
means  of  ingress  and  egress  for  the  persons  working  in  every  mine.* 

With  reference  to  one  of  the  provisions  by  which  the  duty  to  pro- 


1887,  §  49  (20);  metalliferous  mines 
regulation  act  1822,  23   (8). 

Coal  mines  regulation  act  1887,  §  49 
(25)  ;  metalliferous  mines  act  1872,  §  23 
(10).  Shafts  over  50  yards  in  depth 
to  be  provided  with  girder.       , 

Kansas.— Gen.  Stat.  1909,  §  5007. 

Pennsylvania. — Act  of  June  2,  1891, 
P.  L.  177,  art.  4,  §  21. 

Nova  Scotia.- — Rev,  Stat.  1900,  chap. 
19,  §  44  (15)  (coal  mines);  chap.  20, 
§  19   (11)    (metalliferous  mines). 

New  South  Wales. — Coal  mines  regu- 
lation act  1896,  §  47  (21). 

New  Zealand. — ^Mining  acts  compila- 
tion act  1906,  §  255   (9). 

Victoria. — Mines  act  1890,  §  357   (8). 

2  England. — Metalliferous  mines  regu- 
lation act  1872,  §  23   (9). 

Colorado.— Hev.  Stat.  1908,  §  4290 
(metalliferous  mines). 

South  Dakota. — Political  Code  1908, 
p.  643    (Lavifs  1903,  chap.  179). 

Ontario. — Mines  act  1906,  chap.  11, 
§  205   (22). 

Nova  Scotia.- — Rev.  Stat.  1900,  chap. 
19,  §  44  (27)  (coal  mines);  chap.  20, 
§  19    (22)    (metalliferous  mines). 

New  South  Wales. — Coal  mines  regu- 
lation act  1896,  §  43. 

rictoria.—Uines  act  1890,  §  357  (12). 

Neio  Zealand. — Mining  acts  compila- 
tion act  1906,  §  255    (11). 

9  England. — Coal  mines  regiilation  act 
1887,  §§  16-18. 

Alabama.— Code  1907,  §§  1023,  1024 
(coal  mines). 

Arkansas.— Dig.  1904,  g  5339. 

California.— SUt.  1871-72,  p.  413 
(Gen.  Laws,  act  2222)  (quartz  mining 
claims) . 

Stat.  1873-74,  p.  726,  §  3  (Gen.  Laws, 
act  2223)    (coal  mines). 

Colorado.— Rev.  Stat.  1908,  §  639 
(coal  mines). 

Illinois.— HuTd'a  Rev.  Stat.  1908,  p. 
1426,  §  3  (Laws  of  1899,  p.  300).  For 
the  earlier  enactments,  see  Starr  &  C. 
Anno.  Stat.  p.  2718  (act  of  May  28, 
1879,  §  3;  acts  1889,  p.  202)  (coal 
mines). 


It  has  been  held  that  §  3  of  the  act 
of  1877,  was  kept  in  force  by  the  pro- 
viso in  §  3  of  the  act  of  1879,  which 
repealed  all  the  earlier  acts  except  those 
parts  which  were  covered  by  the  proviso. 
Hamilton  v.  State   (1882)    102  111.  367. 

Indiana. — Burns's  Anno.  Stat.  1908, 
§  8571  (Laws  1905,  chap.  50,  §  3)  (coal 
mines) . 

Sec.  8607  (Acts  1907,  p.  347).  At 
all  coal  mines  where  any  escape  way  or 
manway  is  hereafter  constructed,  the 
same  shall  be  provided  with  a  good  and 
sufficient  stairway,  according  to  the 
specifications  for  mine  stairways  now 
provided  by  law,  and  of  suitable  design 
and  strength  to  accomplish  the  purpose 
for  which  it  is  intended. 

Iowa. — Code  1897,  §  2486  (Laws  1890, 
chap.  46)    (coal  mines). 

Kansas. — Gen.  Stat.  1909,  §§  4984, 
5028,  5029.  Earlier  enactment,  Laws 
1899,  chap.  165. 

Kentucky.— Gen.  Stat.  §  2468  (Stat. 
§  2730,  Laws  1893,  chap.  142,  §  9) 
(coal  mines) . 

Michigan. — Laws  1899,  No.  57,  §  2 
(coal  mines) . 

Missouri. — Rev.  Laws  1909,  §  8443;. 
Laws  1897,  p.  199   (coal  mines). 

Montana. — Rev.  Codes  1907,  §§  1696, 
1697  (Laws  1891,  p.  282,  §§  3,  4)  (coal 
mines);  §§  8541,  8542  (Laws  1897,  p. 
66,  §  1)    (quartz  mining  claims). 

New  Mexico. — Comp.  Laws  1897,  § 
2341   (coal  mines). 

New  York. — Labor  law  1909,  §  121. 
Second  outlet  to  be  provided  in  coal 
mines,  if,  in  the  opinion  of  the  commis- 
sioner of  labor,  it  is  necessary  for  safety 
of  employees. 

North  Carolina. — Pell's  Revisal  1908, 
§  4934  (coal  mines).  Earlier  enact- 
ment. Laws  1897,  chap.  251,  §  4. 

Ohio.— Gen.  Code  1910,  §§  914,  915, 
017    (coal  mines) . 

Oklahoma. — Comp.  Laws  1909,  §§ 
4359  et  seq. 

Pennsylvania. — Act  of  June  2,  1891, 
P.  L.  177,  art.  4,  SS  1-3  (anthracite 
coal  mines) ;  Act  of  May  15,  1893,  P.  L. 
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vide  escape  ways  has  been  imposed,  the  doctrine  has  been  laid  down 
that  it  is  not  intended  for  the  benefit  of  the  owners  of  mines,  but  is 
designed  to  protect  the  health  and  ensure  the  safety  of  the  persons 
•employed  in  the  mines,  and  consequently  that  a  court  has  no  power 
imder  it  to  direct  a  mine  owner  to  leave  open  the  passages  between 
his  own  mine  and  an  adjoining  one,  so  that  an  escapement  construct- 
ed by  him  may  serve  for  both  mines.* 

It  has  also  been  held  that  the  liability  for  a  breach  of  the  provision 
as  to  escape  ways  attaches,  although  the  conditions  which  prevailed 
-on  the  occasion  when  the  need  of  the  second  outlet  was  experienced 
were  accidental  and  implied  no  fault  in  the  mine  owner.'  Other  pro- 
visions of  this  type  would  doubtless  be  construed  on  the  same  footing. 

It  has  been  held  that  the  Alabama  statute  (Code  1896,  §  2921) 
Tequiring  "two  available  openings  to  the  surface  of  each  seam"  is  not 
satisfied  by  merely  dividing  the  shaft  with  a  wooden  partition.* 


52,    art.    2,    §§    ]-6     (bituminous    coal 
■mines) . 

South  Dakota. — Comp.  Laws  1910,  p. 
'fi43;  Laws  1903,  chap.  179,  §  1. 

Tennessee. — Laws  1903,  chap.  237,  §§ 
27  et  seq. 

Teajos.— Sayre's  Supp.  1897-1904,  p. 
.'iSS;  Laws  1903,  p.  103,  §  1. 

Utah.— Com-p.  Laws  1907,  §  1513 
(Laws  1901,  p.  84;  Laws  1905,  p.  223) 
(coal  mines). 

Washington. — Rem.  &  BaL  Codes  & 
Stat.  1910,  §  7378  (3162),  §  7379 
(3162)    (coal  mines). 

West  Virginia. — Code  1907,  §  405 
(coal  mines). 

Wyoming. — Comp.  Stat.  1910,  §  3506 
<coal  mines). 

0«<ario.— Mines  act  1906,  §  205  (32). 

Nova  Scotia. — Rev.  Stat.  1900,  chap. 
39,  §  31   (coal  mines). 

British  Colurnbia. — -Rev.  Stat.  1897, 
chap.  134,  §  25  (19)  (metalliferous 
mines) . 

New  South  Wales. — Coal  mines  regu- 
lation act  1896,  §§  43-45. 

i  Loose  V.  People  (1882)  11  111.  App. 
445. 

6  Wesley  City  Coal  Co.  v.  Healer 
(1876)  84  in.  126,  1  Mor.  Min.  Rep. 
«8   (fire  broke  out). 

eiloweUs  Min.  Co.  v.  Orey  (1906) 
148  Ala.  535,  42  So.  448.  The  court 
said:  "The  statute  is  intended  for  the 
preservation  and  protection  of  human 
life,  and  should  be  construed  so  that 
the  ends  for  which  it  was  intended  may 


be  accomplished.  What  is  meant  by 
'two  available  openings,'  as  used  in  the 
statute?  Does  the  statute  mean  that 
one  ground  opening,  divided  up  by  a 
plank  partition  into  two  compartments, 
the  mouths  of  which  are  separated  only 
by  a  thin  wooden  partition,  is  sufficient 
as  'two  available  openings,'  one  of  which 
is  to  be  known  as  a  manway  or  escape 
way?  We  think  not.  It  is  the  spirit 
and  intent  of  the  statute  that  there 
shall  be  two  separate  and  distinct  open- 
ings, one  of  which  is  to  be  used  as  an 
escape  way,  and  so  located  as  to  not  be 
necessarily  obstructed  or  cut  off  by  any 
fire  or  other  disaster  which  might  befall 
the  hoisting  shaft  or  other  opening, — 
ex  vi  termini,  two  holes  in  the  ground; 
not  one  hole,  divided  by  a  plank  par- 
tition into  two  compartments. 
The  case  of  Whatley  v.  Zenida  Coal  Co. 
(1898)  122  Ala.  118,  26  So.  124,  is  not 
in  conflict  with  the  foregoing  views. 
The  court  simply  said,  throiigh  McClel- 
lan,  Ch.  J.:  'It  cannot,  as  a  matter 
of  law,  be  said  to  be  the  duty  of  the 
person  operating  coal  mines  to  cut  a 
manway,  different  and  separate  from 
the  slope  through  which  coal  is  brought 
to  the  surface,  for  ingress  and  egress  of 
their  employees.'  We  reaffirm  what  was 
said  in  the  Whatley  Case,  supra,  and 
repeat  that  'it  cannot  be  said,  as  a  mat- 
ter of  law,  that  there  must  be  a  man- 
way  separate  and  distinct  from  the 
slope,'  unless  such  an  opening  be  re- 
quired by  the  chief  mine  inspector.    The 
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The  duty  to  keep  the  traveling  ways  open  is  continuous.'' 

Whether  a  mine  owner  was  in  default  is  a  question  of  fact  to  be 
determined  by  a  consideration  of  the  phraseology  of  the  given  enact- 
ment.* 

The  question  whether  a  way  constructed  in  pursuance  of  this  re- 
quirement was  sufficient  is  primarily  a  question  for  the  jury.^ 

(4)   To  see  that  a  traveling  way  is  constructed  around  every  hoist- 


law  does  not  require  at  all  times  and 
under  all  conditions  two  available  open- 
ings, but  simply  authorized  the  mine 
inspector  to  require  two  available  open- 
ings in  all  mines  working  over  twenty 
men.  In  the  case  at  bar  the  mine  in- 
spector required  two  openings,  and 
there  is  nothing  to  indicate  that  such 
was  done  in  the  Whatley  Case,  supra; 
and,  in  the  absence  of  such  a  require- 
ment, it  is  not,  as  matter  of  law,  the 
duty  of  a  mine  owner  to  maintain  a 
manway,  separate  and  distinct  from  the 
opening  for  the  hoisting  shaft." 

">  Tn  Wilson  v.  "Wishaw  Coal  Co. 
(1883)  10  Sc.  Sess.  Cas.  4th  series, 
1021,  20  Scot.  L.  R.  680,  manholes  had 
been  constructed  along  the  side^.  of  an 
underground  plane  in  a  coal  mine, 
along  which  the  loaded  and  empty 
wagons  were  drawn  in  opposite  direc- 
tions on  different  sets  of  rails.  Between 
the  two  tracks  was  a  wall  which  had 
originally  been  erected  as  a  means  of 
ventilation,  but  was  not  used  for  that 
purpose  at  the  time  of  the  accident  in 
question,  and  which  had  fallen  down  in 
several  places.  A  miner,  knowing  the 
conditions  in  the  plane,  started  to  de- 
scend along  the  rails  over  which  the 
loaded  wagons  were  drawn,  although  he 
was  aware  that  a  train  was  then  on  the 
point  of  being  despatched,  and  that 
some  minutes  would  he  required  to 
reach  the  bottom.  Being  met  by  the 
train  and  unable  to  reach  a,  manhole 
or  a  hole  in  the  wall,  he  was  struck 
and  injured.  Held,  that  he  had  been 
guilty  of  contributory  negligence  which 
precluded  him  from  recovering.  The 
opinion  was  expressed  that  a  certain 
number  of  manholes,  which  might  other- 
wise have  been  sufficient  to  satisfy  tlie 
statute,  was  rendered  insufficient  by  the 
fact  that  parts  of  an  old  wall,  originally 
constructed  for  ventilation,  were  still 
standing  between  the  two  tracks  in  the 
plane  along  which  the  loaded  and  un- 
loaded  wagons   were   drawn.     This   in- 


creased the  danger  of  using  the  incline, 
as  a  miner  in  seeking  to  cross  from  one 
side  to  the  other  might  encounter  pieces, 
of  the  wall. 

8  In  an  action  to  enforce  the  penalty 
provided  by  the  section  of  the  act  of 
March  3,  1870  (corresponding  to  the  act 
of  June  2,  1891 ) ,  prohibiting  the  work- 
ing of  mines  not  having  two  shafts  for 
every  seam  of  coal  worked,  with  a  pro- 
viso that  this  shall  not  apply  to  open- 
ing a  new  mine  or  making  communica- 
tions between  shafts,  so  long  as  not 
more  than  twenty  persons  are  employed 
in  such  new  mine,  the  operating  of  the 
first  and  third  seams  in  a  certain  mine 
simultaneously  with  the  opening  of  the 
fifth,  which  had  but  one  outlet  was  heldl 
not  to  be  unlawful,  as  the  fifth  seam 
was  simply  in  preparation  for  working. 
Haddock  v.   Com.    (1883)    103  Pa.  243. 

In  a  case  where  an  old  mine  had  the 
statutory  outlets,  and  was  then  worked 
further  several  hundred  feet  along  the 
seams,  it  was  held  to  have  become  a 
new  mine,  in  such  a  sense  as  to  render 
obligatory  the  construction  of  an  outlet 
for  ventilation  and  escape  was  required 
by  the  act  of  1870.  Com.  ex  rel.  Wil- 
liams V.  Wilkesharre  Coal  Co.  (1872) 
29  Phila.  Leg.  Int.  213,  15  Mor.  Min. 
Rep.  31. 

^Cambria  Iron  Co.  v.  Shaffer  (1887> 
5  Sadler   (Pa.)   105,  8  Atl.  204. 

Upon  the  question  what  is  a  "pas- 
sageway communicating  with  the  es- 
capeway  shaft,"  and  an  "exit  from  main 
hauling  ways  to  the  escapement  shaft," 
which  by  statute  are  required  to  be  of 
a  certain  height  and  width,  evidence 
that  the  passage  where  a,  mule  driver 
in  a  mine  was  injured  was  the  short- 
est road  to  the  escapement  shaft,  al- 
though there  was  another  longer  road, 
is  sufficient  to  go  to  the  jury.  Spring 
Valley  Coal  Co.  v.  Rowatt  (1902)  196 
111.  156,  63  N.  E.  649,  affirming  (1901) 
96  111.  App.  248. 
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ing  shaft,  so  as  to  enable  men  to  cross  from  one  side  to  the  other 
•without  passing  under  or  over  the  cages." 

In  one  case  it  was  held  that  a  miner  would  be  supposed  to  know  of 
the  existence  of  such  a  traveling  way  around  the  shaft  and  could  not 
recover  for  injuries  caused  by  his  failure  to  use  it.^^ 

That  a  mine  is  in  the  early  stages  of  development  is  no  defense  tO' 
an  action  under  the  Illinois  statute,  based  upon  the  failure  to  have  a 
traveling  way  around  a  shaft,  where  such  a  way  had  been  constructed, 
but  had  been  permitted  to  remain  blocked  by  a  cave-in  for  a  period 
of  six  weeks,  when  it  could  have  been  opened  in  two  or  three  days.^* 

(5)  To  see  that  the  roof  and  sides  of  every  traveling  road  and 
working  place  are  made  secure. ■'' 

The  general  provisions  of  this  tenor  are  confined  to  England  and 
the  British  Colonies.    Those  which  relate  to  the  duty  of  mine  owners 


^'>  Colorado. — Rev.   Stat.   1908,   §   644. 

Illinois. — Kurd's  Eev.  Stat.  1908 
(Laws  1899,  p.  300).  For  an  earlier 
provision,  see  Starr  &  C.  Anno.  Stat, 
p.  2723    (Laws  1879,  p.  204,  §  8). 

Indiana. — Burns's  Anno.  Stat.  1908, 
§  8581  (Laws  ]905,  chap.  50,  §  13). 
Earlier  enactment,  Eev.  Stat.  1881,  § 
.5467. 

Kansas. — Gen.  Stat.  1909,  §  4988; 
Laws  1883,  chap.  117,  §  8,  as  amended 
by  Laws  1885,  chap.  143,  §  3.  There 
shall  be  cut  in  the  side  of  every  mining 
shaft,  at  the  bottom  thereof,  a  traveling 
way  sufficient  to  enable  persons  to  pass 
around  the  shaft  in  going  from  one  side 
of  the  mine  to  the  other. 

Missouri. — Rev.  Laws  1909,  §  8450. 

Montana.— Rev.  Codes  1907,  §  170 
(Laws  1891,  p.  282,  §  8). 

New  Torfc.— Labor  law  1909,  §  128. 

Ohio.— Gen.  Code  1910,  §  919. 

Pennsylvania. — Act  of  May  15,  1893, 
art.  2,  §§  ],  3   (bituminous  coal  mines). 

Texas.— Acta  1907,  p.  331,  §  1   (b). 

Wj/owimjr.— Comp.  Stat.  1910,  §  3517. 

11  Rush  V.  Coal  Bluff  Min.  Co.  ( 1891 ) 
131  Ind.  335,  30  N.  E.  904. 

12  Chicago-Coulterville  Coal  Co.  v.  Fi- 
delity &  C.  Co.  (1904)  130  Fed.  957. 
The  court  said:  "The  learned  counsel 
for  plaintiff  sought  in  argument  to 
evade  the  application  of  this  statute  to 
this  instance  by  contending  that  this 
was  a  new  mine,  in  the  early  stage  of 
development,  and  that  it  ought  not  to 
be  exacted  or  expected  of  a  mine  owner, 
in  his  relation  of  responsibility  to  his 
employee,  to  have  the  passageway  in  the 


prescribed  condition  during  such  experi- 
mental development.  The  evidence  in 
this  case  shows  that  long  prior  to  this. 
accident,  when  the  shaft  was  sunk  and 
the  levels  started  therefrom,  the  plain- 
tiff complied  with  the  statute  by  making- 
a  passageway  14  feet  in  width,  and  that 
in  the  fore  part  of  September,  1902, 
the  obstruction  occurred  from  the  cave- 
in,  and  that  for  six  weeks  the  plaintiff" 
left  it  in  this  condition,  although  it  was. 
prosecuting  the  work  of  development  by 
liauling  tons  of  coal  from  the  extensions, 
each  day  for  merchandise.  It  was  then, 
engaged  in  operating  a  mine.  The  spirit 
as  well  as  the  letter  of  the  statute- 
made  it  imperative  upon  the  plaintiff, 
as  soon  as  it  began  to  extend  its  lateral 
levels  and  to  dig,  haul,  and  dump  the 
coal  into  the  elevator  crates,  to  provide 
this  safe  and  commodious  passageway 
for  the  eager  and  his  mule." 

13  England. — Coal  mines  regulations 
act  1887,  §  49   (21). 

Ontario.— Mines  act  1906,  §  205  (16),. 
(20). 

Nova  Scotia. — Eev.  Stat.  1900,  chap. 
19,  §  44  (16)  (coal  mines);  chap.  20, 
§  19   (12)    (metalliferous  mines). 

British  Columbia. — Eev.  Stat.  1897, 
chap.  138  (coal  mines),  §  82  (17), 
(20);  chap.  134  (metalliferous  mines),. 
§  25    (20). 

New  South  Wales. — Coal  mines  regu- 
lation act  1896,  §  47    (22). 

Victoria. — Mines  act  1890,  §  351 
(10). 

New  Zealand. — Mining  acts,  compila- 
tion act  1906,  §  255   (10). 
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in  respect  of  furnishing  timber  to  be  used  by  the  miners  in  propping 
the  place  of  work  are  noticed  in  §  1885,  post. 

(6)  To  see  that  underground  planes  and  roads  which  are  used 
both  for  the  passage  of  persons  and  the  conveyance  of  materials  in 
cars  operated  by  mechanical  power  or  (under  the  terms  of  some  stat- 
utes) by  animals  shall  be  provided  at  certain  intervals  with  manholes 
or  places  of  refuge.^* 

In  one  case  it  was  held  that  where  the  distance  from  the  outer  edge 
of  the  car  to  the  side  of  the  entry  was  less  than  3  feet,  and  there  were 
no  places  of  refuge,  and  some  cross  cuts  which  had  been  made  were 
filled  with  rubbish,  there  was  a  wilful  violation  of  the  statute.  ^^  In 
another  it  was  held  that  "places  of  refuge,"  to  be  kept  clear  of  ob- 
structions, include  not  only  the  "cut  in  the  sidewall,"  but  where  con- 
ditions are  such  that  a  cut  is  not  required,  that  is,  where  "there  is  a 
clear  space  of  2^  feet,"  such  space  must  be  regarded  as  a  place  of 
refuge,  and  a  failure  to  keep  the  same  clear  of  obstructions  would  vio- 
late the  statute.^^  The  requirement  of  the  Pennsylvania  statute  as  to 
passageway  alongside  of  hauling  ways  is  not  satisfied  where  a  pas- 
sageway, although  otherwise  suificient,  alongside  tracks  for  coal  cars 
in  a  mine,  is  used  for  drainage  of  the  mine,  and  is  covered  with  sev- 
eral inches  of  water.'' 

14  England. — Coal     mines     regulation  Washington. — Rem.    &   Bal.    Codes   & 

act  1887,  §  49  (14),  (15)  ;  metalliferous  Stat.  1910,  §  7389   (3173). 

mines   regulation   act   1872,   §   23    (3)-  West    Virginia. — Code    1907,    §§    408^ 

(5).  410. 

Arkansas. — ^IC^irby's  Dig.  1904,  §  5344.  Ontario. — Mines  act  1906   (chap.  11), 

Colorado.— Hev.  Stat.  1908,  §  644.  §  205   (13). 

Illinois. — Kurd's   Rev,   Stat.    1908,   p.  Nova  Scotia. — ^Rev.  Stat.  1900,  chap. 

1438   (Laws  1907,  p.  397).  19,  §  44  (10)    (11)    (coal  mines)  ;  chap. 

Indiana.— Buins's   Anno.    Stat.    1908,  20,    §    19    (5)     (7)     (8)     (metalliferous 

§   8581    (Laws   1905,   chap.   50,   §   13);  mines). 

^  8582.  British    Columhia. — Rev.    Stat.    chap. 

Kansas.— Gen.    Stat.     1909,     §     5008  38,  §  82   (11) -(13). 

(Laws   1897,   chap.   159,   §   6)  ;    §   4987  New  South  Wales.— Coal  mines  regu- 

(Laws  1883,  chap.  117,  §  3).  lation  act  1896,  §  47   (14),   (15),   (16). 

Missouri. — Rev.  Stat.  1909,  §  8463.  Victoria. — ^Mines     act     1890,     §     357 

Mo«*ana.— Rev.    Codes    1907,    §    1704  (3)-(5). 

(Laws  1891,  p.  282,  §  8).  New  Zealand. — Mining  acts,  compila- 

Ohio.—Gen.  Code  1910,  §  919.  tion  act  1906,  §  255   (3),  (4). 

Oklahoma. — Comp.  Laws  1909,  §  4384.  15  Brookside  Coal  Min.  Co.  v.  Hajnal 

Pennsylvania.— Act  of  June  2,   1891,  (1901)   101  111.  App.  175. 

art.     12,     rule     180      (anthracite     coal  ''■^  Moore  v.  Centralia  Coal  Co.  (1908) 

mines);    act   of   May   15,   1893    (P.   L.  140   111.    App.    291     (plaintiff   was   pre- 

52),     art.     6,     §     4     (bituminous     coal  vented  by  obstruction  along  track  from 

mines).  stepping  off  of  runaway  car). 

Texas. — ^Acts  1907,  p.  331,  §  1.    Places  "iJeeder  v.  Lehigh   Valley   Coal  Co. 

•of  refuge.  (1911)    231  Pa.  563,  80  Atl.  1121. 

Utah.— Comp.    Laws     1910,     §    1518 
^16). 
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Kurd's  Kev.  Stat.  1908,  chap.  93,  §  21,  requiring  certain  space  be- 
tween walls  and  cars  where  miners  are  required  to  work,  does  not  pre- 
vent a  track  being  laid  within  6  inches  of  a  wall  at  a  place  where  men 
\\ere  not  required  to  work,  where  there  was  a  clear  space  on  the  other 
side  of  the  track  where  the  men  were  required  to  work.^*  Under  a 
similar  statute,  it  has  been  held  that  the  master  is  not  under  obliga- 
tions to  construct  places  of  refuge  at  any  particular  place,  but  only  at 
intervals  not  more  than  20  yards  apart.^^  In  a  Scotch  case  it  was 
laid  down  by  one  member  of  the  court  of  session  that  cross  roads  which 
led  off  the  main  level  of  a  mine,  and  were  within  the  statutory  dis- 
tance from  each  other,  were  to  be  considered  as  "manholes"  within 
the  meaning  of  a  rule  of  this  tenor.^"  The  position  thus  taken  seems 
to  be  perfectly  reasonable.  But  the  other  judges  preferred  to  reserve 
their  opinion  upon  the  point. 

The  Illinois  statute  requiring  places  of  refuge  along  hauling  ways 
upon  which  employees  "must  travel  on  foot"  to  and  from  their  work 
has  no  application  where  the  mine  owner  had  furnished  a  separate 
passageway  for  the  men  to  travel  on,  had  forbidden  the  miners  to 
use  the  hauling  way,  and  had  posted  signs  at  frequent  intervals  along 
the  hauling  way,  indicating  the  direction  of  the  manway.^^ 

1885.  Underground  workings.  Maintenance  of  safe  conditions  in 
place  of  work. —  The  statutory  enactment  relative  to  the  maintenance 
of  safe  conditions  in  underground  workings  imposes  upon  the  mine 
owner  the  following  duties: 

(1)  To  sprinkle  the  entries,  roads,  etc.,  wherever  the  dust  accu- 
mulates to  a  dangerous  degree.^ 

18  Cook  V.  Big  Muddy-CarterviUe  Min.  the   court  erred   in  excluding  this   evi- 
Co.  (1911)   249  111.  41,  94  N.  E.  90.  dence.     The   evidence   so   excluded   was 

19  Scklapp  y.  McLean  County  Coal  Co.  not  competent  for  the  purpose  of  show- 
(1908)   235  111.  630,  85  N.  E.  916.  ing  negligence  on  the  part  of  appellee, 

^'>  Hughes  v.   Clyde  Coal  Co.    (1891)  as  in  actions  under  this  statute  for  its 

19    Sc.    Sess.    Cas.    4th    series,    343,    29  wilful   violation   the   negligence   of   the 

Scot.  L.  E.  387.  party  injured  is  not  a  defense,  but  this 

!i^  Guthrie  v.  Empire  Goal  Co.   (1908)  excluded  evidence  tended  to  show  that 

142    111.    App.    332.      The    court    said:  the   hauling  way  was  not   the  way   in 

"We  are   of   opinion   that   if   appellant  which  the  miners  traveled  in  going  to 

furnished   a   reasonably   safe   and   suffi-  and    from    their   work,    and   that    they 

cient  manway  parallel  with  the  hauling  were  excluded  therefrom,   and  for   this 

way,  and  had  ordered  and  directed  or  purpose  it  was  competent." 

warned  its  men  working  in  the  mine  to  ^Illinois. — Hurd's  Eev.  Stat.  1908,  p. 

walk   to   and   from   their   work   in   the  1435    (Laws   1899,   p.   300).     In   dusty 

manway,  and  not  walk  upon  the  haul-  mines,  hauling  roads  must  be  sprinkled, 

ing  way,  then  it  was  not  required  under  See  also  p.  1438. 

the  statute  to  build  places  of  refuge  in  Indiana. — Burns's   Anno.    Stat.    1908, 

the  hauling  way.     If  our  interpretation  §  8579;  Acts  1905,  p.  65,  chap.  50.     In 

of  the  statute  as  applied  to  the  evidence  case    the   roadways    or   entries    of    any 

in  this  case  is  correct,  it  follows  that  mine  are  so  dry  that  the  air  becomes 
M,  &  S.  Vol.  v.— 364. 
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The  Indiana  statute  relative  to  sprinkling  mines  is  remedial  as 
well  as  penal,  and  should  not  be  so  strictly  construed  as  to  destroy 
the  object  of  its  enactment;  *  and  the  provisions  of  this  act,  though  a 
part  of  the  same  section  in  which  provision  is  made  for  ventilating 
mines,  are  applicable  irrespective  of  the  subject  of  ventilation.'  It 
gives  a  right  of  action  for  injuries  occasioned  by  any  violation  or 
wilful  failure  to  sprinkle  roadways  and  entries  when  so  dry  as  to 
cause  dust ;  even  a  mere  negligent  failure  to  sprinkle  gives  a  right  of 
action.* 

A  complaint  based  upon  the  failure  to  sprinkle  a  mine  is  sufficient 
where  it  is  expressly  averred  in  the  first  paragraph  "that,  if  said  de- 
fendant company  had  performed  its  duty  in  regularly  and  thorough- 
ly sprinkling  said  dust  on  and  before  the  date  of  the  explosion,  the 
accident  and  injuries  herein  complained  of  would  not  and  could  not 
have  occurred,  and  that  the  same  did  occur  solely  and  proximately  by 


charged  with  dust,  such  roadways  or 
entries  shall  be  regularly  and  thorough- 
ly sprinkled,  and  it  shall  be  the  duty 
of  the  inspector  to  see  that  this  provi- 
sion is  carried  out. 

Sec.  8613  (Acts  1907,  p.  347).  The 
inspector  of  mines  shall  have  power  in 
liis  discretion  to  order  the  sprinkling  of 
any  coal  mine,  or  part  of  mine,  by  no- 
tice in  writing  to  the  operator  thereof, 
or  person  in  charge  of  the  same;  and 
after  receiving  such  notice  it  shall  be 
unlawful  for  any  person  to  act  in  vio- 
lation thereof  and  to  omit  such  sprin- 
kling. Copies  of  any  notices  given  here- 
under shall  be  posted  at  the  mine  en- 
trance by  the  inspector  of  mines. 

The  act  of  1907  (Anno.  Stat.  §  8613) 
does  not  repeal  the  act  of  1905  (Anno. 
Stat.  §  8579)  so  as  to  make  the  duty 
of  sprinkling  dependent  upon  the  action 
of  the  inspector.  Princeton  Goal  Min. 
Go.  V.  Lawrence  (1911)  —  Ind.  — ,  95 
N.  E.  423,  rehearing  denied  (1911)  96 
N.  E.  387. 

Kansas.— Qen.  Stat.  1909,  §  5012. 
Mine  boss.  §  39.  It  shall  be  the  duty 
of  the  mine  boss  or  agent  in  charge  of 
any  mine  where  coal  dust  or  any  other 
inflammable  ingredients  may  accumu- 
late, to  cause  the  same  to  be  properly 
sprinkled  or  saturated  at  least  once  a 
day. 

Ohio.— Gen.  Code  1910,  §  935.  Mines 
sprinkled  wherever  air  is  dry  so  as  to 
be  charged  with  dust;  explosive  mate- 
rials not  to  be  allowed  to  accumulate. 
(98  v.  169,  §§  1,  2.) 


OJclahoma. — Comp.  Laws  1909,  §  4380. 
Entries,  airways,  or  rooms  to  be  thor- 
oughly sprinkled  whenever  the  air  is 
clogged  with  dust. 

Utah.— Comp.  Law's  1907,  §  1516 
(Laws  1901,  p.  86;  Laws  1905,  p.  225). 
Water  to  be  provided  for  sprinkling 
whenever  necessary. 

Tennessee. — Laws  1903,  chap.  237,  § 
30. 

8  Princeton  Coal  Min.  Go.  v.  Lawrence 
(1911)  —  Ind.  — ,  95  N.  E.  423,  re- 
hearing denied   (1911)   96N.  E.  387. 

^Vandalia  Coal  Co.  v.  Yemm  (1910) 
175  Ind.  524,  92  N.  E.  49  (miner  in- 
jured by  explosion).  The  court  said: 
"As  we  read  the  clause,  however,  it  is 
a  distinct  statutory  duty,  disconnected 
from  the  subject  of  ventilation  proper,, 
and  the  more  is  this  true  under  a  com- 
plaint which  alleges  that  such  a  condi- 
tion is  in  itself  dangerous.  We  must 
assume  that  the  legislature  so  viewed' 
it,  and  had  a  purpose  in  view  in  enact- 
ing the  statute,  and  that  the  purpose 
was  to  provide  against  this  particular 
element  of  danger.  Certainly  it  is  as 
specifically  enjoined  to  be  done  as  any 
other  thing  embraced  in  the  statute.  It 
is  required,  irrespective  of  the  subject 
of  ventilation,  and  this  being  so,  it  was 
manifestly  enacted  for  the  benefit  of  ap- 
pellee and  others  employed  in  the  mine. 
That  is  the  test." 

*  Princeton  Coal  Min.  Co.  v.  LoAorence 
(1911)  —  Ind.  — ,  95  N.  E.  423,  re- 
hearing denied  in   (1911)   96  N.  E.  387. 
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reason  of  its  neglect  in  that  behalf."  *  Evidence  showing  that  the 
mine  examiner  had  had  his  attention  called  to  dust  in  the  entry  sev- 
eral weeks  before  the  explosion,  and  that  he  had  failed  to  have  the 
entry  sprinkled,  shows  a  wilful  failure  to  obey  the  statute.^ 

The  statute  relating  to  sprinkling  roadways  and  entries  enures  to 
the  benefit  of  a  shot-firer  who,  in  accordance  with  the  terms  of  a  stat- 
ute, was  employed  for  the  sole  purpose  of  firing  shots,  and  who  was 
paid  by  the  miners  themselves, — especially  where  the  statute  does  not 
provide  that  the  miners  shall  themselves  select  the  shot-firer.'' 

(2)  To  furnish  and  keep  at  the  miners'  disposal  a  sufficient  sup- 
ply of  props  and  timbers.  In  many  statutes  of  this  character,  there 
are  provisions  requiring  the  miner  himself  to  put  the  props  in  place 
and  to  keep  the  place  of  work  securely  propped;  some  going  to  the 
extent  of  making  it  a  misdemeanor  for  the  miner  to  fail  so  to  do.' 

^Vandalia  Coal  Co.  v.  Temm  (1910)  ways  secure  against  loose  coal,  slate, 
17.5  Ind.  524,  92  N.  E.  49.  and  rock  falling  in,  and  to  furnish  tim- 

6  Illinois     Collieries     Go.     v.     Davis    bers   for   all   places   where   they   are   to 

(1907)  137    111.    App.    15,    affirmed    in    be  used  and  placed  in  the  working  places 

(1908)  232  111.  284,  83  N.  E.  836;  Illi-    of  the  mines. 

nois   Collieries   Co.   v.   Ha-ceron    (1907)  Illinois. — Kurd's   Rev.   Stat.   1908,   p. 

137  111.  App.  22.  1434  (Laws  1899,  p.  300).     Mine  owner 

7  Princeton  Coal  Min.  Co.  v.  Lawrence  to  furnish  props ;  miner  to  properly 
(1911)  —  Ind.  — ,  95  N.  E.  423,  re-  prop  and  secure  his  place  of  work.  Ear- 
hearing  denied   (1911)   96  N.  E.  387.  lier   provisions,    see   Starr   &    C.   Anno. 

^England. — Coal  mines  regulations  Stat.  p.  2730;  Rev.  Stat.  chap.  93,  §  16 
act  1887,  §  49  (21).  The  roof  and  sides  (Laws  1879,  p.  204,  §  16,  as  amended 
of  every  traveling  road  and  working  by  Laws  1887,  p.  235 ) . 
place  shall  be  made  secure,  and  a  per-  Indiana. — Burns's  Anno.  Stat.  1908, 
son  shall  not,  unless  appointed  for  the  §  8585  (Laws  1905,  chap.  50,  §  15). 
purpose  of  exploring  or  repairing,  travel  Mine  owner  to  furnish  sufficient  supply 
or  work  in  any  such  traveling  road  or  of  timber  for  employees  to  secure  work- 
working  place  which  is  not  made  secure,    ing  place ;  miner  to  notify  mine  owner 

Sec.   49    (22).     Where  the  timbering    of  need  of  timber, 
in   the   working   places   is   done  by  the        The  earlier  enactment    (Burns's  Rev. 
workmen',  suitable  timber  shall  be  pro-    Stat.  1894,  §  7447,  7472;  Horner's  Rev. 
vided  at  a  place  convenient  to  them.  Stat.   1901,   §   5472a,   5480m)    was  pro- 

Alabama. — Code  1907,  §  1021-.  Mine  nounced  constitutional  in  D.  H.  Davis 
owner  to  keep  sufficient  supply  of  props.  Coal  Co.  v.  Polland  (1902)  158  Ind. 
and  afford  miners  proper  facilities  for  607,  92  Am.  St.  Rep.  319,  62  N.  E.  492. 
delivery  of  props  to  working  places.  Iowa. — Code  1897,  §  2489.    Mine  own- 

Arkansas. — Kirby's  Dig.  1904,  §  5352.  er  to  furnish  sufficient  supply  of  props 
The  owner,  agent,  or  operator  of  any  and  deliver  them,  when  required,  to 
mine  shall  keep  a  sufficient  amount  of  places  where  needed, 
timber  when  required  to  be  used  as  Kansas. — Gen.  Stat.  1909,  §  4987. 
props,  so  that  the  workmen  can  at  all  Mine  owner  to  furnish  sufficient  props, 
times  be  able  to  properly  secure  the  said  Kentucky. — Stat.  1908,  §  2739b  (7)  ; 
workings  from  caving  in;  and  it  shall  Act  of  March  3,  1908.  Each  owner, 
be  the  duty  of  the  owner,  agent,  or  lessee,  or  operator  of  every  mine  to 
operator  to  send  down  all  such  props  which  the  mining  laws  of  the  state  ap- 
when  required,  and  deliver  said  props  ply,  shall  provide  and  furnish  to  the 
to  the  place  where  cars  are  delivered.       miners  employed  in   said  mine  a  suffi- 

Colorado. — Laws  1885,  p.  138,  §  4.  cient  number  of  caps  and  props,  said 
Mine  owners  required  to  make  traveling   props  to  be  sawed  square  at  each  end. 
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A  complaint  in  a  statutory  action  must  bring  the  case  within  the 
requirements  of  the  statute,  and  any  omission  cannot  be  supplied  by 
intendment;  thus  a  complaint  based  on  the  statute  must  allege  that 
more  than  ten  men  were  employed.® 

The  duty  to  secure  properly  the  roof  of  the  mine  cannot  be  dele- 
gated by  the  mine  owner,  even  to  a  statutory  mine  boss.*"  So  the  re- 
quirement of  the  statute  (Rev.  Stat.  1899,  §  8822),  that  the  mining 
companies  are  to  furnish  and  send  down  into  the  mine  a  sufficient 
supply  of  timber  so  that  workmen  at  all  times  may  be  able  properly 
to  secure  the  workings  from  caving  in,  has  been  held  to  be  an  impera- 
tive requirement,  and  not  a  question  of  reasonable  diligence.**  And 
a  failure  to  comply  with  the  requirement  cannot  be  excused  because 


to  be  used  by  said  miners  in  securing 
the  roof  in  their  rooms,  and  at  such 
other  working  places  where,  by  laws  or 
custom  of  those  usually  engaged  in  such 
employment,  it  is  the  duty  of  said  min- 
ers to  keep  the  roof  propped,  after  the 
miner  has  selected  and  worked  the  same. 

Sec.  2732  (Kussell's  Stat.  1909,  § 
3319).  Misdemeanor  wilfully  and  in- 
tentionally to  neglect  to  prop  mine  un- 
der his  control. 

Michigan. — Laws  3  899,  No.  57,  §  7. 

Minnesota. — Rev.  Laws  1909,  §  1824- 
15.  Duty  of  mine  owner  to  furnish  suf- 
ficient supply  of  props. 

Missouri. — Rev.  Stat.  1909,  §  8473. 
Duty  of  mine  owner  to  furnish  sufficient 
supply  of  props,  and  deliver  them  when 
required. 

'New  Yor/c— Labor  law  1909,  §  122. 
Mine  owner  to  properly  timber  mine. 

North  Carolina. — Pell's  Revisal  1908, 
§  4932  (coal  mines).  Mine  owner  to 
furnish  sufficient  supply  of  props. 

OMo.— Gen.  Code  1910,  §  921.  Mine 
operator  to  keep  supply  of  props  on 
hand.  Duty  of  miner  to  prop  working 
place  securely.  Earlier  enactments, 
Rev.  Stat.  §  6871;  McClain's  Code,  §§ 
2463,   2465. 

Ohlahoma.—Gom-p.  Laws  1909,  §  4382. 
Mine  owner  to  furnish  sufficient  supply 
of  props. 

Pennsylvania. — Act  of  June  2,  1891, 
P.  L.  177,  art.  11,  §§  1-3  (anthracite 
coal  mines);  act  of  May  15,  1893  (P. 
L.  52)  art.  6,  §  1;  art.  7,  §  1  (bitu- 
minous coal  mines).  Mine  owner  to 
furnish  sufficient  supply  of  props;  miner 
tc  notify  foreman  of  need  of  props;  mis- 
demeanor for  owner  to  fail  to  comply 
with  provisions. 


Act  of  May  15,  1893,  art.  0,  §  2. 
Workmen  to  notify  mine  foreman  as  to 
need  of  timber. 

Tennessee. — Laws  1881,  chap.  170, 
§  19.  Miner  having  charge  of  a  work- 
ing place,  who  neglects  or  refuses  to 
keep  the  roof  properly  timbered,  is 
guilty  of  a  misdemeanor. 

Texas.—Acta  1907,  p.  331,  §  1.  Props 
and  timbers. 

Utah.- — Comp.  Laws  1907,  §  1517 
(Laws  1901,  p.  87;  Laws  1905,  p.  225). 
Mine  owner  to  furnish  sufficient  supply 
of  props.  For  the  earlier  enactment, 
see  Laws  1892,  chap.  41  ;  Rev.  Stat. 
1898,  §  1519. 

Washington. — Rem.  &  Bal.  Codes  & 
Stats.  1910,  §  7394  (3178).  Mine  owner 
to  furnish  sufficient  supply  of  props. 

West  Virginia. — Code  1906,  §  410. 
Mine  owner  to  furnish  sufficient  supply 
of  props. 

Y\"yoming. — Comp.  Stat.  1910,  §  3511. 
Mine  owner  to  furnish  sufficient  supply 
of  props  upon  order  of  miner. 

Neio  'South  Wales. — Coal  mines  regu- 
lation act  1896,  §  47  (23).  Timbering 
by  workmen.     Supply. 

'sZeller,  McC.  £  Co.  v.  Vinardi  (1908) 
42  Ind.  App.  232,  85  N.  E.  378:  I>iclca- 
son  Coal  Co.  v.  Vnverferth  (1902)  30 
Ind.  App.  546,  66  N.  E.  759. 

10  Linton  Coal  &  Min.  Co.  v.  Persons 
(1894)   11  Ind.  App.  264,  39  N.  E.  214. 

11  McDaniels  v.  Royle  Min.  Co.  (1905) 
110  Mo.  App.  706,  85  S.  W.  679.  The 
court  said:  "When  the  desired  amount 
of  timbers  are  furnished  in  the  mine  to 
properly  secure  the  workings,  the  mine 
owner  has  performed  his  duty,  and  it  is 
then  left  to  the  miners  to  use  them  for 
their  own  security.     But  they  must  be 


§  1885] 


STATUTES  RELATIVE  TO  MINES. 


5813 


the  presence  of  props  might  render  machine  mining  imprai!ticable.'^ 
So  the  statutory  duty  of  a  mine  owner  to  take  down  all  loose  slate, 
coal,  etc.,  or  carefully  to  secure  it,  and  to  withdraw  all  employees 
therefrom  until  it  is  safe,  except  those  who  are  engaged  in  the  very 
work  of  making  it  safe,  is  absolute,  and  does  not  authorize  a  mine 
boss  or  operator  to  exercise  any  discretion  as  to  the  practicability  of 
making  the  mine  safe  without  undue  interference  with  the  working 
of  the  mine.^*  In  a  Federal  decision  it  was  held  that  as  the  Ohio 
act  does  not  define  the  degree  of  care  required  of  the  mine  owner  in 
providing  timber,  such  care  must  be  determined  by  the  principles  of 
the  common  law.^*  Such  a  view  is  decidedly  against  the  weight  of 
authority,  not  only  of  the  decisions  upon  this  provision,  but  also  upon 
the  various  other  provisions  of  the  different  mines  acts. 

While  it  is  the  duty  of  the  "mining  boss"  to  see  that  sufficient  tim- 
ber of  suitable  lengths  and  sizes  is  placed  in  the  working  places  of  the 
mine,  the  duty  of  securely  propping  the  roof  of  the  mine,  by  actually 
setting  such  timbers  thereunder,  is  generally  placed  upon  any  miner, 
workman,  or  other  person  having  the  control  of  any  working  place 
in  the  mine.^*  And  the  duty  to  securely  prop  the  mines,  imposed 
upon  the  miners,  by  statute  (Eev.  Stat.  §  6871),  cannot  be  shifted 


furnished  with  all  the  timbers  necessary 
for  that  purpose,  and  the  mine  owner 
cannot  excuse  himself  by  furnishing 
what  may  be  deemed  ordinarily  suffi- 
cient. This  is  not  a  question  of  rea- 
sonable diligence,  but  an  imperative 
requirement  of  the  statute  for  the  pres- 
ervation of  the  workmen  engaged  in  haz- 
ardous labor.  The  condition  of  the  roof 
showed  that  extraordinary  means  were 
required  for  safety,  and  enough  timbers 
should  have  been  furnished  to  meet  the 
requirement  of  the  situation." 

Gen.  Stat.  1909,  §  4987,  imposing  on 
mine  owners  the  duty  to  keep  careful 
watch  to  see  that  as  the  miners  advance 
their  excavations  all  loose  coal,  slate, 
and  rock  overhead  are  carefully  secured 
against  falling,  requires  more  than  or- 
dinary diligence  to  furnish  a  safe  place 
to  work,  and  was  not  intended  merely 
to  declare  the  common-law  duty  already 
imposed.  Little  v.  Norton  Coal  Co. 
(1910)  83  Kan.  232,  109  Pac.  768.  The 
court  said:  "The  defendant  cannot  es- 
cape liability  for  its  failure  to  perform 
the  duty,  on  the  ground  that  it  did  not 
know  that  the  rock  was  likely  to  fall." 
See  also  Barrett  v.  Dessy  (1908)  78 
Kan.  642,  97  Pac.  786. 


li  Morris  Coal  Co.  v.  Donley  (1906) 
73  Ohio  St.  298,  76  N.  E.  945. 

13  Princeton  Coal  Min.  Co.  v.  Hotoell 
(1910)   46  Ind.  App.  572,  92  N.  E.  122. 

A  contrary  view  was  expressed  in 
Zeller,  M.  &  Co.  v.  Vinardi  (1908)  42 
Ind.  App.  232,  85  N.  E.  378,  in  which 
a  case  construing  the  provisions  of  the 
factory  act  requiring  the  guirijirig  of 
machinery  was  cited  as  authority.  The 
analogy  does  not  seem  close,  and  the 
better  view  seems  to  be  that  taken  later 
by  the  same  court  in  the  Howell  Case, 
supra. 

14  Cecil  V.  American  Sheet  Steel  Co. 
(1904)  64  C.  C.  A.  72,  129  Fed.  542. 

15  Victor  Coal  Go.  v.  Muir  (1894)  20 
Colo.  333,  26  L.R.A.  435,  46  Am.  St. 
Eep.  299,  38  Pac.  382;  Lammey  v.  Cen- 
ter Coal  Min.  Go.  ( 1909 )  144  Iowa,  640, 
]23  N.  W.  356. 

The  implication  from  this  provision  is 
that,  when  no  timberman  is  employed, 
it  is  the  duty  of  the  miners,  as  a  part 
of  their  employment,  to  observe  care- 
fully the  roof  under  which  they  are 
working  from  day  to  day,  and  set  props 
wherever  they  seem  to  be  needed.  Con- 
solidated Goal  Co.  v.  Soheller  (1891)  42 
111.  App.  619. 
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onto  the  mine  owner  by  a  custom  which  imposes  that  duty  upon  an- 
other servant.'^  But  the  provision  requiring  the  workmen  to  prop 
their  working  places  does  not  require  them  to  prop  or  look  after  the 
safety  of  entries.     That  duty  rests  on  the  master." 

And  the  provision  in  statutes  of  this  character,  that  it  is  the  duty 
of  the  miner  to  keep  the  roof  securely  propped,  will  not  defeat  a  re- 
covery for  injuries  caused  by  the  failure  to  prop,  where  the  injured 
employee  had  no  duty  in  respect  thereto.*'  Assuming  that  the  con- 
tention that  the  statute  as  to  props  had  altered  the  common  law  as  to 
providing  a  reasonably  safe  place  to  work,  and  thrown  that  duty  onto 
the  miners,  was  true,  it  has  been  held,  nevertheless,  that,  as  the  own- 
er had  employed  a  timberman  whose  special  duty  it  was  to  prop  the 
roof,  and  thus  had  taken  upon  himself  the  duty  of  furnishing  a  safe 


16  Goal  &  Mim.  Co.  v.  Glay  ( Consoli- 
dated Coal  &  Min.  Go. -v.  Floyd)  (1894) 
51  Ohio  St.  542,  25  L.R.A.  848,  38  N. 
E.  610. 

i-T  Sloss-Sheffield  Steel  &  I.  Go.  v. 
Green   (1909)    159  Ala.  178,  49  So.  301. 

WMcClain's  Code,  §  2463,  making  it 
a  misdemeanor  for  any  miner  to  neglect 
or  refuse  to  securely  prop  or  support 
the  roofs  and  entries  under  his  control 
in  the  mine  where  he  is  working,  has 
no  application  where  the  evidence 
sliowed  that  he  had  no  control  over  the 
roof,  and  was  directed  not  to  remove 
any  slate  therefrom.  Taylor  v.  Star 
Goal  Go.  (1899)  110  Iowa,  40,  81  N.  W. 
249. 

And  this  provision  does  not  apply  in 
the  case  of  an  injury  to  any  employee 
injured  in  a  sloping  entry  of  a  coal 
mine  through  which  coal  is  brought  to 
the  surface,  where  such  employee  is  not 
in  control  of  the  entry.  This  is  not  a 
case  where  the  keeping  of  the  place  of 
work  in  repair  is  incidental  to  the  labor 
which  is  to  be  performed.  The  dvities 
of  the  laborer  have  no  connection  with 
the  preparation  of  the  entry,  which  Is  a 
completed  piece  of  work  as  far  as  he  is 
concerned.  Corson  v.  Goal  Hill  Coal  Co. 
(1897)   101  Iowa,  224,  70  N.  W.  185. 

Although  ordinarily  it  is  not  the  mine 
owner's  duty  to  prop  the  roof  of  the 
mine,  and  he  has  performed  his  full 
duty  where  he  has  furnished  a  sufficient 
supply  of  suitable  timber,  yet  he  is  re- 
sponsible for  the  death  of  an  employee 
caused  by  a  fall  of  slate  from  the  roof, 
where  the  latter   had  no  duty   to   per- 


form in  connection  with  the  timbering. 
Jackson  v.  Richardson  Coal  Co.  (1908) 
33  Ky.  L.  Rep.  289,  109  S.  W.  902. 

By  Ky.  Stat.  §  2732  it  is  declared 
to  be  a  misdemeanor  for  any  person  em- 
ployed in  a  mine  to  intentionally  or 
wilfully  neglect  or  refuse  to  securely 
prop  the  roof  of  a  working  place  under 
his  control,  and  providing  that  any  em- 
ployee who  neglects  or  refuses  to  obey 
an  order  by  the  superintendent  of  the 
mine  in  relation  to  the  security  of  the 
bank  where  he  is  at  work  shall  be  liable 
to  a  fine.  It  has  been  held  that  this 
provision  refers  to  persons  actually  en- 
gaged as  miners  in  taking  out  coal  and 
thereby  removing  the  natural  props  of 
the  roof,  and  has  no  application  to  an 
employee  employed  as  track  layer  along 
the  roadways  of  the  mine,  which  are  no 
more  under  his  control  than  that  of  any 
other  general  employee;  and  his  failure 
to  prop  the  roof  of  such  roadways  is  not 
such  contributory  negligence  as  will  pro- 
vent  a  recovery  for  his  death,  .ishland 
Coal  d  I.  R.  Co.  V.  Wallace  (1897)  101 
Ky.  626,  43  S.  W.  207,  denying  rehear- 
ing in  (1897)  101  Ky.  644,  42  S.  \\. 
744. 

A  coal-mine  driller  is  not  barred  from 
recovery  because  of  the  statute  provid- 
ing that  any  person  employed  in  a  mine 
who  wilfully  neglects  to  prop  the  roof 
of  any  working  place  under  his  control 
shall  be  liable  to  a  fine,  since  such  stat- 
ute was  not  applicable  to  him,  because 
he  was  not  charged  with  the  duty  to 
prop.  Willianw  Coal  Go.  v.  Cooper 
(1910)  138  Ky.  287,  127  S.  W.  1000. 
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place,  he  was  liable  for  injuries  caused  by  the  timberman's  failure  so 
to  do." 

Only  those  having  use  for  the  props  and  the  right  to  demand  them 
may  complain  of  a  wilful  violation  on  the  part  of  the  mine  manager 
to  comply  v?ith  such  demand.^"  ISTor  can  a  miner  recover  while  en- 
gaged in  putting  in  the  necessary  props.^'  But  it  has  been  held  that 
the  statute  enures  to  the  benefit  of  a  person  who  was  assisting  a  miner 
who  received  a  specified  sum  per  bushel,**  and  also  of  a  miner  who 
was  working  under  a  very  high  and  dangerous  roof,  and  was  receiv- 
ing extra  pay  for  so  doing.*^ 

19  Consolidated    Coal    Co.   v.   Scheiber  this  act  the  legislature  has  made  it  nec- 

(1897)    167  111.  539,  47  N.  E.  1052,  af-  essary  for  the  mine  operator  to  further 

firming    (1896)    65  III.  App.  304.  classify  his  employees,  and  for  the  serv- 

^^  Houthern  Goal  d  Min.  Go.  v.  Eopp  ice    heretofore    required    of    the    miner, 

(1907)    133   111.   App.   239.     In  holding  that  of  shot-flrer,  it  is  now  the  duty  of 

that  the  statute   was   not   designed  for  the    operator    to    employ    'a    sufficient 

the  protection  of  a  shot-firer  the  court  number    of    practical    experienced    men' 

said:     "In  thus  construing  the  statute,  whose  duties  are  as  above  stated.     The 

evidence  of  the  legislative  intent,  if  that  shot-firers    are    thus    made    a    distinct 

were  needed,  may  be  found  in  the  change  class,   experts   it  may  be   said,   and   no 

in   the   law   made   by   the   act   of   1899,  more  to  be  classed  as  miners,  within  the 

the  present  statute,  which  is  a  revision  meaning  of  §   16    (a),  then  are  all  un- 

and  amendment  of  the  statute  of  1879.  derground     workmen     and     employees, 

By  the  earlier  statute,  the  act  of  1879,  Certainly    they    are    not    in    contempla- 

the  operator  was  required  to  supply  the  tion  when  the  statute   requiring  props 

props  and  cap-pieces,  'so  that  the  work-  to  be  supplied  was  enacted,  and  we  are 

men  may  at  all  times  be  able  to  prop-  unable  to  so  construe  that  statute  as  to 

erly  secure  said  workings  for  their  own  bring  shot-firers  within  its  purpose  and 

safety.'     'Workmen'  is  a  comprehensive  protection." 

term,  and  unless  limited  by  construction  21  Gallatin   Goal   &    Golce   Co.   v.   An- 

made  necessary  by  other   provisions  of  drewzewsH   (1907)   137  111.  App.  1. 

the  statute,  might  fairly  have  been  said  The    Colorado    statute    requiring    the 

to  include  all  the  employees  in  the  mine,  roof  and  walls  of  traveling  ways  to  be 

whatever  their  particular  service  or  oc-  secured  does  not  require  the  mine  owner 

cupation.     No   duty   is   imposed  by  the  to  timber  the  place  where  excavating  is 

earlier  statute  upon  the  miners  or  work-  going  on,  although  such  place  is,  when 

men  to  use  or  place  the  props.     By  the  completed,    to   be   used   as    a   traveling 

present  statute,   the   revision,   the   pur-  way.     Baldi  v.  Cedar  Hill  Coal  &  Coke 

pose   is  stated  to  be   'for  the  securing  Co.    (1909)    97   C.  C.  A.   505,   173  Fed. 

the  roof  by  the   miners,'   and  the  duty  781. 

is  imposed  upon  the  miner  to  'prop  and  28  Failure  of  a  mine  owner  to  keep  a 
secure  his  place.'  Whatever  uncertain-  sufficient  supply  of  timber  to  be  used 
ty  there  may  have  been  as  to  the  pur-  as  props,  and  send  down  the  props  when 
pose  of  the  legislature  under  the  old  required,  as  provided  by  statute,  ren- 
law,  it  is  removed  by  clear  and  definite  ders  such  owner  liable  for  an  injury  to 
statement  in .  the  revision.  It  is  the  a  servant  employed  by  one  who  had  con- 
duty  of  shot-firers,  under  the  shot-firers  tracted  with  the  owner  to  take  out  the 
act  of  1905,  among  other  things,  'to  coal  at  a  specified  sum  per  bushel,  since 
inspect  and  do  all  the  firing  of  all  blasts  the  only  way  in  which  the  owner  can 
prepared,  in  a  practical,  workmanlike  relieve  himself  of  the  duty  is  to  trans- 
manner,'  and  they  are  not  permitted  'to  fer  the  control  and  occupancy  of  the 
do  any  blasting,  exploding  of  blasts,  or  mine  by  lease  or  other  contract.  Leslie 
to  do  any  firing  whatever,  until  each  v.  Rich  Hill  Goal  Min.  Go.  (1892)  110 
and  every  miner  and  employee  is  out  Mo.  31,  19  S.  W.  308. 
of  the  mine  except  the  shot-firers.'     By  23  Mt.  Olive  d  S.  Goal  Co.  v.  Herbeck 
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In  one  case  the  supreme  court  of  Missouri  said,  ohiler,  that  the 
word  "required"  as  used  in  the  statute  (Rev.  Stat.  1899,  §  8822) 
means  "requested,"  so  that  the  master  is  not  liable  for  a  failure  to 
furnish  timber  in  the  absence  of  a  request  for  it  from  the  miner. ^* 
And  this  decision  was  followed  by  a  subsequent  decision  in  the  court 
of  appeals,*'  although  there  had  been  several  earlier  decisions  of  the 
latter  court  to  the  contrary.*^  But  the  contrary  view  has  been  taken 
by  an  English  court,*"  and  also  in  Ohio.*' 

Under  the  Illinois  act  the  miner  is  the  judge  of  the  kind  of  tim- 
bers needed,  and  not  the  mine  examiner;  consequently  a  failure  to 
supply  the  kind  demanded  by  the  miner  is  a  wilful  violation  of  the 
statute.*^  But  if  the  miner  does  not  specify  the  number,  size,  or  di- 
mensions of  props,  caps,  or  timbers  that  he  requires,  the  mine  man- 


(1901)  190  111.  39,  60  N.  E.  105,  affirm- 
ing (1900)   92  111.  App.  441. 

2*  Wojtylalc  V.  Kansas  &  T.  Coal  Go. 
(1905)  188  Mo.  260,  87  S.  W.  506,  ap- 
proving upon  this  point  the  holding  of 
Adams  v.  Kansas  &  T.  Coal  Co.  (1900) 
85  Mo.  App.  486.  The  supreme  court 
said:  "We  think  §  8822,  Revised  Stat- 
utes 1899,  means  that  the  mining  com- 
pany shall  keep  on  hand  a  sufficient  sup- 
ply of  props  so  that,  when  a  miner  re- 
quests them,  it  shall  send  them  to  him 
without  unnecessary  delay,  to  enable 
him  to  prop  his  room." 

25  McKinnon  v.  Western  Coal  &  Min. 
Co.  (1906)  120  Mo.  App.  148,  96  S.  W. 
485. 

S9  Bowerman  v.  Lackawanna  Min.  Co. 

(1902)  98  Mo.  App.  308,  71  S.  W. 
1062;  Weston  v.  Lackawanna  Min.  Co. 
(1904)  105  Mo.  App.  702,  710,  78  S.  W. 
1044;  Bruce  v.  Wolfe  (1903)  102  Mo. 
App.  385,  76  S.  W.  723. 

27  Rule  22  of  §  49  of  the  coal  mines 
regulation  act  1887,  providing  for  the 
use  of  sprags  or  holing  props  in  mines 
to  support  the  top  coal  whilst  the  bot- 
tom coal  is  being  worked,  "where  they 
are  required,"  means  where  they  are 
"necessary,"  and  not  where  the  work- 
men think  them  necessary;  and  wheth- 
er they  be  necessary  or  not  is  a  question 
of  fact,  to  be  decided  by  the  justices  in 
each  case.  GiMon  v.  Phillips  (1894)  64 
L.  J.  Mag.  Cas.  N.  S.  42. 

28  By  Rev.  Stat.  §  6871  (which  is  sub- 
stantially copied  from  the  act  of  April, 
1872),  it  is  made  a  criminal  offense  for 
a  person  employed  in  a  mine  to  neglect 


or  refuse  to  prop  securely  the  roof  and 
entries  under  his  control.  It  is  also 
provided  that  the  owner,  etc.,  shall  keep 
a  supply  of  timber  constantly  on  hand, 
and  deliver  the  same  to  the  working 
place  of  the  miner;  and  it  is  declared 
that  no  miner  shall  be  liable  for  acci- 
dents which  occur  in  mines  where  this 
provision  has  not  been  complied  with. 
All  that  is  necessary  to  establish  negli- 
gence under  this  section  is  to  show  that 
the  timber  was  not  delivered.  The 
miner  is  not  required  to  ask  for  it,  or 
give  notice  to  anyone.  Pittsburgh  &  W. 
Goal  Co.  V.  Estievenard  (1895)  53  Ohio 
St.  43,  40  N.  E.  725. 

89  Western  Anthracite  Coal  cf  Coke 
Go.  V.  Beaver  (1901)  192  111.  333,  61  N. 
E.  335;  Kellycille  Coal  Go.  v.  Strine 
(1905)  217  111.  516,  75  N.  E.  375; 
Hackart  v.  Decatur  Goal  Go.  (1909)  243 
111.  49,  90  N.  E.  257,  affirming  (1909) 
149  111.  App.  661. 

"We  are  of  the  opinion  that  under 
this  statute,  when  the  miner  makes  a 
reasonable  and  timely  demand  for  tim- 
bers of  a  particular  and  specified  kind, 
to  be  used  in  propping  the  roof  of  his 
working  place,  the  operator  should  fur- 
nish him  such  timbers  as  are  called  for. 
The  practical  miner  who  is  it  work  in 
a  given  room,  and  whose  life  is  at  stake, 
is  quite  as  likely  to  call  for  the  proper 
timbers  as  the  mine  manager  would  be 
to  furnish  suitable  props  if  the  selec- 
tion was  left  to  his  choice  or  conven- 
ience." Springfield  Coal  Min.  Co.  v. 
Gedutis    (1907)    227  111.  9,  81  N.  E.  9. 


§  1885]  STATUTES  RELATIVE  TO  MINES.  5817 

ager  may  supply  what  in  his  best  judgment  will  suffice  for  the  pur- 
pose.^' 

A  provision  that  the  props  which  the  mine  owner  is  required  to 
furnish  upon  the  demand  of  workmen  shall  be  suitably  prepared  is 
not  satisiied  where  the  owner  merely  furnishes  the  props  and  requires 
the  men  to  cut  them  according  to  the  lengths  they  need.^^  So  evidence 
which  merely  shows  that  there  were  props  somewhere  in  the  mine  is 
not  sufficient  to  prove  that  there  was  a  substantial  compliance  with 
the  statute;  particularly  where  it  appears  that  the  miner  in  question 
knew  nothing  about  them.*''  And  the  fact  that  there  was  a  sufficient 
supply  of  props  and  cap-pieces  of  suitable  dimensions  at  or  near  the 
place  where  the  plaintiff  was  working  does  not  defeat  a  recovery,  un- 
less such  props  and  cap-pieces  were  supplied  for  the  plaintiff's  use.** 

The  duty  of  the  mine  boss  "to  see  that  the  miner's  working  place  is 
supplied  with  proper  timbers"  is  nowise  dependent  upon  the  con- 
dition that  he  receive  notice  of  the  need  of  timbers  in  the  miner's 
working  place,  through  the  medium  of  the  register  on  the  blackboard, 
if  the  mine  boss  or  the  operator  has  actvial  knowledge  of  the  need  of 
timber.**  So  a  mine  operator  is  liable,  under  §  18  of  the  mines  and 
miners  act,  not  only  when  the  existence  of  the  alleged  dangerous  con- 
dition has  been  discovered  by  him,  but  also  when,  by  the  exercise  of 
the  care  required  by  the  provisions  of  the  act,  he  could  have  discov- 
ered such  dangerous  condition.** 

A  demand  made  in  conformity  with  a  custom  or  mode  adopted  and 
in  general  use  in  the  mine  constitutes  a  sufficient  demand  upon  the 
mine  manager.*^ 

30  Hackart  V.  Decdtur  Coal  Co.  (1909)     (1901)    192  III.  333,  61  N.  B.  335,  af- 
243    III.    49,    90    N.    E.    257,    affirming   firming  (1900)   95  111.  App.  95. 
(1909)   149  111.  App.  661.  S2 Donk    Bros.    Goal    &    Coke    Co.    v. 

A   miner   cannot   complain   that   the  Stroff    (1902)     100    111.    App.    576,    af- 

props  supplied  were  not  of  the  precise  firmed  in   (1903)   200  111.  483,  66  N.  E. 

length   that   he   wanted,   unless   he   in-  29. 

formed  the  defendant  what  lengths  were  33  Donk   Bros.    Goal    &    Coke    Go.    v. 

required.     Sugar  Creek  Min.  Co.  v.  Pe-  Lucis  (1907)   226  111.  23,  80  N.  E.  560. 

terson  (1898)  177  111.  324,  52  N.  E.  475,  Si  Muren  Coal  &  Ice  Co.  v.  Copeland 

reversing  (1897)   75  111.  App.  631.  (1910)   46  Ind.  App.  230,  90  N.  E.  489, 

31  Com.  V.  Richmond,  2  Pa.  C.  P.  189.  rehearing  denied  in  (1910)  46  Ind.  App. 
The  miner  himself  is  the  one  to  deter-  237,  91  N.  E.  508. 

mine  the  length  and  dimensions  of  the  35  Peebles  v.  O'Gara  Goal  Co.   ( 1909 ) 

props  and  cap  pieces  necessary  to  prop-  239  111.  370,  88  N.  E.  166. 

erly  secure  his  safety,  and  if  he  orders  36  Donk    Bros.    Coal    &    Coke    Go.    v. 

props  and  cap  pieces  of  one  dimension  I,ucis   (1907)   226  111.  23,  80  N.  E.  560, 

and  length,  it  is  not  a  compliance  with  affirming   (1906)    127  111.  App.  61    (de- 

the  statute  for  the  owner  to  furnish  him  niand   made   upon   driver)  ;    Pana   Coal 

props  which  must  be  spliced  or  sawed  Co.  v.  Becker   (1906)    130  111.  App.  40 

before  they  can  be  used.     Western  An-  (similar  facts)  ;   Vindas  v.  Bering  Goal 

thracite    Coal    &    Coke    Go.    v.    Beaver  Go.    (1908)    145   111.   App.   528    (order 
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In  the  note  below  are  set  out  a  number  of  cases  in  which  the  mas- 
ter's liability  or  nonliability  is  determined  by  the  particular  facts 
of  the  individual  case.*'' 

A  complaint  showing  that  more  than  ten  men  are  employed  in  the 
mines,  that  the  mine  owner  failed  to  keep  on  hand  a  supply  of  props, 
caps,  and  timbers,  that  the  mining  boss  failed  to  inspect  the  rooms  at 


signed  by  miner  and  put  in  box  provided 
for  that  purpose).  See  also  Chicago, 
W.  d  V.  Coal  Go.  V.  Peterson  (3891)  39 
111.  App.  114. 

Where  the  custom  established  by  de- 
fendant was  for  miners  to  write  on  a 
blackboard  placed  near  the  mouth  of 
the  shaft  for  the  purpose,  the  number 
of  props  and  caps  desired,  whenever 
wanted,  and  when  furnished  they  were 
sent  down  and  delivered  at  the  miners' 
room,  and  there  was  evidence  that  the 
plaintiff  had  for  three  successive  days 
before  his  injury  placed  his  order  on  the 
board,  and  the  props  and  caps  were  not 
furnished  to  him,  a  trial  judge  was  jus- 
tified in  instructing  the  jury  that  plain- 
tiff had  made  a  demand  for  such  props 
and  caps.  Dorih  Bros.  Coal  &  Coke  Go. 
V.  Petcm  (1901)  192  111.  41,  61  N.  E. 
330,  affirming   (1900)    95  111.  App.  193. 

31  It  is  proper  to  refuse  to  direct  a 
verdict  for  the  defendant,  where  it  ap- 
pears that  plaintiff's  intestate  had  in- 
formed the  "pit  boss''  that  a  rock  was 
liable  to  fall  and  was  dangerous,  and 
that  he  ordered  props  for  it,  which  the 
boss  promised  to  send,  but  failed  to 
send,  and  the  rock  fell  on  plaintiff's  in- 
testate. Western  Anthracite  Coal  £ 
Coke  Co.  V.  Beaver  (1901)  192  111.  333, 
61  N.  E.  335,  affirming  (1900)  95  111. 
App.  95. 

The  falling  of  a  "nigger-head"  or 
boulder  in  a  coal  mine  is  a  "caving  in" 
within  the  statute  requiring  mine  own- 
ers to  furnish  sufficient  timbers  to  pro- 
tect employees  from  "caving  in"  of  thft 
mine.  Paohho  v.  WiVceson  Coal  &  Coke 
Co.    (1907)   46  Wash.  422,  90  Pac.  436. 

A  mine  owner  is  liable  where  the 
general  manager  of  the  mine  fails  to 
prop  the  roof  of  an  entry,  if  he  knows 
that  it  is  dangerous.  Goal  Valley  Min. 
Go.  V.  Haywood  (1902)  98  111.  App.  258. 

By  Laws  1890,  chap.  394,  §§  9,  10, 
and  Laws  1897,  chap.  415,  §  122,  it  is 
provided  that  the  owners  and  operators 
of  mines  shall  cause  their  mines  to  be 
properly  timbered,  and  the  roof  and 
sides  of  each  working  place  thereof  to 


be  properly  secured,  and  that  no  person 
be  permitted  to  work  in  an  unsafe  place 
and  under  dangerous  material  except  to 
make  it  secure.  In  an  action  under  this 
provision,  a,  verdict  for  the  plaintiff  was 
held  to  be  warranted  by  evidence  that 
his  intestate  was  killed  by  the  fall  of 
a  pillar  of  talc  while  engaged  in  defend- 
ant's mine;  that  defendant's  managing 
agent  had  notice  of  the  dangerous  posi- 
tion of  the  pillar,  and  of  its  liability 
to  fall,  previous  to  the  accident;  that 
timbers  had  been  procured  for  protect- 
ing it,  which  had  not  been  used;  and 
that  water  had  accumulated  on  the  up- 
per side  of  the  pillar,  and,  by  dripping 
down  between  the  crevices  of  the  layers 
of  talc,  softened  the  greasy  material, 
causing  it  to  slide.  Tetherton  v.  United 
States  Talc  Go.  (1901)  165  N.  Y.  665, 
59  N.  E.  1131,  affirming  (1899)  41  App. 
Div.  613,  58  N.  Y.  Supp.  55. 

In  an  action  for  negligently  causing 
decedent's  death  by  failing  to  furnish 
the  timber,  after  several  witnesses  have 
testified  that  when  timber  was  on  hand 
it  was  kept  at  the  bottom  of  the  shaft, 
the  question  asked  witnesses,  whether 
there  were  props  on  hand  at  the  bottom 
of  the  shaft  at  the  time,  is  not  erro- 
neous though  the  statute  does  not  re- 
quire them  to  be  kept  in  any  particular 
place.  Mt.  Olive  &  8.  Coal  Co.  v.  Rade- 
macher  (1901)  190  111.  538,  60  N.  E. 
888,  affirming   (1900)    92  111.  App.  442. 

Under  the  Tennessee  statute  (Acts 
1881,  chap.  170)  it  has  been  held  that, 
irrespective  of  whether  a  miner  was 
charged  with  keeping  the  roof  of  an 
entry  room  or  neck  propped,  there  can 
be  no  liability  where  the  overseer  had 
examined  the  roof  before  the  accident, 
and  afterwards  the  miner  worked  under 
it  for  ten  or  fourteen  hours,  undermin- 
ing the  support  of  it,  without  calling 
the  overseer,  as  he  was  entitled  to  do. 
Beald  v.  Wallace  (1902)  109  Tenn.  346, 
71  S.  W.  80. 

A  declaration  averring  a  failure  to 
furnish  props  and  prop  the  roof  so  that 
it  should  not  fall  does  not  show  a  viola- 
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least  every  alternate  day,  and  that  a  blackboard  on  which  the  miners 
could  register  their  orders  for  timber  was  not  provided, — states  a 
cause  of  action  under  Acts  1891,  p.  57,  §  13.^* 

Whether  or  not  the  master  furnished  the  props  as  requested  by  the 
miner  is  for  the  jury  where  the  evidence  is  conflicting.^' 

For  the  purpose  of  showing  a  wilful  violation  by  a  mine  owner  of 
the  Illinois  act,  where  a  general  demand  for  props  and  caps  was  made 
by  a  miner,  and  less  caps  than  props  were  furnished,  evidence  of  com- 
plaints on  previous  occasions  that  the  mine  owner  had  not  furnished 
enough  caps  is  inadmissible.*" 

An  instruction  as  to  the  duties  of  a  mine  owner  to  his  employees, 
substantially  in  the  language  of  Kurd's  Eev.  Stat.  1899,  p.  1169,  § 
18,  imposing  them,  is  a  sufficient  statement  of  such  duties.*^ 

(3)  To  see  that  the  mines  and  all  parts  thereof  are  properly  ven- 
tilated.** 


tion  of  this  provision.  Consolidated 
Coal  Co.  V.  Yung  (1887)  24  111.  App. 
255. 

A  servant  cannot  recover  under  the 
provision  requiring  the  furnishing  of 
props,  where  there  is  no  evidence  that 
he  called  for  any  props  vchich  were  not 
furnished.  Oleson  v.  Maple  Grove  Coal 
d  Min.  Co.  (1901)  115  Iowa,  74,  87  N. 
W.  736. 

Under  the  Pennsylvania  statute  the 
master  ia  not  in  default  unless  it  ap- 
pears that  a  request  for  props  has  been 
refused,  or  that  the  superintendent  has 
failed  to  keep  on  hand  the  necessary 
supplies.  Bisko  v.  Braznell  Qas  Coal 
Co.    (1909)    223    Pa.    186,   72   Atl.   504. 

A  mine  owner,  being  by  §  14  liable 
only  for  wilful  violations  of  the  statute, 
cannot  be  sued  for  a  breach  of  §  16,  re- 
specting the  supply  of  timber  for  props, 
unless  he  knew  that  the  props  were  nec- 
essary. Leslie  v.  Rich  Hill  Coal  Min. 
Co.  (1892)  110  Mo.  31,  19  S.  W.  308. 
Compare  decisions  on  Illinois  mining 
acts. 

3B  Collins  Coal  Go.  v.  Hadley  (1906) 
38  Ind.  App.  637,  75  N.  E.  832,  78  N.  E. 
353. 

89  Druglis  v.  Northwestern  Im/prov. 
Co.   (1905)   41  Wash.  398,  83  Pac.  101. 

VlHackart  v.  Decntur  Coal  Co.  (1909) 
243  111.  40,  90  N.  E.  257. 

ilDonk  Bros.  Coal  d  Coke  Go.  v. 
Peton  (1901)   192  111.  41,  61  N.  B.  330. 

48  England. — Coal  mines  regulation 
act  1887,  §  49  (l)-(3).  An  adequate 
amount  of  ventilation  shall  be  constant- 


ly produced  to  dilute  and  render  harm- 
less noxious  gases  to  such  an  extent 
that  the  underground  workings  and 
traveling  roads  shall  be  in  a  fit  state 
for  working  and  passing  therein.  For 
earlier  enactments  see  23  &  24  Vict, 
chap.  151,  §  10;  18  &  19  Vict.  chap. 
108,  §  4. 

United  States. — Act  of  Congress  March 
3,  1891,  chap.  564  (26  Stat,  at  L.  1104, 
chap.  564)  ;  Act  of  Congress  July  1, 
1902,  chap.  1356  (32  Stat,  at  L.  631). 
The  owners  or  managers  of  every  coal 
mine  to  provide  an  adequate  amount  of 
ventilation,  and  to  force  a  certain 
amount  of  pure  air  per  second,  by  proper 
appliances,  through  such  mine,  to  the 
face  of  every  working  place,  so  as  to 
expel  therefrom  poisonous  gas. 

4ia6a.ma.— Code  1907,  §§  1016-1018, 
1027. 

Arkansas. — Kirby's  Dig.  1904,  §  5340. 

California.— ^taX.  1873-74,  p.  726,  § 
4  ( Gen.  Laws,  act  2223 ) . 

Colorado. — Eev.  Stat.  1908,  §  641. 

Illinois. — Kurd's  Rev.  Stat.  1908,  p. 
1436,  §  19  (Laws  1899,  p.  300).  Various 
provisions  required  to  keep  air  pure  for 
miners.  Earlier  enactment.  Act  of  June 
7,  1897,  p.  269,  amending  mining  acts 
of  1879,  1885,  and  1891. 

Indiana. — Burns's  Anno.  Stat.  1908, 
§  8579;   Laws  1905,  chap.  50,  §  11. 

Iowa. — Code  Supp.  1907,  §  2488  (22 
G.  A.  chap.  56,  S  3;  20  G.  A.  chap.  21, 
§  10;  27  G.  A.  chap.  59,  §  1).  Ventila- 
tion; amount  of  air  for  each  man  and 
for  each  animal  prescribed. 
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The  provision  as  to  the  ventilation  of  coal  mines,  and  all  other  pro- 
visions intended  for  the  protection  of  miners,  "should  be  rigidly  en- 
forced, and  the  mine  owners  held  to  the  strictest  accountability  in  the 
performance  of  the  statutory  duties."  *' 

The  statutory  duty  to  ventilate  the  mine  is  a  positive  duty,  which 
cannot  be  delegated  to  a  servant  so  as  to  exempt  the  master  from  lia- 
bility for  injuries  caused  to  another  servant  by  its  omission.**    And 


Kansas.— Gen.  Stat.  1909,  §  4986; 
Laws  1883,  chap.  117,  §  5.  Ventilation. 
Amount  of  air  space  prescribed. 

Sees.  5003,  5004;  Laws  1897,  chap. 
159,  §§  1,  2.  Method  of  work  by  room 
and  pillar  plan  prescribed;  break- 
throughs regulated. 

Sec.  5005.  Air  space  to  be  split; 
abandoned  portions  blocked  off. 

Sec.  5009.     Air  ways  prescribed. 

Sec.  5013.  Air  gates  to  be  provided 
and  kept  closed. 

Kentucky. — Stat.  1909  (Laws  1893, 
chap.  142,  §  10). 

Michigan.— La,vis   1899,   No.   57,   §   8. 

Missouri.— 'B.ey.  Laws  1909,  §§  8445, 
8446,  8447,  8449.  Ventilation.  Powers 
of  inspector  in  reference  to. 

Sec.  8474.  Method  of  working  the 
post  and  pillar  plan. 

Montana.— ^ev.  Codes  1907,  §  1698 
(Laws  1891,  p.  282,  §  5). 

tlew  Mexico. — Comp.  Laws  1897,  §§ 
2342,  2343. 

'S&w  York..— Labor  law  1909,  §  122. 

yorth  Carolina.— VeW's  Revisal  1908, 
§  4936;  Laws  1897,  chap.  251,  §  5. 

Ohio.—Gea.  Code  1910,  §§  922-924. 

Oklahoma,.— Cam^.  Laws  1909,  §§  4370 
ct  seq.  Various  provisions  designed  to 
keep  the  air  pure  for  the  miners. 

Pennsylvania. — Act  of  Mav  15,  1893, 
P.  L.  52,  art.  4,  §§  1-3.  Ventilation  of 
bituminous  coal  mines. 

Art.  5,  §  3.  Duty  of  mine  foreman  as 
to  cut-throughs. 

Art.  2,  §  2.  Furnace  ventilation  not 
to  be  used,  when  there  is  only  one  open- 
ing into  the  mine. 

Act  of  June  2,  1891,  P.  L.  177,  art. 
10,  §g  1-18.  Ventilation  in  anthracite 
mines. 

Art.  12  (17).  Measures  to  be  adopted 
ior  removal  of  dust  from  coal  breakers, 
when  it  is  so  dense  as  to  be  injurious. 

Act  April  20,  1899,  chap.  58.  Self- 
:'.cting  doors  may,  if  approved  by  in- 
spector, be  used  in  anthracite  coal  mines. 
Amending  1891,  chap.  177,  art.  10,  § 
10. 


South  Dakota. — Comp.  Laws  1910,  § 
2583.  Exhaust  fans  to  be  provided  in 
smelters  and  dry  crushing  reduction 
works. 

Tennessee. — Laws  1903,  chap.  237,  §§ 
20a  et  seq.  Break-throughs;  ventila- 
tion. 

Sec.  33.     Explosion  doors. 

Texas. — Acts  1907,  p.  331,  §  1.  Worked- 
out  portions  blocked  off. 

Sees.  2,  6.     Ventilation. 

Washington. — Rem.  &  Bal.  Codes  & 
Stats.  1910,  §§  7381-7384  (Ballinger's 
Anno.  Codes  &  Stat.  §  3165).  Requiring 
mine  owners  to  provide  a  good  and 
sufficient  amount  of  ventilation.  Earlier 
provision,  see  act  March  5,  1891,  chap. 
81. 

West  Virginia. — Code  1907,  §  409. 

Wyoming.— Corny.  Stat.  1910,  §§  3508, 
3510,  3513.  Ventilation;  safety  lamps 
to  be  used;  control  of  fire  damp. 

§  3511.  Duty  of  mining  boss  to  see 
that  ventilation  is  efficient. 

Sec.  8530.     Cross-cuts  to  be  shut  off. 

Ontario. — Mines  act  1906,  chap.  11, 
§205  (1);  Rev.  Stat.  1897,  chap.  30, 
§  69    (1). 

Nova  Scotia. — Rev.  Stat.  chap.  19,  § 
44  (1).  Adequate  ventilation;  coal 
mines. 

Chap.  20,  §  19  (1).  Adequate  venti- 
lation; metalliferous  mines. 

British  GolumMa. — Mines  ( metallif- 
erous) inspection  act.  Rev.  Stat.  chap. 
334,  §  25   (1). 

Mines  ( coal ) ,  regulation  of.  Rev. 
Stat.  chap.  38,  §  82   (1). 

New  South  Wales. — Coal  mines  regu- 
lation act  1896,  §  47    (1). 

Victoria.— Mines  act  1890,  §  357   (1). 

New  Zealcmd. — ^Mining  acts,  compila- 
tion act  1906,  §  255  (1). 

i3  Stems  Coal  Go.  v.  Evans  (1908) 
33  Ky.  L.  Rep.  755,  111  S.  W.  308. 

4*  Sommer  v.  Garion  Hill  Goal  Co. 
(1898)  32  C.  C.  A.  156,  59  U.  S.  App. 
519,  89  Fed.  54;  Wilmington  &  S.  Coal 
Go.  V.  SlooM  (1907)  225  111.  467,  80  N. 
E.  265,  affirming   (1906)    127  111.  App. 
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this  duty  is  absolute,  and  is  not  determinable  by  reference  to  the  prin- 
ciples of  due  care.**  So  the  certified  manager  of  a  colliery  cannot  es- 
cape liability  for  failure  properly  to  ventilate  the  mine  by  showing 
that  it  would  cost  £200  to  do  so.*^  That  the  negligence  of  a  fellow 
servant  concurred  to  cause  the  injury  does  not  relieve  a  mine  owner 
for  failure  to  ventilate  the  mine  as  required  by  statute.*''  In  one 
case  it  has  been  held  that  the  statutory  duty  of  the  mine  owner  in  re- 
spect to  ventilation  is  not  continuous,  but  that  he  has  performed  his 
full  duty  when  he  has  complied  with  the  statute  in  the  first  instance.*' 


218.  And  the  duty  imposed  by  the 
Kentucky  statute  cannot  be  avoided  by 
resorting  to  a  contract  whereby  a  third 
person  is  to  operate  the  mine.  Inter- 
state Coal  Co.  V.  Baxavenie  (1911)  144 
Ky.  172,  137  S.  W.  859. 

The  operator  of  a  mine  in  which  an 
accident  occurred  cannot  escape  the  duty 
imposed  by  the  statute  to  see  that  the 
mine  was  ventilated  by  saying  that  he 
had  contracted  witn  another  person  to 
attend  to  the  necessary  brattieing,  and 
that  the  latter  had  failed  in  his  duty  in 
regard  to  it.  Curvin  v.  Crimes  (1909) 
132  Ky.  555,  116  S.  W.  725. 

*5  Instructions  as  to  the  duty  of  a 
mine  owner  with  respect  to  the  ventila- 
tion of  a  mine  and  Iieeping  it  clear 
from  standing  gas  are  erroneous  when 
they  make  his  duty  relative,  instead  of 
absolute,  as  required  by  the  act  of  Con- 
gress of  March  3,  1891,  and  make  the 
test  what  a  reasonable  person  would  do, 
instead  of  the  command  of  the  statute. 
Deserant  v.  Oerillos  Coal  R.  Co.  (1900) 
178  U.  S.  409,  44  L.  ed.  1127,  20  Sup. 
Ct.  Eep.  967,  20  Mor.  Min.  Rep.  573, 
reversing  (1897)  9  N.  M.  49,  49  Pac. 
807. 

The  jury  should  be  instructed  in  the 
terms  of  the  statute  as  to  the  quantity 
of  air  to  be  supplied  in  a  mine,  instead 
of  being  told  that  it  is  the  owner's  duty 
to,  at  all  times,  keep  all  working  places 
in  the  mine  supplied  with  pure  air. 
'Nicholson  Goal  Min.  Co.  v.  Moulden 
(1911)   143  Ky.  348,  136  S.  W.  620. 

Under  the  Kentucky  statute  (Stat. 
1909,  §  2731)  which  requires  a  certain 
amount  of  air  per  minute  for  the  mines, 
an  instruction  which  leaves  the  jury  to 
determine  what  is  a  sufficient  supply 
of  air  is  erroneous.  Edioards  v.  Lam 
(1909)  132  Ky.  32,  116  S.  W.  283,  re- 
hearing denied  in  (1909)  132  Ky.  42, 
119  S.  W.  175,  131  S.  W.  795. 


Under  the  act  of  1870,  requiring  the 
mining  boss  to  have  main  doors  attend- 
ed and  guarded  to  prevent  their  being 
left  open,  he  has  no  discretion.  Com. 
V.  Reynolds,  1  Kulp,  218. 

All  that  is  necessary  for  the  plaintiff 
to  make  out  his  prima  facie  case  is  to 
show  that  the  injury  was  caused  by  an 
explosion,  and  that  the  defendant  did 
not  comply  with  the  statute.  Godfrey 
V.  Beattyville  Coal  Co.  (1897)  101  Ky. 
339,  41  S.  W.  10. 

The  duty  of  the  operator  of  a  coal 
mine  under  Rem.  &  Bal.  Codes  &  Stats. 
§  7381,  to  ventilate  the  mine,  is  a  con- 
tinuing and  imperative  one.  Nalewaja 
V.  Northdoestern  Improv.  Co.  (1911)  63 
Wash.  391,  115  Pac.  847. 

"The  statute  defines  the  amount  and 
measure  of  the  ventilation,  and  requires 
that  so  much  air  'shall  be  circulated 
to  the  face  of  every  working  place 
throughout  the  mine,  so  that  said  mines 
shall  be  free  from  standing  gas  of  what- 
ever kind.'  Kirby's  Dig.  §  5340.  This 
means  that  the  air  shall  be  carried  to 
the  extremest  point  where  the  pick  falls, 
and  that  the  entire  mine  shall  be  free 
of  gas."  Western  Coal  &  Min.  Go.  v. 
Jones   (1905)   75  Ark.  76,  87  S.  W.  440. 

i^Hall  v.  Hopwood  (1879)  49  L.  J. 
Mag.  Cas.  N.  S.  17,  41  L.  T.  N.  S.  797, 
15  Mor.  Min.  Rep.  42. 

^^  Russell  V.  Dayton  Coal  &  I.  Co. 
(1902)  109  Tenn.  43,  70  S.  W.  1;  Czwr- 
ecki  V.  Seattle  &  H.  F.  R.  &  Nav.  Co. 
(1902)  30  Wash.  288,  70  Pac.  750  (duty 
as  to  ventilation  absolute  and  nondel- 
egable ) . 

48  A  safe  plant,  or  a  reasonably  safe 
])lace  to  work,  required  of  the  master, 
with  respect  at  least  to  the  ventilation 
of  the  mine,  means  in  the  eye  of  the 
statute  that  it  shall  be  so  in  the  first 
instance,  it  was  not  intended  that  he 
should  be  made  liable  if  it  should  after- 
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This  decision,  which  is  against  the  decided  weight  of  authority,  is 
explainable  by  reference  to  the  doctrine  which  prevails  in  West  Vir- 
ginia, Pennsylvania,  and  possibly  a  few  other  states,  that  a  mine  boss 
or  other  employee  who  is  appointed  in  pursuance  of  statute  is  not  a 
vice  principal,  or  even  an  employee,  of  the  mine  owner.  See  §§■ 
1435a,  1435b,  ante. 

It  has  been  held  that  the  Pennsylvania  statute  of  March  3,  1870, 
providing  for  the  ventilation  of  mines,  does  not  become  applicable 
to  an  air  shaft  in  the  course  of  construction,  until  a  communication 
is  formed  between  it  and  the  mine;  and  until  then  employees  of  an 
independent  contractor  engaged  in  sinking  the  shaft  have  no  right 
of  action  against  the  general  owners  of  the  mine  for  a  personal  in- 
jury sustained  in  the  work.**  But  in  a  Kentucky  case  it  has  been 
held  that  the  statute  as  to  ventilation  will  not  be  restricted  in  its  ap- 
plication to  those  mines  only  in  which  the  miners  are  actually  en- 
gaged in  mining  coal  which  is  being  marketed.'" 

Under  Kurd's  Eev.  Stat.  1908,  chap.  93,  providing  that  cross-cuts 
shall  be  made  not  more  than  60  feet  apart,  and  no  room  shall  he 
opened  in  advance  of  the  last  open  cross-cut,  entries  in  a  mine  may 
not  be  extended  to  an  indefinite  distance  without  the  opening  up  of 
new  cross-cuts,  provided  no  room  was  turned  off  at  the  entry,  since 
such  a  construction  would  subvert  to  a  considerable  extent  the  pur- 
pose of  the  statute. °^  The  provision  in  the  act  of  1881,  chap.  170,  § 
7,  that  in  no  case  shall  a  furnace  be  used  inside  a  mine,  where  the 
coal  breaker  and  chute  buildings  are  directly  over  and  cover  the  top 
of  the  shaft,  for  the  purpose  of  producing  a  hot  up-cast  of  air,  is  only 
applicable  where  the  coal  is  taken  out  by  a  shaft,  and  not  where  it  is 
removed  by  a  horizontal  entry.'^ 

The  minimum  of  ventilation  required  to  be  "constantly"  produced 
by  coal  mines  regulation  act  1902,  §  47,  gen.  rule  1,  is  not  100  cubic 
feet  of  pure  air  per  minute  for  each  man,  boy,  and  horse  ordinarily 
employed  in  the  mine,  but  so  much  per  minute  for  each  man,  boy,  and 
horse  actually  at  work  in  the  mine  at  the  time,  or  for  the  time  being.'* 
Under  18  &  19  Vict.  chap.  108,  §  4,  requiring  ventilation  constant- 
wards  be  rendered  unsafe  by  the  negli-  51  Smith  v.  Moffat  Coal  Go.  ( 1909 ) 
gent  manner  in  which  the  boss  or  fore-    151  111.  App.  362. 

man  directed  the  work.  SquOache  v.  62  Coal  Creek  Min.  Co.  v.  Davis- 
Tidewater  Cocl  &  Cohe  Go.  (1908)  64  (1891)  90  Tenn.  711,  18  S.  W.  387  (suf- 
W.  Va.  337,  62  S.  E.  446.  focation  of  miner  caused  by  the  burning 

49  Welsh  V.  Lehigih  d  W.  Coal  Co.  of  the  buildings  at  the  entrance  of  the 
(1886)    2  Sadler    (Pa.)    319,  5  Atl.  48.    in-take). 

60  Interstate  Coal  Co.  v.  Baxavenie  63  Broughall  v.  Watson  ( 1906 )  3 
(1911)   144  Ky.  172,  137  S.  W.  859.  Austr.    Comm.    L.     R.     750,     reversing 
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ly  if  a  colliery  "be  worked,"  the  suspension  of  actual  worl:  from  Sat- 
urday to  Monday  will  not  suspend  the  requirements  as  to  ventilation 
during  that  time.^* 

The  statutes  relative  to  ventilation  have  been  held  not  to  enure  to 
the  benefit  of  miners  injured  otherwise  than  by  lack  of  ventilation, 
although  the  statute  was  violated  by  the  mine  owner.^^  But  a  con- 
trary view  has  been  taken  by  the  court  in  lUinois.^^ 


(1905)  New  So.  Wales  L.  R.  550  (arti- 
ficial ventilation  stopped  at  night  when 
only  a  few  horses  were  left  in  mine). 

S*Knowles  v.  Dickinson  (1860)  2  El. 
&  El.  706,  29  L.  J.  Mag.  Cas.  N.  S.  135, 
6  Jur.  N.  S.  678,  8  Week.  Rep.  411. 

66  The  requirement  of  act  of  April  20, 
1899,  P.  L.  65,  that  all  main  doors  shall 
liave  an  attendant,  "whose  constant 
duty  it  shall  be  to  open  them  for  trans- 
portation and  travel,  and  prevent  them 
from  standing  open  longer  than  is  neces- 
sary for  persons  or  cars  to  pass 
through,"  has  reference  solely  to  venti- 
lation, and  not  to  the  safety  of  persons 
using  the  gangways.  Allen  v.  Kingston 
Coal  Co.  (1905)  212  Pa.  54,  56,  61  Atl. 
572. 

The  statute  requiring  a  coal  mine 
operator  to  provide  a  person  to  open  and 
close  a  door  in  a  coal  mine  is  designed 
solely  to  prevent  interference  with  the 
circulation  of  the  air,  and  not  to  pro- 
tect drivers  from  injury  in  opening  the 
doors.     Indicma  <&  0.  Coal  Co.  v.  Neal 

(1906)  166  Ind.  458,  77  N.  E.  850,  9 
Ann.  Cas.  424. 

The  purpose  of  the  statute  requiring 
cross-cuts  between  the  parallel  entries 
in  coal  mines  is  for  the  circulation  of 
air  in  the  mines,  and  not  for  passways 
or  places  of  rest,  and  a  mine  owner  is 
not  required  to  make  them  safe  for  this 
latter  purpose.  Lenk  v.  Kansas  &  T. 
Coal  Co.   (1899)    80  Mo.  App.  374. 

Section  19  of  the  statute  pertains  to 
the  subject  of  ventilation,  and  has  ref- 
erence solely  to  the  sanitary  condition 
of  the  mine,  the  health  and  safety  of 
the  men  as  aflfected  by  the  supply  and 
circulation  of  air,  and  has  no  relation 
to  conditions  in  reference  to  light,  and 
does  not  afford  a  cause  of  action  to  a 
servant  injured  because  he  cannot  see 
defects  in  the  roof  on  account  of  the 
smoke.  Pittenger  &  D.  Uin.  &  Mfg.  Co. 
v.  Oettleman   (1906)   126  111.  App.  549. 

See  also  Rosan  v.  Big  Muddy  Coal  & 
I.  Go.  (1906)  128  111.  App.  128. 


66  Liability  for  failure  to  comply  with 
the  statute  requiring  permanent  doors 
used  in  directing  ventilating  currents 
to  be  so  hung  as  to  close  automatically 
is  not  limited  to  injuries  caused  by  im- 
proper ventilation.  Madison  Goal  Go.  v. 
Rayes  (1905)  215  111.  625,  74  N.  E.  755 
(driver  caught  between  ear  and  door)  ; 
Himrod  Goal  Go.  v.  Stevens  (1903)  203 
111.  115,  67  N.  E.  389  (driver  injured 
in  collision ) . 

"We  have  held  that  while  the  prin- 
cipal purpose  of  §  19  is  to  provide  for 
the  ventilation  of  the  mine,  the  require- 
ment of  an  attendant  at  all  principal 
doorways  is  not  designed  solely  for  pro- 
tection against  injuries  arising  from 
improper  ventilation,  but  also  to  secure 
the  safety  of  drivers  from  dangers  re- 
sulting from  the  existence  of  the  doors." 
Karkowski  v.  LaSalle  Gounty  Carbon 
Coal  Go.  (1911)  248  111.  195,  197,  93 
N.  E.  780. 

In  Layman  v.  Penwell  Min.  Co. 
(1908)  142  111.  App.  580,  the  court 
said:  "Undoubtedly  the  primary  pur- 
pose of  the  legislature  in  enacting  §§ 
16  and  19  of  the  act  in  question  was  to 
provide  a  proper  sanitary  condition  of 
a  mine  by  a  system  of  ventilation, 
whereby  there  might  be  forced  through- 
out the  mine  currents  of  fresh  air  suffi- 
cient for  the  health  and  safety  of  men 
and  animals  employed  therein,  and  the 
withdrawal  therefrom  of  noxious  gases, 
but  we  are  not  disposed  to  hold  that  the 
requirements  of  those  sections  of  the 
statute  are  directed  solely  to  the  main- 
tenance of  proper  sanitary  conditions, 
and  that  a  mine  operator  may  not  be 
held  liable  for  an  injury  to  a  miner 
proximately  caused  by  wilful  violation 
of  those  provisions,  even  though  such 
injury  is  not  directly  attributable  to 
the  sanitary  condition  of  the  mine.  In 
other  words,  if  through  the  wilful  fail- 
ure of  a  mine  operator  to  comply  with 
the  provisions  of  said  §§  16  and  19,  nox- 
ious gases,  deleterious  air,  and  standing 
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Whether  the  doorway  at  which  an  injury  from  collision  occurred 
was  a  principal  or  subordinate  doorway  is  a  question  of  fact,  upon 
which  the  judgment  of  the  appellate  court  is  conclusive.^'' 

Under  §  8802,  Rev.  Stat.  1899,  the  court  cannot  take  judicial  no- 
tice that  all  coal  mines  generate  gas,  and  it  is  necessary  for  the  plain- 
tiff to  allege  and  prove  that  the  mine  in  question  generated  gas." 

The  burden  is  iipon  the  operator  of  showing  that  an  extension, 
more  than  60  feet  from  the  gangway,  of  a  room  in  a  coal  mine,  is 
with  written  permission,  without  which  it  is  prohibited  by  Rem.  & 
Bal.  Codes  &  Stats.  §  7382.'' 

If  the  miners  violate  the  rules  of  proper  mining,  so  that  the  means 
provided  under  the  statute  for  sufficient  ventilation  in  proper  mining 
are  ineffectual,  it  is  not  the  purpose  of  the  legislature  to  make  the 
mine  owner  criminally  and  civilly  liable  for  that  fact.*" 

In  the  note  below  will  be  found  a  number  of  cases  in  which  the  lia- 
bility or  nonliability  of  the  mine  owner  is  determined  by  the  particu- 
lar facts  of  the  individual  case.*^ 


powder  smoke  are  present  in  the  mine 
in  suoli  quantities,  and  are  of  such 
character  as  to  obscure  a  miner's  vision, 
and  he  suffers  an  injury  by  reason  of 
the  obscuration  of  his  vision  caused 
by  the  presence  of  such  gases,  air,  and 
smol<e,  the  mine  operator  should  not  be 
permitted  to  escape  liability  for  such  in- 
jury upon  the  ground  that  such  injury 
was  not  approximately  caused  by  con- 
ditions affecting  the  sanitation  of  the 
mine."  In  this  case,  hovv'ever,  a  re- 
covery was  allowed  upon  the  ground 
that  the  miner  had  actual  knowledge  of 
the  conditions.  No  mention  is  made  of 
Pittenger  &  D.  Min.  <S>  Mfg.  Go.  v.  Get- 
tleman,  supra. 

^T  Madison  Coal  Go.  v.  Hayes  (1905) 
215  111.  625,  74  N.  E.  755;  Himrod  Goal 
Co.  v.  Stevens  (1903)  203  111.  115,  67 
N.  E.  389 ;  Earkowslci  v.  LaSalle  County 
Carbon  Coal  Go.  (1911)  248  111.  195, 
93  X.  E.  780. 

B8  Timson  v.  Manufacturers'  Coal  cG 
Cake  Co.  (1909)  220  Mo.  580,  119  S. 
W.  565,  overruling  Poor  v.  Watson 
(1902)  92  Mo.  App.  89,  in  which  it  was 
held  that  the  statute  relating  to  mines 
and  mining  showed  ot  itself  that  coal 
mines  are  meant  to  be  included  in  the 
expression,  "all  mines  generating  gas," 
used  in  §  8802,  Rev.  Stat.  1899. 

59  Delaski  v.  Northwestern  Improv. 
Go.  (1910)  61  Wash.  255,  112  Pac.  341. 


sOEdioards  v.  Lam  (1909)  132  Ky. 
42,  119  S.  W.  175,  131  S.  W.  795. 

61  Where  the  evidence  tended  to  show 
the  presence  of  explosive  gas  in  the  mine 
in  dangerous  quantities  for  at  least  four 
days  prior  to  the  accident,  in  a  room 
within  about  30  feet  of  the  entry,  where 
naked  or  open  lights  were  used  by  the 
miners  without  objection  by  the  super- 
intendent; and  that  a  person  who  was 
not  a  certified  fire  boss  had  been  em- 
ployed with  the  knowledge  of  the  super- 
intendent, a  recovery  was  upheld.  Kless 
V.  Youghiogheny  Min.  Go.  (1902)  18  Pa. 
Super.  Ct.  551. 

A  jury  is  justified  in  finding  that  a 
mine  owner  was  guilty  of  an  actionable 
breach  of  the  provision  (§  2488)  of  the 
Code  respecting  the  ventilation  of  mines, 
where  the  evidence  tends  to  show  that 
the  room  where  the  plaintiff  worked 
was  filled  with  poisonous  gases  to  such 
an  extent  that  to  breathe  it  was  danger- 
ous to  the  health.  Mosgrove  v.  Zimble- 
man  Goal  Co.  (1899)  110  Iowa,  169,  81 
N.  W.  227. 

A  mining  company  wilfully  neglect- 
ing to  prevent  accumulation  of  gas,  as 
required  by  the  act  of  July  1,  1887,  is 
liable  for  injuries  to  an  employee 
caused  thereby.  Muddy  Valley  Min.  & 
Mfg.  Co.  v.  Phillies  (1890)  39' 111.  App. 
376. 

Under  23  &  24  Vict.,  chap.   151— an 
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(4)   To  see  that  the  mines  are  properly  illuminated,  and  that  the 
lamps  and  oils  used  are  such  as  are  not  likely  to  cause  explosions.** 


act  for  the  regulation  and  inspection  of 
mines, — so  much  of  the  mine  must  be 
kept  ventilated  as  to  render  the  work- 
ing places  safe.  Brough  v.  3omfray 
(1868)  15  Mining  Eep.  6,  L.  E.  3  Q.  B. 
771,  37  L.  J.  Mag.  Cas.  N.  S.  177,  16 
Week.  Eep.  1123,  9  Best.  &  S.  492. 

As  to  the  question  whether  the  effect 
of  the  act  of  23  &  24  Vict.  chap.  151, 
§  10,  with  regard  to  the  ventilation  of 
coal  mines,  is  or  is  not  to  make  the 
operator  of  the  mine  absolutely  respon- 
sible for  failure  to  provide  such  ventila- 
tion, and  thus  exclude  pro  tanto  the  de- 
fense of  coservice,  see  §  1495,  ante. 

There  can  be  no  recovery  where  the 
plaintiff  himself  testified  that  he  had  no 
reason  to  complain  of  the  ventilation 
of  the  other  parts  of  the  mine  on  the 
night  of  the  accident,  and  there  was  no 
evidence  in  the  case  that  would  warrant 
a  jury  in  finding  that  the  means  of  ven- 
tilation were  either  inadequate  or  in- 
sufficient. Bisho  V.  Braznell  Gas  Coal 
Co.  (1909)  223  Pa.  189,  195,  72  Atl. 
504. 

The  Federal  statute  is  sufficiently 
complied  with  where  air  is  forced 
through  to  working  places  in  a  mine, 
and  the  places  not  fit  for  working  places 
on  account  of  the  accumulation  of  gas 
are  properly  dead-lined,  signals  being 
there  placed,  warning  employees  not  to 
enter  such  places.  Central  Coal  &  Coke 
Co.  V.  Gregory  (1906)  78  Ark.  43,  93 
S.  W.  56. 

62  England. — Coal  mines  regulation 
act  1887,  §  49  (8)-ll.  No  light  other 
than  a  locked  safety  lamp  to  be  used  in 
any  place  where  likely  to  be  danger 
from  an  accumulation  of  inflammable 
gas. 

Alabama.— Coie  1907,  §  1022.  Safety 
lamps  to  be  furnished  by  operators. 

Coiorotfo.— Rev.  Stat.  1908,  §  643. 
Safety  lamps  to  be  the  property  of  the 
owner  of  the  mine  and  under  the  charge 
of  his  agent   (coal  mines). 

Illinois.— Kmt A' s  Rev.  Stat.  1908,  p. 
1441  (Laws  1899,  p.  300).  Sufficient 
lights  on  landings.  For  earlier  pro- 
visions see  Starr  &  C.  Anno.  Stat.  p. 
2721,  Laws  1879,  p.  204,  §  6,  Kurd's 
Rev.  Stat.  1899,  chap.  93,  §  6. 

P.  1441  (Laws  1899,  p.  300).  In 
any  mine  where  fire  damp  is  being  gen- 
erated so  as  to  require  the  use  of  a 
M.  &  S.  Vol.  v.— 365. 


safety  lamp,  such  lamps  shall  be  im- 
mediately provided  by  the  operator ;  and 
a  mine  manager  or  other  competent 
person  shall  keep  such  lamps  in  proper 
condition,  and  furnish  them  to  the  men 
upon  entering  the  mine,  but  the  miners 
shall  be  responsible  for  the  condition  of 
the  lamps  while  in  their  possession. 

P.  1443  (Act  of  April  30,  1895,  p. 
256).  Prescribing  kinds  of  oil  which 
may  be  used.  Tests.  Penalties.  In- 
spection. 

Indiana. — Burns's  Anno.  Stat.  1908, 
§  8575;  Laws  1905,  chap.  50,  §  7.  Il- 
lumination of  shafts;  safety  lamps. 

Sec.  8588;  Laws  1905,  chap.  50,  § 
18.  Establishing  standards  and  tests 
for  miner's  oil. 

Jowo..— Code  Supp.  1902,  §  2495  (a), 
(b).  Kind  and  quality  of  oil  to  be 
used  prescribed.  Earlier  enactments, 
Laws  1896,  chaps.  92,  93;  Laws  1898, 
chap.   60. 

KoMsas.—G&n.  Stat.  1909,  §  4987. 
Safety  lamps. 

Sec.  5015.  Lard  oil  only  to  be  used 
for  lighting  purposes,  except  when  re- 
pairing downcast  or  upcast  shafts. 

Kentucky.— ^taX.  §  2739a,  (5)-(8) 
(act  of  Dec.  3,  1892).  Quality  of  il- 
luminating oil. 

Missouri. — Rev.  Law  1909,  §  8452; 
act  April  9,  1895,  p.  225.  Illumination 
of  coal  mines.  Prescribing  kinds  of 
oil  which  may  be  used. 

Montana. — Rev.  Codes,  1907,  §  1703, 
Laws  1891,  p.  282,  §  7.  Illumination 
of  shaft  at  underground  entrance. 

'North  Carolina. — Pell's  Eevisal  1908, 
§  4937;  Laws  1897,  chap.  251,  §  6. 
Safety  lamps  to  be  property  of  operator 
of  mine. 

OMo.— Gen.  Code  1910,  §§  937-940. 
Safety  lamps ;  quality  of  oils  for  il- 
luminating mines.  Act  April  19,  1894, 
chap.  153. 

Oklahoma. — Comp.  Laws  1909,  §§  4373 
et  seq.  No  accumulation  of  explosive 
gas  shall  be  allowed  to  exist;  safety 
lamps  to  be  furnished. 

Sec.  4389.  Only  pure  oils  to  be  used 
for  illumination;  no  explosive  oils  to 
be  taken  into  the  mine. 

Pemnisylvama. — ^Act  of  May  15,  1893, 
art.  5,  §§  5-7.  Locked  safety  lamps  only 
to  be  used  in  places  through  which  fire 
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A  mine  owner  is  not  liable  for  the  act  of  a  competent  person  em- 
ployed by  him  to  take  charge  of  the  safety  lamps  in  a  mine,  in  deliv- 
ering to  miners  unlocked  lamps  in  violation  of  mines  regulation  act^ 
23  &  24  Vict.  chap.  151,  §§  10,  22.*' 

The  provision  of  the  act  of  May  15,  1893  (P.  L.  52),  requiring 
the  use  of  safety  lamps  in  bituminous  coal  mines,  applies  only  to 
mines  where  inflammable  gases  are  found,  or  a  sudden  inflow  of  gas 
is  likely  to  be  encountered ;  and  the  requirements  as  to  bore  holes  i» 
necessary  only  when  the  entry  is  being  driven  towards,  or  in  danger- 
ous proximity  to,  an  abandoned  mine  or  a  part  "suspected"  to  contain 
inflammable  gases,  or  which  may  be  inundated  with  water.^* 

The  word  "landing"  in  Kurd's  Eev.  Stat.  1908,  c.  93,  §  28,  par. 
"b,"  providing  that  there  must  be  maintained  at  the  "landing"  at 
which  miners  take  or  leave  the  cage  sufiicient  light  to  show  the  "land- 
ing" and  surrounding  objects,  is  broad  enough  to  cover  the  place  at, 
the  bottom  or  at  the  top  of  the  shaft  where  miners  enter  or  leave  the 
cage ;  and  the  mine  operator  is  required  to  keep  each  of  those  places. 


lighted."'* 


damp  may  be  caused  in  dangerous  quan- 
tities. 

Art.  8,  §  4.  Explosive  oil  not  to  be 
used  for  lighting  purposes  in  bituminous 
coal  mine. 

Act  April  28,  1899,  chap.  74.  Ex- 
plosive oil  may  be  used  in  bituminous 
coal  mines  in  approved  safety  lamps. 
Amending  1893,  chap.  48,   art.  8,   §   4. 

Act  of  June  2,  1891,  P.  L.  177,  art. 
12,  §  146.  Locked  safety  lamps  to  be 
used  in  workings  where  there  is  danger 
from  explosive  gases  in  anthracite  mines. 

Tennessee. — Laws  1903,  chap.  237,  §§ 
21d  et  seq.     Safety  lamps  to  be  used. 

Laws  1901,  chap.  92.  Pure  oil  to  be 
used. 

Texas. — Acts  1907,  p.  331,  §§  7,  12. 
Safety  lamps;  oil. 

I7taft..— Comp.  Laws  1910,  §  1519  (3). 
Use  of  explosive  oils  for  lighting  is  for- 
bidden, except  in  safety  lamps. 

Sec.  1518  (4).  No  light  except  locked 
safety  lamps  to  be  used  in  any  working 
place  approaching  any  place  where  there 
is  likely  to  be  an  accumulation  of  ex- 
plosive gases. 

Washinffton. — Rem.  &  Bal.  Codes  & 
Stats.  1910,  §  7400.  Only  safety  lamps 
to  be  used  in  mines  where  there  is  likely 
to  be  an  accumulation  of  explosive  gases. 

West  Yvrgima. — Code  1907,  §  409a3. 


Only  locked  safety  lamps  to  be  used 
where  explosive  gas  is  generated  in  dan- 
gerous quantities. 

Sec.  420.  Pure  oil  to  be  used  in 
torches  and  open  lamps. 

Wyoming. — Comp.  Stat.  1910,  §  3513. 
Safety  lamps. 

Zfom  Scotia. — Rev.  Stat.  chap.  19,  §f 
44  (7).  Use  of  safety  lamps  prescribed 
in  approaching  places  where  there  is 
likely  to  be  an  accumulation  of  explosive 
gas. 

British  CoVumbia. — Rev.  Stat.  chap. 
38,  §  82  (8).  Regulation  of  coal  mines; 
safety  lamps  and  lights. 

'New  South  Wales. — Coal  mines  regu- 
lation act  1896,  §  47  (8)-10.  Use  of 
locked  safety  lamps. 

Victoria. — Mines  act  1890,  §  357  (11). 
Illumination. 

B3  Dickenson  v.  Fletcher  (1873)  L.  E. 
9  C.  P.  1,  43  L.  J.  Mag.  Cas.  N.  S.  25. 
29  L.  T.  N.  S.  540. 

^iD'Jorko  V.  Bendnd-White  Goal 
Min.  Co.  (1911)  231  Pa.  164,  80  Atl.  ■ 
77  (no  recovery  for  violation  of  act  in' 
respect  to  safety  lamps  in  absence  of 
all  proof  that  the  mine  was  gaseous). 

^6  Robertson  v.  Donk  Bros.  Coal  £ 
Coke  Co.  (1909)  238  lU.  344,  87  N.  E. 
373,  affirming  (1908)   143  111.  App.  391.' 
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Kurd's  Rev.  Stat.  1901,  chap.  93,  §  28,  ]\  b,  providing  that  a  good 
and  sufficient  light  be  maintained  at  the  bottom  of  the  shaft,  so  that 
persons  coming  to  the  bottom  may  discern  the  cage  and  objects  in  the 
vicinity,  applies  only  to  the  safety  of  men  while  entering  and  leaving 
the  mine,  and  has  no  reference  to  the  safety  of  persons  traveling  along 
the  entries  in  the  mine,  engaged  in  their  ordinary  duties.*^  The 
phrase  "persons  coming  to  the  bottom,"  in  paragraph  b  of  §  28  of 
the  mines  and  miners  act,  providing  for  the  maintenance  of  a  good 
and  sufficient  light  at  the  bottom  of  the  shaft,  was  designed  not  only 
to  protect  those  coming  to  the  bottom  from  their  working  places  to 
leave  the  mine,  but  also  those  coming  to  the  bottom  to  go  to  their 
working  places  in  the  mine.*'' 

Whether  or  not  the  light  maintained  by  the  master  is  sufficient  is  a 
question  for  the  jury.*' 

(5)   To  see  that  all  dangerous  openings  are  guarded. ** 


66  Lumaghi  v.  Voytilla  ( 1902 )  101  111. 
App.  112. 

6T  Robertson  v.  Donk  Bros.  Coal  & 
Coke  Go.  (1909)  238  111.  344,  87  N.  E. 
373,  affirming  (1908)   143  111.  App.  391. 

^Eld&rado  Goal  &  Coke  Co.  v.  Swan 
(1907)  227  111.  586,  81  N.  E.  691 
( torch ) . 

69  England. — Coal  mines  regulation 
act  1887,  §  37  (where  mine  is  abandoned 
or  working  thereof  discontinued,  the 
top  of  the  shaft  and  every  side  entrance 
from  the  surface  is  to  be  securely 
fenced )  ;  §  49  ( 6 )  ( entrances  to  places 
not  in  use  or  in  course  of  working  are 
to  be  fenced) ;  §  49  (18)  (top  of  every 
shaft  that  is  out  of  use  or  used  only 
as  an  air  shaft  is  to  be  fenced)  ;  §  49 
(19)  (top  and  all  entrances  between 
the  top  and  bottom  of  every  working, 
ventilating,  and  pumping  shaft  are  to 
be  properly  fenced ) . 

Metalliferous  mines  regulation  act 
1872,  §  23  (6),  (7).  Similar  to  §  49 
of  the  above  statute. 

Arkansas. — ^Kirby's  Dig.  §  5344. 
Landings  on  each  level  and  shaft  to  be 
fenced. 

California. — Gen.  Laws  1909,  act  2221, 
§  1.  All  abandoned  mining  shafts,  pits, 
or  other  abandoned  excavations  dan- 
gerous to  passersby  or  livestock  shall 
be  securely  covered  or  fenced,  and  kept 

80. 

Oolorado.—Ri\.  Stat.  1908,  §  655. 
Abandoned  shafts,  etc.,  to  be  fenced. 


Sec.  4295.  Metalliferous  mines ;  guard 
rails  to  be  provided  at  levels,  etc. 

Sec.  4294.  Top  of  shaft  to  be  pro- 
tected in  metalliferous  mines. 

Sec.  4297.  Abandoned  shafts  to  be 
guarded. 

Florida. — Gen.  Stat.  1906,  §  3152. 
General  provisions  requiring  pits  and 
holes  to  be  guarded,  which  do  not  apply 
to  mines  except  those  which  have  been 
abandoned. 

Illinois. — Kurd's  Rev.  Stat.  1908,  p. 
1426,  §  2  (Laws  1899,  p.  300).  Land- 
ings at  top  of  shaft  and  openings  of 
each  seam  to  be  kept  securely  'guarded. 
(For  earlier  provisions,  see  Laws  1879, 
p.  207,  §  8,  Starr  &  C.  Anno.  Stat.  p. 
2723;  act  1872,  §  8). 

Indiana. — Burns's  Anno.  Stat.  1908, 
§  8575;  Laws  1905,  chap.  50,  §  7.  Top 
of  every  shaft  to  be  fenced. 

Sec.  8576  (Acts  1905,  p.  65).  The 
entrance  of  an  abandoned  mine  shall  be 
securely  fenced  off,  so  that  no  injury 
can  arise  therefrom. 

Kansas.— Gen.  Stat.  1909,  §  4988; 
Laws  1883,  chap.  117,  §  8,  as  amended 
by  Laws  1885,  chap.  143,  §  3.  The 
entrance  of  every  abandoned  shaft  or 
slope,  and  the  top  of  each  shaft,  and 
each  landing  of  a  mine,  shall  be  prop- 
erly fenced. 

Missouri. — Rev.  Stat.  1909,  §  8461. 
Top  of  every  shaft  opening,  every  en- 
trance to  an  intermediate  vein,  and 
every  abandoned  slope  or  other  shait,  is 
to  be  fenced. 
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From  the  terms  of  some  of  these  provisions  it  is  evident  that  they 
are  intended  for  the  protection  of  the  public  as  well  as  of  the  work- 
men themselves. 

The  duty  to  erect  a  guard  rail  around  a  platform  in  a  mine  as  re- 
quired by  statute  is  absolute  and  nondelegable.™ 

The  inclosing  of  the  opening  or  mouth  of  a  shaft  with  a  fence  pro- 
vided with  gates  which  were  constantly  left  open,  and  could  not  be 
closed  on  accoimt  of  coal  and  other  material  that  had  accumulated 
and  was  allowed  to  remain  about  them,  is  not  a  compliance  with  Ky. 
Stat.  1903,  §  2731,  providing  that  a  safety  gate  shall  be  provided  at 
the  top  of  every  shaft.''*  But  the  mere  leaving  of  the  gates  open  as 
a  detail  of  the  work  will  not  render  the  owner  liable.''^ 

The  owners  in  fee  of  mines  and  minerals,  who  demised  a  lead 
mine  for  a  term  of  years,  subject  to  royalties  to  be  paid  upon  the 
place  where  the  ore  should  have  been  gotten  or  weighed  and  before  it 
should  be  taken  away,  the  lease  reserving  powers  of  distress  and  re- 


New  York. — Labor  law  1909,  §  132. 
Every  underground  working  more  than 
40  feet  deep  to  be  equipped  with  proper 
head  house  and  doors. 

2Vortft  Carolina. — Pell's  Eevisal  1908, 
§  4933.    Unused  mines  to  be  fenced. 

Pemnsylvania. — Act  of  June  2,  1891, 
art.  4,  §§  6-8  (top  of  shafts,  abandoned 
slopes,  shafts,  etc.,  and  underground 
entrances  in  anthracite  mines,  to  be 
fenced)  ;  §  16  (top  of  shaft  to  be 
covered ) . 

Act  of  May  15,  1893,  art.  3,  §  1 
( safety -gates  to  be  provided  to  prevent 
persons  from  falling  into  shafts  in 
bituminous  coal  mines). 

yeajos.— Acts  1907,  p.  331,  §  1  (c). 
Landings  at  top  of  shaft  to  be  protected. 

WashAMgton. — Rem.  &  Bal.  Codes  & 
Stats.  1910,  §  7408  (3186)  (abandoned 
mines  and  shafts  to  be  fenced). 

Ontario. — Mines  act  1906,  chap.  11,  § 
205  (18).  Top  of  every  shaft  to  be 
securely  fenced;  also  every  pit  or  open- 
ing dangerous  by  reason  of  its  depth. 

Nova  Scotia. — Rev.  Stat.  1900,  chap. 
19,  §  44  (4),  (13),  (14).  Provisions 
similar  to  the  English  ones  respecting 
coal  mines. 

Rev.  Stat.  1900,  chap.  20,  §  19  (9) 
(10).  Provisions  similar  to  the  Eng- 
lish ones  respecting  metalliferous  mines. 

British  Golunibia. — Rev.  Stat.  1897, 
chap.  134  (metalliferous  mines),  §  25 
( 13 ) .  Top  of  shaft  to  be  covered ;  each 
winze  or  well  hole  extending  from  one 


level  or  drift  to  another  is  to  be  pro- 
tected at  the  top. 

Chap.  138  (coal  mines),  §  59.  Aban- 
doned or  discontinued  mines  to  be 
fenced;  §  82  (5).  Entrances  to  any 
place  not  in  actual  course  of  working 
to  be  fenced;  §  82  (14).  Shafts  tem- 
porarily out  of  use  to  be  fenced;  §  82 
(15). 

New  South  Wales. — Coal  mines  regu- 
lation act  1896,  §  47  (6)  (18)  (20). 
Provisions  similar  to  the  English  ones 
respecting  coal  mines. 

Victoria. — Mines  act  1890,  §  357  (6). 
Top  of  shafts  and  all  entrances  between 
the  top  and  bottom  of  every  working  or 
pumping  shaft  to  be  securely  fenced. 

New  Zealand. — ^Mining  acts,  compila- 
tion act  1906,  §  255  (6).  Top  and  all 
entrances  between  the  top  and  bottom 
of  every  working  or  pumping  shaft  to 
be  securely  fenced. 

™  Gulla  v.  Lehigh  Valley  Goal  Co. 
(1905)    28  Pa.  Super.  Ct.  11. 

Tl  Moseley  v.  Black  Diamond  Coal  d 
Min.  Go.  (1908)  33  Ky.  L.  Rep.  110,  109 
S.  W.  306. 

72  It  was  conceded  that,  as  the  top 
had  been  properly  fenced,  fault  could 
not  be  imputed  to  the  coal  masters  on 
the  ground  of  the  gate's  having  been 
left  open  somewhat  longer  than  usual 
as  an  incident  of  the  work  of  the  pit. 
Sinnerton  v.  Merry  (1886)  13  Sc.  Sess. 
Cas.  4th  series,  1012,  23  Scot.  L.  R. 
725. 
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entry  if  the  royalties  should  be  in  arrear,  are  "persons  interested  in 
the  minerals  of  the  mine,"  within  the  meaning  of  the  statute  requir- 
ing abandoned  mines  to  be  fenced,  although  the  lease  was  still  in 
force  and  undetermined.'" 

The  statute  relative  to  fencing  abandoned  mines  applies  to  a  mine 
abandoned  or  discontinued  at  any  time  before  or  after  the  time  of  the 
act's  coming  into  operation.'*  The  fact  that  the  statute  came  into 
effect  only  a  few  days  before  the  accident  occurred  is  no  excuse  for  a 
noncompliance  with  its  provisions.  If  unable  to  carry  out  any  of  the 
statutory  duties  at  once,  the  mine  owner  is  bound  to  suspend  oper- 
ations until  he  has  made  the  necessary  preparation.''* 

The  purpose  of  the  statiite  requiring  the  top  of  every  shaft  to  be 
fenced  is  to  gnaard  the  opening  and  prevent  an  involuntary  entrance 
thereto,  and  not  to  prevent  missiles  from  falling  into  the  shaft.''* 

British  Columbia  Kev.  Stat.  1897,  chap.  134,  §  25  (13)  requiring 
the  top  of  shafts  to  be. covered,  does  not  require  an  opening  at  an  in- 
termediate level  to  be  covered.''''  In  one  case  the  liability  of  the  mine 
owaer  turned  partly  upon  the  question  whether  the  "top  of  the  shaft" 
which  he  was  required  to  fence  was  applicable  to  the  upper  surface 
of  a  structure  erected  above  the  mouth  of  the  shaft.'" 

A  wall  enclosing  a  field  in  which  the  abandoned  entrance  is  located, 
which  is  about  45  yards  from  it,  is  not  a  sufficient  fencing.'"  A  flat 
car,  8  feet  long,  Y  feet  wide,  and  30  inches  high,  and  of  sufficient  size, 
when  in  place  over  the  shaft,  to  completely  cover  it,  there  being  an 
arrangement  for  keeping  the  car  in  its  place,  when  not  being  moved 

'J^  Eimns  V.   Mostyn    (1877)    L.   E.   2  which   the  cage  could  be  hoisted,   and 
C.  P.  Div.  547,  47  L.  J.  Mag.  Cas.  N.  S.  thi-ough  which  the  day  shift  entered  and 
25,  36  L.  T.  N.  S.  856.  left  the  shaft,  but  it  was  customary  to 
liStott  V.  Dicldnson   (1876)   19  L.  T.  let  off  the  night  shift  at  the  surface  of 
N.  S.  291.  the  ground,  and  plaintiff's  intestate,  he- 
's Bartlett  Coal  &  Min.  Co.  v.  Roach  ing  one  of  the  night  shift,  and  endeavor- 
(1873)    68  111.  174,  10  Mor.  Min.  Rep.  ing  to  alight,  fell  into  the  shaft  and  was 
682.  killed    (it   being   dark   at   the   surface, 
76  "That   such   was  not  contemplated  and  there  being  then  no  fence  there), 
by  the  statute  is  made  clear  by  the  fact  it  is  proper  to  submit  to  the  jury  the 
that    the    section    under    consideration  questions    whether    the    surface   or   the 
makes   the   requirement   in   terms   that  tipple  house  was  the  top  of  the  shaft, 
the  cages  operated  in  a  shaft  shall  be  within  the  meaning  of   §   8  of   Kurd's 
protected  by  a  safety  covering."    Jacob-  Rev.  Stat.  1899,  chap.  93,  requiring  the 
son  V.  Smith  (1904)   123  Iowa,  263,  98  top  of  every  shaft  to  be  securely  fenced. 
N.  W.  773.  Odin  Goal  Co.  v.  Denman   (1900)    185 
Tl  Martin,  J.,  in  Stamer  v.  Hall  Mines  111.  413,  76  Am.  St.  Rep.  45,  57  N.  E. 
(1899)   6  B.  C.  579.  192,  affirming   (1899)    84  111.  App.  190. 
78  Where   a  mine  owner  had  erected       is  Foster  v.   Owen    (1892)    67   L.   T. 
above  the  opening  of  a  shaft  an  unin-  N".  S.  712,  62  L.  J.  Mag.  Cas.  N.  S.  7, 
closed  framework  of  timber,  supporting  5  Reports,  50,  41  Week.  Rep.  240,   57 
a  structure  called  a  "tipple  house,"  to  J.  P.  87. 
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for  the  purpose  of  being  dumped,  by  means  of  a  movable  block  acting 
upon  a  pivot,  is  not  a  sufficient  fencing  within  the  statute,  where  the 
continual  tendency  of  the  car,  when  not  blocked,  was  to  go  down  the 
incline  to  the  place  of  dumping,  and  thus  expose  the  mouth  of  the 
shaft."*  The  failure  of  the  owner  of  a  coal  mine  to  place  a  hand  rail 
along  the  stairway  in  the  escapement  shaft,  as  required  by  statute 
renders  him  liable  for  an  injury  sustained  by  an  employee  and  caused 
by  such  defect.'^ 

A  special  rule  framed  under  §  51  of  the  act  provided  that  the 
"pitheadman  shall  see  that  no  rails  are  laid  up  to  the  mouth  of  the 
shaft  without  some  provision  being  made  to  prevent  wagons  from 
being  pushed  into  the  shaft."  At  the  mouth  of  a  pit  which  was  be- 
ing sunk  to  a  greater  depth  there  was  no  fencing,  except  that  there 
was  a  moveable  wooden  block  upon  the  rails  leading  to  the  pit  mouth, 
which  it  was  the  duty  of  the  pitheadman  not  to  remove  unless  he  was 
■satisfied  that  the  covering  table  was  on  the  pit  mouth.  Held,  that  this 
arrangement  was  not  in  breach  of  statutory  rules.** 

(6)  To  see  that  certain  precautions  are  taken  for  the  protection 
of  employees  against  fire.'' 

(7)  To  keep  the  mines  free  from  water.'* 

iOGatlett  V.    Toung    (1892)    143   111.  Utah. — Comp.     Laws      1910,     1540x. 

74,  82,  32  N.  E.  447.  Mines  having  but  one  outlet,  and  that 

81  Gwrterville     Coal     Co.     v.     ATihott  covered    with    the    building    containing 

(1899)    181  111.  495,  55  N.  E.  131.  the  mechanical  plant,  are  to  have  cer- 

MM'Gill  V.   Bowman    (1890)    18   Sc.  tain  fire  protection. 

Sess.  Cas.  4th  series,  206,  28  Scot.  L.  R.  British    Colombia. — Rev.   Stat.    1897, 

144.  chap.  134,  §  25    (7)    (fire  protection  in 

^^  Missouri. — Rev.  Stat.  1909,  §  8445.  metalliferous  mines). 

If  a  furnace  is  used  for  ventilating  pur-  84  Arkamsas. — Kirby's    Dig.     1904,    § 

poses,  it  shall  be  built  so  as  to  prevent  5341. 

the  communication  of  fire  to  any  part  Indiana. — Burns's   Anno.    Stat.   1908, 

of  the  works,  by  lining  the  upcast  with  §  8584    (Acts  1905,  p.  65). 

incombustible  material  for   a  sufficient  Kansas. — Gen.    Stat.    1909,    §§    5007, 

distance    up   from    said   furnace    (Rev.  5010. 

Stat.  1899,  §  8801).  Missouri.— Re\.    Stat.    1909,    §    8455 

Tennessee. — Act  1881,  chap.  170,  §  7.  (Rev.  Stat.  1899,  §  8810). 

The  use  of  furnaces  for  the  purpose  of  Oklahoma. — Comp.  Laws  1909,  §  4379. 

producing  a  hot  upcast  of  air  in  mines  Provisions    respecting    accumulation    of 

where  the  coal  breakers  and  chute  build-  water. 

ings  are  directly  over  and  cover  the  top  Washington. — Rem.   &   Bal.   Codes   & 

of  the  shaft  is  prohibited.  Stats.  §  7385    (Laws  1888,  p.  36,  §  5; 

This   provision  is  applicable  only  to  Laws  1891,  p.  160,  §  14;  1  Hill's  Codes, 

a  mine  where  the  coal  is  taken  out  by  §  2224). 

a  shaft.    It  does  not  comprehend  mines  Wyoming. — Comp.  Stat.  1910,  §  3507. 

In  which  the  coal  is  removed  by  a  hori-  Water  coming  from  the  surface  or  out 

zontal   entry.     Coal  Creek   Min.   Co.  v.  of  the  strata  in   a  shaft  used  for  the 

Davis    (1891)    90  Tenn.  711,  18   S.  W.  purpose  of  ingress  and  egress  shall  be 

387    (miner  suffocated  by  the  burning  so  conducted  as  to  be  prevented  from 

of  buildings  at  the  entrance  of  the  in-  falling  down  the  shaft  or  the  stairs  or 

take).  on  persons  ascending  or  descending  the 
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1886.  Mechanical  appliances. — The  enactments  under  this  head 
Jiave  reference  to  the  following  matters : 

(1)  The  machinery  used  for  lowering  and  raising  employees  to 
and  from  the  underground  workings.  The  most  comprehensive  of  the 
.statutes  prescribe  (a)  that  the  cages  used  for  the  conveyance  of  em- 
ployees shall  have  a  sufficient  cover  overhead ;  (b)  that  there  shall  be 
.attached  to  these  cages  safety  catches  which  will  prevent  them  from 
falling  in  cases  where  the  rope  brealcs  or  the  hoisting  apparatus  fails 
to  work  properly;  (c)  that  the  hoisting  apparatus  shall  be  provided 
with  an  adequate  brake  and  an  indicator  showing  to  the  person  who 
works  the  apparatus  the  position  of  the  cage  in  the  shaft;  (d)  that 
the  drum  of  the  hoisting  apparatus  shall  be  provided  with  proper 
.appliances  to  prevent  the  rope  from  slipping;  (e)  that  the  cage  shall 
be  provided  with  suitable  hand  holds  for  the  use  of  the  miners  being 
carried.  But  from  an  examination  of  the  enactments  tabulated  be- 
low, it  appears  that  many  of  the  legislatures  have,  for  some  reason 
not  easily  explained,  omitted  to  provide  for  one  or  more  of  the  pre- 
•cautions  thus  indicated.* 


stairway  (Laws  of  1890-91,  chap.  80, 
:§  3;   Rev.   Stat.   1899,  §  2564). 

1  England. — Coal  mines  regulation 
:act  1887,  §  49  (z7),  (29),  (30).  Ap- 
pliances or  drum  to  prevent  rope  from 
.slipping;  brakes;   indicators. 

Metalliferous  mines  regulation  act 
1872,  §  23  (11),  (13),  (14).  Similar 
provisions. 

Alabama.— CoAe  1907,  §  1028.  Safety 
■catches;  brakes;  indicators. 

Arkansas.— Kirhj's  Dig.  1904,  §  5342. 
Overhead  covers  of  boiler  iron,  and 
aafety  catches  on  cages. 

Colorado.— Rev.  Stat.  1908,  §  640 
(Coal  mines).  Overhead  covers;  ap- 
pliances to  prevent  rope  from  slipping; 
safety  catches. 

Sec.  4285  (metalliferous  mines) .  In- 
dicators. 

Sec.  4294  (metalliferous  mines). 
'Safety  catches. 

Illinois.— HuTi'a  Rev.  Stat.  1908,  p. 
1426  (Laws  of  1889,  p.  300).  Covers; 
safety  catches;  hand  holds;  brakes; 
flanges  on  drum ;  indicator.  For  earlier 
enactments  of  similar  tenor  see  Starr 
&  C.  Anno.  Stat.  1896,  p.  2721,  If  6 
(Laws  1879,  p.  204,  as  amended  by 
Laws  1887, 'p.  230);  Rev.  Laws  1874, 
■chap.  70,  §  14. 

Indiana. — Burns's  Anno.  Stat.  1908, 
•§§  8572,  8573,  8574.  Overhead  covers 
of  boiler  plate  and  safety  catches  on 


cages;  brakes,  indicators  (Laws  1905, 
chap.  50,  §§  4,  5,  6). 

/orca.— Code  1897,  §  2489.  Overhead 
covers  and  safety  catches  on  cages; 
brakes ;   indicators. 

Kansas. — ^Gen.  Stat.  1909,  §  4984. 
Safety  catches;  flanges  on  drum; 
brakes. 

Kentucky. — Stats.  1909,  §  2731. 
Overhead  covers  and  safety  catches  on 
cage;  brake;  indicators  (Laws  1893, 
chap.  142,  §  10). 

Michigan. — Laws  1899,  No.  57,  §  4. 
Overhead  cover  and  safety  catches  on 
cage:    brakes;    hand  holds. 

Missouri.— Rew.  Laws  1909,  §  8456. 
Overhead  covers  and  safety  catches  on 
cage;  brakes. 

Montana. — Rev.  Codes  1907,  §§  1703, 
1722,  8536.  Overhead  covers  of  boiler 
iron  and  safety  catches  on  cages; 
brakes  (Laws  1891,  p.  282;  Laws  1897, 
p.  245;  Act  of  March  4,  1903). 

New  Tor-fc.— Labor  law  1909,  §  124. 
Safety  brakes. 

OMo.—Gen.  Code  1910,  §  918.  Over- 
head covers  and  safety  catches  on  cages ; 
brakes. 

Oklahoma. — Comp.  Laws  1909,  §  4366. 
Covers;  safety  catches;  flanges  on 
drum ;   brakes. 

Pennsylvania. — Act  of  June  2,  1891, 
P.  L.  177,  Art.  4,  §  10   (anthracite  coal 


5832 


MASTER  AND  SERVANT. 


[chap.  lxxx. 


In  a  few  jurisdictions  there  are  provisions  that  the  mine  owner 
must  provide  either  safe  stairways  or  safe  and  suitable  hoisting  ma- 
chinery.^ 

The  view  taken  generally  is  that  these  statutes  are  remedial,  and 
are  to  be  so  construed  that  the  miners  receive  the  protection  intended 
to  be  given  to  them ;  *  on  the  other  hand  it  has  been  said  that  the 
court,  although  not  inclined  to  give  the  statute  a  narrow  construction, 
will  not  ignore  the  fact  that  the  provisions  are  enforceable  by  pen- 
alty.* 

The  statutory  duty  in  respect  to  cages  used  in  mines  has  been  held 
to  be  a  nondelegable  duty,'  and  also  continuous.*  A  different  view  is 
taken  by  the  English  courts,  where  it  is  held  that  §  49,  rule  30,  of  the 
coal  mines  regulation  act  1887,  requiring  adequate  brakes  on  ma- 
chines used  for  lowering  and  raising  men,  does  not  impose  upon  the 
owners  of  a  mine  an  absolute,  unqualified  obligation,  for  any  breach 
of  which,  resulting  in  personal  injury  to  a  miner,  they  are  liable  in 


mines).  Overhead  covers;  handrails, 
and  safety  catches  on  cages;  appliances 
to  prevent  rope  from  slipping;  brakes; 
guides  to  prevent  cage  from  swinging. 

Act  of  May  15,  1893,  art.  3,  §  1 
(bituminous  coal  mines).  Overhead 
covers  and  safety  catches  on  cages; 
appliances  to  prevent  rope  from  slip- 
ping; brakes. 

South  Dakota,.— Vol.  Code,  1908,  § 
2581  {Laws  1897,  chap.  92).  Overhead 
covers  of  boiler  iron  and  safety  catches 
on  cage. 

Texas.— Acts  1907,  p.  331,  §  1  (d). 
Cages;  covers;  hand  holds. 

Utah. — Comp.  Laws  1910,  §§  ]513, 
1540-1.  Overhead  covers  of  boiler  iron 
and  safety  catches  in  cages. 

Washington.- — Rem.  &  Bal.  Anno. 
Codes  &  Stats.  1910,  §§  7386  (3170), 
7414  (3192).  Overhead  covers  and 
safety  catches  in  cages;  brakes. 

West  Vwginia. — Code  1907,  §  407. 
Overhead  covers  and  safety  catches  in 
cages;  brakes. 

Oraterio.— Mines  act  1906,  §  205  (23), 
(25),  (27),  (28).  Hoods,  dogs,  and 
other  safety  appliances  on  cages;  indi- 
cators; brakes;  appliances  to  prevent 
rope  from  slipping. 

Nova  Sootia. — ^Rev.  Stat.  chap.  19,  § 
44  (18),  (20),  (21);  chap.  20,  §  19 
(14),  (16),  (17).  The  provisions  in 
both  these  chapters  are  similar  to  those 
in  the  English  acts. 

British   Columbia,. — Rev.    Stat.    1897, 


chap.  38,  §  92  (21),  (23),  (24).  Same 
provisions  as  in  English  acts. 

TSlew  South  Wales. — Coal  mines  regu- 
lation act  1896,  §  47  (28),  (29),  (31). 
Same  provisions  as  in  the  English  act. 

TictorMi— Mines  act  1896,  §  357  (17)  ; 
(22),  (23).  Same  provisions  as  in 
English  acts. 

ilew  Zealand. — Mining  acts,  compila- 
tion act  1906,  §  255  (17),  (24),  (25), 
(26).  Same  provisions  as  in  English 
acts,  except  that  the  minimum  thick- 
ness of  the  cage  cover  is  specified,  as  in 
some  of  the  American  statutes. 

5  Oklahoma. — Comp.  Laws  1909,  § 
4363.  Mine  over  75  feet  in  depth 
shall  be  provided  with  safe  and  suitable 
hoisting  machinery,  or  with  safe  and 
convenient  stairs. 

Wyoming. — Comp.  Stat.  1910,  §  3507 
(Laws  1890-91,  chap.  80,  §  3;  Rev. 
Stat.  1899,  §  2564). 

3  Welch  V.  Kansas  City  Midland  Coal 
&  Uin.  Go.  (1910)  151  Mo.  App.  438, 
132  S.  W.  49;  Bea/rd  v.  Skeldon  (1885) 
113  111.  584,  affirming  (1883)  13  111. 
App.  54. 

*  Green  v.  Bessemer  Goal,  I.  £  Land 
Co.    (1909)    162  Ala.   609,   50   So.   289. 

6  Poll  V.  Numa  Block  Coal  Go.  (1910) 
149  Iowa,  104,  33  L.R.A.(N.S.)  646, 
127  N.  W.  1105. 

6  Monson  v.  La  France  Copper  Go. 
(1909)  39  Mont.  50,  133  Am.  St.  Rep. 
549,  101  Pac.  243. 
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damages,  but  only  an  obligation  to  provide  such  machinery  as  their 
expert  manager  shall  deem  to  be  adequate.'' 

In  some  jurisdictions  the  expressed  purpose  of  the  provisions  with 
regard  to  the  overhead  covers  of  cages  is  to  secure  the  safety  of  "per- 
sons ascending  and  descending  the  shaft."  But  the  duty  of  the  mine 
owner  in  this  regard  has  been  held  to  enure  to  the  benefit  of  persons 
besides  those  who,  strictly  speaking,  come  within  this  description.* 


7  Watkins  v.  Naval  Colliery  Co. 
[1911]  2  K.  B.  162.  In  this  case  the 
mine  owner  had  installed  a  brake  used 
for  controlling  the  cage,  which  was  ade- 
quate for  lowering  or  raising  twenty 
men  at  a  time,  but  a  manager  subse- 
quently employed  directed  that  the  num- 
ber of  men  be  increased  to  twenty-six, 
and  a  miner  was  killed,  due  to  the  in- 
adequacy of  the  brake  to  control  such 
a  load.  Farwell,  J.,  said:  "It  is  rea- 
sonably practicable  for  the  owner 
to  find  the  money  to  pay  for  the 
brake  and  the  repairs,  and  for 
the  manager  to  ascertain  and  direct  the 
adequacy  of  such  brake  and  the  nature 
and  mode  of  such  repairs;  but  it  is  no 
more  reasonably  practicable  for  the 
owner  to  ascertain  and  direct  such  ade- 
quacy and  repairs  than  it  would  be  for 
the  manager  to  find  the  money  to  pay 
for  them,  and  that  this  latter  is  not  to 
be  expected  of  the  manager  appears 
from  the  judgment  of  Cockburn,  Ch.  J., 
in  Hall  v.  Uopwood  (1879)  49  L.  J. 
Ma^.  Cas.  N.  S.  17,  41  L.  T.  N.  S.  797, 
15  Mor.  Min.  Eep.  42.  .  .  .  The 
reasonable  construction  of  these  rules 
is,  in  my  opinion,  that  they  are  in  direct 
enactment  on  the  owner  to  provide  such 
a  brake  and  such  machinery  as  the  ex- 
pert manager  shall  deem  necessary,  and 
on  the  manager  to  see  that  such  brake 
and  machinery  are  adequate,  and  to 
direct  their  use  with  reference  to  the 
extent  of  adequacy  provided  by  him. 
The  owner  cannot  reasonably  be  expect- 
ed to  do  more  than  provide  all  that  the 
expert  whom  he  is  compelled  by  the  act 
to  employ  deems  necessary;  the  respon- 
sibility for  the  correctness  of  the  ad- 
vice rests  with  the  expert  who  gives  it. 
Take,  for  instance,  rule  6,  which  I  have 
just  read.  It  is  impossible  for  the  own- 
er to  direct  the  number  who  are  to  ascend 
or  descend  at  the  same  time,  and  to  in- 
terfere with  the  manager's  discretion 
in  altering  such  numbers  from  time  to 
time.     I  cannot  agree  with  Pickford,  J., 


that  the  alteration  of  the  numbers 
makes  any  difference;  it  is  a  question 
for  an  expert,  in  the  first  instance,  for 
how  many  persons  the  brake  will  sufiice, 
and  it  remains  a  question  for  him  if  and 
whenever  any  alteration  is  made  from 
time  to  time.  There  is  certainly  noth- 
ing in  Groves  v.  Wimhome  [1898]  2  Q. 

B.  402,  67  L.  J.  Q.  B.  N.  S.  862,  79  L.  T. 
N.  S.  284,  14  Times  L.  E.  493,  47  Week. 
Rep.  87,  that  conflicts  with  this,  for  the 
enactment  there  imposed  a  direct,  ab- 
solute duty  on  one  man  only,  the  oc- 
cupier of  the  factory;  nor  in  Britamnic 
Merthyr  Coal   Co.  v.  David    [1910]    A. 

C.  74,  79  L.  J.  K.  B.  N.  S.  153,  101  L. 
T.  N.  S.  833,  26  Times  L.  R.  164,  54 
Sol.  Jo.  151,  47  Scot.  L.  R.  609,  the 
net  result  of  which  is  that  §  49  does 
not  impose  a  direct,  absolute  duty  in 
all  events  on  the  owners ;  this  is  appar- 
ent from  the  summing  up  of  Channell, 
J.,  approved  by  Lord  Halsbury  and  the 
House  of  Lords,  except  as  to  the  onus  of 
proof;  if  this  were  not  so,  the  House 
would  have  entered  judgment,  instead 
of  ordering  a  new  trial." 

8  In  one  case  it  was  held  that  a  per- 
son employed  as  "eager"  at  the  bottom 
of  the  shaft  of  a  coal  mine,  who  was 
injured  in  the  performance  of  his  duty 
by  a  lump  of  coal  falling  from  the  top 
of  the  shaft  into  an  uncovered  cage, 
was  entitled  to  recover  damages  under 
the  Missouri  act,  although  he  might 
not  be  strictly  within  the  letter  of  the 
clause.  DuroMt  v.  Lexvngton  Coal  Mm. 
Co.   (1888)   97  Mo.  62,  10  S.  W.  484. 

In  another  case,  on  the  broad  ground 
that  the  object  of  the  Indiana  act  is. 
to  protect  all  persons  working  in  coal 
mines,  it  was  held  that  a  miner  em- 
ployed at  the  bottom  of  a  shaft  to  run 
cars  into  the  cage  could  recover  for  an 
injury  resulting  from  a  violation  of  the 
statute  although  he  was  not  ascending 
or  descending.  Bodell  v.  Brazil  Block 
Coal  Co.  (1900)  25  Ind.  App.  654,  58 
N.  E.  856. 
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Whatever  may  be  the  form  of  the  statute,  a  person  who  is  upon  a  cage 
for  the  purpose  of  being  raised  or  lowered  is  clearly  entitled  to  re- 
cover, if  he  is  injured  by  a  falling  object  which  would  not  have  struck 
him  if  the  cage  had  been  suiEciently  covered.* 

Where  the  agreement  under  which  an  independent  contractor  is 
engaged  to  open  a  mine  imposes  upon  the  owner  the  obligation  of  fur- 
nishing the  hoisting  machinery,  a  workman  in  the  employ  of  the 
contractor  is  entitled  to  maintain  an  action  against  the  owner  for  an 
injury  caused  by  his  violation  of  a  statutory  duty  to  provide  a  cage 
■with  spring  catches  for  hoisting  and  lowering  the  miners.^" 

A  "pit  boss"  charged  with  the  duty  of  seeing  that  the  hoisting  ap- 
paratus satisfied  the  requirements  of  the  law  cannot  recover  for  in- 
juries caused  by  his  failure  to  perform  this  duty.^^  This  doctrine  is 
■doubtless  correct. 

The  provision  in  the  Alabama  statute  relative  to  safety  catches  on 
elevators  does  not  require  safety  catches  on  tram  cars  running  on  an 
inclined  track.''* 

The  failure  of  hoisting  machinery  to  perform  its  proper  function 
is  a  "giving  out"  within  the  meaning  of  a  requirement  that  "every 
•drum  shall  be  provided  with  a  sufficient  brake  to  prevent  accident  in 
case  of  the  giving  out  of  machinery."  ^*  A  breach  of  a  requirement 
that  hoisting  machinery  which  will  keep  miners  safe  "so  far  as  pos- 
sible" shall  be  provided  is  predicable  where  the  mine  owner  or  his 
agent  knows  that  the  valve  of  the  engine  is  so  defective  that  it  allows 
the  steam  to  escape  through  it  and  the  engine  automatically.^*  Pump- 
ing gear,  although  it  may  serve  the  purpose  of  a  brake,  is  not  a 
■"brake"  in  the  statutory  sense.^* 

A  contention  that  defendant  v^as  negligent  in  not  providing  a  cer- 

B  LitohfieM  Goal  Co.  v.  Taylor  (1876)  ^'^  Beauooup  Coal  Co. -v.  Cooper  (1883) 

«1  111.  590,  10  Mor.  Min.  Rep.  684.  12  111.  App.  373. 

A  bucket  3  feet  in  diameter,  3  feet  12  Chreen  v.  Bessemer  Coal,  I.  &  Lwnd 

deep,  and  capable  of  holding  four  men,  Co.   (1909)   162  Ala.  609,  50  So.  289. 

■with  no  protector  overhead  and  without  13  Beard  v.   Sheldon    (1885)    113   111. 

a,  guard,  swinging  from  side  to  side,  and  584     ( instruction     to     this     effect    ap- 

striking   the   sides    and   timber    of   the  proved),  affirming    (1883)    13  111.  App. 

shaft  when  being  raised  or  lowered,  does  54    (miner  killed  by  a  cage  which  had 

not  comply  with  the  act  of  June  2,  1891,  fallen  owing  to  the  fact  that  there  was 

■§  3,  requiring  a  cage  with  the  necessary  no  appliance  to  prevent  it  from  doing 

buntings  and  guides,  in  the  second  open-  so). 

ing  of  a  shaft,  with  hand  rails  and  effi-  ^  Consolidated    Coal    Co.    v.    Maehl 

•cient    safety    catches,    and    a    sufficient  (1888)    31    111.   App.    252,    affirmed    in 

cover  overhead.     Com.  v.  Elk  Hill  Coal  (1889)   130  111.  551,  22  N.  E.  715   (but 

<£  /.  Co.  (1898)  4  Lack.  Legal  News,  80.  this  point  was  not  discussed). 

10  Fell   V.    Rich   Bill   Coal   Min.    Co.  l^  Wimmo    v.    Clark     (1872)     10    Sc. 

<1886)    23  Mo.  App.  216.  Sess.  Cas.  3d  series,  477. 
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tain  cage  with  a  covering  is  untenable  where  it  appears  that  he  was 
.at  work  on  top  of  the  cage  at  the  time  of  the  accident.'® 

(2)  The  provision  of  safety  appliances  on  cars  used  in  hauling 
Taaterial  on  underground  roads  with  a  steep  gradient.*'' 

(3)  The  provision  of  safety  valves  and  steam  and  water  gauges 
for  steam  boilers.** 

A  pipe  which  conducts  steam  from  a  boiler  above  ground  to  a 
pumping  engine  in  the  underground  workings  of  a  mine  is  a  "boiler" 
as  that  word  is  defined  by  the  words,  "closed  vessel  for  generating 
steam,"  in  the  interpretation  clause  of  the  boiler  explosions  act 
1882.*» 

On  the  ground  that  the  statute  in  question  renders  any  "ovimer, 
agent,  or  viewer"  liable  for  failure  to  observe  the  rules  formulated  by 
it,  it  was  held  that  an  information  would  lie  against  a  portion  of  the 
owners  for  nonobservance  of  the  rule  respecting  steam  gauges.** 

(4)  The  fencing  of  dangerous  machinery.** 

i^  Jacobson  v.  Smith  (1904)  123  Iowa,  New  South  Wales. — Coal  mines  regu- 
263,  98  N.  W.  773.  lation  act  1896,  §  47    (33). 

n  Colorado. — Rev.  Stat.   1908,   §   655.        Victoria. — ^Mines     act     1890,     §     357 

ii  England. — Coal     mines     regulation    (35). 
act  1887,  §  49   (32).  New  Zealand. — Mining  acts,   compil- 

Metalliferous    mines    regulation    act    ation  act  1906,  §  255    (36). 
1872,  §  23   (18).  IS  Reg.     v.     Boiler    Explosions     Act 

Arkansas.— Kirhy's  Dig.  §  5534.  Comrs.  [1891]  1  Q.  B.  703,  60  L.  J.  Q. 
Every  steam  boiler  to  be  provided  with  B.  N.  S.  544,  64  L.  T.  N.  S.  674,  39 
a  proper  guage.  Week.  Rep.  440. 

California.— Sta.t.  1873-74,  p.  426,  §  l^o  Reg.  v.  Broicn  (1857)  7  El.  &  Bl. 
1  (Gen.  Laws,  act  2223).  Steam  757,  26  L.  J.  Mag.  Cas.  N.  S.  183,  3  Jur. 
l)oiler  in  coal  mines  to  be  kept  in  good  N.  S.  745,  5  Week.  Rep.  625.  In  that 
order.  case  decided  with  reference  to  §  11  of 

Colorado.— Rev.  Stat.  1908,  §  644.  18   &   19   Vict.   chap.   108,   the   English 

IlUnois. — Hurd's  Rev.  Stat.  1908,  p.  statutes  superseded  by  the  coal  mines 
1428,  Laws  1899,  p.  300.  For  earlier  regulation  act,  a  mandamus  requiring 
enactment  see  Starr  &  C.  Anno.  Stat.  p.  a  justice  to  hear  the  complaint  was 
2723   (Laws  1879,  p.  204,  §  8).  issued. 

Kansas. — Gen.  Stat.  1909,  §  4985.  ^^  England. — Coal     mines     regulation 

Missowri.—Rey.  Stat.  1909,  §  8461.         act  1887,  §  49    (31).     Every  fly  wheel. 

New  York. — ^Labor  law  1909,  §  124.       and  all  exposed  and  dangerous  parts  of 

Pennsylvania. — Act  of  June  2,   1891,   machinery  used  in  and  about  the  mines, 
P.  L.  177,  art  5,  §  4    (anthracite  coal   are  to  be  kept  securely  fenced, 
mines).  Metalliferous    mines    regulation    act 

Washington. — Rem.     &     Bal.     Anno.    1872  §  23    (17).     Similar  provision. 
Codes  &  Stats.  1910,  §  7389   (3173).  Kansas.— Gen.    Stat.    1909,    §    4988; 

Ontario. — Mines  act  1906,  §  205  (40).   Laws  1883,  chap.  117,  §  8,  as  amended 

Nova  Scotia. — Rev.  Stat.  1900,  chap,  by  Laws  1885,  chap.  143,  §  3.  All  ma- 
19,  §  44   (24)    (coal  mines).  chinery  about  mines  shall  be  properly 

Chap.   20,   §   19    (19)     (metalliferous   fenced  off. 
mines).  Oklahoma. — Comp.  Laws  1909,  §  4369. 

British  Columbia. — ^Rev.  Stat.  1897,  See.  4377.  Mining  machines  where 
chap.  134,  §  25    (metalliferous  mines),   used  shall  be  provided  with  a  sufficient 

Chap.  138,  §  82    (26)    (coal  mines),    shield. 
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Act  June  2,  1891  (P.  L.  188)  art.  5,  §  5,  requiring  all  dangerous 
machinery  used  in  or  about  mines,  such  as  engines,  rollers,  wheels, 
screens,  shafting,  and  belting,  to  be  protected  by  a  covering  or  rail- 
ing, does  not  include  a  trolley  wire  within  the  designated  kinds  of 
dangerous  machinery.*^ 

(5)   The  protection  of  workmen  from  electricity.^' 

1887.  Competency  of  employees.—  As  to  the  liability  of  mine  own- 
ers for  the  acts  of  supervising  employees  in  mines  appointed  pursu- 
ant to  statute,  see  §§  1435a,  1435b,  ante. 

The  enactments  under  this  head  may  be  divided  into  the  following 
classes : 

(1)  Provisions  relative  to  the  qualifications  of  employees  intrust- 
ed with  functions  of  superintendence.^ 

registered  holder  of  a  first-class  cer- 
tificate of  competency. 

Coal  mines  regulation  act  1887,  §  20. 
Mines  to  be  worked  under  a  manager 
holding  a  first-class  certificate. 

Sec.  22.  Contractor  for  mineral,  or 
person  employed  by  such  a  contractor,  is 
not  eligible  for  the  post  of  manager  or 
under-manager. 

Alabama.— CoAe  1907,  §§  1006,  1007. 
Examination  of  mine  bosses  for  certifi- 
cates. 

Sees.  1013,  1014.  Certificates  of  com- 
petency of  foremen. 

Colorado.— R%v.  Stat.  1908,  §  €42.  No 
person  to  be  knowingly  employed  as 
mining  boss,  unless  he  is  experienced, 
competent,  and  sober. 

P.  2734  (Laws  1895,  p.  250,  §§  1,  4). 
Fire  bosses  must  hold  certificate  of  com- 
petency. 

Illinois.— K-ardi's.  Rev.  Stat.  1908, 
p.  1429  (Laws  of  1899,  p.  300).  Mine 
inspectors  and  managers  required  to 
pass  examinations  and  procure  certifi- 
cates. For  earlier  enactments,  see  Starr 
&  C.  Anno.  Stat.  1896,  p.  2731  (Laws 
1891,  p.  168,  §§  1-5). 

Indiana. — Burns's  Anno.  Stat.  1908, 
§§  8579,  8592  (Laws  1905,  chap.  50, 
§§  11,  22) .  Mining  and  fire  bosses  must 
hold  certificate  of  competency.  (Earlier 
enactment,  Laws  1897,  chap.  84). 

Iowa. — Code  Supp.  §  2489  (a) -(f), 
(Laws,  1900,  chap.  82).  Mine  foremen 
and  pit  bosses  must  hold  certificates  of 
competency. 

Kansas. — Gen.  Stat.  1909,  §  4987. 
Competent  inside  overseer  or  "mining 
boss"   to   be   employed. 


Ivania. — ^Act  of  June  2,  1891, 
P.  L.  l77,  act  5,  §  5  (anthracite  coal 
mines). 

Act  of  May  15,  1893,  P.  L.  52,  art.  3, 
§  4.  Machinery  from  which  any  acci- 
dent would  be  liable  to  occur  must  be 
fenced  off,  in  bituminous  coal  mines. 

Act  of  May  15.  1893  (bituminous 
coal  mines) . 

Wifoming.—Conarp.  Stat.  1910.  §  3517. 

Ontario. — Mines  act  1906,  §  205  (39). 

"Nova  Scotia. — Rev.  Stat.  chap.  19, 
§  44    (23)    (coal  mines). 

Chap.  20,  §  19  (18)  (metalliferous 
mines) . 

British  GolumHa. — Rev.  Stat.  1897, 
chap.  38,  §  82   (25)    (coal  mines). 

New  South  Wales. — Coal  mines  regu- 
lation act  1896,  §  47   (31). 

Victoria.— Mines  act  1890,  §  357  (34). 

Neto  Zealand. — ^Mining  acts,  compila- 
tion act  1906,  §  255   (35). 

22  Reeder  v.  Lehigh  Valley  Coal  Co. 
(1911)  231  Pa.  563,  80  Atl.  1121. 

83  OAio.— Gen.  Code  1910,  §  957. 
Wires  conducting  electricity  are  to  be 
insulated. 

Sec.  961.  Mining  machines  operated 
by  electricity  to  be  provided  with  a 
shield. 

Oklahoma. — Comp.  Laws  1909,  §  4376. 
The  wires  conducting  electricity  in  or 
about  mines  shall  be  insulated  or  other- 
wise protected. 

Pennsylvania. — ^Act  of  May  15,  1893, 
art.  5,  §§  5-7.  Electric  wires  to  be  insu- 
lated. 

1  England. — Coal  mines  regulation  act 
1887,  §  20.    Manager  of  mine  must  be  a 
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Under  the  Illiuois  act  the  same  person  may  act  both  as  mine  man- 
ager and  as  mine  examiner.^ 

With  reference  to  a  statute  requiring  the  employment  of  a  compe- 
tent "mining  boss,"  it  has  been  held  by  an  inferior  court  that  such 
an  employee  need  not  be  engaged  for  each  opening.  It  was  consid- 
ered that,  for  the  purposes  of  the  duty  thus  imposed,  a  mine  should 
be  taken  to  mean  such  territory,  whether  including  one  or  more 
drifts,  as  lay  within  a  compact  area  and  was  comprehended  within 
a  single  system  of  operations.' 

(2)  Provisions  relative  to  the  qualifications  of  employees  dis- 
charging certain  special  functions  which,  although  not  concerned 
with  superintendence,  require  considerable  skill  and  are  also  of  a  pe- 
culiarly responsible  character.* 

Act  KTo.  100,  Mich.  Pub.  Acts  1905,  imposes  upon  the  owners  or 


Kentucky.— St3.t.  3909,  §  2739b  (3) 
(act  of  March  20,  ]908).  Qualifications 
and  examination  of  mine  foremen. 

Pennsylvania. — Act  of  June  2,  1891, 
P.  L.  177  (anthracite  coal  mines),  art. 
8,  §§  1-9.  Mine  and  fire  bosses  must 
hold  certificates  of  competency. 

Act  of  May  15,  1893,  P.  L.  52  (bitu- 
minous coal  mines),  art.  6,  §  1.  Inside 
overseer  with  a  certificate  of  competen- 
cy is  to  be  employed. 

Art.  15,  §§  1-4.  Qualifications  of 
mine  foremen  and  fire  bosses. 

Tennessee. — Laws  of  1903,  chap.  237, 
§  12.  Mine  foreman,  assistant,  and  fire 
boss  must  have  competency  certificates. 

Sec.  21c.  Gas  bosses  shall  have  certifi- 
cate  of   competency. 

Utah. — Comp.  Laws  1910,  §  1518  (1). 
Mine  foreman  must  hold  a  certificate. 

Sec.  1522.  Examination  and  qualifi- 
cations of  mining  bosses. 

West  Virginia.— Code  1907,  §  410.  In- 
side overseer  or  mine  foreman  to  be  em- 
ployed. 

Wyoming. — Comp.  Stat.  1910,  §  3511. 
Inside  overseer  or  mining  boss  with  cer- 
tificate to  be  employed. 

Sees.  3522,  3524.  Fire  bosses  and 
mining  bosses  must  hold  certificates  of 
competency. 

Nova  Scotia. — Kev.  Stat.  1900,  chap. 
19,  §  5  (1).  Coal  mines  must  be  under 
the  control  of  a  manager  holding  a  cer- 
tificate of  competency;  (2)  underground 
workings  must  be  under  daily  super- 
vision of  certified  underground  manager 
.and  overseer. 

New  South  Wales. — Coal  mines  regu- 


lation act  1896,  §§  2,  5-15.  Certificated 
manager  to  be  appointed. 

Sec.  4.  Contractor  for  getting  miner- 
al, or  person  employed  by  such  a  con- 
tractor, not  eligible  for  post  of  manager 
or  under-manager. 

New  Zealand. — ^Mining  acts,  compila- 
tion act  1906,  §  226.  No  person  without 
a  certificate  is  to  be  employed  as  mine 
manager  or  battery  superintendent. 

8  People  V.  Kolh  Coal  Go.  ( 1909 )  151 
111.  App.  469. 

8  Com.  V.  Wigton  (1886)  2  Pa.  Dist. 
R.  51. 

i  England. — Coal  mines  regulation  act 
1887,  §  49  (24).  Competent  person  not 
less  than  twenty-two  years  of  age  is  to 
be  appointed  for  the  purpose  of  working 
machinery  which  is  used  in  raising  and 
lowering  persons.  Machinery  used  in 
conveying  persons  along  shafts,  planes, 
or  levels  which  are  used  for  the  purpose 
of  communication  from  one  part  of  the 
mine  to  another,  is  to  be  in  charge  of  a 
competent  male  person  not  less  than 
eighteen  years  of  age. 

Metalliferous  mines  regulation  act 
1872,  §  7.  No  one  shall  have  charge  of 
any  part  of  the  machinery  used  for  con- 
veying persons  in  a  shaft,  inclined  plane, 
or  level,  unless  he  is  a  male  of  at  least 
eighteen  years  of  age. 

Alabama. — Code  1907,  §  1029.  Ex- 
perienced, competent,  and  sober  engineer 
to  be  placed  in  charge  of  engine  of  hoist- 
ing machinery. 

Sec.  1031.  Appointment  of  fire  boss  in 
mine  where  gas  is  known  to  exist. 

Arhamsas. — Kirby's  Dig.  1904,  §  5343. 
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operators  of  coal  mines  in  this  state  a  positive  and  continuing  dutj 
to  employ  only  competent  and  trustworthy  engineers  to  operate  cages- 


No  one  but  an  experienced,  competent, 
and  sober  person  over  eighteen  years  of 
age  is  to  be  placed  in  charge  of  an  en- 
gine whereby  men  are  lowered  into  or 
raised  out  of  a  mine. 

Colorado.— Rev.  Stat.  1908,  §  642.  No 
person  to  be  knowingly  employed  as 
engineer,  or  to  take  charge  of  hoisting 
machinery,  unless  he  is  experienced, 
competent,  and  sober  ( coal  mines ) . 

Sec.  4284.  No  person  addicted  to  the 
use  of  intoxicating  liquors  shall  be  em- 
ployed as  hoisting  engineer  in  a  metalli- 
ferous mine. 

Illinois. — Kurd's  Rev.  Stat.  1908, 
p.  1430  (Lawsl899,  p.  300).  Hoistingen- 
gineers  shall  be  over  twenty-nine  years 
of  age,  and  pass  examinations  and  pro- 
cure certificates.  None  but  certified  en- 
gineers to  be  employed.  For  earlier  en- 
actment, see  Starr  &  C.  Anno.  Stat.  1896, 
p.  2721,  H  7  (Laws  1879,  p.  2041,  as 
amended  by  Laws  1887,  p.  234).  Hoist- 
ing apparatus  to  be  in  charge  of  compe- 
tent, experienced,  and  sober  engineer 
and  fireman,  not  under  eighteen  years 
of  age.  Earlier  enactment,  Laws  1874, 
chap.  93,  §§  6,  7.  P.  2734  (Laws  1895, 
p.  250,  §§  1-4).  Hoisting  engineers 
must  hold  certificate. 

PP.  1444  et  seq.  (Laws  of  1905, 
p.  238 ;  amended  by  Laws  1907,  p.  401 ) . 
Mine  owners  to  provide  shot  firers  who 
shall  be  practical  experienced  men.  Pro- 
visions as  to  the  firing  of  shots. 

Indiana. — Burns's  Anno.  Stat.  1908, 
§  8592  (Laws  1905,  chap.  50,  §  22). 
Hoisting  engineers  must  hold  certifi- 
cates. 

Sec.  8578.  The  operator  shall  not 
place  in  charge  of  any  engine  used  for 
conveying  into  or  hoisting  out  of  the 
mine  any  but  experienced,  competent, 
and  sober  engineers,  who  shall  not  per- 
mit any  one  to  loiter  about,  and  shall 
not  speed  the  engine  to  exceed  600  feet 
per  minute. 

Sec.  8610.  In  any  coal  mine  where 
the  miners  therein  so  elect,  persons  may 
be  employed  to  act  as  shot  firers,  and 
their  wages  shall  be  paid  by  the  miners 
working  therein. 

70MO.— Code  Supp.  1902,  §  2489  (a)- 
(f).  Hoisting  engineers  must  hold  cer- 
tificates (Laws  1900,  chap.  82,  amending 
Code  1897,  §  2489). 


Sec.  2495b.  Certified  shot  examiners, 
to  be  employed. 

Kansas.— Gen.  Stat.  1909,  §§  4999, 
5000.  Competent  shot  firers  to  be  em- 
ployed, who  shall  fire  all  the  shots  in 
the  mine. 

Sec.  5002.  Any  miner  or  other  per- 
son who  shall  fire  any  shot  in  violation 
of  §  2  of  this  act  shall  be  deemed  guilty 
of  a  misdeemanor. 

Kentucky.— Sta.t  1909,  §§  2489a4- 
2489a6.     Shot  firers  to  be  employed. 

Stat.  §  2739b (4)-( 6)  (act  of  March 
20,  1908).  Employment  and  duties  of 
"shot  firers"  in  mines  in  which  explosive 
gases  are  known  to  be  generated  in  large 
quantities. 

Michigan. — Pub.  Acts  1905,  act  No. 
100,  §  3.  Only  competent  and  trust- 
worthy engineers  to  be  permitted  to 
operate  cages  and  hoisting  devices  in 
coal  mines. 

Missouri. — Rev.  Laws  1909,  §  8448. 
Only  experienced  persons  are  to  handle 
explosives. 

Sec.  8457.  No  one  but  an  experi- 
enced, competent,  and  sober  person  not 
under  eighteen  years  of  age  is  to  be 
placed  in  charge  of  an  engine  for  hoist- 
ing or  lowering  miners. 

Montana.— Rev.  Codes  1907,  §  1700. 
Competent  mining  bosses  to  be  employed 
in  mines  where  infiammable  gases  are 
known  to  exist  (Laws  1891,  p.  282,  §  6). 

See.  1701;  Laws  1891,  p.  282,  §  6. 
Certified  mine  foreman  and  mine  bosses 
to  be  employed. 

North  Carolina. — ^Pell's  Revisal  1908, 
§  4935.  None  but  competent  and  sober 
engineers  to  be  in  charge  of  hoisting^ 
engines. 

Ohio.— Gen.  Code  1910,  §  916.  Pro- 
visions for  lowering  and  hoisting  em- 
ployees on  cages.  Competent  top  and 
botton  men  to  be  furnished  (Rev.  Stat. 
§  297). 

Sec.  920.  Only  experienced,  compe- 
tent, and  sober  engineers  are  to  be  em- 
ployed to  operate  hoisting  machinery. 

Oklahoma. — Comp.  Laws  1909,  §  4395. 
Shot  firers  to  be  employed. 

Pennsylvania. — Act  of  June  2,  1891, 
P.  L.  177  (anthracite  coal  mines),  art. 
12,  rule  18.  Engineer  placed  in  charge 
of  an  engine  whereby  persons  are  hoist- 
ed or  lowered  shall  be  a  sober  and  com- 
petent person  of  not  less  than  twenty- 
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and  hoisting  devices ; '  and  the  master  is  not  entitled  to  notice  of  the 
incompetency  of  an  employee  so  employed.® 

Under  the  Illinois  statute  the  company  will  be  liable  for  a  per- 
sonal injury  to  a  person  in  its  employ,  while  descending  into  the 
mine,  resulting  from  the  employment  of  an  incompetent  engineer  to 
take  charge  of  the  engine  used  in  lowering  persons  into  and  hoisting 
them  out  of  the  mine.''  The  certificate  of  the  mine  examiners  is  not 
conclusive  upon  the  question  of  the  competency  of  a  hoisting  engi- 
neer.* 

one  years  of  age    (similar  provision  in  years   is   to  be   placed   in   charge   of   a 

mines  act  1885).  steam  engine. 

Act  of  May  15,  1893,  P.  L.  52   (bitu-  Sees.  357-362.     These    provisions    re- 

minous   coal   mines),    art.   32,    rule   62.  late  to    (1)    the  examination  of  engine 

Engineer  in  charge  of  hoisting  machin-  drivers;    (2)   certificates  of  competency; 

ery  must  be  a  sober  and  competent  per-  (3)    disqualification   of   holders   of   cer- 

son,  and  not  less  than  twenty-one  years  tificates. 

of  age.  liev}  Zealand. — ^Mining  acts,  compila- 

Washington. — Rem.     &     Bal.     Anno,  tion  act  1906,  §§  226-239.    Engine  driv- 

Codes    &    Stats.    1910,    §    7387     (3171).  ers  and  dredge  masters  must  hold  cer- 

None   but   competent,    experienced,   and  tificates  of  competency, 

sober  persons  are  to  be  placed  in  charge  Sec.  242.     No  person  under  the  age  of 

of  hoisting  machinery.  eighteen    years    shall    he    employed    as 

West    Virginia. — Code    1907,    §    408.  loader   or   braceman   over   any   shaft. 

Competent  and  sober  engineers  to  be  em-  Sec.  255   (29).  No  person  under  tveen- 

ployed  for  hoisting  machinery.  ty-one  years   of  age  to  have  charge   of 

Wyoming. — Comp.  Stat.  1910,  §  3491.  any  steam  engine  or  boiler. 

No  person  addicted  to  the  use  of  intoxi-  ^  Layzell  v.   J.   H.   Somers   Coal   Co. 

eating  liquors,  or  under  eighteen  years  (1909)    156  Mich.  268,  117  N.  W.  179, 

of  age,  shall  be  employed  as  hoisting  en-  120  N.  W.  996. 

gineer  in  metalliferous  mines.  6  Kleinfelt  v.  J.  H.  Somers  Coal  Co. 

Ontario.— Mines   act   1906,   chap.   11,  (1909)  156  Mich.  473,  132  Am.  St.  Rep. 

§  195.    Only  males  of  more  than  twenty  532,  121  N.  W.  118.    To  the  same  eflfect, 

years  of  age  to  have  charge  of  hoisting  Layzell  v.  J.  H.  Somers  Coal  Co.  ( 1909 ) 

machinery  driven  by  steam  or  any  other  156  Mich.  268,  117  N.  W.  179,  120  N. 

mechanical  power,  or  by  any  animal,  or  W.  996. 

by  manual  labor  '  Niantic  Coal  <&  Min.  Co.  v.  Leonard 

Nova  Scotia.— Hev.  Stat.  1900,  chap.  (1888)   126  111.  216,  19  N.  E.  294. 

19,  §  15.     "Shot  firers"  must  hold  cer-  If  ™ine  foremen  are  known  to  be  in- 

tiflcates  of  competencv.  competent,    their   employment   is   negli- 

Chap.  20   (metalliferous  mines)    §  19  gence    no  matter  what  experience  they 

(3).     Person  in  charge  of  machinery  in  ™^y  ^^^ve  had      Ma,e^i^c  CoU^er^s  Go. 

shaft  etc    to  be  a  male  over  eiehteen         ^-  ^■"'^^^V   (^^^^^    1^2  Ky.  533,  116  S. 
snatt,  etc.,  to  be  a  male  over  eignteen.       ^     ^gg    (gta^.ytg    required    mine    fore- 

New  South  Wales.-Co^\  mines  regu-  ^^^  ^^  ^^^^  ^^  least  five  years'  experi- 

lation  act  1896,   §   47    (24).     Hoisting  ^^^^,                                      •'              ^ 

machinery  to  be  worked  by  a  competent  j  if'  the    employer    ascertains,    either 

man  not  less  than  twenty-two  years  of  ^^.^^   personal    observation   or   the    re- 

^gfi-  port  of  others,  that  the  holder  of  a  cer- 

Sec.  47  (25).  Machinery  used  for  tificate  is  not,  in  fact,  competent,  and 
conveying  persons  from  one  part  of  the  retains  him  in  service,  he  will  be  liable 
underground  workings  to  another  is  to  for  all  injuries  to  other  employees  re- 
be  in  charge  of  a  competent  male  per-  suiting  from  such  incompetency.  Con- 
son  not  less  than  eighteen  years  of  age.  solidated  Coal  Co.  v.  Seniger  (1898)  79 

Victoria.— MineB  act  1890,  §  357  (31).  111.  App.  456,  affirmed  in  (1899)  179  111. 

No   person   under   the   age   of   eighteen  370,  53  N.  E.  733. 
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A  mine  owner  is  liable  for  the  failure  of  his  superintendent  in  gen- 
eral charge  of  the  mine  to  obey  a  statute  providing  that  no  person 
shall  be  placed  in  charge  of  any  engine  used  in  or  about  the  oper- 
ation of  the  mine  but  experienced  and  competent  engineers,  even 
though  the  disobedience  consists  in  the  superintendent's  attempting 
to  run  the  engine  himself,  knowing  that  he  is  incompetent  to  do  so.^ 

(3)  Provisions  relative  to  the  qualifications  of  ordinary  miners.^" 

(4)  Provisions  relative  to  the  supervision  of  inexperienced 
miners.*^ 

1888.  System  of  operation. — The  enactments  under  this  head  may 
be  divided  into  the  following  classes : 

(1)  Provisions  requiring  frequent  inspection  of  underground 
workings.^ 

If  the  mine  is  in  a  dangerous  condition,  and  the  owner  or  opera- 


9  Beresford  v.  American  Goal  Co. 
(1904)  124  Iowa,  34,  70  L.R.A.  256,  98 
N.  W.  902. 

10  Illinois. — Hurd's  Rev.  Stat.  1908, 
p.  1446  (Law  of  July  1,  1908).  Miners 
required  to  pass  examination  and  pro- 
cure certificate,  to  be  entitled  to  ■work. 

Missouri. — Rev.  Stat.  1909,  §  8479. 
No  person  allowed  to  work  for  himself 
underground  in  coal  mines,  unless  lie 
satisfies   inspector  of  his  qualifications. 

Ohio.— Gen.  Code  1910,  §  969.  No 
person  to  work  by  himself  as  a  miner  in 
a  coal  mine  which  generates  fire  damp, 
gas,  or  combustible  matter,  until  he  sat- 
isfies the  mine  boss  that  he  has  worked 
at  least  one  year  with  or  as  a  practical 
coal  miner. 

Pennsylvania. — Laws  1897,  P.  L.  287, 
§  1.  Miners  must  procure  certificate  of 
competency. 

Utah.— Cormp.  Laws  1910,  §  1518 
( 17 ) .  It  is  unlawful  to  employ  in  a 
mine  which  generates  explosive  gases 
anyone  who  is  not  competent  to  under- 
stand the  regulations  of  such  a  mine. 

Nova  Sootia. — Rev.  Stat.  chap.  19, 
§  15.  Workmen  in  coal  mines  must 
hold  certificates. 

11  England. — Coal  mines  regulation 
act  1887,  §  49   (39). 

Illinois.— La.ws,  1897,  p.  268.  No  per- 
son shall  mine  by  himself  unless  with 
two  years'  practical  experience.  Other- 
wise he  must  be  accompanied  by  practi- 
cal miner. 

Oftio.— Gen.  Code  1910,  §  969.  None 
but  competent  miners  to  be  permitted  to 
work  in  mine  alone  (99  v.  21,  §  1). 


Pennsylvania. — Act  of  May  15,  1893, 
P.  L.  52  (bituminous  coal  mines),  art. 
32,  rule  74.  No  inexperienced  person 
shall  be  employed  to  mine  out  pillars,  un- 
less in  company  with  one  or  more  experi- 
enced miners  and  with  their  consent. 

West  Virginia. — Code  1907,  §  405. 
Every  inexperienced  person  to  work  un- 
der the  direction  of  the  mine  foreman 
or  an  experienced  worker  designated  by 
him. 

1  England. — Coal  mines  regulation  act 
1887,  §  21.  Daily  examination  by  man- 
ager or  under-manager. 

Sec.  49  (4).  Inspection  of  under- 
ground workings  before  work  is  com- 
menced. 

AWbama. — Code  1907,  §  1034,  rule  3. 
Duty  of  workmen  to  examine  place  of 
work. 

Sec.  1034,  rule  2.  Duty  of  employees 
to  report  unsafe  condition. 

California. — Stat.  3  873-74,  p.  426, 
§  5  (Gen.  Laws,  act  2223).  Duty  of  in- 
side overseer  to  examine  coal  mine  daily. 

Colorado. — Rev.  Stat.  1908,  §  655. 
Daily  inspection  of  workings  where  there 
is  danger  of  spontaneous   combustion. 

Illinois. — Hurd's  Rev.  Stat.  1908,  p. 
1436,  §  18;  Laws  1907,  p.  387.  (a)  A 
mine  examiner  shall  be  required  at  all 
mines.  His  duty  shall  be  to  visit  the 
mine  before  the  men  are  permitted  to 
enter  it,  and,  first,  he  shall  see  that  the 
air  current  is  traveling  in  its  proper 
course  and  in  proper  quantity.  In  or- 
der to  correctly  determine  the  quantity 
of  air  in  circulation  in  different  por- 
tions of  the  mine,  it  is  hereby  made  his 
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tor  has  failed,  with  knowledge  of  its  condition,  to  comply  with  the 
.statute,  he  is  liable,  and  he  cannot  excuse  himself  on  the  ground  that 
he  had  the  mine  examined,  and  in  good  faith  thought  it  was  not  dan- 
gerous.* 


duty  to  measure  with  an  instrument  for 
that  purpose  the  amount  of  air  passing 
in  the  last  cross-cut  or  break-through  of 
«ach  pair  of  entries,  or  in  the  last  room 
of  each  division  in  a  long  wall  mine,  and 
at  all  other  points  where  he  deems  it  nec- 
essary, the  same  to  be  noted  in  the  daily 
book  kept  for  that  purpose.  He  shall 
then  inspect  all  places  where  men  are 
■expected  to  pass  or  to  work,  and  ob- 
serve whether  there  are  any  recent  falls 
or  obstructions  in  rooms  or  roadways,  or 
accumulations  of  gas,  or  other  unsafe 
•conditions.  He  shall  especially  examine 
the  edges  and  accessible  parts  of  recent 
falls  and  old  gobs  and  air-courses.  As 
evidence  of  his  examination  of  all  work- 
ing places  he  shall  inscribe  on  the  walls 
■of  each,  with  chalk,  the  month  and  the 
•day  of  the  month  of  his  visit. 

(b)  When  working  places  are  discov- 
■ered  in  which  accumulations  of  gas,  or 
recent  falls,  or  any  dangerous  conditions 
■exist,  he  shall  place  a  conspicuous  mark 
thereat  as  notice  to  all  men  to  keep  out, 
and  at  once  report  his  finding  to  the 
mine  manager. 

No  one  shall  be  allowed  to  remain  in 
any  part  of  the  mine  through  which  gas 
IS  being  carried  into  the  ventilating  cur- 
rent, nor  to  enter  the  mine  to  work 
therein  except  under  the  direction  of  the 
mine  manager,  until  all  conditions  shall 
have  been  made  safe. 

(c)  The  mine  examiner  shall  make  a 
•daily  record  of  the  conditions  of  the 
mine,  as  he  has  found  it,  in  a  book  kept 
for  that  purpose,  which  shall  be  pre- 
served in  the  office  for  the  information 
of  the  company,  the  inspector,  and  all 
other  persons  interested,  and  this  record 
shall  be  made  each  morning  before  the 
miners  are  permitted  to  descend  into 
the  mine. 

Kansas. — Gen.  Stat.  §  5006.  Mines 
to  be  examined  daily. 

Sec.  5011.  All  main  air-ways  in  any 
underground  workings  shall  be  exam- 
ined at  least  twice  a  week. 

Kentucky.— Stat.  1909,  §  2478.  All 
mines  known  to  generate  fire  damp  or 
explosive  gas  shall,  as  nearly  as  practi- 
cable, be  inspected  every  sixty  days. 

Missouri— "Rpv.  Laws  1909,  §  8447. 
M.  &  S.  Vol.  v.— 366. 


Daily  examination  to  determine  whether 
there  are  any  dangerous  accumulations 
of  gas,  or  lack  of  proper  ventilation,  or 
obstruction  to  roadways  or  other  danger- 
ous conditions. 

Montana,. — Rev.  Codes  1907,  §  1699; 
Laws  1891,  p.  282,  §  6.  Daily  examina- 
tion for  explosive  gases. 

New  Mexico. — Comp.  Laws  1897,  § 
2343.     Daily  examination. 

Pennsylvama. — Act  of  June  2,  1891, 
P.  L.  177,  art  12,  §  5.  Anthracite  mines 
generating  explosive  gases  to  be  exam- 
ined every  morning. 

Act  of  May  15,  1893,  P.  L.  52,  art.  5, 
§  2.  Bituminous  mines  generating  ex- 
plosive gases  are  to  be  examined  by  the 
fire  boss  before  a  shift  goes  to  work. 

Utah. — Comp.  Laws  1910,  §  1518  (3). 
Daily  examination  of  mines  known  to 
generate  explosive  gases. 

West  Virginia . — Code  1907,  §  410. 
Daily  examination  by  mine  foreman. 

Wyoming.— Comp.  Stat.  1910,  §  3514. 
Mining  boss  or  assistant  to  examine 
every  working  place  at  least  once  every 
two  days. 

Ontario. — Mines  act  1906,  chap.  11, 
§   205    (30).     Daily  examination. 

Nova  Scotia. — ^Rev.  Stat.  chap.  1 9,  §  44 
(2)  (3).  Daily  examination  for  inflam- 
mable gas. 

Sec.  44  (30).  Examination  of  ma- 
chinery and  working  places  once  a  week 
by  competent  person. 

British  Columbia. — Rev.  Stat.  chap. 
134,  §  25   (11).    Daily  examination. 

Chap.  38,  §  82  ( 30 ) .  Daily  inspection 
of  coal  mine. 

New  South  Wales. — Coal  mines  regu- 
lation act  1896,  §  47  (4).  Inspection  of 
working  place  before  each  shift  begins. 

New  Zealand. — Mining  acts,  compila- 
tion act  1906,  §  255  (43).  Mine  mana- 
ger or  other  competent  person  to  ex- 
amine shafts,  etc.,  every  twenty-four 
hours. 

New  South  Wales. — Coal  mines  regu- 
lation act  1896,  §  3.  Daily  supervision 
by  manager  or  under-manager. 

Victori^i.— Mines  act  1890,  §  357  (40). 
Daily  examination. 

2  A  etitus  V.  Spring  Valley  Goal  Co. 
(1910)  240  111.  32,  138  Am.  St.  Rep.  221, 
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Actual  notice  of  the  mine  examiner  or  the  mine  manager  of  a  dan- 
gerous condition  in  the  mine  is  notice  to  the  mine  owner  of  such  con- 
dition.' 

The  Illinois  statute  does  not  mean  that  a  mine  manager  must  be 
personally  present  at  all  times  while  conditions  are  being  made  safe.* 

Provisions  of  §  18  of  the  Tllinois  mines  and  miners'  act  (Kurd's 
Eev.  Stat.  1908,  chap.  93)  regarding  the  daily  inspection  and  ex- 
amination of  a  mine  are  for  the  protection  not  only  of  those  who  dig 
and  remove  the  coal,  but  also  for  engineers,  firemen,  pumpmen,  shot 
firers,  drivers,  and  other  workmen  and  employees  at  work  about  the 
mine.*  A  statute  of  like  tenor  has  been  held  to  enure  to  the  benefit 
of  an  employee  engaged  in  timbering  a  shaft.  *  But  where  a  miner's 
employment  at  the  time  of  the  accident  was  not  that  of  a  miner  en- 
gaged in  digging  coal,  but  as  an  employee  whose  duty  it  was  to  re- 
pair and  make  safe  a  dangerous  working  place,  he  was  not  then  with- 
in the  protection  of  the  statute  requiring  dangerous  places  to  be 
marked.'' 

The  words  "any  dangerous  condition,"  used  in  the  Illinois  mines 
and  mining  act,  do  not,  under  the  doctrine  of  ejusdem  generis,  limit 
the  dangerous  condition  to  dangers,  and  to  the  same  kind  of  dangers, 
expressly  specified  in  the  statute.'    The  phrase  includes  places  which 

92  N.  E.  579.  The  court  said:  "His  lia-  i Kellymlle  Coal  Go.  v.  Bruzas  (1906) 
bility  does  not  rest  upon  the  ground  223  III.  595,  79  N.  E.  309,  reversing- 
that  in  good  faith  or  bad  faith  he  (1906)  125  111.  App.  464 ;  Poieiia  v. /ZM- 
thought  there  was  no  danger  in  the  nois  Zinc  Go.  (1910)  153  111.  App.  506. 
mine,  but  upon  the  ground  that  he  has,  6  Brennen  v.  Ghicago  &  G.  Coal  Co. 
knowing  the  facts  which  made  the  mine  (1909)  241  111.  610,  89  N.  E.  756- 
dangerous,  failed  to  have  the  statutory  (pumpman)  ;  Hougland  v.  Avery  Coal 
marks  property  placed  in  the  mine.  &  Min.  Go.  (1910)  246  111.  609,  93  N. 
When  the  mine  owner  or  operator  is  ad-  E.  40,  affirming  (1910)  152  111.  App. 
vised  of  the  conditions  in  the  mine,  he    573    (shot  firers). 

must  place  in  the  mine,  if  it  is  danger-  S  Coal  Run  Goal  Co.  v.  Jonea  (1886) 
ous,  the  statutory  marks,  and  if  he  fails  19  111.  App.  365,  reversed  in  (1886)  127 
to  do  so  he  acts  at  his  peril,  and  he  111.  379,  8  N.  E.  865,  20  N.  E.  89,  but 
cannot  excuse  himself  because  he  or  his  only  on  the  ground  that  the  breach  of 
examiner  or  manager  may  think  the  the  statute  did  not  contribute  to  the  ac- 
mine  safe.     To  so  hold  would  be  to  per-    cident. 

mit  the  mine  owner  or  operator,  or  his        7  Gallatin  Coal  &  Coke  Co.  v.  Andreio- 
examiner  or  manager,  to  usurp  the  func-   eewslci  (1907)   137  111.  App.  1. 
tions  of  the  court  and  jury,  and  to  pass        s  Dunham  v.  Black  Diamond  Coal  Co. 
upon   a  question   which,   in   every   case    (1909)  239  111.  457,  88  N.  E.  216;  iJ-Mc)^ 
like  this,  is  a  matter  of  proof  and  is  to   y.  Consolidated  Coal  Co.  (1910)  157  IlL 
be  determined  as  a  fact  by  the  jury."         App.  41 ;    Mertens  v.  Southern  Goal  & 
3  Riverton     Coal     Go.     v.     Shepherd    Min.  Go.   (1908)   235  111.  540,  85  N.  E. 
(1904)  207  111.  395,  69  N.  E.  921 ;  Olson   743. 
v.  Kelly  Goal  Co.   (1908)   236  111.  502, 
86  N.  E.  88. 
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are  dangerous  either  by  virtue  of  their  original  construction,  or  by 
reason  of  conditions  subsequently  arising.^ 

The  statute  requiring  all  dangerous  places  to  be  marked  applies  to 
a  pit  car,  clevis,  and  pin,  cable,  and  the  various  parts  of  a  rope  haul- 
age system ;  ^^  to  a  defect  in  the  roof  of  a  room  ;**  and  to  a  live  wire 
so  placed  in  the  mine  that  a  driver  or  his  mule  is  exposed  to  contact 
therewith  while  in  the  mine.*^ 

Where  curves  exist  in  the  driveway  of  a  mine  around  which  mules 
could  not  be  continuously  so  driven  as  to  avoid  coming  in  contact  with 
the  timbers  or  props  upon  the  side  of  the  mine,  with  the  result  that 
such  timbers  or  props  are  actually  knocked  down,  a  "dangerous  con- 
dition" prevails.^'  But  a  chunk  of  coal  lying  beside  the  track  in  a 
mine  is  not  a  dangerous  condition  under  §  18  of  the  mines  and 
miners'  act,  so  as  to  require  the  examiner  to  mark  the  place  as  un- 
safe and  to  make  a  special  report  with  respect  thereto.**  And  Kurd's 
Rev.  Stat.  1908,  chap.  93,  §  18,  requiring  mine  examiners  to  mark 
dangerous  conditions  in  working  places,  does  not  require  the  marking 
of  a  place  where  there  is  a  space  only  6  inches  wide  between  a  wall 
and  passing  cars,  where  it  is  not  used  as  a  working  place. *^ 

Burns's  Rev.  Stat.  1894,  §  7479,  provides  that  the  operator  of  a 
coal  mine  shall  employ  a  competent  mining  boss  to  carefully  watch 
over  the  airways,  etc.  Section  7472  requires  such  boss  to  visit  and 
examine  every  working  place  in  the  mine  at  least  every  alternate  day, 
and  to  examine  and  see  that  such  places  are  properly  secured  by 
props,  and  that  safety  is  assured.  A  complaint  alleging  that  a  boss 
appointed  by  an  operator  failed  to  examine  the  mine  in  which  plain- 
tiff worked,  as  required,  and,  unknown  to  plaintiff,  the  walls  between 
the  places  where  coal  was  mined  became  so  thin  that  a  charge  of 
powder  used  in  mining  blew  one  out,  and  plaintiff  was  injured,  is 
not  demurrable.*^ 

A  recovery  cannot  be  had  for  the  death  of  plaintiff's  intestate, 
killed  in  a  mine  by  the  fall  of  a  clod  of  dirt,  on  the  ground  that  the 
defendant  wilfully  failed  to  examine  the  mine  as  required  by  111. 
Eev.  Stat.  chap.  93,  §  14,  before  the  men  began  work,  when  a  sub- 

9  Dunham  v.  Black  Diamond  Goal  Co.       13  Termicot  v.  Donk  Bros.  Coal  &  Coke 

(1908)  146   111.   App.   140,   affirmed   in    Co.   (1910)   158  111.  App.  549. 

(1909)  239  111.  457.  88  N.  E.  216.  i*Kean  v.  Jones  Bros.  Coal  &  Min. 

10  Pate  V.  Ous  Blair  Big  Muddy  Coal   Co.   ( 1909 )    147  111.  App.  319. 

Co    (1910)   158  111.  App.  578.  ^6  Cook  y.  Big  Muddy-CarterviUe  Min. 

iiMertens  v.   Southern  Coal  &  Min.  Co.   (1911)   249  111.  41,  94  N.  E.  90. 

Co.  (1908)  235  111.  540,  85  N.  E.  743.  16  Eureka    Block    Coal    Co.  v.    Wells 

10  Dunham  v.  Black  Diamond  Coal  Co,  (1901)  29  Ind.  App.  1,  94  Am.  St.  Rep. 

(1909)  239  111.  457,  88  N.  E.  210.  259,  61  N.  E.  236. 
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sequent  examination  was  made  in  good  faith,  prior  to  the  accident, 
and  its  cause  not  discovered.^''  An  instruction  is  erroneous  which 
allows  a  recovery  without  requiring  the  jury  to  find  from  the  evidence 
that  the  rock  in  question  was  loose  and  dangerous  before  or  at  the 
time  the  mine  examiner  inspected  the  room,  or  should  have  examined 
the  roof  to  determine  its  safety.^' 

An  instruction  authorizing  a  verdict  for  the  plaintiff  in  the  event 
that  the  jury  found  that  the  dangerous  condition  was  known  to  the 
mine  manager,  and  that  he  did  not  personally  "properly  mark  and 
display  a  danger  signal  at  the  bank  of  coal"  where  such  condition 
existed,  is  erroneous  as  thereby  permitting  a  recovery  for  the  violation 
of  an  alleged  duty  not  imposed  by  the  statute,  since  the  statute  im- 
poses only  tlie  duty  to  "see  that  all  dangerous  places  above  and  below 
are  properly  marked,  and  that  danger  signals  are  displayed  wherever 
they  are  required."  ^' 

A  record  made  by  a  mine  examiner  by  dating  and  signing  a  form 
for  a  record  under  some  former  law,  instead  of  §  18  of  the  present 
mining  act,  does  not  comply  with  the  statute,  and  constitvites  a  wilful 
violation  thereof.*"  Where  a  mine  examiner  does  not  make  a  report 
specifying  the  dangers  of  the  mine  examined,  it  is  not  a  compliance 
with  the  statute.*^  In  the  cases  cited  below,  the  mine  owner  was  held 
liable  or  not  liable  in  accordance  with  the  facts  of  the  particular 

22 

case. 


17  Missouri  &  I.  Coal  Co.  v.  Schwalh 
(]897)   74  111.  App.  567. 

iSBelskis  v.  Bering  Goal  Go.  (1908) 
146  111.  App.  124. 

19  Parrish  v.  Black  Diamond  Goal  Go. 
(1908)  143  111.  App.  118;  Legru  v.  Pen- 
well  Goal  Min.  Co.  (1909)  149  111.  App. 
555. 

"0  Henrietta  Goal  Co.v.Ma,rtM  (1906) 
22]  111.  460,  77  N.  E.  902. 

21  Marquette  Third  Vein  Goal  Co.  v. 
Allison   (1907)    132  111.  App.  221. 

22  Under  Starr  &  G.  Anno.  Stat.  2d 
ed.  chap.  93,  §  4,  which  provides  that 
all  mines  in  which  men  are  employed 
shall  be  examined  every  morning  to  de- 
termine obstructions  to  roadways  and 
other  dangerous  conditions,  and  §  14, 
giving  a  right  of  action  to  the  vridow 
and  children  of  any  person  killed  by 
the  wilful  violation  or  failure  to  comply 
with  such  law,  where  any  injury  hap- 
pens contemporaneously  with  the  con- 
tinued violation  of  the  statute,  to  a 
person  within  its  protection,  a  verdict 
finding  that  the  violation  of  the  statute 


caused  the  injury  will  not  be  set  aside 
unless  there  is  an  entire  absence  of 
proof.  Jupiter  Coal  Min.  Go.  v.  Mercer 
(1899)   84  111.  App.  96. 

Where  the  report  of  an  examination 
of  defendant's  mine  did  not  show  that 
all  the  conditions  were  safe,  and  plain- 
tiff gave  defendant  notice  of  the  danger- 
ous condition  of  an  entry,  and  was 
permitted  to  enter  the  mine  to  work, 
and  was  injured,  there  was  evidence  to 
support  an  instruction  based  on  wilful 
violation  of  mining  act,  §  4,  providing 
that  all  mines  shall  be  examined  every 
morning,  and  that  no  one  shall  be  per- 
mitted to  enter  until  the  conditions  are 
reported  to  be  safe.  Pawnee  Goal  Co. 
V.  Royce  (1900)  184  111.  402,  56  N.  E. 
621,  reversing  (1898)  79  111.  App.  469. 

The  operator  of  a  coal  mine,  who,  be- 
fore permitting  persons  to  enter  such 
mine,  causes  it  to  be  examined  by  a 
competent  and  duly  authorized  agent, 
who  in  good  faith  makes  an  examina- 
tion to  ascertain  if  there  are  any  dan- 
gerous    conditions     which     render     it 
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Under  the  British  Columbia  act  it  has  been  held  that  employers, 
not  being  charged  with  knowledge  of  the  neglect  of  their  officers  to 
carry  out  the  efficient  system  provided  for  the  operation  of  their 
mine,  cannot  be  held  responsible  for  the  consequences  of  failure  to 
provide  complete  and  accurate  plans  of  the  mine.^^ 

( 2 )  Provision  requiring  frequent  inspection  of  the  mechanical  ap- 
pliances in  use  in  the  mine.^* 

That  the  top  foreman  had  seen  nothing  wrong  with  the  engine  on 
the  day  of  the  accident,  and  that  another  employee  who  had  been  in- 


unsafe  for  men  to  work  therein,  and  re- 
ports th«  mine  to  be  in  a  safe  condition, 
when  in  fact  it  is  not,  cannot  be  sued 
under  that  provision  of  the  statute 
which  relates  to  the  inspection  of  mines 
(2  Starr  &  C.  Anno.  Stat.  2719,  chap. 
92,  §§  4,  14),  though  possibly  recovery 
may  be  had  in  a  common-law  action 
for  negligence.  Himrod  Goal  Co.  v. 
Schroath  (1900)  91  111.  App.  234. 

23  Hosking  v.  Le  Eoi  ( 1903 )  34  Can. 
S.  C.  244. 

2*  England. — Coal  mines  regulation 
act  1887,  §  49  (5).  Inspection  of  ma- 
chinery above  and  below  ground  to  be 
made  every  twenty-four  hours. 

Califorma.—Sta.t.  1873-74,  p.  426,  § 
1  (Gen.  Laws,  Act  2223).  Boilers  to  be 
tested  every  six  months. 

Act  2223,  §  6.  The  overseer  shall 
see  that  hoisting  machinery  is  kept  con- 
stantly in  repair  and  ready  for  use,  to 
hoist  the  workmen  in  or  out  of  the  mine. 

Act  2223,  §  10.  All  boilers  used  for 
generating  steam  in  and  about  coal 
mines  shall  be  kept  in  good  order,  and 
the  owner  or  agent  thereof  shall  have 
them  examined  and  inspected,  by  a  com- 
petent boiler  maker,  as  often  as  once  in 
three  months. 

Colorado.— Re\.  Stat.  1908,  §  644. 
Inspection  of  steam  boilers  once  every 
six  months   (coal  mines). 

Illinois. — Starr  &  C.  Anno.  Stat.  p. 
2723;  Laws  1879,  p.  204,  §  8.  Steam 
boilers  used  in  coal  mines  to  be  ex- 
amined once  every  six  months. 

Miss(mri.—Rev.  Stat.  1909,  §  8461. 
Steam  boilers  used  in  coal  mines  to  be 
tested  every  six  months. 

'New  Mexico. — Comp.  Laws  1897,  § 
2347.  Boilers  to  be  inspected  once 
every  three   months. 

New  Yorfc.— Labor  law  1909,  §  124. 
Steam  boilers  to  be  inspected  once  in 
six  months. 


Oklahoma. — Comp.  Laws  1909,  §  436S. 
Ropes,  chains,  machinery,  and  all  its 
connections,  used  for  lowering  or  rais- 
ing employees,  shall  be  inspected  once 
in  every  twenty-four  hours. 

Pennsylvania. — Act  of  May  15,  1893, 
P.  L.  52,  art.  2,  §  8.  Hoisting  machin- 
ery to  be  examined  daily  in  bituminous 
coal  mines. 

Act  of  June  2,  1891,  P.  L.  177,  art. 
4,  §  13.  Daily  examination  of  hoisting 
apparatus  in   anthracite  mines. 

Art.  5,  §  1.  Boilers  to  be  examined 
every  six  months   in  anthracite  mines. 

Utah.— Com-p.  Laws  1910,  §  1513. 
Hoisting  apparatus  to  be  examined 
daily. 

Washington. — Rem.  &  Bal.  Anno. 
Codes  &  Stats.  1910,  §  7389  (3173). 
Boilers  to  be  examined. 

West  Virginia. — Code  1907,  §  407. 
Examination  of  hoisting  machinery 
every  twenty-four  hours. 

Wyoming. — Comp.  Stat.  1910,  §  3507. 
Hoisting  machinery  and  stairs  shall  be 
inspected  every  twenty-four  hours 
(Laws  of  1890-91,  chap.  80,  §  3;  Rev. 
Stat.  1899,  §  2564). 

Nova  Scotia. — Rev.  Stat.  1900,  chap. 
19,  §  44  (30).  Examination  of  machin- 
ery once  a  week  by  a  competent  person. 

New  South  Wales. — Coal  mines  regu- 
lation act  1896,  §  47  (5).  Inspection 
of  machinery  above  and  below  ground. 

New  Zealand. — Mining  acts  compila- 
tion act  1906,  §  255  (43).  Mine  man- 
ager or  other  competent  person  to  ex- 
amine machinery  every  twenty-four 
hours. 

Victoria.— Mines  act  1890,  §  357  (21). 
Ropes  and  chains  used  for  hoisting  ma- 
chinery are  to  be  tested. 

Sec.  357  (32).  Machinery  of  which 
the  motive  power  is  steam,  water,  or 
air,  is  to  be  examined  by  an  inspeotof 
before  being  erected. 
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stnjcted  by  the  top  foreman  to  look  after  the  machinery  had  been 
there  the  day  before  the  accident,  and  found  the  machinery  in  good 
condition,  is  not  a  compliance  with  the  statute  requiring  examina- 
tions to  be  made  by  a  licensed  mine  examiner. ^^ 

The  duty  of  examination  and  inspection  imposed  by  statute  upon 
mine  owners  and  operators  includes  stationary  engines  used  to  haul 
coal  from  around  the  top  of  the  mine  to  the  retail  dump,  and  bring 
back  the  empty  cars  by  means  of  cables.*^ 

Under  the  coal  mines  regulation  act,  1887  (50  &  51  Vict.  chap. 
58),  §  49,  rule  5,  which  requires  that  a  competent  person  appointed 
for  the  purpose  shall,  once  at  least  in  every  twenty-four  hours,  ex- 
amine the  state  of  the  external  parts  of  the  machinery,  the  state  of 
the  guides  and  conductors  in  the  shafts,  etc.,  in  mines,  and  shall,  once 
at  least  in  every  week,  examine  the  state  of  the  shafts  by  which  per- 
sons ascend  or  descend,  and  shall  make  a  true  report  of  the  result 
of  such  examination,  and  every  such  report  shall  be  recorded  in  a 
book  to  be  kept  for  the  purpose,  a  report  is  to  be  recorded  of  the  ex- 
amination directed  to  be  made  once  in  every  twenty-four  hours,  as 
well  as  of  that  directed  to  be  made  once  in  every  week.^'' 
;      (3)  Provisions  requiring  the  promulgation  of  rules.*' 

85  Spring    Valley    Coal   Co.    v.    Oreig  shaft  as  that  they  shall  be  brought  up 
(1907)  226  111.  511,  80  N.  E.  1042.  out   of   the    rooms    and   entries   of   the 

86  Spring  Valley  Coal  Co.  v.  Oreig  mine.  Many  of  the  provisions  of  the 
(1907)  226  111.  511,  80  N.  E.  1042.  statute  relate  to  the  examination  and 
The  court  said:  "It  is  claimed  the  safeguarding  conditions  on  the  top,  and 
duties  of  examination  and  inspection  of  appliances  for  the  removal  of  coal  when 
the  mine  required  by  the  statute  relate  brought  up  out  of  the  shaft  must  be 
only  to  that  portion  of  the  "?>"«  or  regarded  as  much  a  part  of  the  mine 
plant  underground,  together  with  the  „„  iv,„  i-  t  -u  ■  ■  -i. 
shaft  from  which  coal  is  taken  and  men  ^^  the  appliances  for  bringing  it  up. 
lowered  and  raised,  and  when  the  coal  ^°  distinction  can  be  made  between  ap- 
has  been  hoisted  and  dumped  from  the  P|iances  used  for  removing  coal  to  the 
pit  cars  the  mining  operations  eon-  P'ace  where  it  is  dumped  on  steam  cars 
cerned  in  the  work  have  entirely  ceased,  ^°^  shipment,  and  those  used  for  re- 
and  that  machinery  installed  for  a  con-  moving  it  to  the  place  where  it  is 
venient  handling  of  it  from  that  time  is  dumped  for  the  convenience  of  the  retail 
not  a  part  of  the  mine.  Section  34  of  trade.  In  either  event  it  is  a  part  of 
the   act   concerning   mines    and   miners  the  mining  operation  to  remove  the  coal 

(Kurd's    Stat.    1905    p.    1394)     defines  to  some  place  where  it  will  not  render 

the  words  'mine'  and  'coal  mine'  to  mean  unsafe  or  dangerous  to  employees  any 

'any  and  all  parts  of  the  property  of  a  conditions  at  the  top  of  the  mine." 

mining  plant,  on  the  surface  or  under-  87  Scott  v.  Bould  [1895]  1  Q.  B.  9,  71 

ground,    which    contribute,    directly    or  L.  T.  N.  S.  577,  64  L.  J.  Mag.  Cas.  N.  S. 

indirectly,    under    one   management,   to  16,   15  Reports,  134,  18  Cox,  C.  C.  52, 

the  mining  or  handling  of  coal.'     It  is  59  J.  P.  390. 

just  as  necessary,  and  the  provisions  of  88  England. — ^Metalliferous  mines  reg- 

the  act  referred  to  as  certainly  require,  ulation   act   1872,   §§   24   et   seq.     Pro- 

that    coal,    rock    and    other    material  mulgation  of  rules  for  the  guidance  of 

brought  up  by  way  of  the  shaft  out  of  employees. 

the  earth  shall  be  moved  away  from  the  Alabama. — Code  1907,  §  1033.     Rules 
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A  mine  owner  cannot  escape  the  requirements  of  the  statute  by 
setting  up  general  rules  for  the  conduct  of  the  business,  as  a  substi- 
tute for  the  precautions  prescribed  by  statute.'*'  ]Srotices  and  state- 
ments designed  to  relieve  a  mine  owner  from  his  duties  and  obliga- 
tions to  his  employees  are  not  contemplated  by  mining  act  1899,  § 
32,  which  requires  the  mine  owner  to  post  rules  not  inconsistent  with 
the  act,  which  shall  govern  all  persons  working  in  the  mine.'"  Un- 
der the  Tasmania  mining  act,  §  182,  the  owner  is  absolutely  liable 
for  an  injury  caused  by  a  breach  of  rule  formulated  in  accordance 
with  the  act.** 

The  delivery  of  a  copy  of  the  rules  to  a  miner  is  not  a  condition 
precedent  to  the  right  to  enforce  them.'* 

A  mine  owner  by  the  appointment  of  a  certified  manager,  who  is 
part  owner  and  sole  manager  of  the  colliery,  and  by  publishing,  and 
to  the  best  of  his  power  enforcing,  the  rules  as  regulations  of  the 
working  of  the  mine,  has  taken  all  reasonable  means  to  prevent  non- 
compliance with  the  rules  within  coal  mines  regulations  act,  35  &  36 
Vict.  chap.  76,  §  51.** 

Employees  in  a  mine  who  discharge  themselves  upon  a  moment's 
notice,  as  they  have  a  right  to  do,  are  nevertheless  bound  by  a  special 
rule  adopted  in  compliance  with  authority  of  a  statute,  which  forbids 
anyone  "employed  in  or  about  the  mine"  to  ascend  the  pit  contrary 
to  the  direction  of  the  hooker-on.**  Although  the  ladders  in  a  mine 
did  not  in  some  particulars  conform  to  the  requirements  of  the  mines 
act,  this  fact  does  not  excuse  a  miner  for  using,  in  direct  violation  of 
rules,  the  cage,  instead  of  the  ladders,  to  ascend  from  the  mine.*^ 

(4)  Provisions  requiring  the  installation  of  a  signaling  system, 
and  the  use  of  signals.** 

to   be    posted   for    information    of    em-  Si  Tasnumia  Gold  Mm.  Co.  v.  Cairns 

ployeea.  (1907-1908)  5  Austr.  Comm.  L.  R.  280. 

IlKnois.—Hurd'a   Rev.   Stat.   1908,   p.  S"  Eigginson  v.  Hapley   (1869)    19  L. 

1442    §  32.     Every  operator  is  required  T.  N.   S.   690    (conviction  of  miner  for 

to  post  on  the  engine  house  at  the  pit  '>'">olation  of  rules  confirmed), 

top  rules  to  govern  all  persons  working  e^™^;  Jga,^"*"*^    <^"^>    ^-   ^-   ^ 

m  the  mine.  mn-?     «    ^ns        »*  Higham  v.  Wright   (1877)   L.  R.  2 

West    rwgtma.-Code    1907,    §    405.    ^   p  j»^   gg     ^g  ^y ^  ^       ^^   j^_  g 

Inexperienced  workmen  to  be  instructed,  323,  37  l.  T.  N.  S.  187,  10  Mor.  Min. 

and  furnished  with  a  copy  of  the  mining  ^       g^ 

law  and  the  rules.  35  j^nderson     v.     Mikado     Min.     Co. 

Wyoming. — Comp.  Stat.  1910,  §  3515.  (1902)    3  Ont.  L.  Rep.  581. 

Posting  of  rules.  36  England. — Metalliferous  mines   act 

S9  Pratt  Consol.  Coal  Co.  v.  Davidson  1872,  chap.  77,  §  23    (10);   coal  mines 

(1911)    173  Ala.  667,  55  So.  886.  regulation  act  1887,  chap.  39,  §  49,  rule 

80  Consolidated   Coal   Co.   v.    Lundak  25.     Every    "working   shaft"   exceeding 

(1902)   196  111.  594,  63  N.  E.  1079.  50  yards  in  depth  is  to  be  provided  with 
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Where  the  evidence  is  such  as  to  warrant  the  inference  that  the  de- 
cedent was  struck  by  a  descending  cage  lowered  in  response  to  a  sig- 

guides  and  proper  meana  of  communi-  Ohio. —  Gen.  Code  1910,  §  918.     Metal 

eating  distinct  and  definite  signals  from  speaking  tube  to  be  provided  in  shafts 

the   bottom   of   the   shaft   and   the   en-  so  deep  that  persons  at  the  top  cannot 

trances     in    use    on    the    Intermediate  be  heard  at  the  bottom, 

levels.  Oregon. — Gen.    Laws     1910,     §     SIS^ 

Metalliferous    mines    regulation    act  (Laws    1901,    p.    151,    §    1).     Code    of 

1872,  §  23    (3);   coal  mines  regulation  signals   prescribed. 

act  1887,  §  49  (14).     Signals  on  under-  Oklahoma. — Comp.  Laws  1909,  §  4366. 

ground  planes.  Metal  tube  shall  be  installed  for  com- 

Arkanaas. — ^Kirby's  Dig.  1904,  §  5342.  municating    signals    from    top    to    the- 

Signals    between    top    and    bottom    of  bottom  of  every  shaft, 

shaft.  Pennsylvania. — Act  of  May  15,  1893,. 

Sec.  5344.     Signals  on  gangways.  P.  L.   52,  art  3,   §   1.     Speaking  tubes 

California. — Gen.  Acts  1909,  act  2225.  and  means  of  signaling  from  top  to  bot- 

An  elaborate  system  of  mine  bell  signals  torn  of  shaft  in  bituminous  coal  mines. 

to  be  used  in  all  of  the  mines  in  the  Art.  32,  rule  70.   Signals  to  be  used  in 

state,  is  provided.  hoisting  by  machinery,  persons,  coal,  or 

Colorado. — Rev.    Stat.    1908,    §    4286.  other  material  in  bituminous  coal  mines. 

Uniform   code   of   signals   to   be   estab-  Act  of  June  2,  1891,  P.  L.  185,  art.  4,. 

lished    in    metalliferous    mines    by    the  §  9     Speaking  tubes  and  means  of  sig- 

commissioner    of    mines    (metalliferous  naling  from  top  to  bottom  of  shafts  im 

mines ) .  anthracite  mines. 

Sec.  640.  Signals;    coal  mines.  South     Dakota. — Comp.     Laws     1910' 

Illinois. — Kurd's  Rev.   Stat.   1908,   p.  p.  644;  Laws  1903,  chap.  181.     Code  of 

1439    (Laws  of  1905,  p.  329).     Earlier  signals  for  use  at  mines  where  hoisting 

provisions,  Starr  &  C.  Anno.  Stat.  1896,  apparatus  is  used. 

p.   2721,   1[   6    (Laws    1879,   p.   204,   as  Tennessee. — Laws   1903,  chap.   237,   § 

amended  by  Laws  1887,  p.  230).     Code  28c.     Speaking  tubes  or  telephones, 

of  signals  to  be  used  in  connection  with  Texas. — Acts     1907,     p.     331,     §     1.. 

hoisting  machinery.  Speaking  tubes  or  telephones.     Travel- 

Indiana. — Burns's  Anno.  Stat.  1908,  §  ing  ways  equipped  with  means  of  signal- 

8575;   Laws  1905,  chap.  50,  §  7.     Code  ing. 

of  signals  for  shafts.  Vtah. — Comp.    Laws     1907,    §     1520. 

Iowa. — Code  1897,  §  2489.     Speaking  Speaking  tubes, 

tube  or  other  means  of  communication  Washington.— Rem.   &   Bal.    Codes   & 

from  top  to  bottom  of  shaft.  Stats.  1910,  §  7386   (3170*).     Signaling 

Kansas. — Gen.    Stat.    1909,    §§    4984,  in  shafts. 

4987.  West    Virginia. — Code    1906,    §    407. 

Missouri. — Rev.    Stat.    1909,    §    8461.  Speaking  tubes;   signaling  apparatus. 

Signaling  system  in  underground  planes.  Wyoming. — Comp.  Stat.  1910,  §  3489., 

Sec.  8456    (Rev.  Stat.  1899,  8811,  as  Code  of  signals  for  shafts  in  metallif- 

amended  by  Laws  1905,  p.  237).     Sig-  erous  mines, 

nals  between  bottom  and  top  of  shafts.  Ontario. — Rev.   Stat.   1897,   chap.   36,. 

Sec.    8460    (act   March    15,    1899,    p.  §  69   (12).     Signals  in  working  shafts.. 

310,   as  amended  Laws   1909,   p.    696).  Nova  Scotia. — Rev.  Stat.  1900,  chap. 

A  man  shall  be  placed  at  top  of  shaft  19,  §  44   (10).     Signals  in  underground' 

and  one  at  bottom,  to  answer  signals  for  places,  coal  mines, 

lowering  or  hoisting  men.  See.    44    (17).      Signals    in    working 

Montana. — Rev.  Codes  1907,  §   1704;  shafts.      Coal   mines. 

Laws   1891,  p.   282,   §   8.     Code  of  sig-  New  South  Wales. — Coal  mines  regu- 

nals.  lation  act  1896,  §  47   (26).     Signals  in. 

Sec.  1705;    Laws   1891,   p.   282,    §    8.  shafts. 

Means     of     signaling    on    underground  Sec.  47   (14) -(16).     Signals, 

planes.  Neio  Zealand. — Mining  acts  compila- 

Sec.    1703;    Laws   1891,  p.   282,   §   7.  tion  act  1906,  §  255    (12),   (13),   (15)^ 

Signalmen  to  be  stationed  at  top  and  (16).     Signals   in  working  shafts, 

bottom.  Sec.  255    (3).     Signals. 
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nal  not  in  accordance  with  the  code  of  signals  prescribed,  the  case  is 
for  the  jury.*'' 

The  Illinois  statute  (Eev.  Stat.  chap.  93,  §  8),  providing  for  sig- 
nals, applies  to  all  coal  mines  without  reference  to  the  motive  power.'* 

(5)  Provisions  regulating  the  operation  of  the  hoisting  ma- 
chinery.'* 

A  mine  owner  cannot  delegate  to  its  engineer  the  right  to  lower 
into  its  mine  the  cage,  and  thereby  relieve  itself  from  liability  in 
case  the  cage  is  lowered  at  a  rate  of  speed  prohibited  by  the  statute 
and  injury  follows,  as  the  duty  to  lower  the  cage  at  a  rate  of  speed 
not  in  excess  of  600  feet  per  minute  is  a  personal  duty  resting  upon 
the  owner.**  But  the  duty  to  lash  all  timbers,  tools,  etc.,  which  are 
to  be  lowered  or  raised,  and  which  are  longer  than  the  depth  of  the 
bucket,  securely  to  the  upper  end  of  the  cable,  imposed  by  the  act  of 
1893,  §  4,  is  not  to  be  construed  as  a  personal  duty  of  the  master,  but 

Nova  Scotia. — Rev.  Stat.  chap.  20,  §  in  mine  not  to  have  charge  of  hoisting 

19    ( 13 ) .     Signals  in  working  shafts —  machinery  unless  he  can  be  near  enough 

metalliferous  mines.  to   both   engine    and    drum    to    control 

See.    19    (5),    (7),    (8).      Signals   in  both, 

underground       planes.         Metalliferous  Washington. — Rem.    &   Bal.    Codes   &. 

mines.  Stats.  §  7387    (Laws  1888,  p.  36,  §   7; 

Victoria. — Mines  act  1890,  §  357  (3)-  Laws  1891,  p.   162,   §   19).     No  person 

(5).     Signals  and  manholes  on  under-  shall   ride   upon   a   loaded   cage   or   car 

ground  planes.  used  for  hoisting  purposes  in  any  shaft 

See.    357     ( 13 ) .      Signaling    between  or    slope,    and    in    no    case    shall    more 

top  and  bottom  of  shafts.  than   twelve  persons  ride   on   any   cag& 

Sec.  357  ( 16 ) .    Signaling  along  drives  or  car  at  one  time  in  any  such  shaft, 

in  alluvial  mines.  Nor   shall   more  than   five   persons   for 

British    Columbia. — Rev.    Stat.    chap,  each   and   every   ton's    capacity    of   the 

134,  §  25   (8).     Code  of  signals— metal-  hoisting  apparatus  ride  in  any  cage  or 

liferous  mines.  car  at  any  one  time,  in  any  such  slope. 

Chap.  38,  §  82  (2).  Mines  (coal),  excepting  in  the  case  of  persons  em- 
regulation  of— signals.  ployed  as  rope  riders  or  couplers ;   nor 

37  Tasmwnia  Gold  Mim.  Co.  v.  Cairns  shall  any  coal  be  hoisted  out  of  any  coal 

(1907-1908)   5  Austr.  Comm.  L.  R.  280.  ""•"«  while  persons  are  descending  into 

Si  Sangamon   Coal   Min.   Co.   v.   Wig-  such    mine,    notice    of    which    shall    be 

gerhaus   (1887)    25  111.  App.  77   (1887)  kept  posted  at  such  mines.    The  number 

122  111    279    13  N   E   648  °'   persons  permitted  to  ascend  out  of 

89 /Zimow'.— Kurd's  Rev.  Stat.  1908,  °J  descend  into  any  coal  mine  at  one 
p.  1440  (Laws  of  1899,  p.  300).  At  ^^™e  shall  be  determined  by  the  in- 
every  shaft  operated  by  steam  power  fP^c*"^'  and  such  persons  shall  not  be- 
the  operator  must  station  at  the  top  ^°Z^l^\  <"■  "^"'^^^^  "^Zl  ""^^^  ^  "'^" 
and  at  the  bottom  a  competent  man  ^00  feet  per  minute.  Whenever  a  cage- 
charged  with  the  duty  of  attending  to  l°3,d  of  persons  shall  come  to  the  bot- 
signals  and  enforcing  the  rules  govern-  tom  to  be  hoisted  out,  who  have  finished 
ing  the  carriage   of  men  on  the  cages,  their  day's  work  or  otherwise  been  pre- 

/OToa. — Code  1897,  §  2491 ;  Laws  1880,  vented   from  working,   an    empty    cage 

chap.  202,  §  15.     Declaring  it  a  misde-  shall  be  given  them  to  ascend,   except 

meanor  to  ride  upon  loaded  car  in  shaft  in  mines  having  slopes,  or  provided  with 

or  slope.  stairways  in  escapement  shafts. 

Missouri. — Rev.   Stat.   1909,   §   8457;  *0  Joseph  Taylor  Coal   Co.  v.  Dawea 

act  March  15,  1897,  p.  199.     Engineer  (1906)  220  IlL  145,  77  N.  E.  131. 
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te  fulfils  his  duty  if  he  furnishes  the  proper  material  for  the  lash- 
ing to  the  servant  whose  duty  it  is  to  do  the  lashing.*^ 

The  statute  relative  to  the  safety  of  miners  being  lowered  into  and 
raised  from  mines  does  not  enure  to  the  benefit  of  a  hoistman  who  is 
engaged  at  the  top  of  the  shaft.**  The  Montana  statute  which  re- 
quires the  door  of  cages  in  mines  to  be  closed  when  raising  or  lower- 
ing "the  men"  is  applicable  although  but  one  minor  was  in  the  cage.*' 

By  the  Victoria  regulation  of  mines  act  1877,  §  6,  subs.  20,  it  was 
provided  that  no  person  in  charge  of  steam  machinery  in  connection 
with  the  working  of  any  mine  shall,  under  any  pretext  whatever,  un- 
less relieved  by  a  competent  person  for  that  purpose,  absent  himself 
or  cease  to  have  continual  supervision  of  such  machinery  during  the 
time  it  is  used  in  working  the  mine.  Held,  that  this  provision  ap- 
plies only  in  the  case  of  machinery  in  connection  with  "the  working 
of  the  mine,"  and  not  to  the  mere  erection  of  machinery.**  But  a 
special  rule  under  coal  mines  act  1887,  §  49  (24),  requiring  an  en- 
gineman  to  remain  in  charge  of  his  engine  at  all  times,  was  held  to 
be  applicable  to  cases  where  the  engine  was  used  for  raising  and  low- 
ering materials  as  well  as  men.*' 

An  engine  driver  in  charge  of  winding  machinery  in  a  mine,  who 
allowed  the  engine,  owing  to  his  attention  being  diverted,  to  over- 
wind, is  rightly  convicted  for  a  breach  of  the  provisions  of  §  200  of 

41  Manning  v.  App  Consol.  Gold.  Mim.  as  to  what  was  intended  in  this  respect, 

Co.    (1906)    149   Cal.   35,   84  Pac.   657.  it  is  not  to  be  assumed  that  the  legis- 

The  court  said:     "When  rule  4  is  con-  lature  intended,  by  a  system  of  signals 

sidered  without  relation  to  the  general  and  rules  designed  for  the  benefit  of  the 

scope   and   purpose    of   the   act,   or   its  employees  in   the  mine,   to  be  used   in 

•other    provisions,    it    will    be    observed  relation  with  each  other  in  prosecuting 

that  there  is  an  entire  absence  of  any  their  common  employment,  to  interfere 

language   in   it   which   in   any   manner  with  the  general  rule  of  law  that  the 

indicates  upon  whom  is  cast  the  duty  duty  of  the  employer  is  discharged  when 

of  doing  the   lashing.     As  far   as   any  he  furnishes  to  his  employees   suitable 

intention  is  expressed,  it  amounts  to  no  and  proper  appliances  to  do  their  work, 

more  than  that  the  legislature  deemed  and  that  it  is  their  negligence,  and  not 

that  mining  timbers  or  poles  of  certain  his,  should  one  of  their  fellow  employees 

character   should   be   lashed.      Whether  neglect  to  use  them." 
the   legislature   intended   to   fix   a   per-        42  Barron  v.  Missouri  Lead  £  Zinc  Co. 

«onal    duty   upon   the   employer    to    do  (1903)   172  Mo.  228,  72  S.  W.  534. 
this,   or  whether  it  considered  that  in        43  Osterholm  v.  Boston  &   M.   Consol. 

the   exercise  of   ordinary   care  the   em-  Copper  d  8.  Min.  Co.   (1910)   40  Mont, 

ployer  would  furnish  the  necessary  lash-  508,  107  Pac.  499. 

ing    material,    and    that   the    employee        i*  Dunstan  v.  Stewart  (1880)   6  Vict, 

whose   duty   it  was   to   respond  to   the  L.  R.  175  (platform  used  by  defendant, 

signal  to  send  down  timbers  should  lash  a  contractor,  for   the  removal  and  re- 

them   before   sending  them  down,   is   a  erection  of  certain  machinery,  gave  way 

matter    upon    which   there    is    not    the  while  he  was  absent), 
faintest  indication  in  the  nile.    On  this        ii  Soutar  v.  Clark  (1906)   7  Sc.  Sess.' 

subject  it  is  absolutely  silent.     In  this  Cas.  5th  series,  1. 
Indefinite   condition   of   the   rule   itself 
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the  mining  act  of  1898,  which  provides  that  any  person  who  hy  neg- 
ligence causes  another  person  to  be  injured  or  killed  is  guilty  of  an 
■offense  (§  220).  The  act  also  provides  that  no  person  in  charge  of 
steam  machinery  working  in  a  mine  shall,  under  any  pretext  what- 
ever, unless  relieved  by  a  competent  person,  absent  himself  or  cease 
to  have  continual  supervision  during  the  time  such  machinery  is  so 
used  (§  214,  subs.  17).*®  The  responsible  manager  of  a  pit  who  was 
present  when  the  banksman  let  more  than  eight  men  down,  which  it 
vpas  his  duty  to  prevent,  is  properly  convicted  of  a  violation  of  the 
lEnglish  statute  which  forbids  such  practice." 

Iowa  Laws  1880,  chap.  202,  §  15,  which  declares  it  to  be  a  misde- 
meanor to  ride  upon  a  loaded  car  or  wagon  in  a  shaft  or  slope,  does 
not  apply  to  a  servant  who,  as  conductor,  accompanies  a  train  of  cars 
which  is  being  hauled  out  of  the  mine.  The  prohibition  is  aimed 
merely  at  intermeddlers.** 

(6)  Provisions  regulating  the  withdrawal  of  men  from  especially 
■dangerous  portions  of  the  mine.*^ 

The  duty  imposed  by  Burns's  Anno.  Stat.  1908,  §  8580,  upon  the 
■operator  of  a  coal  mine,  to  exclude  the  employees  until  the  mine  is 
made  safe,  is  absolute,  and  he  is  not  authorized  to  exercise  any  dis- 
cretion as  to  the  practicability  of  making  it  safe  without  interfering 
with  the  work.°° 

(7)  Provisions  regulating  the  storage  and  use  of  explosives.*^ 

ie  Fryar  V.  Smith  (1903)  Queensl.  St.  Iowa. — Code  Supp.  1907,  §  2488;   27 

Rep.  291.  G.   A.   chap.    59,   §   1.     Mine   inspector 

iT  Howells  V.  Wynne   (1863)   15  C.  B.  empowered  to  order  miners  out  of  mine 

N.  S.  3,  32  L.  J.  Mag.  Cas.  N.  S.  241,  where  air  is  insuflBcient. 

0  Jur.  N.  S.  1041.  Oklahoma. — Comp.  Laws  1909,  §  4375. 

ii  Crabell  V.  Wapello  Coal  Co.  (1886)  Miners    shall   not    be    permitted    to   go 

€8  Iowa,  751,  28  N.  W.  56.  into    dangerous    portions    of    the   mine 

49  England. — Coal     mines     regulation  until   they   shall   have   been    examined 

act   1887,   §   49    (7).     Workmen  to  be  by  the  fire  boss. 

withdrawn  from  any  part  of  the  mine  Nova  Scotia. — Rev.  Stat.  chap.  19,  § 

which    is    found    to    be    dangerous    by  44   (6).     Withdrawal  of  workmen  from 

reason    of    inflammable    gases,    or    any  dangerous  place — coal  mines, 

■otlier  cause.  New  South  Wales. — Coal  mines  regu- 

Illinois. — Kurd's  Rev.   Stat.   1908,   p.  lation  act  1896,  §  47   (7).    Withdrawal 

1434,   §   16.     Mine  manager  in  case  of  of  workmen  from  dangerous  place, 

accident  by  which  the  currents  are  ob-  60  Princeton  Coal  Min.  Go.  v.  Howell 

structed   or   stopped,  to   order   at  once  (1910)  46  Ind.  App.  572,  92  N.  E.  122. 

the  withdrawal  of  the  men,  and  to  pro-  61  England. — Coal     mines     regulation 

hibit  their  return  until  thorough  venti-  act  1887,  §  49    (12).     Storage  and  use 

lation  is  re-established.  of  explosives  regulated. 

P.  1836,  §  18    (b).     No  one  shall  be  Gen.  Rule  12  (e).    No  explosive  shall 

allowed  to  enter  a  mine  to  work  therein,  be  forcibly  pressed  into  a  hole  of  insuflB- 

■except  under  the  direction  of  the  mine  cient  size,   and  when  a  hole  has   been 

manager,  until  all  conditions  shall  have  charged,  the  explosive  shall  not  be  un- 

ibeen  made  safe.  rammed. 
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Under  the  coal  mines  regulation  act  1872,  §  51,  forbidding  the  use 
of  gunpowder  or  other  explosive  or  inflammable  substance  in  the  mine 


Colorado.— Rev.  Stat.  1908,  §  4280. 
Storage  of  explosives  (metalliferous 
mines ) . 

Sec.  4277.  Oil  not  to  be  kept  near 
explosives. 

Sec.  4282.  Use  of  iron  tamping  bar 
prohibited. 

/Hmois.— Kurd's  Rev.  Stat.  1908, 
1428,  1437;  Laws  1899,  p.  300  (For 
earlier  provisions  see  Starr  &  C.  Anno. 
Stat.  p.  2719;  Laws  1879,  p.  204,  §  4). 
Explosives  stored  in  fireproof  building. 
Miners  must  keep  their  explosives  in 
wooden  box.  Copper  tamping  tools  to 
be  used.     Only  one  shot  at  a  time. 

P.  1444  (Laws  of  1903,  p.  252).  The 
quantity  of  powder  used  is  prescribed, 
and  the  tamping  of  any  drill  hole  with 
dust  or  other  inflammable  material  is 
prohibited. 

Indiana. — Burns's  Anno.  Stat.  1908, 
§  8587;  Laws  1905,  chap.  50,  §  17. 
Lights  must  be  kept  at  least  5  feet 
distant  when  kegs  or  boxes  containing 
explosives  are  opened.  No  iron  or  steel 
tools  shall  be  used  in  tamping,  but  such 
tools  shall  be  made  of  copper.  No  in- 
flammable material  shall  be  used  in 
tamping. 

Sec.  8602;  Laws  1907  chap.  204,  §  1. 
Possession  of  explosives  in  mines  with- 
out the  consent  of  the  foreman  pro- 
hibited. 

Sec.  8606.  Simultaneous  explosions 
forbidden. 

Sec.  8603.  This  section  provides  for 
the  method  of  boring  holes  and  prepar- 
ing the  shot. 

Sec.  8609  (Acts  1907,  p.  347).  Non- 
inflammable  material  for  tamping  to  be 
furnished. 

Kansas. — Gen.  Stat.  1909,  §  5020. 
Use  of  explosives  regulated;  amount 
that  any  miner  may  have  in  his  pos- 
session limited. 

Missouri. — Rev.  Stat.  1909,  §  8449. 
Coal  miners  not  to  charge  a  blasting 
hole  with  loose  powder,  or  otherwise 
than  with  a  properly  constructed  car- 
tridge; and  in  dry  and  dusty  mines, 
cartridges  are  to  be  loaded  only  with  a 
powder  can  constructed  for  the  purpose 
(Rev.  Stat.  1899,  §  8804). 

Sec.  8477.  Storage  of  explosives  in 
strong  box. 


Montana. — Rev.  Codes  1907,  §  8546 
(Laws  1897,  p.  282).  Storage  of  explo- 
sives   regulated. 

New  York. — Labor  law  1909,  §§  125, 
134.    Use  of  explosives. 

Sec.  123.  Storage  of  powder,  oils, 
and  supplies  of  an  inflammable  and  de- 
structive nature  regulated. 

Ohio.— Gen.  Code  1910,  §§  963-968. 
Keeping   of  explosives — blasting. 

Oklahoma. — Comp.  Laws  1909,  §§ 
4397  et  seq.  Use  of  explosives  regulat- 
ed. 

Pennsylvania. — Act  of  June  2,  1891, 
P.  L.  177,  art.  12,  rules  26-36.  Care 
and  use  of  explosives  in  anthracite 
mines. 

Act  of  May  15,  1893,  art.  32,  rules  49, 
50.    Use  and  storage  of  explosives. 

Art.  8,  §  5.  Explosives  not  to  be 
stored  in  a  bituminous  coal  mine. 

Art.  5,  §§  1-4.  Precautions  against 
explosive  gases. 

Texas.— Acts  1907,  p.  331,  §  5.  Regu- 
lations as  to  powder. 

Utah. — Comp.  Laws  1910,  §  1540x2. 
Storage  of  powder  underground — not 
more  than  enough  for  twenty-four  hours. 

Comp.  Laws  1907,  §  1518  (10) -(15). 
Storage  and  use  of  explosives  regulated. 

Sec.  1540x2.  Storage  of  powder  in 
metalliferous  mines  regulated. 

Washington. — Rem.  &  Bal.  Codes  & 
Stats.  §  7405  (3183a).  Copper  tools 
to  be  used  in  tamping. 

Ontario. — Mines  act  1906,  chap.  11, 
§  205  ( 3 )  -  ( 12 ) .  Storage  and  use  of  ex- 
plosives for  blasting  purposes. 

Nova  Scotia. — Rev.  Stat.  chap.  20, 
§  19  ( 2 ) .  Storage  and  use  of  explosives 
— metalliferous  mines. 

Chap.  19,  §  44  (8).  Storage  and  use 
of  explosives. 

British  Columbia. — Rev.  Stat.  chap. 
134,  §  25  (2)-(6).  Explosives— metal- 
liferous mines. 

Chap.  38,  §  82  (9).  Regulation  of 
coal  mines — explosives. 

New  South  Wales. — Coal  mines  regu- 
lation act  1896,  §  47,  (12).  Storage  and 
use  of  explosives. 

Victoria. — ^Mines  act  1890,  §  357  (2). 
Storage  and  use  of  explosives. 

New  Zealand. — Mining  acts,  compila- 
tion act  1906,  §  255  (2).  Storage  and 
use  of  explosives. 
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■during  three  months  after  any  inflammable  gas  has  been  found  in 
any  such  mine,  if  it  issued  so  freely  that  it  showed  a  blue  cap  on  the 
flame  of  the  safety  lamp,  except  when  the  persons  ordinarily  em- 
ployed in  the  mine  are  out  of  the  mine,  "or  out  of  the  part  of  the 
mine  where  it  is  used,"  the  expression,  "part  of  the  mine,"  does  not 
mean  the  neighborhood  where  the  gunpowder  would  be  used,  but  such 
a  part  of  the  mine  as  could  be  treated  under  the  statute  as  a  separate 
mine.'^ 

It  has  been  held  that  the  word  "case"  in  the  clause  which  provides 
that  an  explosive  shall  not  be  taken  into  a  mine  except  in  a  "case  or 
■canister"  means  a  "case  in  the  nature  of  a  canister — a  solid  substan- 
tial thing  of  wood,  metal,  or  stone,  or  some  other  such  solid  sub- 
stance," and  that  a  bag  is  not  sufficient. °' 

An  attempt  to  pull  out  the  electric  wires  communicating  with  a 
detonation  at  the  bottom  of  the  hole  is  not  an  unramiming.^* 

Upon  the  question  whether  the  mine  authorities  had  done  their 
■duty  in  taking  proper  care  of  the  safety  of  the  miners  in  respect  to 
the  use  of  explosives  in  accordance  with  the  rules  of  the  coal  mines 
regulation  acts,  the  burden  of  proof  does  not  lie  on  the  plaintiff. ^^ 

1889.  Health  of  employees.— The  enactments  under  this  general 
head  may  be  divided  into  the  following  classes : 

(1)  Provisions  requiring  the  mine  owners  to  provide  wash  rooms 
for  the  miners.* 

^1  Wales  V.  Thomas    (3885)   L.  B.  16  a  Lynch  v.  Baird   (1904)   6  Sc.  Sess. 

Q.  B.  Div.  340.     The  court  said:    "But  Cas.  5th  series,  271,  41  Scot.  L.  K.  214, 

the  statute  recognizes  a  part  of  a  mine  11  Scot.  L.  T.  597. 

for  purposes  of  ventilation  and  other  66  Brittanio  Mertfiyr  Coal  Go.  v.  David 
purposes,  and  I  am  of  opinion  that  these  [1910]  A.  C.  74,  79  L.  J.  K.  B.  N.  S.  153, 
-words  were  inserted  to  limit  the  neces-  101  L.  T.  N.  S.  833,  26  Times  L.  R.  164, 
sity  for  removing  men  from  the  whole  54  Sol.  Jo.  151,  47  Scot.  L.  R.  609,  or- 
mine  when  it  is  cut  up  into  parts  with  der  of  the  court  of  appeal  for  a  new 
separate  systems  of  ventilation.  In  that  trial  [1909]  2  K.  B.  146,  78  L.  J.  K.  B. 
case  it  is  only  requisite  to  get  the  men  N.  S.  659,  100  L.  T.  N.  S.  678,  25  Times 
out  of  that  part  where  the  shot  is  fired.  L.  R.  431,  53  Sol.  Jo.  398,  affirmed,  but 
It  is  true  that  a  mine  may  be  cut  up  some  of  the  propositions  disapproved  in 
into  panels,  and  I  do  not  myself  see  the  general  language,  without  indicating 
difference  for  this  purpose  between  a  ^vhich  or  the  reasons  therefor, 
panel  and  a  part  of  a  mine;  but  it  seems  i  England.— MetainfeTous  mines  regu- 
to  me  that  the  true  construction  of  the  ^^^..^^  ^^^  j^j^,  §  23  (16).  Accommo- 
statute  IS  that,  unless  the  mine  is  cut  ^^^.^  ^^  ^  provided  for  enabling  em- 
tTTa°t^^%a°:erif  ^uisuatt'tVt^l  P^oyees  to  dry  and  change  their  dLses 
statute,  to  be  deemed  a  separate  mine,  conveniently.  a*  ;.  mno 
when  the  shot  is  fired  the  men  must  be  Induma.— Burns  s  Anno.  Stat.  1908, 
out  of  the  mine  altogether."  §  8623;  Laws  1907,  p.  193.  Wash- 
es Foster  v.  Dvphwys  Gasson  Slate  Co.  houses  for  laborers  to  be  furnished. 
(1887)  L.  R.  18  Q.  B.  Div.  428,  56  L.  Montana.— Bev.  Codes  1907,  §  1708. 
J.  Mag.  Cas.  N.  S.  2J,  51  J.  P.  470.  Washhouses. 
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To  charge  one  designated  as  "superintendent"  of  a  mine  with  vio- 
lating Acts  1907,  p.  193,  chap.  121,  requiring  the  owner,  operator,, 
lessee,  superintendent,  or  other  person  in  charge  of  a  coal  mine  to- 
provide  a  washroom  for  the  employees,  it  is  necessary  to  show  that  he 
was  in  charge  of  the  mine.* 

(2)  Provisions  relative  to  the  meals  of  the  miners.' 

(3)  Statutes  designed  to  protect  miners  against  dust  in  mines  in 
which  dry  crushing  operations  are  carried  on.* 

(4)  Statutes  designed  to  secure  a  sufficient  supply  of  pure  air  for 
the  miners.     (See  §  1885,  (3),  ante.) 

1890.  Medical  aid. — In  a  number  of  jurisdictions,  enactments  have 
been  passed,  requiring  the  master  to  provide  surgical  appliances  or 
medical  assistance  for  miners  who  may  be  injured  or  taken  sick  in 
the  mines.* 


'New  Yorfc.— Labor  law  1909,  §  133. 
Washrooms. 

Oklahoma. — Comp.  Laws  1909,  §  4344. 
Toilet  rooms  to  be  provided  for  the  em- 
ployees of  coal  mines,  for  the  purpose 
of  washing  themselves  and  changing 
their  clothing. 

Pennsylvania. — Act  of  May  15,  1893, 
art.  32,  rule  69.     Washhouses. 

Act  of  June  2,  1891,  P.  L.  177,  art.  6, 
§  1.     Washhouses  in  anthracite  mines. 

Ontario. — Mines  act  1906,  chap.  11, 
§  205  (38).  Dressing  rooms  in  mines 
where  more  than  ten  persons  to  each 
shift  are  ordinarily  employed. 

Hova  Scotia. — Rev.  Stat.  chap.  19, 
§  44  (26).    Washhouses — coal  mines. 

Chap.  20,  §  19  (21).  Washhouses— 
metalliferous  mines. 

Victoria.— Mines  act  1890,  §  357  (30). 
Dressing  rooms  for  men. 

New  Zealand. — Mining  acts,  compila- 
tion acts  1906,  §  255  (29).  Dressing 
rooms. 

2  H emit  v.  State  (1908)  171  Ind.  283, 
86  N.  E.  63. 

S  Missouri.— B.ev.  Laws  1909,  §  8439, 
act  of  May  8,  1899,  p.  309.  Requires 
mine  operators  to  allow  miners  to  come 
to  the  surface  to  eat  their  noon  day 
meal,  or  any  other  meal  for  which,  un- 
der the  rules  of  the  mine,  a  time  is  set 
apart. 

*  South  Dakota. — Politi'ial  Code  § 
2581.  Operators  of  smelters  or  dry 
crushing  reduction  works  to  provide  ex- 
haust fans  for  the  removal  of  all  gases, 
etc. 

New  Zealand. — Mining  acts,  compila- 


tion act  1906,  §  255  (1).  Fans  to  keep 
air  pure  where  quartz  is  dry-crushed. 

1  England. — Coal  mines  regulation  act 
1887,  §  49  (34).  Surgical  appliances. 

Alahama.— Code  1907,  §  1020.  Stretch- 
ers, etc.,  to  be  kept  for  injured  persons. 

Illinois. — Kurd's  Rev.  Stat.  p.  1441 
(Laws  1899,  p.  300).  Stretchers,  blan- 
kets, bandages,  and  linseed  or  olive  oil 
to  be  provided. 

Indiana. — Burns's  Anno.  Stat.  1908, 
§  8581,  Laws  1905,  chap.  50,  §  13. 
Stretchers,  etc.,  for  injured  employees. 

New  York. — Labor  law  1909  (as 
amended  by  Laws  1912,  chap.  39)  §  134- 
b.  Various  provisions  made  for  guard- 
ing the  health  and  for  furnishing  medi- 
cal attendance  to  employees  at  work  in 
any  tunnel,  caisson,  or  other  work  in 
the  prosecution  of  which  they  are  em- 
ployed or  permitted  to  work  In  com- 
pressed air. 

07110.— Gen.  Code  1910,  §  925.  Pro- 
vision for  appliances  for  injured  em- 
ployees. 

Oklahoma. — Comp.  Laws  1909,  §  4392. 
Stretchers,  blankets,  bandages,  linseed 
or  olive  oil,  or  other  remedial  agents  to 
be  kept  on  hand. 

Pennsylvania. — Act  of  May  29,  1901, 
P.  L.  342.  Provision  is  made  for  "first 
aid"  to  injured  workmen  in  anthracite 
mines.  Care  and  treatment  of  injured. 
(Earlier  act,  Laws  1891,  P.  L.  187,  art. 
7,  Dig.  p.  1349.) 

Act  of  May  15,  1893  (P.  L.  52),  art. 
18,  §  1.  Appliances  for  treating  injured 
persons  in  bituminous  coal  mines. 

Utah. — Comp.  Laws    1907,    §§    1514, 


§  1891] 


STATUTES  RELATIVE  TO  MINES. 


585& 


Code  190Y,  §  1019,  requiring  the  operator  of  a  mine  to  keep  there- 
at a  supply  of  oil,  bandages,  etc.,  is  intended  only  for  the  benefit  of 
employees  engaged  at  the  mine.^ 

Proof  that  the  mine  physician  had  a  full  supply  of  medicine  and 
medicinal  supplies  for  cases  of  injury  at  the  mines  does  not  show  a 
compliance  with  the  statute,  where  his  office  was  some  distance  from 
the  mines.® 

1891.  Places  within  purview  of  mining  acts. — The  provisions  in  re- 
spect to  the  places  to  which  the  statutes  relative  to  mines  are  appli- 
cable may  be  divided  into  two  classes : 

(1)  Those  which  more  or  less  elaborately  define  the  term  "mine"' 
with  reference  to  the  physical  conditions  of  the  place  itself.* 


1540x3.  Appliances  for  treatment  of  in- 
jured miners  to  be  kept. 

Washington. — Rem.  &  Bal.  Codes  & 
Stats.  1910,  §  7396  (3180)  ;  act  March  5, 
1891,  chap.  81.  Owners  of  coal  mines  to 
provide  stretchers  for  injured  employees. 

West  Virginia. — Code  1907,  §  410. 
Medical  appliances. 

Wyoming. — Comp.  Stat.  1910,  §§  3489, 
3527.  Medical  appliances  and  stretchers 
to  be  furnished. 

Ontario. — -Mines  act  1906,  chap.  11, 
§  205   (31).    Medical  aid. 

liova  Scotia. — Rev.  Stat.  chap.  19, 
§  44  (34).  Ambulances,  stretchers,  etc., 
— coal  mines. 

"New  South  Wales. — Coal  mines  regu- 
lation act  1896,  §  47  (35).  Medical  ap- 
pliances. 

2  Whitmore  v.  Alabama  Consol.  Coal 
£  I.  Go.  (1909)  164  Ala.  125,  137  Am. 
St.  Rep.  31,  51  So.  397  (complaint  mere- 
ly stated  that  the  plaintiff's  intestate 
was  working  in  the  mine). 

a  Smith  Y.  Woolf  (1909)  160  Ala.  644, 
49  So.  395. 

i  Illinois.— B-urA's  Rev.  Stat.  1908,  p. 
1442  (Laws  of  1899,  p.  300).  (a)  It  is 
provided  that  the  words  "mine"  and 
"coal  mine"  are  intended  to  signify  any 
and  all  parts  of  the  property  of  a  min- 
ing plant  on  the  surface  or  underground, 
which  contribute  directly  or  indirectly 
under  one  management  to  the  mining  or 
handling  of  coal. 

(b)  The  words  "excavations"  and 
"workings"  signify  any  or  all  parts  of  a 
mine  excavated  or  being  excavated,  in- 
cluding shafts,  tunnels,  entries,  rooms, 
and  working  places,  whether  abandoned 
or  in  use. 

(c)  The  word  "shaft"  means  any  ver- 


tical opening  through  the  strata,  whicln 
is  or  may  be  used  for  purposes  of  ven- 
tilation or  escapement,  or  for  the  hoist- 
ing or  lowering  of  men  and  material  in. 
connection  with  the  mining  of  coal. 

(d)  The  term  "slope"  or  "drift"' 
means  any  inclined  or  horizontal  way^ 
opening,  or  tunnel  to  a  seam  of  coal,  to 
be  used  for  the  same  purposes  as  a 
shaft. 

Pennsylvania. — Laws  of  1891,  P.  L. 
207,  art.  18.  The  term  "coal  mine"  or 
"colliery"  includes  every  operation  and 
work,  both  under  and  above  ground, 
used  or  to  be  used  for  the  purpose  of 
mining  or  preparing  coal.  The  term 
"mine"  includes  all  underground  work- 
ing and  excavations  and  shafts,  tunnels,, 
and  other  ways  and  openings;  also  all' 
such  other  shafts,  slopes,  tunnels,  and' 
other  openings  in  course  of  being  sunk 
or  driven,  together  with  all  roads,  ap- 
pliances, machinery,  and  materials  con- 
nected with  the  same  below  the  sur- 
face. 

Act  of  May  15,  1893,  art.  22,  §  1. 
The  term  "coal  mine"  includes  the 
shafts,  slopes,  adits,  drifts,  or  inclined 
planes  connected  with  excavations,  pene- 
trating coal  stratum  or  strata,  which  ex- 
cavations are  ventilated  by  one  general 
air  current  or  division  thereof,  and  con- 
nected by  one  general  system  of  mine- 
railroads,  over  which  coal  may  be  deliv- 
ered to  one  or  more  common  points  out- 
side the  mine,  when  such  is  operated  by 
one  operator. 

Laws  of  May  29,  1901,  P.  L.  342,  §  7. 
The  term  "coal  mine"  as  herein  used  in- 
cludes the  shafts,  slopes,  drifts,  or  in- 
clined places  connected  with  the  excava- 
tions,    penetrating     coal     stratum     or 
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(2)  Those  whicli  limit  the  application  of  the  statute  to  such  mines 
as  employ  more  than  a  specified  number  of  men. 

In  a  case  decided  long  before  any  of  the  mining  acts  discussed  in 
this  chapter  were  passed,  it  was  held  that  a  seam  which  was  unopened 
was  not  a  mine.'  So  it  has  been  held  that  the  engine  and  construc- 
tion equipment  at  the  opening  of  a  mine  are  not  a  part  of  a  mining 
plant  which  contributed  directly  to  the  mining  or  handling  of  coal,  so 
as  to  require  the  master  to  comply  with  the  statute  in  regard  to  hoist- 
ing machinery  in  mines.*  And  the  statute  does  not  apply  to  mines 
while  in  the  process  of  construction  and  before  they  have  reached 
that  stage  of  completion  at  which  they  might  be  put  to  one  of  the 
specified  uses.*  And  the  statute  is  not  applicable  to  a  tunnel  which 
is  being  driven  for  the  purpose  of  exploring  and  discovery,  no  coal 
having  been  found.^    But  it  is  not  necessary  that  the  process  of  min- 

strata,  which  excavations  are  ventilated   of  less  than  ten  persons  during  any  one 

by  one  general  air  current  or  a  division   twenty-four    hours     (Laws    of    1890-91, 

thereof,   and   connected  by   one   general    chap.  80,  §  22;  Rev.  Stat.  1899,  §2585). 

system    of    mine    railroads    over    which        i  Astry  v.  Ballard  (1678)  2  Mod.  193, 

coal  may  be  delivered  to  one  or  more   8  Mor.  Jlin.  Rep.  316. 

parties    outside    the    mine.      The   term       i  31  oore  v.  Bering  Coal  Co.  (1909)  242 

"anthracite  mine"  shall  include  any  coal   111.  84,  89  N.  E.  674. 

mine  not  now  included  in  the  bitumi-       5  Cox    v.    Mt.    Olive    &    S.    Coal    Co. 

nous  boundaries.  (1906)    127  111.  App.  24. 

^Colorado. — Stat.  Anno.  1911,  §  650.       ^  Hcmmingson  v.  Carbon  Hill  Coal  Co. 

The  provisions  of  the  coal  mines  act  (1911)  62  Wash.  28,  112  Pac.  1111. 
do  not  apply  to  a  mine  in  which  not  The  court  said:  "In  speaking  to  a  like 
more  than  ten  men  are  employed  during  question,  the  appellate  court  of  Illinois 
each   twenty-four   hours.  said,    in   Springside    Goal    Min.    Co.    v. 

Utah.— Comp.  Laws  1907,  §  1523.  The  Grogan,  53  111.  App.  60:  'It  is  argued 
provisions  of  the  Utah  mining  acts  do  that  the  object  and  purpose  of  the  stat- 
not  apply  to  or  affect  any  coal  or  hydro-  ute  was  to  guard  against  accidents  and 
carbon  mine  in  which  not  more  than  injuries  of  the  exact  kind  and  character 
six  men  are  employed  in  twenty-four  as  that  which  resulted  in  the  death  of 
hours.  the  husband  of  the   appellee,  and  that 

Washington. — Rem.  &  Bal.  Codes  &  her  case  is  clearly  within  the  reason 
Stats.  §  7374  (Laws  1897,  p.  61,  §  6).  and  spirit  of  the  enactment.  This  is  as 
No  coal  mine  shall  be  considered  a  coal  fully  true  of  pU  pits  or  holes  made  in 
mine  for  the  purpose  of  enumeration  in  the  earth,  and,  if  allowed  to  control, 
a  district  to  increase  the  number  of  in-  would  extend  the  operation  of  the  stat- 
spectors,  unless  ten  men  or  more  are  ute  to  pits  or  holes  by  which  it  was 
employed  at  one  time  in  or  about  the  designed  to  reach  and  open  lead  or  other 
mine;  nor  shall  mines  employing  less  mines  of  every  kind.  Pits  or  holes  in- 
than  ten  men  be  subject  to  the  provi-  tended  to  be  "used  as  salt  vtells,  or  to 
sions  of  this  act.  procure  water  for  stock  or  other   pur- 

West  Virginia. — Code  1906,  §  417 ;  poses,  where  employees  would  be  ex- 
Acts  of  1887,  chap.  50.  The  provision  of  posed  to  like  danger  as  that  which 
the  coal  mines  act  applies  only  to  coal  caused  death  in  the  case  at  bar,  would 
mines  in  which  ten  or  more  persons  are  be  equally  within  the  spirit  and  reason 
employed  in  a  period  of  twenty-four  of  the  statute.  The  general  assembly, 
hours.  however,  restricted  the  statute  to  coal 

Wyoming. — Comp.  Stat.  1910,  §  3529.  mines.  Courts  may  expound  statutes, 
The  provisions  of  this  chapter  shall  not  but  have  no  power  to  enact  them,  nor 
apply  to  any  mine  employing  an  average    to  extend  such  as  are  enacted  to  cases 
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ing  coal  sKall  have  actually  begun  before,  in  order  to  make  the 
statute  applicable.'' 

A  "mine"  has  been  held  to  include  any  siding  "adjacent  to  and 


which  it  might  seem  in  good  reason 
ought  to  be,  but  are  not,  included  with- 
in them.  All  authorities  agree,  it  is 
said  in  Sutherland  on  Statutory  Con- 
struction, §  235,  that  courts  cannot  cor- 
rect the  excesses  or  supply  omissions  in 
legislation.'  In  considering  the  applica- 
bility of  certain  instructions  such  as 
were  given  by  the  court  in  this  case,  and 
to  which  exceptions  were  taken,  the 
■court  said,  in  the  same  case:  'Each  of 
the  instructions  assumes  that  the  pit  or 
hole  in  which  the  deceased  was  working 
was  a  coal  mine,  and  each  declares  that 
the  statute  required  the  mouth  of  the 
pit  to  be  fenced.  Whether  it  was  a  coal 
mine  was  a  question  of  fact.  The  dec- 
laration alleged,  and  the  proof  indis- 
putably showed,  that  the  deceased,  when 
killed,  was  engaged  in  digging  the  earth 
in  the  bottom  of  a  pit  or  hole  which 
was  intended,  when  completed,  to  be 
used  as  the  shaft  of  a  coal  mine  which 
the  appellant  company  designed  to  open 
and  operate.  No  mine  was  being  oper- 
ated or  worked;  no  coal  had  been  mined; 
none  had  been  found  to  mine;  nor  was 
it  ever  shown  that  there  were  any  in- 
dications of  the  existence  of  coal  that 
the  pit  or  hole  would  ever  reach.'  The 
ordinary  definition  of  a  mine  is  familiar, 
but  a  coal  mine  has  not  been  so  fre- 
quently defined.  In  Westmoreland  Coal 
Co.'s  Appeal  (1877)  85  Pa.  344,  10  Mor. 
Min.  Eep.  394,  the  court  said:  'It  may 
be  conceded  that  the  term  "mine,"  when 
applied  to  coal,  is  generally  equivalent 
to  a  worked  vein,  for  by  working  the 
vein  it  becomes  a  mine.'  Just  when  a 
tunnel  or  shaft  may  develop  into  a  mine 
may  be  determined  with  reasonable  cer- 
tainty. In  Coal  Run  Coal  Co.  v.  Jones 
(1885)  19  111.  App.  365,  it  was  con- 
tended that  a  certain  shaft  was  not  a 
'coal  mine,'  and  that  the  statute  did  not 
apply.  The  facts  and  conclusion  of  the 
court  are  as  follows:  'The  Coal  Run 
Company  had  just  completed  an  exten- 
sion of  its  shaft  below  a  vein  of  coal 
that  it  had  been  working  and  mining, 
and  had  reached  and  dug  through  a 
lower  vein,  and  had  dug  several  feet 
below  it  for  the  purpose  of  collecting 
the  drainage  of  the  mine,'  and  the  opin- 
M.  &  S.  Vol.  v.— 367. 


ion  of  the  court  says,  'Workmen  were 
actually  engaged  in  mining  coal  from 
the  first  vein.  .  .  .  The  deceased 
himself  was  about  to  pick  up  and  place 
in  the  cage  a  lump  of  coal  sufficient  to 
justify  a  finding  that  the  place  was  a 
coal  mine,  within  the  meaning  of  the 
statute,  and  we  think  nothing  beyond 
that  is  or  was  intended  to  be  held.' " 

T  The  shaft  of  a  lead  mine,  which  is 
completed  and  has  a  tunnel  drivtn  from 
the  bottom  of  it  for  the  purpose  of  ar- 
riving at  the  ore,  although  no  ore  has 
yet  been  got  out,  is  a  "working  shaft" 
within  the  meaning  of  the  English  met- 
alliferous mines  regulation  act  1872, 
§  23,  subs.  10;  and  the  owners  of  the 
mine  are  liable  to  be  convicted  of  an 
offense  against  that  section,  if  the  men 
employed  in  the  mine  are  drawn  up  the 
shaft  in  a  bucket  unprovided  with 
guides.  Foster  v.  North  Bendre  Min. 
Co.  [1891]  1  Q.  B.  71,  60  L.  J.  Mag. 
Cas.  N.  S.  6,  63  L.  T.  N.  S.  458,  17  Cox, 
C.  C.  216,  55  J.  P.  103.  The  decision 
was  based  on  the  principle  that  the  dan- 
ger to  the  miners  is  the  same  whether 
the  mine  is  productive  or  not. 

"In  making  application  of  the  statute 
to  a  case  such  as  the  present,  where  a 
mine  is  being  opened  up,  and  the  min- 
ing of  coal  is  but  an  incident  to  the 
prosecution  of  necessary  development 
work,  the  true  construction  of  the  stat- 
ute leads  to  the  conclusion  that  the  men 
employed  in  mining  should  have  the  pro- 
tection of  the  statute  just  as  soon  as 
cages  conforming  to  the  specifications 
thereof  can  be  put  in  successful  opera- 
tion. To  require  the  mine  owner  to  in- 
stall them  at  a  time  when  they  vrould 
be  wrecked  or  disabled  by  the  expansive 
force  of  necessary  explosions  would  be 
unreasonable,  and,  on  the  other  hand,  to 
say  that  the  owner  may  delay  their  in- 
stallation until  such  time  as  mining 
becomes  the  chief,  and  not  the  inci- 
dental, object  of  the  operations,  might 
unnecessarily  deprive  miners  of  the  pro- 
tection of  a  wise  and  humane  law  during 
a  period  when  it  could  be  given  them." 
Welch  V.  Kansas  City  Midland  Coal  & 
Min.  Co.  (1910)  151  Mo.  App.  438,  132 
S.  W.  49  ( covers  to  cages ) , 
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belonging  to  the  mine."  '  The  bottom  of  the  shaft  where  the  cage- 
stops  to  let  men  off  to  go  to  their  respective  places  of  work  is  a  "land- 
ing," within  the  meaning  of  §  28  of  the  mines  and  miners  act.®  The- 
word  "sinking,"  as  used  in  Mont.  Rev.  Codes,  §  8536,  requiring  the 
use  of  steel  cages  equipped  with  doors  in  mine  shafts  over  300  feet 
deep,  except  when  such  cage  is  used  for  sinking  only,  does  not  in- 
clude the  cutting  of  stations,  so  as  to  relieve  the  operators  from 
providing  doors  to  the  cages  during  such  operations."  A  shaft  in 
which  the  work  of  excavation  is  finished  is  not  an  "excavation"  with- 
in the  meaning  of  the  Western  Australia  mines  regulation  act  1895 
(59  Vict.  No.  37,  §§  4,  23,  rules  8,  20,  28)  requiring  excavations 
to  be  safe.*^  A  similar  holding  has  been  made  in  reference  to  the- 
provisions  of  §  214,  subs.  9,  of  the  mining  act  of  1898,  which  pro- 
vides that  "every  drive  and  every  excavation  of  any  kind  in  con- 
nection with  the  working  of  a  mine  shall  be  securely  protected  and 
made  safe  for  persons  employed  therein."  '^ 

The  appliances  used  for  removing  coal  to  the  place  where  it  is- 
dumped  on  steam  cars  for  shipment  are  as  much  a  part  of  the  mine 
as  those  used  for  removing  it  to  the  place  where  it  is  dumped  for 
the  convenience  of  the  retail  trade. ^' 

A  complaint  under  the  Indiana  statute  is  bad  if  it  does  not  al- 
lege that  ten  or  more  men  worked  in  the  mine.^* 

i  Anderson    v.     Lochgelly     Coal     Go.  1905,  p.  1394)   defines  the  words  'mine'' 

(1904)   7  So.  Sess.  Cas.  Sth  series,  187.  and   'coal   mine'   to  mean   'any   and  all' 

9  Robertson    v.    Donk    Bros.    Coal    &  parts  of  the  property  of  a  mining  plant,. 

Coke  Co.    (1908)    143  111.  App.  391,  af-  on  the   surface  or   underground,   -which 

firmed  in   (1909)   238  111.  344,  87  N.  E.  contribute,  directly  or  indirectly,  under 

373.  one  management,  to  the  mining  or  han- 

1*  Osterholm  v.  Boston  d  M.   Consol.  dling  of  coal.'     It  is  just  as  necessary,. 

Copper  &  8.  Min.  Co.   (1910)   40  Mont,  and  the  provisions  of  the  act  referred  to- 

508,  107  Pac.  499.  as  certainly  require,  that  coal,  rock,  and 

11  Metcalf  V.  Great  Boulder  Proprie-  other  material  brought  up  by  way  of  the- 
tary  Gold  Mines  Co.  (1906)  3  Austr.  shaft  out  of  the  earth  shall  be  moved' 
Coram.  L.  R.  543.  away  from  the  shaft  as  that  they  shall 

12  Milne  v.  Bonnie  Dundee  Gold  Mines  be  brought  up  out  of  the  rooms  and  en- 
(1903)   Queensland  St.  Rep.  303.  tries  of  the  mine." 

18  Spring    Valley    Coal    Co.    v.    Greig  l*  L.  T.  Dickason  Coal  Co.  v.  Unver- 

(1907)  226  111.  511,  80  N.  E.  1042.    The  ferth  (1902)  30  Ind.  App.  546,  66  N.  E. 

court  said:     "Section  34  of  the  act  con-  759. 
cerning  mines  and  miners  (Hurd's  Stat. 


CHAPTER  LXXXI. 

STATUTES  RELATIVE  TO  THE  SAFETY  AND  HEALTH  OF  EMPLOYEES 
IN  OTHER  OCCUPATIONS. 

1892.  Statutes  relative  to  appliances  used  in  the  construction  of  buildings,  and 

to  completed  buildings. 
1892a.  Construction  and  eflfect  of  these  statutes. 
a.  Scaffolds. 
i.  Hoisting  machines. 

c.  Guarding  scaffoldings  or  dangerous  openings. 

d.  Construction  of  floors. 

1893.  Enactments  relative  to  rural  occupations. 

1894.  Enactments  relative  to  the  food  of  seamen. 

1892.  Statutes  relative  to  appliances  used  in  the  construction  of  build- 
ings, and  to  completed  buildings. —  In  a  number  of  jurisdictions  stat- 
utes have  been  passed  relative  to  the  safety  of  employees  engaged 
in  the  construction  or  repair  of  buildings  and  other  structures.  The 
most  comprehensive  of  these  have  provisions  relative  to  (1)  the 
safety  of  the  scaffolding  used;  (2)  the  stability  of  swinging  scaffolds; 
(3)  the  building  of  secondary  scaffoldings;  (4)  the  erection  of 
railings  around  openings  or  scaffoldings;  (5)  the  safety  of  the  hoist- 
ing apparatus;  (6)  the  laying  of  floors  as  the  work  progresses;  (7) 
the  installation  of  an  efficient  signaling  system;  (8)  an  efficient  sys- 
tem of  inspection. 

California. — Act  2141,  §  1.  Any  building  more  than  three  stories  high  in 
the  course  of  construction  shall  have  the  joists,  beams,  or  girders  of  each  and 
every  floor  below  the  floor  or  level  where  any  work  is  being  done,  or  about  to  be 
done,  covered  with  flooring  laid  close  together,  or  with  other  suitable  material, 
to  protect  workmen  engaged  in  such  building  from  falling  joists  or  girders,  and 
from  falling  bricks,  rivets,  tools,  and  other  substances  whereby  life  and  limb  are 
endangered. 

Penal  Code,  402c.  Misdemeanor  to  furnish  employee  knowingly  or  negligently 
■with  unsafe  scaffolding. 

lUinois.— Laws  of  1907,  p.  312,  §  1  (Hurd's  Rev.  Stat.  1908,  p.  1047).  All 
scaffolds,  hoists,  cranes,  stays,  ladders,  supports,  or  other  mechanical  contrivances 
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erected  or  constructed  by  any  person,  firm,  or  corporation  in  this  state,  for  the 
use  in  erection,  repairing,  alteration,  removal,  or  painting  of  any  house,  building, 
bridge,  viaduct,  or  other  structure,  shall  be  erected  in  a  safe  and  proper  manner, 
so  as  to  give  proper  and  adequate  protection  to  persons  employed  or  engaged 
thereon,  or  in  passing  under  or  by  the  same,  and  in  such  manner  as  to  prevent 
the  falling  of  materials  therefrom.  Scaffolding  or  staging  swung  from  an  over- 
head support  more  than  20  feet  from  the  ground  shall,  where  practicable,  have  a 
safety  rail  at  least  34  inches  from  the  floor  entirely  around  the  scaffold,  and  such 
scaffolding  or  staging  shall  be  fastened  so  as  to  prevent  the  same  from  swaying 
from  the  structure. 

Sec.  5.  In  the  erection,  repair,  etc.,  of  any  water  pipe,  standpipe,  tank,  smoke- 
stack, chimney,  tower,  steeple,  pole,  staff,  dome,  or  cupola,  when  the  use  of  a 
scaffold  or  other  similar  contrivance  is  required  or  used  at  a  height  of  32  feet, 
a  secondary  scaffold  shall  be  maintained. 

Sec.  6.  Provision  requiring  that  floors  shall  be  laid  whenever  the  walls  have 
been  erected  to  a  certain  number  of  stories. 

Sec.  7.  Elevating  machines  or  hoisting  apparatus  shall  be  securely  built  and 
properly  guarded. 

See.  7a.  A  complete  and  adequate  system  of  communication  by  signals  shall  be 
used  whenever  hoisting  appliances  are  used,  if  operated  by  other  than  hand  power. 

Indiana.— Burns's  Anno.  Stat.  §  3859;  Laws  1903,  p.  151.  In  the  construction 
of  buildings  three  stories  or  more  in  height,  the  construction  of  the  third  story, 
or  any  story  above,  shall  not  be  begun  until  a  flooring  upon  the  story  below  shall 
be  put  down. 

Sec.  3860.  Shafts  or  openings  for  elevating  machines  or  hoisting  apparatus  used 
in  the  construction  of  buildings,  etc.,  to  be  inclosed  by  a  barrier  at  least  4  feet 
high. 

Kansas.— Rev.  Stat.  1909,  §  4684.  That  whenever  it  shall  come  to  the  notice 
of  any  workman,  laborer,  or  mechanic  employed  in  the  construction,  repairing,  or 
painting  of  any  building,  tower,  tank,  or  other  structure,  or  of  any  other  person 
or  persons,  that  the  staging,  scaffolding,  stays,  or  other  appliances  used  for  the 
purpose  of  supporting  said  workmen,  etc.,  their  tools,  and  all  necessary  material, 
while  at  work  on  such  building,  etc.,  are  not  of  sufficient  strength  safely  to  carry 
the  weight  of  such  workmen,  etc.,  their  tools,  and  all  necessary  material,  while 
working  thereon,  or  if  any  elevator,  derrick,  or  hoist  used  for  the  purpose  of 
raising  or  lowering  workmen  or  material  to  be  used  in  the  aforesaid  construction, 
etc.,  is  not  of  sufficient  strength  to  do  the  work  required  of  it,  or  is  not  surround- 
ed by  the  proper  safeguards,  said  workmen,  laborers,  mechanics,  or  other  person 
or  persons  may  make  complaint  to  the  state  factory  inspector,  who  shall  forth- 
with inspect,  or  cause  to  be  inspected  by  his  assistant  or  deputy,  such  insufficient 
staging,  etc.,  used  in  the  said  construction,  etc.,  and  if  found,  upon  inspection, 
to  be  insufficient  and  unsafe,  or  not  properly  surrounded  by  safeguards,  it  shall 
be  his  duty  then  and  there  to  notify  the  contractor,  owner,  superintendent,  or 
person  in  charge  of  the  construction,  etc.,  of  said  building,  etc.,  of  the  conditions 
of  such  staging,  etc.  It  shall  then  become  incumbent  upon  the  said  contractor, 
etc.,  having  in  charge  the  said  construction,  etc.,  having  been  so  notified,  im- 
mediately to  reconstruct,  repair,  strengthen,  or  cause  to  be  reconstructed, 
repaired,  or  strengthened,  such  defective  staging,  etc.,  and  put  in  place  and  main- 
tained, or  cause  to  be  put  in  place  and  maintained,  such  railing  or  other  safe- 
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guards  as  may  be  deemed  necessary  by  the  said  inspector,  his  assistant  or  deputy, 
to  bring  the  appliances  safely  within  the  provisions  of  this  act. 

See.  4685.  A  penalty  is  imposed  for  a  violation  of  the  statute. 

Louisiana.— Laws  1908  (p.  384)  No.  264,  §  6.  Scaffoldings  for  workmen  en- 
gaged on  buildings  in  course  of  erection  are  to  be  made  safe. 

Maryland.— Pub.  Gen.  Laws  1904,  §§  77,  78;  Laws  1894,  chap.  158.  Scaffold- 
ing used  in  the  construction,  altering,  repairing,  or  painting  of  buildings  within 
the  limits  of  any  city  or  town,  to  be  made  safe  and  not  dangerous  to  life  and  limb 
of  any  persons. 

Sec.  79.  All  swinging  and  stationary  scaffolding  shall  be  so  constructed  as  to 
bear  three  times  the  maximum  weight  required  to  be  dependent  from  or  placed 
thereon  when  in  use,  and  not  more  than  one  man  shall  be  allowed  on  a  given  scaf- 
fold to  each  tackle,  and  each  man  shall  be  provided  with  a  life  line  suflSciently 
strong  to  bear  twice  his  weight,  secured  independently  of  the  other  scaffolding. 

Minnesota.— Rev.  Laws  1905,  §  1815;  Laws  1903,  chap.  397.  Every  hoist- 
ing apparatus  used  in  the  construction  of  any  building  shall  be  securely 
guarded. 

Missouri.— Rev.  Stat.  1909,  §  7843.  All  scaffolds  or  structures  used  in  or 
for  the  erection,  repairing,  or  taking  down  of  any  kind  of  building  shall  be  well 
and  safety  supported,  and  of  sufficient  width,  and  so  secured  as  to  insure  the 
safety  of  persona  working  thereon,  or  to  prevent  the  falling  of  sucb  materials  or 
articles  as  may  be  used,  placed,  or  deposited  thereon.  All  persons  engaged  in 
the  erection,  repairing,  or  taking  down  of  any  kind  of  building  shall  exercise 
due  caution  and  care  so  as  to  prevent  injury  or  accident  to  those  at  work  or 
near  by.     (Rev.  Stat.  1899,  §  6477.) 

St.  Louis  Rev.  Ordinances,  §  165.  It  shall  be  the  duty  of  the  person  or 
persons  having  charge  of  the  construction  of  any  building  hereafter  erected, 
to  have  the  joists  or  girders  of  each  floor  above  the  second  floor  covered  with 
scaffold  boards  or  other  suitable  material  as  the  building  progresses,  so  as 
sufficiently  to  protect  the  workmen  either  from  falling  through  such  joists  or 
girders,  or  to  protect  the  workmen  or  others  who  may  be  under  or  below  each 
floor  from  falling  bricks,  tools,  or  other  substances,  whereby  accidents  happen, 
injuries  occur,  and  life  and  limb  are  endangered. 

Nebraska.— Comp.  Stat.  1911,  §  3793o.  Provisions  in  respect  to  scaffolds, 
hoists,  etc.,  similar  to  the  Illinois  statute  set  out  above. 

Sec.  3793s.  Any  person,  firm,  or  corporation  in  this  state  hiring,  employing, 
or  directing  another  to  perform  labor  of  any  kind  in  the  erecting,  altering, 
repairing,  or  painting  of  any  water  pipe,  standpipe,  tank,  smokestack,  chimney, 
tower,  steeple,  pole,  staff,  dome,  or  cupola,  when  the  use  of  any  scaffolding, 
staging,  swing,  hammock,  support,  temporary  platform,  or  other  similar  con- 
trivance is  required  or  used  in  the  performance  of  such  labor,  shall  keep  and 
maintain  at  all  times  while  such  labor  is  being  performed,  and  such  mechanical 
device  is  in  use  or  operation,  a,  safe  and  proper  scaffold,  stay,  support,  or  other 
suitable  device,  not  less  than  sixteen  (16)  feet  below  such  working  scaffold, 
staging,  swing,  hammock,  support,  or  temporary  platform,  when  such  work  is 
being  performed  at  a  height  of  thirty-two   (32)  feet  or  more.     (§5.) 

Sec.  3793t.  Where  the  floors  are  to  be  arched  between  the  beams  thereof,  or 
where  the  floors  or  filling  in  between  the  floors  are  fireproof  material  or  brick- 
work   the  flooring  or  filling  in  is  to  be  completed  as  the  building  progresses,  to 
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within  at  least  two  tiers  or  beams  below  that  where  the  ironwork  is  being 
erected;  otherwise,  under  flooring  or  a  safe  temporary  floor  on  each  story  shall 
be  laid  as  the  building  progresses,  to  within  at  least  two  stories  or  floors  below 
the  story  where  the  worlj  is  being  performed.  If  the  floor  beams  are  of  iroa 
or  steel,  the  entire  tier  of  iron  or  steel  beams  on  which  the  structural  iron  or 
steel  work  is  being  erected,  shall  be  planked  over  except  such  spaces  as  may 
be  reasonably  required  for  the  proper  construction  of  such  iron  or  steel  work, 
and  for  the  raising  or  lowering  of  materials,  or  as  may  be  designated  by  the 
plans  and  specifications  for  stairways  and  elevator  shafts.     (§6.) 

Sec.  3793u.  Shafts  or  openings  for  elevating  machines  or  hoisting  apparatus 
to  be  inclosed  on  all  sides  by  a  barrier  at  least  8  feet  high;  such  elevating  ma- 
chine or  hoisting  apparatus  to  be  placed  on  ground  if  possible,  and  if  not,  its 
f  ound^jfbn  must  be  capable  of  sustaining  twice  the  weight  of  such  machine.   ( §  7. ) 

Sei.  3793v.  Elevating  machines  or  hoisting  apparatus  operated  or  controlled 
by  other  than  hand  power,  used  in  the  construction,  alteration,  or  removal  of 
any  building  or  other  structure,  to  be  provided  with  a  complete  and  adequate 
system  of  communication  by  means  of  signals.    (§8.) 

Sec.  3793w.  Architects  and  draftsmen  shall  provide  their  specifications  and 
drawings  in  accordance  with  the  provisions  of  the  act,  under  penalty. 

Sec.  3793x.  Penalty  for  any  violation  of  the  act  by  owner,  contractor,  sub- 
contractor, foreman,  or  other  person  having  in  charge  the  erection,  etc.,  of  any 
building  or  other  structure  within  the  provisions  of  the  act. 

New  York. —  Labor  Law  1909,  §  18  (as  amended  Laws  1911,  chap.  693).  A 
person  employing  or  directing  another  to  perform  labor  of  any  kind  in  the 
erection,  repairing,  altering,  or  painting  of  a  house,  building,  or  structure,  shall 
not  furnish  or  erect,  or  cause  to  be  furnished  or  erected,  for  the  performance  of 
such  labor,  scafi^olding,  hoist,  stays,  ladders,  or  other  mechanical  contrivances 
which  are  unsafe,  unsuitable,  or  improper,  and  which  are  not  so  constructed, 
placed,  and  operated  as  to  give  proper  protection  to  the  life  and  limb  of  a  person 
so  employed  or  engaged.  Scafl"olding  or  staging  swung  or  suspended  from  an 
overhead  support,  or  erected  with  stationary  supports,  more  than  20  feet  from 
the  ground  or  floor,  except  scaffolding  wholly  within  the  interior  of  a  building 
and  which  covers  the  entire  floor  space  of  any  room  therein,  shall  have  a  safety 
rail  of  suitable  material,  properly  bolted,  secured,  and  braced,  rising  at  least 
34  inches  above  the  floor  or  main  portions  of  such  scaffolding  or  staging,  and 
extending  along  the  entire  length  of  the  outside  and  the  ends  thereof,  with  such 
openings  as  may  be  necessary  for  the  delivery  of  materials,  and  properly  at- 
tached thereto,  and  such  scaffolding  or  staging  shall  be  so  fastened  as  to  prevent 
the  same  from  swaying  from  the  building  or  structure. 

Sec.  19.  Provisions  in  regard  to  the  inspection  of  scaffolding  and  the  en- 
forcement of  the  statute  by  the  labor  commissioner. 

New  York  Labor  Law,  §  20.  Floors  in  buildings  under  construction  must  be 
laid  as  the  building  progresses  to  not  less  than  three  tiers  of  beams  below  that 
on  which  the  ironwork  is  being  erected.  Temporary  floors  are  to  be  laid  where 
floor  beams  are  of  iron  or  steel.  Elevator  shafts  or  openings  on  each  floor  shall 
be  inclosed  or  fenced.  If  the  building  is  more  than  five  stories  in  height,  no 
lumber  or  timber  needed  for  such  construction  shall  be  hoisted  or  lifted  on  the 
outside  of  the  building.     (As  amended.  Laws  1911,  chap.  693.) 

Earlier  enactments.  Laws  1891,  chap.  214;  Laws  1897,  chap.  415. 
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Ohio.— Gen.  Code,  §§  12,593,  12,594.  Suitable  and  proper  scaffolding,  hoists, 
latays,  ladders,  and  other  mechanical  contrivances  are  to  be  provided.  Swinging 
scaflfolding  or  staging  more  than  20  feet  from  the  ground  floor  must  be  provided 
with  a  safety  rail  at  least  34  inches  above  the  scaffold,  which  is  capable  of  sus- 
taining the  weight  of  a  man's  body. 

Sec.  12',576.  Counter  floors  are  to  be  placed  on  joists  as  soon  as  they  are  laid 
in  the  construction  of  buildings. 

Oklahoma.— Comp.  Laws,  1909,  §  4047  (Laws  1907-8,  p.  519).  Provision 
relative  to  scaffolds,  hoists,  etc.,  similar  to  the  Illinois  statute  set  out  above. 

Sec.  4048  (Laws  of  1907-8,  p.  519).  In  the  erection  of  iron  or  steel  frame 
buildings,  each  story  shall  be  floored  as  erected. 

Oregon.-  The  statute  adopted  by  the  people  of  Oregon  on  November  8,  1910, 
Ijy  virtue  of  the  initiative  power  vested  in  them  by  the  state  Constitution,  pro- 
vides as  follows:  §  1.  All  owners,  contractors,  subcontractors,  corporations,  or 
persons  whatsoever  engaged  in  the  construction,  repairing,  alteration,  removal  or 
painting  of  any  building,  bridge,  viaduct,  or  other  structure,  or  in  the  erection 
or  operation  of  any  machinery,  or  in  the  manufacture,  transmission,  and  use  of 
■electricity,  or  in  the  manufacture  or  use  of  any  dangerous  appliance  or  substance, 
«rhall  see  that  all  metal,  wood,  rope,  glass,  rubber,  gutta  percha,  or  other  ma- 
terial whatever,  shall  be  carefully  selected  and  inspected  and  tested  so  as  to  detect 
any  defects,  and  all  scaffolding,  staging,  false  work,  or  other  temporary  structure 
shall  be  constructed  to  bear  four  times  the  maximum  weight  to  be  sustained  by 
said  structure,  and  such  structure  shall  not  at  any  time  be  overloaded  or  over- 
■crowded;  and  all  scaffolding,  staging,  or  other  structure  more  than  twenty  feet 
from  the  ground  or  floor  shall  be  secured  from  swaying  and  provided  that  a  strong 
and  efficient  safety  rail  or  other  contrivance  so  as  to  prevent  any  person  from 
falling  therefrom. 

Pennsylvania.-  Purdon's  Dig.  Supp.  1905-1909,  p.  5737,  §§  84  et  seq.; 
Laws  1907,  P.  L.  81,  §§  1  et  seq.  General  provisions  concerning  the  safety  of 
scaffolds  and  all  similar  appliances  used  in  cities  of  the  first,  second,  and  third 
•class  in  the  state. 

Wisconsin.—  Sanborn  &  S.  Stat.  Supp.  1906,  §  1636-81 ;  Acts  of  1901,  chap. 
257.  Regulation  of  scaffoldings  and  other  appliances  used  in  erecting  buildings 
■or  other  structures. 

Sec.  1636-83.  Flooring  to  be  laid  as  work  progresses;  openings  for  hoisting 
machines  to  be  guarded. 

Quebec. —  Rev.  Stat.  1909,  §  3791.  Every  contractor  or  builder  who  makes 
use  of  a  scaffolding  at  least  15  feet  high  shall  obtain  a  certificate  of  inspection 
signed  by  one  or  other  of  certain  designated  officials. 

Sec.  3794.  The  inspectors  of  industrial  establishments  are  authorized  to  in- 
spect scaffolding,  to  condemn  such  as  they  think  dangerous,  and  to  prosecute  of- 
fenders against  the  provisions  of  the  statute. 

In  a  few  jurisdictions  there  are  statutes  relative  to  the  safety 
of  buildings  when  completed. 

Illinois.— Kurd's  Rev.  Stat.  1908,  p.  1047;  Laws  1907,  p.  312,  §  2.  In  build- 
ings other  than  private  residences,  where  the  distance  between  the  inclosing  walls 
is  more  than.24  feet,  proper  supports  for  the  joists  shall  be  provided,  and  the 
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floors  shall  be  so  constructed  as  to  bear  a  live  load  of  50  pounds  for  every  square 
foot  of  surface,  outside  of  the  weight  of  the  permanent  structure  itself. 

Nebraska — Comp.  Stat.  1911,  §  3793p.  Provisions  similar  to  those  in  the 
Illinois  statute. 

Ohio. —  Gen.  Code,  §  12,581.  All  floors  to  be  capable  of  sustaining  a  live  load 
of  100  pounds  per  square  foot  with  a  safety  factor  of  5. 

§§  12,582-12,588.  Elaborate  provisions  with  respect  to  the  strength  of  the 
walls,  buttresses,  roof,  etc. 

Pennsylvania.— Laws  1905,  No.  226,  §  11.  There  shall  not  be  in  any  manu- 
facturing establishment  machinery  in  excess  of  the  sustaining  power  of  the 
floors   and  walls  thereof. 

1892a.  Construction  and  effect  of  these  statutes. — a.  Scaffolds. — 
(As  to  the  applicability  of  the  maxim  res  ipsa  loquitur  to  the  fall 
of  a  scaffold  under  the  New  York  statute,  see  §  1601,  ante.)  The 
statutes  relative  to  scaffolding  are  to  be  "liberally  construed"  as 
being  "remedial."  ^  They  impose  a  non-delegable  duty  upon  the 
master,*  and  this  duty  is  continuous.' 

Before  the  enactment  of  the  New  York  statute  relative  to  scaf- 
folding, it  had  been  held  that  a  staging  or  scaffolding  erected  for 
workmen  was  not  a  place  in  which  to  do  their  work,  but  an  appliance 
or  instrumentality  by  means  of  which  the  work  was  to  be  done,  so 
that  when  the  master  had  exercised  reasonable  care  in  the  selection 
of  competent  fellow  workmen  and  suitable  materials  for  the  proper 
construction  of  the  appliance,  he  was  not  liable  for  injuries  sus- 
tained by  one  workman  through  the  fault  or  negligence  of  another. 
But  the  statute  of  1897  established  a  different  rule  in  specified 
instances  where  the  employer  assumes,  or  is  charged  with,  the  duty 
of  furnishing  scaffolding  for  the  use  of  his  employees.*     In  some 

1  Zeller,  McGlellan  d   Go.  v.   Tinardi   tain    it    in    such    condition    during    the 
(1908)   42  Ind.  App.  232,  85  N.  E.  378;    work.     Healy  v.  Burlce  (1901)   35  Misc. 
Lockhart  v.  Hoffman   (1910)   197  N.  Y.   384,  71  N.  Y.  Supp.  1027. 
331,  90  N.  E.  943.  4  The   labor   law   of   1897,   chap.   415, 

ZGombert  v.  McKay  (1911)  201  N.  §§  18  and  19,  enlarged  the  dutv  of  the 
y.  27,  30,  42  L.R.A.(N.S.)  — ,  94  N.  master  or  employer,  and  extended  it  to 
E.  186;  Gummmgs  v.  Kenny  (1910)  97  responsibility  for  the  safety  of  the  scaf- 
App.  Div.  114,  89  N.  Y.  Supp.  579;  fold  itself,  and  thus  for  the  want  of 
Siversen  v.  Jenis  (1905)  102  App.  Div.  care  in  the  details  of  its  construction. 
313,  92  N.  Y.  Supp.  382;  Bagghlad  v.  Stewart  v.  Ferguson  (1900)  164  N.  Y> 
Brooklyn  Heights  R.  Go.  (1907)  117  553,  58  N.  E.  662.  The  court  said- 
App.  Div.  838,  102  N.  Y.  Supp.  1039;  "This  section  differs  from  §  1,  ehapter 
Anderson  v.  Milliken  (1908)  123  App.  314,  Laws  of  1885,  in  this  respect:  That 
Div.  614,  108  N.  Y.  Supp.  61.  section  provides  for  the  punishment  of 

3Berthelson  v.  Gahler  (1906)  111  knowingly  or  negligently  doing  the  acts 
App.  Div.  143,  97  N.  Y.  Supp.  421;  mentioned  in  this  section.  This  section 
Buckley  v.  Beinhauer  (1910)  136  App.  omits  the  words  'knowingly  or  negli- 
Div.  540,  121  N.  Y.  Supp.  180.  gently,'  and  declares  that  the  acts  shall 

An  employer  is  not  only  bound  to  not  be  done.  The  plaintiff  would  have 
furnish  a  safe  scaffold,  but  must  main-   to  prove  either  knowledge  or  actual  neg- 
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cases  in  the  lower  courts,  it  has  been  held  that  the  master  is  not 
liable  for  defects  in  the  material  of  a  scaffolding,  which  could  not 
have  been  discovered  by  reasonable  inspection.*  But  this  view 
appears  to  be  inconsistent  with  a  subsequent  decision  of  the  court 
of  appeals  quoting  and  expressly  approving  an  earlier  decision  which 
stated  that  the  employer's  knowledge  was  immaterial ;  ^  and  a  still 


ligence  under  the  earlier  act,  and  the 
defendant,  no  doubt,  could  invoke,  for 
his  protection  upon  the  charge  of  negli- 
gence, the  distinction  between  his  neg- 
ligence and  that  of  his  servants  as  laid 
down  in  the  case  of  Butler  v.  Tcmm- 
send  (1891)  126  N.  Y.  105,  26  N.  E. 
1017.  This  probably  explains  why  the 
earlier  act  was  not  noticed  in  Butler  v. 
Townsend;  Eimmer  v.  Weber  (1897)  151 
N.  Y.  417,  56  Am.  St.  Rep.  630,  45  N. 
E.  860,  and  in  the  cases  in  the  appellate 
division  cited  by  the  appellant.  Section 
18  is  a-  positive  prohibition  laid  upon 
the  master,  without  exception  upon  ac- 
count of  his  ignorance  or  the  careless- 
ness of  his  servants.  The  evidence  tend- 
ed to  show  that  this  scaifold  was  not 
overloaded,  but  was  bearing  the  weight 
usually  required  in  the  performance  of 
the  labor  for  which  it  was  an  appliance. 
Prima  facie  it  was  so  constructed  as  to 
bear  less  than  one  fourth  the  weight 
required  by  §  19.  Its  fall,  in  the  ab- 
sence of  evidence  of  other  producing 
cause,  points  to  the  omission  of  the  duty 
enjoined  by  the  statute  upon  the  de- 
fendant to  the  plaintiff  in  its  construc- 
tion, and  points  to  it  with  that  reason- 
able certainty  which  usually  tends  to 
produce  conviction  in  the  mind  in  trac- 
ing events  back  to  their  causes,  and 
thus  creates  a  presumption.  It  is  cir- 
cumstantial evidence,  and  if  it  does  con- 
vince the  jury,  it  justifies  their  verdict." 

The  rule  that  the  duty  of  a  master  to 
his  servants,  where  the  details  of  the 
construction  of  a  scaflold  for  their  use 
have  been  intrusted  to  his  servants,  is 
fully  performed  by  the  furnishing  of 
proper  materials  for  the  construction  of 
a  scaffold,  has  been  changed  by  §  18  of 
the  labor  law.  Holloway  v.  UoWilUams 
(1904)  97  App.  Div.  360,  89  N.  Y.  Supp. 
1074. 

"The  purpose  of  the  statute  was  to 
insure  greater  protection  and  security 
for  workmen.  The  courts  have  estab- 
lished the  rule  already  referred  to,  that 
an  employer  might  relieve  himself  from 
any  personal  responsibility  in  the  con- 


struction of  a  scaffold.  This  statute  re- 
voked such  rule,  and  placed  upon  him 
the  obligation  of  a  personal  duty  to  ex- 
ercise proper  care  to  make  any  such 
construction  safe  for  the  men  who  might 
be  called  to  go  upon  it.  The  underlying 
thought,  of  course,  was  that  a  scaffold,, 
by  its  very  nature,  would  be  raised  a 
greater  or  less  distance  from  the  ground,, 
and  that  a  faulty  or  negligent  construc- 
tion causing  it  to  give  way  would  in 
many  cases  result  in  serious  injuries  to- 
those  who  were  upon  it.  The  injury  of 
workmen  falling  by  reason  of  defective- 
scaffolds  was  the  thing  to  be  avoided- 
It  was  an  entirely  immaterial  circum- 
stance before  this  general  purpose, 
whether  the  scaffold  should  happen  to. 
be  around  a,  house,  a  barn,  a  vessel,  or 
a  flag  pole.  If  it  fell  40  feet,  the  man 
upon  it  would  be  injured  in  one  case  as 
readily  as  in  the  other,  and  it  was. 
against  that  injury  that  the  legislature- 
sought  to  guard  by  imposing  additional 
responsibilities  upon  the  employer  in 
favor  of  the  employee."  Chaffee  v. 
Umon  Dry  Dock  Co.  (1902)  68  App. 
Div.  578,  73  N.  Y.  Supp.  908. 

Prior  to  the  enactment  of  this  statute- 
a  master  was  not  liable  for  injuries  to  a 
mechanic  resulting  from  a  negligent  use, 
or  selection  from  a  proper  supply  fur- 
nished by  the  master,  of  material  for 
a  scaffold  which  it  was  the  duty  of  such 
mechanic  and  his  fellow  mechanics  to- 
construct.  Banzhaf  v.  Ludwig  (1899) 
28  Misc.  496,  59  N.  Y.  Supp.  535,  re- 
versing (1899)  27  Misc.  821,  57  N.  Y. 
Supp.  828   (see  §§  1545-1547,  ante). 

5  Pettersen  v.  Bahtjen's  American 
Composition  Co.  (1908)  127  App.  Div. 
32,  111  N.  Y.  Supp.  329.  See  also  Lo- 
renzo V.  FaAllace  (1909)  132  App.  Div. 
103,  116  N.  Y.  Supp.  326. 

6  In  Caddy  v.  Interboroug-h  Rapid 
Transit  Co.  (1909)  195  N.  Y.  418,  3a 
L.R.A.(N.S.)  30,  88  N.  E.  748,  the  court 
said:  "In  considering  this  statute  in 
the  case  of  Stewart  v.  Ferguson,  [note 
4,  sttpro]  this  court  holds  that  §  18  lays 
upon  the  master  a  positive  prohibition. 
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more  recent  decision  in  an  inferior  court  held  that  the  statute  elim- 
inated all  questions  of  mere  negligence  on  the  part  of  the  master, 
and  he  was  liable  although  the  defects,  if  any  did  in  fact  exist,  were 
latent  and  not  discoverable  by  inspection.' 

In  a  Federal  case  it  was  held  that  the  fundamental  condition  of 
■the  application  of  the  Ohio  statute  is  the  negligence  of  the  master.' 
While  it  may  be  said  that  in  one  sense  this  is  true,  even  under  the 
ISTew  York  decisions,  it  is  to  be  remembered  that  in  New  York  the 
test  of  such  negligence  is  the  furnishing  of  a  scaffold  or  other  ap- 
pliance which  is  unsafe. 

It  has  frequently  been  held  that  the  statute  enures  not  only  to  the 
benefit  of  the  master's  servants,  but  of  all  other  persons  who  may 
rightfully  use  it.' 

An  employee  who  deliberately  approved  a  plan  devised  by  his 
fellow  servants  for  the  construction  and  support  of  a  scaffold,  and 
assisted  in  the  construction  thereof  in  accordance  with  such  plan, 
and  knew  fully  the  materials  and  manner  of  construction,  assumed 
the  risks  of  any  defects  therein.^"     The  statute  does  not  make  the 

•from  the  violation  of  which  neither  his  Co.  v,  Sesher   (1909)    96  C.  C.  A.  665, 

own   ignorance  nor  the  carelessness   of  172  Fed.  1022. 

his  servants  will  shield  him.  In  that  9  The  purpose  of  the  legislature  was 
case  the  statute  as  it  now  stands  was  to  impose  the  duty  of  constructing  safe 
compared  with  the  provisions  of  an  scaffoldings  in  and  about  buildings  in 
■earlier  one  (Laws  1885,  chap.  314,  the  course  of  construction,  for  the  use 
§  1),  under  which  the  master  was  of  those  who  might  be  employed  in  the 
charged  with  responsibility  for  'know-  general  work,  and  that  a  failure  on  the 
ingly  and  negligently'  furnishing  defec-  part  of  the  master,  by  which  any  em- 
tive  scaffolding,  etc.,  and  the  decision  ployee  sustained  injury,  operates  to 
was  predicated  upon  the  obvious  pur-  give  a  cause  of  action,  even  though  the 
pose  of  the  legislature  to  impose  upon  person  so  injured  was  not  necessarily 
-the  employer  the  affirmative  and  im-  upon  such  platform.  Swenson  v.  Wil- 
perative  duty  to  furnish  to  his  em-  son  &  B.  Mfg.  Co.  (1905)  102  App.  Div. 
ployees  stagings  and  scaffoldings  for  477,  92  N.  Y.  Supp.  849,  aflBrmed  in 
certain  purposes  that  are  safe,  .suitable,  (1906)  186  N.  Y.  555,  79' N.  E.  1116. 
and  proper,  regardless  of  the  employer's  The  provisions  of  a'  statute  requiring 
knowledge  or  negligence  m  the  matter,  a  master  to  furnish  a  safe  scaffolding 
This  IS  absolute  and  unequivocal,  ^pply  not  only  to  his  immediate  em 
Whenever  j.  scaffold  is  furnished  or  ployees,  but  to  all  others  lawfullv  using 
caused  to  be  furnished  by  an  employer,  ^he  .same.  Huston  v.  Dobson  '(1910) 
to  be  used  in  erecting,  repairing,  alter-  jgg  ^  p;  gio,  123  N.  Y.  Supp.  892. 
me,  or  painting  a  house,  building,  or  »  ,  j.  j.  •  ,.  ,  ,  ^;  . 
fltmcture,  it  must  be  safe,  suitablef  and  .  ^  g^f^^-^l  contractor  is  liable  for  in- 
proper,  or  the  employer  is  liable."  ^^""^^^  *«  a"  employee  of  a  subcontract- 

1  Smith  V.  Variety  Iron  d  Steel  Go.  °'"'  caused  by  defects  m  the  scaffolding 

(1911)    72  Misc.  537,  130  N.  Y.  Supp.  furnished  by  the  general  contractor,  as 

■217,    following    the    Caddy    Case,    and  ^he  statute  enures  to  the  benefit  of  any 

holding     the     Pettersen     and     Lorenzo  person   lawfully   engaged   in   the   work. 

<7a*as  to  be  contrary  to  the  clear  ruling  Quigley   v.    Thatcher    (1911)    144   App. 

of  the  highest  court.  Div.  710,  129  N.  Y.  Supp.  170. 

^Nohle  V.  C.  Crane  &  Co.   (1909)   94       W  Gomhert  v.  McKay    (1911)    201  N 

C.  C.  A.  423,  169  Fed.  55;   C.  Crane  d  Y.  27,  42  L.R.A.(N.S.)    1234    94  N    e' 
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master  liable  for  injuries  caused  by  a  defective  scaffold  where  the 
men  who  were  to  use  it  constructed  it  themselves,  and  he  did  not 
furnish  it  to  them  as  a  completed  scaffold ;  ^^  it  applies  only  to  a 
•completed  structure ;  ^^  and  the  statute  does  not  require  the  master 
to  superintend  the  mere  details  of  removing  and  reconstructing  a 
scaffold.  '  If  a  ladder  as  furnished  by  a  master  was  safe,  he  cannot 
be  held  for  a  violation  of  §  18  of  the  labor  law,  because  the  ladder 
slipped  while  the  employee  was  using  it,  if  the  latter  placed  it  in 
position  himself." 

But  the  mere  fact  that  the  plaintiff  and  his  fellow  servants  par- 
took in  the  work  of  constructing  the  scaffold  will  not  relieve  the 
master,  if  they  were  working  under  the  direct  orders  of  the  master 
•or  his  agent.'* 


186,    affirming     (1909)     134    App.    Div. 
■970,  139  N.  Y.  Supp.  1126. 

'i-^Rotondo  V.  Smyth  (1904)  92  App. 
TDiv.  153,  86  N.  Y.  Supp.  1303;  Wil- 
liams V.  Ransom  (1911)  234  Mo.  55, 
136  S.  W.  349. 

In  Stokes  v.  A^eu?  York  L.  Ins.  Co. 
(3906)  112  App.  Div.  77,  98  N.  Y. 
Supp.  135,  it  was  held  that  a  servant 
"who  was  one  of  a  corps  of  men  hired 
to  clean  and  keep  a  building  in  repair, 
and  who  was  hurt  by  the  falling  of  a 
temporary  platform,  an  appliance  neg- 
ligently put  up  on  horses  by  fellow 
servants,  could  not  recover. 

The  Missouri  statute  relative  to  scaf- 
folds (Rev.  Stat.  1909,  §  7843)  was  not 
intended  to  enure  to  the  benefit  of  work- 
men, fellow  servants  of  each  other, 
•charged  with  the  duty  of  selecting 
sound  material  from  a  mass  of  other 
material,  and  engaged  in  the  matter  of 
erecting  a  scaffold  out  of  such  selected 
material.  The  primary  object  of  this 
law  was  that  scaffolding  should  be  so 
safely  built  that  others  having  no  part 
in  its  building,  and  in  nowise  respon- 
sible for  its  safe  construction,  when 
tailed  upon  to  use  such  scaffolding, 
might  not  be  injured.  Forbes  v.  Dunna- 
vant  (1906)  198  Mo.  393,  233,  95  S.  W. 
fl34. 

The  fact  that  the  servant  who  erected 
•the  scaffold,  and  the  servant  who  was 
injured,  were  both  engaged  in  the  same 
work  for  which  the  scaffolding  was  used, 
•did  not  make  them  fellow  servants  so 
that  the  master  was  relieved  from  lia- 
bility for  such  injuries.  Kuss  v.  Freid 
(3900)  32  Misc.  628,  66  N.  Y.  Supp. 
487. 


18  In  Pursley  v.  Edge  Moor  Bridge 
Works  (3900)  56  App.  Div.  73,  67  N. 
Y.  Supp.  719,  affirmed  in  (1901)  168  N. 
Y.  589,  60  N.  E.  1119,  the  statute  was 
held  to  have  reference  to  a  completed 
scaffold  only,  and  not  to  one  in  process 
of  erection.  And  to  the  same  effect  was 
the  decision  in  Welk  v.  Jackson  Ar- 
chitectural Iron  Works  (1906)  184  N. 
Y.  539,  76  N.  E.  1136,  the  court  adopt- 
ing the  dissenting  opinion  in  the  court 
below  (1904)  98  App.  Div.  247,  90  N. 
Y.  Supp.  541. 

13  In  Button  v.  Holdrook,  C.  &  D. 
Contracting  Co.  (1905)  339  Fed.  734, 
the  court  said  that  the  act  did  not  re- 
quire the  master,  after  furnishing  a 
safe  scaffold,  to  see  that  his  servants 
used  proper  care  in  removing  it  and  in 
re-erecting  it. 

"It  was  not  the  duty  of  the  master 
to  stand  around  and  wait  for  the  work 
to  be  done  up  to  a  certain  point,  and 
then  to  construct  a  scaffolding  that  the 
work  might  be  completed.  He  had  done 
his  duty  when  he  had  furnished  the 
materials  and  competent  fellow  serv- 
ants for  performing  the  work  in  hand, 
and  the  construction  of  this  scaffolding 
was  as  much  a  detail  of  the  work  as 
would  be  the  placing  of  the  boards  and 
nailing  them  in  position."  Sutherland 
V.  Ammann  (3906)  132  App.  Div.  332, 
335,  336,  98  N.  Y.  Supp.  574. 

iiSeredinski  v.  Balaban  (1909)  136 
App.  Div.  20,  320  N.  Y.  Supp.  122. 

IS  A  scaffolding  built  by  the  plaintiff 
and  his  fellow  workmen  under  the  di- 
rection of  the  master's  superintendent 
is  one  furnished  by  the  master,  within 
the  meaning  of  the  statute.    Berthelson 
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That  a  support  to  a  scaffold  consisting  of  a  thin  piece  of  wood, 
and  extending  from  the  ground  to  about  3  feet  above  the  flooring 
of  the  scaffold,  broke  when  an  employee  on  the  scaffold  fell  and 
grasped  it  to  sustain  him,  in  consequence  of  which  he  fell  to  the 
ground  and  was  injured,  is  not  evidence  that  the  scaffold  was  un- 
safe.^' The  fact  that  one  of  several  planks  3  inches  thick  and  12 
inches  wide,  which  rested  on  horses  10  or  12  feet  apart,  sagged  as 
the  employee  stepped  on  it,  while  throwing  a  shovelful  of  cement 
from  a  wheelbarrow,  which  caused  the  barrow  to  tip  over  and  throw 
the  employee  off  the  scaffold,  does  not  show  that  the  scaffold  was 
unsafe.^'' 

A  considerable  number  of  cases  will  be  found  in  the  note  below 
construing  the  statute  with  reference  to  the  determination  of  the 
question  what  is  a  "scaffold"  within  the  meaning  of  the  statute. 
It  is  to  be  noted  that  this  question  has  two  phases;  first,  Could  the 
appliance  in  and  of  itself  be  considered  a  scaffold,  and,  second,  was 
the  use  to  which  it  was  put  at  the  time  of  the  injury  within  the  con- 
templation of  the  statute  ?  '* 

V.  Gabler  (]906)  11  App.  Div.  142,  97  A  board  laid  across  stringers  in  the 
N.  Y.  Supp.  421.  liallway  of  a  building  in  process  of  erec- 

The  fact  that  plaintiff  and  his  fellow  tion.  Convey  v.  Finn  (1909)  130  App. 
servant  put  a  scaffold  in  position  at  the  Div.  440,  114  N.  Y.  Supp.  864. 
place  and  for  the  purpose  ordered  does  A  staging  built  in  the  hold  of  a  large 
not  bar  plaintiff's  right  to  recover,  vessel  by  laying  timbers  across  the  hold 
Warren  v.  Post  &  McCord  (1908)  128  6  or  7  feet  from  the  bottom,  with  the 
App.  Div.  572,  112  N.  Y.  Supp.  960,  ends  resting  upon  the  channel  irons 
affirmed  in  (1910)  198  N.  Y.  624,  92  at  each  side  of  the  vessel,  and  then 
N.  E.  1106.  laying  a  floor  of  planks  upon  such  tim- 

The  scaffold  was  furnished  by  the  bers.  Chaffee  v.  Union  Dry  Doch  Co. 
master,  although  the  plaintiff  and  a  fel-  (1902)  68  App.  Div.  578,  73  N.  Y.  Supp. 
low    servant    placed    the    plank    upon   908. 

which  they  stood,  where  neither  of  them  A  freight  elevator  in  a  building  ad- 
devised  such  method  or  followed  it  un-  joining  the  one  upon  which  the  work 
til  ordered  to  do  so  by  defendant's  fore-  was  being  done.  Croee  v.  Buckley 
man  in  charge  of  the  work.  Anderson  (1906)  115  App.  Div.  354,  100  N.  Y. 
v.  Milliken  Bros.  (1908)  123  App.  Div.  Supp.  898. 
614,  108  N.  Y.  Supp.  61.  Scaffold  in  a  subway,  used  for  paint- 

16  Connolly  v.  Peterson  ( 1909 )  62  ing  the  interior,  and  constructed  by 
Misc.  624,  116  N.  Y.  Supp.  11,  12.  placing    planks    on    joists    which    were 

'i-t  Cunningham  v.  Peiroe  (1906)  112  supported  by  hooks  fastened  to  the  iron- 
App.  Div.  65,  98  N.  Y.  Supp.  60.  work.    Bower  v.  Hollrook,  C.  &  R.  Corp. 

18  (a)  Appliances  held  to  he  scaffolds.  (1908)  125  App.  Div.  684,  110  N.  Y. 
— Planks  placed  on  crosspieces  resting   Supp.  164. 

on  two  rows  of  upright  timbers.  Ber-  Loose  planks  resting  on  stringers  laid 
man  v.  P.  H.  Fitzgihlons  Boiler  Co.  on  angle  irons  about  3  feet  from  the 
(1910)  136  App.  Div.  286,  120  N.  Y.  floor,  on  each  side  of  an  open  bin,  and 
Supp.  1074.  used  to  remove  false  work  in  the  ceiling. 

Planks  laid  across  iron  beams  in  a  about  5  feet  above  the  planks.  Mac- 
building  in  process  of  erection.  Nimon  Donald  Engineering  Co.  v.  Marms 
V.  Thompson-Starrett  Co.  (1909)  131  (1910)  101  C.  C.  A.  373,  177  Fed.  203. 
App.  Div.  152,  115  N.  Y.  Supp.  130.  A  scaffold  used  for  erecting  a  house 
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As  to  what  constituted  a  scaffold  under  the  English  workmen's 
compensation  act  of  1897,  see  §  1843,  c. 


which  was  built  in  sections,  two  planks 
laid  side  by  side  resting  on  crosspieces, 
one  end  of  a  crosspiece  being  nailed  to 
the  house  and  the  other  end  to  an  up- 
right, the  scaffold  being  raised  as  the 
work  progressed.  Jones  v.  Gamble 
(1910)  140  App.  Div.  733,  735.  126  N. 
Y.   Supp.    143. 

A  scaffold  consisting  of  joists  laid 
upon  irons  constituting  a  part  of  the 
permanent  structure  of  a  dock,  across 
which  joists  planks  were  placed,  so  that 
they  could  be  shifted  as  occasion  re- 
quired. O'Neil  V.  Manufacturers'  Au- 
tomatic Sprinkler  Go.  (1911)  143  App. 
Div.  56,  59,  127  N.  Y.  Supp.  692. 

A  patent  ladder  or  scaffold,  consist- 
ing of  two  ladders  placed  perpendicular- 
ly, and  a  horizontal  ladder  extending 
between  them.  Schmidt  v.  Rohn  ( 1908 ) 
127  App.  Div.  220,  110  N.  Y.  Supp. 
1086. 

Planks  placed  8  feet  from  the  ground 
on  painter's  horses,  to  be  used  in  re- 
pairing a  car.  Caddy  v.  Interhorough 
Rapid  Transit  Go.  (1909)  195  N.  Y. 
415,  30  L.R.A.(N.S.)   30,  88  N.  E.  747. 

A  plank  on  horses  in  a  building  in 
process  of  erection,  used  to  facilitate  the 
work  of  securing  a  derrick  to  be  used 
in  putting  beams  into  position.  Warren 
V.  Post  &  McGord  ( 1908 )  128  App.  Div. 
572,  112  N.  Y.  Supp.  960. 

Timbers  placed  on  empty  barrels, 
used  to  facilitate  passing  lumber  to 
workmen  higher  up.  McLaughlin  v.  Eid- 
IHz  (1900)  50  App.  Div.  519,  64  N.  Y. 
Supp.  193. 

Planks  laid  on  braces  extending 
diagonally  across  the  inner  corners  of 
a  steel  grain  bin,  and  used  by  workmen 
in  building  the  bin  higher.  Anderson 
V.  Milliken  Bros.  (1908)  123  App.  Div. 
■614,  108  N.  Y.  Supp.  61,  affirmed  in 
(1909)   194  N.  Y.  521,  87  N.  E.  1114. 

Planks  laid  across  a  pocket  in  the 
hold  of  a  scow,  for  the  purpose  of  plac- 
ing a  beam  through  the  center  of  the 
pocket.  Madden  v.  Hughes  (1905)  104 
App.  Div.  101,  93  N.  Y.  Supp.  324,  af- 
firmed in  (1906)  185  N.  Y.  466,  78  N. 
E.  167. 

Scaffold  used  to  install  machinery  in 

a  factory  which  was  being  fitted  up  by 

-the  defendants.     Wingert  v.   Erakauer 

(1904)  92  App.  Div.  223,  87  N.  Y.  Supp. 

261. 


Scaffold  used  for  installing  heating 
apparatus.  Tracey  v.  Williams  (1908) 
127  App.  Div.  126,  111  N.  Y.  Supp.  114. 

Platform  made  of  planks  laid  across 
girders  in  a  building,  and  used  for 
storage  of  materials  and  for  mixing 
concrete.  Swenson  v.  Wilson  &  B.  Mfg. 
Co.  (1905)  102  App.  Div.  477,  92  N. 
Y.  Supp.  849,  affirmed  in  (1906)  186 
N.  Y.  555,  79  N.  E.  1116. 

A  scaffold  built  around  a  house  in 
the  process  of  construction  is  being 
used  for  the  erection  of  a  house,  within 
the  meaning  of  the  statute,  although,  at 
the  time  of  the  accident,  the  workman 
was  using  it  to  construct  another  scaf- 
fold higher  up.  Jones  v.  Gamble  (1910) 
140  App.  Div.  733,  126  N.  Y.  Supp. 
143. 

If  a  scaffold  one  side  of  which  is  sup- 
ported by  masonry,  and  the  other  is 
swung  from  hooks  or  hangers  suspended 
from  a  traveler,  is  not,  as  a  matter  of 
law,  embraced  by  the  phrase,  "all  swing- 
ing or  stationary  scaffolding,"  as  used 
in  the  statute,  it  certainly  may  be 
found  so  as  a  matter  of  fact.  Flan- 
nigan  v.  Ryan  (1903)  89  App.  Div.  624, 
85  N.  Y.  Supp.  947. 

A  wooden  box  in  which  concrete  is 
spread,  so  that  when  it  hardens  the  box 
may  be  removed  and  the  concrete  be- 
come part  of  the  floor  of  the  building, 
and  upon  which  the  workmen  are  re- 
quired to  stand,  cannot  be  considered  a 
scaffold,  but  is  a  "mechanical  con- 
trivance," within  the  meaning  of  the 
statute.  Michael  v.  Standard  Concrete 
Steel  Go.  (1907)  55  Misc.  255,  105  N. 
Y.  Supp.  131.  The  court  said:  "While 
it  can  hardly  be  said  that  the  box  or 
temporary  floor  can  be  included  in  the 
term  "scaffolding,  hoists,  stays,  or  lad- 
ders," nevertheless,  when  the  legislature 
used  the  words  "mechanical  contrivan- 
ces," it  is  reasonable  to  suppose  that 
they  intended  to  include  contrivances 
other  than  those  specifically  mentioned. 
In  other  words,  the  use  of  these  words 
was  intended  to  give  the  section  a 
broader  meaning  than  it  would  have  if 
those  words  were  not  used,  and  it  cannot 
be  presumed  that  the  legislature  in- 
tended said  words  to  be  meaningless. 
Giving  these  words  their  usual  and  ordi- 
nary signification,  the  box  or  temporary 
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A  number  of  cases  passing  upon  the  question  what  is  a  structure 
within  the  statute  will  be  found  in  the  note  below.  ^^ 


floor  in  question  comes  fairly  within  the 
meaning  of  'mechanical  contrivances.' " 

( b )  Appliances  held  not  to  iescajfolds. 
— A  plank  laid  across  two  wooden 
horses,  used  to  facilitate  the  work  of 
putting  a  casing  in  a  window  frame. 
Williams  v.  First  Nat.  Bank  ( 1907 )  118 
App.  Div.  555,  102  N.  Y.  Supp.  1031. 

Timber  lashed  at  the  ends  to  steel 
columns  of  a  building,  and  intended  to 
hold  iron  girders  until  the  wall  was 
built  up  for  them  to  rest  on.  Welk  v. 
Jackson  Architectural  Iron  Works 
(1906)  184  N.  Y.  519,  76  N.  E.  1116, 
reversing  the  court  below  on  the  dissent- 
ing opinion  (1904)  98  App.  Div.  247, 
90  N.  Y.  Supp.  541. 

The  platform  of  a  bridge  in  the  pro- 
cess of  erection.  Brady  v.  Pennsylvania 
Steel  Co.  (1909)  134  App.  Div.  372,  119 
N.  Y.  Supp.  75. 

The  projecting  end  of  »  loose  tie 
which  had  been  used  as  a  portion  of  a 
temporary  track  to  support  a  derrick 
is  not  a  scaffold  within  the  meaning  of 
the  labor  law.    Ibid. 

A  12  inch  board  which  chanced  to  be 
lying  across  two  beams  does  not  fall 
within  §  18  of  New  York  act  of  1897, 
chap.  415,  prohibiting  a  person  employ- 
ing another  in  erecting  a  house  to  fur- 
nish or  erect,  or  cause  to  be  erected, 
unsafe  or  unsuitable  scaffolding,  hoists, 
stays,  ladders,  or  other  mechanical  ap- 
pliances. Schneider  v.  American  Bridge 
Co.  (1908)  31  App.  D.  C.  420. 

The  Missouri  statute  providing  for 
safe  scaffolds  so  as  to  prevent  injury 
to  persons  working  thereon  or  passing 
under  the  same  does  not  apply  to  ap- 
pliances used  inside  a  building  for  the 
purpose  of  supporting  outside  scaffolds. 
Loehrin/g  v.  Westlake  Gonstr.  Go.  (1906) 
118  Mo.  App.   163,  183,  94  S.  W.  747. 

Platform  used  in  erecting  a  temporary 
partition  in  a  store  to  protect  goods 
from  dust.  Sutherland  v.  Ammann 
(1906)  112  App.  Div.  332,  98  N.  Y. 
Supp.  574,  afBrmed  in  (1907)  190  N. 
Y.  514,  83  N.  E.  1133. 

A  scaffold  or  platform  on  horses,  used 
daily  by  janitors  and  their  help  for 
washing  ceilings,  is  not  a  scaffold. 
Btokes  V.  New  York  L.  Ins.  Go.  (1906) 
112  App.  Div.  77,  98  N.  Y.  Supp.  135. 

Planks  with  one  end  resting  on  cleats 
nailed  onto  a,  building,  and  the  other 


on  horses,  used  for  the  purpose  of  re- 
moving pipes  connecting  a  boiler  on  the- 
outside  of  the  building  with  one  on  the- 
inside.  Conley  v.  La^koAcanna  Iron  A 
Steel  Go.  (1904)  94  App.  Div.  149,  88- 
N.  Y.  Supp.  123,  affirmed  in  ( 1905 )  183 
N.  Y.  551,  76  N.  E.  1092. 

Staging  4  or  5  feet  high  above  the- 
floor,  used  for  attaching  fixtures.  Schapp 
v.  Bloomer  (1905)  181  N.  Y.  125,  7» 
N.  E.  563. 

In  the  last  case  the  court,  in  holding 
that  a  scaffolding  composed  of  horses, 
with  planks  thereon,  to  furnish  a  plat- 
form for  workmen  to  stand  on  in  in- 
stalling shafting  in  a  completed  build- 
ing, was  not  within  the  meaning  of  the 
statute,  said:  "As  we  have  seen,  the 
statute  limits  the  scaffolding  to  be  con- 
structed to  certain  specified  cases,  such 
as  the  erection,  repairing,  altering,  or 
painting  of  a  house,  building,  or  struc- 
ture. The  limitation  to  specified  cases- 
shows  that  it  was  not  intended  to  in- 
clude scaffolding  in  all  cases.  What 
the  legislature  evidently  had  in  mind 
was  scaffolding  on  buildings  or  struc- 
tures where  its  use  was  obviously  dan- 
gerous to  life  and  limb  of  an  employee- 
thereon  in  case  of  a  fall.  If  ordinary 
staging  put  up  in  a  room,  from  4  tO' 
6  feet  above  the  floor,  to  facilitate  the 
placing  of  fixtures,  was  intended  to  be 
included  as  among  the  specified  eases, 
we  should  find  it  difficult  to  suggest  a. 
scaffold  that  would  not  fall  within  the 
limitation  of  the  statute." 

A  temporary  or  false  arch  used  to- 
support  and  shape  a,  permanent  arch 
until  that  arch  should  be  set  and 
hardened  sufficiently  to  justify  the  re- 
moval of  the  temporary  structure  does- 
not  become  a  scaffold  because  of  the 
habit  of  the  workmen  of  stepping  on  it 
while  at  work.  Haughey  v.  Thatcher 
(1903)  89  App.  Div.  375,  85  N.  Y.  Supp.. 
935. 

19  A  car  47  feet  long  and  16  feet 
high,  jacked  up  6  feet  from  the  floor,  is 
a  structure.  Caddy  v.  Interborough 
Rapid  Transit  Co.  (1909)  195  N.  Y. 
415,  30  L.R.A.(N.S.)  30,  88  N.  E.  747, 
affirming  (1908)  125  App.  Div.  681,  110 
N.  Y.  Supp.  162. 

So,  is  a  vessel  in  the  course  of  con- 
struction   in    a    shipyard.      Chafee   v. 


§  1892a]         STATUTES  RELATIVE  TO  OTHER  OCCUPATIONS.  5871 

It  is  not  necessary  to  plead  the  statute  and  allege  a  violation 
thereof.''" 

b.  Hoisting  machines. — A  master  who  has  furnished  a  derrick, 
which  may  be  operated  in  safety  fully  performs  his  duty,  and  is- 
not  liable  for  injuries  caused  by  the  falling  of  the  derrick  in  conse- 
quence of  the  negligent  operation  thereof  by  a  fellow  servant.^* 

The  New  York  statute  relative  to  the  safety  of  hoisting  machin- 
ery used  in  the  construction  of  buildings  does  not  apply  to  the  case 
of  a  completed  building  undergoing  repairs.*^ 

As  to  who  is  liable  under  these  statutes,  see  §  1913,  post. 

Union  Dry  Dock  Co.  (1902)  68  App.  the  word  'structure'  cannot  possibly 
Div.  578,  73  N.  Y.  Supp.  908.  broaden  or  amplify  their  meaning,  and 
And  a  vessel  in  a  dry  dock.  Qruner  need  not  necessarily  be  associated  there- 
V.  Teaias  Go.  (1909)  133  App.  Div.  413,  with;  that  the  term  'structure'  was 
117  N.  Y.  Supp.  741,  motion  for  leave  used,  not  to  make  more  definite  the  de- 
to  appeal  to  the  court  of  appeals  denied  scription  of  'house'  and  'building,'  but 
in  (1909)  134  App.  Div.  931,  118  N.  to  enlarge  to  the  fullest  extent  the  list 
Y.  Supp.  1110.  of  artificial  physical  objects  to  vphich 
And  a  vessel  to  which  iron  plates  the  reason  of  the  statute  can  be  applied, 
were  being  attached.  Herman  v.  P.  H.  The  question  is  not  free  from  doubt,  but 
Fitzgibbons  Boiler  Co.  (1910)  136  App.  we  incline  to  the  view  that  the  rule  of 
Div.  286,  120  N.  Y.  Supp.  1074.  ejusdem  generis  does  not  apply.  The- 
And  a  scow  in  which  repairs  were  be-  term  'house'  as  used  in  common  speech 
ing  made.  Madden  v.  Hughes  (1905)  embraces  every  form  of  structure  de- 
104  App.  Div.  101,  93  N.  Y.  Supp.  324,  signed  for  human  habitation,  but  in  a 
affirmed  in  (1906)  185  N.  Y.  466,  78  N.  legal  sense  it  is  even  more  comprehen- 
PJ.  167.  sive,  as  is  shown  by  the  statute  relat- 
But  a  portable  upright  boiler  stand-  ing  to  burglary,  arson,  and  other  crimes 
ing  on  the  ground  outside  a  building,  which  involve  acts  committed  in  or 
and  temporarily  connected  by  a  pipe  upon  buildings  or  structures.  A  build- 
running  through  the  wall  of  the  build-  ing  is  a  structure  which,  of  course,  iu- 
ing  with  a  large  boiler  permanently  eludes  every  form  of  artificial  house, 
located  within  the  building,  is  not  a  but  also  many  structures  not  included 
"structure."  Gonley  v.  Lackawanna  in  that  more  restricted  term.  And  so- 
Iron  &  Steel  Co.  (1904)  94  App.  Div.  the  word  'structure'  in  its  broadest 
149,  88  N.  Y.  Supp.  123.  sense  includes  any  production  or  piece- 
In  Caddy  v.  Interborough  Rapid  Tran-  of  work  artificially  built  up  or  composed 
sit  Co.  (1909)  195  N.  Y.  415,  30  L.R.A.  of  parts  joined  together  in  some  definite 
(N.S.)  30,  88  N.  E.  747,  in  holding  that  manner,  and  its  extended  legal  significa- 
a  street  car  that  was  being  repaired  tion  can  easily  be  gathered  from  the- 
was  a  structure,  the  court  said:  "Coun-  great  variety  of  subjects  to  which  it 
sel  for  the  defendant,  in  a  very  lucid  is  applied  in  creating  and  penalizing 
and  forceful  argument,  invokes  the  rule  what  are  known  as  statutory  misde- 
of  ejusdem  generis.     His  contention  re-  meanors." 

duced  to  its  shortest  statement  is  that       ^^  Riley  v.  McNulty  (1906)   115  App. 

the   general   word    'structure'   must   be  Div.   650,   100  N.  Y.  Supp.  985;   Hag- 

limited  by  and  comprehended  within  the  gblad    v.    Brooklyn    Heights    R.     Co, 

specific  terms 'house' and 'building,' and  (1907)    117  App.  Div.   838,   102  N.  Y. 

when  thus  construed  it  necessarily  ex-  Supp.  1039;  Flanagan  v.  F.  W.  Carlin 

eludes  all  structures  which  do  not  fall  Constr.  Co.   (1909)    134  App.  Div.  236, 

within  the  generic  description  of  houses  118  N.  Y.  Supp.  953. 
and  buildings.     To  this  argument  coun-        21  Walters   v.    George   A.   Fuller   Co. 

sel    for   the   plaintiff   replies   that    the  (1903)  82  App.  Div.  254,  257,  81  N.  Y. 

■words  'house'  and  'building'  are  in  them-  Supp.  919. 
selves  so  general  and  comprehensive  that       ^i  Lookhart  v.   Hoffma/n    (1910)    197 
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c.  Guarding  scaffoldings  or  dangerous  openings. — The  statute  as 
"to  guarding  elevator  openings  in  buildings  under  construction  does 
not  apply  where  the  servant  fell  from  the  elevator  itself.*'  The 
manifest  purpose  of  such  statute  is  not  to  protect  men  working  at 
the  shaft,  hauling  or  unloading  materials,  before  the  floor  is  laid, 
but  to  protect  workmen  and  others  using  the  floor  from  walking  or 
falling  into  the  opening.** 

Openings  left  in  the  second  floor  of  a  bam  in  process  of  con- 
struction, to  be  used  when  the  barn  was  completed  for  putting  down 
bay,  are  not  within  the  provisions  of  the  statute  requiring  hoisting 
apparatus  used  in  the  construction  of  a  building  to  be  guarded.*' 

It  is  not  a  compliance  with  the  Illinois  act  to  erect  a  barrier  at 
such  a  distance  from  the  opening  of  an  elevator  shaft  that  workmen 
other  than  those  engaged  in  unloading  material  were  obliged  to  go 
within  the  barrier  to  perform  their  work.** 

It  is  a  question  of  fact  whether  a  scaffolding  in  any  particular 
case  is  sufiicient  to  comply  with  the  requirements  of  the  law,  and 
the  plaintiff  must  show  that  a  scaffolding  without  railing  or  guard 
■was  improper  or  unsuitable  for  this  work.*'' 

As  to  who  is  liable  under  these  statutes,  see  §  1913,  post. 

d.  Construction  of  floors. — Section  20  of  the  'New  York  labor  law 
is  not  applicable  until  the  third  floor  of  the  building  has  been  laid.*' 
But  it  applies  where  the  iron  floor  beams  are  laid  in  a  brick  wall  as 
well  as  where  laid  on  structural  ironwom,*'  and  was  intended  for 
the  benefit  both  of  men  laying  floor  beams,  and  of  those  working 
below.'" 

The  Indiana  act  (Burns's  Anno.  Stat.  1908,  §  3859)  requiring 
that,  in  constructing  buildings  of  "three  stories  in  height  or  more," 
temporary  floors  shall  be  provided,  does  not  apply  where  an  employee 
is  working  on  a  skylight  under  which  there  is  no  intention  of  con- 
structing any  floor,  although  the  building  is  in  fact  five  stories  in 
height." 

N.    Y.    331,    90    N.    E.    943,    reversing        ^Connolly    v.    Peterson    (1909)     62 

(1908)  129   App.  Div.   930,   113  N.  Y.    Misc.  624,  116  N.  Y.  Supp.  11. 
■Supp.  1137.  28  McNeill  v.  Bottsford-Dickinson  Go. 

I^Genovesia  v.  Pelham  Operating  Co.     (1908)    128   App.  Div.   544,   112  N.  Y. 

(1909)  130   App.  Div.  200,   114  N.   Y.    Supp.  867. 

■Supp.  646.  ^^  Schramme  v.  Leimnson  (1908)   126 

24  McHugh  V.  Grand  Central  Bldg.  &  App.  Div.  279,  110  N.  Y.  Supp.  599. 

■Constr.  Co.    (1909)    133  App.  Div.  100,  iO  Sohramme  v.  Lmmnson   (1908)   126 

117  N.  Y.  Supp.  714.  App.  Div.  279,  110  N.  Y.  Supp.  599. 

Hi  Johnson  v.   Klarquist    (1911)    114  ^^Laglerw.  Bye  (1908)  42  Ind   App 

Minn.  165,  130  N.  W.  943.  592,  85  N.  E.  36. 
86  Claffy  V.  Chicaqo  Dock  d  Canal  Co. 

<1911)   249  111.  210,  94  N.  E.  551. 
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The  St.  Louis  ordinance,  cited  §  1892,  supra,,  lias  been  held  not  to 
j)revent  a  removal  of  the  temporary  floor  when  it  became  necessary  to 
proceed  with  the  work  of  laying  a  permanent  floor. '^ 

1893.  Enactments  relative  to  rural  occupations. — En  a  few  jurisdic- 
1;ions  statutes  relative  to  rural  occupations  have  been  enacted. 

England.— Agricultural  gangs  act  1867,  §  4  (1).  No  females  shall  be  em- 
•ployed  in  the  same  agricultural  gang  with  males;  nor  (2)  in  any  gang  under 
a  male  gang  master,  unless  a  female  licensed  to  act  as  gang  master  is  also 
present  with  the  gang. 

Ne-nr  Zealand. — Agricultural  laborers  accommodation  act  1907,  §  5.  Proper 
^accommodation  is  to  be  provided  for  agricultural  laborers. 

Sec.  7.  Separate  accommodation  to  be  provided  for  laborers  of  the  Asiatic  race. 

The  importance  of  sheep  raising  industry  in  Australia  has  led 
to  the  enactment  of  special  provisions  regulating  the  quality  of  the 
.accommodation,  food,  etc.,  to  be  furnished  to  sheepshearers. 

Queensland.—  Act  No.  9  of  1905. 
Soutli  Australia.—  Act  of  1905,  No.  887. 

1894.  Enactments  relative  to  the  food  of  seamen. — The  English  mer- 
■chant  shipping  acts  have  fixed  the  daily  allowance  in  money  (to  be 
recovered  as  wages)  to  which  seamen  are  entitled  for  any  period 
<iuring  which  the  provisions  served  out  have  been  reduced  in  quan- 
tity, or  have  been  bad  in  quality  and  unfit  for  use.^ 

The  United  States  Congress  has  appointed  a  scale  of  provisions 
to  be  served  to  crews  of  American  ships  during  a  voyage.*  The  enact- 
ments on  this  subject  are  remedial  in  their  nature,  and  should  be 
liberally  construed,  so  as  to  give  their  humane  purpose  full  and  prac- 
tical effect,  and  cause  them  to  be  respected  by  shipowners  and  mas- 

szButz  V.   Muroh  Bros.   Constr.   Co.  made  by  the  seamen  of  a  British  ship, 

(1909)    137  Mo.  App.   222,   117   S.   W.  and  ordered  a  written  complaint  to  be 

635.  filed  and  a  thorough  examination  to  be 

lAct  of  1854,  §  223;  Act  of  1894,  §  made.    This  was  not  done,  and  the  sea- 

199.  man    subsequently    left    the    ship    and 

Where,     owing     to     the     unexpected  brought  suit  for  their  wages  in  an  Amer- 

length  of  a  voyage,  the  crew  of  a  vessel  ican  court  of  admiralty.    Held,  that,  as 

had    been    put    upon    short    allowance,  no   oppression    or   gross   hardship   had 

they  were  held  to  be  entitled  to  compen-  been   shown,    and   there   was   no   proof 

sation  under  this  provision.  The  Joseph-  that  the  consul  would  not  accord  them 

ine   (1856)    Swabey,  152,  2  Jur.  N.  S.  a  fair  and  impartial  hearing,  the  court 

1148.  should  decline  jurisdiction. 

In  The  BeatUrmg    (1901)    108  Fed.  2  United    States    Rev.    Stat.    §    4568, 

419,  the  British  consul  at  an  American  U.  S.  Comp.  Stat.  1901,  p.  3099  (amend- 

port  had,   in  accordance  with  the  act,  ed   by   Act   Dee.   21,    1898   and   United 

inquired  into  the  justice  of  a  complaint  States  Rev.  Stat.  §  4612. 
M.  &  S.  Vol.  v.— 368. 
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ters.*  By  another  statute  it  has  been  provided  that,  if  the  master, 
or  any  officer  of  an  American  vessel,  shall  through  malice,  hatred,  or 
revenge,  and  without  justifiable  cause,  withhold  from  the  crew  suit- 
able food  and  nourishment,  or  inflict  upon  them  cruel  or  unusual 
punishment,  he  shall  be  subject  to  a  penalty.* 


3  The  H.  E.  Thompson  v.  Martin 
(1900)  16  App.  D.  C.  222,  where  it  was 
held  that  proof  of  a  substantial  failure 
by  the  master  to  observe  the  require- 
ments of  the  law,  with  such  reasonable 
particularity  as  to  the  number  of  days 
on  which  the  scale  was  not  observed,  as 
will  enable  the  court  to  assess  the  com- 
pensation with  reasonable  certainty,  is 
sufficient,  without  showing  a  failure 
from  day  to  day  to  observe  the  scale. 

A  ship  is  liable  for  a  deficiency  in  the 
quantity  and  variety  of  food  furnished 
the  crew,  although  she  was  sufficiently 
supplied  for  her  voyage  from  Hong  Kong 
to  New  York  by  way  of  the  Cape  of 
Good  Hope,  where,  In  consequence  of 
adverse  winds  and  delays,  the  master 
changes  to  the  longer  route  by  way  of 
Cape  Horn,  and  fails  to  stop  at  any  of 
the  convenient  ports  along  the  route 
to  obtain  the  requisite  additional  food. 
The  T.  P.  Oakes  (1897)   82  Fed.  759. 

In  The  Mary  G.  Hale  (1904)  132  Fed. 
800,  it  was  held  that  it  was  no  defense 
to  a  proceeding  founded  on  this  statute, 
that  after  the  ship  was  provisioned  but 
before  actually  sailing  she  was  detained 
a  month  for  repairs. 


4  U.  S.  Rev.  Stat.  §  5347,  U.  S.  Comp. 
Stat.  1901,  p.  3631.  In  a  case  where' 
the  defendant  was  indicted  under  this- 
statute,  Brown,  J.,  charged  the  jury  as. 
follows:  "Every  master,  when  sailing 
to  or  from  a  foreign  port,  is  bound  to 
see  before  he  sets  sail  that  his  vessel  is- 
properly  provisioned  for  the  intended 
voyage.  By  'properly  provisioned'  is 
not  meant  a  bare  sufficiency  for  a  quick 
passage.  He  is  bound  to  make  reason- 
able provision  for  what  is  liable  to  hap- 
pen upon  the  seas,  though  it  be  unex- 
pected. He  is  bound  to  provide  for  Bucb 
storms,  such  delays,  such  calms  as  often 
happen,  which  may  prolong  a  voyage. 
Those  are  among  the  ordinary  con- 
tingencies of  the  sea."  United  States 
V.  Reed  (1897)  86  Fed.  308.  He  also 
laid  it  down  that  it  is  a  justifiable  cause 
for  putting  the  crew  of  a  vessel  on  short 
allowance,  that,  by  stress  of  weather,, 
she  is  detained  long  beyond  the  usual 
passage,  and  there  are  no  ports  where 
food  can  be  procured,  so  that  the  al- 
lowance must  be  shortened  in  order  to 
enable  her  to  reach  port. 


OHAPTEK  LXXXII. 

STATUTES  RESTRICTING  THE  EMPLOYMENT  OF  WOMEN  AND 

CHILDREN. 

1895.  Enactments  relative  to  women. 

1896.  Construction  and  effect  of  these  statutes. 

1898.  Statutes  relative  to  children. 

1899.  Construction  and  operation  of  these  enactments.     Generally. 

1900.  Persons  subject  to  the  statutory  duties  imposed. 

1901.  What  constitutes  an  "employment"  within  the  meaning  of  the  statu- 

tory restrictions. 

1902.  Descriptions   of   employment  to  which    the    restrictive    provisions 

apply. 

1903.  Misstatement  concerning  minor's  age;   effect  of. 

1904.  Parents'  consent  to  illegal  employment  of  minor  child;  effect  of. 

1895.  Enactments  relative  to  -women. — England.— Factory  and  work- 
shop act  1901,  §  13  (3).  A  woman  or  young  person  must  not  be  allowed  to  clean 
such  part  of  the  machinery  as  is  mill  gearing,  while  the  machinery  is  in  motion 
for  the  purpose  of  propelling  any  part  of  the  manufacturing  machinery. 

Sec.  76.  A  woman,  young  person,  or  child  shall  not  be  employed  in  any  part  of 
a  factory  where  wet  spinning  is  being  carried  on,  unless  sufficient  means  are  em- 
ployed for  protecting  the  workers  from  being  wetted,  nor,  where  hot  water  is  used, 
for  preventing  the  escape  of  steam  into  the  room  used  by  the  workers. 

Sec.  77,  subsec.  2.  A  female  young  person  or  child  shall  not  be  employed  in  a 
factory  in  which  the  process  of  melting  or  annealing  glass  is  carried  on. 

Sec.  77,  subsec.  3.  A  girl  under  the  age  of  sixteen  years  must  not  be  employed 
in  any  factory  in  which  there  is  carried  on  either  the  making  or  finishing  of 
bricks  or  tiles,  not  being  ornamental  tiles,  or  the  making  or  finishing  of  salt. 

Sec.  61.  An  occupier  of  a  factory  or  workshop  shall  not  knowingly  allow  a 
woman  or  girl  to  be  employed  therein  four  weeks  after  she  has  given  birth  to  a 
child. 

Sec.  12  (3).  A  woman  must  not  be  allowed  to  work  between  the  fixed  or 
traversing  part  of  any  self-acting  machine  while  the  machine  is  in  motion  by  the 
action  of  steam,  water,  or  any  other  mechanical  power. 
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Metalliferous  mines  regulation  act  1872,  §  3.  No  girl  or  woman  of  any  age 
shall  be  employed  below  ground  in  any  mine  to  which  the  act  applies. 

The  provision  in  §  4  of  the  coal  mines  regulation  act  1887  is  to  the  same  effect. 

Arizona.— Laws  1907,  chap.  13,  §  1.  It  shall  be  unlawful  for  the  owner  of  any 
saloon  to  permit  any  woman  or  minor,  either  for  hire  or  otherwise,  to  sing,  to 
recite,  to  dance,  to  play  on  any  musical  instrument,  to  give  any  theatrical  or  other 
exhibition,  to  drink,  serve  drinks  or  any  other  form  of  refreshments  or  viands,  or 
to  solicit  for  the  purchase  or  sale,  thereof;  to  engage  in,  or  to  take  part  in,  any 
game  of  chance  or  amusement,  or  to  loiter  in  any  saloon  or  in  any  room  or  apart- 
ment, except  the  lobby  of  a  legitimate  hotel,  opening  from  or  into  any  saloon  with- 
in the  territory. 

Arkansas.— Kirby's  Dig.  1904,  §  5343.  No  female  of  any  age  shall  be  per- 
mitted to  enter  any  mine  to  work  therein. 

Colorado.- Anno.  Stat.  1911,  §  642;  Rev.  Stat.  1908,  §  642;  Mills's  Anno.  Stat. 
§  3185,  Laws  1883,  p.  106,  §  5;  Gen.  Stat.  1883,  pp.  164,  165,  §  180,  amended  by 
Laws  1885,  p.  138,  §  5.  No  woman  or  girl  of  any  age  is  permitted  to  enter  any 
coal  mine  to  work  therein. 

lUinois.— Kurd's  Rev.  Stat.  1908,  p.  1438,  §  32;  Mines  act  of  April  18,  1899, 
§  22.  No  woman  or  girl  of  any  age  shall  be  permitted  to  do  any  manual  labor  in 
or  about  any  mine.  (There  was  a  similar  provision  in  Laws  1879,  p.  204,  §  6; 
Starr  &  C.  Anno.  Stat.  1896,  p.  2721,  If  6.) 

P.  1031  (Laws  of  1871-72,  p.  578).  It  is  provided  that  no  person  shall  be  pre- 
cluded or  debarred  from  any  occupation  on  account  of  sex,  but  that  the  act  shall 
not  be  construed  as  requiring  any  female  to  work  on  streets  or  roads. 

Indiana.—  Burns's  Anno.  Stat.  1908,  §§  2626,  8594.  Employment  of  females 
in  any  mine  is  unlawful.     (Earlier  provision  in  Laws  1891,  chap.  49.) 

Iowa.— Code  Supp.  1902,  §  4999b.  No  female  under  eighteen  years  of  age  shall 
be  directed  to  clean  machinery  in  motion. 

Iionisiana. —  Laws  1908,  No.  301  (p.  453).  No  woman  shall  be  required  to 
clean  any  part  of  the  mill  gearing  or  machinery  in  any  establishment  while  it  is 
in  motion. 

Laws  1894,  chap.  43.  The  employment  of  women  in  houses  where  spirituous 
liquors  are  sold  at  retail  is  prohibited. 

Maryland.— Pub.  Gen.  Laws  1904,  art.  27,  §  116,  p.  815.  It  shall  be  unlawful 
lor  any  proprietor,  lessee,  or  manager  of  any  variety  entertainment  or  concert 
hall  (whether  an  admittance  fee  is  charged  or  not),  to  employ,  engage,  or  allow 
any  female  sitters  (or  whatever  other  name  they  may  be  called),  in  or  about 
said  entertainment  or  concert  hall,  building,  room,  or  premises;  and  all  females 
who  are  allowed  in  or  about  the  said  premises  who  shall  drink,  smoke,  or  partake 
of  any  kind  of  eatables  or  refreshments  at  the  expense  of  others,  or  solicit  others 
to  purchase  such  things  as  may  be  purchased  there,  upon  which  they  shall  receive 
or  expect  to  receive  a  commission,  or  who  may  be  paid  a  regular  salary  therefor, 
or  who  participate  in  any  way  in  profits  thereof,  shall  be  deemed  sitters  under 
this  section.     (Laws  1888,  art.  27,  §  85;  Laws  1886,  chap.  171,  §  1.) 

Michigan.— Laws  1907,  No.  1,  No.  169,  §  3.  No  female  under  the  age  of 
twenty-one  years  shall  be  employed  at  an  employment  whereby  her  life  or  limbs 
shall  be  endangered,  or  health  likely  to  be  injured,  or  her  morals  may  be  de- 
praved, and  no  such  female  shall  be  allowed  to  clean  machinery  in  motion. 
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Laws  1905,  No.  172,  §  1.  No  female  shall  be  employed  in  operating  any  of  the 
wheels  or  belts  mentioned  in  the  principal  act,  Laws  1899,  No.  202. 

Missouri.— Rev.  Stat.  1909,  §  7829.  Women  not  to  be  required  to  clean  cer- 
tain machinery  while  in  motion.    For  full  text  of  provision,  see  §  1898,  post. 

Sec.  4740.  Women  not  to  be  employed  in  places  where  intoxicating  liquors  are 
sold. 

Sec.  8456.  No  female  of  any  age  is  permitted  to  enter  any  mine  to  work 
therein. 

New  York. — Labor  law  1909,  §  93.  No  woman  under  twenty-one  years  of 
age  shall  be  permitted  or  directed  to  clean  machinery  while  in  motion. 

See.  171.  No  woman  shall  be  employed  or  directed  to  work  in  the  basement 
of  a  mercantile  establishment,  unless  permitted  by  the  health  authorities. 

Ohio. — Gen.  Code  1910,  §  1027  (15).  No  female  to  be  employed  in  operating 
emery  wheels  on  belts.     (Laws  1900,  p.  42,  §  1.) 

Oklahoma.— Comp.  Laws  1909,  §  631  (act  of  March  2,  1909).  No  girl  or 
woman  shall  be  employed  or  permitted  or  suffered  to  work  underground  in  any 
mine  or  quarry. 

Sec.  4402.    Women  and  girls  shall  not  be  employed  underground. 

Pennsylvania Purdon's  Dig.  p.  2599,  §  348;  act  of  May  15,  1893,  art.  17, 

§  1.  No  woman  or  girl  of  any  age  shall  be  employed  or  permitted  to  be  in  the 
workings  of  any  bituminous  coal  mine  for  the  purposes  of  employment  or  for 
any  other  purpose. 

P.  2572,  §  154;  act  of  June  2,  1891,  art  IX.,  §  1.  No  woman  or  girl  shall  be 
employed  in  any  anthracite  coal  mine. 

Laws  of  March  28,  1878,  P.  L.  9,  §  1.  Employment  of  females  in  licensed 
places  prohibited. 

P.  L.  10,  §  3.  No  license  shall  be  issued  for  the  sale  of  intoxicating  liquors  to 
any  person  except  on  the  express  condition  that  no  female  shall  be  employed 
therein. 

Utah.—  Comp.  Laws  1907,  §  1338  (Laws  1896,  chap.  28).  No  woman  shall  be 
employed  in  a  mine  or  smelter. 

Vermont.— Pub.  Stat.  1906,  §  5130.  No  female  shall  be  employed  in  any  bai- 
room. 

Washington,— Rem.  &  Bal.  Codes  &  Stats.  §  6285  (Laws  of  1895,  p.  177). 
The  employment  of  women  in  any  saloon,  beer  hall,  barroom,  theater,  or  other 
place  of  amusement  where  intoxicating  liquors  are  sold  as  beverages,  was  pro- 
hibited.! 

Sec.  7388   (3172).    No  female  of  any  age  to  be  employed  in  any  mine. 

Sec.  2447.  (Laws  1909,  p.  948,  §  195).  The  employment  of  female  children 
under  sixteen  years  of  age  in  or  about  any  mine  is  prohibited.  The  provision  is 
in  these  terms ;  but  the  limit  of  age  in  respect  of  females  was  presumably  in- 

1  Pronounced     constitutional     in    Re  1092.      These    are    also    deemed   to    be 

Considme  (1897)   83  Fed.  157.  within  the  authority  conferred  upon  a 

It  may  be   mentioned   here   that,   in  city  by  statute  to  regulate  places  where 

some  cities,  municipal  ordinances  of  the  intoxicating  liquors  are  sold.    Bergman 

same  tenor   as  the  above   statute  have  v.   Cleveland    (1884)    39   Ohio   St.   651, 

been    adopted.     These   have    been    held  construing    the    act    of    1875,    §    199, 

to  be  constitutional.  Hoboken  v.  Oood-  subdivs.  5,  6  (Ohio  Rev.  Stat.  §  1692). 
nKiM   (1902)    68  N.  J.  L.  217,  51  Atl. 
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tended  to  apply  merely  to  the  other  occupations  besides  mining,  which  are 
specified.  In  any  event,  the  categorical  words  of  the  section  above  cited  are 
doubtless  controlling. 

West  Virginia.—  Code  1906,  §  442 ;  Acts  1901,  chap.  19.  No  female  of 
any  age  shall  be  permitted  to  clean  machinery  while  the  same  is  in  motion. 

Code  Supp.  1907,  §  412.  No  female  of  any  age  shall  be  permitted  to  work  in 
any  coal  mine. 

Wyoming Laws   1890-91,  chap.  20,  §  5    (Comp.  Stat.   1910,  §   3107).     No 

woman  of  any  age  shall  be  employed  in  any  mine,  or  underground  works,  or 
dangerous  place. 

Ontario.— Mines  act;  Stat.  1906,  chap.  11,  §  192.  Except  in  the  case  of 
mica-trimming  works,  no  girl  or  woman  shall  be  employed  at  any  mining  work. 
The  prohibition  in  the  mines  act  1892  (Ont.  Rev.  Stat.  chap.  36)  §  60,  was  un- 
qualified. 

British  Columbia. — Mines  (metalliferous)  inspection  act  (Rev.  Stat.  1897, 
chap.  134),  §  12.  No  woman  or  girl  of  any  age  shall  be  employed  below  ground 
in  any  mine  to  which  the  act  applies. 

There  is  a  similar  provision  in  the  coal  mines  regulation  act  (B.  C.  Rev.  Stat. 
1897,  chap.  138),  §  4. 

New  Sonth  Wales.— Coal  mines  regulation  act  1902,  §  34.  No  female  shall 
be  employed  in  or  about  a  mine. 

Victoria.- Factories  and  shop  act  1905  (No.  1975).  §  36.  Similar  to  pro- 
vision as  to  wet  spinning  in  §  76  of  the  English  factory  and  workshop  act  1901. 

Sec.  39.  Similar  to  provision  regarding  certain  unhealthy  kinds  of  work  in 
^  77  of  the  English  factory  and  workshop  act  1901,  except  that  the  ages  of  the 
employees  designated  are  differently  fixed. 

Sec.  62.  A  person  under  eighteen  years  of  age,  or  a  woman,  must  not  be  al- 
lowed to  clean  such  part  of  machinery  as  is  mill  gearing,  while  the  machinery  is 
in  motion  for  the  purpose  of  propelling  any  part  of  the  manufacturing  ma- 
chinery, and  must  not  be  allowed  to  work  between  the  fixed  and  traversing  part 
of  any  self-acting  machine  while  the  machine  is  in  motion  by  the  action  of 
steam,  water,  or  other  mechanical  power. 

Mines  act  1890,  §  353.  Females  not  to  be  employed  below  ground  in  any 
mine. 

Queensland.— Mining  act  1898,  §  212.  No  woman  shall  be  employed  under 
ground  in  any  mine. 

New  Zealand. —  Mining  acts  compilation  act  1906,  §  241.  Except  in 
clerical  employments,  no  female  person  of  any  age  shall  be  employed  for  hire 
in  any  capacity  in  or  about  a  mine. 

1896.  Construction  and  effect  of  these  statutes. — These  enactments 
have  not  often  been  before  the  courts  for  construction. 

The  weaving  or  plaiting  by  steam  or  other  mechanical  power  of  cot- 
ton thread  into  a  covering  for  strips  of  steel  to  be  used  for  making 
"crinoline  skirts"  is  a  manufacture  or  process  incidental  to  the  manu- 
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facture  of  a  cotton  fabric,  within  the  meaning  of  the  73  d  section  of 
the  factory  act,  7  &  8  Vict.  chap.  15.^ 

It  has  been  held  that  a  statute  prohibiting  the  employment  of  fe- 
males in  saloons  as  waiters  or  conversationalists  cannot  be  evaded  by 
■discharging  such  servants,  and  then  entering  into  a  colorable  partner- 
ship -with,  them.* 

1898.  Statutes  relative  to  children. — The  legislation  relative  to  the 
employment  of  children  is  in  a  state  of  confusion.  In  practically  no 
jurisdiction  has  there  been  passed  a  comprehensive  law  upon  the  sub- 
ject, but  provisions  restricting  the  employment  of  children  will  be 
found  in  various  other  acts,  such  as  the  factory  act,  labor  law,  mines 
act,  education  law,  Penal  Code,  etc.  Many  of  these  enactments  cover 
the  same  ground,  and  not  infrequently  they  will  be  found  to  be  in- 
consistent, 

England. —  Factory  and  workshop  act  1901,  §  62.  A  child  under  twelve  years 
of  age  shall  not  be  employed  in  a  factory  or  workshop. 

Sec.  13  (1).  A  child  must  not  be  allowed  to  clean  any  part  of  any  machinery, 
«r  any  place  under  any  machinery  other  than  overhead  mill  gearing,  while  the 
machinery  is  in  motion  by  the  aid  of  steam,  water,  or  other  mechanical  power. 

Sec.  13  (2).  A  young  person  must  not  be  allowed  to  clean  any  dangerous 
part  of  the  machinery  while  it  is  in  motion  by  the  aid  of  steam,  water,  or  other 
mechanical  power. 

Sec.  12  (3).  A  young  person  or  child  must  not  be  allowed  to  work  between 
the  fixed  or  traversing  part  of  any  self-acting  machine  while  the  machine  is  in 
motion  by  the  action  of  steam,  water,  or  any  other  mechanical  power. 

Sec.  77  (1).  In  the  part  of  a  factory  or  workshop  in  which  there  is  carried 
on  (a)  the  process  of  silvering  of  mirrors  by  the  mercurial  process;  or  (b) 
the  process  of  making  white  lead,  a  young  person  or  child  must  not  be  em- 
ployed. 

(2)  In  the  part  of  a  factory  in  which  the  process  of  metaling  of  annealing 
glass  is  carried  on,  a  female  young  person  or  a  child  must  not  be  employed. 

(3)  In  a  factory  or  workshop  in  which  there  is  carried  on  (a)  the  making 
or  finishing  of  bricks  or  tiles,  not  being  ornamental  tiles;  or  (b)  the  making  or 
finishing  of  salt,  a  girl  under  the  age  of  sixteen  years  must  not  be  employed. 

(4)  In  the  part  of  a  factory  or  workshop  in  which  there  is  carried  on 
■<a)  any  dry  grinding  in  the  metal  trade;  or  (b)  the  dipping  of  lucifer  matches, 
a  child  must  not  be  employed. 

(5)  Notice  of  a  prohibition  contained  in  this  section  must  be  a£Sxed  in  the 
factory  or  workshop  to  which  it  applies. 

Metalliferous  mines  regulation  act  1872,  §  4,  as  amended  by  the  mines  (prohi- 

^Whymper  v.  Earney    (1865)    18  C.  enumerated,  it  is  unnecessary  to  show 

B.    N.    S.    243.      Williams,    J.,    said:  what  becomes  of  it  afterwards." 

"When  once  it  is  made  out  that  steam  i  Walter  v.  Com.  (1878)   88  Pa.  137, 

or  other  mechanical  power  is  employed  32  Am.  Rep.  429. 
in  the  manufacture  of  any  of  the  fabrics 
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bition  of  child  labor  underground)  act.  No  boy  under  the  age  of  thirteen  yeara- 
shall  be  employed  in  any  mine  below  ground.  (Limit  of  age  in  original  pro- 
vision was  twelve  years.) 

The  provision  in  the  coal  mines  regulation  act  1887,  §  4,  as  amended,  is  to- 
the  same  effect. 

The  children's  dangerous  performances  act  1879,  §  3.  A  penalty  is  imposed, 
upon  any  person  who  causes  a  child  under  the  age  of  fourteen  years  to  take- 
part  in  any  public  exhibition  or  performance,  whereby  the  life  or  limits  of  such, 
may  be  endangered. 

Sec.  3.  Whenever  any  person  is  charged  with  an  offense  against  the  act  in  re- 
spect of  a  child  who,  in  the  opinion  of  the  court  trying  the  case,  is  apparently 
of  the  age  alleged  by  informant,  it  shall  be  in  the  persons  charged  to  prove  that, 
the  child  is  not  of  that  age. 

The  dangerous  performances  act  1897,  §  1.  The  provisions  of  the  act  of  1879^ 
are  declared  to  be  applicable  in  the  case  of  any  male  young  person  under  the- 
age  of  sixteen  years,  and  any  female  young  person  under  the  age  of  eighteen 
years,  in  like  manner  as  they  apply  in  the  case  of  a  child  under  the  age  of 
fourteen  years. 

The  prevention  of  cruelty  to  children  and  acts  1894  and  1904,  §  2.  A  penalty  is- 
imposed  upon  any  person  who  causes,  or  procures,  or  allows  a  boy  under  the 
age  of  fourteen  years,  or  a  girl  under  the  age  of  sixteen  years,  (a)  to  be  in  any 
street,  premises,  or  place,  for  the  purpose  of  begging  or  receiving,  whether  under- 
the  pretense  of  singing,  playing,  performing,  offering  anything  for  sale  or  other- 
wise; or  (b)  to  be  in  any  street,  or  in  any  premises  licensed  for  the  sale- 
of  any  intoxicating  liquor,  other  than  premises  licensed  according  to  law  for- 
public  entertainments,  for  the  purpose  of  singing,  playing,  or  performing  for 
profit,  or  offering  anything  for  sale,  between  9  p.  M.  and  6  A.  M. 

(c)  A  like  penalty  is  also  imposed  upon  any  person  who  causes,  procures,  or 
allows  any  child  under  the  age  of  eleven  years  to  be  at  any  time  in  any  street, 
or  in  any  premises  licensed  for  the  sale  of  intoxicating  liquor,  or  in  premises 
licensed  according  to  law  for  public  entertainments,  or  in  any  circus  or  other- 
place  of  public  amusement,  for  the  purpose  of  singing,  playing,  or  performing- 
for  profit,  or  offering  anything  for  sale. 

(d)  A  penalty  is  also  imposed  upon  any  person  who  causes,  procures,  or  al- 
lows a  child  under  the  age  of  sixteen  years  to  be  in  any  place  for  the  purpose^- 
of  being  trained  as  an  acrobat,  contortionist,  a  circus  performer,  or  of  being 
trained  for  any  exhibition  or  performance  which  in  its  nature  is  dangerous. 

One  executive  proviso  in  this  section  is  to  the  effect  that  the  section  shall  not 
apply  in  the  case  of  any  occasional  sale  or  entertainment  the  net  proceeds  of" 
which  are  wholly  applied  for  the  benefit  of  any  school  or  charitable  object,  if" 
such  sale  or  entertainment  is  held  elsewhere  than  in  premises  which  are  licensed 
for  the  sale  of  any  intoxicating  liquor,  but  not  licensed  according  to  law  for 
public  entertainments,  or  if,  in  the  case  of  a  sale  or  entertainment  held  in  such 
premises  as  aforesaid,  a  special  exemption  from  the  provisions  of  the  section 
has  been  granted  under  the  hand  of  two  justices.  By  another  clause,  local  au- 
thorities are  empowered  to  extend  or  restrict  the  hours  mentioned  in  par. 
(b),  and  by  another  it  is  declared  that  par.  (d)  shall  not  apply  in  the  case  of  a 
person  who  is  the  parent  or  legal  guardian  of  a  child,  and  himself  trains  ther 
child. 
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Employment  of  children  act  1903,  §  1.  Any  local  authority  may  make  by- 
laws (I.)  prescribing  for  all  children,  or  for  boys  and  girls  separately,  and  with, 
respect  to  all  occupations  or  to  any  specified  occupation,  (a)  the  age  below 
which  employment  is  illegal;  and  (b)  the  hours  between  which  employment  is- 
illegal;  and  (c)  the  number  of  daily  and  weekly  hours  beyond  which  employ- 
ment is  illegal;  (II.)  prohibiting  absolutely  or  permitting,  subject  to  conditions,. 
the  employment  of  children  in  any  specified  occupation. 

Sec.  2.  Any  local  authority  may  make  by-laws  with  respect  to  street  trading 
by  persons  under  the  age  of  sixteen,  and  may  by  such  by-laws  prohibit  such 
street  trading,  except  subject  to  such  conditions  as  to  age,  sex,  or  otherwise,  as^ 
may  be  specified  in  the  by-law,  or  subject  to  the  holding  of  a  license  to  trade,  to- 
be  granted  by  the  local  authority. 

Sec.  3.  (2)  A  child  under  the  age  of  eleven  years  shall  not  be  employed  in. 
street  trading. 

(3)  No  child  who  is  employed  half  time  under  the  factory  and  workshop  act 
1901  shall  be  employed  in  any  other  occupation. 

(4)  A  child  shall  not  be  employed  to  lift,  carry,  or  move  anything  so  heavy 
as  to  be  likely  to  cause  injury  to  the  child. 

(5)  A  child  shall  not  be  employed  in  any  occupation  likely  to  be  injuriou* 
to  his  life,  limb,  health,  or  education,  regard  being  had  to  his  physical  con- 
dition. 

Sec.  13.  The  expression  "child"  means  a  person  under  the  age  of  fourteen, 
years. 

The  expressions  "employ"  and  "employment,"  used  in  reference  to  a  child,  in- 
clude employment  in  any  labor  exercised  by  way  of  trade  or  for  the  purposes- 
of  gain,  whether  the  gain  be  to  the  child  or  to  any  other  person. 

The  expression  "street  trading"  includes  the  hawking  of  newspapers,  matches,, 
flowers,  and  other  articles,  playing,  singing,  or  performing  for  profit,  shoeblack- 
ing,  and  any  other  like  occupation  carried  on  in  streets  or  public  places. 

Elementary  education  act  1876,  §  5,  as  amended  by  the  elementary  edu- 
cation act  of  1899.  No  person  shall  (except  as  hereinafter  provided)  take  intO' 
his  employment  any  child  (1)  who  is  under  the  age  of  twelve  years;  or  (2) 
who,  being  of  the  age  of  twelve  years  or  upwards,  has  not  obtained  such  certifi- 
cate either  of  his  proficiency  in  reading,  writing,  and  elementary  arithmetic,  or 
of  previous  attendance  at  a  certified  eflScient  school,  as  in  this  act  in  that  be- 
half mentioned,  unless  such  child,  being  of  the  age  of  twelve  years  or  upwards, 
is  employed,  and  is  attending  school  in  accordance  with  the  provisions  of  the 
factory  act,  or  of  any  by-law  of  the  local  authority  hereinafter  mentioned.  (The 
limit  of  age  in  the  original  act  was  ten  years.) 

See.  6.  Certain  exceptions  to  the  prohibition  of  employment  are  specified. 

Sec.  47.  A  parent  of  a  child,  who  employs  it  in  any  labor  exercised  by  way 
of  trade  or  for  the  purpose  of  gain,  shall  be  deemed,  for  the  purposes  of  the  act,- 
to  take  such  child  into  his  employment. 

Elementary  education  act  1880,  §  4.  Every  person  who  takes  into  his  em- 
ployment a  child  of  the  age  of  twelve  and  under  fourteen  years,  resident  in  a 
school  district,  before  that  child  has  obtained  a  certificate  of  having  reached 
the  standard  of  education  fixed  by  a  by-law  in  force  in  the  district  for  the  total 
or  partial  exemptions  of  the  children  of  like  age  from  the  obligation  to  attend 
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school,  shall  be  deemed  to  take  such  child  into  his  employment  in  contravention 
of  the  elementary  education  act  of  1876. 

By  62  &  63  Vict.  chap.  51  ( 1899 ) ,  it  is  provided  that  the  age  at  which  a  child 
may,  in  pursuance  of  any  by-law  made  under  the  elementary  education  acts 
1870  to  1891,  obtain  total  or  partial  exemption  from  the  obligation  to  attend 
school,  by  obtaining  a  certificate  as  to  the  standard  of  examination  which  he 
has  reached,  shall  be  raised  from  ten   (as  in  the  act  of  1876),  to  twelve. 

Factory  and  workshop  act  1901.  This  statute  contains  several  detailed  pro- 
visions, the  effect  of  which,  speaking  generally,  is  to  insure  that  children  work- 
ing in  factories  shall  attend  school  during  a  portion  of  each  week,  until  they  have 
attained  the  required  standard  of  proficiency. 

Sec.  69.  Every  occupier  of  a  factory  or  workshop  in  which  a  child  is  em- 
ployed is  required  to  obtain  every  week  from  the  teacher  of  a  recognized  school 
a  certificate  respecting  the  attendance  of  the  child  at  school  in  accordance  with 
the  act.  The  employment  of  a  child  without  such  a  certificate  is  declared  to  be 
a.n  employment  contrary  to  the  act.  This  requirement  as  to  the  procuring  of 
the  certificate  is  also  found  in  most  of  the  repealed  English  statutes  by  which 
work   in   factories  was   regulated. 

Alabama.— Crim.  Code  1907,  §  6428.  No  child  under  twelve  years  of  age 
shall  be  employed  or  permitted  to  work  in  or  be  in  or  about  any  mill,  factory, 
or  manufacturing  establishment.     (Aug.  9,  1907,  p.  757,  §  1.) 

Sec.  6429.  No  child  between  the  ages  of  twelve  and  sixteen  years  shall  be 
employed  or  be  permitted  to  work  or  be  detained  in  or  about  any  mill,  factory, 
or  manufacturing  establishment  in  this  state,  unless  such  child  shall  attend 
school  for  eight  weeks  in  every  year  of  employment,  six  weeks  of  which  shall  be 
consecutive.     (§1.) 

Sec.  6433.  It  shall  be  unlawful  for  any  person,  firm,  or  corporation  to  employ, 
or  detain  in,  or  permit  to  work  in,  or  be  in  or  about,  any  mill,  factory  or  manu- 
facturing establishment,  any  child  under  eighteen  years  of  age,  without  first  re- 
quiring said  child  to  present  on  a  blank  furnished  by  the  employer,  the  form  of 
which  shall  be  provided  by  the  inspector,  the  affidavit  of  the  parent  or  guardian 
or  other  person  standing  in  parental  relation  to  such  child,  stating  the  date  and 
place  of  birth  of  said  child.     (§4.) 

Arizona. — Laws  1907,  chap.  13,  §  1.  Unlawful  to  employ  minors  in  various 
designated  occupations  regarded  as  dangerous  to  morals.  For  text  of  provision, 
see  §  1895,  ante. 

Arkansas. — Kirby's  Dig.  1904,  §  5343.  No  person  under  the  age  of  fourteen 
years,  or  female  of  any  age,  shall  be  permitted  to  enter  any  mine  to  work  there- 
in; nor  shall  any  boy  under  sixteen  years  of  age,  unless  he  can  read  and  write, 
be  allowed  to  work  in  any  mine. 

Sec.  1947.  No  child  under  twelve  years  of  age,  shall  be  employed  in  any  manu- 
facturing establishment,  unless  a  widowed  mother  or  a  totally  disabled  father 
is  dependent  upon  such  child,  or  he  is  an  orphan,  and  has  no  other  means  of 
support.  No  child  under  ten  years  of  age  shall  be  so  employed  under  any  circum- 
stances. 

Sec.  1948.  Unlawful  for  any  manufacturing  establishment  to  hire  any  child 
unless  there  is  placed  on  file  at  the  office  of  the  employer  an  affidavit  as  to  age, 
signed  by  the  parent  of  the  child  or  his  guardian,  or  person  standing  towards 
him  in  the  parental  relation. 
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Sec.  1949.  No  child  under  the  age  of  fourteen  shall  be  employed  at  labor,  or 
■detained  in  any  factory  or  manufacturing  establishment  in  this  state,  between  the 
hours  of  7  P.  M.  and  6  A.  m.,  or  for  more  than  sixty  hours  in  any  one  week,  or 
more  than  ten  hours  in  any  one  day. 

Sec.  1950.  No  child  under  fourteen  years  of  age  shall  be  employed  in  any  manu- 
facturing establishment  unless  he  can  read  and  write  his  name  and  simple 
sentence  in  the  English  language. 

Sec.  1951.  No  child  under  fourteen  years  of  age  shall  be  employed  in  any 
manufacturing  establishment  unless  he  attends  school  for  at  least  twelve  weeks 
of  each  year. 

Acts  of  1907,  p.  1230,  §  1.  It  is  provided  that  it  shall  be  unlawful  to  employ 
any  child  under  twelve  years  of  age  in  any  factory  or  manufacturing  establish- 
ment except  in  industries  engaged  in  the  preservation  of  fruits  or  vegetables  dur- 
ing the  school  vacation. 

Sec.  2.  No  child  under  fourteen  years  of  age  shall  be  employed  unless  he  is 
an  orphan,  and  has  no  other  means  of  support,  or  unless  a  widowed  mother  or 
aged  or  disabled  father  is  dependent  upon  him,  and  a  certificate  to  this  effect 
must  be  procured. 

Sec.  3.  No  child  under  fourteen  years  of  age  shall  be  employed  between  the 
hours  of  7  P.  M.  and  6  A.  M.,  nor  more  than  sixty  hours  in  any  one  week,  nor 
more  than  ten  hours  in  any  one  day. 

Sec.  4.  By  this  section  the  employment  of  children  under  fourteen  years  of 
age  is  forbidden  unless  they  have  had  certain  educational  privileges. 

Calif omia.— Gen.  Acts;  act  1611,  §  2.  No  minor  under  the  age  of  sixteen 
years  shall  be  employed  or  permitted  to  work  in  any  mercantile  institution,  office, 
laundry,  manufacturing  establishment,  workshop,  place  of  amusement,  restaurant, 
hotel,  apartment  house,  or  in  the  distribution  or  transmission  of  merchandise  or 
messages  between  the  hours  of  10  o'clock  in  the  evening  and  6  o'clock  in  the 
morning. 

The  second  clause  of  §  2  of  the  act  provides  that  no  child  under  fourteen 
years  of  age  shall  be  employed  in  any  mercantile  institution,  office,  laundry, 
manufactory,  workshop,  restaurant,  hotel,  or  apartment  house,  or  in  the  distri- 
bution or  transmission  of  merchandise  or  messages;  provided,  that  upon  the 
sworn  statement  of  the  parent  that  the  child  is  over  twelve  years  of  age,  and 
that  the  parent  or  parents  are  unable,  from  sickness,  to  labor,  the  judge  of  the 
juvenile  court,  in  his  discretion,  may  issue  a  permit  allowing  such  child  to  work 
ioT  a  specified  time;  and  provided  further,  that  during  the  time  of  the  regular 
vacation  of  the  public  schools  of  the  city  or  county,  any  child  over  twelve  years 
of  age  may  work  at  any  of  the  prohibited  occupations,  upon  a  permit  from  the 
principal  of  the  school  attended  by  the  child  during  the  immediately  preceding 
term.  Section  4  of  the  act  declares  that  a  violation  of  any  of  the  provisions  of 
the  act  shall  be  a  misdemeanor. 

Penal  Code,  §  272;  Laws  1905,  p.  759.  Substantially  to  the  same  effect  as  the 
New  York  Penal  Code,  §  292. 

Colorado.— Constitution,  art.  16,  §  2.  The  legislature  is  directed  to  pass  a 
law  prohibiting  the  employment  of  children  under  twelve  years  of  age  in  mines. 

Stat.  Anno.  1911,  §  531  (Acts  of  1899,  §  2).  No  child  under  the  age  of  four- 
teen years  shall  be  employed  during  the  school  term  and  while  the  public  schools 
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are  in  session  unless  the   parent  or  guardian   shall   have   procured   a  written 
permit. 

Sec.  541.  No  child  under  the  age  of  fourteen  years  shall  be  employed  duriilg: 
the  school  hours  during  any  school  day  of  the  school  term  unless  such  child  shall 
have  had  certain  educational  advantages. 

Sec.  547.  Children  under  fourteen  years  of  age  are  not  to  be  employed  in  any 
mine,  smelter,  or  factory. 

Sees.  550,  551.  (Act  of  April  13,  1891  [superseding  act  of  1885],  §  1.)  It 
shall  be  unlawful  for  any  person  having  the  care,  custody,  or  control  of  any 
child  under  the  age  of  fourteen  years,  to  exhibit,  use,  or  employ  as  an  actor  or 
performer  in  any  concert  hall  or  room  where  intoxicating  liquors  are  sold  or 
given  away,  or  in  any  variety  theater,  or  for  any  illegal,  obscene,  indecent,  or 
immoral  purpose,  exhibition,  or  practice  whatsoever,  or  for  or  in  any  business,, 
exhibition,  or  vocation  injurious  to  the  health  or  dangerous  to  the  life  or  limb 
of  such  child,  or  cause,  procure,  or  encourage  such  child  to  engage  therein.  Noth- 
ing in  this  section  contained  shall  apply  to  or  aflfect  the  employment  or  use  of 
any  such  child  as  a  singer  or  musician  in  any  church,  school,  or  academy,  or  at 
any  respectable  entertainment,  or  the  teaching  or  learning  the  science  or  prac- 
tice of  music. 

Sec.  2.  It  shall  also  be  unlawful  for  any  person  to  take,  receive,  hire,  employ, 
use,  exhibit,  or  have  in  custody  any  child  under  the  age  and  for  the  purpose 
prohibited  in  the  1st  section  of  this  act. 

See.  3920.  No  child  between  the  ages  of  fourteen  and  sixteen  years  shall  be 
employed  in  any  mercantile  institution,  store,  office,  hotel,  laundry,  manufactur- 
ing establishment,  bowling  alley,  theater,  concert  hall,  or  place  of  amusement, 
passenger  or  freight  elevator,  factory  or  workshop,  or  as  messenger  or  driver 
therefor,  unless  he  shall  first  procure  a  schooling  certificate. 

Sec.  3920a  (act  of  1911,  §  1).  Children  under  the  age  of  fourteen  are  pro- 
hibited from  being  employed  in  a  gainful  occupation  in  any  theater,  concert  hall, 
or  place  of  amusement  where  intoxicating  liquors  are  sold,  or  in  any  mercantile 
institution,  laundry,  manufacturing  establishment,  passenger  or  freight  elevator, 
factory  or  workshop,  or  as  messenger  or  driver  therefor;  no  child  under  the  age 
of  fourteen  shall  be  employed  at  any  work  while  the  public  schools  are  in  session. 

Sec'.  3920b.  (act  of  1911,  §  2).  No  child  under  the  age  of  sixteen  shall  be  em- 
ployed in  any  concert  hall  or  room  where  intoxicating  liquors  are  sold,  or  in  any 
variety  theater,  or  for  any  illegal,  obscene,  indecent,  or  immoral  purpose. 

Sec.  3920c  (act  of  1911,  §  3).  Children  under  sixteen  years  of  age  shall  not 
be  employed  in  any  underground  works  or  mine,  or  in  any  of  a  large  number  of 
designated  dangerous  occupations.  (Earlier  enactments.  Rev.  Stat.  1908,  §  642; 
Mills's  Anno.  Stat.  §  3185;  Laws  of  1883,  p.  106,  §  5;  Gen.  Stat.  1883,  pp.  164, 
165,  §  180,  amended  1885,  p.  138,  §  5.  No  young  person  under  twelve  years  of 
age  shall  work  in  any  coal  mine;  nor  any  person  under  the  age  of  sixteen  years, 
unless  he  can  read  and  write.) 

Connecticut.— Gren.  Stat.  §  4704  (act  of  May  9,  1895,  chap.  118).  No  child 
under  fourteen  years  of  age  shall  be  employed  in  any  mercantile,  mechanical,  or 
manufacturing  establishment.  (In  earlier  statute  the  limit  of  age  was  thirteen 
years.) 

Laws  1899,  chap.  41.  Children  under  fourteen  not  to  be  employed  at  labor 
during  school  hours. 
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Delaware.— Laws  1904,  1905,  chap.  123,  §  1.  No  child  under  the  age  of  four- 
teen shall  be  employed  in  any  factory  or  workshop. 

Sec.  2.  No  child  between  the  ages  of  fourteen  and  sixteen  years  shall  be  em- 
j)loyed  in  any  factory  or  workshop,  unless  he  has  fuliilled  certain  conditions  as 
.'to  attendance  at  school. 

See.  7.  The  provisions  of  the  act  shall  not  apply  to  any  person  or  corporation 
■engaged  in  the  canning  of  fruit,  vegetables,  or  provisions,  or  in  the  carrying  on 
•of  any  agricultural  business,  or  to  any  person,  etc.,  engaged  in  the  manufacture 
of  fruit  and  berry  baskets. 

Florida — Laws  1907,  No.  91,  §  1.  No  child  under  twelve  years  of  age  shall 
'be  employed  at  any  time  in  any  factory  or  workshop,  bowling  alley,  barroom, 
'beer  garden,  or  place  of  amusement  where  intoxicating  liquors  are  sold,  or  in 
'or  about  any  mine. 

Sec.  2.  No  child  under  twelve  years  of  age  shall  be  employed,  required,  or  per- 
mitted to  work  for  wages,  or  gain,  to  whomsoever  payable,  at  any  occupation  at 
-any  time,  except  when  there  is  no  public  school  open.  Such  child  may  be  em- 
ployed in  any  store,  office,  hotel,  mercantile  establishment,  laundry,  or  other 
reputable  place  of  work,  not  hereinbefore  forbidden;  provided  a  certificate  author- 
azing  such  employment  is  first  obtained  from  a  county  or  municipal  judge. 

Sec.  9.  Act  is  not  applicable  to  household  or  agricultural  work. 

Gen.  Stat.  1906,  §  3237.  Provisions  of  same  general  tenor  as  New  York  Penal 
Code,  §  292. 

Georgia.— Code  1911,  §  3143.  No  child  under  ten  years  of  age  shall  be  em- 
ployed or  allowed  to  labor  in  or  about  any  factory  or  manufacturing  establish- 
ment within  this  state,  under  any  circumstances. 

Sec.  3144.  On  and  after  January  1,  1907,  no  child  under  twelve  years  of  age 
,-shall  be  so  employed,  or  allowed  to  labor,  unless  such  child  be  an  orphan  and  has 
no  other  means  of  support,  or  unless  a  widowed  mother  or  an  aged  or  disabled 
father  is  dependent  upon  the  labor  of  such  child,  in  which  event,  before  putting 
■such  child  at  such  labor,  such  father  shall  produce  and  file  in  the  office  of  such 
factory  or  manufacturing  establishment  a  certificate  from  the  ordinary  of  the 
■county  in  which  such  factory  or  establishment  is  located,  certifying  under  his 
seal  of  office  to  the  facts  required  to  be  shown  as  herein  prescribed:  Provided, 
-that  no  ordinary  shall  issue  any  such  certificate  except  upon  strict  proof  in  writ- 
ing and  under  oath,  clearly  showing  the  necessary  facts:  And  provided  further, 
that  no  such  certificate  shall  be  granted  for  longer  than  one  year,  nor  accepted  by 
:any  employer  after  one  year  from  the  date  of  such  certificate. 

Sec.  3145.  On  and  after  January  1,  1908,  no  child  under  fourteen  years  of  age 
-shall  be  employed  or  allowed  to  labor  in  or  about  any  factory  or  manufacturing 
■establishment  within  this  state  between  the  hours  of  7  p.  m.  and  6  a.  m. 

Sec.  3146.  On  and  after  January  1,  1908,  no  child,  except  as  heretofore  pro- 
vided, under  fourteen  years  of  age,  shall  be  employed  or  allowed  to  labor  in  or 
■about  any  factory  or  manufacturing  establishment  within  this  state,  unless  he 
•or  she  can  write  his  or  her  name  and  simple  sentences,  and  shall  have  attended 
school  for  twelve  weeks,  of  the  preceding  year,  six  weeks  of  which  school  at- 
tendance shall  be  consecutive;  and  no  such  child,  as  aforesaid,  between  the  ages 
of  fourteen  and  eighteen  years,  shall  be  so  employed  unless  such  child  shall  have 
attended  school  for  twelve  weeks  of  the  preceding  year,  six  weeks  of  which  school 
.Attendance  shall  be  consecutive;   and  at  the  end  of  each  year,  until  such  child 
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shall  have  passed  the  public-school  age,  an  affidavit  certifying  to  such  attendance 
as  is  required  by  this  section  shall  be  furnished  to  the  employer  by  the  parent 
or  guardian  or  person  sustaining  parental  relation  to  such  child.  The  provisions 
of  this  section  shall  apply  only  to  children  entering  such  employment  at  the  age 
of  fourteen  years  or  less. 

Sec.  3147.  It  shall  be  unlawful  for  any  owner,  superintendent,  agent,  or  any 
other  person  acting  for  or  in  behalf  of  any  factory  or  manufacturing  establish- 
ment to  hire  or  employ  any  child  without  procuring  and  placing  on  file  in  the 
office  of  such  employer  an  affidavit  signed  by  the  parent,  guardian,  or  person 
standing  in  parental  relation  thereto,  certifying  to  the  age  and  date  of  birth 
of  such  child. 

Idaho.— Constitution,  art.  13,  §  4.  Employment  of  children  under  the  age  of 
fourteen  years  in  underground  mines  is  unlawful.     See  also  following  provision. 

Rev.  Code  1908,  §  1466.  No  child  under  fourteen  years  of  age  shall  be  employed 
in,  or  permitted  or  suflfered  to  work  in  or  in  connection  with,  any  mine,  factory, 
workshop,  mercantile  establishment,  store,  telegraph  or  telephone  office,  laundry, 
restaurant,  hotel,  apartment  house,  or  in  the  distribution  or  transmission  of 
merchandise  or  messages.  It  shall  be  unlawful  for  any  person,  firm,  or  corpora- 
tion to  employ  any  child  under  fourteen  years  of  age  in  any  such  business  or 
service  whatever,  during  the  hours  in  which  the  public  schools  of  the  district  in 
which  the  child  resides  are  in  session,  or  before  the  hour  of  6  o'clock  in  the 
morning,  or  after  the  hour  of  9  o'clock  in  the  evening:  Provided,  that  any  such 
child,  over  the  age  of  twelve  years,  may  be  employed  at  any  of  the  occupations 
mentioned  in  this  article  during  the  regular  vacations  of  two  weeks  or  more,  of 
the  public  schools  of  the  district  in  which  such  child  resides. 

Sec.  1467.  No  minor  who  is  under  sixteen  years  of  age  shall  be  employed  or 
permitted  to  work  at  any  gainful  occupation  during  the  hours  that  the  public 
schools  of  the  school  district  in  which  he  resides  are  in  session,  unless  he  can 
read  at  sight,  and  write  legibly,  simple  sentences  in  the  English  language,  and 
has  received  instruction  in  spelling,  English  grammar,  and  geography,  and  is 
familiar  with  the  fundamental  operations  of  arithmetic  up  to  and  including 
fractions,  or  has  similar  attainments  in  another  language. 

Sec.  1468.  Every  person,  firm,  corporation,  agent,  or  officer  of  a  firm  or  corpo- 
ration employing  or  permitting  minors  under  sixteen  years  of  age  and  over  four- 
teen years  of  age  to  work  in  any  of  the  occupations  designated  in  §  1466  shall 
keep  a  record  of  the  names,  ages,  and  places  of  residence  of  such  minors. 

Sec.  1471.  Provisions  of  substantially  the  same  tenor  as  in  New  York  Penal 
Code,  §  292. 

Sec.  1472.  Any  person,  whether  as  parent,  guardian,  employer,  or  otherwise, 
and  any  firm  or  corporation,  who,  as  employer  or  otherwise,  shall  send,  direct, 
or  cause  to  be  sent  or  directed,  any  minor  to  any  saloon,  gambling  house,  house 
of  prostitution,  or  other  immoral  place;  or  who  shall  employ  any  minor  to  serve 
intoxicating  liquors  to  customers,  or  who  shall  employ  a  minor  in  handling  in- 
toxicating liquors  or  packages  containing  such  liquors,  in  a,  brewery,  bottling 
establishment,  or  other  place  where  such  liquors  are  prepared  for  sale  or  offered 
for  sale,  shall,  for  each  offense,  be  punished  by  a  fine  or  imprisonment.  i 

niinois.— Kurd's  Rev.  Stat.  1908,  p.  715,  §§  42a  et  seq.  (Laws  of  1907,  p.  266K 
Any  person  having  the  care  or  custody  of  any  child  under  fourteen  is  forbidden 
to  exhibit,  use,  or  employ,  or  in  any  manner  whatsoever  dispose  of,  such  chiW 
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for  the  purpose  of  singing,  playing  on  musical  instruments,  dancing,  etc ,  beg- 
ging, or  peddling,  or  as  a  gymnast,  contortionist,  rider,  or  acrobat  in  any  place 
whatsoever,  or  for  any  obscene,  indecent,  or  immoral  purpose,  or  in  any  busi- 
ness, exhibition,  or  vocation  injurious  to  the  health  or  dangerous  to  the  life  or 
limb  of  such  child.  It  shall  also  be  unlawful  for  any  person  to  take,  hire,  use, 
or  have  in  custody,  any  child  under  such  age  for  the  purposes  prohibited  above. 

Pp.  1036  et  seq.  Factory  act  1893,  p.  99,  §  4.  No  child  under  the  age  of  four- 
teen shall  be  employed  in  a  factory  or  workshop. 

No  child  between  fourteen  and  sixteen  shall  be  employed  without  procuring 
from  his  parent  or  guardian  an  afSdavit  as  to  his  age.  A  list  of  the  names  and 
ages  of  children  is  to  be  kept  posted  in  factories.  (Earlier  provision,  in  which 
the  limit  of  age  was  thirteen  years.  Laws  1891,  p.  87.  )1 

P.  1032;  Laws  of  1903,  p.  187,  §  1.  No  child  under  the  age  of  fourteen  years 
shall  be  employed,  permitted,  or  suffered  to  work  in  any  gainful  occupation  ia 
any  theater,  concert  hall,  or  place  of  amusement  where  intoxicating  liquors 
are  sold,  or  in  any  mercantile  institution,  store,  office,  hotel,  laundry,  manu- 
facturing establishment,  bowling  alley,  passenger  or  freight  elevator,  factory 
or  workshop,  or  as  a  messenger  or  driver  therefor,  within  this  state.  No  child 
under  fourteen  years  of  age  shall  be  employed  at  any  work  performed  for  wages 
or  other  compensation,  to  whomsoever  payable,  during  any  portion  of  any 
month  when  the  public  schools  of  the  town,  township,  village,  or  city  in  which  he 
or  she  resides  are  in  session. 

Sec.  2.  Those  who  employ  minors  between  fourteen  and  sixteen  years  of  age 
in  the  places  above  enumerated  are  required  to  keep  a  register  showing  the 
name,  age,  and  place  of  residence  of  every  employee  of  that  age. 

Sees.  3-8.  The  general  effect  of  these  sections  is  that  minors  between  the  ages 
of  fourteen  and  sixteen  years  shall  not  be  employed,  in  the  places  above  enumer- 
ated, unless  the  employer  keeps  on  file  an  age  and  school  certificate,  the  latter  of 
which  must  show  either  that  the  minor  can  read  and  write,  or  that,  if  he  can- 
not do  so,  he  is  attending  a  night  school. 

Sec.  11.  No  child  under  the  age  of  sixteen  years  shall  be  employed  at  sewing 
belts,  or  to  assist  in  sewing  belts,  in  any  capacity  whatever,  nor  shall  any  child 
adjust  any  belt  to  any  machinery;  they  shall  not  oil  or  assist  in  oiling,  wiping, 
or  cleaning  machinery;  they  shall  not  operate  or  assist  in  operating  circular  or 
band  saws,  wood  shapers,  wood  jointers,  planers,  sandpaper  or  wood-polishing 
machinery;  emery  or  polishing  wheels  used  for  polishing  metal,  wood-turning 
or  boring  machinery,  stamping  machines  in  sheet  metal  and  tinware  manu- 
facturing, stamping  machines  in  washer  and  nut  factories,  operating  corrugat- 
ing rolls,  such  as  are  used  in  roofing  factories,  nor  shall  they  be  employed  in 
operating  any  passenger  or  freight  elevators,  steam  boiler,  steam  machinery, 
or  other  steam  generating  apparatus,  or  as  pin  boys  in  any  bowling  alleys; 
they  shall  not  operate  or  assist  in  operating  dough  brakes,  or  cracker  ma- 
chinery of  any  description;  wire  or  iron  straightening  machinery;  nor  shall  they 
operate  or  assist  in  operating  rolling  mill  machinery,  punches  or  shears,  wash- 
ing, grinding,   or  mixing  mill  or  calender  rolls  in   rubber  manufacturing,  nor 

1  This  provision  was  not  repealed  by  Program  Co.  v.  OrejezyJc  (1897)  12& 
§  11  of  the  act  of  May  15,  1903,  which  111.  App.  1;  Struthers  v.  People  (1904) 
is    set    out    below.      Jefferson    Theatre    116  111.  App.  481. 
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shall  they  operate  or  assist  in  operating  laundry  machinery;  nor  shall  children 
be  employed  in  any  capacity  in  preparing  any  composition  in  which  dangerous 
or  poisonous  acids  are  used,  and  they  shall  not  be  employed  in  any  capacity  in 
the  manufacture  of  paints,  colors,  or  white  lead;  nor  shall  they  be  employed  in 
any  capacity  whatever  in  operating  or  assisting  to  operate  any  passenger  or 
freight  elevator;  nor  shall  they  be  employed  in  any  capacity  whatever  in  the 
manufacture  of  goods  for  immoral  purposes,  or  any  other  employment  that  may 
be  considered  dangerous  to  their  lives  or  limbs,  or  where  their  health  may  be 
injured  or  morals  depraved;  nor  in  any  theater,  concert  hall,  or  place  of  amuse- 
ment wherein  intoxicating  liquors  are  sold;  nor  shall  females  under  sixteen 
years  of  age  be  employed  in  any  capacity  where  such  employment  compels  them 
to  remain  standing  constantly.  (The  above  statute  repeals  the  act  of  June  17, 
1891.) 

P.  1039,  §  37  (act  of  June  9,  1897,  §  6).  No  child  under  the  age  of  sixteen 
years  shall  be  employed  or  permitted  or  suffered  to  work  by  any  person,  firm,  or 
•corporation  in  this  state  at  such  extrahazardous  employment  whereby  its  life 
or  limb  is  in  danger,  or  its  health  is  likely  to  be  injured,  or  its  morals  may  be 
depraved. 

P.  1438,  §  32;  Laws  1905,  p.  326.  No  boy  under  sixteen  shall  be  employed  in 
or  about  any  mines. 

Mines  act  of  April  18,  1899,  §  22.  No  boy  under  the  age  of  fourteen  years, 
and  no  woman  or  girl  of  any  age,  shall  be  permitted  to  do  any  manual  labor  in 
or  about  any  mine;  and  before  any  boy  can  be  permitted  to  work  in  any  mine, 
he  must  produce  to  the  mine  manager  or  operator  thereof  an  affidavit  from  his 
parent  or  guardian  or  next  of  kin,  sworn  and  subscribed  to  before  a  justice  of 
the  peace  or  notary  public,  that  he,  the  said  boy,  is  fourteen  years  of  age. 
(Same  limit  of  age  in  Laws  1879,  p.  204,  is  amended  by  Laws  1887,  p.  230;  Starr 
■&  C.  Anno.  Stat.  1896,  p.  2721.)  8 

Indiana. —  Burns's  Anno.  Stat.  §  2620  (§  2237).  Persons  or  companies  en- 
gaged in  manufacturing  iron,  steel,  nails,  metals,  machinery,  or  tobacco,  shall 
not  employ  any  child  under  fourteen  years  of  age.      (Acts  1893,  chap.  78,  §  1 

■{1].) 

Sees.  2623-2625  (§§  2241-2243).  These  sections  contain  provisions  of  the 
same  general  tenor  as  the  New  York  Penal  Code,  §  292. 

Sees.  2626  (2344),  8594  (7452).  Employment  of  boys  under  fourteen  years 
of  age  in  any  underground  work  or  mine  unlawful.  These  two  provisions  are 
similar,  but  not  verbatim.     Earlier  provisions  in  Laws  1891,  chap.  49. 

Factory  act.  Laws  1899,  chap.  142,  §  2;  Burns's  Anno.  Stat.  1908,  §  8022. 
No  child  under  fourteen  years  of  age  shall  be  employed  in  any  manufacturing 
or  mercantile  establishment,  mine,  quarry,  laundry,  renovating  works,  bakery, 
or  printing  office  within  this  state.  It  is  further  required  that  every  person 
employing  young  persons  under  the  age  of  sixteen  years  shall  keep  a  record 
of  such  employees,  and  it  is  provided  that  it  shall  be  unlawful  to  employ  any 
such  young  person  without  procuring  an  affidavit  as  to  the  age,  or  to  employ 

2  On  the  ground  that  employment  in  pealed   the   above   provision,   in   so   far 

a  mine  is  "dangerous  to  life  and  limb,"  as  it  permitted  the  employment  of  chil- 

within   the  meaning  of  Laws   1903,   p.  dren    of    the    age    of    fourteen    years. 

187,   §   11,  ante,  it  has  been  held  that  Struthers  v.  People  (1904)  116  111.  App. 

this  later  enactment  has  impliedly  re-  481. 
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one  not  blind  who  cannot  read  or  write  simple  sentences  in  the  English  language, 
except  during  the  vacation  season. 

Sec.  i;  §  8024.  No  person,  company,  corporation,  or  association  shall  em- 
ploy or  permit  any  young  person  (i.  e.,  one  between  the  age  of  fourteen  and  six- 
teen years)   to  have  the  care  or  management  of  any  elevator. 

Sec.  9;  §  8029.  No  person  under  sixteen  years  of  age,  and  no  female  under 
■eighteen  years  of  age,  shall  be  allowed  to  clean  machinery  while  in  motion. 

Iowa.— Factory  act,  29  Gen.  Assemb.  chap.  149,  §  2;  Code  Supp.  1902,  § 
4999(b);  Code  1907,  §  4999-a2.  No  person  under  sixteen  years  of  age  and  no 
female  under  eighteen  years  of  age  shall  be  permitted  or  directed  to  clean  ma- 
chinery while  in  motion.  Children  under  sixteen  years  of  age  shall  not  be  per- 
mitted to  operate  or  assist  in  operating  dangerous  machinery  of  any  kind. 

Code  Supp.  1907,  §  2477a.  No  person  under  fourteen  years  of  age  shall  be 
employed  with  or  without  wages  or  compensation  in  any  mine,  manufacturing 
establishment,  factory,  mill,  shop,  laundry,  slaughterhouse,  or  packing  house, 
or  in  any  store  or  mercantile  establishment  where  more  than  eight  persons  are 
employed,  or  in  the  operation  of  any  freight  or  passenger  elevator.  (31  G.  A. 
chap.  103,  §  1.) 

Sec.  2477b.  No  person  under  sixteen  years  of  age  shall  be  employed  at  any 
work  or  occupation  by  which,  by  reason  of  its  nature  or  the  place  of  employ- 
ment, the  health  of  such  person  may  be  injured,  or  his  morals  depraved,  or  at 
any  work  in  which  the  handling  or  use  of  gunpowder,  dynamite,  or  other  like 
explosive  is  required;  and  no  female  under  sixteen  years  of  age  shall  be  em- 
ployed in  any  capacity  where  the  duties  of  such  employment  compel  her  to  re- 
main constantly  standing.    (§  2.) 

Sec.  247  7d.  Employers  required  to  keep  lists  of  employees  under  sixteen  years 
of  age.     (§4.) 

Sec.  2477e.  Penalty  provided  for  making  false  statements  to  procure  the 
certificate;    also   for  employing  minors  in  violation  of  the  act. 

Kansas.—  Gen.  Stat.  1909,  §  5094.  No  child  under  fourteen  years  of  age 
shall  be  at  any  time  employed,  permitted,  or  suffered  to  work  in,  or  in  con- 
nection with,  any  factory,  workshop,  not  owned  or  operated  by  the  parent  or 
parents  of  the  said  child,  theater  or  packing  house,  or  operating  elevators,  or  in 
or  about  any  mine.  It  shall  be  unlawful  for  any  person,  firm,  or  corporation  to 
employ  any  child  under  fourteen  years  of  age  in  any  business  or  service  what- 
ever during  the  hours  in  which  the  public  school  is  in  session  in  the  district  in 
which  said  child  resides.  Earlier  enactments.  Laws  of  1905,  chap.  278,  §  1; 
Laws  of  1883,  chap.  117,  §  17  (age  limit  twelve.) 

Sec.  5096.  Employers  of  children  under  sixteen  in  any  of  the  occupations 
mentioned  in  §  5094  must  obtain  age  certificate. 

Sec.  4996.  No  child  under  twelve  shall  be  employed  in  any  coal  mine,  and 
no  child  under  sixteen,  unless  he  can  read  and  write. 

Kentucky. —  Stat.  1909,  §  3237.  No  child  under  fourteen  years  of  age  shall 
be  employed,  permitted,  or  suffered  to  work  in  or  in  connection  with  any  factory, 
workshop,  mine,  mercantile  establishment,  store,  business  office,  telegraph  of- 
fice, restaurant,  hotel,  apartment  house,  or  in  the  distribution  or  transmission 
of  merchandise  or  messages.  It  shall  be  unlawful  for  any  person,  firm,  or 
corporation  to  employ  any  child  under  fourteen  years  of  age  in  any  business  or 
service  whatever,  during  any  part  of  the  term  during  which  the  public  schools 
M.  &  S.  Vol.  v.— 369. 
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of  the  district  in  which  the  child  resides  are  in  session.     Earlier  enactment,. 
Laws  1906,  chap.  52,  §  2. 

Sec.  3228.  Employers  of  children  between  fourteen  and  sixteen  years  of  age- 
shall  procure  employment  certificates  and  keep  records  of  such  employees. 

Sees.  3239-3243  provide  for  the  procuring  of  the  employment  certificates  men- 
tioned in  §  3238. 

Sec.  3247.  Children  under  sixteen  not  to  be  employed  in  a  large  number  of' 
designated  employments;  provisions  similar  in  terms  to  the  Illinois  statute  set- 
out  above,  with  the  addition  of  the  following  paragraph:  Nor  shall  any  child 
under  sixteen  years  of  age  be  employed  at  any  occupation  dangerous  or  in- 
jurious to  health  or  morals,  or  to  lives  or  limbs;  and  as  to  these  matters,  the- 
decision  of  the  county  physician  or  city  health  officer,  as  the  case  may  be,- 
shall  be  final.     Earlier  enactment.  Laws  1906,  chap.  52,  §  3. 

Sec.  3248.  No  person  under  eighteen  years  of  age  shall  be  allowed  to  clean, 
machinery  while  in  motion. 

Sec.  3252.  Provisions  of  the  same  general  tenor  as  New  York  Penal  Code,. 
§  292. 

Lonisiana.— Wolf's  Rev.  Laws  1904-8,  p.  414;  Laws  1908,  No.  301,  §  1.  No- 
child  under  the  age  of  fourteen  years  shall  be  permitted  to  work  or  labor  in, 
any  mill,  factory,  mine,  packing  house,  manufacturing  establishment,  work- 
shop, laundry,  millinery  or  dressmaking  store,  or  other  mercantile  establish- 
ment in  which  there  are  more  than  five  persons  employed,  or  in  any  theater,,, 
concert  hall,  or  in  or  about  any  place  of  amusement  where  intoxicating  liquors 
are  made  or  sold,  or  in  any  bowling  alley,  boot-blacking  establishment,  freight, 
or  passenger  elevator,  or  in  the  transmission  or  distribution  of  messages,  cither 
telegraph  vy/  telephone,  or  any  other  messages  or  merchandise,  or  in  any  other 
occupation  not  enumerated  which  may  be  deemed  unhealthful  or  dangerous. 
Act  does  not  apply  to  agricultural  or  domestic  industries. 

Sec.  2.  Children  between  the  ages  of  fourteen  and  sixteen  must  procure  age- 
certificates. 

Sec.  4.  No  boy  under  the  age  of  sixteen  and  no  girl  under  the  age  of  eighteen 
shall  be  employed  at  any  work  before  the  hour  of  6  in  the  morning  or  after  the' 
hour  of  7  at  night. 

Sec.  6.  All  persons  employing  five  or  more  children  between  the  ages  of 
fourteen  and  eighteen  are  required  to  keep  a  record  of  the  same. 

Sec.  7.  Age  certificates,  by  whom  issued.  Record  to  be  kept.  Evidential! 
documents.     Form  of  certificate. 

Sec.  12.  Factories  employing  children  are  required  to  notify  the  state  in- 
spector in  writing. 

Sec.  17.  No  minor  shall  be  required  to  clean  any  part  of  the  mill,  gearing,.. 
or  machinery  while  the  same  is  in  motion. 

Maine.— Rev.  Stat.  1903,  chap.  40,  §  52,  as  amended.  Laws  1909,  chap.  257. 
No  child  under  fourteen  shall  be  employed  or  work  in  any  manufacturing, 
mechanical,  mercantile,  or  other  business  establishment,  or  in  any  telephone  or- 
telegraph  office;  or  in  the  delivery  of  messages  during  school  hours.  (In  the- 
Revised  Statute  the  age  was  twelve.) 

Sec.  53,  as  amended,  Laws  1909,  chap.  257.  No  child  between  fourteen  and 
sixteen  shall  be  employed  in  any  manufacturing  or  mechanical  establishment: 
without  producing  an  age  certificate;   if  under  fifteen,  he  must  also  produce  a.,. 
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schooling  certificate;   if  over  fifteen,  he  must  also  produce  a  school  certificate  if 
it  is  at  a  time  that  the  schools  are  in  session. 

Sec.  54.     Employers  required  to  procure  and  keep  age  certificates. 

Laws  1907,  chap.  4,  §  1.  No  child  under  fifteen  shall  have  the  care  of  or 
operate  any  elevator;  and  no  child  under  eighteen  shall  have  the  care  of  or 
operate  any  elevator  v^ith  a  speed  of  over  200  feet  a  minute. 

Maryland.— Pub.  Gen.  Laws  1904,  p.  212G,  §  4.  Owners  of  mills  or  factories 
(other  than  those  for  canning)  are  prohibited  from  employing  a  minor  under 
fourteen  years,  unless  he  is  the  sole  support  of  a  widowed  mother,  or  an  invalid 
father,  or  is  solely  dependent  upon  such  employment  for  his  support. 

Code  Supp.  1906,  p.  174,  §  4  (Laws  1906,  chap.  192).  No  children  under 
twelve,  except  in  the  counties  from  June  1st  to  October  15th  in  every  year,  shall 
be  employed  in  any  mill,  factory,  workshop,  office,  restaurant,  hotel,  apartment 
house,  store,  telephone  or  telegraph  office,  or  any  other  establishment  or  business. 

Sec.  5.  No  child  between  twelve  and  sixteen  shall  be  employed  in  any  ofiice, 
establishment,  or  business  mentioned  in  the  preceding  section  without  an  employ- 
ment permit  showing  the  age  of  the  child. 

Pub.  Gen.  Laws  1904,  p.  1443,  §  98;  Laws  1902,  chap.  291,  §  86c.  No  minor 
shall  be  employed  to  sell  or  dispense  liquor. 

P.  884,  §  318;  Laws  1900,  chap.  334,  §  208a.  Provisions  of  the  same  general 
tenor  as  the  New  York  Penal  Code,  §  292,  but  the  age  limit  is  fixed  at  four- 
teen. 

P.  885,  §  320;  Laws  1902,  chap.  506.  No  minor  under  sixteen  shall  be  em- 
ployed to  handle  liquor. 

P.  885,  §  322;  Laws  1890,  chap.  6.  No  person  engaged  in  any  business  upon 
or  near  a  street,  and  not  having  a  fixed  store,  shop,  or  place  of  business,  shall 
have  in  his  possession  or  company  while  so  engaged  any  boy  or  girl  under  the 
age  of  eight  years. 

Massachusetts. — Laws  1905,  chap.  267.  No  child  under  the  age  of  fourteen 
years,  and  no  child  over  fourteen  and  under  sixteen,  who  does  not  have  an  em- 
ployment certificate,  shall  be  employed  in  any  factory,  workshop,  or  mercan- 
tile establishment.  No  child  under  the  age  of  fourteen  years  shall  be  employed 
during  the  hours  when  the  public  schools  are  in  session,  or  before  6  o'clock  in 
the  morning,  or  after  7  in  the  evening.  Earlier  enactment,  see  Rev.  Laws  1902, 
chap.  106,  §§  28-32. 

Rev.  Laws  1902,  §  5.  While  a  public  evening  school  is  maintained  in  the 
city  or  town  in  which  any  minor  who  is  over  fourteen  years  of  age,  and  who 
cannot  read  at  sight  and  write  legibly  simple  sentences  in  the  English  language,, 
resides,  no  person  shall  employ  him,  and  no  parent,  guardian,  or  custodian 
shall  permit  him  to  be  employed,  unless  he  is  a  regular  attendant  at  such  even- 
ing school  or  at  a  day  school;  but,  upon  presentation  by  such  minor  of  a  cei- 
tifieate  signed  by  a  registered  practising  physician,  and  satisfactory  to  the 
superintendent  of  schools,  or,  if  there  is  no  such  superintendent,  to  the  school 
committee,  showing  that  his  physical  condition  would  render  such  attendance 
m  addition  to  daily  labor  prejudicial  to  his  health,  said  superintendent  or  school 
committee  shall  issue  a  permit  authorizing  the  employment  of  such  minor  for 
such  period  as  said  superintendent  or  school  committee  may  determine.  Said 
superintendent  or  school  committee,  or  teachers  acting  under  authority  thereof. 
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may  excuse  any  absence  from  such  evening  school  which  arises  from  justifiable 
cause. 

Sec.  43.  Whoever  employs  or  permits  a  child  under  fifteen  years  of  age  to 
have  the  care,  custody,  management,  or  operation  of  an  elevator,  or  employs 
or  permits  a  child  under  eighteen  years  of  age  to  have  the  care,  custody,  man- 
agement, or  operation  of  an  elevator  running  at  a  speed  of  over  200  feet  a 
minute,  shall  be  punished  by  a  fine. 

Sec.  45.  No  person  shall  employ,  exhibit,  or  sell,  apprentice  or  give  away, 
a  child  under  fifteen  years  of  age,  for  the  purpose  of  employing  or  exhibiting 
him  in  dancing  on  the  stage,  playing  on  musical  instruments,  singing,  walking 
on  a  wire  or  rope,  or  riding  or  performing  as  a  gymnast,  contortionist,  or  acro- 
bat in  a  circus,  theatrical  exhibition,  or  in  any  public  place,  or  cause,  procure, 
or  encourage  such  child  to  engage  therein;  but  the  provisions  of  this  section 
shall  not  prevent  the  education  of  children  in  vocal  and  instrumental  music  or 
dancing,  or  their  employment  as  musicians  in  a  church,  chapel,  school,  or  school 
■exhibition,  or  prevent  their  taking  part  in  any  festival,  concert,  or  musical 
■exhibition  upon  the  special  written  permission  of  the  mayor  and  aldermen  of 
a  city  or  of  the  selectmen  of  a  town. 

Sec.  46.  A  license  shall  not  be  granted  for  a  theatrical  exhibition  or  public 
show  in  which  children  under  fifteen  years  of  age  are  employed  as  acrobats 
or  contortionists  or  in  any  feats  of  gymnastics  or  equestrianism,  or  in  which 
such  children  who  belong  to  the  public  schools  are  employed  or  allowed  to  take 
part  as  performers  on  the  stage  in  any  capacity,  or  if,  in  the  opinion  of  the 
board  authorized  to  grant  licenses,  such  children  are  employed  in  such  a  manner 
as  to  corrupt  their  morals  or  impair  their  health;  but  the  provisions  of  this 
section  shall  not  prevent  the  granting  of  special  permission  authorized  by  the 
preceding  section. 

Sec.  8.  "Young  person"  means  a  person  over  the  age  of  fourteen  years,  and 
under  the  age  of  eighteen. 

Laws  1902,  chap.  350,  §  1.  All  freight  and  passenger  elevators  running  at  a 
speed  of  more  than  100  feet  a  minute  shall  be  operated  by  competent  persons 
not  less  than  eighteen  years  of  age,  and  no  other  person  shall  have  the  care  or 
charge  of  such  an  elevator. 

Sec.  2.  No  freight  or  passenger  elevator  shall  be  operated  by  or  placed  in 
charge  of  any  persons  under  sixteen  years  of  age. 

Michigan.— Pub.  Laws,  1907,  No.  169,  §  2.  No  child  under  the  age  of  twenty- 
one  years  shall  be  employed,  permitted,  or  sufi'ered  to  work  in  any  theater, 
concert  hall,  or  place  of  amusement  where  intoxicating  liquors  are  sold,  and  no 
child  under  the  age  of  fourteen  years  shall  be  employed  in  any  mercantile  insti- 
tution, store,  office,  hotel,  laundry,  manufacturing  establishment,  passenger  or 
freight  elevator,  factory  or  workshop,  telegraph  or  messenger  service  within  thig 
state.  Employers  of  children  under  the  age  of  sixteen  shall  procure  an  age  certifi- 
cate. For  the  earlier  enactments,  see  factory  act  1889,  §  2;  act  May  27,  1893, 
chap.  126;  act  April  24,  1897,  chap.  92;  act  May  17,  1899,  chap.  77;  Pub.  Lawe 
1901,  No.  113,  §  2;  Pub.  Laws  1905,  chap.  171,  §  2. 

See.  3.  No  male  under  the  age  of  eighteen  years  shall  be  employed  at  an  em. 
ployment  whereby  his  life  or  limbs  shall  be  endangered,  or  health  likely  to  be  in- 
jured, or  his  morals  may  be  depraved,  and  no  such  male  shall  be  allowed  to  clean 
machinery  in  motion.     (There  was  a  similar  provision  in  the  act  of  1889.) 
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Factory  act  1889,  §  4.  Factory  inspectors  shall  have  power  to  demand  from 
the  county  physician  a  certificate  of  the  physical  fitness  of  any  child  under  sixteen 
years  of  age,  and  to  prohibit  the  employment  of  any  child  who  cannot  obtain  such 
a  certificate.  (This  provision  has  apparently  not  been  repealed  by  the  act  of 
1907.) 

Minnesota.—  Rev.  Laws  1909,  §  1811-1;  Laws  1907,  chap.  299.  No  child  under 
fourteen  years  of  age  shall  be  employed  at  any  time  in  or  in  connection  with  any 
factory,  mill,  or  workshop,  or  in  or  about  any  mine;  and  it  shall  be  unlawful 
for  any  person,  firm,  or  corporation  to  employ  any  child  under  fourteen  years 
of  age  in  any  business  or  service  whatever,  during  any  part  of  the  term  during 
which  the  public  schools  of  the  district  in  which  the  child  resides  are  in  session. 
(The  earlier  enactments  are  found  in  Laws  1895,  chap.  171,  as  amended  by  Laws 
1897,  chap.  360;  Rev.  Laws  1905,  §§  1804  et  seq.) 

Sec.  1811-2.  No  child  between  the  ages  of  fourteen  and  sixteen  shall  be  em- 
ployed in  any  business  or  service  during  any  part  of  the  term  in  which  the  public 
schools  are  in  session  without  an  employment  certificate. 

Sec.  1811-11.  Employment  of  children  under  sixteen  in  a  large  number  of 
occupations  prohibited.  Provisions  similar  in  terms  to  the  Illinois  statute  set 
out  above,  with  the  addition  of  the  following  proviso: 

Provided,  that  in  any  action  brought  against  an  employer  of  any  child  under 
sixteen  years  of  age,  on  account  of  injuries  sustained  by  the  child  while  so  em- 
ployed, if  the  employer  shall  have  obtained,  and  kept  on  file  in  like  manner  as 
herein  provided  for  employment  certificates,  an  afiidavit  of  the  parent  or  guardian, 
stating  in  substance  that  the  child  is  not  less  than  sixteen  years  of  age,  such 
employment  shall  not  be  deemed  a  violation  of  this  act.  Any  person  employing 
any  child  in  violation  of  the  provisions  of  this  section  shall  be  guilty  of  a  gross 
misdemeanor. 

Rev.  Laws  1905,  §  1806.  No  person  shall  employ  or  permit  any  child  under 
the  age  of  sixteen  years  to  have  the  care,  management,  or  operation  of  any 
elevator,  or  permit  any  minor  under  eighteen  years  to  manage  or  operate  any 
elevator  capable  of  running  over  two  hundred  feet  a  minute  (Laws  1895,  chap. 
171,  §  6). 

Sec.  4939;  Laws  1899,  chap.  33.  Employment  of  minors  prohibited;  provisions 
of  the  same  general  tenor  as  §  292  of  the  New  York  Penal  Code. 

Mississippi. —  Laws  1908,  chap.  99,  §  1.  No  children  under  the  age  of  twelve 
years  shall  be  employed  or  permitted  to  work  in  any  mill,  factory,  or  manufactur- 
ing establishment. 

3.  Unlawful  to  employ  a  child  under  the  age  of  sixteen  years,  without  first 
requiring  him  to  present  the  affidavit  of  the  parent,  guardian,  or  person  standing 
in  the  parental  relation  to  him,  stating  the  place  and  date  of  his  birth,  and  cer- 
tain particulars  as  to  his  schooling. 

Missouri. — Rev.  Laws  1909,  §  1715.  No  child  under  the  age  of  fourteen  years 
shall  be  employed,  permitted,  or  suffered  to  work  at  any  gainful  occupation  in 
any  theater,  concert  hall,  or  in  or  about  any  place  of  amusement  where  intoxi- 
cating liquors  are  sold,  or  in  any  manufacturing  establishment,  laundry,  bowling 
alley,  freight  elevator,  factory,  or  workshop  within  this  state,  nor  in  any  store 
or  mercantile  establishment  in  which  more  than  ten  persons  are  employed;  nor 
in  the  transmission  or  distribution  of  messages  or  merchandise.     The  provisions 
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of  this  section  shall  apply  only  in  cities  of  ten  thousand  inhabitants  or  more. 
(Laws  1907,  p.  86,  superseding  Laws  1897,  p.   143  ) 

Sec.  1717.  It  is  unlawful  for  any  person  to  employ  in  any  of  the  designated 
occupations  a  minor  between  fourteen  and  sixteen,  without  keeping  a  record  there- 
of, and  procuring  and  keeping  on  file  an  age  certificate. 

Sec.  1719.  No  child  under  sixteen  years  of  age,  and  over  fourteen  years  of 
iige,  shall  be  employed  in  any  mercantile  institution,  store,  office,  hotel,  laundry, 
manufacturing  establishment,  bowling  alley,  theater,  concert  hall,  or  place  of 
amusement,  factory  or  workshop,  passenger  or  freight  elevator,  or  in  any  mes- 
senger or  express  service,  or  as  messenger  or  driver  therefor,  unless  there  is 
first  produced  and  placed  on  file  in  such  mercantile  institution,  etc.,  an  age  cer- 
tificate. 

Sec.  1720.  State  factory  inspector  authorized  to  issue  age  certificates. 

Sec.  1721.  Evidence  which  is  to  be  furnished  regarding  age;  form  of  age  cer- 
tificate. 

Sec.  1723.  No  child  under  the  age  of  sixteen  years  shall  be  employed  to  adjust 
any  belt  to  any  machinery,  or  to  oil  or  assist  in  oiling,  wiping,  or  cleaning  ma- 
chinery; nor  shall  any  such  child  operate  or  assist  in  operating  circular  or  band 
saws,  wood  shapers,  wood  jointers,  planers,  sandpaper  or  wood-polishing  ma- 
chinery, emery  or  polishing  wheels  used  for  polishing  metal,  wood-turning  or 
boring  machinery,  stamping  machines  in  sheet  metal  and  tinware  manufacturing, 
stamping  machines  in  washer  and  nut  factories,  operating  corrugating  rolls,  such 
as  are  used  in  roofing  factories;  nor  shall  they  be  employed  in  operating  any 
steam  boiler,  steam  machinery,  or  other  steam  generating  apparatus;  they  shall 
not  operate  or  assist  in  operating  dough  brakes,  or  cracker  machinery  of  any 
description;  wire  or  iron  straightening  machinery;  nor  shall  they  operate  or 
assist  in  operating  rolling-mill  machinery,  punches  or  shears,  washing,  grinding, 
or  mixing  mill  or  calender  rolls  in  rubber  manufacturing;  nor  shall  they  operate 
or  assist  in  operating  laundry  machinery;  nor  shall  such  children  be  employed 
in  any  capacity  in  preparing  any  composition  in  which  dangerous  or  poisonous 
acids  are  used;  and  they  shall  not  be  employed  in  any  capacity  in  the  manu- 
facture of  paints,  colors,  or  white  lead;  nor  shall  they  be  employed  in  any  ca- 
pacity whatever  in  the  manufacture  of  goods  for  immoral  purposes,  or  any  other 
employment  that  may  be  considered  dangerous  to  their  lives  or  limbs,  or  where 
their  health  may  be  injured  or  morals  depraved;  nor  in  any  messenger  or  express 
service,  which  requires  them  to  carry  messages  or  merchandise  to  or  from  houses 
of  ill  fame,  nor  in  any  theater,  concert  hall,  or  place  of  amusement  wherein 
intoxicating  liquors  are  sold.       (Laws  1907,  p.  86.) 

Sec.  4741.  Provisions  of  the  same  general  tenor  as  §  292  of  the  New  York  Penal 
Code.    Age  limit  fixed  at  fourteen  years. 

Sec.  4744.  No  child  under  the  age  of  fourteen  years  shall  be  employed  in  any 
manufacturing  or  mechanical  establishment  in  this  state  wherein  steam,  water, 
or  any  other  mechanical  power  is  used  in  the  manufacturing  process  carried 
on  therein,  or  where  the  work  to  be  done  by  such  child  would,  in  the  opinion  of 
two  reputable  physicians  in  the  locality  where  such  work  is  to  be  done,  be  danger- 
ous to  the  health  of  such  child.     (Rev.  Stat.  1899,  §  2189.) 

Sec.  7829.  No  minor  or  woman  shall  be  required  to  clean  any  part  of  the  mill, 
gearing,  or  machinery  while  it  is  in  motion  in  such  establishment,  nor  [shall  any 
minor  under  the  age  of  sixteen  years  be]  required  to  work  between  the  fixed  and 
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traversing  or  the  traversing  parts  of  any  machine  while  it  is  in  motion  by  the 
-action  of  steam,  water,  electricity,  or  other  mechanical  power;  and  no  woman 
«hall  be  required  to  work  between  the  fixed  and  traversing  or  the  traversing  parts 
of  any  such  machine,  except  the  machine  being  operated  by  her.  (Rev.  Stat. 
1899,  §  6434,  as  amended  by  law,  1909,  p.  502,  inserting  words  in  brackets.) 

Sec.  8456.  No  male  person  under  the  age  of  fourteen  years,  or  female  of  any 
-age,  shall  be  permitted  to  enter  any  mine  to  work  therein;  nor  shall  any  boy 
under  the  age  of  sixteen  years,  unless  he  is  able  to  read  and  write,  be  allowed  to 
work    in    any   mine. 

Sec.  10,903.  No  child  between  eight  and  fourteen  years  of  age  shall  be  employed 
in  any  mine,  factory,  workshop,  mercantile  establishment,  or  in  any  other  manner, 
'during  the  usual  school  hours,  unless  the  person  employing  him  shall  first  pro- 
cure a  certificate  from  the  superintendent  or  teacher  of  the  school  he  attended, 
stating  that  such  child  attended  school  for  the  period  required  by  law,  or  has 
been  excused  from  attendance,  as  provided  in  §  10,897 ;  and  it  shall  be  the  duty  of 
such  superintendent  or  teacher  to  furnish  such  certificate  upon  application  of  the 
parent,  guardian,  or  other  persons  having  control  of  such  child  entitled  to  the 
same.     (Laws  1905,  p.  146.) 

Sec.  10,913.  No  child  between  the  ages  of  fourteen  and  sixteen  shall  be  em- 
iployed  or  be  engaged  in  service  in  any  mine,  factory,  workshop,  business  house, 
place  of  amusement,  or  in  any  other  place  or  manner,  who  has  not  first  furnished 
his  employer  a  properly  attested  birth  certificate,  or  an  affidavit,  as  provided  for 
in  §  10,909,  giving  the  date  of  birth  and  physical  characteristics,  and  the 
:signature  of  the  child.     (Laws  1907,  p.  428.) 

Montana. — Rev.  Codes  1907,  §  966.  No  child  under  fourteen  years  of  age  shall 
be  employed  or  be  in  the  employment  of  any  person,  company,  or  corporation  dur- 
ing the  school  term  and  while  the  public  schools  are  in  session,  unless  such  child 
shall  present  to  such  person,  company,  or  corporation  an  age  and  schooling  certifi- 
-cate  herein  provided.      (Act  March  3d,  1903,  §  2.) 

Sec.  967.  No  person  shall  employ  any  such  minor  during  the  time  schools  are 
in  session,  and,  having  sucli  minor  in  their  employ,  shall  immediately  cease  such 
•employment  upon  notice  from  the  truant  officer. 

Sec.  1746.  Any  person,  company,  firm,  association,  or  corporation,  or  any  agent, 
officer,  foreman,  or  other  employee  having  control  or  management  of  employees, 
or  having  the  power  to  hire  or  discharge  employees,  who  shall  knowingly  employ 
-or  permit  to  be  employed  any  child  under  the  age  of  sixteen  years,  to  render  or 
perform  any  service  or  labor,  whether  under  contract  of  employment  or  other- 
wise, in,  on,  or  about  any  mine,  mill,  smelter,  workshop,  factory,  steam,  electric, 
tydraulic,  or  compressed  air  railroad,  or  passenger  or  freight  elevator,  or  where 
any  machinery  is  operated,  or  for  any  telegraph,  telephone,  or  messenger  com- 
pany, or  in  any  occupation  not  herein  enumerated  which  is  known  to  be  dangerous 
-or  unhealthful,  or  which  may  be  in  any  way  detrimental  to  the  morals  of  said 
child,  shall  be  guilty  of  a,  misdemeanor.     (Act  March  5,  1907,  §  1.) 

Sec.  1752.  Provisions  similar  to  those  in  §  1746,  but  applicable  to  mines  only. 

Nebraska.—  Comp.  Stat.  1911,  §  3793a.  No  child  under  fourteen  years  of  age 
shall  be  employed,  permitted,  or  suffered  to  work  in,  or  in  connection  with,  any 
■theater,  concert  hall,  or  place  of  amusement,  or  any  place  where  intoxicating 
liquors  are  sold,  or  in  any  mercantile  institution,  store,  office,  hotel,  laundry, 
manufacturing  establishment,  bowling  alley,  passenger  or  freight  elevator,  factory 
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or  workshop,  or  as  a  messenger  or  driver  therefor,  within  this  state.  It  shall 
be  unlawful  for  any  person,  firm,  or  corporation  to  employ  any  child  under  four- 
teen years  of  age  in  any  business  or  service  whatever  during  the  hours  when  the- 
public  schools  of  the  town,  township,  village,  or  city  in  which  the  child  resides 
are  in  session.     (1907,  H.  E.  9,  §  1.) 

Sec.  3793b.  No  child  between  fourteen  and  sixteen  years  of  age  shall  be  em- 
ployed, permitted,  or  suffered  to  work  in  any  of  the  places  designated  above  unless 
the  person  or  corporation  employing  him  procures  and  keeps  on  file,  and  accessi- 
ble to  the  proper  public  officer,  an  employment  certificate. 

Sec.  3793m.  No  child  under  the  age  of  sixteen  years  shall  be  employed  in  any 
work  which,  by  reason  of  the  nature  of  the  work,  or  place  of  performance,  is. 
dangerous  to  life  or  limb,  or  in  which  its  health  may  be  injured  or  its  morals  may 
be  depraved. 

For  the  earlier  provisions  see  Laws  1899,  chap.  108.  See  also  Comp.  Stat. 
1911,  §  7914J. 

New  Hajnpsbire.  Laws  1901,  chap.  6.  The  following  provisions  supersede 
those  of  the  corresponding  number  of  Pub.  Stat.  chap.  93. 

Sec.  10.  No  child  under  the  age  of  twelve  years  shall  be  employed  in  any  manu- 
facturing establishment.  No  child  under  the  age  of  fourteen  years  shall  be  em- 
ployed in  any  manufacturing  establishment,  nor  in  any  mechanical,  mercantile, 
or  other  employment  during  the  time  in  which  the  public  schools  are  in  session 
in  the  district  in  which  he  resides. 

Sec.  11.  No  child  under  the  age  of  sixteen  years  shall  be  employed  in  any 
manufacturing  establishment,  or  in  any  mechanical,  mercantile,  or  other  employ- 
ment, during  the  time  in  which  the  public  schools  are  in  session  in  the  district  in 
which  he  resides,  without  first  presenting  a  statement  of  his  age  from  his  parent 
or  guardian,  sworn  to  before  the  superintendent  of  schools,  or,  if  there  is  no  super- 
intendent of  school,  by  some  person  authorized  by  the  school  board  of  the  district 
in  which  such  child  is  employed.  And  no  child  under  the  age  of  sixteen  years, 
shall  be  employed  as  aforesaid  during  the  time  in  which  the  public  schools  are 
in  session  in  the  district  in  which  he  resides  without  first  presenting  a  certificate 
from  the  superintendent  of  schools,  or,  if  there  is  no  superintendent  of  schools, 
some  person  authorized  by  the  school  board,  that  such  child  can  read  at  sight 
and  write  legibly  simple  sentences  in  the  English  language. 

Sec.  12.  No  minor  shall  be  employed  in  any  manufacturing  establishment,  or  in 
any  mechanical,  mercantile,  or  other  employment,  who  cannot  read  at  sight  and 
write  legibly  simple  sentences  in  the  English  language,  while  a  free  public  evening 
school  is  maintained  in  the  district  in  which  he  resides,  unless  he  is  a  regular 
attendant  at  such  evening  school  or  at  a  day  school;  provided,  that  upon  pres- 
entation by  such  minor  of  a  certificate  signed  by  a  regular  practising  physician, 
and  satisfactory  to  the  superintendent  of  schools,  or,  where  there  is  no  super- 
intendent of  school,  the  school  board,  showing  that  the  physical  condition  of 
such  minor  would  render  such  attendance  in  addition  to  daily  labor  prejudicial 
to  his  health,  said  superintendent  of  schools  or  school  board  shall  issue  a  permit 
authorizing  the  employment  of  such  minor  for  such  period  as  said  superintendent 
of  schools  or  school  board  may  determine. 

Pub.  Stat.  1901,  chap.  265,  §  3.  Employment  of  children  under  fourteen  in 
public  shows  is  prohibited. 
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New  Jersey —  Comp.  Stat.  1910,  p.  3023.  No  child  under  the  age  of  fourteen 
years  shall  be  employed,  allowed,  or  permitted  to  work  in  any  factory,  workshop, 
mill,  or  place  where  the  manufacture  of  goods  of  any  kind  is  carried  on;  any 
corporation,  firm,  individual,  parent,  parents,  or  custodian  of  any  child  who  shall 
violate  any  of  the  provisions  of  this  section  shall  be  liable  to  a,  penalty  of  $50 
for  each  offense.  (P.  L.  1904,  p.  152,  §  1.)  Earlier  enactment.  Gen.  Stat.  1896,  p. 
1900,  §  11. 

P.  3023-4.  If  at  the  time  of  the  employment  of  a  child,  the  proofs  of  age  speci- 
fied in  subdivisions  I.  and  II.  of  this  section  are  filed  with  the  corporation,  firm, 
or  person  employing  the  child,  such  proofs  shall  be  conclusive  evidence  of  the 
age  of  child  in  a  suit  against  such  employer  for  a  violation  of  §  1.   (§3.) 

P.  3028.  Children  under  sixteen  shall  not  be  permitted  to  clean  moving  ma- 
chinery. (§  21.) 

P.  3040.  Employers  of  minors  in  factories,  etc.,  to  keep  register  of  children 
under  sixteen.     (Pub.  L.  1907,  p.  552.) 

P.  2816.  Children  under  fifteen  shall  not  be  employed  in  vocations  injurious  to 
morals.     (P.  L.  1880,  p.  124,  §  2.) 

Children  under  eighteen  shall  not  be  employed  for  mendicant  purposes.     (§3.) 

Children  under  fifteen  shall  not  be  employed  in  dance  houses,  concert  saloons, 
or  theaters.     ( §  4. ) 

Children  under  twelve  shall  not  be  employed  in  mines.     (§5.) 

P.  2520;  Pub.  Laws  1903,  p.  100.  Children  under  eighteen  prohibited  from 
working  in  bakeries  between  7  P.  M.  and  7  A.  M.  (Similar  provision  in  P.  L.  1905, 
p.  206;  Comp.  Stat.  1910,  p.  3037.) 

New  York. —  Labor  law  1909,  §  70  (Laws  1897,  chap.  415,  as  enacted  by  Laws 
1903,  chap.  184).  No  child  under  the  age  of  fourteen  years  shall  be  employed, 
permitted,  or  suffered  to  work  in  any  factory.  No  child  between  the  ages  of 
fourteen  and  sixteen  years  shall  be  so  employed,  unless  an  employment  certificate, 
issued  as  provided  in  §  71,  shall  have  been  filed  in  the  office  of  the  employer  at 
the  place  of  the  employment  of  such  child. 

Sec.  71.  The  official  designated  for  issuing  the  certificate  forbidden  to  issue  it 
until  he  has  received,  examined,  approved,  and  filed  the  various  papers  enumer- 
ated.     (As  amended.  Laws  1912,  chap.  333.) 

Sec.  72.  Such  certificate  shall  state  the  date  and  place  of  birth  of  the  child,  if 
known,  and  describe  the  color  of  the  hair  and  eyes,  the  height  and  weight,  and  any 
distinguishing  facial  marks  of  such  child,  and  that,  in  the  opinion  of  the  officer 
issuing  such  certificate,  such  child  is  upwards  of  fourteen  years  of  age,  and  is 
physically  able  to  perform  the  work  which  he  intends  to  do. 

Sec.  73.  The  school  record  required  by  this  article  shall  be  signed  by  the 
principal  or  chief  executive  officer  of  the  school  which  such  child  has  attended, 
and  shall  be  furnished,  on  demand,  to  a  child  entitled  thereto,  or  to  the  board, 
department,  or  commissioner  of  health.  It  shall  contain  a  statement  certifying 
that  the  child  has  regularly  attended  the  public  schools,  or  schools  equivalent 
thereto,  or  parochial  schools,  for  not  less  than  one  hundred  and  thirty  days  during 
the  twelve  months  next  preceding  his  fourteenth  birthday,  or  during  the  twelve 
months  next  preceding  his  application  for  such  school  record,  and  is  able  to  read 
and  write  simple  sentences  in  the  English  language,  and  has  received  during  such 
period  instruction  in  reading,  spelling,  writing,  English  grammar,  and  geography, 
and  is  familiar  with  the  fundamental  operations  of  arithmetic  up  to  and  including 
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tractions.  Such  school  record  shall  also  give  the  date  of  birth  and  residence  of 
the  child,  as  shown  on  the  records  of  the  school,  and  the  name  of  its  parent  or 
guardian   or   custodian. 

Sec.  76.  Each  person  owning  or  operating  a  factory,  and  employing  children 
therein,  shall  lieep  or  cause  to  be  kept  in  the  office  of  such  factory,  a  register,  in 
which  shall  be  recorded  the  name,  birthplace,  age,  and  place  of  residence  of  all 
children  so  employed  under  the  age  of  sixteen  years. 

Sec.  81.  No  male  person  under  eighteen  years,  or  woman  under  twenty-one  years 
of  age,  shall  be  permitted  or  directed  to  clean  machinery  while  in  motion.  Chil- 
dren under  sixteen  years  of  age  shall  not  be  permitted  to  operate  or  assist  in 
operating  dangerous  machines  of  any  kind.  (Laws  1897,  chap.  415,  as  amended 
by  Laws  1899,  chap.  192. ) 

Sec.  93.  No  child  under  the  age  of  sixteen  years  shall  be  employed  or  per- 
mitted to  work  in  operating  or  assisting  in  operating  any  of  the  following  ma- 
chines: Circular  or  band  saws,  wood  shapers,  wood  jointers,  planers,  sandpaper 
or  wood-polishing  machinery;  piclcer  machines  or  machines  used  in  picking  wool, 
cotton,  hair,  or  any  upholstery  material;  paper  lace  machines;  burnishing  ma- 
chines in  any  tannery  or  leather  manufactory;  job  or  cylinder  printing  presses 
having  motive  power  other  than  foot;  woodturning  or  boring  machinery;  stamp- 
ing machines  used  in  sheet  metal  and  tinware  manufacturing,  or  in  washer  and 
nut  factories;  machines  used  in  malting  corrugating  rolls;  steam  boilers;  dough 
brakes  or  cracker  machinery  of  any  description;  wire  or  iron  straightening  ma- 
chinery; rolling-mill  machinery,  power  punches  or  shears;  washing,  grinding,  or 
mixing  machinery,  calender  rolls  in  rubber  manufacturing,  or  laundering  ma- 
chinery. 

No  child  under  the  age  of  sixteen  years  shall  be  employed  or  permitted  to 
work  at  adjusting  or  assisting  in  adjusting  any  belt  to  any  machinery;  oiling 
or  assisting  in  oiling,  wiping,  or  cleaning  machinery;  or  in  any  capacity  in  pre- 
paring any  composition  in  which  dangerous  or  poisonous  acids  are  used;  or  in 
the  manufacture  or  packing  of  paints,  dry  colors,  or  red  or  white  lead;  or  in 
dipping,  dyeing,  or  packing  matches;  or  in  the  manufacture,  packing,  or  storing 
of  powder,  dynamite,  nitroglycerin  compounds,  fuses,  or  other  explosives;  or  in 
or  about  any  distillery,  brewery,  or  any  other  establishment  where  malt  or  al- 
coholic liquors  are  manufactured,  packed,  wrapped,  or  bottled;  and  no  female 
under  the  age  of  sixteen  shall  be  employed  or  permitted  to  work  in  any  capacity 
where  such  employment  compels  her  to  remain  standing  constantly.  No  child 
under  the  age  of  sixteen  years  shall  be  employed  or  permitted  to  have  the  care,, 
custody,  or  management  of  or  to  operate  an  elevator,  either  for  freight  or  pas- 
sengers. No  person  under  the  age  of  eighteen  years  shall  be  employed  or  per- 
mitted to  have  the  care,  custody,  or  management  of  or  to  operate  an  elevator, 
either  for  freight  or  passengers,  running  at  a  speed  of  over  200  feet  a  minute. 
No  male  person  under  eighteen  years  or  woman  under  twenty-one  years  of  age 
shall  be  permitted  or  directed  to  clean  machinery  while  in  motion.  No  male 
child  under  the  age  of  eighteen  years,  nor  any  female,  shall  be  employed  in  any 
factory  in  this  state  in  operating  or  using  any  emery,  tripoli,  rouge,  cprundum, 
stone,  carborundum,  or  any  abrasive,  or  emery  polishing  or  buffing  wheel,  where 
articles  of  the  baser  metals  or  of  iridium  are  manufactured.  (Thus  amended  by 
Laws  1909,  chap.  299)  (this  provision  supersedes  the  provisions  in  labor  law 
1897,  §  79  [children  under  fifteen  not  to  operate  elevators],  and  §  81  [machinery 
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in  motion  not  to  be  cleaned  by  males  under  eighteen  nor  females  under  twenty- 
one]  ) . 

Sec.  162  (as  amended,  Laws  1911,  chap.  866).  No  child  under  the  age  of  four- 
rteen  years  shall  be  employed  or  permitted  to  work  in  or  in  connection  with  any 
mercantile  or  other  business  or  establishment.  No  child  under  the  age  of  six- 
-teen  shall  be  so  employed  or  permitted  to  work  without  the  procurance  of  an  em- 
jloyment  certificate. 

Sees.  163  (employment  certificate),  164  (contents  of  certificate),  165  (school 
record),  167  (registry).  These  provisions  resemble  the  corresponding  ones  which 
relate  to  the  employment  of  children  in  factories. 

Sec.  171.  Children  shall  not  be  employed  or  directed  in  work  in  the  basement 
■of  a  mercantile  establishment,  unless  permitted  by  the  health  authorities. 

Sec.  220.  No  male  child  under  ten  and  no  girl  under  sixteen  shall,  in  any  city 
•of  the  first  or  second  class,  sell  newspapers,  etc.,  in  any  street  or  public  place. 

Penal  Code,  §  292.  A  person  who  employs  or  causes  to  be  employed,  or  who 
■exhibits,  uses,  or  has  in  custody,  or  trains  for  the  purpose  of  the  exhibition,  use, 
or  employment  of,  any  child  actually  or  apparently  under  the  age  of  sixteen 
jears,  .  .  .  either  (1)  as  a  rope  or  -Kire  walker,  gymnast,  wrestler,  contor- 
tionist, rider,  or  acrobat;  or  upon  any  bicycle  or  similar  mechanical  vehicle  or 
■contrivance;  or,  (2)  in  any  mendicant  occupation;  or  in  gathering  or  picking 
rags,  or  collecting  cigar  stumps,  bones,  or  refuse  from  markets;  or  in  peddling; 
•or  (3)  in  singing;  or  dancing;  or  playing  upon  a  musical  instrument;  or  in 
M  theatrical  exhibition;  or  in  any  wandering  occupation;  or  (4)  in  any  illegal, 
indecent,  or  immoral  exhibition  or  practice;  or  in  the  exhibition  of  a»y  such 
child  when  insane,  idiotic,  or  when  presenting  the^  appearance  of  any  deformity 
•or  unnatural  physical  formation  or  development;  or  (5)  in  any  practice  or 
exhibition  or  place  dangerous  or  injurious  to  the  life,  limb,  health,  or  morals  of 
the  child, — is  guilty  of  a  misdemeanor.  But  this  section  does  not  apply  to  the 
■employment  of  any  child  as  a  singer  or  musician  in  a  church,  school,  or  academy; 
or  in  teaching  or  learning  the  science  or  practice  of  music;  or  as  a  musician 
in  any  concert  or  in  a  theatrical  exhibition,  with  the  written  consent  of  the  mayor 
of  the  city,  or  the  president  of  the  board  of  trustees  of  the  village  where  such 
■concert  or  exhibition  takes  plaee.s 

The  above  section  of  the  Penal  Code  has  been  held  to  have  repealed  by  impli- 
cation the  earlier  enactment  in  pari  materia,  Laws  1876,  chap.  122,  §§  1,  2,  as 
amended  by  Laws  1884,  chap.  48.4 

Sec.  292a.  Penalty  for  sending  messenger  boys  to  certain  places — a  corporation 
«r  person  employing  messenger  boys  who :  1.  Knowingly  places  or  permits  to  re- 
main in  a  disorderly  house,  or  in  an  unlicensed  saloon,  inn,  tavern,  or  other  un- 
licensed place  where  malt  or  spirituous  liquors  or  wines  are  sold,  any  instrument 
or  device  by  which  communication  may  be  had  between  such  disorderly  house, 
saloon,  inn,  tavern,  or  unlicensed  place,  and  any  oflice  or  place  of  business  of  such 
<!Orporation  or  person;  or,  2.  Knowingly  sends  or  permits  any  person  to  send  any 

3  Pronounced  constitutional  in  People  425.     The   court  relied  both  upon   the 

V.  Eioer  (1894)  141  N.  Y.  129,  25  L.R.A.  ground  that  the  two  provisions  were  In- 

794,  38  Am.  St.  Rep.  788,  36  N.  E.  4,  consistent,    and   that   the   more    recent 

affirming  ( 1893 )  70  Hun,  239,  24  N.  Y.  formed  a  part  of  a  body  of  laws  designed 

Supp.  500.  to  regulate  completely  the  subject-mat- 

iRyan  v.  Buchanan   (1885)    37  Hun,  ter  with  which  it  dealt. 
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messenger  boy  to  any  disorderly  house,  unlicensed  saloon,  inn,  tavern,  or  other 
unlicensed  place  where  malt  or  spirituous  liquors  or  wines  are  sold,  on  any  er- 
rand or  business  whatsoever,  except  to  deliver  telegrams  at  the  door  of  such 
house,  is  guilty  of  a  misdemeanor,  and  incurs  a  penalty  of  $50,  to  be  recovered 
by  the  district  attorney.  Added  Laws  1893,  chap.  692;  takes  effect  October  1, 
1893. 

Laws  1903,  chap.  459,  §  4.  Education  act.  It  shall  be  unlawful  for  any  person,, 
firm,  or  corporation  to  employ  any  child  under  fourteen  years  of  age  in  any 
business  or  service  whatever  during  any  part  of  the  term  during  which  the  public 
schools  are  in  session.* 

Sec.  5.  Persons  and  corporations  are  forbidden  to  employ  children  under  four- 
teen years  of  age  during  the  school  term,  unless  it  is  shown  by  an  official  cer- 
tificate that  they  have  satisfied  certain  educational  conditions  and  requirements. 

North  Carolina.- Pell's  Revisal  1908,  §  1981a  (Laws  1907,  chap.  463,  §  1). 
After  January  1,  1908,  no  child  under  twelve  years  of  age  shall  be  employed  or 
work  in  any  factory  or  manufacturing  establishment  within  the  state. 

Sec.  1981b  ( §  1 ) .  After  the  same  date  no  child  between  the  ages  of  twelve  and 
thirteen  years  shall  be  employed  in  a  factory  except  in  apprenticeship  capacity, 
and  then  after  having  attended  school  four  months  in  the  preceding  year. 

Sec.  1981d  (§  3).  Parents  are  required,  upon  hiring  their  children  to  any 
factory  or  manufacturing  establishment,  to  furnish  a  written  statement  of  the 
age  of  the  child. 

Sec.  1918e  (§4).  No  boy  or  girl  under  fourteen  years  of  age  shall  work  in  a 
factory*between  the  hours  of  8  P.  M.  and  5  A.  M. 

Sec.  3364  (§3).  If  any  parent  or  person  standing  in  the  relation  of  parent, 
upon  hiring  his  children  to  any  factory  or  manufacturing  establishment,  shall 
fail  to  furnish  such  establishment  a  written  statement  of  the  age  of  such  child 
or  children  so  being  hired,  and  if  any  such  parent  or  person  standing  in  the  re- 
lation of  parent  to  such  child  or  children  shall  in  such  written  statement  mis- 
state  the  age  of  such  child  or  children  being  so  employed,  he  shall  be  guilty  of 
a  misdemeanor,  and  upon  conviction  shall  be  punished  at  the  discretion  of  the 
court. 

Sec.  3362  (Acts  1903,  chap.  473,  §  1;  Revisal  1905,  §  3362).  If  any  mill  owner, 
superintendent,  or  other  person  acting  in  behalf  of  a  factory  or  manufacturing 
establishment,  shall  knowingly  and  wilfully  employ  any  child  under  twelve  years 
of  age  to  work  in  any  factory  or  manufacturing  establishment,  except  in  oyster 
canning  and  packing  manufactories  where  said  canning  and  packing  manufac- 
tories pay  for  opening  or  shucking  oysters  by  the  gallon  or  bushel,  he  shall  be 
guilty  of  a  misdemeanor. 

Sec.  4931  (Laws  1897,  chap.  252,  §  7).  No  minor  under  twelve  years  of  age 
shall  be  allowed  to  work  in  any  mine. 

North  Dakota.— Laws  1909,  chap.  153,  §  1.  No  child  under  fourteen  years 
of  age  shall  be  employed,  permitted,  or  suffered  to  work  in  or  in  connection  with 
any  mine,  factory,  work  shop,  mercantile  establishment,  store,  business  office,  tele- 
graph office,  restaurant,  hotel,  apartment  house,  or  in  the  distribution  or  trans- 
mission of  merchandise  or  messages.     It  shall  be  unlawful  for  any  person,  firm, 

» Pronounced  constitutional  in  New  N.  Y.,  1904)  43  Misc.  266,  88  N.  Y. 
Tork  V.   Chelsea  Jute  Mills   (Mun.  Ct.   Supp.  1085. 
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or  corporation  to  employ  any  child  under  fourteen  years  of  age  in  any  business 
or  service  whatever,  during  any  part  of  the  term  during  which  the  public  schools 
of  the  district  in  which  the  child  resides  are  in  session. 

Sec.  2.  Employers  of  children  between  fourteen  and  sixteen  are  required  to 
procure  an  employment  certificate,  and  to  keep  lists  of  such  children  employed. 

Sec.  9.  Employment.  No  child  under  the  age  of  sixteen  years  shall  be  employed 
at  sewing  belts,  or  to  assist  in  sewing  belts,  in  any  capacity  whatever;  nor  shall 
any  child  adjust  any  belt  to  any  machinery;  they  shall  not  oil  or  assist  in  oiling, 
wiping,  or  cleaning  machinery;  they  shall  not  operate  or  assist  in  operating 
•circular  or  band  saws,  wood  shapers,  wood  joiners,  planers,  sandpaper  or  wood- 
polishing  machinery,  emery  or  polishing  wheels  used  for  polishing  metal,  wood- 
turning  or  boring  machinery,  stamping  machines  in  sheet  metal  and  tinware 
manufacturing,  stamping  machines  in  washer  and  nut  factories,  operating  cor- 
Tugating  rolls,  such  as  are  used  in  roofing  factories,  nor  shall  they  be  employed 
in  operating  any  steam  boiler,  steam  machinery,  or  other  steam  generating  ap- 
paratus, or  as  pin  boys  in  any  bowling  alleys;  they  shall  not  operate  or  assist  in 
operating  dough  brakes,  or  cracker  machinery  of  any  description;  wire  or  iron 
straightening  machinery;  nor  shall  they  operate  or  assist  in  operating  rolling- 
mill  machinery,  punches  or  shears,  washing,  grinding,  or  mixing  mill  or  calender 
rolls  in  rubber  manufacturing;  nor  shall  they  operate  or  assist  in  operating 
laundry  machinery;  nor  shall  children  be  employed  in  any  capacity  in  preparing 
any  composition  in  which  dangerous  or  poisonous  acids  are  used,  and  they  shall 
not  be  employed  in  any  capacity  in  the  manufacture  of  paints,  colors,  or  white 
lead;  nor  shall  they  be  employed  in  any  capacity  whatever  in  operating  or  as- 
sisting to  operate  any  passenger  or  freight  elevator;  nor  shall  they  be  employed 
in  any  capacity  whatever  in  the  manufacture  of  goods  for  immoral  purposes, 
■or  any  other  employment  that  may  be  considered  dangerous  to  their  lives  or 
limbs,  or  where  their  health  may  be  injured  or  morals  depraved;  nor  in  any 
■theater,  concert  hall,  or  place  of  amusement  wherein  intoxicating  liquors  are 
.sold;  nor  shall  females  under  sixteen  years  of  age  be  employed  in  any  capacity 
where  such  employment  compels  them  to  remain  standing  constantly. 

Sec.  10.  Violators  of  act  declared  to  be  guilty  of  misdemeanor. 

For  the  earlier  statutes  as  to  child  labor,  see  N.  D.  Rev.  Codes  1905,  §§  897- 
«99. 

Ohio.— Gen.  Code  1910,  §  929  (§  302).  Mine  agent  to  keep  record  of  minors 
■employed. 

Sec.  928  (Bates's  Anno.  Stat.  1902,  §  302,  as  amended.  Laws  1900,  p.  181). 
No  child  under  fourteen  shall  be  allowed  to  work  in  a  mine;  nor  any  child  under 
fifteen  during  the  school  year. 

Sec.  7765  (Bates's  Anno.  Stat.  §  4022-2).  No  child  under  sixteen  years  of 
age  shall  be  in  the  employment  of  any  person  during  the  school  term,  unless  he 
presents  to  such  person  an  age  and  school  certificate. 

Sec.  12,968  (Bates's  Anno.  Stat.  1902  [Everett's  ed.]  §  6984.  Employment  of 
-children  for  the  purpose  of  certain  public  exhibitions  and  performances,  or  in  any 
vocation  injurious  to  their  lives  or  health  or  morals,  is  forbidden.  This  pro- 
vision is  similar  in  character  to  the  New  York  enactment  on  the  same  subject. 

Sec.  12,972.  Children  under  sixteen  years  of  age  shall  not  be  employed  ir 
occupations  dangerous  to  life  or  limb  of  the  child,  or  injurious  to  its  health. 
-or  depraving  to  its  morals. 
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Sec.  12,976.  Children  between  the  ages  of  fourteen  and  sixteen  years  of  age- 
who  cannot  read  and  write  the  English  language  are  not  to  be  employed  during- 
such  time  as  the  public  or  parochial  school  is  in  session  in  the  school  district  in 
which  said  minor  resides. 

Sees.  12,993  et  seq.  (Laws  1908,  p.  30,  §  1).  No  person,  firm,  company,  or 
corporation  operating  a  factory,  workshop,  business  office,  telephone,  or  tele- 
graph ofiBce,  restaurant,  bakery,  hotel,  apartment  house,  mercantile  or  other  estab- 
lishment  shall  at  any  time  employ,  permit,  or  suffer  a  child  under  the  age  of 
fourteen  years  to  work  in  or  in  connection  with  any  of  the  aforesaid  establish- 
ments, now  in  the  distribution  or  transmission  of  merchandise  or  messages;  nor 
shall  a  child  between  fourteen  and  sixteen  years  of  age  be  employed,  permitted, 
or  suffered  to  work  in  or  in  connection  with  any  of  the  aforesaid  establishmentSr 
now  in  the  distribution  or  transmission  of  merchandise  or  messages,  without  first 
procuring  from  the  proper  authority  the  age  and  schooling  certificate  prescribed 
by  law.  In  case  of  doubt  as  to  the  physical  fitness  of  a  boy  under  sixteen  or  a 
girl  under  eighteen,  the  inspector  shall  require  a  certificate  signed  by  the  medical 
officer  of  the  board  of  health,  certifying  that  the  child  is  in  sound  health  and 
physically  capable  of  the  work  he  is  required  to  do.  This  provision  supersedes 
Bates's  Anno.  Stat.  1902,  §  6986-7. 

This  certificate  is  to  be  kept  on  file  for  production  upon  request  of  a  factory- 
inspector. 

Sec.  13,001.  Provisions  relative  to  the  employment  of  children  under  sixteen, 
of  the  same  general  tenor  as  those  set  out  in  the  Illinois  statute  above. 

Sec.  13,002.  Whoever  employs  or  permits  a  child  under  sixteen  years  of  age- 
to  work  in  any  capacity  in  the  preparation  of  a  compound  in  which  dangerou» 
or  poisonous  acids  are  used;  in  the  manufacturing  of  paints,  colors,  or  white- 
lead;  in  the  manufacturing,  packing,  or  storing  of  powder,  dynamite,  nitro- 
glycerin compounds,  fuses,  or  other  explosives;  or  in  dipping,  dyeing,  or  packing- 
matches,  shall  be  fined  not  less  than  $25,  nor  more  than  $50.  (99  v.  31,  32,  §§  2, 
3.) 

Sec.  13,003.  Whoever  employs  or  permits  a  child  under  sixteen  years  of  age 
to  work  at  the  manufacture  of  goods  for  immoral  purposes,  or  in  or  about  a 
distillery,  brewery,  or  other  establishment  where  malt  or  alcoholic  liquor  is  manu- 
factured, packed,  wrapped,  or  bottled,  or  in  a  hotel,  theater,  concert  hall,  drug 
store,  saloon,  or  place  of  amusement  where  intoxicating  liquor  is  sold,  or  in  as- 
sorting, manufacturing,  or  packing  tobacco,  or  as  a  pin  boy  in  a  bowling  alley, 
shall  be  fined  not  less  than  $25  nor  more  than  $50.     (99  v.  31,  32,  §§  2,  3.) 

Sec.  13,005.  Females  under  sixteen  years  of  age  not  to  be  employed  in  any 
capacity  where  such  employment  compels  them  to  remain  constantly  standing- 
(Laws  1908,  p.  30,  §  2.) 

Oklahoma.— Comp.  Laws  1909,  §  629  (act  of  March  2,  1909).  Children  under 
fourteen  prohibited  from  working  in  any  factory,  factory  workshop,  theater,  bowl- 
ing alley,  pool  room,  steam  laundry,  or  any  occupation  injurious  to  health  or 
morals,  or  especially  hazardous  to  life  or  limb. 

Sec.  630.  No  child  under  the  age  of  sixteen  years  shall  be  employed,  permitted, 
or  suffered  to  work  at  any  of  the  following  occupations:  Oiling  or  assisting  in- 
oiling,  operating,  wiping,  or  cleaning  any  dangerous  machinery,  or  adjusting  any 
belt  to  any  such  machinery,  while  in  motion;  operating,  or  assisting  in  operating, 
circular  or  band  saws ;  steam  boilers,  steam  machinery,  or  other  steam  generating- 
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apparatus;  rolling-mill  machinery,  punches,  or  shears;  washing,  grinding,  or 
mixing  mills ;  passenger  or  freight  elevators ;  preparing  any  composition  in  which 
dangerous  or  poisonous  acids  are  used;  manufacture  of  paints,  colors,  or  white 
lead;  where  there  are  acids,  dyes,  lyes,  gases,  glass  dust  or  other  dust  or  lint  in 
such  quantities  as  to  be  injurious  to  health ;  dipping,  dyeing,  or  packing  matches ; 
manufacturing,  packing,  or  storing  powder,  dynamite,  nitroglycerin  compounds, 
fuses,  or  other  explosives;  manufacture  of  goods  for  immoral  purposes;  nor  shall 
females  under  the  age  of  sixteen  years  be  employed  in  any  capacity  where  such 
employment   compels  them  to   remain   standing  constantly. 

Sec.  631.  No  child  under  the  age  of  sixteen  shall  be  employed  or  permitted 
or  suffered  to  work  underground  in  any  mine. 

Sec.  632.  No  girl  under  the  age  of  sixteen  years  shall  in  any  city  sell  news- 
papers, magazines,  or  periodicals  in  any  street  or  out-of-doors  public  place. 

Sec.  633.  No  child  under  the  age  of  sixteen  shall  be  permitted  to  work  in  any 
of  the  occupations  specified  in  §  629,  unless  such  child  is  able  to  read  and  write 
simple  sentences  in  English,  or  shall  have  attended  school  during  the  preceding 
year  for  the  time  that  attendance  is  compulsory. 

Sec.  635.  No  boy  under  sixteen  and  no  girl  under  eighteen  shall  be  permitted 
to  work  in  any  of  the  occupations  mentioned  in  §  629  between  the  hours  of  6 
P.  M.  and  7  a.  m. 

Sees.  636-640.  Provide  for  the  procurement  of  schooling  certificates  for  children 
under   sixteen  years   of  age. 

Sec.  634.  Seats  must  be  prepared  for  children  under  sixteen,  so  far  as  the 
occupation  allows. 

Sec.  4025  (Laws  of  1907-8,  p.  507).  Employers  of  children  required  to  keep 
registers  thereof. 

Sec  4030  (Laws  of  1907-8,  p.  509).  No  child  under  the  age  of  fifteen  years 
shall  be  permitted  to  have  the  care  or  management  or  operate  an  elevator  in  a 
factory  or  in  any  other  institution  where  a  freight  elevator  is  operated. 

Sec.  4402.  Boys  under  the  age  of  sixteen  years  shall  not  be  employed  under- 
ground in  the  operation  of  mines. 

Oregon.- Gen.  Laws  1910,  §  5023  (Laws  1905,  chap.  208,  §  2).  No  child 
under  fourteen  years  of  age  shall  be  employed  in  any  factory,  store,  workshop, 
in  or  about  any  mine,  or  in  the  telegraph,  telephone,  or  public  messenger  service. 

Sec.  5024  (§3).  No  child  under  the  age  of  fourteen  years  shall  be  employed 
in  any  work,  or  labor  of  any  form,  for  wages  or  other  compensation,  to  whom- 
soever payable,  during  the  hours  when  the  public  schools  of  the  town,  district, 
or  city  in  which  he  or  she  resides  are  in  session. 

Sec.  5025  (§4).  Attendance  at  school  shall  be  compulsory  upon  all  children 
between  the  ages  of  eight  and  fourteen  years  in  all  cities,  towns,  and  villages  of 
the  state  of  Oregon,  during  the  whole  of  the  school  term  in  the  city,  town,  or 
village  in  which  the  child  resides,  and  upon  all  children,  in  such  cities,  towns, 
and  villages,  between  the  ages  of  fourteen  and  sixteen  years,  who  are  not  em- 
ployed in  some  lawful  work. 

Sec.  5027  (§6).    Schooling  certificate  to  be  kept  by  the  employer. 
Sec.  5062.  No  person,  firm,  or  corporation  shall  employ  or  allow  any  person 
under  the  age  of  eighteen    (18)   years  to  run,  operate,  or  have  charge  of,  any 
elevator  used  for  the  purpose  of  carrying  either  persons  or  property.      (Laws 
1909,  chap.  54,  p.  103,  §  1.) 
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Pennsylvania. —  Purdon's  Dig.  p.  1875,  infants'  act,  §§  12  et  seq.;  Laws  1879, 
P.  L.  142,  §§  3  et  seq.;  Laws  1901,  No.  163.  Provisions  relating  to  the  employ- 
ment of  cliildren  in  occupations  harmful  to  morals,  or  hazardous  to  their  life  or 
limb,  of  the  same  general  tenor  as  those  of  New  York  Penal  Code,  §  292. 

Purdon's  Dig.  Supp.  1905-1909,  p.  5482,  factory  act,  §  2;  Acts  1905,  P.  L. 
352,  §  2.  No  child  under  the  age  of  fourteen  years  shall  be  employed  in  any  es- 
tablishment.  This  enactment  superseded  the  act  of  1901,  P.  L.  322,  §  2,  whereby 
it  was  provided  that  no  child  under  thirteen  years  of  age  shall  be  employed  in 
any  factory,  manufacturing,  or  mercantile  industry,  laundry,  workshop,  renovat- 
ing works,  or  printing  office;  for  still  earlier  enactments,  see  Laws  1893,  No.  244, 
and  Laws  1897,  No.  26. 

P.  5483,  §  6;  Laws  1905,  P.  L.  352,  §  5.  No  minor  under  sixteen  years  of  age 
shall  be  permitted  to  clean  or  oil  machinery  while  in  motion,  or  to  operate  or 
otherwise  have  care  or  custody  of  any  elevator  or  lift. 

A  similar  provision  was  contained  in  Acts  1901,  P.  L.  322,  §  8;  for  earlier 
provision,  see  Laws  1893,  chap.  83,  §  1   (age  limit  fourteen). 

P.  5483,  §  7;  Laws  1905,  P.  L.  352,  §  5).  Employers  in  factories  of  children 
between  fourteen  and  sixteen  years  of  age  must  procure  employment  certifi- 
cates. 

This  and  the  succeeding  section  supersede  §  3  of  the  act  of  May  29,  1901. 

P.  5483,  §  9;  §  6.  The  certificate  of  employment  is  not  to  be  issued  until  the 
person  authorized  to  issue  it  obtains  from  the  parent,  guardian,  or  custodian  of 
the  child  an  affidavit  stating  the  age  and  date  and  place  of  birth  of  the  child, 
and  also  a  certificate  of  the  child's  birth  as  recorded  by  any  public  authority,  or 
ascertained  from  other  specified  sources  of  information. 

P.  5605,  infants  law,  §  14;  Laws  1909,  P.  L.  283,  §  1.  Minors  under  eighteen 
years  of  age  are  prohibited  from  being  employed,  except  as  provided  in  the 
article,  in  or  about  or  for  any  factory,  work-shop,  rolling  mill,  sawmill,  quarry, 
laundry,  store,  mercantile,  printing  or  binding  establishment,  dock,  wharf,  vessel, 
or  boat  engaged  in  lake  or  river  navigation  or  commerce,  railroad,  in  the  erection 
and  repair  of  electric  wires,  business  office,  telegraph  office,  telephone  office,  stable, 
garage,  hotel,  restaurant,  bootblack  stand,  or  the  transmission  of  newspapers, 
messages,  or  merchandise. 

P.  5605,  §  15.  Minors  under  eighteen  are  absolutely  prohibited  from  being 
employed  in  or  about  blast  furnaces,  tanneries,  docks,  wharves,  quarries;  in 
the  outside  erection  and  repair  of  electric  wires;  in  the  running  or  management 
of  elevators,  lifts,  or  hoisting  machines;  in  oiling  hazardous  or  dangerous  ma- 
chinery in  motion;  at  switch  tending,  gate  tending,  track  repairing;  as  brakeman, 
fireman,  engineer,  motorman,  conductor,  upon  railroads;  as  pilots,  fireman,  or 
engineers  upon  boats  or  vessels  engaged  in  the  transportation  of  passengers  or 
merchandise;  in  or  about  establishments  where  nitroglycerin  and  other  high  or 
dangerous  explosives  are  manufactured,  compounded,  or  stored. 

P.  5605,  §  16;  §  3.  Minors  over  the  age  of  sixteen  years  may  be  employed  in 
establishments  for  the  manufacture  or  preparation  of  white  lead,  red  lead,  paints, 
phosphorus,  phosphorus  matches,  poisonous  acids,  or  for  the  manufacture  or  strip- 
ping of  tobacco  and  cigars. 

P.  5606,  §  17;  §  4.  Minors  over  the  age  of  fourteen  years  who  can  read  and 
write  English  may  be  employed  in  mercantile  establishments,  store;  telegraph, 
telephone,  or  other  business  offices;  hotels,  restaurants;  or  in  any  factory,  work- 
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shop,  rolling  mill,  having  proper  ventilation  and  in  which  power  machinery  is 
not  used;  or,  if  used,  together  with  all  other  dangerous  appliances,  is  kept  secure- 
ly and  properly  safeguarded. 

P.  5675,  mines  act,  §  14;  Laws  1905,  P.  L.  344,  §  1.  Children  under  sixteen 
jears  of  age  shall  not  be  employed  in  any  anthracite  mine,  and  children  under 
the  age  of  fourteen  years  in  any  anthracite  coal  breaker  or  colliery,  or  around 
the  outside  workings  of  any  anthracite  mine.  For  earlier  enactment,  see  Acts 
June  2,  1891,  art.  9,  §  1. 

P.  5676,  §  16;  Acts  of  1905,  P.  L.  345,  §  3.  A  person  employing  any  minor 
child  in  or  about  any  coal  mine  must  procure  an  employment  certificate. 

P.  5678,  §  34;  Laws  1009,  P.  L.  375,  §  1.  No  minor  under  the  age  of  fourteen 
years  shall  be  employed,  permitted,  or  suffered  to  work  in  or  about  or  for  any 
bituminous  coal  mine  or  anthracite  colliery  or  breaker.  Earlier  enactment,  act 
of  May  15,  1893,  P.  L.  52. 

Purdon's  Dig.  p.  2570,  mines  act,  §  133;  Acts  1891,  P.  L.  76,  art.  5,  §  8.  No 
person  under  fifteen  years  of  age  shall  be  employed  in  an  anthracite  mine,  and 
no  person  shall  oil  dangerous  machinery  while  it  is  in  motion.6 

Rhode  Island. — Laws  1910,  chap.  533,  §  1.  No  child  under  fourteen  permitted 
to  work  in  any  factory,  manufacturing,  or  business  establishment  in  the  state. 
No  child  under  sixteen  shall  be  allowed  to  work  in  any  such  place  between  the 
hours  of  9  P.  M.  and  6  A.  M.  No  child  under  sixteen  to  be  employed  without 
school  certificate.     (Prior  enactment,  see  Gen.  Laws  1909,  chap.  78,  §  1.) 

Gen.  Laws  1909,  chap.  78,  §  2.  Every  person,  firm,  or  corporation  doing  busi- 
ness within  this  state,  employing  five  or  more  persons,  or  employing  any  child 
under  sixteen  years  of  age,  shall  be  subject  to  the  provisions  of  this  chapter,  what- 
ever shall  be  the  business  conducted  by  said  person,  firm,  or  corporation:  Pro- 
vided, however,  that  the  provisions  of  this  act  shall  not  apply  to  children  em- 
ployed in  household  services  or  in  agricultural  pursuits.  (Amending  Laws  1902, 
No.  158,  §  2.) 

Sec.  6.   No  minor  under  sixteen  shall  clean  machinery  in  motion. 

Laws  1910,  chap.  549,  §  1.  No  person  under  the  age  of  eighteen  years  shall 
take  charge  of  or  operate  any  passenger  elevator. 

Sontli  Carolina.— Code  1912,  §  870.  Wherever  children  under  fourteen  years 
of  age  are  employed,  notice  shall  be  posted  that  such  children  are  forbidden  to 
clean  any  machinery  while  in  motion  by  aid  of  steam,  water,  electricity,  or  other 
mechanical  power,  and  no  employer  or  his  agent  shall  knowingly  or  wilfully  per- 
mit or  consent  to  children  cleaning  such  machinery. 

Sec.  871.  Employers  of  children  under  fourteen  shall  keep  a  record  of  the 
same. 

South  Dakota.— Comp.  Laws  1910,  §  145.  No  child  under  fourteen  to  be  per- 
mitted to  work  in  mines   (Laws  1890,  chap.  112,  §  11). 

Tennessee.— Laws  1901,  chap.  34,  §  1  (amending  Laws,  1893,  chap.  159,  §1). 
It  shall  be  unlawful  for  a  proprietor,  foreman,  owner,  or  other  person  to  em- 
ploy a  child  less  than  fourteen  years  of  age  in  any  workshop,  factory,  or  mine. 
Unless  the  said  proprietor,  etc.,  shall  know  the  age  of  the  child,  it  shall  be  his 
duty  to  require  the  parent  or  guardian  to  furnish  a  sworn  statement  of  its  age. 

6  Pronounced  constitutional  in  Lemi-  218  Pa.  311,  12  L.R.A.(N.S.)   461,  120 
han  V.  Pittston  Coal  Min.  Co.   (1907)     Am.  St.  Rep.  885,  67  Atl.  642. 
M.  &  S.  Vol.  v.— 370. 
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[The  provision  in  the  last  sentence  is  an  addition  to  the  earlier  enactments  by 
which  the  limit  of  age  was  specified  as  twelve  years.  Laws  1881,  chap.  170,  §  10; 
Laws  1893,  chap.  159,  §  1 ;  Shannon's  Code,  §§  4434,  4436.] 

Utah.— Comp.  Laws  1907,  §  1338  (Laws  1896,  chap.  28).  No  person  under- 
fourteen  years  of  age  shall  be  employed  in  a  mine  or  smelter. 

Vermont Pub.  Stat.  1906,  §  1044,  as  amended  Laws  1910,  act  69.     A  child' 

under  sixteen  years  of  age,  who  has  not  completed  the  course  of  study  of  nine- 
years,  prepared  for  the  elementary  schools  by  the  superintendent  of  education,, 
shall  not,  unless  excused  in  writing  by  the  town  or  union  superintendent  of 
schools,  or  by  the  chairman  of  the  prudential  committee,  in  the  case  of  an  in- 
corporated district,  be  employed  in  work  connected  with  railroading,  mining, 
manufacturing,  or  quarrying,  or  be  employed  in  a,  hotel  or  bowling  alley,  or  in- 
delivering  messages,  except  during  vacations  and  before  and  after  school,  unless 
said  child  deposits  with  his  employer  a  certificate  from  said  superintendent,  or 
chairman  of  the  prudential  committee,  to  the  effect  that  he  is  eligible  to  employ- 
ment in  accordance  with  the  provisions  of  this  chapter;  and  no  child  under  sixteeni 
years  of  age  shall  be  employed  after  8  o'clock  at  night  in  any  of  the  occupations- 
or  industries  herein  enumerated.  In  case  said  child  has  been  in  attendance  upon/ 
a  private  or  parochial  school,  such  superintendent  or  chairman  of  the  prudential! 
committee  may  examine  said  child  for  the  purpose  of  determining  his  eligibility 
to  employment  in   accordance   with   this   section. 

Sec.  1046,  as  amended  Laws  1910,  act  70,  §  1.  No  child  under  fourteem 
years  of  age  shall  be  employed,  permitted,  or  suffered  to  work  for  any  railroad 
company,  or  in,  about,  or  in  connection  with,  any  mill,  factory,  quarry,  or  work- 
shop wherein  are  employed  exceeding  ten  persons.  No  child  under  the  age  of 
twelve  years  shall  be  employed  by  or  permitted  to  work  in,  about,  or  in  con- 
nection with  any  mill,  factory,  quarry,  workshop,  or  in  delivering  messages  for 
a  corporation  or  company,  or  in  any  mercantile  establishment,  store,  business, 
office,  restaurant,  bakery,  or  hotel. 

Sec.  2.  Employment  of  children  prohibited  in  designated  occupations;  pro- 
visions of  same  general  tenor  as  Illinois  statute  set  out  above. 

Sec.  5130.  No  person  under  the  age  of  twenty-one  years  shall  be  employed  ini 
a  barroom. 

Virginia. — Laws  1908,  chap.  301,  §  1.  No  child  under  fourteen  years  of  age- 
shall  be  employed,  permitted,  or  suffered  to  work  in  any  factory,  workshop,  mer- 
cantile establishment,  or  mine;  provided  that  this  act  shall  not  exclude  any 
child  over  the  age  of  twelve  who  is  an  orphan,  or  who,  for  any  other  reason,  is. 
dependent  on  his  own  labor  for  support,  or  who  has  a  parent  dependent  upon 
him  for  support;  in  any  of  which  cases  a  judicial  certificate  stating  the  neces- 
sity, and  authorizing  the  employment,  may  be  obtained.  [This  provision  super- 
sedes Code  1904,  §  3657bb  (Laws  1902,  p.  233),  under  which  the  limit  of  age- 
was  twelve  years.] 

■WasMngton.-Rem.  &  Bal.  Codes  &  Stata.  §  2446  (Laws  1909,  p.  948,  §  194 )> 
Provisions  of  the  same  general  tenor  as  §§  292  and  292a  of  the  New  York  Penal 
Code.    Age  limit  fixed  at  eighteen. 

Sec.  2447  (  Sess.  Laws  1909,  p.  948,  §  195 ) .  Every  person  who  shall  employ,, 
and  every  parent,  guardian,  or  other  person  having  the  care,  custody,  or  control 
of  such  child,  who  shall  permit  to  be  employed,  by  another,  any  male  child  under 
the  ttge  of  fourteen  years,  or  any  female  child  under  the  age  of  sixteen  years,  at 
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any  labor  whatever,  in  or  in  connection  with  any  store,  shop,  factory,  mine,  or 
any  inside  employment  not  connected  with  farm  or  housework,  without  the 
written  permit  thereto  of  a  judge  of  a  superior  court  of  the  county  wherein 
such  child  may  live,  shall  be  guilty  of  a  misdemeanor. 

Sec.  4715  (Sess.  Laws  1909,  p.  365,  §  2).  No  child  under  the  age  of  fifteen 
years  shall  be  employed  for  any  purpose  by  any  corporation,  person,  or  associ- 
ation of  persons  in  this  state,  during  the  hours  when  the  public  schools  of  the 
district  in  which  such  child  resides  are  in  session,  unless  the  said  child  shall 
present  a  certificate  from  a  school  superintendent,  as  provided  for  in  §  4714,  ex- 
cusing the  said  child  from  attendance  in  the  public  schools,  and  setting  forth 
the  reason  for  sucfh  excuse,  the  residence  and  age  of  the  child,  and  the  time  for 
which  such  excuse  is  given.  Every  owner,  superintendent,  or  overseer  of  any  es- 
tablishment, corporation,  company,  or  person  employing  any  such  child  shall 
keep  such  certificate  on  file  so  long  as  such  child  is  employed  by  him,  her,  or  it. 
The  form  of  such  certificate  shall  be  furnished  by  the  superintendent  of  public 
instruction.  Proof  that  any  child  under  fifteen  years  of  age  is  employed  during 
any  part  of  the  period  in  which  public  schools  of  the  district  are  in  session  shall 
be  deemed  prima  facie  evidence  of  a  violation  of  this  section. 

Sec.  6570  (Laws  1907,  p.  238,  §  1).  No  person  under  the  age  of  nine- 
teen years  shall  be  employed  as  a  public  messenger  by  any  person,  telegraph 
company,  telephone  company,  or  messenger  company  in  any  city  of  the  first 
class  in  this  state,  nor  shall  any  child  of  either  sex  under  the  age  of  fourteen 
years  be  hired  out  to  labor  in  any  factory,  mill,  workshop,  or  store  at  any  time; 
Provided,  that  any  superior  court  judge  may  issue  a  permit  for  the  employment 
of  any  child  between  the  ages  of  twelve  and  fourteen  years  at  any  occupation, 
not  in  his  judgment  dangerous  or  injurious  to  the  health  or  morals  of  such 
child,  upon  evidence  satisfactory  to  him  that  the  labor  of  such  child  is  nec- 
essary for  its  support  or  for  the  assistance  of  any  parent;  and  provided  further 
that  the  judge  of  the  juvenile  court  may  issue  permits  for  the  employment  of 
any  male 'child  over  fourteen  years  of  age,  as  messenger  by  telegraph,  telephone, 
and  messenger  companies,  subject  to  such  limitations  and  conditions  as  may  be 
imposed  by  said  court.  All  permits  herein  provided  for  shall  be  issued  for  a 
definite  time,  and  shall  be  revocable  at  the  discretion  of  the  judge  by  whom  is- 
sued. 

Sec.  7287  (Sess.  Laws  1903,  chap.  136,  §  1).  No  female  person  under  eighteen 
years  of  age  shall  be  employed  as  public  messenger  by  any  person,  telegraph 
company,  telephone  company,  or  messenger  company  in  this  state,  nor  shall  any 
child  of  either  sex,  under  the  age  of  fourteen  years,  be  hired  out  to  labor  in  any 
factory,  mill,  workshop,  or  store  at  any  time;  Provided  that  any  superior  court 
judge  living  within  the  residence  district  of  any  such  child  may  issue  a  permit 
for  the  employment  of  any  child  between  the  ages  of  twelve  and  fourteen  years 
at  any  occupation  not,  in  his  judgment,  dangerous  or  injurious  to  the  health  or 
morals  of  such  child,  upon  evidence,  satisfactory  to  him,  that  the  labor  of  such 
child  is  necessary  for  its  support  or  for  the  assistance  of  any  invalid  parent. 
Such  permits  shall  be  issued  for  a  definite  time,  but  shall  be  revocable  at  the 
discretion  of  the  judge  by  whom  they  are  issued. 

Sec.  7388  (3172*).  No  boy  under  the  age  of  sLxteen  years  and  no  female  of 
any  age  shall  be  employed  or  permitted  to  be  in  any  mine  for  the  purpose  of 
employment  therein,  nor  shall  a  boy  under  the  age  of  fourteen  years  be  em- 
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ployed  or  permitted  to  be  in  or  about  the  outside  structures  or  workings  of  the 
colliery  for  the  purpose  of  employment:  Provided,  that  this  prohibition  shall 
not  affect  the  employment  of  boys  of  suitable  age  in  an  office  or  in  the  perform- 
ance of  clerical  work  at  the  colliery.  When  an  employer  is  in  doubt  as  to  the 
age  of  any  boy  applying  for  employment  in  or  about  a  mine  or  colliery,  he 
shall  demand  and  receive  proof  of  the  age  of  such  boy  by  certificate  from  the 
parents  or  guardian  of  such  boy  before  he  shall  be  employed. 

West  Virginia.— Code  1906,  §  412.  No  minor  under  fourteen  years  of  age, 
nor  female  person  of  any  age,  shall  be  permitted  to  work  in  any  coal  mine. 
(Limit  of  age  in  Laws  1891,  chap.  15,  was  twelve  years.) 

Sec.  442;  Acts  1901,  chap.  19.  No  minor  shall  be  permitted  to  clean  any  mill 
gearing  or  machinery  while  the  same  is  in  motion. 

Sec.  455  (Acts  1887,  chap.  11;  Acts  1891,  chap.  15;  A.cts  1905,  chap.  75). 
No  minor  under  twelve  shall  be  employed  in  any  mine,  factory,  mercantile  or 
manufacturing  establishment  where  goods  or  wares  are  made  or  sold;  and 
no  minor  under  the  age  of  fourteen  years  shall  be  employed  during  the  free 
school  term  of  the  district  in  which  he  resides. 

Sees.  4219-4221;  Acts  1901,  chap.  14.  Provisions  of  the  same  general  tenor  as 
New  York  Penal  Code,  §  292,  but  the  age  limit  is  fixed  at  fifteen. 

Wisconsin.— Sanborn  &  S.  Stat.  Supp.  1906,  §  1728a.  No  child  between  the 
ages  of  fourteen  and  sixteen  years  shall  be  employed  at  any  time  in  any  factory 
or  workshop,  bowling  alley,  barroom,  beer  garden,  in  or  about  any  mine,  store, 
office,  hotel,  mercantile  establishment,  laundry,  telegraph,  telephone,  public 
messenger  service,  or  work  for  wages  at  any  gainful  occupation  at  any  place, 
unless  there  is  first  obtained  from  the  commissioner  of  labor,  state  factory  in- 
spector, any  assistant  factory  inspector,  or  from  the  judge  of  the  county  court 
or  municipal  court,  or  from  the  judge  of  a  juvenile  court  where  such  child  re- " 
sides,  a  written  permit.  (Laws  1899,  chap.  274;  Laws  1901,  chap.  182;  Laws 
1903,  chap.  349.) 

No  child  under  fourteen  years  of  age  shall  be  employed  at  any  tim"e  in  any 
factory  or  worlcshop,  bowling  alley,  barroom,  beer  garden,  or  in  or  about  any 
mine.     (Laws  1891,  chap.  109,  §  1.) 

No  child  under  fourteen  years  shall  be  employed,  required,  or  suffered  to  work 
ior  wages  at  any  gainful  occupation  at  any  time  except  that  during  the  vacation 
of  the  public  school  in  the  town,  district,  or  city  where  any  child  between  the 
ages  of  twelve  and  fourteen  years  resides.  It  may  be  employed  in  any  store, 
■office,  hotel,  mercantile  establishment,  laundry,  telegraph,  telephone,  or  public 
messenger  service  in  the  town,  district,  or  city  where  it  resides,  and  not  elsewhere, 
provided,  that  there  is  first  obtained  from  the  commissioner  of  labor,  state 
factory  inspector,  and  assistant  factory  inspector,  county  judge,  municipal  judge, 
or  from  the  judge  of  a  juvenile  court  where  such  child  resides,  a  vn-itten  permit. 

The  said  commissioner  of  labor,  etc.,  shall  keep  a  record,  stating  the  name, 
date,  and  place  of  birth  and  place  of  school  attended  by  any  such  child. 

Sec.  1728b.  It  shall  be  the  duty  of  every  person,  firm,  or  corporation,  agent  or 
manager  of  any  firm,  or  corporation  employing  miners  in  any  mine,  factory, 
or  workshop,  bowling  alley,  barroom,  beer  garden,  store,  office,  hotel,  mercantile 
establishment,  laundry,  telegraph,  telephone,  or  public  messenger  service  within 
this  state,  to  keep  a  register  in  the  place  where  such  minor  is  employed,  and  sub- 
ject at  all  times  to  the  inspection  of  any  factory  inspector,  or  assistant  factory 


§  1898]        STATUTES  RELATIVE  TO  WOMEN  AND  CHILDREN.  5909 

inspector,  in  which  register  shall  be  recorded  the  name,  age,  and  date  of  birth, 
place  of  residence,  of  every  child  employed,  permitted,  or  suffered  to  work  there- 
in, under  the  age  of  sixteen  years;  and  it  shall  be  unlawful  for  any  person, 
firm,  or  corporation,  agent,  or  manager  of  any  firm  or  corporation,  to  hire  or 
employ,  permit  or  suffer  to  work  in  any  mine,  mercantile  establishment,  factory, 
or  workshop,  bowling  alley,  barroom,  beer  garden,  store,  office,  hotel,  laundry, 
telegraph,  telephone,  or  public  messenger  service,  any  child  under  sixteen  years  of 
age  unless  there  is  first  provided  and  placed  on  file  in  such  mine,  mercantile  es- 
tablishment, factory,  or  workshop,  bowling  alley,  barroom,  beer  garden,  store, 
office,  hotel,  laundry,  telegraph,  telephone,  or  public  messenger,  a  permit  granted 
by  either  the  commissioner  of  labor,  state  factory  inspector,  any  assistant 
factory  inspector,  county  judge,  municipal  judge,  or  judge  of  a  juvenile  court 
of  the  county  where  such  child  resides. 

Sec.  1728f.  No  firm,  person,  or  corporation  shall  employ  or  permit  any  child 
under  sixteen  years  of  age  to  have  the  care,  custody,  management,  or  operation  of 
any  elevator. 

Sec.  1728k;  Laws  1903,  chap.  402.  No  female  under  the  age  of  eighteen  years 
shall  be  employed  as  a  messenger. 

Sec.  17280 ;  Laws  1899,  chap.  330,  §§  3,  4.  Children  under  fifteen  are  not  to 
be  employed  in  any  theatrical  exhibition  or  public  show  as  acrobats,  etc., 
when,  in  the  opinion  of  the  public  licensing  officers,  such  children  are  employed 
so  as  to  corrupt  their  morals  or  impair  their  physical  health. 

Wyoming.— Laws  1890-91,  chap.  20,  §  5  (Comp.  Stat.  1910,  §  3107).  No 
boy  under  the  age  of  fourteen  years  shall  be  employed  in  any  mines  or  under- 
ground works,  or  dangerous  place. 

Laws  1895,  chap.  46,  §§  1,  2  (§§  3101,  3102).  Restriction  of  employment  of 
children  under  fourteen  years  of  age.  Provision  similar  to  that  of  New  York 
Penal  Code,  §  292. 

Ontario. —  Factories  act  (Ont.  Rev.  Stat.  chap.  256),  §§  3,  5.  No  child  (i.  e., 
person  under  fourteen  years  of  age)  is  to  be  employed  in  any  factory  except  dur- 
ing the  summer  months  in  preparing  fruit,  etc.,  for  canning  purposes. 

Sec.  6,  subsec.  1;  §  2,  subsec.  1;  §  15,  subseo.  4.  The  employment  of  a  child  to 
work  an  elevator  for  the  uses  of  a  manufacturing  concern  is  forbidden. 

Shop  regulation  act  (Ont.  Rev.  Stat.  1897,  chap.  257,  §  6,  as  amended  by  8 
Edw.  VII.  chap.  58).  No  person  under  twelve  years  of  age  shall  be  employed  in 
any  shop  school  unless  the  said  child  shall  have  furnished  to  the  employer  a 
certificate  issued  in  accordance  with  the  provision  of  the  truancy  act. 

Mines  act  1906  (chap.  11,  §  192).  No  boy  under  the  age  of  fifteen  years  shall 
be  employed  below  ground  (same  provision  in  mines  act  1892,  Rev.  Stat.  Ont. 
1897,  chap.  36.) 

Sec.  194.  The  owner  of  a  mine  is  required  to  keep  a  register  of  boys  and 
young  male  persons  who  are  employed  below  ground. 

Quebec— Industrial  establishments  act  (57  Vict.  chap.  30,  §  3023  [1]).  In 
establishments  classified  by  the  lieutenant  governor  in  council  as  dangerous,  un- 
wholesome, or  inconvenient,  the  age  of  the  employee  shall  not  be  under  sixteen 
years  for  girls   or   women. 

Sec.  3023  (2).  In  all  other  establishments,  the  age  of  the  employees  shall  not 
be  less  than  twelve  years  for  boys,  and  fourteen  for  girls. 
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Sec.  3023  (3).  Employer  of  child  or  young  girl  shall,  if  required,  exhibit  to 
the  inspector  an  age  certificate. 

Factories  act  (48  Vict.  chap.  32,  Rev.  Stat.  §  3020).  It  is  not  permitted  to 
keep  a  factory  so  that  the  life  of  any  person  therein  is  endangered,  or  so  that 
the  health  of  any  person  employed  therein  is  likely  to  be  permanently  injured. 

Sec.  3026  ( 1 ) .  No  boy  aged  less  than  twelve  years,  and  no  girl  less  than  four- 
teen years,  can  be  employed  in  any  factory. 

Sec.  3026  (2).  Children  between  the  ages  of  twelve  and  fourteen  years  shall 
not  be  employed  in  any  factory  unless  the  employer  has  in  his  possession  an 
age  certiiicate. 

Nova  Scotia. — Metalliferous  mines  regulation  act  (Rev.  Stat.  1900,  chap. 
20,  §  5).  No  boy  under  the  age  of  twelve  years  shall  be  employed  in  or  about 
any  mine,  above  or  below  ground. 

Coal  mines  regulation  act  (Rev.  Stat.  1900,  chap.  19,  §  18).  No  boy  of  or 
above  the  age  of  twelve  years,  and  under  the  age  of  sixteen  years,  shall  be  per- 
mitted to  work  in  or  about  any  mine  above  or  below  ground  unless  he  is  able 
to  read  and  write,  and  is  familiar  with  the  rules  of  arithmetic  as  far  as 
division,  and  furnishes  a  certificate  to  that  effect  from  a  duly  licensed  teacher. 

Sec.  44  (22).  Person  employed  to  work  hoisting  machinery  shall  be  a  male 
person,  not  less  than  eighteen  years  of  age. 

British  Columbia. —  Mines  (metalliferous)  inspection  act  (Rev.  Stat.  1897, 
chap.  134,  §  12).  No  boy  under  the  age  of  twelve  years  shall  be  employed 
below  ground  in  any  mine  to  which  the  act  applies. 

There  is  a  similar  provision  in  the  coal  mines  regulation  act  (B.  C.  Rev. 
Stat.  1897,  chap.  138),  §  4. 

New  South  Wales.— Coal  mines  regulation  act  1902,  §  34.  No  boy  under 
fourteen  years  of  age  shall  be  employed  in  or  about  a  mine. 

Factories  and  shops  act  1896,  §  35.  No  child  shall,  unless  by  special  per- 
mission of  the  Minister  of  State,  invested  with  the  control  of  this  department 
of  industrj^  be  employed  in  any  factory;  and  that  no  such  special  permission 
shall  be  given  in  respect  to  a  child  under  thirteen  years. 

Victoria. — Factories  and  shops  act  1905  (No.  1975),  §  36.  Similar  to  pro- 
vision as  to  wet  spinning  in  §  76  of  the  English  factory  and  workshop  act 
1901. 

Sec.  37.  No  child  (i.  e.,  person  under  thirteen  years)  shall  be  employed  in 
a  factory. 

Sec.  39.  Similar  to  provision  concerning  certain  unhealthy  kinds  of  work,  in 
§  77  of  the  English  factory  and  workshop  act  1901,  except  as  regards  the  ages 
of  the   employees  designated. 

Mines  act  1890,  §  353.  Boys  under  fourteen  years  of  age  not  to  be  employed 
below  ground  in  any  mine. 

Queensland.- Mining  act  1898,  §  212.  No  boy  under  the  age  of  fourteen 
shall  be  employed  under  ground  in  any  mine. 

New  Zealand.—  Mining  acts  compilation  act  1906,  §  241.  Except  in  clerical 
employments,  no  female  person  of  any  age,  and  no  male  person  under  the  age  of 
fourteen  years,  shall  be  employed  by  him  in  any  capacity  in  or  about  a  mine. 
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1899.  Constniction  and  operation  of  these  enactments.    Generally. — 

'The  question  whether  the  enactments  discussed  in  this  section  should 

be  strictly  or  liberally  construed  is  discussed  in  §  1641a,  ante.     As 

to  the  circumstances  under  which  the  violation  of  a  statute  forbidding 

"the  employment  of  children  under  a  certain  age  is  deemed  to  be  the 

proximate  cause  of  an  injury  received  by  a  minor,  see  §  15Y1,  ante, 

and  notes  10,  11,  infra.     Upon  the  question  whether  a  violation  of 

these  statutes  constitutes  negligence  per  se  or  not,  see  §§  1906  et  seq. 

post.     Statutes  for  the  protection  of  the  lives  and  limbs  of  children 

.are  held  to  create  a  liability  for  damages  diie  to  their  infraction, 

-whether  provided  for  in  so  many  words  in  the  statutes  ov  not ;  ^  and 

the  mere  fact  that  failure  to  obey  such  statutes  is  made  a  criminal 

offense  does  not  mean  that  the  child  has  not  a  right  of  action  as  for  a 

■civil  injury.^     See  §  1905,  post. 

It  is  generally  held  that  these  statutes  prohibiting  the  employment 
of  children  under  certain  ages  and  in  specified  employments  take 

1  Strafford  v.   Republic  Iron.  &  Steel  general  rule  of  statutory  interpretation 

•Co.  (1909)  238  111.  371,  20  L.K.A.(N.S.)  that  a  violation  of  a   duty  created  by 

876,    128   Am.   St.   Rep.   129,   87   N.   E.  statute,  resulting  in  damage  to  one  of 

'358;  Casteel  v.  Pittsburg  Vitrified  Pav-  the  class  for  whose  benefit  the  duty  was 

ing  &  Bldg.  Brick  Go.    (1910)   83  Kan.  established,   confers    a    right    of    action 

■  533,  112  Pa,c.  145;  Beauchampx.  Sturges  upon  the  injured  person.     A  difficulty 

r£  B.  Mfg.  Co.    (1911)    250  111.  303,  95  often    arises    to    determine    whether    a 

N.  E.  204 ;  Frorer  v.  Baker  ( 1907 )   137  private  right   arises  for  breach   of  the 

/111.  App.  588.  statutory  duty  imposed,  or  whether  the 

The  injured  boy  has  a  right  of  action  only  consequence  is  to  subject  the  vio- 

ii  his  unlawful  employment  is  the  prox-  lator  to  punishment.     It  is  not  enough 

imate  cause  of  the  injury.    Blankenship  for  a  plaintiff  to  prove  a  violation  of  a 

v.  Ethel  Coal  Co.   (1911)   69  W.  Va.  74,  statute  concurrent  with  his  injury,  but 

70S.  E.  863;  Hankins  v.  Reioners  (1910)  he   must  go  further   and   show   that   a 

■86  Neb.  307,  125  N.  W.  516.  condition  to  which  the  statute  directly 

<>  Marino  v.  Lehmaier   (1903)    173  N.  relates  has  a  causal  connection  with  his 

T.  530,  61  L.R.A.  811,  66  N.  E.  572.  injury.     .     .     .     This  statute  is  a  deo- 

In    Berdos    v.    Tremont    d    8.    Mills  laration     of     legislative     policy     that 

(1911)    209   Mass.   489,   95  N.   E.   876,  parents  and  guardians  of  children  under- 

Ann.    Gas.    1912   B,    797,   the   court,   in  talcing  to  act  in  their  own  behalf  shall 

referring  to  the  Massachusetts   statute  no   longer   be   permitted  to  bargain   at 

prohibiting  the  employment  of  children  all  as  to  the  work  of  children  of  tender 

Tinder    fourteen    years    of    age,    said:  years  in  specified  employments.     It  re- 

"This  statute  was  passed  in  the  exercise  lates  to  a  class  who  are  least  able  to 

■of  the  police  power  as  a  humanitarian  protect  themselves  by  appreciating  and 

measure,  and  in  the  interest  of  the  phys-  avoiding  danger,  or  to  request  instruc- 

ical  well-being  of  the  race.     It  prevents  tions  as  to  matters  beyond  their  under- 

children  of  immature  judgment  and  un-  standing,  or  to  arrange  by  contract  for 

developed    bodies    from    working   under  their  protection,  or  to  resist  any  com- 

-conditions     likely     to     endanger     their  pulsion   arising  from  their   own   neces- 

Iiealth,  life,  or  limb.     While  these  con-  sities    or    other    circumstances.      There 

-siderations    are    important   for    society,  would    be    difficulty   in   discovering    in- 

they  are  also  significant  for  the  child,  stances   of   failure  to   comply  with   tlie 

This  statute  imposes  a  duty  upon  every  law,  arising  from  the  tendency  of  both 

-employer    with    reference    to    children  parties  to  such   failure  to  conceal  the 

^nder  fourteen  years  of  age.     It  is  a  wrongdoing.      The    statute    has    to    do 
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from  the  employer  tlie  defense  of  assumption  of  risk.*  As  to  the 
question  whether  the  defense  of  contributory  negligence  is  abolished 
by  these  statutes,  the  courts  are  not  in  harmony.* 

It  is  broadly  stated  in  some  of  the  cases  that  no  recovery  can  be 
had  for  injuries  to  a  minor  employed  in  violation  of  a  statute,  if  the 
breach  of  a  statute  is  not  the  proximate  cause  of  the  injury.^  But  if 
the  injury  occurs  in  the  course  of  the  employment,  the  violation  of 
the  statute  is  held  to  be  the  proximate  cause  of  the  injury.® 


with  the  protection  of  childhood.  It 
pertains  to  a  subject  of  universal  inter- 
est, fundamentally  vital  in  its  broader 
bearings  to  the  future  of  mankind. 
These  considerations  require  the  infer- 
ence that  the  remedy  intended  by  the 
legislature  against  the  delinquent  em- 
ployer was  not  confined  to  the  criminal 
one.  The  right  of  civil  action  in  ad- 
dition may  well  have  been  regarded  as 
a  more  efficacious  means  of  compelling 
observance  of  the  law.  Therefore,  while 
the  public  purposes  of  this  act  are  im- 
portant, any  member  of  the  public  so 
situated  with  reference  to  its  subject- 
matter  as  to  suffer  special  damage  by 
its  infraction  has  a  right  of  action 
against  the  violator  of  the  statute." 

3  See  §  1647a,  c,  ante. 

*  See  §  1649,  notes  4  et  seq.,  ante. 

^Nickey  v.  Steuder  (1905)  164  Ind. 
189,  73  N.  E.  117. 

The  master  is  not  chargeable  as  a 
matter  of  law  with  all  injuries  resulting 
during  the  unlawful  employment,  but 
only  for  such  injury  as  the  statute  in- 
tended to  guard  against.  'Norman  v. 
Virginia-Pocahontas  Coal  Co.  (1910)  68 
W.  Va.  405,  31  L.R.A.(N.S.)  504,  69  S. 
E.  857. 

Injury  to  a  boy  standing  on  a  turn- 
table, due  to  its  being  moved  by  one  of 
the  master's  servants,  is  not  occasioned 
by  the  employment  of  the  boy  as  a 
messenger  to  work  in  and  about  the 
yards,  lievis  v.  Toledo,  St.  L.  &  W.  li. 
Co.    (1909)    147  111.  App.  116. 

8  Casteel  v.  Pittsburg  Vitrified  Pav.  & 
Bldg.  Brick  Co.  (1910)  83  Kan.  533, 
112  Pac.  145;  Casperson  v.  Michaels 
(1911)  142  Ky.  314,  134  S.  W.  200; 
'Norman  v.  'Virginia-Pocahontas  Coal  Go. 
(1910)  68  W.  Va.  405,  31  L.R.A.(N.S.) 
504,  69  S.  E.  857. 

In  SJmron  v.  Winnebago  Furniture  Mfg. 
Co.  (1910)  141  Wis.  185,  124  N.  W.  299, 
it  is  said:  "It  is  undisputed  that  the 
plaintiff's    injury    was    the    immediate 


result  of  physical  contact  with  the  pro- 
hibited saw  while  he  was  at  work.  TwO' 
of  the  elements  of  proximate  causation 
are  therefore  shown  without  dispute: 
First,  that  the  defendant  was  guilty  of 
a,  negligent  act;  second,  that  as  a  result, 
of  that  act,  the  plaintiff  suffered  injury. 
The  only  other  element  necessary  to 
complete  the  claim  of  proximate  caus- 
ation is  the  fact  that  some  injury  tO' 
the  boy  should  have  been  reasonably 
anticipated  by  the  defendant  as  the- 
natural  and  probable  result  of  setting 
him  at  work  at  the  saw.  This  latter 
necessary  element  must  be  held  to  be 
conclusively  established  by  the  law  it- 
self. The  prohibition  of  the  employment 
of  boys  about  such  machines  as  are  dan- 
gerous to  life  and  limb  amounts  to  a 
declaration  that  such  employment  is 
likely  to  result  in  physical  injury  to- 
the  boy,  and  an  employer  must  in  all 
reason  be  held  to  know  what  the  legis- 
lation has  thus  declared.  The  element 
of  anticipation  of  injury  as  a  natural 
and  probable  result  of  the  violation  of 
the  law  is  therefore  supplied.  . 
But  when,  as  here,  the  law  forbids  the 
employment  of  a  minor  at  a  certain 
definite  machine,  and  in  violation  of  the- 
law  the  defendant  employs  a  minor  at 
that  machine,  and  that  machine,  during 
the  employment,  inflicts  injury  on  the- 
minor,  the  chain  of  proximate  causation^ 
from  the  negligent  act  to  the  injury  is 
complete  as  matter  of  law." 

The  employment  of  a  thirteen-year- 
old  boy  to  open  furnace  doors  was  held' 
to  be  the  proximate  cause  of  an  injury 
due  to  the  boy  dropping  asleep  from 
overwork,  and  letting  one  of  his  legs, 
fall  across  a  car  track,  so  that  the  leg 
was  crushed  by  an  ore  car  running  at 
an  unusual  time.  Inland  Steel  Co.  v. 
Yedinak  (1909)  172  Ind.  423,  139  Am. 
St.  Rep.  389,  87  N.  E.  229,  transferred 
from  the  appellate  court  (1908)  42  Ind. 
App.  629,  86  N.  E.  503.    The  court  said:: 
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In  New  York  it  has  been  held  that  where  the  plaintiff  relies  in 
support  of  his  action  on  the  failure  of  the  master  to  file  the  certificate 


"A  causal  connection  between  the  un- 
lawful employment  and  the  injury  of 
which  complaint  is  made  must  be  shown. 
If  the  child  should  die  of  some  organic 
disease,  or  be  injured  by  a  stroke  of 
lightning  or  other  intervening  act  be- 
yond the  master's  control,  and  not 
reasonably  to  be  forseen  and  anticipated, 
the  master  could  not  be  held  liable. 
.  .  .  The  state  has  said  in  positive 
terms  that  employers  must  not  take 
children  under  fourteen  years  of  age 
into  the  service  of  their  factories,  and 
subject  them  to  the  danger  of  being 
mangled  or  killed  by  machines  propelled 
by  the  powerful  agencies  of  steam  or 
electricity.  This  mandate,  it  is  alleged, 
appellant  disobeyed,  and  appellee  was 
injured  in  the  mill,  and  by  the  agencies 
against  which  the  law  sought  to  pro- 
tect him.  The  connection  between  the 
unlawful  employment  and  the  injury  in 
this  case  is  as  direct  as  cause  and  effect, 
and  brings  appellant  within  the  opera- 
tion of  the  statute,  and  a  cause  of  ac- 
tion is  stated,  unless  the  statute  itself 
is  invalid." 

In  Ferry  v.  Tozer  (1903)  90  Minn. 
431,  101  Am.  St.  Rep.  416,  97  N.  W. 
137,  the  court  rejected  the  contention  of 
counsel  that  as  the  statutes  which  pro- 
hibited the  employment  of  children 
under  a  certain  age  contained  certain 
provisions  of  which  the  immediate  ob- 
ject was  to  secure  educational  advan- 
tages for  children,  the  violation  thereof 
could  not  be  regarded  as  the  proximate 
cause  of  a  personal  injury  received  in 
the  course  of  the  employment.  The 
opinion  was  expressed  that  such  statutes 
are  intended  not  only  to  diminish  igno- 
rance and  immorality,  but  to  prevent 
children  from  participating  in  occupa- 
tions  dangerous  to   life   and  limb. 

But  it  has  been  held  that  where  the 
prohibitions  of  the  statute  were  im- 
posed to  force  children  to  attend  school, 
the  violation  of  the  statute  is  not  the 
proximate  cause  of  injury  to  a  child 
employed  in  violation  of  its  provisions. 
Bteel  Ca/r  Forge  Co.  v.  Chec  (1911)  107 
C.  C.  A.  192,  184  Fed.  868.  The  court 
said:  "With  respect  to  that  portion  of 
the  statute  which  has  regard  for  chil- 
dren between  the  ages  of  fourteen  and 
sixteen  years,  the  situation  is  very  dif- 
ferent from  that  part  which  prohibits 


the  employment  of  children  under  the 
age  of  fourteen  years.  It  is  apparent 
that  it  was  the  policy  of  the  state  of 
Indiana  to  prohibit  the  employment  of 
children  under  the  age  of  fourteen  years, 
and  it  is  equally  apparent  that  the  pro- 
hibition did  not  run  against  the  em- 
ployment of  children  between  the  ages, 
of  fourteen  and  sixteen  years.  We  must 
determine,  therefore,  why  the  legisla- 
ture prohibited  children  under  fourteen 
from  working  under  any  circumstances,, 
and  permitted  children  between  the  ages 
of  fourteen  and  sixteen  to  work  under 
some  circumstances.  To  interpret  this- 
statute  properly,  we  must  look  to  tlitv 
evil  aimed  against.  It  is  clear  from  the 
wording  of  the  statute  that  children  be- 
tween the  ages  of  fourteen  and  sixteen 
years  could  work,  provided  they  were- 
able  to  read  and  write  simple  English 
sentences,  and  provided,  further,  that 
the  public  schools  in  the  place  where- 
the  child  lived  were  not  in  session  dur- 
ing the  employment.  The  language  is- 
clear  and  simple,  and  indicates  that  the 
legislature  intended  to  force  attendance- 
in  the  public  schools  of  all  children 
under  the  age  of  sixteen  years.  The 
mental  advancement,  and  not  the  phys- 
ical protection,  of  the  child,  is  the- 
undoubted  purpose  of  this  provision.. 
That  this  is  true  follows  necessarily 
from  the  fact  that  during  the  vacation 
period  in  the  public  schools  children  be- 
tween the  ages  of  fourteen  and  sixteen 
years  might  work,  and  during  that  time- 
no  discrimination  is  made  between  chil- 
dren of  advanced  mental  capacity  and 
those  more  ignorant.  Certainly  a  minor 
over  fourteen  years  of  age  who  cannot 
read  and  write  simple  sentences  in  the 
English  language  is  just  as  likely  to- 
be  injured  during  the  vacation  period 
of  the  public  schools  as  he  would  be  if 
the  schools  were  in  session.  The  fact 
of  the  schools  being  open  would  in  no 
measure  increase  the  liability  to  ac- 
cident, and  the  fact  that  it  was  vacation 
would  not  protect  children  from  injury. 
In  addition  to  this,  a  minor  who  is 
blind  is  exempt  from  the  prohibition 
of  the  statute.  It  would  seem  that  the 
legislature  intended  to  force  minors  t& 
acquire  a  rudimentary  education  in  the 
English  language  by  barring  them  from 
employment  until  they  acquired  it,  and! 
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the  question  of  their  safety  or  ability 
to  guard  against  injury  was  not  under 
•consideration.  A  blind  child  certainly 
would  need  more  protection  than  one 
•who  could  see.  Education  generally, 
however,  is  not  required;  only  the  abil- 
ity to  read  and  write  simple  sentences 
in  the  English  language.  Education 
consists  not  so  much  in  the  communica- 
tion of  knowledge  as  in  the  discipline 
of  the  intellect.  It  does  not  depend 
upon  the  medium  one  uses  to  do  his 
thinking  or  to  express  his  ideas.  If 
the  minor  were  a  Pole  and  highly  edu- 
cated, he  would  be  just  as  capable  of 
guarding  against  injury  as  if  his  medium 
•of  communication  were  English.  It  is 
not  at  all  uncommon  to  find  boys  of 
foreign  birth  of  unusual  intelligence  and 
training,  who  are  unable  to  read  and 
"write  simple  sentences .  in  the  English 
language.  .  .  .  Inasmuch  as  children 
lietween  the  ages  of  fourteen  and  sixteen 
years  are  permitted  to  work,  providing 
school  is  not  in  session,  it  is  difficult  to 
see  what  causal  connection  exists  be- 
tween the  unlawful  employment  and  the 
accident,  where  the  child  is  employed 
•during  school  time.  There  was  no  re- 
lation of  cause  and  effect  between  the 
omission  on  the  part  of  the  plaintiff  in 
•error  to  observe  the  provisions  of  this 
statute  and  infliction  of  the  injury  upon 
the  defendant  in  error  in  this  case.  In 
no  way  can  it  be  said  that  the  failure 
to  observe  the  statutory  requirements 
had  a  tendency  to  bring  about  the  ac- 
■cident  complained  of." 

But  in  Berdos  v.  Tremont  &  H.  Mills 
(3911)  209  Mass.  489,  492,  95  N.  E. 
876,  Ann.  Cas.  1912  B,  797,  an  action 
imder  the  Massachusetts  statute  {Stat. 
1909,  chap.  514,  §§  56,  61),  evidence 
that  at  the  time  of  the  injury  the  plain- 
tiff had  been  in  this  country  about 
seven  weeks,  of  which  four  weeks  had 
been  spent  in  the  employ  of  the  defend- 
ant; that  he  never  before  had  worked 
in  a  factory  or  mill;  that  he  could  not 
speak  or  read  the  English  language; 
that  while  waiting  for  his  work,  which 
-was  about  spinning  mules,  he  had  stood 
with  liis  bade  toward  some  gears  covered 
by  a  guard  or  shield,  on  which  one  of 
bis  hands  rested;  that  in  some  way  that 
hand  got  beyond  or  under  the  guard 
and  was  injured,  and  that  no  instruc- 
tion or  warning  as  to  such  a  danger 
had  been  given  to  him,  was  held  to  sup- 
port a  finding  that  the  violation  of  the 


statute  was  the  proximate  cause  of  the 
injury. 

Failure  to  require  the  production  of 
an  age  and  school  certificate,  as  called 
for  by  the  Illinois  child  labor  act,  it 
has  been  held,  may  be  regarded  as  the 
proximate  cause  of  an  injury  resulting 
therefrom.  Frorer  v.  Baker  ( 1907 )  137 
111.  App.  588,  591. 

And  in  Minnesota  it  is  held  that  fail- 
ure to  procure  a  certificate  from  the 
school  superintendent  or  school  board, 
as  required  by  statute,  and  failure  to 
guard  machinery  at  which  a.  minor 
under  sixteen  years  of  age  is  hurt,  make 
out  a  prima  facie  case  of  damages 
against  the  master.  Fitzgerald  v.  In- 
ternational Flax  Twine  Co.  (1908)  104 
Minn.  138,  116  N.  W.  475. 

But  in  construing  the  Gfeorgia  statute 
it  was  held  that  if  the  child  employed 
is  above  the  designated  age,  failure  on 
his  employer's  part  to  take  and  file  the 
affidavit  prescribed  by  §  5  of  that  act, 
though  criminal,  is  not  such  an  act  of 
negligence,  relative  to  the  child,  as  to 
make  the  employer  liable  as  a  matter 
of  law  for  his  injuries.  Piatt  v.  South- 
ern Photo  Material  Co.  (1908)  4  Ga. 
App.  159,  60  S.  E.  1068.  The  court 
said :  "In  determining  whether  the  vio- 
lation of  a  statute  is  such  negligence 
as  to  support  an  alleged  cause  of  ac- 
tion, the  court  is  called  upon  to  examine 
the  law  in  respect  to  its  purposes;  for 
if  it  appears  that,  notwithstanding  the 
violation,  none  of  the  things  contem- 
plated and  sought  to  be  guarded  against 
have  ensued,  or  that  the  plaintiff  is  not 
the  person  or  does  not  belong  to  the 
class  to  whose  benefit  or  for  whose  pro- 
tection the  enactment  was  made,  the 
court  will  not  declare  that  there  is  a 
ease  of  negligence  per  se  as  to  that 
cause  of  action  or  that  plaintiff.  The 
child-labor  law,  by  speeifically  providing 
that  the  employment  of  children  under 
a  designated  age  in  certain  occupations 
shall  be  absolutely  unlawful,  has  in 
nowise  limited  the  general  law  in  regard 
to  putting  immature  persons  of  tender 
years  to  work  at  or  near  dangerous  ma- 
chinery. In  a  case  not  covered  by  the 
statute,  the  question  of  the  defendant's 
negligence  in  employing  the  young  per- 
son at  the  particular  occupation  is 
usually  one  for  the  jury." 

And  in  New  York  it  is  held  that  where 
the  certificate  has  been  obtained,  the 
mere  failure  to  file  it  does  not  enlarge 
the  master's  liability.    Lmory  v.  Ander- 
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required  by  tlie  labor  law,  tbe  burden  is  upon  bim  to  establish  that 
fact.''  But  in  Illinois  it  has  been  held  that  if  a  boy  under  fourteen 
years  of  age  testifies  that  he  produced  no  age  affidavit,  he  is  not  re- 
quired, in  the  first  instance,  to  prove  that  no  one  else  did,  since  the 
statute  provides  that  the  minor  shall  produce  the  affidavit.* 

In  Indiana  it  has  been  held  that  the  burden  of  proving  that  ma- 
chinery is  dangerous  and  capable  of  being  guarded,  as  required  by 
;statute,  is  on  the  plaintiff.^ 

There  appears  to  be  nothing  to  differentiate  the  rules  of  pleading 
under  statutes  here  discussed  from  those  pertaining  to  rights  arising 


^on  Co.  (1904)  96  App.  Div.  466,  89  N. 
y.   Supp.    107. 

In  Schmidt  v.  Bruen  (1907)  56  Misc. 
130,  106  N.  Y.  Supp.  443,  it  is  said: 
■"Having  obtained  the  written  sanction 
of  the  board  of  health,  as  provided  by 
§  70,  the  fifteen-year-old  plaintiff  could 
legally  work  in  a  factory.  If  no  cer- 
tificate had  been  obtained,  it  could  be 
rsaid  that  perhaps  the  plaintiff  could 
not  get  one;  that  the  board  of  health 
might  have  found  him  wanting  in  the 
requisites  and  have  refused  to  certify 
i:o  his  qualifications,  and  thus  his  em- 
ployment in  a  factory  might  have  been 
-prevented,  and  the  accident  never  have 
happened.  In  this  way  there  is  a  con- 
nection between  the  failure  to  obtain 
and  file  the  proper  consent  and  the  in- 
jury occurring  in  factory  work.  But 
-when  the  plaintiff  has  passed  the  exam- 
ination provided,  and  is  of  certified  ca- 
pacity, having  obtained  the  health 
"board's  written  approval,  he  can  legally 
work  in  any  factory;  the  filing  of  the 
•certificate  being  a  detail  required  for 
■other  purposes  than  to  legalize  his  em- 
ployment. As  the  filing  would  and  could 
-not  have  prevented  the  employment,  the 
iailure  to  file  cannot  be  connected  with 
-the  accident,  so  as  to  be  evidence  of 
Tiegligence." 

1  Sitts  V.  Waiontha  Knitting  Co. 
(1904)  94  App.  Div.  38,  87  N.  Y.  Supp. 
•911.  The  court  said:  "The  statute 
■changed  rules  and  rights  prevailing  be- 
fore its  passage.  It  created  an  entirely 
Tiew  ground  of  liability.  It  was  passed 
in  the  public  interests  and  for  the  salu- 
tary purpose  of  preserving  young  and 
inexperienced  children  from  the  dangers 
and  risks  to  which  the  greed  of  em- 
ployers or  even  parents  might  expose 
them.     Its  provisions  are  doubtless  to 


be  liberally  construed,  as  they  already 
have  been  for  the  purpose  of  accomplish- 
ing the  ends  and  benefits  intended.  We 
think,  however,  that  in  order  to  secure 
the  advantages  and  protections  and  in- 
creased rights  thereby  conferred,  a 
plaintiff  should  bring  himself  fairly 
within  the  provisions  of  the  statute  as 
a  whole;  and  that  when  he  relies  upon 
the  failure  to  file  a  proper  certificate 
in  the  case  of  a  child  aged  more  than 
fourteen  years,  it  is  not  unreasonable 
to  hold  that  the  burden  should  rest 
upon  him  of  showing  that  the  certifi- 
cate was  not  filed,  rather  than  upon 
the  person  whom  he  seeks  to  charge  of 
showing  that  it  was  so  filed.  The  em- 
ployment of  a  child  of  the  age  specified 
without  the  certificate  in  question  con- 
stitutes a  criminal  offense  (see  Penal 
Code,  §  3841 ) ,  and  the  rule  has  become 
elementary  that  courts  will  not  be  for- 
ward in  indulging  presumptions  which 
entail  the  conclusion  of  criminal  guilt. 
In  this  case  the  plaintiff  had  peculiar 
knowledge  whether  the  certificate  had 
been  made.  It  could  not  have  been  done 
without  her  knowledge.  She  was  upon 
the  witness  stand.  A  single  question 
by  her  counsel  would  have  developed 
the  violation  of  the  law  if  it  in  fact 
existed.  And  it  seems  to  us  more  reason- 
able to  hold  that  she  should  have  so 
testified  that  the  certificate  had  not 
been  filed  rather  than  that  we  should 
presume,  in  the  absence  of  affirmative 
evidence  that  it  had  been  filed,  that  the 
defendant  had  been  guilty  of  a  crime 
in  illegally  employing  the  plaintiff." 

8  Marquette  Third  Vein  Coal  Co.  v. 
Dielie  (1904)  208  HI.  116,  70  N.  E. 
17,  affirming   (1903)    110  111.  App.  684. 

9  Laporte  Carriage  Go.  v.  Sullender 
(1905)   165  Ind.  290,  75  N.  E.  277. 
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under  other  statutes.^"  The  prohibitions  of  various  acts  with  ref- 
erence to  the  employment  of  children  under  certain  ages  have  been 
held  to  be  absolute,  but  there  appears  to  be  some  conflict  of  opinion 
on  this  question.'^ 


10  A  petition  which  does  not  state  in 
so  many  words  what  kind  of  an  estab- 
lishment defendants  operate,  or  what 
the  motive  power  was  which  drove  the 
machine  at  which  the  minor  was  hurt, 
but  which  states  facts  whicli  show  the 
nature  of  the  establishment  and  the  pow- 
er used,  is  sufficient.  Peters  v.  Gille 
Mfg.  Co.  (1908)  133  Mo.  App.  412,  113 
S.  W.  706. 

An  indictment  need  not  strictly  fol- 
low the  words  of  the  statute.  State  v. 
Ball  (1909)  141  Wis.  30,  123  N.  W. 
251. 

A  complaint  that  the  defendant  em- 
ployed plaintiff,  and  made  no  inquiry 
as  to  his  age,  putting  him  to  work  in 
a  dangerous  place,  is  not  sufficient  to 
show  a  violation  of  the  Indiana  factory 
act  ( §  7087  b,  Burns's  Anno.  Stat.  1901, 
Acts  1899,  p.  231,  §  2),  requiring  that 
certain  employers  shall  take  age  affi- 
davits and  keep  a  register  thereof.  La- 
porte  Carriage  Co.  V.  SvMender  (1905) 
165  Ind.  290,  75  N.  E.  277.  The  court 
said  that  "the  general  rule,  which  has 
been  repeatedly  affirmed  ...  [in 
Indiana]  is  that,  where  a  party  seeks 
to  maintain  an  action  under  a  statute, 
he  must  state  or  allege  specifically  and 
fully  every  fact  requisite  to  bring  his 
cause  of  action  within  the  provisions 
of  the  statute  upon  which  he  relies. 
No  omission  in  this  respect  can  be  sup- 
plied by  intendment." 

An  allegation  that  the  defendant, 
with  notice  that  plaintiff  was  under 
age,  "wrongfully  and  unlawfully  em- 
ployed plaintifif,  and  permitted  him  to 
work  in  its  mine,  contrary  to  the  stat- 
ute," is  a  sufficient  averment  of  wilful 
violation  of  the  statute,  after  verdict. 
Marquette  Third  Vein  Coal  Go.  v.  Dielie 
(1904)  208  111.  116,  70  N.  E.  17. 

Provisos  and  exceptions  need  not  be 
negatived.  BlanJcensMp  v.  Ethel  Coal 
Co.  (1911)  69  W.  Va.  74,  70  S.  E.  863; 
State  V.  Hall  (1909)  141  Wis.  30,  123 
N.  W.  251. 

An  allegation  that  the  plaintiff,  being 
between  the  ages  of  fourteen  and  six- 
teen years,  was  employed  by  the  defend- 
ant in  violation  of  the  labor  law,  will 
not  be  stricken  out  as  irrelevant.    Dra- 


gotto  v.  Plunkett  (1906)  113  App.  Div.. 
648,  99  N.  Y.  Supp.  361.  The  conten- 
tion of  the  defendant  was  that,  as  a. 
minor  between  the  ages  of  fourteen  and 
sixteen  years  might  be  employed  in  casa 
the  proper  certificate  was  issued  and 
filed,  the  mere  failure  to  obtain  the  cer- 
tificate could  not  have  had  anything  to- 
do  with  the  injury. 

A  complaint  for  damages  for  injuries 
received  on  account  of  an  "emery  belt," 
under  the  Indiana  act  (§  7087b,  Burns's. 
Anno.  Stat.  1901,  Acts  1899,  p.  231,  § 
2)  is  bad,  where  it  fails  to  show  that 
such  belt  is  of  the  character  of  "vats,, 
pans,  saws,"  etc.,  specifically  mentioned 
in  such  act.  Laporte  Carriage  Co.  v, 
Sullender,  supra. 

Where  employment  of  a  child  in  vio- 
lation of  statute  is  relied  on  as  a  ground! 
of  recovery,  it  is  necessary  to  aver  an 
employment  such  as  the  statute  pro- 
hibits. Van  Wych  v.  Dickinson  (1907) 
148  Mich.  418,  111  N.  W.  1033. 

Counts  for  negligence  at  common  law, 
and  for  a  wilful  violation  of  the  pro- 
visions of  the  mines  and  miners'  act, 
may  be  joined  in  the  declaration.  Mar- 
quette Third  Vein  Coal  Go.  v.  Dielie- 
(1904)  208  111.  116,  70  N.  E.  17. 

^^Gasperson  v.  Michaels  (1911)  14? 
Ky.  314,  134  S.  W.  200;  Sharon  v.  Win^ 
nehago  Furniture  Mfg.  Co.  (1910)  141 
Wis.  185,  124  N.  W.  299. 

The  fact  that  the  employer  may  have- 
been  advised  by  a  deputy  factory  inspec- 
■tor  that,  the  child  having  been  employed! 
before  the  passage  of  the  Pennsylvania 
act,  it  was  not  within  its  terms,  is  im- 
material. Stehle  V.  Jaeger  Automatic 
Mach.  Go.  (1909)  225  Pa.  348,  133  Am. 
St.  Rep.  884,  74  Atl.  215. 

A  provision  declaring  it  to  be  unlaw- 
ful to  employ  a  young  person  under  a 
specified  age  without  procuring  from 
his  parent  or  guardian  an  affidavit  stat- 
ing his  age  imposes  an  absolute  duty, 
the  nonperformance  of  which  an  em- 
ployer cannot  excuse  on  the  ground  that 
the  parent  or  guardian  knew  of  the  em- 
ployment of  the  young  person  in  ques- 
tion, and  did  not  give  the  employer  in- 
formation regarding  his  age.    La  Porte 
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It  has  been  held  that  if  the  covering  of  a  machine  is  unnecessarily 
removed  without  the  fault  or  knowledge  of  the  employer,  through  the 
negligence  of  one  of  the  employees,  the  employer  is  not  liable  for  a 
resulting  injury  to  a  boy.^^ 

The  questions  of  wilful  violation  of  the  statute  and  proximate 
■cause  of  injury  are  questions  of  fact,  upon  which  the  judgment  of  the 
appellate  court  has  been  held  conclusive  if  there  is  evidence  support- 
ing the  judgment. ^'    Whether  a  particular  employment  is  extrahaz- 


■Carriage  Co.  v.  Sullender  (1904)  —  Ind. 
App.  — ,  71  N.  E.  922. 

In  Xarmaji  v.  Virginia-Pocahontas 
€oal  Co.  (1910)  68  W.  Va.  405,  31 
L.R.A.(N.S.)  504,  69  S.  E.  857,  860, 
-the  court  said:  "The  employer  must 
ascertain  the  age  of  the  boy.  He  must 
not  be  negligent  in  this  particular. 
Unless  lie  actually  knows  the  age,  so 
that  he  may  safely  rely  on  the  fact  be- 
iore  a  jury,  he  must  do  what  the  stat- 
ute directs, — he  must  secure  the  affidavit 
of  the  parent  or  guardian.  The  statute 
requires  him  to  get  this  affidavit  'in  all 
■cases  of  doubt.'  If  there  is  not  cer- 
tainty, there  must  be  doubt.  If  he  does 
not  actually  know  the  age,  so  that  he 
may  safely  rely  on  the  knowledge  he 
has  obtained  in  that  regard,  he  is  only 
uncertainly  informed  and  it  is  a  case 
■of  doubt.  We  think  the  statute  virtual- 
ly says  that  the  employer  must  clear 
lip  all  uncertainty  that  exists  by  secur- 
ing the  affidavit.  Only  that  affidavit 
■or  absolute  proof  that  the  boy  is  over 
fourteen  years  will  protect  him.  He 
■'knowingly'  violates  the  statute  when 
he  does  not  settle  all  doubt  in  advance 
of  the  employment.  Representations, 
appearances,  and  good  faith  cannot  take 
the  place  of  the  affidavit  or  unfailing 
proof  which  the  statute  requires.  The 
purpose  of  the  act,  and  the  very  spirit 
which  it  discloses  through  its  words, 
sanction  this  construction." 

But  in  Schmidt  v.  Bmen  (1907)  56 
Misc.  130,  106  N.  Y.  Supp.  443,  it  is 
said:  "As  the  Marino  Case,  173  N.  Y. 
530,  61  L.R.A.  811,  66  N.  E.  572,  holds 
the  master  to  be  liable  in  damages  only 
for  his  negligence  in  employing  a  child 
under  the  specified  age,  statements  of 
parents,  affidavits,  advertisements,  and 
<?areful  and  painstaking  investigations 
showing  the  child  to  be  over  sixteen 
may  be  given  in  evidence  to  meet  and 
rebut  the  presumptions  of  negligence 
arising    from    the    mere    employment. 


.  .  .  The  fact,  therefore,  that  the  em- 
ployer, taking  a  young  child  into  his 
factory,  did  not  require  some  certificate 
of  birth  if  the  child  was  alleged  to  be 
over  sixteen,  or  did  not  make  inquiry 
beyond  the  statements  of  parents, 
pressed,  perhaps,  by  circumstances,  to 
falsify,  may  always  be  shown  as  bear- 
ing on  the  master's  negligence.  But, 
whatever  may  be  proved  for  or  against 
him,  the  liability  is  not  absolute  by  the 
mere  employment  of  a  child  under  age. 
His  negligence  in  employing  the  child 
is   a  question  for  the   jury." 

It  must  be  shown  before  a  wilful  vio- 
lation of  the  statute  can  be  made  out 
that  the  employer  knew  that  the  child 
was  under  age,  or  that  his  appearance 
would  put  the  employer  on  inquiry,  and 
thus  show  negligence;  and  the  mere  fact 
that  the  child  was  a  few  months  under 
sixteen  years  does  not  alone  permit  the 
jury  to  draw  the  inference  that  the 
employer  knew  or  should  have  known 
that  the  child  was  within  the  prohibited 
age.  Stenson  v.  J.  H.  Flick  Constr.  Co. 
(1911)  146  App.  Div.  66,  130  N.  Y. 
Supp.  555. 

A  master  cannot  be  charged  with  neg- 
ligence in  employing  a  minor  to  work 
on  dangerous  machinery,  in  violation  of 
the  terms  of  a  statute,  if,  in  the  exercise 
of  proper  caution,  he  was  led  to  believe 
that  the  servant  was  over  the  statutory 
age.    Koester  v.  Roohester  Candy  Works 

(1909)  194  N.  Y.  92,  19  L.R.A.(N.S.) 
783,  87  N.  E.  77,  16  Ann.  Cas.  589. 

lUBonor  v.  Alhrighton  (1880)  93  Pa. 
475,  n  Mor.  Min.  Rep.  6. 

IS  Marquette  Third  Vein  Coal  Co.  v. 
Dielie  (1904)   208  HI.  116,  70  N.  E.  17. 

In    Martin    v.    Walker-W.    Mfg.    Co. 

(1910)  198  N.  Y.  324,  91  N.  E.  798. 
reversing  (1908)  128  App.  Div.  733, 
113  N.  Y.  Supp.  78,  it  is  said:  "We 
thus  have  it  established  by  the  verdict 
that  the  plaintiff  was  not  guilty  of  con- 
tributory   negligence;    that    he    was    a 
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ardous  within  the  meaning  of  a  statute  has  been  held  not  the  subject 
of  expert  testimony.** 

The  New  York  labor  law  with  reference  to  the  employment  of 
children  under  certain  ages  is  held  to  be  a  police  regulation  for  the 
protection  of  the  public  health.**    It  does  not  apply  to  a  child  who^ 

young   boy,   but   sixteen   years   of   age,  come  in  contact  witli  it.     But  one  of 

who,  prior  to  his  arrival  at  that  age,  the  women  employees  having  long  hair, 

was  absolutely   prohibited  by  the  stat-  went  to  the  end  of  the  table,  took  her 

ute  from  being  employed  or  permitted  hair    down,    straightened    it    out,    and 

to  operate  or  assist  in  the  operation  of  then     bent     over,     throwing     her     hair 

a  dangerous  machine  of  any  kind;  that  around  her  head,  in  the  act  of  coiling, 

he  was  directed  by  the  superintendent  and   in   doing  so  the   end   flew   around 

in  charge  to  take  waste  to  defendant's  underneath  the  table,  behind  the  guard, 

machine   while   it   was   in  motion,   and  and   caught   upon    the   revolving   shaft, 

before  the  bell   had  rung  for  its  stop-  But  that  case   was   disposed  of  in   the- 

ping,  so  that  he  could  proceed  with  the  general  term  upon  both  the  law  and  the 

cleaning  of  the  machine  as  soon  as  the  facts." 

bell  rung  and  the  machine  stopped;  and  So,    under    a    statute    requiring    ma- 

that   as   soon   as   he   did   approach   the  chinery    to    be    guarded,    the    question 

machine    and    stepped    upon    the    plat-  whether  a  particular  piece  of  machinery 

form,   his   foot   slipped,   on   account   of  could  be  so  guarded  as  to  prevent  in- 

the  oil  that  had  dripped  thereon,  caus-  jury  has  been  held  for  the  jury.     La- 

ing  him  to  fall  forward  and  thrust  his  Porte  Carriage  Co.  v.  Sullender  (1904) 

hand  on  to  the  lickerin;   that  the  ma-  —  Ind.  App.  — ,  71  N.  E.  922. 

chine    was    a    dangerous    machine,    and  Whether   employment   of   a   fourteen- 

that  it  was  practicable  to  cover  it,  and  year-old-boy    at    a    wringer    is    "extra- 

that  it  was  the  duty  of  the  defendant  hazardous"  is  a  question  for  the  jury,, 

so  to  do;   and  had  the  defendant  per-  depending    upon    the    condition    of    the- 

formed  its  duty  in  this  respect  the  in-  wringer   and  the   surroundings.      Swiff 

jury  would  not  have   occurred.     These  <&   Co.   v.   Miller    (1908)    139   111.   App> 

are  the  facts  that  the  jury  are  deemed  192. 

to    have    determined    by    their    verdict.  The  question  -whether  the  employment 

and  these  are  the  facts  which  the  ap-  was  within  the  provisions   of   §   3,   act 

pellate  division  is  deemed  to  have  ap-  No.  113,  Michigan  Pub.  Acts  1901,  was^ 

proved    by    the     order    which    it    has  held   to   be   for   the   jury.     Braaseh  v. 

entered.     Such  being  the  case,  we  are  Michigan  Stove   Co.    (1907)    147   Mich, 

of  the  opinion  that  the  facts  justified  676,  111  N.  W.  197,  following  Sterling- 

a  recovery.     It  is  quite  true  that  acci-  v.    Union   Carbide    Co.    142   Mich.    284,. 

dents  do  happen  which  are  so  extraor-  105  N.  W.  755. 

dinary  that  a  careful,   prudent   person  ^i  Svnft  &   Co.  v.  Miller    (1908)    139' 

could  not  anticipate  they  were  liable  to  111.  App.  192. 

occur.  In  such  cases  the  court  may  be  But  though  it  was  incompetent  to- 
justified  in  disposing  of  them  as  pre-  call  an  expert  to  prove  that  an  electric 
senting  only  questions  of  law;  but  or-  freight  elevator  was  a  place  of  danger 
dinarily  they  present  questions  of  fact,  to  life  and  limb,  the  error  in  doing  so- 
or  mixed  questions  of  fact  and  law,  and  was  held  harmless  in  a  case  where  a 
in  our  judgment  the  ease  under  con-  boy  of  fourteen  lost  his  foot  by  placing- 
sideration  falls  under  the  latter  cases,  it  over  the  edge  of  the  floor  of  the  ele- 
In  the  case  of  Oo66  v.  Welcher  (1894)  vator,  since  the  court  will  judicially 
75  Hun,  283,  26  N.  Y.  Supp.  1068,  the  notice  that  a  freight  elevator  is  a  place 
accident  was  deemed  most  extraordina-  of  danger  to  life  and  limb  in  the  hands 
ry, — one  which  a  careful,  prudent  per-  of  such  a  boy.  Braaseh  v.  Michigan 
son  could  not  perceive  or  anticipate  as  Stove  Go.  (1908)  153  Mich.  052,  20" 
liable  to  occur.  The  master  had  guard-  L.R.A.(N.S.)  500,  118  N.  W.  366. 
ed  the  shafting  at  the  end  of  the  table,  ^^  People  v.  Taylor  (1908)  192  N.  Y> 
so   that  no   person   could  slip,   fall,   or  398,  85  N.  E.  759. 
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at  the  time  of  his  injury,  has  passed  the  age  limit. ^^  Under  the 
Massachusetts  act,  a  child  illegally  employed  is  not  himself  guilty  of 
a  violation  of  the  law.^'' 

Under  a  statute  authorizing  any  court  or  magistrate  to  commit  to- 
an  asylum,  etc.,  any  child  engaged  or  used  in  violation  of  the  act,  it 
was  held  that  the  recorder  of  a  city  had  power  to  commit  such  a. 
child  to  the  care  of  the  New  Tort  S.  P.  C.  C.^*  The  words  "after- 
due  notice,"  in  the  Michigan  statute  prohibiting  the  employment  of 
children  under  fourteen  years  of  age  without  the  written  permission 
of  the  parent  or  guardian,  mean  after  notice  by  the  inspector  men- 
tioned in  the  preceding  section;  and  until  such  notice  is  given  the- 
statutory  liability  does  not  exist. ^' 

The  provision  in  the  Pennsylvania  act,  that  all  machinery  where 
boys  work  shall  be  properly  "fenced  off,"  has  been  held  to  mean 
properly  protected;  and  that  the  act  has  been  complied  with  where 
rollers  are  covered  with  a  box,  upon  the  top  of  which  is  an  opening 
covered  with  a  plank.*" 

Whether  two  different  establishments  operated  by  the  same  person 
are  separate  in  such  a  sense  as  to  render  it  obligatory  on  his  part  to- 
procure  a  new  affidavit  when  he  is  transferred  from  one  to  the  other 
is  a  question  to  be  determined  from  the  particular  facts  disclosed  by 
the  evidence.*^ 

iB  Fortune  v.   Hall    (1907)    122   App.  first  employment  he  was  transferred  to- 

Div.  250,  106  N.  Y.  Supp.  787.  the  rolling"  mills,  in  which  he  was  in- 

17  Berdos  v.  Tremont  &  8.  Mills  jured  while  operating  a  motor  hy  which 
(1911)  209  Mass.  489,  95  N.  E.  876,  the  rolls  used  in  the  manufacture  of 
Ann.  Cas.  1912  B,  797.  sheet  steel  were  controlled.     Discussing 

18  Sec.  3,  chap.  22,  New  York  Laws  the  contention  that,  when  transferring 
of  1876,  repealed.  See  Ryan  v.  Buchan-  the  plaintiff  from  the  stamping  mills 
an  (1885)  37  Hun,  425;  Re  Donahue  to  the  rolling  mills  the  defendant 
(1876)   1  Abb.  N.  C.  1.  should  have  procured  an  additional  af- 

19  Borok  V.  Michigan  Bolt  &  'Nut  fidavit,  the  court  said :  "We  cannot  so 
Works  (1896)  111  Mich.  129,  69  N.  W.  construe  the  statute.  The  mere  fact 
254.  that   the   separate    departments    of   the 

iO  Eonor  v.  Albrighton   (1880)   93  Pa.  same  business  were  not  under  the  same 

475,  n  Mor.  Min.  Rep.  6.  roof  may  not  be   held   to   require  that 

21  Miller    v.     'National    Enameling    d  another    and    additional    affidavit   must 

Stamping  Co.    (1904)    116  111.  App.  99.  be  furnished  when  minor  employees  are 

The     defendant    was     engaged     in     the  transferred  from  one  department  of  the 

manufacture   of  granite   ware,   and  for  works  to  another.     There  is  nothing  in 

that    purpose    occupied    two    separate  the  spirit  or  purpose  of  the  statute  to 

buildings  called,  "The  stamping  works"  support    plaintiff's    contention.      A   dif- 

and    "The    rolling    mill,"    which    were  ferent  question  might  arise  if  the  sev- 

about    four    blocks    apart,    both    being  eral  departments  or  shops  were  located 

used  as  part  of  one  plant  in  the  busi-  wide  apart,  and  in  different  towns   or 

ness    of    the    defendant.      The    plaintiff  communities ;  but  where,  as  in  this  case, 

was  engaged  originally  at  the  stamping  they  are  parts  of  one  enterprise,  under 

works,  first  in  one  department  and  then  one  general  management  and  operation, 

in    another.     About   a   year    after    his  and  where  the  rights  and  interests  of 
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1900.  Persons   subject   to    the    statutory   duties   imposed. — lu   the 

absence  of  some  express  declaration  to  that  effect,  these  statutes  are 
not  construed  in  such  a  sense  as  to  render  them  applicable  to  any 
person  except  the  immediate  employer  of  the  child. ^ 

1901.  What  constitutes  an  "employment"  within  the  meaning  of  the 
statutory  restrictions. —  In  one  case  the  provisions  in  §§  6,  47,  of  the 
English  elementary  education  act,  by  which  parents  are  forbidden  to 
employ  children  who  are  not  exempted  from  school  attendance,  "in 
any  labor  exercised  by  way  of  trade,  or  for  purposes  of  gain,"  was 
held  not  to  be  contravened  by  a  father  who  had  kept  his  daughter  at 
home  to  do  housework,  so  that  his  wife  could  go  out  and  earn  money.' 
Under  the  English  employment  of  children  act  of  1903,  it  has  been 
■decided  that  in  order  to  hold  the  master  responsible,  the  employment 
when  by  the  master's  agent,  must  purport  to  have  been  in  behalf  of 
the  master.^ 


the  minor  employee  and  parent  are 
fully  protected  in  manner  contemplated 
Tjy  the  statute,  an  additional  affidavit 
■was  not  required." 

iFitton  V.  Wood  (1875)  32  L.  T.  N. 
S.  554  (contractor  who  made  bricks  at 
a  specified  price  per  thousand  had  em- 
ployed a  child  without  the  certificate  of 
attendance  on  a  school  required  by  the 
repealed  English  workshop  regulation 
act  1867). 

In  People  v.  Taylor  (1908)  192  N. 
Y.  398,  85  N.  E.  759,  it  was  held  that 
the  general  superintendent  of  a  corpo- 
ration was  not  individually  liable  for 
the  employment,  for  the  corporation,  of 
a  child  in  violation  of  the  New  York 
labor  law,  where  the  child  was  em- 
ployed by  a  department  foreman  with- 
out the  knowledge  of  the  superintendent 
and  contrary  to  his  direct  orders. 

1  Mather  v.  Lawrence  [1899]  1  Q.  B. 
1000,  68  L.  J.  Q.  B.  N.  S.  714,  63  J. 
P.  455,  47  Week.  Rep.  559,  80  L.  T.  N. 
S.  600,  15  Times  L.  R.  347,  19  Cox,  C. 
C.  300.  The  ratio  decidendi  was  that 
the  phrase  "for  the  purposes  of  gain" 
imputed  an  employment  for  the  purpose 
of  "direct"  gain.  This  phrase  has  been 
similarly  construed  in  two  cases  in- 
volving the  meaning  of  the  expression 
■"factory"  in  the  English  factory  and 
workshop  act.  Nash  v.  Hollinshead 
[1901]  1  K.  B.  700,  70  L.  J.  K.  B.  N. 
S.  571,  75  J.  P.  357,  49  Week.  Rep.  424, 
84  L.  T.  N.  S.  483,  17  Times  L.  R.  352; 
Curtis  V.  Shinner  [1906]  95  L.  T.  N.  S. 


31,  70  J.  P.  272,  22  Times  L.  R.  448,  21 
Cox,  C.  C.  210. 

iRoUnson  v.  Hill  [1910]  1  K.  B.  94. 
The  court  said:  "The  employment  of 
children  act  1903  contemplates  that 
there  shall  be  an  employment  by  the 
master.  That  employment  might  either 
be  brought  about  by  a  direct  contract 
between  the  master  and  the  cliild,  in 
which  case  the  master  would  come  with- 
in the  provisions  of  the  act,  or  the  em- 
ployment might  be  brought  about  by  an 
agent  of  the  master,  and  although  the 
agent  had  wrongfully  and  without  au- 
thority purported  to  employ  the  child 
on  behalf  of  the  master,  I  think,  as  at 
present  advised,  that  the  case  would  be 
within  the  section.  In  that  case  there 
would  be  a  taking  of  the  child  into 
employment  by  the  master  in  contra- 
vention of  the  act.  That  is  why  §  6, 
subs.  3,  was  enacted.  But,  in  my  judg- 
ment, in  order  to  bring  the  case  within 
the  statute  there  must  purport  to  be 
some  employment  by  or  on  behalf  of 
the  master.  On  behalf  of  the  appellant 
it  was  contended  that  that  is  negatived 
by  the  opening  words  of  §  6,  subs.  3. 
No  doubt  those  words  afford  some 
ground  for  the  contention  that  the 
mere  bringing  of  a  charge  alleging  that 
the  child  was  employed  by  the  master 
w-ould  be  enough  to  impose  a  duty  on 
the  employer  to  bring  the  actual  de- 
fendant before  the  court.  But  that 
prima  facie  view  of  the  meaning  of  the 
subsection    is   negatived   by   the    subse- 
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1902.  Descriptions  of  employment  to  which  the  restrictive  provisions 
apply. — An  occupation  has  been  said  to  be  dangerous  whenever  there 
is  reason  to  anticipate  injury  to  persons  engaged  in  it.^  So  work 
in  and  about  moving  machinery  is  considered  to  be  hazardous  to  life 
■and  limb.*     General  cleaning  work  has  been  declared  not  to  be  the 

'quent  words,  'after  the  commission  of  machine  with  revolving  knives  operated 
the  offense  has  been  proved.'  There  by  steam  power  is  within  the  words  of 
must  purport  to  exist  on  the  facts  a  a  statute,  "or  other  employment  that 
contract  of  employment  between  the  may  be  considered  dangerous  to  their 
■  child  and  the  employer.  In  this  ease,  lives  or  limbs."  Swift  &  Go.  v.  Rennard 
upon  the  facts,  it  is  obvious  that  there  (1905)  119  111.  App.  173. 
is  nothing  of  the  kind.  The  master  had  Employment  of  a  boy  to  take  up 
no  knowledge  of  any  employment  of  the  broken  paper  coming  from  paper-mill 
■child  in  contravention  of  the  section,  rollers  is  dangerous  within  the  mean- 
All  he  knew  was  that  the  child  was  ing  of  the  Michigan  statute.  Dalm  v. 
"being  employed  during  permitted  hours.  Bryant  Paper  Co.  (1909)  157  Mich. 
There  is,  therefore,  no  evidence  of  a  550,  322  N.  W.  257. 
•contract  of  employment  of  the  child  by  It  cannot  be  said,  as  a  matter  of  law, 
or  on  behalf  of  the  master  during  pro-  that  a  conveyor  operated  by  mechanical 
hibited  hours,  and  the  decision  of  the  power,  and  consisting  of  an  endless 
justices  was  right."  chain    carrying,    at    intervals,    metallic 

1  This  is  so  whether  the  danger  arises  pans  upon  which  tools  were  placed  and 
from  the  inherent  character  of  the  from  which  they  were  taken  through 
"work,  or  the  manner  in  which  it  is  openings  in  a  shaft  at  each  floor,  the 
carried  on,  though  the  danger  may  be  conveyor  moving  at  the  rate  of  one  foot 
eliminated  by  due  care  by  the  employee,  a  second,  passing  the  openings  in  four 
Casteel  v.  Pittsburg  Vitrified  Paving  &  seconds,  is  not  a  dangerous  machine, 
Bldg.  Brick  Co.  (1910)  83  Kan.  533,  within  the  meaning  of  the  New  York 
112  Pac.  145.  labor  law.     Gallenkamp  v.  Garvin  Mach. 

In  Harikins  v.  Reimers  (1910)  86  Co.  (1904)  91  App.  Div.  141,  86  N.  Y. 
Neb.  307,  125  N.  W.  516,  the  court  Supp.  378.  The  court  said:  "I  think 
said:  "The  legislature  may  either  des-  it  cannot  be  said,  as  matter  of  law, 
ignate  such  employments  by  name,  or  it  that  this  was  not  a  dangerous  machine 
may  prohibit  child  labor  in  dangerous  within  the  contemplation  of  the  stat- 
-work.  In  the  latter  event  it  is  a  ques-  ute.  It  was  a  mechanical  contrivance  in 
tion  of  fact,  in  each  case  to  be  ascer-  constant  motion,  and  propelled  by  prac- 
tained  from  a  consideration  of  the  evi-  tically  irresistible  mechanical  power, 
•dence,  if  not  admitted  in  the  answer,  The  plaintiff  was  obliged  to  remove  the 
whether  the  work  is  dangerous.  Proof  tools  from  a  pan  while  it  was  passing 
-that  the  child  was  injured  would  not  this  opening  of  less  than  4  feet,  which 
in  itself  establish  that  the  work  was  would  take  only  about  four  seconds, 
■dangerous  within  the  meaning  of  the  and  likewise  he  was  obliged  to  load  a 
law.  To  bring  a  case  within  the  stat-  pan  while  it  was  passing  the  same  dis- 
ute,  we  think  the  work  must  have  been  tance.  Although  the  conveyor  did  not 
inherently  dangerous  to  life  or  limb  as  move  with  great  rapidity,  yet  it  is 
a  matter  of  common  knowledge,  or  dan-  manifest  that  the  work  was  attended 
gerous  to  life  or  limb  because  of  the  with  danger,  and  the  safety  of  the  oper- 
manner  in  which  the  master  directed  ator  required  that  he  should  be  of  suffi- 
its  performance,  or  because  he  negli-  ciently  mature  judgment  to  keep  his 
■gently  failed  to  properly  instruct  his  mind  constantly  upon  the  w'ork.  In  the 
;servant,  or  to  superintend  such  work,  case  of  Bindle  v.  Birtwistle  [1897]  1 
If  an  infant  is  injured  as  the  proxi-  Q.  B.  192),  in  sustaining  a  conviction 
-mate  result  of  engaging  at  his  juaster's  for  a  violation  of  the  factory  and  work- 
request  in  a  vocation  which  the  legis-  shop  act  of  England  for  neglect  to 
lature  has  forbidden  an  infant  of  that  properly  guard  dangerous  machinery, 
«,ge  to  follow,  the  master  is  liable."         where  the  question  arose  as  to  whether 

2  The  feeding  of  a  big  meat  grinding   the  machinery  was  dangerous,  the  court 

M.  &  S.  Vol.  v.— 371. 
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said,  'Macliinery  or  parts  of  machinery  case  it  was  held  that  tlie  employment 
is  and  are  dangerous  if  in  the  ordinary  of  such  a  child  for  such  a  purpose  at  a 
course  of  human  affairs  danger  may  be  saw  C8  inches  in  diameter,  weighing 
reasonably  anticipated  from  the  use  of  ],000  pounds,  and  extending  45  inches, 
them  without  protection.'  I  am  also  of  above  the  floor,  was  dangerous,  al- 
the  opinion  that  the  plaintiff  was  as-  though  it  was  no  part  of  the  child's- 
sisting  in  the  operation  of  this  ma-  duty  to  start  or  stop  the  saw. 
chine.  Strictly  speaking,  perhaps  the  The  operation  of  a  freight  elevatoi 
person  who  applied  the  power  to  set  the  has  been  held  dangerous  for  a  child 
machinery  in  motion  was  the  operator;  under  sixteen  years  of  age,  within  the- 
but  the  mere  operation  of  the  machine  meaning  of  the  Michigan  statute, 
without  the  agency  of  the  employees  Braasch  v.  Michigan  Stove  Co.  (1908) 
upon  the  different  floors  would  have  153  Mich.  652,  20  L.R.A.(N.S.)  500, 
been   fruitless.     It  was   intended   as   a    118  N.  W.  366. 

time-saving  device,  and  to  render  its  But  it  has  been  held  that  the  factr 
operation  effectual  required  the  assist-  that  a  child  under  sixteen  yearjj  of  age- 
ance  of  employees  upon  the  different  had  to  ride  on  an  elevator  once  or  twice 
floors.  Those  thus  engaged  were  clear-  a  day  did  not,  as  a  matter  of  law,  make- 
ly,  I  think, — assisting,  at  least,  in  oper-  his  employment  dangerous  within  the- 
ating  the  machine,  within  the  fair  in-  meaning  of  the  Illinois  act.  Fortier  v.. 
tent  and  meaning  of  the  statute."  I'he  Fair  (1910)   153  111.  App.  200. 

A  tow  picker  is  a  dangerous  machine.  The  employment  of  a  child  under- 
Thomas  Madden,  Son  &  Co.  v.  Wiloow  twelve  to  work  an  elevator  for  the  uses- 
(1910)  174  Ind.  857,  91  N.  E.  933.  The  of  a  manufacturing  concern  being  made 
court  said:  "The  court  judicially  illegal  by  the  factories  act  of  Ontario^ 
knows  that  a  machine  consisting  of  a  (Ont.  Rev.  Stat.  chap.  208,  §  6,  subsec. 
cylinder  equipped  with  steel  knives  or  1 ;  §  2,  subsec.  1;  §  15,  subsec.  4),  it  is- 
teeth,  revolving  rapidly,  is  a.  more  dan-  held  that  the  employer,  besides  being- 
gerous  instrument  for  an  inexperienced  subject  to  the  penalty  provided,  has  to- 
boy  to  operate  than  is  a  tack  hammer,  exercise  more  than  ordinary  precaution* 
It  appears  that  this  machine  was  for  the  well  being  and  safeguarding  of 
equipped  with  belt  pulley,  cogwheels,  minors  who  have  been  taken  into  fac- 
and  gearing;  and  the  statutes  of  this  tory  work  contrary  to  the  provision  of 
state,  in  classifying  manufacturing  es-  the  legislature.  O'Brien  v.  Sanford 
tablishments  as  hazardous  places  for  (1892)  22  Ont.  Rep.  137,  per  Boyd,  Ch. 
the  employment  of  children,  have  spe-  The  conclusion  of  the  court  was  that, 
cifically  named  "cogs,  gearing,  and  the  case  should  not  be  withdrawn  from 
belting"  as  dangerous  machinery.  It  the  jury,  as  there  was  evidence  tending- 
was  not  required  that  appellee  allege  to  show  that  the  injured  person, — a 
in  terms  that  a  tow  picker  of  the  de-  child  under  the  statutory  age  of  em- 
scriptiqn  given  in  use  in  a  factory  was  ployment, — was  not  competent  to  man- 
a  dangerous  machine  to  a  youthful  and  age  an  elevator,  the  construction  of 
inexperienced  operative.  It  is  manifest  which  was  unusual  if  not  dangerous, 
that  by  the  transfer  to  the  tow  picker  Riding  on  a  dumping  cart  drawn  by 
appellee  was  required  to  encounter  a  horse  over  a  rough  and  curving  track- 
greater  risks  and  perils  than  those  sur-  running  close  to  a  steep  bank  of  shale, 
rounding  him  in  his  usual  employ-  the  cart  often  jumping  the  track,  the- 
ment."  box,  the  top  of  which  was  5  feet  from 

The  question  whether  the  employ-  the  ground,  emptying  on  either  side,, 
ment  of  a  sixteen-year-old  child  as  off  and  having  a  lateral  play  of  several 
bearer  from  a  veneer  saw  is  dangerous  inches,  the  car  having  to  be  kept  in- 
within  the  meaning  of  the  Ohio  statute  balance  by  shifting  the  positions  of  the- 
depends  upon  whether  the  employment,  rider,  has  been  held  dangerous  for  a 
considering  the  inevitable  wear  and  boy  under  sixteen  years  of  age,  withins 
tear,  or  the  strain  of  the  position,  and  the  meaning  of  the  Kansas  statute, 
the  indifference  to  danger  that  would  Casteel  v.  Pittsburg  Vitrified  Paving  £- 
naturally  follow  from  childish  curiosity  Bldg.  Brick  Go.  (1910)  83  Kan.  533,. 
and  inexperience,  rendered  the  position  112  Pac.  145.  In  this  case  a  wheel  of 
dangerous.  Frank.  Vnnewehr  Co.  v.  the  car  struck  a  lump  of  shale  near  the- 
Standard  Life  &  Aoci.  Ins.  Co.  (1910)  track,  and  the  boy  was  thrown  off,. 
99  C.  C.  A.  490,  176  Fed.  16.     In  this   breaking  his  arm. 
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operation  of  machinery  within  the  meaning  of  the  New  York 
statute.' 

Where  a  statute  prohibits  the  employment  of  women  and  minors 
in  cleaning  or  working  between  the  fixed  or  traversing  parts  of  a  ma- 
chine while  the  same  is  in  motion  or  being  operated,  it  is  of  no  con- 
sequence, so  far  as  a  minor's  right  of  recovery  is  concerned,  that  the 
machine  at  which  the  injury  was  received  was  not  actiially  in  motion 
at  the  time,  and  was  only  in  actual  motion  when  plaintiff  put  his  foot 
on  a  pedal.* 

The  employment  of  children  in  a  business  where  machinery  is  used 

Work   at  a   steam  power  machine   is  work  between   the   fixed   portions   of   a 

an   employment   dangerous  to  the  lives  machine,  but  was  working  alongside  of 

of  children,  within  the  meaning  of  the  a  machine  which  was  affixed  or  fastened 

Illinois   act.     Sioift   &   Co.   v.   Rennard  to  a  table.     The  traversing  parts  of  a 

(1905)   119  111.  App.  173.  machine,  referred  to  in  the  statute,  we 

But  employment  in  the  manufacture  understand    to    be    the    moving    parts 

of  soda  ash  and  its  products,  requiring  thereof,  and  it  is  clear  plaintiff  was  not 

the  handling  of  limestone  and  the  clean-  required   to   work  between   the   moving 

ing  out  of  a  still,  and  helping  an  as-  parts  of  a  machine  within  the  contem- 

sistant  foreman  and  others  to  close  the  plation  of  the  lawmakers." 
heavy  door  of  a  still,  has  been  declared        In  construing  this  statute  the  court 

not   dangerous   labor   for   a  boy   under  in  National  Candy  Co.  v.  Miller  (1908) 

sixteen  years  of  age.     Antosik  v.  Miohi-  87  C.  0.  A.  207,  160  Fed.  51,  said:     "It 

gan  Alkali  Co.    (1911)    166  Mich.  435,  must  be   conceded   that  this   statute   is 

132  N.  W.  80.  not     perspicuous.       Precisely    what     is 

8  An  employer  did  not  violate  the  meant  by  the  'fixed'  or  'traversing' 
provisions  of  the  labor  law,  which  for-  parts  of  the  machine  is  difficult  to  de- 
bids  the  employment  of  minors  less  fine.  Under  the  title  'Construction  of 
than  sixteen  years  of  age  to  operate  Statutes,'  §  4160,  1  Rev.  Stat.  (Mo.) 
machinery,  where  the  minor  in  question  1899  (Ann.  Stat.  1906,  p.  2252),  it  is 
was  employed  to  do  general  cleaning  declared  that:  'words  and  phrases  shall 
work,  although  at  the  time  of  the  in-  be  taken  in  their  plain  or  ordinary  and 
jury  he  was  engaged,  by  order  of  his  usual  sense,  but  technical  words  and 
foreman,  in  assisting  to  repair  a  belt  phrases  having  a  peculiar  and  appro- 
that  was  hanging  on  a  revolving  shaft,  priate  meaning  in  law  shall  be  under- 
Scialo  V.  Steffens  (1905)  105  App.  Div.  stood  according  to  their  technical  im- 
592,  94  N.  y.  Supp.  305.  port.'     The   word   'fixed,'   as   ordinarily 

i  Peters  v.  Gille  Mfg.  Co.  (1908)   133  used,  and  as  defined  primarily  by  the 

Mo.  App.  412,  133  S.  W.  706.  dictionary,   means   'securely   placed,    or 

The   cleaning   of   a    sausage   machine,  fastened;    settled,    immovable;    unalter- 

while  in  motion,  however,  has  been  held  able.'      The    verb    'traverse'    primarily 

not  to  be  within  the  prohibition  of  the  means   'to  lay  in   a  cross   direction,  to 

statute.      Stegmann   v.    Gerber    (1909)  cross;'  while  the  participle  'traversing' 

146  Mo.  App.  104,  123  S.  W.  1041.     The  implies   'adjustable   laterally,   having   a 

court  said:     "The  statute  interdicts  re-  lateral    motion,    or    swinging    motion.' 

quiring  a  minor  to  work  between  the  This  statute  would  be  more  comprehen- 

fixed   or   traversing  parts    of   any   ma-  sible   and   susceptible   of   practical    ap- 

chine.     It  is  clear  that  in  the  operation  plication  if  it  read,   'between  the  fixed 

of   the   sausage   mill   the   plaintiff   was  and  traversing  parts  of  any  machine'; 

not  working  between  the  fixed  or  trav-  because  it  may  be  easily  perceived  that 

ersing  parts  of  any  machine  as  contem-  it  was  the  conception  of  the  legislature 

plated  by  the  statute.     Indeed,  he  was  that  women  and  minors  were  assumed 

standing   at   the   side   of   the   machine,  to  be  less  observant  of  cautiousness  and 

The  machine,  it  is  true,  was  affixed  to  a  concentrated   consideration,   and   would 

table;  however,  he  was  not  required  to  be   exposed   to   a   more   special   danger 
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has  been  held  lawful,  however,  if  such  employment  is  wholly  discon- 
nected from  the  machinery.' 

The  question  sometimes  arises  whether  the  particular  employment 
comes  within  the  descriptive  words  of  the  statute.^    If  it  does,  it  has 

when  working  between  the  parts  of  a  the  object  of  the  law,  of  giving  the 
machine  fixed  with  traversing  motion,  statute  a  construction  which  does  not 
crossing,  or  laterally  adjusted.  In  limit  its  application  to  the  cleaning  of 
short,  that  they  would  be  liable  to  be  machinery  that  is  itself  a  warning  of 
■caught  and  injured  when  engaged  about  danger,  and  which  is  rarely,  if  ever,  at- 
such  constructed  parts  of  a  machine  tempted  to  be  cleaned  by  an  ordinarily 
than  if  working  in  a  different  position,  prudent  person  when  it  is  in  motion." 
Be  this  as  it  may,  it  is  to  be  kept  in  Section  9  of  the  English  factory  and 
mind  that  the  statute  does  not  interdict  workshop  act  of  1878,  which  provided 
"the  employment  of  women  or  minors  to  that  "a  child  shall  not  be  allowed  to 
work  at  or  about  any  machine,  but  it  is  clean  any  part  of  the  machinery  in  a 
directed  only  against  requiring  them  to  factory  while  the  same  is  in  motion," 
work  between  the  designated  parts  of  was  held  to  prohibit  the  cleaning  of  the 
the  machine."  fixed  parts  of  a  machine  in  motion. 
The  Indiana  statute  forbids  the  Pearson  v.  Belgian  Mills  Go.  [1896]  1 
■cleaning  of  parts  of  machinery  intended  Q.  B.  244,  65  L.  J.  Mag.  Cas.  N.  S.  48, 
to  remain  stationary,  while  the  parts  74  L.  T.  N.  S.  101,  44  Week.  Rep.  334, 
designed  to  move  are  in  motion.  18  Cox,  C.  C.  241,  60  J.  P.  151. 
Brower  v.  Locke  (1903)  31  Ind.  App.  '^Peters  v.  Qille  Mfg.  Go.  (1908)  133 
353,  67  N.  E.  1015.  The  court  said:  Mo.  App.  412,  113  S.  W.  706. 
"The  part  upon  which  appellee  was  at  The  proprietors  of  a  planing  and  saw 
work  was  not  in  motion,  and  appellants  mill  are  not  prohibited  from  employing 
claim  that  appellee  was  not  cleaning  a  child  under  fourteen  years  of  age  to 
machinery  when  in  motion.  By  the  work  in  the  lumber  yard  from  which 
Century  and  by  the  Standard  Diction-  the  lumber  for  the  mill  is  supplied,  un- 
aries,  machinery  is  defined  as  parts  of  der  N.  Y.  laws  1889,  chap.  560,  pro- 
a  machine  considered  collectively;  any  viding  that  no  child  under  fourteen 
construction  of  mechanical  means  de-  years  of  age  shall  be  employed  in  any 
signed  to  work  together  so  as  to  effect  manufacturing  establishment,  and  N. 
a  given  end.  When  appellants  were  Y.  Laws  1892,  chap.  673,  defining  "man- 
operating  the  machinery,  lint  and  dust  ufacturing  establishments"  to  mean  any 
were  flying  through  the  air.  The  cov-  mill,  factory,  or  workshop  where  one  or 
ers  were  an  important,  if  not  an  essen-  more  persons  are  employed  at  labor, 
tial,  part  of  each  machine.  A  machine  Murphy  v.  Bennett  (1896)  11  App. 
is  in  motion  when  performing  the  fune-  Div.  298,  42  N.  Y.  Supp.  61. 
tion  for  which  it  is  designed.  All  of  the  8  The  court  cannot  say  that  a  saloon 
various  parts  may  not  change  position,  is  not  a  "mercantile  institution,"  that 
some  were  intended  to  be  and  remain  a  barber  shop  is  not  a  "workshop,"  nor 
stationary,  but  because  they  are  not  in-  that  ferries  and  railroads  are  not  en- 
tended  to  move  they  are  none  the  less  gaged  in  the  "distribution  and  trans- 
:a  part  of  it.  The  working  parts  of  the  mission  of  merchandise  or  messages" 
carding  machine — the  parts  designed  to  within  the  meaning  of  the  California 
move — were  in  motion  when  appellee  re-  child  labor  act  (Stat.  1905,  pp.  11,  14). 
ceived  his  injury.  The  purpose  of  the  Be  Spencer  (1906)  149  Cal.  396,  117 
legislature  in  the  enactment  of  the  stat-  Am.  St.  Rep.  137,  86  Pac.  896,  9  Ann. 
tute   was   the   protection   of   the  young,  Cas.  1105. 

and,      presumably,      inexperienced,     by  In  a  case  which  turned  upon  the  ef- 

Iceeping  them  out  of  danger  they  were  feet    of   the    provision    in    the   repealed 

otherwise  likely  to  encounter.     We  do  English  factory  and  workshop  act  1878, 

Biot  believe  that  the  legislature  intended  ( §  38  and  schedule  1 ) ,  which  now  ap- 

'to  forbid  the  cleaning,  by  infants,  only  pears  as   §   77,   subs.   3,   of   the   act   of 

Tevolving     cylinders,     pulleys,     wheels,  1901,    bricks    after    being    baked    were 

planes,  or  saws.     The  case  at  bar  dem-  taken  to  dipping-sheds,  and  after  being 

onstrates  the  reasonableness,  in  view  of  placed    in    a    preparing    solution    were 
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been  held  that  the  master  is  liable  for  the  injury  of  a  child  although 
the  child  was  working  at  the  place  at  which  he  was  hurt  without  any 
direction  to  work  there,  or  even  in  disobedience  of  orders^ 


dipped  in  glaze,  and  scraped  and  knifed. 
They  were  then  stacked,  and  ultimately- 
baked  with  a  view  to  setting  the  glaze, 
after  which  they  were  polished  and 
stacked  until  wanted  for  sale.  It  was 
held  that  this  constituted  the  "finish- 
ing of  bricks."  Squire  v.  Stanley  Bros. 
(1901)  84  L.  T.  N.  S.  535,  65  J.  P.  467, 
17  Times  L.  R.  438,  19  Cox,  C.  C.  695. 

A  meat  hasher  is  not  "i^eam  machin- 
ery" within  the  meaning  of  the  Illinois 
child  labor  act,  forbidding  the  employ- 
ment of  children  to  operate  "steam  ma- 
chinery." Sioift  <&  Go.  V.  Eennard 
(1906)    128  111.  App.  181. 

It  has  been  held  that  an  employee  in 
a  laundry,  engaged  in  removing  a  mus- 
lin surface  cloth  on  rollers  constituting 
a  part  of  an  ironing  machine,  and  put- 
ting on  a  new  one  to  avoid  soiling  the 
collars  and  cuffs  being  ironed,  is  em- 
ployed in  cleaning  machinery  within 
Iowa  Code  Supp.  1902,  §  4999b,  pro- 
viding that  no  female  under  eighteen 
years  of  age  shall  be  directed  to  clean 
machinery  while  in  motion.  Bromherg 
V.  Evans  Laundry  Go.  (1907)  134 
Iowa,  38,  111  N.  W.  417,  13  Ann.  Cas. 
33. 

The  provisions  of  the  New  York  labor 
law  prohibiting  a  child  under  the  age  of 
fifteen  years  from  operating  "an  ele- 
vator in  a  factory,"  or  a  child  under 
the  age  of  sixteen  years  from  operating, 
or  assisting  in  operating,  dangerous 
machinery  of  any  kind,  do  not  apply  to 
mercantile  establishments.  Loicry  v. 
Anderson  Go.  (1904)  96  App.  Div.  466, 
89  N.  Y.  Supp.  107. 

It  has  been  held  that  the  word 
"work,"  used  in  the  Louisiana  statute, 
covered  performances  in  a  theater. 
State  V.  Rose  (1910)  125  La.  462,  26 
L.R.A.(N.S.)   821,  51  So.  496. 

And  a  beer  garden  has  been  declared 
to  be  a  place  where  intoxicating  liquors 
are  made,  given  away,  or  sold,  within 
the  meaning  of  the  Wisconsin  statute 
forbidding  the  employment  of  children 
under  fifteen  years  of  age  in  such 
places.  State  v.  Hall  (1909)  141  Wis. 
30,  123  N.  W.  251. 

But  a  newspaper  stall  consisting  of  a 
board  laid  on  trestles,  at  a  country  rail- 
•way  station,  at  which  a  boy  is  employed 


for  a  few  hours  daily,  his  principal 
place  of  employment  being  at  the  book- 
stall of  the  railway  junction  2  miles 
distant,  is  not  a  "shop"  within  the 
English  shop  hours  act  of  1892,  and  the 
notice  required  by  §  4  of  that  act  need 
not  be  exhibited  upon  it.  W.  H.  Smith 
&  Son  V.  Kyle  [1902]  1  K.  B.  286,  71 
L.  J.  K.  B.  N.  S.  16,  85  L.  T.  N.  S. 
428,  18  Times  L.  R.  32,  66  J.  P.  101. 

Employment  on  premises  where 
bleaciiir.g',  dyeing  and  finishing  is  per- 
formed has  been  held  employment  in  an 
"incidental  printing  process,"  within 
the  meaning  of  the  2d  section  of  8  &  9 
Vict.,  chap.  29,  forming  part  of  "the 
establishment  where  the  chief  process  of 
printing  was  carried  on,"  within  the 
meaning  of  that  statute,  so  that  the 
master  is  not,  in  so  employing  a  child, 
liable  for  an  offense  against  the  bleach- 
ing works  act,  23  &  24  Vict.  chap.  78, 
in  employing  him  without  a  schoolmas- 
ter's certificate.  Hoyle  v.  Oram  (1862) 
12  C.  B.  N.  S.  124,  31  L.  J.  Mag.  Cas. 
N.  S.  213,  8  Jur.  N.  S.  1154. 

7  Straffm-d  v.  Republic  Iron  &  Steel 
Go.  (1909)  238  lU.  371,  20  L.R.A.(N.S.) 
876,  128  Am.  St.  Rep.  129,  87  N.  E. 
358.  The  court  said :  "There  may  be, 
and  doubtless  are,  positions  in  the  in- 
dustries in  which  children  under  four- 
teen years  of  age  are  forbidden  by  the 
statute  to  be  employed,  where  there 
would  be  little  or  no  hazard  to  life  or 
limb  if  the  child  confined  himself  ex- 
clusively to  the  duties  of  such  position, 
but  the  childish  inclination  to  experi- 
ment and  do  something  he  has  seen 
others  do  is  so  well  known  as  to  make 
it  dangerous  to  permit  his  employment 
in  establishments,  especially  where  ma- 
chinery is  used,  and  the  legislature  has 
therefore  seen  fit  to  prohibit  his  employ- 
ment in  any  capacity  in  such  establish- 
ments; and  we  are  of  opinion  that  to 
hold  that  a  child  who  is  employed  in 
violation  of  the  statute,  and  directed 
to  perform  a,  certain  line  of  work,  but 
who  temporarily  abandons  it  and  at- 
tempts to  do  something  else  in  the  mas- 
ter's business,  whereby  he  is  injured, 
is  precluded  from  recovering  if  his  neg- 
ligence contributed  to  his  injury,  would 
seriously  affect  the  purposes  sought  t» 
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be  accomplished  by  the  statute.  Nor  in 
such  case  can  it  reasonably  be  said  that 
there  is  no  causal  connection  between 
the   employment   and  the   injury." 

To  the  same  effect,  Stehle  v.  Jaeger 
Automatic  Mach.  Co.  (1909)  225  Pa. 
348,  133  Am.  St.  Rep.  884,  74  Atl.  215. 
The  court  said :  "The  plaintiff  is  within 
a  class  of  persons  whom  the  law  seeks 
to  protect  in  the  matter  of  their  employ- 
-  ment  because  as  a  rule  they  are  not  able 
to  adequately  protect  themselves.  There 
can  be  no  doubt  that  one  of  the  chief 
purposes  of  the  law  in  forbidding  tlieir 
employment  in  industrial  establish- 
ments was  to  prevent  their  exposure  to 
the  danger  of  personal  injury  from  the 
machinery  used  therein.  If  the  danger 
in  their  case  were  only  such  as  the  adult 
Is  exposed  to,  there  would  be  little 
justification  for  the  law.  It  contem- 
plates a  special  danger  to  the  persons 
of  this  class  in  connection  with  such 
employment,  because  of  the  character- 
istics incident  to  the  immaturity  of 
youth, — imprudence,  lack  of  judgment, 
heedless  curiosity,  and  playfulness, — and 
so  it  makes  their  employment  unlawful. 
When  a  child  has  been  employed  in  vio- 
lation of  law,  and  is  injured  in  the  place 
where  he  is  employed,  to  allow  the  em- 
ployer to  escape  liability  because  the 
injury  resulted  from  the  imprudence  or 
negligence  of  the  child,  would  be  to 
defeat  the  purpose  of  the  law  and  render 
it  absolutely  futile.  It  was  because  a 
child  under  fourteen  years  of  age  is 
likely  to  be  imprudent  and  negligent, 
and  is  therefore  exposed  to  greater  dan- 
ger to  himself  and  others  as  well,  that 
his  employment  in  industrial  establish- 
ments is  forbidden.  So  it  is  never  a 
question  of  risk  of  employment  or  of 
contributory  negligence.  The  fact  of 
plaintiff's  employment  in  an  industrial 
establishment  was  in  itself  sufficient 
evidence  to  warrant  an  inference  of  the 
defendant's  negligence,  regardless  of  the 
nature  and  character  of  the  work  as- 
signed him.  With  the  defendant's  neg- 
ligence established,  but  one  question 
remained — Was  this  negligence  of  the 
defendant  the  proximate  cause  of  the 
plaintiff's  injury?  It  was,  if  incidental 
to  the  employment  in  a  way  that  showed 
causal  connection.  Clearly  the  accident 
would  not  have  happened  but  for  plain- 
tiff's illegal  employment.  If  it  hap- 
pened immediately  and  directly  because 
the  boy  did  something  in  a  negligent 
manner  which  he  was  not  ordered  to  do, 


such  circumstance  cannot  be  considered 
the  proximate  cause,  since  it  was  the 
danger  of  just  such  occurrences  through 
indiscretion  that  moved  the  legislature 
to  forbid  the  employment  of  children, 
and  the  defendant  was  bound  to  have 
respect  to  this  danger,  and  not  set  the 
law  at  defiance.  If  the  negligent  act 
of  the  defendant  in  employing  the  plain- 
tiff induced  or  offered  opportunity  for 
the  subsequent  act  of  the  latter,  and  if 
his  act  was  of  a  character  common  to 
youthful  indiscretion,  not  only  would 
causal  connection  be  shown,  but  the  law 
would  refer  the  injury  to  the  original 
wrong  as  its  natural  and  probable  cause, 
notwithstanding  the  intervening  agency 
between  that  wrong  and  the  injury.  It 
is  the  settled  doctrine  of  our  cases,  that 
where  the  circumstance  or  event  which 
concurs  with  the  negligent  act  in  caus- 
ing the  injury  might  reasonably  have 
been  foreseen  as  likely  to  occur  under 
the  circumstances,  the  person  guilty  of 
such  negligent  act  is  liable  for  the  re- 
sulting injury." 

The  occupiers  of  a  spinning  mill  are 
liable  to  a  fine  under  the  English  fac- 
tory and  workshop  act  of  1878,  §  S3, 
providing  therefor  where  a  young  per- 
son is  employed  contrary  to  its  pro- 
visions, where  a  young  person  in  their 
employ  during  the  time  allowed  for  a 
meal  oils  part  of  the  machinery,  not- 
withstanding he  does  so  contrary  to 
orders  for  his  own  amusement.  Prior 
V.  Slaithwaite  Spinming  Co.  [1898]  1 
Q.  B.  881,  78  L.  T.  N.  S.  532,  67  L. 
J.  Q.  B.  N.  S.  615,  46  Week.  Rep.  488, 
62  J.  P.  358.  The  position  was  that 
the  servant,  in  doing  what  he  would 
have  done  if  he  had  been  acting  under 
orders,  was  ''working"  at  a  forbidden 
time,  within  the  meaning  of  the  act. 

The  owner  of  a  factory  is  guilty  of 
negligence  in  putting  a  girl  whom  he 
employs  as  a  "full-timer,"  in  contra- 
vention of  the  same  act  (§§  11,  12,  96), 
to  do  such  dangerous  work  as  keeping 
a  carding  machine  free  from  tow,  and 
mtist  respond  in  damages  if  she  is  in- 
jured in  attempting  to  clean  it  while 
in  motion,  although  she  has  been  ex- 
pressly directed"  not  to  do  this.  Sharp 
V.  Pathhead  Spinning  Co.  (1885)  12  Sc. 
Sess.  Cas.  4th  series,  574. 

The  same  position  was  taken  in  Cas- 
person  v.  Michaels  (1911)  142  Kv.  314, 
134  S.  W.  200,  where  a  child  was  in- 
jured before  beginning  work,  while 
warming  her  hands  over  the  revolving 
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cylinder  of  a  laundry  mangle.  The  court  and  attempted  to  do  the  same  thing.  It 
said:  "It  is  earnestly  insisted,  how-  is  evident  that  the  statute  was  designed 
•ever,  that  appellee  was  not  injured  by  to  protect  her  under  just  such  circum- 
virtue  of  her  employment  in  violation  stances.  Knowing  that  a  child  under 
of  the  statute.  In  this  connection  it  is  sixteen  years  of  age  might  be  injured 
argued  that  appellant  had  the  right  to  while  actually  employed  at  work  on 
employ  appellee  in  the  laundry,  just  so  dangerous  machinery,  or  that  he  might, 
she  was  not  put  to  work  at  any  of  the  in  a  spirit  of  play  or  because  of  heed- 
machinery  therein  used;  that  as  she  lessness  that  is  characteristic  of  chil- 
was  injured  at  a  part  of  the  machinery  dren,  touch  or  come  in  contact  with  the 
•where  she  was  not  employed  to  work,  machinery  in  some  way,  the  legislature 
and  at  a  time  when  she  was  not  actually  made  it  unlawful  to  employ  children 
engaged  in  work,  the  case  is  just  the  under  sixteen  years  of  age  to  work  at 
same  as  if  she  had  been  employed  to  such  machinery.  As  appellee  was,  by 
mark  towels,  an  employment  attended  virtue  of  her  employment,  exposed  to 
by  no  danger,  and  had  gone  into  the  the  danger  which  resulted  in  the  inju- 
machinery  room  and  been  injured  in  ries  complained  of,  we  conclude  that  the 
the  same  manner;  that  if  that  be  true,  proximate  cause  of  her  injuries  was 
lier  right  to  recover  does  not  depend  her  employment  at  the  mangle  in  viola- 
upon  the  statute,  and  her  case  should  tion  of  the  statute.  That  being  true, 
be  considered  from  a  standpoint  entire-  the  court  did  not  err  in  refusing  to 
ly  independent  of  the  statute;  and  instruct  the  jury  as  if  the  case  were 
when  so  considered,  her  own  evidence  one  where  no  violation  of  the  statute 
shows   that   the   danger   of   placing  her   had  taken  place." 

hand  on  or  near  the  drum  was  so  ob-  So  the  master  was  held  liable,  al- 
v'ious  and  apparent  that  even  a  child  though  the  injuries  to  the  child  were 
of  much  tenderer  years  ought  to  have  sustained  while  he  was  playing  with 
known  and  appreciated  the  danger,  iron  panels,  which  fell  on  him,  causing 
While  we  appreciate  fully  the  force  of  the  injury,  and  not  while  engaged  in 
appellant's  contention,  we  think  the  work  for  defendant  or  his  agents.  Or- 
difference  between  the  supposed  case  namental  Iron  &  Wire  Go.  v  Green 
and  that  at  bar  consists  in  this:  In  (1901)  108  Tenn.  161,  65  S.  W.  399. 
the  supposed  case  there  would  be  no  The  court  said:  "The  wisdom  of  this 
violation  of  the  statute,  and  therefore,  legislation  is  strongly  illustrated  by  the 
no  right  of  action  could  be  predicated  present  case,  whichever  of  the  two 
on  the  statute;  in  the  case  at  bar,  how-  theories  is  adopted.  If  it  be  true,  as 
ever,  appellee  was  employed  and  put  to  claimed  by  the  minor,  that  the  pile  of 
work  at  the  mangle  in  violation  of  the  iron  panels  was  so  carelessly  placed 
statute.  She  was  actually  injured  by  against  the  post  that  it  was  dislodged 
the  mangle  at  which  she  had  been  put  by  a  slight  blow  from  his  foot,  and  fell 
to  work.  It  is  immaterial  that  she  was  upon  him  while  he  was  engaged  in  the 
injured  by  that  part  of  the  mangle  at  service  of  his  master,  or  if  the  truth 
which  she  was  not  expected  to  work,  or  be  in  the  theory  of  the  defendant  below, 
that  she  was  injured  while  not  being  that  the  injury  resulted  from  the  heed- 
actually  engaged  in  her  customary  lessness  of  the  boy  in  making  playthings 
duties.  The  purpose  of  the  statute  was  of  these  heavy  panels — in  either  case  the 
to  protect  children  not  only  from  the  propriety,  if  not  the  necessity,  of  ex- 
danger  necessarily  incident  to  their  em-  eluding  minors  from  the  dangers  and 
plojrment  in  and  around  machinery  of  temptations  of  such  places,  is  made 
certain  kinds,  but  from  injuries  which  clear.  If  the  theory  of  the  plaintiff  be- 
miwht  result  from  their  own  thoughtless-  low  was  correct,  then,  after  making  all 
ness  and  childish  acts.  In  other  words,  proper  allowances  for  such  contributory 
the  purpose  of  the  statute  was  to  prevent  negligence  as  might  be  attributed  to  a 
their  being  exposed  to  danger.  Here  youth  of  his  tender  years,  the  employer 
appellee  was  on  hand,  waiting  to  be  would  unquestionably  be  liable  for  the 
summoned  to  work.  She  was  near  the  injury  sustained.  We  think  the  same 
mangle  at  which  she  was  employed  to  result  follows  upon  the  theory  pro- 
work.  Yielding  to  her  childish  in-  pounded  by  the  defendant  company.  It 
stincts  she  followed  the  example  of  a  had  no  right  to  employ  this  minor, 
boy  who  had  put  his  hand  near  the  While  in  its  employment,  on  its  prera- 
cylinder  for  the  purpose  of  warming  it,    ises,  and  foolishly  playing  with  panels. 


5928 


JIASTER  AND  SERVANT. 


[chap.  LXXXli- 


So  far  as  industrial  occupations  are  concerned,  the  decisions  turn- 
ing upon  the  question  whether  the  work  in  which  a  child  was  en- 
gaged was,  in  respect  either  of  quality  or  place,  within  the  legisla- 
tive prohibition,  merely  illustrate  points  of  verbal  construction.* 


the  property  of  the  company,  too  heavy 
for  his  strength  to  hold,  yet  with  boy- 
ish heedlessness  disregarding  this  fact, 
this  injury  is  inflicted  upon  him.  Had 
he  not  been  employed  by  this  company, 
there  is  no  reason  to  suppose  he  would 
have  been  on  its  premises,  where  the 
temptation  occurred  to  him.  to  prank 
with  these  panels,  to  his  serious  hurt. 
In  each  of  the  propositions  presented 
by  the  respective  parties  to  the  suit 
we  think  there  is  causal  connection  be- 
tween the  employment  and  the  injury." 

Where  a  child  under  fourteen  years 
of  age  is  employed  in  a  mine  in  viola- 
tion of  statute,  he  may  recover  for  re- 
sulting injuries,  whether  the  injury  oc- 
curred when  he  was  at  his  place  in  the 
mine,  or  going  or  coming  to  work. 
Smith  v.  National  Goal  &  I.  Co.  (1909) 
135  Ky.  671,  117  S.  W.  280. 

But  it  has  been  held  that  the  provi- 
sions of  the  New  York  labor  law  as  to 
permitting  minors  to  operate  elevators 
are  not  applicable  to  a  boy  who  was 
not  employed  to  run  the  elevator,  but 
was  injured  while  attempting  so  to  do. 
Young  v.  Eugene  Dietzgen  Co.  (1902) 
72  App.  Div.  618,  76  N.  Y.  Supp.  123, 
affirmed  in  (1903)  176  N.  Y. -590,  68  N. 
E.  1126.  But  the  more  reasonable  view 
of  this  case,  under  the  facts,  seems  to 
be  that  taken  in  the  dissenting  opinion: 
"Although  the  plaintiff  was  not  ex- 
pressly employed  to  run  the  elevator, 
he  and  other  boys  had  been  accustomed 
to  operate  it  to  the  knowledge  of  the 
defendant  company.  If  he  was  per- 
mitted by  the  defendant  to  operate  the 
lift  or  elevator,  although  not  so  di- 
rected, this  was  a  violation  of  the  la- 
bor law  (Laws  1897,  chap.  415,  §  79), 
and  affords  a  cause  of  action  in  the  ab- 
sence of  contributory  negligence.  It 
cannot  be  held,  as  matter  of  law,  that 
this  boy  was  guilty  of  negligence  in 
starting  the  lift  and  riding  thereon, 
as  had  been  the  custom,  when,  accord- 
ing to  his  evidence,  it  does  not  appear 
that  he  knew  of  any  other  way  of  per- 
forming the  duty  of  getting  this  heavy 
bulky  package  to  the  express  office  in 
time  to  catch  the  five-thirty  P.  M.  ex- 
press wagon,  which  was  enjoined  upon 


him  on  pain  of  losing  his  situation. 
According  to  his  testimony,  this  was  the- 
common  way  of  operating  the  lift,  and 
he  was  not  aware  of  any  other  way  of 
starting  it  up.  For  these  reasons  I 
think  the  case  should  have  been  sub- 
mitted to  the   jury." 

8  In  Hardcastle  v.  Jones  (1862)  3. 
Best  &  S.  153,  32  L.  J.  Mag.  Cas.  N.  S.. 
499,  9  Jur.  N.  S.  19,  7  L.  T.  N.  S.  322,  11 
Week.  Rep.  36,  it  was  held  that  a  child- 
employed  in  "finishing"  goods  in  a  shed 
communicating  with  "buildings  in  which 
printing  was  carried  on"  was  "employed 
in  a  print  work"  within  the  meaning  of 
a  provision  requiring  the  obtaining  of 
a  surgeon's  certificate  of  health  for 
children  thus  emploj'ed.  Regulation  of 
the  health  of  children  in  printworks,  8 
&  9  Vict.  chap.  29,  now  repealed. 

Premises  where  unbleached  cloth  is 
"finished"  have  been  held  not  to  be  with- 
in the  prohibition  of  an  act  forbidding 
the  employment  of  children  under  thir- 
teen without  a  school-master's  certifi- 
cate, on  premises  where  "any  process 
previous  to  packing  is  carried  on  in  the- 
occupation  of  bleaching,  dyeing,  or  fin- 
ishing of  any  yarn  or  cloth."  Howarth 
V.  Coles  (1862)  12  C.  B.  N.  S.  139,  31 
L.  J.  Mag.  Cas.  N.  S.  202,  9  Jur.  N.  S. 
251,  6  L.  T.  N.  S.  785  (construing  the 
repealed  bleaching  and  dveing  works, 
act,  23  &  24  Vict.  chap.  78). 

A   building  where   bleaching,   dyeing,, 
and  finishing  was   carried   on,   7   miles - 
distant  from  the  place  where  the  cloth- 
was  printed,  but  part  of  the  same  com- 
mercial  establishment,  was   held  to   be- 
within  the  provision   of   the   same   act, . 
which  excepted  from  its  operation  any 
building  used  solely  for  incidental  print- 
ing processes  carried  on  within  buildings, 
"lying  adjacent  to  each  other,  or  form- 
ing a  part  or  parts  of  the  establishment 
where  the  chief  process  of  printing  Is 
carried  on."     E[oyle  v.  Oran   (1862)   12 
C.  B.  N.  S.  124,  31  L.  J.  Mag.  Cas.  N. 
S.  213,  8  Jur.  N.  S.  1154. 

In  one  of  the  repealed  English  fac- 
tory acts,  7  &  8  Vict.  chap.  13,  the  re- 
strictive provisions  as  to  the  employ- 
ment of  children  were  qualified  by  a 
clause  excepting  "any  part  of  a  factory- 
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used  solely  for  the  manufacture  of  goods 
made  entirely  of  any  other  material 
than  those  enumerated."  Among  the 
goods  enumerated  was  cotton,  but  not 
leather.  A  child  was  employed  in  a 
room  of  the  defendant's  factory,  in 
preparing  pieces  of  leather  to  be  used 
in  making  the  "webbing"  an  article 
composed  of  cotton  and  wool  to  be 
used  with  pieces  of  leather,  to  make 
up  the  braces  and  horse  girths  which 
the  defendant  manufactured.  Held, 
that  the  place  where  the  work  was 
done  was  not  within  the  exceptive 
clause.  Taylor  v.  Hickes  (1862)  12  C. 
B.  N.  S.  152,  31  L.  J.  Mag.  Cas.  N.  S. 
242,  9  Jur.  N.  S.  21,  6  L.  T.  N.  S.  784. 

In  the  repealed  workshop  regulation 
act.  30  &  31  Vict.  chap.  146  §  4,  the  em- 
ployment of  children  under  eight  years 
of  age  in  any  handicraft  was  prohibited. 
The  word  "employed"  was  defined  as 
meaning  "occupied  in  any  handicraft, 
whether  for  wages  or  not,"  and  the 
word  "handicraft"  as  "any  manual  la- 
bor incidental  to  the  making,  etc.,"  of 
certain  articles.  Held,  that  the  object 
of  the  statute  was  to  prevent  children 
from  working  under  any  pretense,  and 
that  the  prohibition  was  consequently 
applicable  to  a  child  engaged  in  plaiting 
straw  furnished  by  its  mother,  who  sold 
the  braid  for  her  own  benefit,  under  the 
supervision  of  a  person  whom  its  mother 
paid  for  the  teaching,  in  his  workshop. 
Beadon  v.  Parrott  (1871)  40  L.  J.  Mag. 
Cas.  N.  S.  200,  L.  R.  6  Q.  B.  718,  19 
Week.  Rep.  1144. 

By  §  73  of  the  factory  act,  7  &  8  Vict, 
chap.  15,  premises  used  solely  for  the 
manufacture  of  paper  were  excluded 
from  the  operation  of  the  factory  acts. 

In  Coles  V.  Dickinson  (1864)  16  C.  B. 
N.  S.  604,  33  L.  J.  Mag.  Cas.  N.  S.  235, 
10  Jur.  N.  S.  802,  10  L.  T.  N.  S.  616, 
12  Week.  Rep.  918,  where  the  defend- 
ant was  charged  with  a  breach  of  the 
section  requiring  him  to  register  the 
names  of  young  persons  employed  by 
him,  it  was  held  that  a  mill  in  which 
cotton  waste  and  rags  were  reduced  to 
pulp,  which  was  manufactured  into 
paper  at  another  mill  belonging  to  the 
same  owners,  was  within  this  exception, 
both  concerns  being  deemed  to  be  parts 
of  one  and  the  same  establishment. 

With  reference  to  N.  Y.  Laws  1892, 
chap.  673,  (now  repealed),  defining  a 
"manufacturing  establishment"  as  any 
mill,  factory,  or  workshop  where  one  or 
more  persons  are  employed  at  labor,  it 


was  held  in  Murphy  v.  Bennett  (1896) 
11  App.  Div.  298,  42  N.  Y.  Supp.  61, 
that  the  provision  in  N.  Y.  Laws  1889, 
chap.  560,  forbidding  the  employment  of 
a  child  under  fourteen  years  of  age  in 
such  an  establishment,  was  violated  by 
the  employment  of  a  child  to  remove 
boards  from  a  lumber  pile  a  quarter  of 
a  mile  from  the  mill. 

In  Brower  v.  Locke  (1903)  31  Ind. 
App.  353,  67  N.  E.  1015,  it  was  held 
that,  under  the  provision  in  the  Indiana 
factory  act  1899  (Burns's  Rev.  Stat. 
70871 ) ,  which  forbids  the  employment  of 
children  to  clean  machinery  in  motion, 
a  child  might  recover  for  injuries  re- 
ceived while  he  was  performing  such 
work,  although  a  portion  of  the  machin- 
ery was  stationary  at  the  time  of  the 
accident. 

In  Sterling  v.  Union  Cariide  Co. 
(1905)  142  Mich.  285,  105  N.  W.  755, 
it  was  held  to  be  a  question  for  the  jury, 
whether  the  operation  of  a  corrugating 
machine  was  an  employment  whereby 
the  child's  "life  or  limb  is  endangered," 
within  the  meaning  of  Mich.  Pub.  Laws 
1901,  No.   113,  §  3. 

In  Miller  v.  National  Enameling  & 
Stam/ping  Co.  (1904)  116  111.  App.  99, 
the  court  thus  discussed  the  question 
whether  the  defendant  had,  by  setting 
the  plaintiff  to  operate  a  motor  in  roll- 
ing mills,  violated  an  enactment  pro- 
hibiting the  employment  of  children 
under  sixteen  years  of  age  "at  such 
hazardous  employment  whereby  its  life 
or  limb  is  in  danger,  or  its  health  ia 
liable  to  be  injured,  or  its  morals  de- 
praved." "The  plaintiff  offered  and  the 
court  excluded  testimony  tending  to 
prove  the  danger  and  exposure  incident 
to  the  use  of  machinery  throughout  the 
mill.  The  court,  in  ruling,  limited  the 
evidence  to  the  machinery  and  condi- 
tions in  that  part  of  the  mill  where 
plaintiff  worked.  This  was  clearly 
right,  for  only  the  hazard  of  his  em- 
ployment, the  work  to  which  he  is  ap- 
pointed, is  contemplated  by  the  statute, 
— the  danger  to  which  the  employee 
may  be  exposed  while  in  the  line  of  his 
duty  as  such  employee.  Whether  the 
work  was  extrahazardous,  or  not,  ordi- 
narily is  a  question  of  fact  for  the  jury. 
Nevertheless,  if  from  all  that  has  been 
offered  in  proof  it  can  be  said  that  there 
is  no  evidence  to  warrant  a  verdict  for 
the  plaintiff,  it  is  the  duty  of  the  court 
to  take  the  case  from  the  jury.  It  will 
not    be    seriously    contended,    certainly 
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[chap,  lxxxii. 


The  effect  ascribed  by  the  courts  of  ISTew  York  to  statutes  bv  which 
the  employment  of  children  in  certain  occupations  of  a  nonindustrial 
character  is  forbidden  is  indicated  by  the  decisions  cited  below.® 


the  evidence  does  not  show,  that  the 
operation  of  the  motor,  or  the  plaintiff's 
surroundings  while  in  the  line  of  duty, 
were  in  any  sense  extrahazardous. 
^Vllile  it  appears  that  on  one  or  two 
occasions  he  was  sent  on  errands  to 
other  parts  of  the  mill,  and  may  thus 
have  been  exposed  to  extrahazard,  yet 
it  is  quite  clear  that  this  was  no  part 
of  his  duty  under  the  employment. 
Had  he  suffered  injury  while  in  this 
service,  a  very  different  question  would 
arise." 

9  The  clause  in  the  earlier  enactment 
(Laws  1876,  chap.  122,  §§  1,  2,  as 
amended  by  Laws  1884,  chap.  48) ,  which 
prohibited  the  employment  of  children 
•'for  or  in  any  obscene,  indecent,  or  im- 
moral purpose,  exhibition,  or  practice 
■whatsoever,  or  for  or  in  any  business, 
exhibition,  or  vocation  injurious  to  the 
health  or  dangerous  to  the  life  or  limb 
of  such  child,"  was  deemed  to  be  appli- 
cable only  to  an  employment  either  vi- 
cious in  itself,  or  one  which  partakes  of 
the  character  of  an  amusement.  Pro- 
ductive industries,  or  occupations  of  a 
useful  or  necessary  character,  were  held 
not  to  be  within  its  purview.  HicJcey 
V.  Taaffe  (1885)  99  N.  Y.  204,  52  Am. 
Rep.  19,  1  N.  E.  685,  reversing  (1884) 
32  Hun,  7.  The  decision  in  Cooke  v. 
Lalance  Grosjeam,  Mfg.  Co.  (1884)  33 
Hun,  ."SSI,  which  was  rendered  by  the 
supreme  court  while  the  appeal  in 
Hickey  v.  TcMffe  was  pending,  was  also 
overruled.  The  court  of  appeals  thus 
stated  its  conclusions:  "The  scope  of 
the  act  cannot  be  broader  than  its  title: 
'To  Prevent  and  Punish  Wrongs  to 
Children.'  To  that  end  it  prohibits, 
first,  their  employment  in  certain  speci- 
fied avocations  intended  for  the  amuse- 
ment of  the  public,  and  which,  however 
unprofitable  to  them  and  dangerous  to 
the  actor,  are  at  least  in  themselves  in- 
nocent; second,  in  the  most  general 
terms,  'any  purpose,  exhibition,  or  prac- 
tice' which  is  either  obscene  or  has  an 
indecent  or  immoral  purpose;  and,  third, 
their  employment  for  or  in  any'business, 
exhibition,  or  vocation  injurious  to  the 
health'  or  'dangerous  to  the  life  or  limb 
of  such  child.'  Here  are  three  clauses, 
the  first  implying  a  service  or  exhibition 


attractive  to  the  spectator,  because  of 
personal  skill  or  detexity  of  the  per- 
former; the  second,  practices  which, 
tending  to  degrade  and  corrupt,  are 
against  good  morals;  the  third,  'any 
business,  exhibition,  or  vocation  which 
is  injurious  or  dangerous.'  The  word 
'vocation'  appears  in  the  first  clause, 
where  its  meaning  is  illustrated  by  an 
enumeration  of  pursuits  literally  within 
the  mischief  of  the  act;  the  word  'exhi- 
bition' fitly  describs  those  pursuits, 
and,  if  they  stood  alone  in  the  third 
clause,  although  preceded  by  the  word 
'any,'  would,  within  well-settled  rules  of 
construction,  embrace  only  things  of  the 
same  kind  or  class  as  those  with  which 
they  were  first  connected.  The  other 
word,  'business,'  is,  it  is  true,  used  for 
the  first  time.  In  general  use  it  has  a 
broader  significance  than  either  of  the 
others  arid  might  include  any  affair, 
however  serious  or  trivial,  into  which 
volition  entered.  But  here  it  is  used 
with  the  words  of  limited  meaning,  which 
have  received  in  the  same  act  a  partic- 
ular application,  and,  upon  the  same 
principles  of  construction,  must  be  re- 
ferred to  things  of  the  same  kind  as 
those  specified,  and  to  which  the  other 
words  are  referred.  {Wakefield  v. 
Fargo   [1882]   90  N.  Y.  218.)" 

In  Ryan  v.  Buchanan  ( 1885 )  37  Hun, 
425,  it  was  ruled  by  the  supreme  court 
that  the  provision  in  the  Penal  Code 
does  not  constitute  a  prohibition  against 
the  employment  of  children  in  a  danger- 
ous "business  or  vocation,"  but  only 
against  their  employment  in  a  danger- 
ous "practice  or  exhibition." 

The  prohibition  in  the  clause  regard- 
ing the  employment  of  children  in  "sing- 
ing and  dancing  in  a  theatrical  exhibi- 
tion" is  held  to  be  absolute,  and  in  no- 
wise qualified  by  the  exceptive  provi- 
sion at  the  end  of  the  section  with  re- 
lation to  singing  with  the  consent  of 
the  mayor.  Re  Stevens  (1893)  70  Hun, 
243,  24  N.  Y.  Supp.  780;  People  ex  rel. 
Sanders  v.  Grant  (1893)  70  Hun,  233, 
24  N.  Y.  Supp.  776. 

In  order  to  establish  an  offense  under 
that  clause  it  is  only  necessary  to  show 
that  the  exhibition  was  a  theatrical  per- 
formance, that  the  children  were   em- 
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1903.  Misstatement  concerning  minor's  age;  effect  of. — It  is  gen- 
erally held  that  the  right  of  action  arising  from  a  violation  of  these 
statutes  is  not  affected  by  misstatements  as  to  the  minor's  age.  This 
might  be  put  upon  the  ground  that  infants  are  not  liable  for  torts 
connected  with  or  growing  out  of  their  contracts,  and  that  the  doc- 
trine of  estoppel  in  pais  is  not  applicable  to  them.^ 

It  might  be  possible  to  regard  such  cases  as  falling  within  the  scope 
■of  the  general  rule  that  "an  infant  cannot  take  advantage  of  his  own 
fraud."  *  In  this  point  of  view  a  minor  would  be  precluded  from 
recovering  on  the  mere  ground  of  his  having  been  employed  under 
the  statutory  age,  unless  it  should  appear  that  the  employer  was, 
■either  by  his  personal  appearance  or  some  other  circumstance,  put 
upon  inquiry  as  to  his  real  age.  If  this  rule  were  treated  as  controll- 
ing in  respect  to  all  cases  in  which  the  minor  has  made  a  wilful  mis- 
statement, it  would  preclude  him  from  recovering  even  where  the  em- 
ployer has  violated  a  provision  which  specifically  declares  that, 
before  engaging  a  minor,  he  is  to  procure  from  the  minor's  parent  or 
■guardian  a  sworn  statement  concerning  his  age.  The  courts,  how- 
ever, have  not  been  inclined  to  allow  misstatement  of  age  by  a  minor 
as  a  defense  to  his  action.' 

It  has  been  held  that  misrepresentation  of  the  child's  age  by  its 
parents  will  not  protect  the  master  employing  the  child  contrary  to 
the  provisions  of  the  New  York  labor  law.*  Even  affidavits  of  the 
parents  as  to  the  child's  age,  it  has  been  declared,  will  not  avail  the 

ployed  as  dancers  or  singers,  and  that  Mich.  438,  116  N.  W.  1107;  Braasch  v. 

they  were  under  the  age  of  sixteen.     It  Michigan  Stove   Co.    (1908)    153   Mich, 

is  not  necessary  to  show  that  the  exhi-  652,   20   L.R.A.(N.S.)    500,    118   N.   W. 

"bition  was   dangerous  to  the  health  or  366;    American  Gar  &  Foundry   Go.   v. 

morals   of   the   children,   nor   need   any  Armentraut    { 1905 )     214    111.    509,    73 

specific   act   of   cruelty   to  the   children  N.  E.  766;  Beauchamp  v.  Sturges  £  B. 

■be  shown.     People  v.  Meade  (1890)   24  Mfg.  Go.   (1911)   250  111.  303,  95  N.  E. 

Abb.  N.  C.  357,  10  N.  Y.  Supp.  943.  204;     Norman    v.     Vi/rgirUa-Pooahontas 

The    apprenticing    of    children   under  Coal    Go.    (1910)     68    W.    Va.    405,    31 

sixteen  years  of  age  to  learn  the  trade  L.R.A.(N.S.)      504,     69     S.     E.     857; 

of  gymnasts  and  acrobats  has  been  held  Blanlcenahip  v.  Ethel  Coal  Co.    (1911) 

within  the  prohibition  of  a  statute  for-  69  W.  Va.  74,  70  8.  E.  863. 
"bidding  the  taking,  reception,  hire,  em-        ^  Koester  v.  Rochester  Candy  Works 

ployment,  use,  or  exhibit  of  such  chil-  (1909)    194  N.  Y.  92,  19  L.R.A.(N.S.) 

dren    as    gymnasts    or    acrobats.        Re  783,   87   N.   E.   77,   16  Ann.   Cas.   589; 

Donohue   (1876)   1  Abb.  N.  C.  1.     New  American   Car  &   Foundry   Go.   v.   Ar- 

York  Laws  1876,  chap.  122,  repealed  by  mentraut  (1905)   214  111.  509,  73  N.  B. 

implication   §   292   of   the  Penal   Code.  766. 
See  Ryan  v.  Buchanan,  37  Hun,  425.  The  master  must  ascertain  upon  his 

IKirkha/m     v.     Wheeler-Osgood     Co.  peril,  whether  the  child  is  of  the   age 

(1905)    39   Wash.   415,  81  Pac.   869,  4  required  by  Burns's  Anno.  Stat.   1908, 

Ann.  Cas.  532.  §   8022    (Acts  1899,  p.  232,  chap.   342, 

2 See  Pollock,  Torts,  "48.  §    2),    prohibiting   the    employment    of 

i  Syneszeioshi  v.  Schmidt   (1908)   153  children  under  fourteen  years  of  age  in 
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master,  unless  all  formalities  of  the  statutes  in  connection  therewith, 
have  been  complied  with/  And  it  has  been  held  that  the  erroneous, 
belief  of  the  master  that  a  minor  is  above  the  statutory  age  will  not 
remove  the  bar  of  the  statute  against  his  employment,  where  the- 
minor  at  the  time  of  his  employment  was  not  asked  his  age,  and  did 
not  know  that  it  had  been  misrepresented.® 

1904.  Parents'  consent  to  illegal  employment  of  minor  child;  effect, 
of. — It  has  been  held  that  the  father  of  a  minor  who  is  injured  after 
having  been  employed,  while  still  under  the  age  limited  by  a  statute, 
cannot  recover  in  an  action  for  the  loss  of  services  caused  by  the  in- 
jury, if  it  is  shown  that  he  himself  consented  to  the  illegal  employ- 
ment of  his  child.*  But  it  has  been  held  that  consent  of  the  mother 
to  the  illegal  employment  will  not  stand  in  the  way  of  her  recovery 
for  the  death  of  the  child,  caused  by  the  negligence  of  the  master.^' 
And  where  the  statutory  affidavit  has  not  been  obtained,  the  fact  that 
the  parent  knows  of  the  employment  will  not  excuse  the  master.' 

As  to  the  effect,  at  common  law,  of  the  employment  of  a  minor 
without  his  parents'  consent,  see  §  915,  ante. 

manufacturing  establishments.  Inland  1  Rea/ves  v.  Anniston  Knitting  Mills 
Steel  Co.  V.  YedinaJc  (1909)  172  Ind.  (1908)  154  Ala.  565,  45  So.  702  (Ala. 
423,  139  Am.  St.  Rep.  389,  87  N.  E.  229,  Gen.  Acts  1903,  p.  68).  It  was  also 
transferred  from  appellate  court  ( 1908 )  held  that,  under  the  rule  that  a  plead- 
42  Ind.  App.  629,  86  N.  E.  503.  ing  must  be  construed  against  the  plead- 
Good  faith  in  employing  a  child  under  er,  it  will  be  presumed  in  such  an  action 
fourteen  years  of  age,  in  violation  of  that  he  did  so  consent,  unless  the  con- 
the  Washington  statute,  is  not  a  defense  trary  is  averred.  This  decision  was- 
to  an  action  by  the  child  for  resulting  followed  in  Swift  &  Co.  v.  Bennard 
injuries.  Glucina  v.  Goss  Brick  Co.  (1905)  119  111.  App.  173.  Illinois  ift 
(1911)  63  Wash.  401,  42  L.R.A.(N.S.)  one  of  the  states  in  which  the  employcr 
624,  115  Pac.  843.  is  specifically  required  to  procure  a. 
5  Bryant  v.  MoMAel  ( 1907 )  74  N.  J.  certificate  of  the  age  of  a  minor  em- 
L.  305,  65  Atl.  867.  ployee.  But  this  particular  require- 
Under  the  New  Jersey  act  relating  to  ment  was  not  relied  upon,  nor  even  ad- 
the  employment  of  children  (act  of  verted  to,  by  the  court.  The  report  does 
March  24,  1904,  Pamph.  L.  P.  152),  an  not  show  whether  it  had  in  fact  been 
aifidavit  of  a  parent  of  a  child  under  complied  with. 

fourteen  years  of  age,  that  the  child  was  2  Stenson  v.  </.  B.  Flick  Gonstr.  Co, 

over  that  age,  without  the  certificates  (1911)    146   App.   Div.    66,   130   N.   Y. 

and  papers  required  by  the  statute,  is  Supp.  555. 

an  insufficient  defense  to  an  action  for  3  La  Porte  Carriage  Co.  v.  Sullender 

a    penalty   thereunder.     Ibid.  (1904)   —  Ind.  App.  — ,  71  N.  E.  922. 

BBeghold  v.  Auto  Body  Co.  (1907) 
149  Mich.  14,  29,  30,  14  L.R.A.(N.S.) 
609,  112  N.  W.  691. 
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EEMEDIES  FOE  THE  VIOLATION  OF  SPECIFIC  STATUTORY  DUTIES. 

A..  Civil  action  fob  damages. 

1905.  Right  of  action,  how  far  affected  by  the  appointment  of  a  special 

public  remedy. 

1906.  Doctrine  that  the  breach  of  a  statute  constitutes  negligence  in  point 

of  law. 

1907.  Doctrine  that  the  breach  of  a  statute  is  presumptive  evidence  of 

actionable  negligence. 

1908.  Doctrine  that  the  breach  of  a  statute  merely  constitutes  evidence  of 

actionable  negligence. 

1909.  Conflicting  doctrines  discussed. 

1910.  Statutes   expressly   authorizing  a  civil  remedy    in    actions    for    a 

violation  of  their  provisions. 

1911.  Employer  not  rendered  an  insurer  of  his  servant's   safety  by  the 

imposition  of  a  specific  duty. 

1912.  Parties   entitled  to  bring  actions. 

1913.  Parties   liable. 

2.  Penal  liability  of  delinquent  employee,  enfobcement  of. 

1915.  Generally. 

1916.  Persons  liable. 

1917.  Pleading. 

1918.  Defenses  to  penal  actions. 

a.  In  general. 

6.  Contributory  negligence  of  servant. 

c.  Master's  ignorance  of  child's  real  age. 

A.     Civil  actiojst  fob  damages. 

1905.  Right  of  action,  how  far  affected  by  the  appointment  of  a 
special  public  remedy. — As  to  the  necessity  of  showing  that  the  breach 
of  duty  alleged  was  the  proximate  cause  of  the  injury,  see  chapter 
Lxvii..  ante. 

Some  of  the  statutes  under  which  a  breach  of  any  of  the  duties 
imposed  is  a  penal  ofEense  expressly  provide  that  they  shall  not  be 
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construed  as  prohibiting  the  institution  of  an  action  for  damages ;  ^ 
or  more  simply,  that  such  an  action  may  be  instituted  by  the  serv- 
ant.* The  essence  of  other  statutes  is  that  an  action  shall  not  be 
maintained  unless  the  employer  is  notified  within  a  certain  time  re- 
garding the  circumstances  under  which  the  injury  in  question  was 
received,  and  proceedings  are  commenced  within  a  specified  period 
after  the  occurrence  from  which  the  injury  resulted.' 

According  to  a  standard  treatise  the  general  rule  is  that,  when  a 
duty  or  obligation  exists  at  common  law,  independently  of  the  stat- 
ute, a  new  remedy  given  by  the  statute  is  simply  cumulative,  and 
does  not  preclude  the  ordinary  common-law  remedy  by  way  of  ac- 
tion, unless  there  are  express  words  to  that  effect.*  In  this  instance,, 
therefore,  the  determination  of  the  question  whether  the  common- 
law  rights  of  the  party  suing  have  been  superseded  by  the  given  stat- 
ute "depends  usually  upon  whether  the  statute  is  at  variance  with 
the  common  law,  or  is  merely  cumulative.  The  legislature  could  for- 
mulate a  complete  code  of  rules  so  particular  and  minute  in  their 
character  as  to  cover  all  common-law  rights  with  reference  to  any 
particular  business,  and  in  that  event  there  would  be  a  complete  su- 
persedure.  But  unless  that  is  done,  all  common-law  rights  not  at 
variance  with  some  provision  of  the  enactment  would  continue  in 
force."  ^     There  is  high  authority  for  the  unqualified  doctrine  that, 

1  See,  for  example,  Mass.  Pub.   Stat,  for  their  own  safety,  do  not  supersede 

chap.   104,   §  22    (as  to  the  fencing  of  the  requirement  of  the  common  law  that 

machinery).  a   master   shall   furnish   his   servant   a. 

In  Kentucky,  a  general  statute   (Ky.  reasonably  safe  place  to  work.     An  ac- 

Stat.  1903,  §  466)   provides  that  a  per-  tion  was  declared  to  be  maintainable,  on 

son  injured  by  the  violation  of  any  stat-  this  ground,  by  a  workman  driving  cars 

ute   may   recover   although   the   statute  over  tracks  in  a  mine  entry,  who  had 

itself  imposes  a  penalty  or  forfeiture.  nothing  to  do  with  the  propping  of  the 

8  See  Missouri  mining  act  (Rev.  Stat,  roofs,  the  evidence  being  that  the  mine 

1889),   applied  in  Adamis  v.  Kwnsas  &  owner  had  been  notified  of  the  unsafe 

T.   Coal  Go.    (1900)    85  Mo.  App.   486.  condition  of  the  roof  of  the  entry,  and 

A  similar  clause  is  doubtless  inserted  in  had  assumed  to  repair  it. 
other  enactments  of  this  class.  By   §   43   of   the  act   of   Congress   of 

S  See  Rem.  &  Bal.  Code,  §  6595.  February  28,  1871,  entitled  "An  Act  to 

4  Addison,  Torts,  p.  75,  citing  Comyn's  Provide  for  the  Better  Security  of  Life 
Digest,  title.  Action  upon  Statute  on  Board  of  Vessels  Propelled  in  Whole 
(C);  Chapman  y.  Pickersgill  (1762)  2  or  in  Part  by  Steam,  and  for  Other 
Wils.   145.  Purposes"  ( 16  Stat,  at  L.  453,  chap.  100, 

5  Consolidated    Coal    Co.    v.    Boka/iivp  V.  S.  Comp.  Stat.  1901,  p.  3058),  it  is- 

(1898)  75    111.   App.    605,    affirmed    in    provided  that  the  master  and  owner  of 

(1899)  181  111.  9,  54  N.  E.  567.  There  any  vessel,  or  either  of  them,  and  the 
it  was  held  that  the  statutes  of  Illinois  vessel  itself,  shall  be  liable  to  any  pas- 
regulating  coal  mining,  requiring  own-  senger  for  any  damage  sustained  by  him 
ers  of  mines  to  keep  on  hand  a  supply  or  his  baggage  from  explosion,  fire,  col- 
of  timbers,  and  to  deliver  the  same  to  lision,  or  other  cause,  if  it  happens 
the  workmen  as  required,  to  enable  through  any  failure  or  neglect  to  com- 
them  to   properly   secure  the  workings  ply  with  the  provisions  of  the  law;  and 
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''where  a  new  duty  or  prohibition  is  created  by  statute,  and  the  same 
act  gives  a  remedy  for  the  breach,  by  penalty  or  otherwise,  for  the 
benefit  of  the  party  grieved,  he  has  no  other."  ®  But  in  a  leading 
English  case  the  rule  is  laid  down  in  the  more  guarded  form  that  the 
remedy  prescribed  by  the  statute  is  exclusive,  where,  upon  the  pur- 
view of  the  whole  act,  it  appears  that  the  remedy  so  given  is  intend- 
ed to  be  a  substitute  for  the  right  of  action  which  would  otherwise 
exist.''  The  inference  that  it  was  the  intention  of  the  legislature 
that  the  particular  remedy  designated  should  be  the  only  one  available 
is,  it  would  seem,  peremptory  and  invariable  wherever  the  statute  in 
question  stands  outside  the  category  of  those  which  are  enacted  for 
the  benefit  or  protection  of  a  particular  class  of  persons.*    But  if  the 

also  that  any  person  sustaining  loss  or  Exch.  125,  it  was  held  that  the  fact 
injury  through  the  carelessness,  negli-  that  plaintiff's  sheep  were  washed  over- 
gence,  or  wilful  misconduct  of  any  cap-  board  by  reason  of  the  failure  of  the 
tain,  mate,  engineer,  or  pilot,  or  his  shipowner  to  provide  the  pens  pre- 
neglect  or  refusal  to  obey  the  provisions  scribed  by  the  English  contagious  dia- 
of  the  law,  may  recover  damages  for  eases  (animals)  act  of  1869  would  not 
such  loss  or  injury  from  the  captain,  give  him  a  right  of  action  for  the  dam- 
mate,  engineer,  or  pilot  causing  such  age  thus  caused.  Discussing  the  con- 
loss  or  injury.  A  shipowner  sought  to  tention  of  counsel  that,  under  certain 
draw  the  inference  from  this  section  circumstances,  if  special  damage  results 
that  a  mariner  on  a  vessel  was  preclud-  to  anyone  from  the  breach  or  violation 
ed  from  a  suit  against  the  vessel  for  any  of  the  statutory  duty,  there  is  tnen  also 
injury  done  him,  because  an  action  a  remedy  for  such  damage  by  way  of 
against  the  vessel  was  given  to  passen-  action  for  such  breach  of  duty,  Kelly, 
gers  only  for  damage  from  fire,  explo-  C.  B.,  said:  "That  is  true;  but  in  cases 
sion,  collision,  or  other  cause  arising  only  where,  by  the  act  of  Parliament 
from  neglect  or  failure  to  comply  with  whose  provisions  are  thus  violated,  a 
the  law,  and  that  he  was  remitted  by  benefit  is  conferred  upon  the  individual 
the  last  clause  of  the  section  to  an  ac-  who  suffers  from  the  breach  of  duty. 
tion  against  the  captain,  mate,  or  other  And  if  the  protection  or  the  benefit  of 
officer  who  caused  such  injury.  Tliis  the  individual  owner  of  the  animals 
argument  did  not  prevail.  The  pro-  were  the  object  and  intention  of  the  act 
visions  of  the  act  were  considered  to  be  of  Parliament,  then  undoubtedly  this 
cumulative,  and  not  intended  to  inter-  action  might  be  maintained;  but  noth- 
fere  with  the  rights  of  sailors  under  the  ing  can  be  more  plain,  on  looking  at  the 
maritime  law,  or  to  deprive  them  of  act,  than  that  such  was  not  the  object 
remedies  given  them  by  that  law.  Brown  or  intention  of  the  legislature  in  passing 
V.  The  D.  S.  Cage  (1872)  1  Woods,  401,  it,  but  that  the  providing  these  pens  and 
Fed.  Cas.  No.  2,002.  footholds  was  entirely  for  the  protection 

6  Jones  V.  Stanstead,  8.  &  G.  B.  Co.  of  the  animals  themselves  from  unneces- 
(1872)  L.  E.  4  P.  O.  98,  116,  41  L.  J.  P.  aary  suffering  during  the  voyage,  and 
C.  N.  S.  19,  26  L.  T.  N.  S.  456,  20  Week,  that  any  private  individual  benefit  was 
Eep.'  417,  8  Moore  P.  C.  C.  N.  S.  312  not  within  the  intention  of  the  act  at 
(infringement    of     statutory    right    to  all." 

tolls).     To  the  same  effect  see  the  re-  These  remarks  of  the  chief  baron  were 

marks  of  Lord  Campbell  as  quoted  in  referred  to  with  approval  by  Smith,  L. 

note  11    infra  J-,    iu    Oroves    v.    Wimborne    [1898]    2 

7  Groves  v.  Wimborne  [1898]  2  Q.  B.  Q.  B.  402,  67  L.  J.  Q.  B.  N.  S.  862,  79 
402,  412,  67  L.  J.  Q.  B.  N.  S.  862,  79  L.  T.  N.  S.  284,  47  Week.  Eep.  87  (see 
L.  T.  N.  S.  284,  47  Week.  Eep.  87,  per  note  10,  infra). 

Eigby   L.  J.  No  action  lies  against  a  local  board 

8  In'  Oorris  v.  Scott    (1874)   L.  E.  9    for  personal  injuries  caused  by  its  fail- 
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statute  is  one  ■which,  like  those  under  review  in  the  preceding  five 
chapters,  belongs  to  that  category,  the  mere  fact  that  a  penalty  is  im- 
posed for  the  infringement  of  its  provisions  will  not  necessarily  pre- 
clude a  party  who  is  specially  injured  by  that  infringement  from 
maintaining  an  action  for  damages.*  Whether  an  indemnity  can  be 
recovered  in  such  a  proceeding  is  a  question  which  is  to  be  deter- 


ure  to  keep  a  highway  in  proper  repair 
in  accordance  with  the  provisions  of  the 
English  public  health  act  of  1875.  Cow- 
ley V.  Islevymwrlcet  Local  Board  [1892] 
A.  C.  345,  62  L.  J.  Q.  B.  N.  S.  65,  67 
L.  T.  N.  S.  486,  56  J.  P.  805,  12  Eng. 
S.ul.  Cas.  705. 

See  also  the  opinions  of  the  lords  jus- 
tices in  Atkinson  v.  Newcastle  &  Q. 
Waterworks  Co.  [1877]  L.  E.  2  Exch. 
Div.  441,  46  L.  J.  Q.  B.  N.  S.  775,  36 
L.  T.  N.  S.  761,  25  Week.  Rep.  794. 

The  following  rule  has  been  formulat- 
ed by  Mr.  Addison  (Torts,  p.  74)  : 
'Where  no  specific  right  is  created  and 
vested  in  the  plaintiff  for  his  own  bene- 
fit and  advantage,  and  no  specific  duty 
in  favor  of  the  plaintiff  has  been  im- 
posed, but  the  statute  merely  prohibits 
a  thing  from  being  done,  under  a  pen- 
alty for  doing  it,  an  action  for  damages 
Is  not  maintainable." 

9  Klatt  V.   N.   C.  Foster  Lumber  Co. 

(1897)  97  Wis.  641,  73  N.  W.  563; 
Narramore  v.  Cleveland,  G.  G.  &  St.  L. 
R.  Go.  (1899)  48  L.R.A.  68,  37  C.  C. 
A.  499,  96  Fed.  298;  New  York,  G.  & 
Bt.  L.  R.  Go.  V.  LambrigM  (1891)  5 
Ohio  C.  C.  433,  3  Ohio  C.  D.  213;  Free- 
mam,  V.  Glens  Falls  Paper  Mill  Co. 
(1891)  61  Hun,  125,  15  N.  Y.  Supp. 
857;  Messenger  v.  Pate  (1876)  42  Iowa, 
443 ;  Queen  v.  Dayton  Coal  &  I.  Co. 
(1895)    95  Tenn.  458,  30  L.R.A.  82,  49 

Am.  St.  Rep.  935,  32  S.  W.  460;  Camp- 
hell   v.    Calderbamk    Steel   &    Coal    Go. 

(1898)  25  Sc.  Sess.  Cas.  4th  series, 
753,  35  Scot.  L.  R.  722  (explosives  act)  ; 
Davis  Coal  Go.  v.  Polland  (1902)  158 
Tnd.  607,  92  Am.  St.  Rep.  319,  62  N.  E. 
192  (mining  act)  ;  Stehle  v.  Jaeger  Au- 
tomatic Mach.  Go.  (1908)  220  Pa.  617, 
69  Atl.  1116,  14  Ann.  Cas.  122  (employ- 
ment of  minor  under  statutory  age)  ; 
Westervelt  v.  Dives  (1911)  231  Pa.  548, 
80  Atl.  1054  (no  safety  devices  on 
elevators). 

An  operative  in  a  factory,  injured  by 
a  revolving  shaft  not  fenced  as  required 
by  the  English  statute .  ( 7  &  8  Vict, 
chap.  15,  §  21),  with  which  he  became, 


without  contributory  negligence,  entan- 
gled, may  recover  damages  against  the 
delinquent  manufacturer  in  a  common- 
law  action,  although  the  statute  im- 
poses specific  penalties  for  its  violation, 
and  provides  a  special  action  besides. 
Caswell  V.  Worth  (1856)  5  El.  &  Bl. 
849,  25  L.  J.  Q.  B.  N.  S.  121,  2  Jur. 
N.   S.   116,  4  Week.  Rep.  231. 

Operatives  injured  by  the  omission  of 
the  owner  of  a  building  to  provide  fire 
escapes  as  required  by  the  New  York 
act  of  1887  are  entitled  to  recover  from 
him  the  damages  occasioned  thereby. 
Pauley  v.  Steam,  Gauge  d  Lantern  Co. 
(1892)  131  N.  Y.  90,  15  L.R.A.  194,  29 
N.  E.  999. 

An  employee  has  a  right  of  action 
for  injuries  caused  by  his  master's  fail- 
ure to  comply  with  his  statutory  duty 
to  guard  a  circular  saw,  which  failure 
is  a  misdemeanor,  although  the  statute 
provides  him  no  special  remedy.  Mon- 
teith  V.  Kokomo  Wood  Enameling  Co. 
(1902)  159  Ind.  149,  58  L.R.A.  944,  64 
N.  E.  610. 

A  breach  of  a  statute  forbidding  the 
employment  of  train  hands  for  more 
than  twenty-four  hours  continuously 
gives  a  cause  of  action  to  one  injured 
because  of  its  violation.  Pelin  v.  New 
York  C.  &  E.  R.  R.  Go.  (1905)  102  App. 
Div.  71,  92  N.  Y.  Supp.  468. 

The  violation  of  a  statute  providing 
that,  if  any  person  runs  any  threshing 
machine  without  having  the  two  lengths 
of  tumbling  rods  next  the  machine,  to- 
gether with  the  knuckles,  joints,  and 
jacks  of  the  tumbling  rods,  safely  boxed 
and  secured  while  the  machine  is  run- 
ning, shall  be  deemed  guilty  of  a  misdci 
meanor  and  be  punished,  etc.,  aflFords 
a  right  of  action  to  a  person  injured 
by  the  neglect  to  comply  with  such  stat- 
ute, notwithstanding  the  statute  does 
not  in  terms  give  any  right  of  action 
to  an  individual.  Messenger  v.  Pate 
(1876)    42  Iowa,  443. 

"The  action  of  the  employee  is  solely 
to  recover  compensation  for  actual  dam- 
ages.     The    payment    of    compensative 
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mined  in  each  instance  from  a  consideration  of  the  words  used  in  the 
provision  which  has  been  violated,  and  in  any  other  parts  of  the  stat- 


damages  is  not  punishment.  The  right 
of  the  state  to  recover  a  penalty  and 
the  right  of  an  aggrieved  party  to  re- 
cover compensation  are  not  inconsist- 
ent." Davis  Coal  Co.  v.  Polland  ( 1901 ) 
158  Ind.  607,  92  Am.  St.  Rep.  319,  62 
N.  E.  492. 

"At  common  law,  there  was  no  duty 
imposed  upon  the  employer  to  provide 
fire  escapes,  in  anticipation  of  the  burn- 
ing of  the  building  in  which  he  em- 
ployed his  workmen.  If  his  building 
was  properly  constructed  for  the  pur- 
poses of  its  intended  use,  such  extraordi- 
nary and  unusual  precautions  were  not 
demanded  of  him.  The  statute  of  1887 
(chap.  462)  created  the  absolute  duty, 
and  its  effect  was  to  give  a  cause  of 
action  for  its  breach,  in  favor  of  anyone 
entitled  to  its  observance,  and  injured 
by  a  breach."  Huda  v.  American  Glu- 
cose Co.  (1897)  154  N.  Y.  474,  40  L.R.A. 
411,  48  N.  E.  897. 

In  Wilson  v.  Merry  (1868)  L.  R.  1 
H.  L.  Sc.  App.  Cas.  326,  341,  19  L.  T. 
N.  S.  30,  2  Paterson,  Sc.  App.  Cas.  1597, 
6  Macph.  Sc.  Sess.  Cas.  84,  19  Eng. 
Rul.  Cas.  132,  Lord  Chelmsford  re- 
marked that  the  scope  of  the  decision  in 
Couch  V.  Steel  (1854)  3  El.  &  Bl.  402, 
2  C.  L.  Rep.  940,  23  L.  J.  Q.  B.  N.  S. 
121,  18  Jur.  515,  was  merely  that  a 
person  suffering  damage  from  an  omis- 
sion of  a  duty  is  not  deprived  of  his 
remedy  because  the  legislature  has  at- 
tached a  penalty  to  such  omission. 

In  Groves  v.  Wvmborne  [1898]  2  Q. 
B.  402,  Vaughan  Williams,  L.  J.,  said 
with  reference  to  the  factory  act:  "I 
have  equally  no  doubt  that,  where  in  a 
statute  of  this  kind  a  remedy  is  pro- 
vided in  cases  of  non-performance  of  the 
statutory  duty,  that  is  a  matter  to  be 
taken  into  consideration  for  the  purpose 
of  determining  whether  an  action  will 
lie  for  injury  caused  by  non-performance 
of  that  duty,  or  whether  the  legislature 
intended  that  there  should  be  no  other 
remedy  than  the  statutory  remedy;  but 
it  is  by  no  means  conclusive,  or  the  only 
matter  to  be  taken  into  consideration 
for  that  purpose.  If  it  be  found  that 
the  remedy  so  provided  by  the  statute 
is  to  inure  for  the  benefit  of  the  person 
injured  by  the  breach  of  the  statutory 
duty,  that  is  an  additional  matter  which 
ought  to  be  taken  into  consideration  in 
M.  &  S.  Vol.  v.— 372. 


dealing  with  the  question  whether  the 
legislature  intended  the  statutory  rem- 
edy to  be  the  only  remedy.  But  again, 
the  fact  that  the  legislature  has  pro- 
vided that  that  remedy  shall  inure,  or 
under  some  circumstances  shall  inure, 
for  the  benefit  of  the  person  injured,  is 
not  conclusive  of  the  question,  and,  al- 
though it  may  be  a  cogent  and  weighty 
consideration,  other  matters  also  have 
to  be  considered." 

In  Jetter  v.  New  York  &  B.  R.  Co. 
(1865)  2  Keyes,  154,  the  doctrine  pro- 
pounded in  Brovm  v.  Buffalo  &  8.  L. 
R.  Co.  (1860)  22  K  Y.  191,  that  the 
penalty  fixed  by  an  ordinance  as  to 
running  of  cars  was  the  only  conse- 
quence which  the  law  imposed  for  its 
violation  was  declared  to  stand  upon 
grounds  too  doubtful  to  justify  its  ap- 
plication to  cases  not  strictly  within  it. 
That  doctrine  was  explicitly  discarded 
in  Massoth  v.  Delaware  &  E.  Canal  Co. 
(1876)  64  N.  Y.  524. 

Where  the  duties  imposed  by  statute 
are  merely  ministerial,  the  general  rule 
is  that  an  action  will  lie  at  the  suit  of 
the  party  aggrieved  by  them.  Picker- 
ing v.  James  (1873)  L.  R.  8  C.  P.  489, 
509,  42  L.  J.  C.  P.  N.  S.  217,  21  Week. 
Rep.  786,  29  L.  T.  N.  S.  210,  per  Brett, 
J. 

See,  generally,  the  cases  cited  in 
Shearm.  &  Redf.  Neg.  §  467. 

It  will  be  convenient  to  refer  here  to 
three  other  cases,  although  they  involved 
the  liability  of  employers  in  respect  of 
a  matter  outside  the  scope  of  this 
chapter. 

In  Eandley  v.  Moffatt  (1873)  Ir.  Rep. 
7  C.  L.  104,  21  Week.  Rep.  231,  where 
an  action  was  brought  for  improperly 
dismissing  a  servant  without  giving  him 
a  certificate  of  character,  as  prescribed 
by  the  statute  referred  to  in  §  2031, 
it  was  shown  that  the  statute  also  pro- 
vided that,  if  the  master  or  mistress 
refused  to  give  a  discharge,  the  servant 
might  procure  a  certificate  from  a  jus- 
tice of  the  peace  or  chief  magistrate  of 
the  town,  "to  all  intents  and  purposes 
as  good  as  if  the  same  had  been  given 
by  the  master  or  mistress."  For  this 
reason,  it  was  held  that  the  act  which 
created  the  duty  also  gave  the  remedy 
for  its  violation,  and  that  the  party 
aggrieved  had  no  other. 
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ute  which  throw  light  upon  the  intention  of  the  legislature.^"     Ii» 
view  of  the  decisions  and  expressions  of  judicial  opinion  in  England^ 


In  Vallance  v.  Falle  (1884)  L.  R.  13 
Q.  B.  Div.  109,  53  L.  J.  Q.  B.  N.  S. 
459,  51  L.  T.  N.  S.  158,  32  Week.  Rep. 
769,  5  Asp.  Mar.  L.  Cas.  280,  48  J.  P. 
519,  it  was  held  that  the  only  remedy 
for  a  breach  of  the  duty  imposed  by 
§  172  of  the  English  merchant  shipping 
act  of  1854,  which  entitles  seamen  to  a 
certificate  of  discharge,  was  by  proceed- 
ings for  the  penalty  specified. 

In  Crall  v.  Toledo  &  0.  C.  R.  Go. 
(1893)  7  Ohio  C.  C.  132,  3  Ohio  C.  D. 
696,  a  similar  decision  was  rendered 
with  respect  to  the  statute  of  Ohio. 

1*  (a)  Action  held  maintainable. — In 
Groves  v.  Wimhorne  [1898]  2  Q.  B. 
(C.  A.)  402,  where  a  servant  was  al- 
lowed to  recover  for  injuries  caused  by 
the  defendant's  noncompliance  with  the 
provisions  of  the  English  factory  act 
with  regard  to  the  guarding  of  machin- 
ery. Smith,  L.  J.,  made  the  following 
remarks :  "It  is  to  be  observed,  in  the 
first  place,  that  under  the  provisions  of 
§  82  not  a  penny  of  the  fine  necessarily 
goes  to  the  person  injured  or  his  family. 
The  provision  is  only  that  the  whole 
or  any  part  of  it  may  be  applied  for  the 
benefit  of  the  injured  person  or  his 
family,  or  otherwise,  as  a  secretary  of 
state  determines.  Again,  if  proceedings 
for  the  fine  are  taken  before  magistrates, 
upon  what  considerations  are  they  to 
act  in  determining  the  amount  of  the 
fine  ?  One  matter  to  be  considered,  clear- 
ly, would  be  the  character  of  the  neglect 
to  fence.  This  neglect  would  be  either 
of  a  serious  or  of  a  venial  character. 
Suppose  that  it  was  of  the  latter  char- 
acter, but  a  person  was  unfortunately 
killed  OT  injured  in  consequence  of  it. 
What  fine  are  the  magistrates  to  im- 
pose? Are  they  to  impose  a  fine  of  the 
same  amount  as  if  it  were  a  flagrant 
case  of  neglect  to  fence?  The  first  thing 
one  would  say  that  they  would  have  to 
consider  would  be  whether  the  offense 
was  of  a  grave  character  or  otherwise. 
It  may  be  said  that,  in  determining 
the  amount  of  the  fine,  the  character  of 
the  injury  sustained  by  the  workman 
would  be  considered,  but  I  am  not  sure 
that  that  is  the  meaning  of  the  section. 
It  seems  to  me  that  the  fine  is  inflicted 
by  way  of  punishment  of  the  employer 
for  neglect  of  the  duty  imposed  by  the 
act,  and  must  be  proportionate  to  the 


character  of  the  offense.  This  considera- 
tion, and  the  fact  that  whatever  penalty 
the  magistrates  inflict  does  not  neces- 
sarily go  to  the  injured  workman  or 
his  family,  lead  me  to  the  conclusion 
that  it  cannot  have  been  the  intention^ 
of  the  legislature  that  the  provision 
which  imposes  upon  the  employer  a  fine- 
as  a  punishment  for  neglect  of  his  statu- 
tory duty  should  take  away  the  prima 
facie  right  of  the  workman  to  be  fully 
compensated  for  injury  occasioned  tO' 
him  by  that  neglect.  Another  observa- 
tion which  makes  the  matter  still  clearer 
arises  from  the  fact  that,  having  regard' 
to  the  provisions  of  §  87,  it  may  not  be 
the  employer — presumably  a  person  of 
means  and  capable  of  paying  a  substan- 
tial fine — who  would  have  to  pay  the 
fine.  Under  that  section  the  employer 
may  be  exempted  from  the  penalty,  and 
the  fine  may  be  imposed  upon  the  actual 
offender,  who  may  be  a  workman  em- 
ployed at  weekly  wages;  and  yet  it  is- 
said  that  a  fine  payable  by  such  a  person 
is  the  only  remedy  given  by  the  statute 
to  the  injured  workman  for  breach  by 
the  occupier  of  the  imperative  statutory 
duty.  I  cannot  read  this  statute  in  the- 
manner  in  which  it  is  sought  to  be  read' 
by  the  defendant."  Rigby,  L.  J.,  sum- 
med up  his  conclusions  as  follows: 
"Looking  at  the  whole  purview  of  the- 
act,  is  it  one  of  those  acts  by  which  the 
legislature  renders  a  particular  course- 
of  conduct  imperative,  and  a  deviation 
from  it  punisiiable  by  penalty,  in  the 
general  interests  of  the  public  at  large, 
but  does  not  intend  that  an  individual 
shall  have  a  private  right  of  action  for 
injury  occasioned  to  him  by  breach  of 
its  provisions  ?  Or  is  it  one  of  those  acts 
in  which  the  legislature,  having  created' 
a  new  duty  in  the  interests  of  a  certain 
class  of  persons,  and  having  provided  a 
statutory  remedy  for  breach  of  that' 
duty,  intends  that  that  remedy  shall  be- 
the  only  one  available?  It  is,  in  my 
opinion,  neither  one  nor  the  other." 

See  also  the  extract  in  note  9,  supro,. 
from  the  opinion  of  Vaughan  Williams,.. 
L.  J. 

That  there  is  a  right  of  action  for 
injuries  caused  by  a  breach  of  the  pro- 
visions of  the  English  factory  act  was- 
taken  for  granted  in  the  cases  cited  in. 
chapter  LXxvin.,  ante. 
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it  seems  to  be  impossible  to  state  the  situation  more  favorably  than 
this  for  the  servant,  although  one  much  discussed  case  has  been  sup- 


That  the  American  doctrine  is  to  the 
same  effect  with  regard  to  all  statutes 
enacted  for  the  protection  of  servants 
is  shown  by  the  decisions  cited  in  the 
last  note,  as  well  as  by  many  of  those 
collected  in  chapter  Lxxviii.  See  espe- 
cially those  relating  to  mines.  In  none 
of  them  does  it  seem  to  have  been 
seriously  contended,  much  less  decided, 
that  the  infliction  of  a  penalty  had  the 
effect  of  precluding  the  injured  servant 
from  recovering  damages  in  an  action 
for  a  breach  of  the  statutory  duty. 

In  Freeman  v.  Glens  Falls  Paper  Milt 
Co.  (1891)  61  Hun,  125,  15  N.  Y.  Supp. 
657,  it  was  taken  for  granted  that  a 
servant  had  a  right  of  action  for  in- 
juries caused  by  the  failure  of  his  mas- 
ter to  comply  with  an  ordinance  which 
imposed  a  penalty  for  the  omission  to 
have  automatically  closing  doors  to  ele- 
vator shafts. 

As  to  the  case  of  Couch  v.  Steel,  see 
the  following  note. 

(b)  Action  held  not  maintainable. — 
The  statute  of  23  &  24  Vict.  chap.  151, 
for  the  regulation  and  inspection  of 
mines,  specifies  (§  10)  several  rules  to 
be  observed  by  persons  operating  coal 
mines;  one  of  these  provisions  being 
that  an  adequate  amount  of  ventilation 
shall  be  constantly  produced  to  such  an 
extent  that  the  pits,  etc.,  shall  be  in  a 
fit  state  for  working.  By  §  22  a  pen- 
alty is  imposed  for  a  violation  of  any 
of  these  rules.  According  to  Lord 
Chelmsford — the  other  law  lords  de- 
clined to  express  an  opinion  on  this 
point — ^this  statute  does  not  give  a 
miner  a  right  of  action  which  he  would 
not  have  had  without  it.  Wilson  v. 
Merry  (1868)  L.  R.  1  H.  L.  Sc.  App. 
Cas.  326,  341,  19  Eng.  Rul.  Cas.  132, 
"The  statutable  duty,"  he  remarked,  "is, 
no  doubt,  created  absolutely  for  the  pur- 
poses of  the  act;  but  it  is  a  duty  which, 
if  unperformed,  can  only  be  enforced 
by  the  penalty,  and  this,  for  the  pro- 
tection of  the  public,  is  to  be  recovered 
against  the  owner  or  occupier  who  causes 
the  work  to  be  done.  If  an  individual 
sustains  an  injury  in  consequence  of  the 
work  being  imperfectly  or  improperly 
performed,  a  civil  liability  is  not  im- 
posed upon  the  owner,  if  without  the 
statutable  obligation  he  would  not  have 
been  liable."    The  reasoning  of  the  court 


of  exchequer  chamber  in  O-rOAf  v.  Pullen 
(1864)  5  Best  &  S.  970,  34  L.  J.  Q.  B. 
N.  S.  265,  11  L.  T.  N.  S.  569,  13  Week. 
Rep.  257,  where  an  action  was  sustained 
against  a  house  owner  whose  omission 
of  a,  statutory  duty  for  the  non-perform- 
ance of  which  a  penalty  was  imposed 
caused  an  injury  to  a  member  of  the 
public,  was  considered  by  him  to  be  un- 
satisfactory. 

As  article  3053  of  the  Quebec  factories 
act,  formerly  in  force,  expressly  declares 
that  its  provisions  in  nowise  modify 
the  responsibility  of  an  employer  to  his 
employees  under  the  civil  laws  of  the 
province,  those  provisions  are  to  be 
treated  as  police  regulations,  which 
merely  subject  employers  to  fine  and 
imprisonment.  See  Montreal  JfolUng 
Mills  Co.  v.  Corcoran  (1896)  26  Can. 
S.  C.  595. 

A  local  building  act  required  fire 
escapes  on  buildings  where  more  than  a 
certain  number  of  operatives  were  em- 
ployed, and  imposed  a  penalty  for  a 
violation  of  the  law,  and  also  provided 
for  an  injunction.  Held,  that  an  opera- 
tive employed  in  such  a  building  having 
no  fire  escape  could  not  maintain  an 
action  against  the  owner  for  an  injury 
sustained  because  he  was  compelled  to 
jump  from  the  building.  Grant  v.  Sla- 
ter Mill  &  Power  Co.  (1884)  14  R.  I. 
380. 

The  doctrine  embodied  in  several  On- 
tario cases  is  that  the  provisions  of  the 
factories  acts  of  that  province  (Ont. 
Rev.  Stat.  1887,  chap.  141;  Ont.  Rev. 
Stat.  1897,  chap.  208)  are  penal  merely, 
and  do  not  confer  any  civil  right  of  ac- 
tion. The  theory  propounded  was  that 
a  person  who  is  injured  by  a  violation 
of  the  statutory  provisions,  and  wishes 
to  bring  suit  for  damages,  is  relegated 
to  his  common-law  rights  of  action,  arid 
cannot  avail  himself  of  those  provisions, 
except  to  the  extent  of  adducing  the 
defendant's  failure  to  comply  with  them 
as  a  circumstance  which  tends  to  prove 
negligence  on  his  part  (§  1908,  post). 
See  Finlay  v.  Misoamplell  (1890)  20 
Ont.  Rep.  29 ;  Headford  v.  McClary  Mfg. 
Co.  (1893)  23  Ont.  Rep.  335;  McClo- 
k€rty  V.  Gale  Mfg.  Co.  (1892)  19  Ont. 
App.  Rep.  117;  Rodgers  v.  Bamiltori 
Cotton  Co.  (1893)  23  Ont.  Rep.  425. 
The  ruling  of  the  English  eouit  of  ap- 
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posed  to  embody  the  broad  general  proposition  "that,  wherever  a  stat- 
utory duty  is  created,  any  person  who  can  show  that  he  has  sustained 
injuries  from  the  non-performance  of  that  duty  can  bring  an  action 
for  damages  against  the  person  on  whom  the  duty  is  imposed."  ^^ 


peal  in  Groves  v.  Wimiorne  [1898]  2  Q. 

B.  402,  67  L.  J.  Q.  B.  N.  S.  862,  79  L. 
T.  N.  S.  284,  47  Week.  Rep.  87  (note  7, 
supra) ,  would  seem  to  have  overthrown 
the  authority  of  these  decisions.  That 
ruling  virtually  determines  that  a  fac- 
tory act  framed  on  the  same  lines  as 
the  English  one  is  not  within  the  pur- 
view of  the  principle  relied  upon  in  the 
first  named  of  the  Ontario  cases,  viz., 
that  "where  no  specific  right  is  created 
and  vested  in  the  plaintiff  for  his  own 
benefit  and  advantage,  and  no  specific 
duty  in  favor  of  the  plaintiff  has  been 
imposed,  but  the  statute  merely  pro- 
hibits a  thing  being  done  under  a  penal- 
ty for  doing  it,  an  action  for  damages 
is  not  maintainable."  Addison,  Torts, 
6th  ed.  40. 

11  This  was  the  construction  put  by 
Ijord  Cairns  in  Atkinson  v.  Newcastle 
d  G.  Waterworks  Co.  (1877)  L.  R.  2 
Exch.  Div.  (C.  A.)  441,  46  L.  J.  Q.  B. 
N.  S.  775,  36  L.  T.  N.  S.  761,  25  Week. 
Rep.  794,  upon  the  language  used  by 
the  court  of  Queen's  bench  in  Couch  v. 
Steel  (1854)  3  El.  &  Bl.  402,  2  C.  L. 
Eep.  940,  23  L.  J.  Q.  B.  N.  S.  121,  18 
Jur.  515.  Both  he  and  the  other  lords 
justices  had  grave  doubts  about  the 
correctness  of  the  proposition  thus  enun- 
ciated. Those  doubts  were  afterwards 
reiterated  by  Lord  Herschell  in  Cowley 
V.    Newma/rket  Local   Board    [1892]    A. 

C.  345,  62  L.  J.  Q.  B.  N.  S.  65,  67  L.  T. 
N.  S.  486,  56  J.  P.  805,  12  Eng.  Rul. 
Cas.  705. 

In  Couch  v.  Steel,  supra,  it  was  held 
that  a  seaman  who  suffered  injury  by 
reason  of  the  failure  of  his  employer  to 
furnish  the  supply  of  medicines  pre- 
scribed by  the  English  shipping  act 
could  recover  damages,  although  a  pen- 
alty was  also  imposed  for  non-perform- 
ance of  the  statutory  duty.  Lord  Camp- 
bell, whose  views  were  adopted  by  the 
rest  of  the  court,  expressed  the  opinion, 
in  the  first  place,  that  the  statutory 
provision  in  question  was  enacted  for  the 
benefit  of  individuals,  and  that,  under 
these  circumstances,  the  case  fell  within 
the  scope  of  the  general  principle  laid 
down  in  Comyn's  Digest,  title  Action 
upon  Statute  (F),  that,  "in  every  case 


where  a  statute  enacts  or  prohibits  a 
thing  for  the  benefit  of  a  person,  he 
shall  have  a  remedy  upon  the  same  stat- 
ute for  the  thing  enacted  for  his  ad- 
vantage, or  for  the  recompense  of  a 
wrong  done  to  him  contrary  to  the  said 
law."  He  also  relied  upon  the  statute 
of  Westm.  2  (1  Stat.  13th  ed.  1)  chap. 
50,  which  gives  a  remedy  by  action  on 
the  case  to  all  who  are  aggrieved  by  the 
neglect  of  any  duty  created  by  statute. 
See  2  Coke's  Inst.  486.  He  then  pro- 
ceeded as  follows :  "Therefore,  the  simple 
enactment  requiring  the  supply  of  medi- 
cines would  have  entitled  the  plaintiff 
to  an  action  in  the  same  manner  as  if 
the  obligation  had  been  imposed  by  the 
common  law,  or  had  been  expressly  in- 
cluded in  the  ship's  articles.  However, 
§  18  of  Stat.  7  &  8  Vict.  chap.  112, 
which  creates  the  duty,  also  makes  the 
party  who  ought  to  perform  it  liable  to 
a  penalty  for  non-performance,  to  be  re- 
covered at  the  suit  of  any  person,  and 
to  be  applied  in  part  to  the  informer, 
and  the  residue  to  the  Seaman's  Hospi- 
tal Society.  The  penalty  being  annexed 
to  the  offense  in  the  very  clause  of  the 
act  creating  it,  no  indictment  or  other 
proceeding  could  be  taken  against  the 
person  making  default  for  the  mere 
breach  of  the  duty  cast  upon  him  by 
the  act.  The  duty  being  one  of  a  public 
nature,  the  defaulter  would  be  subject 
by  the  common  law  to  an  indictment  for 
a  breach  of  it,  except  for  the  particular 
mode  of  punishment  by  a  penalty  pre- 
scribed by  the  act.  As  far  as  the  pub- 
lic wrong  is  concerned,  there  is  no 
remedy  but  that  prescribed  by  the  act  of 
Parliament.  There  is,  however,  beyond 
the  public  wrong,  a  special  and  particu- 
lar damage  sustained  by  the  plaintiff 
by  reason  of  the  breach  of  duty  by  the 
defendant,  for  which  he  has  no  remedy 
unless  an  action  on  the  case  at  his  suit 
be  maintainable ;  and  the  question  is 
whether  the  penalty  annexed  to  the 
offense  concludes  the  plaintiff,  who  has 
sustained  a  special  and  particular  dam- 
age, as  well  as  the  public,  though  no 
part  of  the  penalty  is  payable  to  him. 
If  the  performance  of  a  new  duty  creat- 
ed  by    act   of   Parliament    is    enforced 
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It  has  been  held  that  in  an  action  for  damages  for  injuries  caused 
by  the  non-performance  of  duties  imposed  by  statute  the  plaintiff  is 


by  a  penalty  recoverable  by  the  party 
aggrieved  by  the  non-performance,  there 
is  no  other  remedy  than  that  given  by 
the  act,  either  for  the  public  or  the  pri- 
vate wrong;  but  by  the  penalty  given 
in  the  act  now  in  question  (Stats.  7  & 
8  Vict.  chap.  112),  compensation  for 
private  special  damage  seems  not  to 
have  been  contemplated.  The  penalty 
is  recoverable  in  case  of  a  breach  of  the 
public  duty,  though  no  damage  may 
actually  have  been  sustained  by  any- 
body; and  no  authority  has  been  cited 
to  us,  nor  are  we  aware  of  any,  in  which 
it  has  been  held  that,  in  such  a  case 
as  the  present,  the  common-law  right 
to  maintain  an  action  in  respect  of  a 
special  damage  resulting  from  the  breach 
of  a  public  duty  (whether  such  duty 
exists  at  common  law  or  is  created  by 
statute)  is  taken  away  by  reason  of  a 
penalty  recoverable  by  a  common  in- 
former being  annexed  as  a,  punishment 
for  the  non-performance  of  the  public 
duty.  .  .  .  The  case  of  Stevens  v. 
Jeacocke  (1848)  11  Q.  B.  731,  17  L.  J. 
Q.  B.  N.  S.  163,  12  Jur.  477,  is  clearly 
distinguishable  from  the  present.  No 
duty  was,  by  the  statute  in  that  case, 
imposed  upon  the  defendant;  he  was 
only  prohibited  under  a  penalty  from 
exercising  the  right  of  fishing  to  the 
extent  he  had  it  at  the  common  law. 
He  was  not  bound  to  perform  any  par- 
ticular duty  created  by  the  act,  but  to 
forbear  to  do  that  which  but  for  the  act 
he  might  have  done.  ...  In  the  case 
of  Rowling  v.  GoodcUU  (1773)  2  W. 
Bl.  906,  3  Wils.  413,  an  action  upon  the 
case  was  held  to  be  maintainable  against 
a  deputy  postmaster  for  a  breach  of 
duty  in  not  delivering  a  post  letter  as 
required  by  Stat.  9  Anne,  chap.  10, 
though  he  was,  by  the  same  statute, 
liable  to  a  penalty  for  detaining  letters. 
The  objection  was  taken,  but  overruled, 
the  court  being  of  opinion  that,  though 
the  duty  was  created  by  statute,  the  ac- 
tion lay  at  common  law.  In  that  case, 
as  in  this,  the  penalty  was  recoverable 
by  a  common  informer,  and  not  by  the 
party  grieved.  In  the  present  case,  if 
the  statute  had  prescribed  a  particular 
mode  by  which  a  person  sustaining  ac- 
tual damage  by  reason  of  a  breach  of 


the  duty  imposed  by  the  statute  was  to 
recover  compensation,  undoubtedly  that 
mode  only  could  be  adopted;  but  Stat. 
7  &  8  Vict.  chap.  112,  has  made  no  pro- 
vision for  compensation  to  a  person  sus- 
taining special  damage  by  reason  of  a 
breach  of  the  duty  prescribed  by  the  act; 
nor  are  there  any  words  taking  away  the 
right  which  the  injured  party  would 
have  at  common  law  to  maintain  an 
action  for  special  damages  arising  from 
the  breach  of  a  public  duty;  the  penalty 
given  by  the  statute  being  applicable 
only  to  the  public  wrong,  and  not  the 
private  damage.  .  .  .  Upon  principle, 
then,  as  well  as  upon  authority,  as  far 
as  we  have  been  able  to  find  any  upon 
the  point,  we  think  the  second  count 
is  maintainable,  and  that  the  plaintiff's 
right,  by  the  common  law,  to  maintain 
an  action  on  the  case  for  special  damage 
sustained  by  the  breach  of  a  public  duty, 
is  not  taken  away  by  reason  of  the 
statute  which  creates  the  duty  imposing 
a  penalty  recoverable  by  a  common  in- 
former for  neglect  to  perform  it,  though 
no  actual  damage  be  sustained  by  any- 
one." 

Besides  intimating  their  disagreement, 
as  already  stated,  with  the  general  prop- 
osition mentioned  in  the  text,  the  lords 
justices  in  the  Atkinson  Case  (1877) 
L.  R.  2  Exch.  Div.  (C.  A.)  441,  cited 
above,  expressed  their  inability  to  accept 
Lord  Campbell's  theory,  that  the  act 
under  discussion  was  passed  for  the 
benefit  of  individuals.  Brett,  L.  J., 
also  said  that  he  entertained  the  strong- 
est doubt  as  to  the  correctness  of  the 
rule  enunciated  in  the  passage  quoted 
above,  that,  "where  a  new  duty  is 
created  by  statute,  and  a  penalty  is 
imposed  for  its  breach,  which  penalty 
is  to  go  to  the  person  injured  by  such 
breach,  the  penalty,  however  small  and 
inadequate  a  compensation  it  may  be, 
is  in  such  a  case  to  be  regarded  as  in- 
dicating an  intention  on  the  part  of  the 
legislature  that  there  should  be  no  ac- 
tion by  such  person  for  damages,  but 
that,  where  a  similar  duty  is  created, 
and  a  similar  penalty  imposed  which  is 
not  to  go  to  the  person  injured,  then 
the  intention  is  that  he  is  to  have  a 
right  of  action." 
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not  required  to  prove  such  non-performance  beyond  a  reasonable 
doubt,  although  the  statute  imposes  a  penalty.^* 

For  a  more  complete  discussion  of  the  extent  of  the  right  of  an 
aggrieved  individual  to  sue  for  damages  resulting  from  the  infringe- 
ment of  a  statute,  in  cases  where  a  penalty  is  imposed  for  a  breach, 
the  reader  is  referred  to  general  treatises  on  the  law  of  negligence. 
See  also  the  exhaustive  note  to  Wolf  v.  Smith,  9  L.E.A.(]Sr.S.)  338, 
particularly  at  page  385. 

1906.  Doctrine  that  the  breach  of  a  statute  constitutes  negligence  in 
point  of  law.—  The  doctrine  that  an  employee  who  has  been  injured 
by  reason  of  his  employer's  breach  of  a  statutory  duty  is  entitled,  as 
a  matter  of  law,  to  recover  damages,  has  been  adopted  in  England 
and  in  many  of  the  American  states.  But  the  juristic  standpoint  in 
the  two  countries  is  somewhat  different.  That  of  the  English  judges 
is  indicated  by  a  passage  in  the  judgment  delivered  by  Vaughan  Wil- 
liams, L.  J.,  in  a  case  decided  by  the  court  of  appeal :  "It  cannot  be 
doubted  that,  where  a  statute  provides  for  the  performance  by  cer- 
tain persons  of  a  particular  duty,  and  someone  belonging  to  a  class 
of  persons  for  whose  benefit  and  protection  the  statute  imposes  the 
duty  is  injured  by  failure  to  perform  it,  prima  facie  and  if  there  be 
nothing  to  the  contrary,  an  action  by  the  person  so  injured  will  lie 
against  the  person  who  has  so  failed  to  perform  the  duty."  ^  The 
following  remarks  of  Eigby,  L.  J.,  may  also  be  quoted,  as  they  will 

^i  Davis     V.     Illinois     Collieries     Co.  unguarded,   and  that  the   elevator  was 

( 1908 )    232  111.  284,  83  N.  E.  836.  defectively  constructed,  in  that  it  had  no 

1  Qroves    v.    Wimhome    [1898]    2    Q.  safety  catch,  or  other  safeguard,  as  re- 

B.   (C.  A.)   402,  415,  per  Vaughan  Wil-  quired  by  the  factories  act,  Rev.  Stat. 

Hams,   L.   J.      To   the   same   effect   see  (Out.)    1897,  chap.  256,  §  20    (c)    (d). 

Btai/ner  v.  Hall  Mines   [1899]    6  B.  C.  Held,  that  the  defendant  company  v?as 

579.  liable,   notvpithstanding  that  there  was 

For  a  Scotch  case  in  which  it  was  no  direct  evidence  of  how  the  deceased 
intimated,  but  not  expressly  decided,  was  injured.  The  court  of  appeals  af- 
that  a  mine  owner  is  liable  if  the  plain-  firmed  without  any  comment  the  de- 
tiff  was  injured  by  doing  the  incautious  cision  of  MacMahon,  J.,  who,  relying 
thing  which  the  statutory  rules  forbid,  upon  Groves  v.  Wimborne,  supra,  laid 
and  it  appears  that  the  rules  had  not  it  down  that  the  breach  of  a  statutory 
been  published  as  directed  by  the  stat-  duty  constitutes  a  "prima  facie"  cause 
ute,  see  Gray  v.  LoMson  (1860)  22  Sc.  of  action, — that  is  to  say,  a  cause  of 
*<ess.  Cas.  2d  series,  710.  action  entitling  the  servant  to  recover 

In  Wilson  v.  Lincoln  Paper  Mfg.  Co.  in  the  absence  of  some  specific  defense. 
(1899)  9  Ont.  L.  Rep.  (C.  A.)  119,  an  This  case  destroys  the  authority  of  sev- 
employee  in  a  paper  mill  received  in-  eral  earlier  ones  which  proceeded  upon 
juries  from  a  defective  and  unguarded  the  theory  discussed  in  the  following 
elevator,  which  subsequently  caused  his  section;  viz.,  the  master's  breach  of  a 
death.  At  the  trial  of  an  action  by  the  duty  imposed  by  a  penal  statute  is  mere- 
administrator  of  his  estate  against  the  ly  evidence  to  be  submitted  to  the  jury 
owners  of  the  mill,  it  was  shewn  that  upon  the  issue  of  negligence, 
the  approach  to  the  elevator  shaft  was 
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^erve  to  define  more  precisely  the  position  of  the  court :  "Where  an 
absolute  duty  is  imposed  upon  a  person  by  statute,  it  is  not  neces- 
sary,, in  order  to  make  him  liable  for  breach  of  that  duty,  to  show 
negligence.  Whether  there  can  be  negligence  or  not,  he  is  respon- 
sible,   quacunque  via,  for  non-performance  of  the  duty." 

The  American  courts  proceed  upon  the  narrower  theory  that  the 
violation  of  a  statutory  duty  constitutes  negligence  per  se  in  respect 
•of  any  individual  member  of  the  class  of  employees  for  whose  bene- 
fit it  was  imposed  upon  the  employer.^  Many  of  the  cases  in  which 
this  doctrine  has  been  explicitly  enunciated  had  reference  to  the  vio- 
lation of  general  enactments,  not  restricted  in  their  scope  to  em- 
ployees of  a  particular  age  or  sex.'    It  has  also  been  frequently  af- 

3  "Any  act  in  violation  of  law  from  Rookey   (1907)    169  Ind.  247,  82  N.  E. 

which    injury   results   to   another    is    a  76  (mining  act)  ;  Boohstettler  v.  Hosier 

■breach  of  duty,  and  by  the  courts  termed  Coal  &  Min.  Co.  ( 1893 )  8  Ind.  App.  442, 

negligence  for  which  a  civil  action  for  35  N.  E.  927    (mining  act)  ;   Bodell  v. 

-damages   will   lie.     The   illegal   act  be-  Brazil  Block  Coal  Co.    (1900)    25   Ind. 

»ng  proved,  negligence  will  be  presumed."  App.  054,  58  N.  E.  856    (mining  act); 

American  Car  &  Foundry  Co.  v.  Armen-  Evansville  Hoop  <£  Stave  Co.  v.  Bailey 

traut  (1905)   214  111.  509,  73  N.  E.  766,  (1908)   43  Ind.  App.  153,  84  K.  E.  549 

^flBrming   (1904)   116  111.  App.  121.  (unguarded  machinery);  Paul  Mfg.  Co. 

Where  a  statute  is  designed  to  pro-  v.  Racine   (1909)   43  Ind.  App.  695,  88 

tect  a  particular  class  of  persons  against  N.  E.  529  (failure  to  guard  machinery)  ; 

-a  particular  class  of  injuries,  a  viola-  Brown  v.   American  Steel  d   Wire   Co. 

tion    of    the    statute    constitutes    negli-  (1909)    43  Ind.  App.  560,  88  N.  E.  80 

gence  per  se  whenever  one  of  the  pro-  (failure  to  guard  machinery)  ;  Cook  v. 

tected    class    is    injured    from    a    cause  Ormsby    (1909)    45   Ind.   App.   352,   89 

.against  which  the  statute  was  designed  N.   E.   525    (unguarded  saw)  ;    King  v. 

to  protect  him.      Campbell  v.  Spokane  Layoock   Power   House    Co.    (1910)    46 

<&   I.   E.   R.    Co.    (1911)    188   Fed.   516  Ind.  App.  420,  92  N.  E.  741  (unguarded 

(statute    as   to   drawbars  not   designed  opening);      Eohenstein-JIarmetz      Fur- 

"to  protect  employees  against  collision),  niture  Co.  v.  Matthems   (1910)   46  Ind. 

3  Cincinnati,  H.  £  D.  R.  Co.  v.  Van  App.  616,  92  N.  E.  196  (unguarded  ma- 

Horne   (1895)   16  C.  C.  A.  182,  37  U.  S.  chinery)  ;  Messenger  v.  Pate  (1876)   42 

App.    262,    69    Fed.    139     (blocking    of  Iowa,     443      (fencing    of     machinery)  ; 

frogs)  ;  SchlafS  v.  Louisville  &  N.  R.  Co.  O'Connell  v.  F.  Smith  &  Son  (1908)  141 

(1893)  100  Ala.  377,  14  So.  105  (telltales  Iowa,    1,    118    N.    W.    266     (unguarded 

■on  railways);   Smith  v.  Woolf    (1909)  saw);   Ohenchain  v.  Karris  &  G.  Bros. 

160  Ala.  644,  49  So.  395  (failure  to  pro-  (1910)    148   Iowa,   86,   126   N.   W.   960 

vide  medical  supplies  at  mine)  ;   Phila-  (failure   to    provide    ripsaw    with    "di- 

■delphia  &  R.  R.  Co.  v.  Winkler  ( 1903 )  4  vider" )  ;  Stephenson  v.  Sheffield  Brick  & 

Penn.  (Del.)  387,  56  Atl.  112  (failure  to  Tile  Co.   (1911)    151  Iowa,  371,  130  N. 

€quip    car    with    automatic    couplers)  ;  W.    586    (unguarded   machinery)  ;    An- 

WinsUp  Maeh.  Co.  v.  Burger  (1900)  110  drious  v.  Pvneville  Coal  Co.  (1906)  121 

-Ga.  296,  35  S.  E.  120  (failure  to  furnish  Ky.   724,  90  S.  W.  233    (mining  act)  ; 

machinery   reasonably   safe   for  operat-  Moseley  v.  Black  Diamond  Coal  &  Min. 

ors)  ;     N.    S.    3uey    Co.    v.    Johnston  Co.   (1908)   33  Ky.  L.  Rep.  110,  109  S. 

(1905)   164  Ind.  489,  73  N.  E.  996  (un-  W.   306    (failure  to   protect  mouth   of 

guarded  knives)  •  Davis  v.  Mercer  hum-  shaft)  ;  Sterns  Coal  Co.  v.  Evans  (1908) 

ber  Co.    (1904)   164  Ind.  413,  73  N.  E.  33    Ky.    L.    Rep.    755,    111    S.   W.    308 

899  (failure  to  guard  machinery)  ;  Bal-  (mines  act)  ;  Van  Doom  v.  Heap  (1910) 

«er  V.  Warring    (1911)    —  Ind.  — ,  —  160  Mich.  199,  125  N.  W.  11    (failure 

L.R.A.  (N.S.)    — ,    95    N.    E.    257    (un-  to -protect  s&y/)  ;  Davidson  v.  Flour  City 

guarded    shaft);    Antioch   Coal   Co.  v.  Ornamental    Iron    Works    (1909)     107 
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firmed  in  cases  involving  the  right  of  recovery  for  injuries  received 

by  children  employed  while  under  the  age  limited  by  the  legislature.* 

Minn.  17,  28  L.R.A.{N.S.)  332,  131  Am.  R.  &  Shipbuilding  Co.  (3905)  41  Wasli. 

St.  Rep.  433,  119  N.  W.  483;   Olockner  164,  82  Pao.  1090    (unguarded  shaft); 

V.  Hardwood  Mfg.  Co.  (1909)  109  Minn.  Erickson  v.  E.  J.  McNeetey  d  Co.  (1906) 

35,  122  N.  W.  465,  123  N.  W.  807,  18  41   Wash.    509,   84   Pac.    3    (unguarded 

Ann.  Cas.  130   (unguarded  machinery)  ;  saw)  ;  Delaski  v.  Northwestern  Improv. 

Shaver  v.  J.  Neils  Lumber  Co.    (1909)  Co.   (1910)   61  Wash.  255,  112  Pac.  341 

109   Minn.   376,   123  N.   W.   1076    (un-  (mining  act)  ;   Kreymborg  v.  Thurston 

guarded    machinery);     Mealy    v.    Moy  (1911)  63  Wash.  219,  115  Pac.  77   (fail- 

(1910)    112  Minn.  138,  127  iST.  W.  482  ure   to   guard    saw)  ;    Young    v.   Aloha 

(unguarded  opening);  Brown  v.  Doug-  Lumber  Co.   (1911)    63  Wash.  600,  IIG 

las  Lumber  Co.    (1910)    113  Minn.   67,  Pac.    4    (unguarded    saw)  ;    Kucera    v. 

129  N.  W.  161  (unguarded  machinery )  ;  Merrill    Lumber    Co.     (1895)     91    Wis. 

Lore  V.  American  ilfg.  Co.   (1901)   160  637,  65  N.  W.  374   (fencing  of  machin- 

Mo.  608,  61  S.  W.  678  (guarding  of  ma-  ery)  ;  Kutchera  v.  Goodwillie  (1896)  9a 

chinery)  ;    Wendler    v.    People's    House  Wis.  448,  67  N.  W.  729   (fencing  of  ma- 

Furnisliing  Co.   (1901)   165  Mo.  527,  65  chinery). 

S.  W.  737   (failure  to  guard  hatchway)  ;        "The   statute   requires   the   owner   or 

Irmer  v.  St.  Louis  Brewing  Co.   (1896)  operator  of  a  coal  mine  to  adopt  certain 

69  Mo.  App.  17  (unguarded  trapdoor  to  methods  for  the  safety  of  his  employees, 
hoistway)  ;  Colliott  v.  American  Mfg.  One  operating  such  a  mine  now  as- 
Co.  (1897)  71  Mo.  App.  163;  Stafford  sumes  to  his  employees  that  lie  will  do 
V.  Adam^  (1905)  113  Mo.  App.  717,  88  so,  and  his  failure  is  a  breach  of  the 
S.  W.  1130  (unguarded  machinery);  implied  undertaking,  and  is  per  se  an 
Monson  V.  La  France  Copper  Co.  (1909)  act  of  negligence  toward  the  employee, 
39  Mont.  50,  133  Am.  St.  Rep.  549,  101  although  before  the  statute  it  may  or 
Pac.  243  (mining  act)  ;  Uiso  v.  Union  may  not  have  been  deemed  negligence 
Ice  Co.  (1908)  76  N.  J.  L.  178,  68  Atl.  of  itself.  One  effect  of  the  statute  ia 
1101  (failure  to  guard  hot  water  vat)  ;  the  erection  of  a  legislative  standard 
Greenlee  v.  Southern  R.  Co.  (1898)  122  of  duty  or  care,  in  addition  to  that  im- 
N.  0.  977,  41  L.R.A.  399,  65  Am.  St.  posed  previously  by  the  common  law. 
Rep.  734,  30  S.  E.  115  (self-couplers  on  A  breach  of  one  is  as  clearly  and  as. 
railway  cars);  Elmore  v.  Seaboard  Air  necessarily  a  violation  of  the  laborer'* 
Line  U.  Co.  (1903)  132  N.  C.  865,  44  rights  as  would  be  a  breach  of  the 
8.  E.  620  (failure  to  provide  automatic  other."  Andricus  v.  Pineville  Coal  Co. 
couplers);  Troxler  v.  Southern  R.  Co.  (1906)  121  Ky.  724,  90  S.  W.  233. 
(1899)    124  N.  0.   189,  44  L.R.A.   313,        In    Peterson    v.     Standard    Oil    Co. 

70  Am.  St.  Rep.  580,  32  S.  E.  550  (1910)  55  Or.  511,  106  Pac.  337,  Ann. 
(failure  to  furnish  automatic  car  coup-  Cas.  1912A,  625,  it  was  held  that  where 
lers)  ;  Hairston  v.  United  States  Leather  the  laws  of  the  state,  for  the  protection 
Co.  (1906)  143  N.  C.  512,  55  S.  E.  847,  of  the  public,  have  prescribed  that  cer- 
10  Ann.  Cas.  698  (failure  to  provide  tain  precautions  shall  be  observed,  that 
automatic  couplers)  ;  Blackburn  v.  Che-  such  requirements  constitute  a  legis- 
rokee  Lumber  Co.  (1910)  152  N.  C.  lative  declaration  of  the  minimum  of 
361,  67  S.  E.  915  (failure  to  furnish  au-  care  necessary  under  the  circumstances, 
tomatic  couplers)  ;  Krause  v.  Morgan  and  that  a  less  degree  is  negligence  as 
(1895)    53   Ohio  St.  26,  40  N.   E.   880  a  matter  of  law. 

(violation   of   statute   compelling   mine       *  Scally  v.  W.  T.  Oarratt  d  Co.  {1S09) 

owners  to   adopt  safety  appliances  for  11  Cal.  App.  138,  104  Pac.  325;   Piatt 

their  employees)  ;  Craig  v.  Lake  Erie  &  v.  Southern  Photo  Material  Co.   (1908) 

W.   R.    Co.    (1896)    35   Ohio   L.   J.    15  4  Ga.  App.  159,  60  S.  E.  1068;   Morris 

(blocking  of  frogs)  ;  JWpairicfc  v.  Grand  v.   Stanfield    (1898)    81   111.   App.   264; 

Trunk  R.  Co.  <1902)  74  Vt.  288,  93  Am.  Nickey  v.  Steuder   (1905)  164  Ind.  189 

St.  Rep.  887,  52  Atl.  531    (side  ladder  73  N.  E.  117;  Brower  v.  Locke   (1903) 

on   freight   car);    Graham  v.   Newburg  31  Ind.  App.  353,  67  N.  E.  1015;  Bueh- 

Orrel  Coal  &  Coke  Co.  (1893)  38  W.  Va.  ner  Chair  Co.  v.  Feulner  (1902)  28  Ind. 

273,     18     S.     E.     584     (ventilation     of  App.  479,   63  N.   E.  239;   Bromberg  v. 

mines)  ;  Hoveland  V.  Hall  Bros.  Marine  Evans  Laundry   Co.    (1907)    134   Iowa, 
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38,  111  N.  W.  417,  13  Ann.  Cas.  33; 
'Nairn  v.  National  Biscuit  Co.  (1906) 
120  Mo.  App.  144,  96  S.  W.  679;  HteUe 
V.  Jaeger  Automatic  Mach.  Go.  (1908) 
220  Pa.  617,  69  Atl.  1116,  14  Ann.  Cas. 
122;  Queen  v.  Dayton  Coal  d  I.  Co. 
(1895)  95  Tenn.  462,  30  L.R.A.  83,  49 
Am.  St.  Rep.  935,  32  S.  W.  460;  Orna- 
mental Iron  &  Wire  Go.  v.  Green  ( 1901 ) 
108  Tenn.  164,  65  S.  W.  399;  Finley 
V.  Acme  Kitchen  Furniture  Co.  (1907) 
119  Tenn.  698,  109  S.  W.  504  (declara- 
tion averring  that  the  plaintiff  was 
under  the  age  limited,  and  was  injured 
while  working  in  the  defendant's  fac- 
tory, held  to  show  a  good  cavise  of  ac- 
tion )  ;  Burke  v.  Big  Sandy  Coal  &  Coke 
Co.  (1911)  68  W.  Va.  421,  69  S.  E. 
992;  Norman  v.  Virginia-Pocahontas 
Coal  Co.  (1910)  68  W.  Va.  405,  31 
L.R.A.(N.S.)  504,  69  S.  E.  857;  Shwron 
V.  Winnebago  Furniture  Mfg.  Co.  (1910) 
141  Wis.  185,  124  N.  W.  299. 

In  Inlamd  Steel  Co.  v.  Yedinak  ( 1909) 
172  Ind.  423,  139  Am.  St.  Rep.  389,  87 
N.  E.  229,  the  court  said:  "The  second 
paragraph  of  complaint  .  .  .  charges 
that  appellant  employed  and  caused  ap- 
pellee to  work  in  its  factory  when  he 
was  under  fourteen  years  of  age,  in 
violation  of  a  statute  forbidding  such 
employment.  This  legislative  interdic- 
tion in  effect  declares  that  children  with- 
in the  prohibited  age  are  not  possessed 
of  that  judgment,  discretion,  and  care 
requisite  and  necessary  for  their  own 
safety  while  engaged  in  a  hazardous 
vocation.  Appellant  is  chargeable  with 
knowledge  of  the  legal  disabilities  of 
children  to  engage  in  its  service,  and 
must  ascertain  at  its  peril  that  a  boy 
employed  in  the  operations  of  its  fac- 
tory, which  has  been  classified  by  the 
legislature  as  dangerous,  is  of  the  re- 
quired age.  The  doing  of  a  thing  pro- 
hibited, or  the  failure  to  do  an  act  com- 
manded, by  statute,  constitutes  negli- 
gence per  se,  the  natural  consequence 
of  which  the  master  cannot  escape  on 
the  ground  that  the  employee  knew  of 
such  disobedience  and  assumed  the  risk 
of  injury.  This  rule  of  law  has  been 
declared  most  frequently  in  considering 
claims  for  injury  resulting  from  the 
master's  use  of  some  appliance  forbid- 
den, or  failure  to  use  some  safety  de- 
vice required,  by  statute,  where  the  in- 
jured servant  was  lawfully  employed. 
The  employment  in  this  case  was  wholly 
unlawful,  and  appellant,  by  employing 
and  retaining  appellee   in  its  business 


while  within  the  prohibited  age,  did 
so  at  his  own  risk,  and  it  appearing 
from  the  facts  alleged  that  appellee  was 
injured  while  engaged  in  the  perform- 
ance of  forbidden  duties  in  the  line  of 
his  employment,  appellant  must  be  held 
liable  for  the  injuries  thus  sustained. 
The  employer  of  a  child  in  violation  of 
a  specific  statute  cannot  screen  itself 
from  liability  for  an  injury  sustained 
by  the  child  in  its  service  because  the 
injury  was  occasioned  through  such  neg- 
ligence, imprudence,  or  childest  traits- 
as  gave  rise  to  the  statute." 

The  language  used  by  the  court  iir 
Borck  V.  Michigan  Bolt  &  Nut  Works 
(1896)  111  Mich.  129,  69  N.  W.  254, 
seems  to  betoken  an  adoption  of  the 
same  doctrine;  but  the  case  went  off" 
on  the  question  of  proximate  cause.  In 
the  later  case  of  Sterling  v.  Union  Car- 
hide  Co.  (1905)  142  Mich.  285,  105  N. 
W.  755,  the  same  court  pi'oceeded  ex- 
plicitly upon  the  ground  that  if  it  should 
be  found  as  a  matter  of  fact,  that  the 
work  at  which  the  child  had  been  en- 
gaged was  ''dangerous  to  life  and  limb"" 
within  the  meaning  of  the  given  statute 
(Pub.  Laws  1901,  No.  113,  §  2),  the- 
conclusion  that  the  employment  con- 
stituted negligence  would  follow  as  a 
matter  of  law.  The  same  doctrine  was- 
applied  in  Syneszewski  v.  Schmidt 
(1908)   153  Mich.  438,  116  N.  W.  1107. 

In  Rolin  v.  R.  J.  Reynolds  Tobacco 
Co.  (1906)  141  N.  C.  300,  7  L.R.A. 
(N.S.)  335,  53  S.  E.  891,  8  A.  &  E. 
Ann.  Cas.  638,  the  actual  point  decided' 
was  merely  that  it  was  error  to  nonsuit 
the  child.  But  the  supreme  court  of 
North  Carolina  has  since  declared  ex- 
plicitly in  favor  of  the  doctrine  applied 
in  the  above  cases.  Leathers  v.  Black- 
well  Durham  Tobacco  Co.  (1907)  144 
N.  C.  330,  9  L.R.A.(N.S.)  349,  57  S.  E. 
11;  Starnes  v.  Albion  Mfg.  Co.  (1908) 
147  N.  C.  556,  17  L.R.A. (N.S.)  602, 
61  S.  E.  525,  15  Ann.  Cas.  470. 

In  Woolf  V.  Nauman  Co.  (1905)  128 
Iowa,  261,  103  N.  W.  785,  although  the 
decision  took  the  form  of  a  mere  refusal 
to  disturb  a  verdict  in  favor  of  a  child 
who  had  been  employed  in  violation  of 
a  provision  (factory  act,  §  2)  forbid- 
ding employers  to  allow  children  under 
sixteen  years  of  age  to  operate  danger- 
ous machinery,  it  seems  reasonably  clear 
that  this  doctrine  was  taken  for  granteij 
by  the  court.  The  special  contention  of 
defendant's  counsel,  which  was  negatived, 
was,  that  the  provision  in  §  4  of  the 
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The  doctrine  that  actionable  negligence  is,  as  a  matter  of  law, 
predicable  in  respect  to  the  infringement  of  a  municipal  statute,  has 
been  applied  for  the  benefit  of  servants  in  a  number  of  cases.* 

Both  of  the  above  theories  obviously  involve  the  corollary  that  the 
only  ground  upon  which  an  employer  who  is  proved  to  have  violated 
a  statutory  duty  imposed  for  the  benefit  of  the  injured  employee  can 
be  held  liable  is  that  the  violation  was  not  the  proximate  cause  of  the 
injury  conplained  of.*  It  ia  not  competent  for  him  to  introduce,  for 
the  purposes  of  exculpation,  evidence  that  the  arrangements  pre- 
scribed would  be  dangerous  and  apt  to  cause  accidents.''  Nor  can  a 
witness  be  asked  what  was,  in  his  opinion,  a  safe  manner  of  affording 
the  protection  contemplated  by  the  statute,  and  whether  the  method 


act,  to  the  effect  that  an  employer  who 
failed  to  fulfil  the  requirements  of  the 
act  within  ninety  days  after  receiving 
-a  notification  in  that  regard  by  one  of 
the  specified  officials  should  be  subject 
"to  a  penalty,  was  to  be  construed  as 
importing  an  intention  on  the  part  of 
the  legislature  that  he  was  to  incur  no 
liability  until  he  should  have  been  thus 
notified.  The  court  explicitly  refers  to 
this  contention  as  having  been  put  for- 
ward in  avoidance  of  that  submitted  on 
"the  part  of  the  plaintiff,  that  the  em- 
ployment was  negligence  per  se. 

6  Thom,pson  v.  Citizens'  Street  R.  Co. 
(1899)  152  Ind.  461,  53  N.  E.  402; 
•Cincin/nati,  I.  St.  L.  &  C.  R.  Co.  v.  Long 
(1887)  112  Ind.  166,  13  N.  E.  650 
(operation  of  trains)  ;  Pittsburgh,  C.  C. 
.<f-  St.  L.  R.  Go.  V.  Moore  (1898)  152 
Ind.  345,  44  L.R.A.  638,  53  N.  E.  290 
(operation  of  trains)  ;  Baltimore  d  0. 
wSf.  W.  R.  Co.  V.  Peterson  (1901)  156 
Ind.  364,  59  N.  E.  1044  (complaint  held 
not  demurrable  which  charged  that  in- 
juries to  a  railroad  employee  were 
<;aused  by  the  violation  of  a  valid  city 
ordinance  making  it  the  duty  of  per- 
sons in  charge  of  a  moving  locomotive 
"to  ring  a  bell  attached  thereto,  and  pro- 
viding that  no  train  shall  be  run  back- 
ward without  a  watchman  on  the  rear 
thereof)  ;  Central  R.  &  Blcg.  Co.  v. 
Brantley  (1893)  93  Ga.  259,  20  S.  E. 
98  (ordinance  limiting  speed  of  loco- 
motives in  a  railroad  yard)  ;  Tohey  v. 
Bwrlington,  C.  R.  &  N.  R.  Co.  (1895) 
■94  Iowa,  256,  33  L.R.A.  496,  62  N.  W. 
761    (kicking  cars  at  forbidden  speed). 

6  In  Queen  v.  Dayton  Coal  &  I.  Co. 
<1895)    95  Tenn.  464,  30  L.R.A.  83,  49 


Am.  St.  Rep.  935,  32  S.  W.  460,  where 
a  minor  under  the  statutory  age  had 
been  employed,  the  court  said:  "Of 
course,  we  do  not  hold  that,  if  the  boy 
had  died  of  organic  disease  of  the  heart, 
or  from  a  stroke  of  paralysis,  or  from 
some  cause  wholly  disconnected  with  his 
employment,  the  company  would  have 
been  liable  in  damages  simply  on  ac- 
count of  the  employment  in  violation  of 
the  statute.  But  we  do  hold  that  the 
breach  of  the  statute  is  actionable  neg- 
ligence whenever  it  is  shown  that  the 
injuries  were  sustained  in  consequence 
of  the  employment." 

It  is  a  well-established  rule  of  law 
that  the  violation  of  a  statute  by  a 
railroad  company  in  the  operation  of  its 
road  and  trains  constitutes  an  act  of 
negligence  for  which  a  liability  becomes 
fixed  upon  the  company  when  injury  to 
a  person  results  as  the  proximate  con- 
sequence of  such  negligence.  Kansas 
City,  M.  &  B.  R.  Co.  v.  Flippo  (1903) 
138  Ala.  487,  35  So.  457. 

As  in  other  cases  where  proximity  of 
cause  is  involved,  the  question  whether 
the  injury  was  due  to  the  violation  of 
the  statute  is  primarily  one  of  fact,  for 
the  jury  to  determine  under  proper  in- 
structions.    See  §   1572,  ante. 

An  employer  is  liable  to  any  employee 
injured  by  the  breach  of  the  statute, 
although  he  could  not  reasonably  have 
anticipated  that  the  accident  would  hap- 
pen in  the  precise  manner  in  which  it 
actually  did  happen.  Christianson  v. 
Northwestern  Compo-Board  Co.  (1901) 
83  Minn.  25,  85  N.  W.  826. 

7  State  V.  Anaconda  Copper  Min.  Co. 
(1900)   23  Mont.  498,  59  Pac.  854. 
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actually  adopted  by  the  defendant  was  prudent.  The  sole  question 
to  be  determined  is  whether  the  duty  created  by  the  statute  has  been 
performed.' 

In  at  least  one  state  (Pennsylvania)  there  is  a  statutory  provision 
that  a  violation  of  the  statute  shall  constitute  negligence  per  se? 

1907.  Doctrine  that  the  breach  of  a  statute  is  presumptive  evidence  of 
actionable  negrligence.— As  to  the  effect  of  §  18  of  the  New  York 
labor  law  (see  §  1892,  ante')  to  render  the  master  prima  facie  liable 
for  injuries  caused  by  defects  in  a  scaffold,  see  §  1892a.  See  also 
§  1601,  note  10,  ante.  In  a  Minnesota  case  it  was  laid  down  that 
the  fact  of  the  illegal  employment  is  prima  facie  evidence  of  negli- 
_gence,  which  entitles  the  injured  child  to  have  a  verdict  directed 
in  his  favor,  unless  other  testimony  is  introduced  to  contradict 
it.^  This  statement  would  seem  to  import  the  adoption  of  a  doc- 
trine intermediate  between  those  discussed  in  §  1906,  ante,  and 
•§  1908,  post.  But  the  precise  position  of  the  court  is  not  defined 
"with  as  much  precision  as  might  be  desired.*     A  similar  doctrine 


8  Spiva  V.  Osage  Coal  &  Min.  Co. 
•(:885)   88  Mo.  68. 

9  Act  of  June  2,  1901,  P.  L.  176,  art. 
11,  §  3.     Failure  of  operator  of  anthra- 

•cite  mine  to  furnish  timber  for  under- 
ground   works    in    anthracite   mines    is 

-declared  to  be  negligence  per  se. 

1  Perry  v.  Tozer  (1903)  90  Minn.  431, 
101  Am.  St.  Rep.  416,  97  N.  W.  137, 
where  an  exposed  gearing  had  injured 
the  foot  of  a  child  whom  the  defendant 
had  employed  under  the  age  of  sixteen 
j'ears  without  obtaining  from  the  school 
authorities  a  certificate  permitting  such 
■employment.  (Minn,  factory  act,  §§  7, 
8.) 

2  At  p.  437  of  the  opinion  we  find 
-the  following  remarks:  "Unless  v>e 
.can  say  that  the  statute  has  no  effect 
an  a  suit  for  damages  where  the  law 
■had  been  violated,  we  are  required  to 
hold  that  the  employment  which  the 
legislature  positively  forbids  furnishes 
evidence  tending  to  show  at  least  pre- 
sumptively that  one  of  the  causes  of 
the  injury  in  this  case  was  the  violation 
of  the  statute,  in  analogy  to  the  well- 
known  doctrine  that  ordinances  regulat- 
ing the  hitching  of  horses,  the  speed 
of  trains  in  cities,  or  other  subjects  of 
municipal  control,  wre  held  to  he  evi- 
dence to  sustain  the  cha/rge  of  negli- 
^enoe."  A  comparison  of  the  passages 
italicized  would  seem  to  indicate  that 


the  court  has  failed  to  appreciate  clear- 
ly the  difference  between  evidence  which 
merely  tends  to  establish  a  certain  con- 
clusion, and  may  therefore  be  disregard- 
ed by  a  jury,  if  they  think  proper,  and 
evidence  which  raises  a  presumption 
which  legally  involves  a  certain  con- 
clusion unless  it  is  rebutted  by  other 
testimony.  As  a  qualifying  clause,  the 
words,  "at  least  presumptively,"  are 
curiously  out  of  place.  Manifestly,  evi- 
dence which  creates  a  presumption  is 
probatively  of  a  higher  grade  than  evi- 
dence which  merely  "tends  to  show" 
something.  In  a  subsequent  part  of  the 
opinion,  we  find  the  following  passage: 
"From  the  investigation  we  have  made 
of  the  reasons  for  the  statute  upon 
which  the  instruction  of  the  trial  court 
was  based,  we  have  reached  the  con- 
clusion that  the  certificate  which  the 
school  authorities  are  to  give  upon  their 
examination  of  an  infant  was  intended 
to  secure  educational  advantages  to  the 
subjects  of  legal  solicitude,  and  likewise 
to  vest  in  the  school  oflScials  the  power 
to  determine,  in  the  exercise  of  wise 
judgment,  whether,  from  the  intelligence 
and  capacity  of  such  infant,  it  would  be 
reasonably  safe  for  him  to  engage  in 
dangerous  occupations.  The  failure  to 
obtain  this  certificate  was  a  violation 
of  the  statute,  and  entitled  the  plain- 
tiff to  a  remedy  for  the  negligent  acts 
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seems  to  have  been  adopted  in  some  cases  decided  in  some  other 
states.' 

of  defendant.  Hence  it  was  proper  to  petent  person  to  take  charge  of  and 
give  effect  to  the  conceded  disregard  of  operate  the  same,  and  prescribed  a  fine 
the  law,  and  where  an  injury  is  within  for  a  failure  to  comply  with  the  pro- 
the  mischief  of  the  statute,  it  is  not  visions.  H.  Channon  Co.  v.  Hahn 
easy  to  see  how  less  weight  could  be  (1901)  189  111.  28,  59  N.  E.  522,  affirm- 
given  to  the  statute  than  was  expressed  ing  (1900)  90  111.  App.  25G.  And  this 
by  the  instruction  of  the  trial  court,  seems  to  be  the  theory  upon  which  the 
which  makes  the  violation  of  the  law,  courts  of  this  state  proceeded  in  nearly 
with  consequent  injury  from  the  dan-  all,  if  not  all,  the  cases  as  to  the  mining 
gerous  machinery  in  use  in  defendant's  act,  which  are  cited  in  chapter  Lxxx., 
mill,  prima  facie,  but  not  conclusive,  ante.  See  also  B.  Channon  Go.  v.  Hahn 
evidence  of  plaintiff's  right  to  recover."  (1901)  189  111.  28,  59  N.  E.  522  (viola- 
This  may  be  regarded  as  an  explicit  tion  of  city  ordinance  as  to  employing 
doctrinal  statement  in  the  sense  spec-  competent  elevator  operator), 
ified  in  the  text.  But  in  the  passage  Proof  of  the  violation  of  a  statutory 
leading  to  that  statement  it  is  somewhat  duty  of  itself  makes  out,  if  not  a  case 
strange  to  find  cited  as  authorities  the  of  negligence  per  se,  a  prima  facie  case 
three  cases,  Marino  v.  Lehmaier  (1903)  of  negligence  sufficient  to  go  to  the  jury, 
173  N.  Y.  530,  61  L.R.A.  811,  66  N.  E.  if  it  be  also  shown  that  the  injury  was 
572;  Morris  v.  Stanfield  (1898)  81  111.  caused  by  this  failure  of  the  company. 
App.  264,  and  Queen  v.  Dayton  Coal  &  Neal  v.  St.  Louis,  I.  M.  iSc  8.  R.  Co. 
I.  Co.  (1895)  95  Tenn.  458,  30  L.R.A.  (1903)  71  Ark.  445,  78  S.  W.  220. 
82,  49  Am.  St.  Rep.  935,  32  S.  W.  4G0.  Similar  language  was  used  in  St.  Louis, 
The  doctrine  embodied  in  the  first  of  I.  M.  &  S.  R.  Co.  v.  York  ( 1909 )  92  Ark. 
these  cases  is  directly  antagonistic  to  554,  123  S.  W.  376. 
that  applied  in  the  other  two,  and  "That  the  violation  of  a  duty  express- 
neither  of  the  doctrines  so  propounded  ly  imposed  by  a  statute  upon  an  owner 
agrees  with  that  adopted  by  the  court  or  operator  of  machinery  dangerous  to 
(see   §   1906,   ante,  and   §   1908,  post),  employees  or  to  the  public  is  negligence 

3  In    Iowa   the    court,   while    holding  which  prima  facie  imposes  liability  for 

that   an   instruction  that  the  violation  damages    resulting    therefrom    is    well- 

of  the  statute  providing  for  ventilation  settled    law."      Madison    v.    Clippinger 

of  mines  is  negligence  justifying  a  re-  (1906)    74  Kan.  700,  88  Pac.  260.     To 

covery  was  proper,  in  the  absence  of  any  the   same  effect,  Kansas  Buff  Brick  & 

exculpatory     evidence,     remarked    that  Mfg.  Go.  v.  Stark   (1908)   77  Kan.  648, 

such    an    instruction   would   have   been  95  Pac.  1047. 

erroneous   if   evidence   had   been   intro-  \ix  Soott  y.  Canadian  P.  R.  Go.  (1909) 

duced  which   tended  to   show  that  the  19    Manitoba  L.   Rep.    (C.   A.)    29,   an 

defendant  was  without  fault.    Mosgrove  action  was  brought  for  injuries  received 

v.    Zinvbleman    Coal    Co.     (1899)     110  by  a  brakeman  while  attempting  to  un- 

lowa,  169,  81  N.  W.  227.    See,  however,  couple  a  number  of  moving  cars  from 

Toley  V.  Bu/rlington,  C.  R.  &  N.  R.  Co.  an  engine.    There  was  evidence  that  the 

(1895)   94  Iowa,  256,  33  L.R.A.  496,  62  lever    on    the    engine    tender    failed    to 

N.  W.  761,  cited  in  note  5  to  the  pre-  work  properly,  that  there  was  no  lever 

ceding  section.  on  the  end  of  the  car  next  to  the  tender. 

In  one  Illinois  case  it  was  remarked  and  that  the  plaintiff  had  to  reach  be- 
that  the  "violation  of  a  statute  estab-  tween  the  cars  in  an  effort  to  pull  out 
lished  for  the  protection  of  persons  is  the  coupling  pin.  In  so  doing  he  either 
prima  facie  evidence  of  negligence."  tripped  or  was  knocked  down.  It  was 
Jupiter  Coal  Min.  Co.  v.  Mercer  (1899)  held  that,  in  view  of  the  statutory  re- 
84  111.  App.  96.  quirement  as  to  the  equipment  of  cars 

In   another   case  the  same  rule  was  with  apparatus  to  relieve  a  brakeman 

laid  down  with  regard  to  the  violation  from  going  between  cars  to  couple  them, 

of  a  municipal  ordinance  which  provided  the    plaintiff    had    made    out    a    prima 

that  every  person  owning  or  operating  facie  case  of  negligence,  and  that  a  non- 

any   freight   elevator   in   any   building  suit  entered  at  the  trial  should  be  set 

within  the  city  should  employ  a  com-  aside. 
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In  several  jurisdictions  it  is  provided  by  statute  that  a  violation 
of  a  statutory  duty  shall  be  deemed  prima  facie  evidence  of  negli- 
gence. 

In  Ohio  the  statute  (Bates's  Anno.  Stat.  §§  3365-21)  provides 
that  no  railroad  company  shall  knowingly  or  wilfully  operate  any 
defective  car,  and  if  an  employee  receives  any  injury  by  reason 
of  any  defect,  the  corporation  shall  be  deemed  to  have  had  knowl- 
edge of  the  defect  before  and  at  the  time  when  the  injury  was  sus- 
tained, and  the  fact  of  the  defect,  when  made  to  appear  in  an  action 
for  damages,  shall  be  prima  facie  evidence  of  negligence. 

By  the  Victoria  mines  act  of  1890,  §  352,  it  is  provided  that  any 
accident  occurring  in  a  mine  shall  be  prima  facie  evidence  that  such 
accident  occurred  through  the  negligence  of  the  owner. 

By  §  211  of  the  Queensland  mining  act  1898,  it  is  provided  that 
the  occurrence  of  any  accident  in  a  mine  shall  be  prima  facie  evi- 
dence of  neglect  on  the  part  of  the  owner  and  the  manager.* 

The  Ohio  statute  has  been  construed  by  the  courts  a  number  of 
times.* 

Failure  to  comply  with  N.  Y.  Laws  that  various  inferences  might  be  drawn 

1886,    chap.    409,    §   8,   as   amended   by  from  the  evidence. 

1892,  chap.  673,  §  8,  requiring  that  all  B  The  act  applies  to  all  railroad  com- 

«ogs,    belting,    shafting,    etc.,    shall    be  panies  a  part  of  whose  line  enters  Ohio, 

"properly  guarded,"  is  prima  facie  evi-  whether  the  injury  was  or  was  not  re- 

dence  of  negligence,  in  an  action  by  an  ceived  within  the  state.     Pennsylvania 

employee   against  his   employer  for  in-  Go.  v.  McCarm   (1896)    54  Ohio  St.  10, 

juries  caused  by  coming  in  contact  with  31  L.R.A.  651,  56  Am.  St.  Rep.  695,  42 

cogs.      EavUn    v.    Krulish     (1898)     25  N.  E.  768. 

Misc.  402,  54  N.  Y.  Supp.  1093,  reversed  The    operation    of    a    car    with   grab 

in   (1899)   26  Misc.  381,  56  N.  Y.  Supp.  irons    not    properly    fastened    is    prima 

■275,  but  merely  on  the  special  ground  facie  evidence  of  negligence.     Michigan 

that  evidence  showing  that  the  defend-  C.  B.  Co.  v.  Butler   (1902)   23  Ohio  C. 

ant  had  no  control  over  the  machinery  C.  459. 

in  question  had  been  improperly  exclud-  The  provision  that  defective  machin- 
ed. This  decision,  however,  is  not  in  ery  is  prima  facie  evidence  of  negli- 
harmony  with  the  other  New  York  cases  gence  has  been  held  not  to  be  limited 
■cited  in  §  1908,  post.  to  defective  construction,  or  something 

In    Kiroher    v.    Iron    Glad    Mfg.    Go.  absent  from  the  machinery,   but  to  be 

(1909)    134   App.  Div.   144,   118  N.  Y.  applicable  to  machinery  which  has  been 

Supp.  823,  the  court  said  that  the  em-  allowed  to  become  out  of  repair,  or  so 

ployment  of  a  child  under  the  statutory  dirty  that  it  will  not  operate  properly, 

age"  in  and  of  itself  made  out  a  prima  Hill    v.    Lalce    Shore    &    M.    8.    R.    Go. 

facie  case  of  negligence,  but  cites  Mari-  (1901)    22  Ohio  C.  C.  291,  12  Ohio  C. 

no    V.    Lehmaier    (see    §    1908,    note    1,  D.  241. 

post)   as  authority  for  this  proposition.  In     O'Connell    v.    Pennsylvania    Co. 

4  In    Johnson    v.    Deep    Level    Gold  (1902)    55  C.  C.  A.  483,  118  Fed.  989, 

Mines     of     Charters     Totoers      (1903)  the  court  said:     "Under  the  Ohio  stat- 

■Queensl.   St.   Rep.  190,  a  judgment  en-  ute    it    devolves    upon    a    railroad    em- 

tered   for   the   defendants   on   a   special  ployee    suing   for   an   injury   due   to   a 

finding  to  the  effect  that  the  death  of  defective   car,   engine,   or   appliance,   to 

-the  intestate  was  caused  by  inevitable  show  not   only  an  injury,  but  that   it 

accident  was   sustained   on  the  ground  was  caused  by  such  a  defect.    The  oper- 
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1908.  Doctrine  that  the  breach  of  a  statute  merely  constitutes  evi- 
dence of  actionable  negligence. — The  doctrine  now  established  in 
New  York  is  that,  in  an  action  brought  to  recover  damages  for  an 
injury  sustained  by  reason  of  the  employer's  failure  to  perform  a 
statutory  duty  imposed  upon  him  for  the  benefit  of  the  class  of  em- 
ployees to  which  the  injured  person  belongs,  the  fact  of  the  duty's 
not  having  been  performed  merely  constitutes  evidence  which  may 
be  considered  by  the  jury  as  bearing  upon  the  question  whether  the 
employer  is  guilty  of  actionable  negligence.^ 

A  similar  doctrine  has  been  applied  in  a  Federal  court  sitting  in 


ation  of  the  statute  is  at  this  stage  of 
the  case  to  relieve  such  employee  from 
the  further  duty,  which  at  common  law 
would  rest  upon  him,  of  going  on  and 
showing  that  the  company  had  knowl- 
edge of  such  defect  at  or  before  the 
injury,  or,  if  diligent,  ought  to  have 
had  knowledge." 

1  In  Marino  v.  Lehmcder  (1903)  173 
N.  Y.  530,  61  L.R.A.  811,  66  N.  E.  572, 
affirming  (1901)  62  App.  Div.  43,  70 
N.  Y.  Supp.  790,  where  the  fingers  of 
an  errand  boy  who  was  under  the  legal 
age  of  employment  were  caught  in  a 
printing  press  which  he  was  cleaning, 
a  nonsuit  was  held  to  be  erroneous. 
The  doctrinal  position  of  the  court  was 
thus  explained  by  Parker,  Ch.  J.: 
"The  legislature  might  have  provided 
that  an  employer  should  respond  in 
damages  for  all  injuries  sustained  by 
a  child  under  fourteen  years  of  age, 
employed  by  him  in  violation  of  §  70  of 
the  labor  law;  but  instead,  it  provided 
that  the  violator  should  be  guilty  of  a 
misdemeanor.  It  would  seem,  therefore, 
that  the  minority  of  the  court  is  right 
in  so  far  as  it  holds  that  defendant  was 
not  chargeable  as  matter  of  law  with 
all  injuries  that  might  have  resulted  to 
plaintiflf  while  in  his  employ.  But, 
while  the  violation  of  the  statute  can- 
not, as  matter  of  law,  charge  the  of- 
fender in  damages  for  all  injuries  that 
may  come  to  one  whom  the  statute  for- 
bids him  to  employ,  may  not  the  vio- 
lation of  the  statute  in  the  case  of 
injuries  which  could  not  have  happened 
but  for  its  violation  constitute  evidence 
of   negligence  to  be  considered  by  the 


triers  of  fact?  This  statute  was  the 
outcome  of  lessons  taught  by  experience 
and  emphasized  by  recent  statistics, 
and  its  purpose  is  to  save  the  life  and 
keep  the  body  whole  of  children  of  such 
tender  years  as  not  to  be  able  to  exer- 
cise good  judgment  in  their  own  pro- 
tection, and  not  to  be  trusted  to  take 
the  same  precautions  to  save  themselves 
from  harm  that  adults  would.  The 
statute  amounts  to  a  declaration  -by  the 
state  that  the  employment  of  children 
under  fourteen  years  of  age  in  a  fac- 
tory is  so  far  neglectful  of  their  lives 
and  limbs  as  to  make  it  the  duty  of  the 
state,  in  the  exercise  of  its  police  pow- 
er, to  forbid  such  employment,  and  en- 
force its  command  by  penalties.  Now, 
while  the  offense  against  the  state  is 
only  punishable  by  it  as  a  misdemeanor, 
the  violation  of  the  statute  is,  as 
against  the  child,  whom  the  state  deems, 
incompetent  to  contract  for  such  for- 
bidden service,  a  wrongful  and  negli- 
gent act,  which  of  itself  furnishes  some 
evidence  of  negligence  in  cases  where 
the  accident  could  not  have  happened 
but  for  an  employment  to  work  in  a. 
factory.  .  .  .  But  the  defendant  dis- 
regarded the  law,  and  employed  and 
gave  directions  to  one  of  the  subjects 
of  the  state,  in  violation  of  the  state's 
policy,  and  the  outcome  of  it  was  an 
injury  to  the  child  which  could  not 
have  happened  had  the  law  been  ob- 
served. In  such  a  case  it  would  seem 
that  the  necessary  and  logical  practice 
would  be  that  the  jury  should  be  per- 
mitted to  consider  the  violation  of  the 
statute,    in   connection   with   the   other 
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facts,  as  evidence  tending  to  show  neg-  Mig.  Go.  (1907)   119  App.  Div.  570,  103 

ligence  on  the  part  of  defendant."     The  N.  Y.  Supp.  1053;  Danaher  v.  American 

learned  judge  then  reviewed  several  de-  Mfg.  Co.   (1908)   326  App.  Div.  385,  lia 

cisions   of  the   court  to  the  effect  that  N.  Y.  Supp.   617;    Valentino  v.   Garvin 

the  violation  of  certain  statutes,  while  Maoh.   Go.    (1910)    139   App.   Div.   141, 

not    conclusive,    constituted    some    evi-  123   N.  Y.   Supp.   959;   Regling  v.  Leh- 

dence  of  negligence.  maier    (1906;    Sup.   Ct.)    50  Misc.   331, 

O'Brien  and  Gray,  JJ.,  were  of  opin-  98  N.  Y.  Supp.  642. 
ion  that  the  mere  employment  of  the  In  the  first-mentioned  case  the  pas- 
child  did  not  constitute  proof  of  ac-  sage  in  which  the  doctrine  adopted  was- 
tionable  negligence,  and  that  no  recov-  criticized  by  the  author  in  the  first  edi- 
ery  could  be  had  unless  some  affirmative  tion  of  this  treatise  (§  799,  now  §  1909) 
act  of  negligence  was  shown.  The  theo-  was  referred  to;  but  no  attempt  was- 
ry  thus  propounded  is  the  same  as  ap-  made  to  deal  with  the  imposing  array 
plied  in  an  earlier  case  in  which  it  had  of  authorities  there  cited,  the  court 
been  held  that  in  order  to  entitle  a  merely  remarlcing  that  the  decision  in. 
child  to  recover  damages  for  an  injury,  Marino  v.  Lehmaier  must  be  talcen  to 
some  independent  evidence  of  negli-  have  settled  the  law,  so  far  as  New 
gence,  apart  from  the  fact  that  he  had  York  was  concerned, 
been  employed  under  the  age  authorized  "If  it  was  necessary  for  the  plaintiff 
by  the  legislature,  must  be  adduced,  to  establish  notice  of  the  dangerous 
White  V.  Witteman  Lithographic  Co.  method  it  [the  defendant]  was  using  in 
(1890)  58  Hun,  381,  12  N.  Y.  Supp.  the  work  of  altering  this  structure,  I 
188  (judgment  on  verdict  for  defendant  think  it  was  established,  in  view  of  the 
sustained).  This  decision  was  affirmed  violation  of  the  provisions  of  the  labor 
without  any  opinion  in  (1892)  131  N.  law."  Flanagan  n.  F.  W.  Garlin  Gonstr. 
Y.  631,  30  N.  E.  236.  The  authorities  Co.  (1909)  134  App.  Div.  236,  118  N. 
relied  upon  by  the  supreme  court  were  Y.  Supp.  953. 

some  decisions  of  the  court  of  appeals  In  declaring  the  right  of  a  person  ta 
to  the  effect  that  proof  of  an  ordinance  recover  for  injuries  caused  by  the 
regulating  speed  was  inadmissible  in  breach  of  a  municipal  ordinance,  the 
regard  to  the  question- of  negligence  in  court  of  appeals  adverted  in  one  case 
maintaining  a  greater  rate  of  speed  to  "the  axiomatic  truth  that  every  per- 
than  that  allowed.  The  case  of  Willy  son  while  violating  an  express  statute 
V.  Mulledy  (1879)  78  N.  Y.  310,  34  Am.  is  a  wrongdoer,  and,  as  such,  is  ex  ne- 
Rep.  536,  in  which  it  was  held  that  a  cessiiate  negligent  in  the  eye  of  the  law; 
breach  of  duty  causing  damage  was  ac-  and  that  every  innocent  party  whose 
tionable,  was  distinguished  from  the  person  is  injured  by  the  act  which  con- 
one  under  review,  on  the  ground  that  stitutes  the  violation  of  the  statute  is 
the  breach  of  duty  in  hiring  the  plain-  entitled  to  a  civil  remedy  for  such  in- 
tiff  to  work  on  a  dangerous  machine  did  jury,  notwithstanding  any  redress  the 
not,  of   itself,   occasion  the  injury.  public  may  also  have."     Jetter  v.  'New 

For  later   cases  in  which  Marvno  v.  York  &  R.  R.  Co.  (1865)   2  Keyes,  154. 

Lehmaier  was  followed,  see  Lee  v.  Ster-  This  sentence  was  quoted  with  approval 

ling  Silk  Mfg.  Co.  ( 1906 )  115  App.  Div.  in  Freeman  v.  Glens  Falls  Paper  Mill 

689,    101    N.    Y.    Supp.    78,    reversing  Co.  (1891)  61  Hun,  125,  15  N.  Y.  Supp. 

(1905)    47   Misc.   182,   93   N.  Y.   Supp.  657.     But   the    doctrine   which    it   em- 

560;  Scialo  v.  Steffens   (1905)   105  App.  bodies  is  clearly  inconsistent  with  that 

Div.  592,  94  N.  Y.  Supp.  305;  Kienrnan  applied  in  the  Marino  Case  (1903)   173 

V.   Eidlitz    (1905)    109   App.   Div.   726,  N.  Y.  530,  61  L.R.A.  811,  66  N.  E.  572, 

96  N.  Y.  Supp.  387 ;  Dragotto  v.  Plunk-  affirming    ( 1901 )    62  App.  Div.  43,  70 

ett  (1906)   113  App.  Div.  648,  99  N.  Y.  N.  Y.  Supp.  790. 
Supp.   361 J  Kent/on  v.  W.  P.  Sanford 
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the  Ohio  district,*  in  Maine,'  in  Massachusetts,*  in  Michigan,"  in 
Ohio,^  and  in  Wisconsin.''  In  Ontario,  where  it  prevailed  for  a 
■while,  it  has  now  been  abandoned  in  deference  to  the  authority  of 
the  English  court  of  appeal.* 

In  a  number  of  cases  in  which  a  judgment  for  the  plaintiff  was 
affirmed,  the  court  has  considered  it  sufficient  to  state  that  the  viola- 
tion of  the  statute  furnished  evidence  to  be  considered  by  the  jury; 
but  the  language  used  is  such  that  it  cannot  be  positively  said  that, 
had  the  case  required  it,  the  court  would  not  have  taken  a  more  ad- 
vanced position.® 


2  In  Eixms  v.  American  Iron  &  Tube 
Co.  (1890)  42  Fed.  519  (a  deciaion  with 
reference  to  the  Ohio  factory  act),  the 
court  laid  it  down  that,  if  it  sliould 
appear  that  the  employer  had  given  the 
child  employment  in  his  factory  at  a 
eafe  and  easy  task,  and  in  a  position 
where  he  was  not  exposed  to  danger, 
the  employment  could  not  be  treated 
either  as  constituting  negligence,  or  as 
being  the  proximate  cause  of  an  injury 
received  by  the  child  while  he  was  volun- 
tarily going  about  a  factory,  and  thus 
exposing  himself  to  dangerous  machin- 
ery the  character  of  which  he  was  old 
enough  to  appreciate.  The  distinction 
was  taken  that,  where  an  injury  is  a 
direct  consequence  Of  the  violation  of  a 
penal  statute,  the  only  prerequisite  to 
a  conviction  in  a  criminal  prosecution 
is  the  submission  of  satisfactory  evi- 
dence that  the  statute  had  been  vio- 
lated; but  that,  in  a  civil  action,  in- 
volving questions  of  negligence  on  the 
part  both  of  the  employer  and  employed, 
proof  of  a  violation  of  the  statute  is 
not  necessarily  enough  to  entitle  the 
servant  to  damages. 

Sin  Carrigan  v.  Stillwell  (1903)  97 
Me.  247,  61  L.E.A.  163,  54  Atl.  389, 
it  was  held  that  failure  to  perform  a 
duty  as  to  fire  escapes,  imposed  by  stat- 
ute for  the  benefit  of  persons  employed 
in  the  building,  which  is  the  proximate 
cause  of  the  death  of  an  employee, 
which  death  is  the  natural  and  ordi- 
nary consequence  of  the  failure,  is  evi- 
dence of  negligence  to  be  submitted  to 
the  jury. 

*  Turner  v.  Boston  &  M.  R.  Go. 
(1893)  158  Mass.  261,  33  N.  E.  520 
(unblocked  frogs)  ;  Berdos  v.  Tremont 
&  8.  Mills  (1911)  209  Mass.  489,  95 
N.  E.  876,  Ann.  Cas.  1912  B,  797. 

"While  the  violation  of  a  statute  or 


ordinance  by  a  defendant  is  not  con- 
clusive proof  of  negligence  on  the  part 
of  the  violator,  it  has  been  held  that 
the  fact  of  violation  may  be  considered 
by  the  jury  in  passing  upon  the  ques- 
tion." Finnegan  v.  Winslow  Skate 
Mfg.  Co.  (1905)  189  Mass.  580,  76  N. 
E.  192.  See  also  Keenan  v.  Edison 
Electric  Illuminating  Co.  (1893)  159 
Mass.  379,  34  N.  E.  366  (automatic 
gates  to  elevator  shafts ) . 

6  Sipes  v.  Michigan  Starch  Co.  (1904) 
137  Mich.  258,  100  N.  W.  447  (citing 
the  Lehmaier  Case ) . 


6  See    Jacobs    v. 
(1902)    67  Ohio  St. 
65  N.  E.  617. 

"^  In   Kutchera.  v. 


Fuller    &    E.    Co. 
70,  65  L.R.A.  833, 

Qoodwillie  (1896) 
93  Wis.  448,  67  N.  W.  729,  it  was  ruled 
that  the  fact  of  the  employment  of  a 
child  under  the  legal  age  was  not  sufifi- 
cient  of  itself  to  sustain  a  verdict 
against  the  employer. 

When  a,  statute  commands  the  doing 
of  some  act  by  one  person  for  the  per- 
sonal safety  of  another,  without  pre- 
scribing any  penalty  for  the  benefit  of 
the  latter  in  case  of  his  being  injured 
by  breach  of  such  command,  such  breach 
is  negligence  per  se,  as  matter  of  fact, 
of  the  grade  of  want  of  ordinary  care, 
with  incidental  liability,  but  rebuttable 
by  proof  to  the  contrary,  the  same  as  in 
ordinary  cases  of  negligent  injury,  in 
the  absence  of  express  language  to  the 
contrary.  Willette  v.  Rhinelander  Pa- 
per Co.  (1911)  145  Wis.  537,  130  N. 
W.  853. 

8  See  preceding  section,  note  1.  See 
also  Fahey  v.  Jephcott  (1901)  2  Ont. 
L.  Rep.  449;  Thompson  v.  Wriffht 
(1892)   22  Ont.  Rep.  127. 

9  "In  some  jurisdictions  it  is  evidence 
of  itself  per  se  negligence;  in  some  ju- 
risdictions  it  raises   a   presumption   of 
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1909.  Conflicting  doctrines  discussed.—  It  is  apparent  from  tlie  cases 
•cited- in  the  three  preceding  sections  that  the  theory  under  which  the 
breach  of  a  mandatory  or  prohibitory  statute  is  treated  as  negligence 
per  se  in  respect  of  an  employee  injured  by  reason  of  the  breach  is 
sustained  by  a  decided  preponderance  of  authority.^  That  this  is  the 
■correct  position  can  scarcely  be  doubted.  It  is  submitted  that  doc- 
trines the  essential  effect  of  which  is  that  the  quality  of  an  act  which 
the  legislature  has  prescribed  or  forbidden  becomes  an  open  question, 
upon  which  juries  are  entitled  to  express  an  opinion,  are  highly 
anomalous.  The  command  or  prohibition  of  a  legislative  body  which 
represents  an  entire  community  ought,  in  any  reasonable  view,  to  be 
regarded  as  equivalent  to  a  final  judgment  upon  the  subject-matter, 
v.-bich  renders  it  both  unnecessary  and  improper  that  this  qtiestion 
should  be  submitted  to  a  jury.*  A  further  objection  to  these  doc- 
trines is  that  their  application  in  trial  practice  is  likely  to  give  rise 
to  serious  confusion  and  misunderstanding.' 


Tiegllgence;  in  others  the  term  prima 
facie  ease  of  negligence  is  used.  But 
•certainly  it  furnishes  a  scintilla  of  evi- 
dence upon  which  a  case,  so  far  as  that 
feature  is  concerned,  should  go  to  the 
jury."  Bresewski  v.  Royal  Brush  & 
Broom  Co.  (3905)  28  Ohio  C.  C.  752, 
affirmed  in  (1907)  76  Ohio  St.  593,  81 
N.  E.  1194. 

In  Stehle  v.  Jaeger  Automatic  Mach. 
Co.  (1908)  220  Pa.  617,  69  Atl.  1116, 
li  Ann.  Cas.  122,  the  court  said  that 
for  the  purposes  of  the  case  it  ■was  suf- 
ficient to  hold  that  the  employment  of 
a  boy  under  fourteen  years  of  age  to 
do  any  kind  of  -work  prohibited  by  the 
statute,  and  his  having  been  employed 
to  clean  or  oil  machinery  vi^hile  in  mo- 
tion, also  prohibited,  vpere  both  ques- 
tions of  fact  to  be  submitted  to  the 
jury  as  evidence  of  negligence,  and  if 
the  injury  resulted  by  reason  of  the 
employment  prohibited  by  law,  there 
can  and  should  be  a  recovery. 

In  Smith  v.  Atlanta  <&  O.  Air  Line 
n.  Co.  (]903)  132  N.  C.  819,  44  S.  E. 
663,  the  court,  in  affirming  a  judgment 
for  the  plaintiff,  simply  sustained  an 
instruction  to  the  effect  that  the  viola- 
tion of  an  ordinance  was  evidence  of 
negligence. 

1 A  similar  remark  is  applicable  to 
the  whole  body  of  decisions  which  bear 
upon  the  general  question  of  the  right 
of  a  private  individual  to  sue  for  in- 
juries caused  by  the  violation  of  a  stat- 
M.  &  S.  Vol.  v.— 373. 


utory  or  municipal  regulation.  See 
Shearm.  &  Redf.  Neg.  §  13. 

2  See  the  language  used  by  the  court 
in  Tohcy  v.  Burlington,  C.  R.  &  N.  R. 
Co.  (1895)  94  Iowa,  256,  33  L.R.A.  496, 
62  N.  W.  761. 

The  language  of  the  text  is  quoted 
and  approved  in  Monson  v.  La  France 
Copper  Co.  (1909)  39  Mont.  50,  133 
Am.  St.  Rep.  549,  101  Pac.  243. 

*  In  his  dissenting  opinion  in  the 
Marino  Case,  supra,  O'Brien,  J.,  indi- 
cates the  dilemma  which  the  doctrine 
adopted  by  the  majority  of  the  court 
involved:  "It  will  not  do  to  say  that 
there  was  a  question  of  fact,  for  there 
was  none.  There  was  no  dispute  about 
the  violation  of  the  statute,  and  its  vio- 
lation proved  negligence  or  it  did  not. 
If  it  did,  then  the  plaintiff  was  entitled 
to  recover,  as  matter  of  law,  and  there 
was  nothing  for  the  jury  to  do  except 
to  assess  the  damages.  If  it  did  not 
prove  negligence,  then  the  action  failed." 
The  weak  points  of  the  position  taken 
by  the  majority  of  the  court  in  that 
case  have  also  been  subjected  to  a 
trenchant  criticism  by  one  of  the  judges 
of  the  supreme  court  (trial  term)  in 
Lee  V.  Sterling  Silk  Mfg.  Co.  (1905) 
47  Misc.  182,  93  N.  Y.  Supp.  560,  where 
it  was  ruled  that  the  employment  of  a 
child  in  violation  of  the  statute  forbid- 
ding any  child  under  the  age  of  four- 
teen to  be  employed  in  any  factory  was 
negligence  per  se  in  case  of  injury  to 
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the  child.  The  court  said  that  violation 
of  the  statute  was  either  a  hreach  of 
duty  by  employer  to  employee,  or  an 
act  of  negligence,  as  some  would  have 
it  phrased,  which  makes  the  employer 
liable,  or  else  it  is  not;  that  there  can 
be  no  middle  ground;  that  it  cannot 
be  left  to  the  jury  to  find  in  one  case 
that  it  does  make  him  liable,  and  in 
the  next  that  it  does  not;  that  the  ques- 
tion is  not  one  of  fact,  but  of  law. 
And,  in  referring  to  the  language  of 
Haight,  J.,  in  the  Marino  Case,  to  the 
effect  that  the  violation  of  the  statute 
raised  at  least  a.  question  of  fact  for 
the  determination  of  the  jury,  and  to 
the  language  of  Parker,  Ch.  J.,  that  the 
violation  of  the  statute  as  against  the 
child  was  a  wrongful  and  negligent  act 
which  by  Itself  furnished  some  evidence 
of  negligence,  said :  "The  dubious  tone 
of  these  learned  opinions  leaves  trial 
judges  in  doubt  as  to  what  to  do.  T)ie 
violation  of  the  statute  is  'some'  evi- 
dence of  negligence,  or  'at  least'  pre- 
sents a  question  of  fact,  say  these 
opinions;  but  a  trial  judge,  in  charging 
a  jury,  cannot  be  dubious  or  blow  both 
hot  and  cold.  He  has  to  state  the  law 
explicitly.  Where  this  phrase  of  'some 
evidence'  was  first  used  on  this  head  I 
do  not  know.  .  .  .  The  truth  is  (as 
is  apparent  to  our  educated  profession ) , 
that  the  violation  of  a  duty  created  by 
a  city  ordinance  or  any  other  statute 
is  no  different  to  a  violation  of  a  duty 
created  by  a  rule  of  the  common  law. 
Just  the  same  in  each  case,  if  it  injures 
another,  the  wrongdoer  is  liable  to  him 
as  a  matter  of  law.  There  is  no  dis- 
tinction whatever.  .  .  .  Confused 
verbiage  is  not  suffered  in  any  science 
to  obscure  plain  principles.  Every  piece 
of  evidence  is  'some  evidence.'  An  or- 
dinance is  'some  evidence'  in  the  general 
mass.  But  if  A  injure  B  by  the  viola- 
tion of  a  duty  to  B,  imposed  by  the 
ordinance,  he  is  liable  as  matter  of 
law;  otherwise  the  ordinance  has  no 
weight  or  force  in  the  case,  and  would 
only  serve  to  mislead  a  jury  the  same 
as  an  inapplicable  statute  or  common- 
law  rule.  To  have  instructed  the  jury 
in  the  present  case  that  the  violation 
of  the  statute  was  'some  evidence'  of 
the  defendant's  violation  of  the  duty  he 
owed  to  the  plaintiff  under  the  statute, 
or  of  his  negligence,  if  you  prefer;  and 
that  it  was  for  them  to  say  whether  it 
was  enough  to  establish  the  fact  of  lia- 
bility,— would  have  been  quite  absurd,  it 


seems  to  me,  and  only  a  puzzle  to  the- 
jury.  Is  it  possible  that  it  may  be  left 
to  a  jury  to  say  it  is  enough  in  one 
case,  but  not  enough  in  the  next  easet 
It  makes  the  defendant  liable  in  every 
case,  or  else  in  none."  In  this  case  a 
new  trial  was  ordered  on  the  ground. 
that  in  New  York  the  rule  applicable 
to  the  given  circumstances  had  been  set- 
tled by  the  Marino  Case,  supra,  in  a 
sense  adverse  to  that  contended  for  ini 
the  lower  court.  But  the  appellate  di- 
vision at  the  same  time  expressed  its- 
opinion  that  the  doctrine  of  that  case 
was  correct. 

The  New  York  doctrine  was  also, 
criticized  by  Gaynor,  J.,  in  his  dissent- 
ing opinion  delivered  in  the  appellate 
division.  He  said:  "The  notion  that 
the  violation  of  a  statutory  duty 
or  prohibition  can  only  be  'some'  evi- 
dence, but  not  sufficient  evidence,  of 
liability,  arises  out  of  inadvertence,  and 
the  seizing  hold  of  expressions  in  opin- 
ions that  were  only  applicable  in  that 
case.  The  violation  of  a  statute  duty 
or  prohibition  is  not  a  whit  less  than 
the  violation  of  a  common-law  duty  or 
prohibition;  and  if  the  violation  of  a 
legal  duty  or  prohibition,  whether  com- 
mon law  or  statutory,  causes  an  injury, 
it  is  not  merely  'some'  evidence  of  lia- 
bility, but  is  an  absolute  ground  of 
liability  in  and  of  itself.  If  the  statute 
requiring  a  fire  escape  be  ignored,  and 
a  person  be  burned  up  for  lack  of  a 
fire  escape,  how  would  it  sound  to  say 
to  a  jury  that  the  failure  to  furnish 
the  fire  escape  is  only  'some'  evidence 
of  liability,  and  that  it  is  for  them  to. 
say  if  it  be  enough.  The  result,  would 
be  a  verdict  for  the  plaintiff  in  one  case 
and  for  the  defendant  in  the  next,  ac- 
cording to  the  varying  understanding, 
bias,  or  interests  of  jurors.  Certainly 
this  may  not  be  so,  but  the  fact  causing 
liability  being  undisputed,  the  question 
would  be  one  of  law,  and  not  of  fact, 
and  the  jury  would  be  left  only  to 
assess  the  damages.  The  liability  would 
be  absolute  {Willy  v.  Mulledy  [1879] 
78  N.  Y.  310,  34  Am.  Eep.  536).  And 
the  same  principle  applies  to  a  case  like 
this.  The  injury  is  caused  by  the  vio- 
lation of  the  statute,  and  it  cannot  be 
left  to  the  jury  to  overlook  or  condone 
it,  or  the  contrary,  as  they  see  fit,  and 
find  for  the  defendant  in  one  case  andj 
for  the  plaintiff  in  the  next.  There  are 
ordinances  the  violation  of  which  only  1 
furnishes  'some'  evidence  of  whether  the 
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1910.  Statutes  expressly  authorizing  a  civil  remedy  in  actions  for  a 
violation  of  their  provisions. —  Upon  the  question  whether  a  private 
right  of  action  can  be  founded  upon  the  violation  of  a  statute  which 
does  not  expressly  confer  such  right,  the  reader  is  referred  to  an  ex- 
haustive note  to  Wolf  v.  Smith,  9  L.E.A.(]Sr.S.)  338,  which  is  gen- 
eral in  its  scope,  and  is  not  coniined  to  master  and  servant  cases.  In 
many  of  the  statutes  discussed  in  the  preceding  five  chapters,  a  right 
of  action  is  expressly  granted  in  the  terms  of  the  statute.  In  respect 
to  such  statutes,  of  course,  no  question  can  arise. 

In  at  least  one  jurisdiction  (Kentucky)  there  is  a  general  statute 
providing  that  the  fact  that  the  statute  violated  was  a  penal  statute 
will  not  bar  an  action  for  personal  injuries  caused  by  such  violation. 

In  a  number  of  statutes,  a  right  of  action  is  given  for  a  "wilful" 
violation  of  the  statute.  This  phrase  is  confined  mainly  to  the  stat- 
utes relating  to  mining,  and  its  meaning  is  discussed  in  §  1882c. 

1911.  Employer  not  rendered  an  insurer  of  Ms  servant's  safety  by  the 
imposition  of  a  specific  duty. — It  has  been  laid  down  that  statutes  of 
the  kind  under  discussion  do  not  operate  so  as  to  render  the  employ- 
er an  insurer  of  his  servant's  safety  in  respect  to  the  performance  of 
the  duty  imposed  by  the  statute ;  ^  and  that  his  liability  for  a  breach 


defendant's  negligence  was  the  cause  of 
the  injury;  such  as  an  ordinance  limit- 
ing the  speed  of  vehicles,  forbidding 
that  passengers  be  allowed  on  the  front 
platform  of  a  street  car  with  the  motor- 
man,  requiring  unattended  horses  to  be 
tied  in  the  street,  and  the  like.  In  such 
cases  the  accident  might  still  have  hap- 
pened if  the  vehicles  were  going  slower, 
if  the  motorman  had  no  one  to  distract 
him,  or  the  horse  had  been  tied;  so 
that  the  violation  cannot  be  said  as 
matter  of  law  to  have  caused  the  acci- 
dent, but  is  only  a  fact  ('some'  evi- 
dence) to  be  considered  with  the  other 
evidence  by  the  jury.  But  if  the  jury 
are  able  to  say  that  the  violation  alone 
caused  the  accident,  then  it  alone  suf- 
fices to  require  a  verdict  for  the  plain- 
tiff; and  where  the  same  may  be  ruled 
as  matter  of  law,  the  jury  have  nothing 
to  do  except  assess  the  damagres.  If 
this  phrase  'some'  evidence  has  been  ap- 
plied to  cases  not  of  this  kind,  it  has 
been  by  inadvertence;  and  we  have  cer- 
tainly arrived  at  a  time  when  law 
should  no  longer  be  made  by  or  rest 
upon  inadvertences." 

lAntioch  Coal  Co.  v.  Rockey   (1907) 
169  Ind.  247,  82  N.  E.  76;   McDaniels 


V.  Boifle  Min.  Co.  (1905)  110  Mo.  App. 
706,  712,  85  S.  W.  679;  London  &  W.  A. 
Exploration  Go.  v.  Ricci  (1907)  4 
Austr.  C.  L.  R.  617;  Bourgo  v.  White 
(1893)  159  Mass.  216,  34  N.  E.  191; 
Consolidated  Coal  Co.  v.  Scheller 
(1891)  42  111.  App.  619;  Colliott  v. 
American  Mfg.  Co.  (1897)  71  Mo.  App. 
163.  In  the  last-cited  case  the  court, 
in  discussing  the  Missouri  provision 
with  respect  to  the  guarding  of  machin- 
ery, stated  its  conclusions  as  follows : 
"The  guards  required  are  safe  and  se- 
cure ones,  such  guards  as  will  protect 
the  employee  from  contact  with  the  ma- 
chinery by  the  use  of  ordinary  prudence 
and  caution  on  his  part.  We  do  not 
think  the  purpose  of  the  legislature  was 
to  make  the  master  an  insurer  of  the 
safety  of  the  servant,  but  it  was  its 
evident  purpose  to  increase  the  degree 
of  care  required  by  the  common  law. 
The  guards  he  is  required  to  provide 
are  such  as  will  protect  the  employee 
using  ordinary  care  against  all  dangers 
that  can  be  foreseen  by  ordinary  human 
foresight;  but  the  master  is  not  re- 
quired to  guard  against  the  negligence 
of  the  employee,  nor  against  such  dan- 
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of  such  a  duty  is  not  absolute,  but  conditional  upon  his  being  charge- 
able with  notice  that  the  provisions  of  the  statute  have  not  been  com- 
plied with.^ 

It  has  been  said  by  one  judge  that  the  Michigan  statute  which  pro- 
hibits the  employment  of  any  but  competent  and  trustworthy  engi- 
neers to  operate  hoisting  machines  in  mines  abrogates  the  common- 
law  rule  as  to  the  exercise  of  ordinary  care,  and  makes  the  mine 
owner  in  effect  the  insurer  of  such  competency  and  trustworthiness.* 
Although  this  view  was  expressed  in  the  prevailing  opinion,  a  ma- 
jority of  the  court  dissented  from  this  proposition. 

It  is  a  general  rule  that  the  master  is  not  liable  for  injuries  to  his 
servants,  notwithstanding  he  has  violated  a  statute,  unless  such  vio- 
lation is  the  proximate  cause  of  the  injury.* 


gers  or  accidents  as  no  human  knowl- 
edge or  experience  could  anticipate." 
Under  §  18  of  the  labor  law  a  master 

is  not  an  insurer  of  an  employee  while 
working  on  a  scaffold.  Pettersen  v, 
Rahijen's    American    Composition    Co. 

(1908)  127  App.  Div.  32,  111  N.  Y. 
Supp.  329. 

A  minor  cannot  recover  in  an  action 
under  N.  Y.  Laws  1876,  chap.  322,  "To 
Prevent  and  Punish  Wrongs  to  Chil- 
dren," unless  the  master  is  guilty  of 
some  specific  negligence.  Hence,  -a.  mas- 
ter who  hires  a  boy  of  fifteen  to  work 
at  a  stamping  machine  is  not  responsi- 
ble for  such  personal  injuries  as  lie  may 
receive  after  proper  precautions  have 
been  taken  and  adequate  instructions 
given.     Hayes  v.  Bush  &  D.   Mfg.   Co. 

(1886)   102  N.  Y.  648,  5  N.  E.  784. 

The  existence  of  a  chute  leading  into 
the  basement  of  a  building,  almost  un- 
der the  lower  end  of  a  fire  escape,  so  as 
to  create  danger  that  persons  using  the 
fire  escape  may  fall  into  the  basement, 
will  not  charge  the  owner  of  thp  build- 
ing, on  the  ground  of  negligence,  with 
liability  for  the  death  by  fire  of  an 
employee,  which  was  not  in  any  respect 
caused  by  such  chute.  Pauley  v.  Steam 
Gauge  d  Lantern  Co.  (1892)  131  N.  Y. 
SO,  35  L.E.A.  194,  29  N.  E.  999. 

A  manufacturer  making  use  of  ele- 
vators is  not  compelled,  under  Mass. 
Stat.  1882,  chap.  208,  amending  Mass. 
•Pub.  Stat.  chap.  104,  §  14,  providing 
that  all  elevators,  cabs,  or  cars  shall  be 
provided  with  some  suitable  mechanical 
device,  to  be  approved  by  the  state  in- 
spector of  factories  and  public  build- 
ings, whereby  the  cabs  or  cars  will  be 


"securely  held  in  the  event  of  accident," 
to  provide  an  arrangement  that  will 
surely  and  securely  hold  the  car  in 
every  circumstance,  but  only  some  de- 
vice, to  be  approved  by  the  inspector, 
designed  for  the  purpose  of  securely 
holding  the  cab  in  case  of  accident. 
Bourgo  v.  White  (1893)  159  Mass.  216, 
34  N.  E.  191. 

2  Mulhern  v.  Lehigh  Valley  Coal  Co. 
(1894)  161  Pa.  270,  28  Atl.  1087  (de- 
cision as  to  Pennsylvania  mine  law  of 
1885,  requiring  that  a  person  employed 
at  an  engine  shall  be  a  sober  and  com- 
petent person). 

See,  however,  the  North  Carolinri 
eases  cited  in  §  1599,  note  5,  ante. 

3  McAlvay,  J.,  in  Layzell  v.  J.  E. 
Somers  Coal  Go.  (1909)  156  Mich.  268. 
117  N.  W.  179,  120  N.  W.  996. 

*  liosan  V.  Big  Muddy  Coal  &  Iron 
Go.  (1906)  128  111.  App.  128;  Carter- 
ville  ii  H.  Goal  Co.  v.  Moake  (1906) 
128  111.  App.  133;  Paietta  v.  Illinois 
Zinc  Co.  (1910)  153  111.  App.  506; 
King  v.  Laycoclc  Pourer  Souse  Co. 
(1910)  46  Ind.  App.  420,  92  N.  E.  741; 
Monson  v.  La  France  Copper  Co.  (1909) 
39  Mont.  50,  133  Am.  St.  Rep.  549,  10.1 
Pac.  243;  Conroy  v.  Achen  (1906)  110 
App.  Div.  48,  96  N.  Y.  Supp.  530: 
Genovesia  v.  Pelham  Operating  Co. 
(1909)  1.30  App.  Div.  200,  114  N.  Y. 
Supp.  646 ;  Christner  v.  Cumberland  rf- 
E.  L.  Coal  Co.  (1892)  146  Pa.  67,  23 
Atl.  221;  Davis  v.  Pennsylvania  Goal 
Co.   (1904)  209  Pa.  153,  58  Atl.  271. 

In  order  to  render  the  employer  lia- 
ble to  a  civil  action,  it  is  incumbent  on 
the  plaintiff  to  make  out  the  causal 
connection  between  the  omission  to  pro- 
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1912.  Parties  entitled  to  bring  actions.— Under  the  miners'  act 
(Sandels  &  H.  Dig.  §§  5051,  5058)  which  provides  that  "for  any  in- 
jury to  persons  or  property  occasioned  by  wilful  violation  of  this  act, 
a  right  of  action  shall  accrue  to  the  party  injiired  for  any  direct  dam- 
ages sustained  thereby,"  a  cause  of  action  does  not  survive  in  favor 
of  the  next  of  kin  of  an  infant  under  the  age  of  fourteen  years,  killed 
while  employed  in  violation  of  the  act.'^ 

The  Illinois  mines  and  mining  act  does  not  give  a  cause  of  action 
to  the  children  of  a  miner  killed  because  of  the  mine  owner's  viola- 
tion of  the  act,  while  the  widow  is  living,*  nor  does  it  give  a  cause  of 
action  to  the  administrator.* 

The  Indiana  statute,  Burns's  1901,  §  7473  (Acts  1891,  p.  57,  § 
13),  gives  a  right  of  action  to  the  widow,  children,  parents,  and  de- 
pendents of  a  miner  killed  in  a  coal  mine  because  of  the  owner's  vio- 
lation of  the  mining  laws;  this  act  was  not  repealed  by  Acts  1899,  p. 
405,  providing  generally  that  the  personal  representatives  of  a  per- 
son whose  death  was  caused  by  a  wrongful  act  may  maintain  an  ac- 
tion therefor ;  *  and  it  has  been  held  that  no  action  lies  in  behalf  of 
the  personal  representatives  of  a  miner  killed  by  a  violation  of  such 
laws.^ 

Under  the  Kansas  statute  (Gen.  Stat.  1909,  §§  4676-4683)  a 
father  cannot  recover  for  injuries  to  his  minor  son,  caused  by  the  em- 
ployer's violation  of  the  statute  requiring  machinery  to  be  guarded.® 

Under  Missouri  Kev.  Stat.  1899,  §  8820,  which  gives  a  right  of  ac- 
tion to  any  person  standing  in  any  one  of  the  following  relations  to 
the  "person  so  killed,"  i.  e.,  that  of  widow,  lineal  heirs,  adopted  chil- 
dren, or  dependent  upon  him  for  support,  a  mother  who  is  depend' 

vide   the   statutory  safeguards  and  the  ^  Hart    v.     Penwell     Coal    Min.     Go. 

injury     complained     of.       Oarnahan    v.  (1908)   146  111.  App.  155. 

Robert    Simpson    Go.     (1000)     32    Ont.  ^  McGray  v.  Moiceaqua   Coal   Min.   d 

Rep.  328.  Mfg.    Co.     (1909)     149    111.    App.    565: 

No   recovery    can   be    had   under   the  Hoover  v.  Empire  Coal  Co.   (1909)    349 

English    factory    act    of    1878    for    the  111.  App.  258. 

death    of    a   child,   caused   by   her    own  *  Collins   Coal   Co.  v.  Hadley    (1906) 

deliberate  act  in  removing  a  board  set  38  Ind.  App.  637,  75  N.  E.  832,  78  N.  E. 

up  for  the  special  purpose  of  guarding  353. 

moving  machinery,  even  though  her  em-  6  L.   T.  Dickason  Coal  Co.  v.   Unver- 

ployment  under  the  circumstances  wa.o  ferth    (1902)    30  Ind.  App.  546,   66  N. 

a  violation  of  the  act.     Between  such  E.  759;  Boyd  v.  Brazil  Coal  Co.  (1900) 

violation  and  such  an  accident  there  is  25  Ind.  App.  157,  50  N.  E.  368,  57  N. 

no  legal   connection.     Morris  v.  Boase  E.    732;     Collins    Goal    Go.    v.    Hadley 

SpimUng  Go.   (1895)    22  Sc.  Sess.  Cas.  (1906)   38  Ind.  App.  637,  638,  75  N.  E. 

4th  series,   336,   32   Scot.  L.   R.  243,  2  832,  78  N.  E.  353. 

Scot   L   T   483  ®  Gibson  v.  Kansas  City  Packing  Bom 

i  Kansas   &  >.    Coal    Co.   v.    Oahsky  Co.   (1911)    85  Kan.  346,  116  Pac.  502, 

(1902)    70  Ark.  434,  66  S.  W.  916.  Ann.  Cas.  1912  D,  1103. 
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ent  upon  a  son  for  support  may  maintain  an  action  for  his  death 
caused  by  a  violation  of  the  mining  act.''  But  she  must  by  her  pe- 
tition bring  herself  within  the  statutory  requirements,  or  it  will  be 
held  that  the  petition  does  not  state  a  cause  of  action.*  Under  this 
statute  children  can  maintain  an  action  only  where  no  widow  sur- 
vives, or  where  she  dies  within  twelve  months,  the  period  limited  for 
bringing  the  action.®  That  the  widow  was,  at  the  time  of  the  miner's 
death,  living  in  open  adultery  with  another  man,  does  not  give  the 
surviving  children  any  cause  of  action.^" 

Under  the  Pennsylvania  anthracite  coal  mines  act  (act  June  2, 
1891,  P.  L.  176),  a  mother  has  a  cause  of  action  for  the  death  of  a 
son,  caused  by  the  failure  of  the  mine  owner  to  comply  with  the  re- 
quirements of  the  statute,  although  she  had  married  again,  and  the 
son  was  living  with  his  stepfather  and  his  mother.^^ 

The  owner  of  a  mill  owes  the  statutory  duty  to  guard  dangerous 
machinery,  not  only  to  his  servants,  but  to  a  servant  of  an  independ- 
ent contractor,  when  such  servant  is  employed  in  the  mill  about  such 
dangerous  machinery  with  the  owner's  knowledge,  and  where  the  in- 
dependent contractor  has  no  control  over  such  machinery.^^ 

1913.  Parties  liable.—  The  duty  imposed  by  the  Pennsylvania  act 
of  June  11,  1879  (P.  L.  128),  to  erect  fire  escapes  in  certain  fac- 

'  Bowerman  v.  Lackawanna  Min.  Co.    wife,  parent,  and  child.    The  designated 

(1902)  98  Mo.  App.  308,  71  S.  W.  1062.    parties,  if  living,  are  joint  beneli'eiaries 

8  Barron  v.  Missouri  Iiead  &  Zinc  Go.    in   the   right    of   action.      Each   named 

(1903)  172  Mo.  228,  72  S.  W.  534.  beneficiary  has  a  separate,  independent 

9  Poor  V.  Watson  (1902)  92  Mo.  App.  interest.  The  executor  or  administrator 
89.  brings   the   action   in   the  name   of  the 

10  Cole  V.  Mayne  (1901)  122  Fed.  836.  beneficiary,  for  his  or  her  proportion, 
The  court  said:  "It  is  true  that  the  and  the  jury  makes  the  apportionment 
Queen's  bench,  in  Stimpson  v.  Wood  on  the  basis  of  compensation,  depend- 
(1888)  59  L.  T.  N.  S.  218,  57  L.  J.  Q.  ent  upon  the  relation  of  dependence  and 
B.  N.  S.  484,  36  Week.  Rep.  734,  52  expectancy  of  the  beneficiary  in  the  life 
J.  P.  822,  held,  under  Lord  Campbell's  of  the  deceased.  But  under  a  statute 
act,  in  an  action  brought  at  the  relation  like  the  one  in  question,  givinfr  a  sole 
of  the  widow  of  the  deceased,  to  recover  right  of  action  to  a  designated  person, 
damages  for  his  death,  that  she  could  eo  nomine,  to  the  exclusion  of  other 
not  recover,  where,  at  the  time  of  the  designated  beneficiaries,  so  long  as  the 
husband's  death,  she  was  living  apart  first  in  right  under  the  statute  is  liv- 
from  him,  and  in  open  adultery  with  ing,  no  misconduct  of  such  preferred 
another.  This  was  based  on  the  theory  person  constitutes  a  disqualification  to 
that  the  design  of  that  act  was  to  se-  maintain  the  action,  unless  imposed  by 
cure  compensation  to  those  who  by  law  the  legislature  which  gives  the  right." 
were  entitled  to  support  from  the  de-  H  GWilla  v.  Lehigh  Valley  Coal  Co. 
ceased,  or  had  reasonable  ground  of  (1905)  28  Pa.  Super.  Ct.  11. 
expectation  of  support  at  his  hands  18  _ffa««  v.  J.  Neils  Lumier  Co. 
while  living.  There  is  a  radical  differ-  (1911)  114  Minn.  466,  36  L.R.A.(N.S.) 
ence  between  Lord  Campbell's  act  and  269,  131  N.  W.  643  (headnote  by  the 
the   statute   under   consideration.      The  court) . 

former  is  for  the  benefit  of  the  husband. 
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Tories,  etc.,  attaches  to  the  owner  who  occupies  the  premises  and 
places  the  operatives  in  a  position  of  danger,  and  enjoys  the  benefit 
■of  their  services.^  So  it  has  been  held  that  the  Ohio  statute  (Kev. 
•Stat.  §  2573,  as  amended  April  19,  1893,  80  O.  L.  188)  does  not 
impose  upon  the  owner  in  fee  of  a  building  the  duty  of  providing  ex- 
its when  such  owner  is  not  in  the  possession  or  control  thereof,  al- 
though his  tenant,  who  is  in  possession  and  control,  may  use  the 
.building  as  a  factory  or  workshop.**  But  the  wording  of  the  statutes 
is  such  as  clearly  to  impose  the  duty  to  erect  fire  escapes  upon  the 
■owner  in  fee  of  the  building.' 

Section  7  of  the  Illinois  act  imposes  the  duty  of  guarding  the 
shaft  of  hoisting  machinery  used  in  the  construction  of  buildings 
-upon  both  the  owner  and  the  contractor,  so  far  as  any  civil  liability 
is  concerned.*     A  similar  view  is  taken  of  the  New  York  statute.® 


iSchott  V.  Harvey  (1884)  105  Pa, 
222,  51  Am.  Rep.  201;  Keely  v.  O'Gon- 
Mer  (1884)   106  Pa.  321. 

8  Lee  V.  Smith  (1885)  42  Ohio  St. 
458,  51  Am.  Rep.  839. 

3  In  Landgrafv.  Kuh  (1901)  188  111. 
484,  59  N.  E.  501,  it  was  held  that  the 
•owner  of  a  building  is  not  relieved  from 
liability  for  failure  to  provide  fire  es- 
-capes  by  the  fact  that  a  portion  of  the 
ibuilding  was  occupied  by  tenants. 

See  also  Arms  v.  Ayers  (1901)  192 
111.  601,  58  L.R.A.  277,  85  Am.  St.  Rep. 
•357,  61  N.  E.  851. 

In  Carrigan  v.  Stillwell  (1903)  97 
Me.  247,  61  L.R.A.  163,  54  Atl.  389,  it 
-was  held  that  the  owner  of  a,  building 
required  by  statute  to  be  provided  with 
fire  escapes  is  not  relieved  from  liabili- 
ty for  not  complying  with  the  statute 
by  the  fact  that  the  building  was  in 
possession  of  a  tenant,  where  the  stat- 
ute requires  notice  to  be  given  to  him 
in  case  the  premises  are  found  to  be 
-unsafe,  and  imposes  a  penalty  upon  him 
for  failure  to  comply  with  recommenda- 
tions in  regard  thereto. 

Under  the  New  York  statute  the  duty 
-of  providing  fire  escapes  is  placed  upon 
the  owner  of  the  building,  and  not  upon 
the  one  who  occupies  it  as  a  manufacto- 
-ry.  Ahrayan  v.  Manufacturers'  Nat. 
Bank  (1888)   16  N.  Y.  S.  R.  750. 

4  Olaify  V.  Chicago  Dock  &  Canal  Go. 
<1911)    249  111.  210,  94  N.  E.  551. 

SConroy  v.  Acken  (1906)  110  App. 
TDiv.  48,  96  N.  Y.  Supp.  530. 

An  owner  engaged  in  the  construction 
of  a  building  through  the  instrumental- 


ity of  several  difi'erent  independent  con- 
tractors is  liable  for  an  injury  sus- 
tained by  an  employee  of  a  contractor 
by  falling  through  an  unguarded  ele- 
vator shaft,  under  a  statute  providing 
that  "the  contractors  or  owners  shall 
cause  the  shafts  or  openings  in  each 
floor  to  be  inclosed  or  fenced  in  on  all 
sides  by  a  barrier,"  since  the  use  of  the 
word  "or"  in  the  phrase  "contractors 
or  owners"  was  not  intended  to  impose 
the  duty  upon  the  contractor  or  owner 
severally,  accordingly  as  one  or  the 
other  should  have  the  work  in  charge, 
but  should  be  construed  as  imposing 
the  duty  on  both  the  contractor  and 
owner,  and  leaving  it  to  them  to  deter- 
mine which  shall  perform  the  duty  so 
imposed.  Rooney  v.  Brogan  Constr.  Co. 
(1905)  107  App.  Div.  258,  95  N.  Y. 
Supp.  1. 

Upon  an  appeal  from  another  trial  of 
the  above  case,  where  the  question  was 
not  squarely  presented,  the  court  of  ap- 
peals seemed  inclined  to  modify  this 
construction  of  the  statute,  in  the  fol- 
lowing language:  "Whether,  from  the 
language  used,  the  legislature  intended 
that  the  duty  of  such  protection  should 
rest  upon  both  owners  and  contractors, 
irrespective  of  the  question  of  the  con- 
trol of  the  building,  in  my  opinion,  is 
open  to  grave  doubt.  If  the  question 
were  actually  presented  by  this  case,  I 
should  hesitate  to  hold  that  proposi- 
tion. It  would  seem  the  more  reason- 
able construction  of  the  statute  to  hold 
that  the  statutory  duty  was  imposed 
only  upon  the  person  who  had  the  pos- 
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The  owner  of  a  hoisting  elevator  who  rents  it  to  a  contractor  engaged 
in  the  construction  of  a  house,  and  who  furnishes  the  engineer  to- 
run  the  same,  is  not  the  "owner  or  contractor"  within  the  statute.®' 

The  obligations  imposed  by  the  Quebec  industrial  establishments- 
act  are  imposed  upon  the  person  who  maintains  the  establishment, 
not  upon  an  owner  who  transfers  to  another  person  by  lease,  assign- 
ment, or  otherwise,  the  right  to  operate  it.'' 

Where  a  mine  owner  engages  a  contractor  to  open  the  mine,  but  re- 
serves to  himself  the  control  of  the  hoisting  machinery,  he  is  liable- 
for  injuries  to  a  servant  of  the  contractor,  resulting  from  a  failure  to- 
provide  the  cage  with  a  spring  catch,  as  required  by  statute.' 

One  who  has  a  contract  for  the  operation  of  a  lath  mill  by  the- 
piece,  with  power  to  employ  other  men,  who  are  to  be  paid  by  the 
mill  owner  out  of  the  amount  due  thereunder,  is  not  an  independent 
contractor,  so  as  to  relieve  the  owner  from  liability  for  failure  to- 
safeguard  the  mill  machinery.^ 

An  employee  of  the  lessee  of  a  building  may  maintain  an  action 
against  the  owner  of  the  building  for  injuries  caused  by  the  latter's 
failure  to  guard  the  wheel  hole,  pulley,  and  cable  of  a  freight  elevator- 
maintained  in  the  building.^" 

LTpon  the  question  when  is  a  person  deemed  to  be  an  "occupier"  of 
a  factory,  so  as  to  be  charged  with  the  duty  of  complying  with  the- 
requirements  of  the  factory  acts,  see  §  1873,  ante. 

session  and  control  of  the  building,  and  so  furnish  and  operate  the  machinery, 
that  the  duty  was  jointly  imposed  only  which  he  knows  will  be  used  for  a  spe- 
where  both  owner  and  contractor  could  cific  purpose  in  performing  his  part  of 
exercise  control.  The  use  of  the  dis-  the  contract  with  the  contractor  in 
junctive  particle  'or'  suggests  a  possi-  opening  and  operating  his  mine,  the 
ble  alternative.  If  the  work  was  being  law,  in  the  absence  of  any  such  stat- 
performed  by  an  independent  contractor  utory  requirement,  would  impose  upon, 
whose  contract  gave  liim  the  exclusive  him  the  duty  of  providing  reasonably 
control  of  the  building  until  completed,  safe  machinery  and  appliances;  and  a»- 
I  should  doubt  whether  the  owner  was  to  that  the  relation  of  master  and  serv- 
intended  to  be  held  responsible  for  a  ant  existed  between  him  and  the  plain- 
compliance  with  the  requirement.^  of  the  tiff  employed  in  mining  in  this  shaft." 
labor  law.  But  I  do  not  think  that  9  Barclay  v.  Puget  Sound  Lumber  Co.. 
the  request  presented  the  question,  and  (1908)  48  Wash.  241,  16  L.R.A.  (N.S.) 
therefore  we  should  not  determine  it."  140,  93  Pac.  430. 

Rooney  v.   Brogan   Constr.   Co.    (1909)        10  Tvedt  v.  Wheeler   (1897)   70  Minn„ 

194  N.  Y.  32,  86  N.  E.  814.  161,  72  N.  W.   1062.     The  court  said: 

6  Anderson  v.  Pelhmn   Hod  Elevating  "The   purpose   of   the  statute   is   plain.. 

Co.  129  App.  Div.  639,  113  N.  Y.  Supp.  It   was   intended   to   guard   human   life- 

989.  and   protect   human  bodies   from   being 

"!  Julien  V.  Dupre    (1908)    Rap.  Jud.  mangled.      It    is    a    police    regulation,. 

Quebec  35  S.  C.  412.  founded  upon  sound  public  policy,  ancf 

8  Fell  V.  Rich  Hill  Coal  Min.  Co.  courts  ought  not  to  strain  or  restrict 
(1886)  23  Mo.  App.  216.  The  court  by  construction  its  language  so  as  to- 
said:     Where  the  owner  "undertakes  to  impair  its  useful  operation.     It  should? 
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B.  Penal  liability  of  delinquent  employee,  enfoecement  of. 

1915.  Generally.— By  the  express  terms  of  almost  all  enactmenta 
which  belong  to  the  class  discussed  in  the  preceding  five  chapters, 
some  penal  consequence  is  attached  to  the  non-performance  of  the 
duties  imposed.  On  general  principles  it  is  clear  that  only  the  pen- 
alty which  is  specifically  mentioned  in  the  given  enactment  can  he 
imposed  upon  a  delinquent  employer,  unless  his  delinquency  happens 
to  have  been  of  such  a  nature  as  to  involve  also  the  breach  of  some 
other  statute  which  has  no  relation  to  his  duties  as  an  employer. 
Thus  it  has  been  held  that  the  breach  of  a  provision  which  declares- 
it  to  be  a  misdemeanor  for  the  oificers  and  agents  of  certain  specified 
corporations  to  exact  more  than  a  certain  number  of  hours'  work 
from  employees  does  not  constitute  a  ground  for  the  forfeiture  of  the 
corporate  charter.^ 

In  order  to  enforce  a  penalty  for  the  violation  of  a  statute,  the 
terms  thereof  imposing  such  penalty  must  be  clear  and  definite.* 
And  no  offense  should  be  held  to  be  committed  where  there  is  no  rea- 
sonable or  fair  ground  for  holding  that  anything  in  contravention  of 
the  statute  has  actually  happened.'     It  has  been  laid  down  that  a 

be  construed  so  as  to  effectuate  the  wise  (1888)  15  R.  I.  112,  23  Atl.  63,  it  was. 
and  humane  purposes  of  its  enaptment.  held  that  R.  I.  P.  L.  1878,  chap.  688, 
While  the  statute  does  not  impose  the  §  23,  was  too  Indefinite  and  uncertain 
duty  of  guarding  such  appliances  upon  to  impose  a  criminal  liability  upon  the 
the  owner  by  name,  its  terms  being  owner  of  a.  building  for  not  furnishing 
positive  and  sweeping  that  such  appli-  either  fire  escapes  or  stairways  before 
ances  shall  be  so  guarded,  yet  there  is  the  inspector  of  buildings  required  it. 
no  reason  why  the  owner  of  a  building  This  decision  was  followed  in  McCul- 
should  not  be  required  to  comply  with  loch  v.  Ayer  (1899)  96  Fed.  178,  which 
the  statute,  as  to  such  dangerous  ap-  construed  the  Illinois  statute,  and  held 
pliances  as  are  a  part  of  his  building,  that  the  duty  of  determining  upon 
before  he  delivers  the  possession  of  the  whom,  as  between  landlord  and  the  ten- 
building  to  his  lessee;  and  we  so  hold,  ant,  the  duty  of  erecting  a,  fire  escape 
The  duty,  in  the  first  instance,  rests  rested,  was  vested  in  the  inspector,  and 
upon  the  owner  to  construct  guards  until  he  has  designated  such  person  the 
about  such  appliances,  even  if  it  should  court  cannot  determine  that  either  an 
be  held  that  the  continuous  duty  rests  owner,  lessee,  or  occupant  is  liable  by 
upon  the  lessee  to  keep  them  guarded  reason  of  the  failure  to  comply  with 
while  they  are  in  his  exclusive  posses-  the  statute, 
sion  and  control."  ^  Paterson  v.  Duke  (1904)   6  Sc.  Sess. 

1  People     V.     Atlantic    Ave.     R.     Co.  Cas.  5th  series,  53. 

(1891)  125  N.  Y.  513,  26  N.  E.  622  (N.  In  a  prosecution  under  5  &  6  Vict. 
Y.  Laws  1887,  chap.  529 ) .  The  ground  chap.  99,  forbidding  the  employment  of 
on  which  the  decision  was  based  is  that  women  in  mines,  it  was  testified  that 
the  breach  of  the  statute  was  not  an  two  women  had  been  seen  lowering  par- 
offense  against  "the  act  by  or  under  ties  into  the  pit.  This  was  held  to  be 
which  it  was  created,  altered,  or  re-  insufficient  evidence  to  charge  the  per- 
newed,  or  an  act  amending  the  same."  son  operating  the  mine  with  knowledge 

2  In  Maker  v.  Slater  Mill  d  Power  Co.  of  the  breach  of  the  statute,  though  a 
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crimiuial  statute  is  not  to  be  extended  by  judicial  construction.*  Such 
statutes  are  to  be  strictly  construed ;  but  they  will  be  so  construed  as 
to  carry  out  their  evident  purpose.^ 

It  has  been  laid  down  that  an  action  by  the  United  States  to  en- 
force a  penalty  for  the  violation  of  the  safety-appliance  act  is  a  civil 
action,  and  consequently  a  decision  thereon  is  reviewable  on  a  writ  of 
error,  at  the  instance  of  the  United  States.^  Such  a  review  cannot 
be  considered  as  putting  the  defendant  twice  in  jeopardy.'' 

Penalties  have  been  enforced  under  the  circumstances  noted  be- 
low.* 

1916.  Persons  liable. —  Upon  the  general  question  of  the  criminal 
liability  of  a  servant  for  his  own  acts  as  such  servant,  see  chapter 
cxii.,  subtitle  A,  post.    A  few  cases  involving  this  question  in  rela- 


diflferent  conclusion  would  have  been 
justifiable  if  it  had  appeared  that  what 
had  occurred  was  habitual  or  custom- 
ary. Reg.  V.  Handley  (1864)  9  L.  T. 
N.  S.  827. 

estate  V.  Erickson  (1907)  45  Wash. 
441,  88  Pac.  840  (not  a  violation  of 
statute  to  refuse  to  pay  a  fee  for  in- 
spection of  factory  by  state  official  on 
his  own  initiative,  where  the  provision 
as  to  payment  of  fee  appeared  from  a 
consideration  of  the  statute  as  a  whole 
to  apply  only  when  the  inspection  was 
made  at  the  request  of  the  owner  or^  of 
one  of  his  employees ) . 

An  employer  is  not  liable  to  criminal 
prosecution  or  to  an  action  for  injuries 
by  an  employee,  under  Mass.  Pub.  Stat. 
chap.  104,  until  he  has  received  notice 
from  an  inspector,  as  required  by  §  32 
of  that  chapter.  Foley  v.  Pettee  Mach. 
Worlcs  (1889)  149  Mass.  294,  4  L.R.A. 
51,  21  N.  E.  304. 

iHoffmeyer  v.  State  (1906)  37  Ind. 
App.  526,  77  N.  E.  372. 

6  United  States  v.  Louisville  cf  2V.  R. 
Co.  (1909)  93  C.  C.  A.  58,  167  Fed.  306. 

7  United  States  v.  Illinois  C.  R.  Co. 
95  C.  C.  A.  628,  170  Fed.  542. 

8  In  one  case  it  was  held  that  an  in- 
dictable infraction  of  the  spirit  of  an 
act  prohibiting  the  employment  of  fe- 
males in  places  where  intoxicating  li- 
quors are  sold  was  shown,  where,  imme- 
diately upon  the  passage  of  the  act,  the 
proprietress  of  a  saloon  discharged  her 
female  employees  and  entered  into  a 
partnership  with  them.  Walter  v.  Com. 
(1878)  88  Pa.  137,  32  Am.  Rep.  429. 
In  this  case  it  was  laid  down  that  an 


indictment  under  the  act  need  not  show 
that  the  employee  was  within  the  pro- 
viso as  to  a  wife  or  daughter  of  the 
employer. 

By  §  2  of  the  act  of  April  29,  1897, 
the  object  of  which,  as  stated  in  the 
title,  is  to  regulate  the  employment, 
and  provide  for  the  health  and  safety 
of  men,  women,  and  children  in  "manu- 
facturing establishments,  mining  indus- 
tries, laundries,  renovating  works,  and 
printing  offices,"  it  is  provided  that  no 
child  under  thirteen  years  of  age  shall 
be  employed,  nor  any  child  under  six- 
teen, unless  his  parent  or  guardian  files 
an  affidavit  stating  his  age;  nor  any 
child  under  sixteen,  who  cannot  read 
and  write,  unless  he  presents  a  certiii- 
cate  (signed  by  one  other  of  the  parties 
specified),  showing  that  he  has  attend- 
ed school  during  the  preceding  year  for 
sixteen  weeks.  An  indictment  under 
this  act  is  sufficient  in  form  when  the 
offense  charged  is  set  out  in  the  exact 
words  of  the  act.  Com.  v.  Beatty 
(1900)    15  Pa.  Super.  Ct.  5. 

A  bucket  3  feet  in  diameter,  3  feet 
deep,  and  capable  of  holding  four  men, 
with  no  protector  overhead  and  without 
a  guard,  swinging  from  side  to  side,  and 
striking  the  sides  and  timber  of  the 
shaft  when  being  raised  or  lowered,  does 
not  comply  with  the  act  of  June  2,  1891, 
§  3,  requiring  a  cage  with  the  necessary 
buntings  and  guides,  in  the  second  open- 
ing of  a  shaft,  with  hand  rails  and  effi- 
cient safety  catches,  and  a  sufficient 
cover  overhead.  Com.  v.  Elh  Hill  Coal 
&  I.  Co.  (1898)  4  Lack.  Legal  News,  80. 
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tion  to  tlie  statutes  reviewed  in  the  preceding  fire  chapters  may  be 
noticed  here.^ 

One  who  has  paid  the  proper  fee  for  registration  cannot  be  pro- 
'Ceeded  against  as  the  occupier  of  an  unregistered  factory,  though  his 
return  of  particulars,  erroneously  stating  the  numbel*  of  persons  em- 
ployed, would  indicate  that  he  should  pay  a  further  fee.* 

The  enactments  with  which  we  are  at  present  concerned  are  usually 
-expressed  in  such  terms  as  to  show  that  the  legislature  intended  to 
■cast  the  responsibility  for  their  observance  on  the.  employer  alone. 
But  it  is  obviously  just  that,  in  cases  where  the  establishments  to 
which  the  statutes  apply  are  intrusted  to  the  management  of  agents, 
ihey  also  should  be  required  to  answer  for  breaches  of  the  law  which 
are  due  to  their  acts  of  omission  or  commission.  This  subject  has 
been  dealt  with  in  one  of  the  provisions  of  the  English  factory  act 
■of  1901. 

By  §  140  it  is  declared  that,  where  an  offense  for  which  the  occupier  of  a 
factory  or  workshop  is  liable  under  the  act  to  a  fine  has  in  fact  been  committed 
■by  some  agent,  servant,  workman,  or  some  other  person,  that  agent,  etc.,  shall  be 
liable  to  the  like  fine  as  if  he  were  the  occupier. 

The  doctrine  that  the  effect  of  most  of  the  enactments  which  belong 
to  the  classes  considered  in  this  chapter  creates  duties  of  a  positive, 
non-delegable  description  does  not  seem  to  have  been  ever  questioned. 
Prom  such  a  doctrine  it  is  a  necessary  deduction  that  those  parties 
■are  liable  as  for  a  breach  of  the  statutes  although  the  persons  im- 
mediately responsible  may  have  been  their  agents.  Thus  it  has  been 
held,  with  reference  to  the  factory  act  of  one  of  the  Australian  states, 
that  an  employer  who  knows  that  his  foreman  is  intending  to  in- 
ifringe  a  provision  which  forbids  the  employment  of  females  for 
more  than  a  specified  number  of  hours,  and  fails  to  take  any  active 
steps  to  prevent  the  infringement,  is  liable  to. the  prescribed  penalty, 

1  Under   the   English    coal    act   1881,       The   certified   manager   of   a   colliery 

^49    (24),  the  manager  of  a  pit  may  mine,  who  has  omitted  to  employ  the 

be  convicted  for  allowing  a  person  under  resources   at   his    disposal   for   the   im- 

the  statutory  age  to  operate  machinery  provement    of    the    ventilation    of    the 

in    it.     Sontar   v.    Clark    (1904)    7    Sc.  mine,   has   committed  an  offense  under 

Sess.   Cas.   5th   series,    (Just.   Cas.)    1.  §    51,    for    which    he    is    liable    to    be 

The  agent  of  a  mine  may  be  convicted  convicted.     Hall  v.  Kopioood  ( 1879 )   49 

of  a  breach  of  regulations  prescribed  in  L.  J.  Mag.  Cas.  N.  S.  17-19,  41  L.  T.  N. 

§§  51,  52  of  the  coal  mines  act  of  1872,  S.  797,  15  Mor.  Min.  Rep.  42. 
although  the  mine  is  under  the  control       i  Ferguson  v.  Van  Breda   (1893)    11 

of    a   duly   certified   manager.     Wynne  New  Zeal.  L.  R.  761. 
V.  Forrester  (1879)   L.  R.  5  C.  P.  Div. 
•361,  48  L.  J.  Mag.  Cas.  N.  S.  140,  40 
L.  T.  N.  S.  524,  27  Week.  Rep.  820. 
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although  he  may  have  given  express  directions  that  the  provision 
should  be  observed.*  But  in  some  of  the  statutes  there  are  provisions 
by  virtue  of  v^hich  employers  are  enabled,  under  certain  circum- 
stances, to  relieve  themselves  from  liability  for  the  delinquencies- 
of  their  agents. 

By  §  141  of  the  English  factory  act  1901,  it  is  provided  that  if,  after  the 
offense  has  been  proved,  the  occupier  proves  (a)  that  he  has  used  due  diligence 
to  enforce  the  execution  of  the  act,  and  (b)  that  the  other  person  had  committed 
the  offense  in  question  without  his  knovirledge,  consent,  or  connivance,  the  other 
person  shall  be  convicted,  and  the  occupier  shall  be  exempt  from  the  fine. 

In  one  case,  it  has  been  held  that  under  the  mines  regulation  act 
(23  &  24  Vict.  chap.  151)  an  owner  of  a  mine  could  be  convicted  of 
a  violation  of  the  rule  that  safety  lamps  should  not  be  given  to  the 
minors  until  they  had  been  examined  and  locked,  where  the  person 
whom  they  had  selected  to  give  out  the  lamps  was  competent,  al- 
though he  did  give  out  unlocked  lamps.* 

It  has  been  held  that  a  member  of  an  employing  partnership  may 
be  convicted  of  an  offense  against  a  factory  act,  although  the  other 
members  are  not  made  parties  defendant.^ 

1917.  Pleading. — A  complaint  under  the  safety-appliance  law  of 
Congress  to  recover  a  penalty  for  hauling  a  car  in  moving  interstate 
traffic  in  violation  of  §  2  (Acts  March  2,  1893,  chap.  196,  27  Stat. 

3  Goodwin   v.    Benderson    (1897)     13  throught  nonobservanee  of  them,  he  may 

Vict.  L.  R.  325,  8  Austr.  L.  T.  190.  be  liable  to  a  civil  action;   but  that  is- 

i  Dickenson  v.  Fletcher  (1873)  L.  R.  not  inconsistent  vpith  the  general  rule 
9  C.  P.  1.  In  the  course  of  the  opinion,  that  no  penalty  is  incurred  in  the  ob- 
it was  said:  "I  think  that  the  general  sence  of  personal  neglect.  The  owner 
principle  on  which  penal  statutes  im-  may  not  be  personally  aware  that  a 
posing  a  penalty  for  neglect  to  do  any  breach  of  the  rules  contained  in  §  10  is 
act  must,  in  the  absence  of  distinct  taking  place.  In  the  case,  for  instance 
words  to  the  contrary,  be  construed,  is,  of  the  3d  rule,  as  to  lamps,  it  is  not 
that  by  neglect  something  in  the  na-  only  possible  that  he  may  not  be  present 
ture  of  personal  or  wilful  neglect  is  when  a  breach  of  such  rule  is  taking 
meant.  It  is  argued  that  that  cannot  place,  but  it  is  absolutely  impossible 
be  the  meaning  in  this  act,  because  by  that  he  can  always  be  present  to  see 
the  10th  section  it  is  enacted  that  the  whether  it  is  carried  out.  It  would  be 
rules  therein  contained  shall  be  observed  straining  the  words  of  this  act,  as  it 
by  the  owner  and  agent,  and  that  the  seems  to  me,  far  beyond  the  limits  which 
effect  is  that,  if  they  are  not,  the  owner  the  general  rules  of  law  and  the  deei- 
and  agent  are  in  default,  even  if  they  sions  have  laid  down  in  the  case  of 
were  personally  no  parties  to  the  penal  enactments,  to  say  that  under 
neglect.  The  answer  to  that  contention  the  mere  word  'neglect'  a  person  is  to 
seems  to  be  sufficiently  given  by  my  be  liable  to  penal  consequences  for  what 
Brother  Brett,  when  he  pointed  out  that  was  wholly  the  default  of  someone  in 
it  was  possible  that  the  legislature  may  his  employ,  and  not  in  any  way  his 
have   enacted   these   rules   as   rules   the  fault." 

owner  or  agent  is   to   cause  to  be   ob-        ^  Goodson    v.    Henderson    (1885)     13 

served,     and     if     an     accident     occurs  Vict.  L.  R.  125,  8  Austr.  L.  T.  190. 
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at.  L.  531,  U.  S.  Comp.  Stat.  1901,  p.  3174,  and  April  1,  1896, 
chap.  87,  29  Stat,  at  L.  85,  U.  S.  Comp.  Stat.  1901,  p.  3175),  relat- 
ing to  automatic  couplers,  is  not  demurrable  (a)  because  it  fails  to 
negative  the  matter  of  the  exception  created  by  the  proviso  to  §  6 
(27  Stat,  at  L.  532,  U.  S.  Comp.  Stat.  1901,  p.  3175,  amended  by 
32  Stat,  at  L.  943,  chap.  976,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
1314)  ;  or  (b)  because  it  only  shows  that  one  of  the  couplers  was 
■out  of  repair  and  inoperative,  and  that  it  was  so  because  the  un- 
•coupling  chain  was  "kinked;"  or  (c)  because  it  fails  to  negative 
the  exercise  of  reasonable  care  on  the  part  of  the  railway  company 
in  maintaining  the  coupler  in  operative  condition;  or  (d)  because, 
although  showing  an  actual  and  substantial  hauling  of  the  car  in 
moving  interstate  traffic,  it  fails  to  specify  how  far  the  hauling  was 
■continued,  or  is  silent  in  respect  of  any  actual  use  of  the  defective 
■coupler.*  It  has  also  been  held  that  the  pleadings  in  such  actions 
should  be  governed  by  the  rules  of  civil  practice.^ 

A  complaint  based  upon  a  violation  of  the  Federal  safety-appliance 
act  is  not  demurrable  upon  the  ground  that  it  showed  that  the  ship- 
ment had  reached  its  destination,  where  the  complaint  averred  that 
the  car  was  being  hauled  "in  and  around"  a  certain  city,  to  which  it 
had  been  consigned,  and  its  meaning  apparently  was  that  the  car 
"was  being  switched  from  yard  to  yard,  in  order  to  be  delivered  at 
the  point  of  its  final  destination.' 

An  indictment  based  upon  a  violation  of  the  provision  in  the  fac- 
tory act  requiring  saws  to  be  guarded  must  contain  an  allegation  that 
it  was  practical  to  guard  the  saw  without  rendering  it  inefficient  for 
■the  use  intended.* 

In  an  action  for  injuries  caused  by  a  breach  of  a  statutory  duty 
it  is  not  necessary  that  the  complaint  should  refer  to  the  title  of  the 
statute  infringed,  or  aver  that  the  defendant's  negligence  was  in 
violation  of  that  statute.  It  is  sufficient  if  it  states  facts  which  bring 
the  case  within  the  provision  in  question.* 

1  United  States  v.  Denver  &  R.  G.  R.  tion  occurred  "on  or  about"  a  particu- 
Co.  (1908)  90  C.  C.  A.  329,  163  Fed.  lar  date  is  not  vague  and  indefinite, 
519   (syllabus  by  the  court).  since  pleading  in  a  civil  suit  need  not  be 

2  United  States  v.  Atlcmtio  Coast  as  specific  in  alleging  dates  as  in  a 
Line  R.  Co.    (1907)    153  Fed.  918.  criminal  proceeding.     Ibid. 

A  suit  under  the   Federal   safety-ap-  3  United  States  v.  Western  &   A.  R. 

pliance  act,  vi^hich  is  in  the  nature  of  a  p^    ^§4  pgj    336. 

penal    action     is    really   an    action    for  ,             ^    ^^             ^^g^                j^^ 

•debt.     Atlantic    Coast   Line   R.    to.   v.  " 

United  States   (1909)    94  C.  C.  A.  35,  25,  93  N.  E.  223. 

168   Fed    175.  ^  Lore  v.  American  Mfg.  Co.    (1901) 

A  complaint  alleging  that  the  viola-  160  Mo.  608,  61  S.  W.  678   (Mo.  act  of 


5966  MASTER  AND  SERVANT.  [chap,  lxxxiia, 

1918.  Defenses  to  penal  actions. — a.  In  general. — The  fact  that  a; 
contract  for  employing  a  minor  in  a  place  where  intoxicating  liquors 
are  sold  was  made  on  Sunday  is  no  defense  to  an  action  for  the  vio- 
lation of  a  statute  forbidding  such  employment.^ 

The  manager  of  a  beer  garden  cannot  be  convicted  of  the  offense 
of  employing  a  minor  in  a  place  where  intoxicating  liquors  are  sold,, 
where  he  made  a  contract  with  an  adult  to  furnish  music  in  the  gar- 
den for  a  gross  sum,  and  did  not  know  the  musicians  employed,  nor 
their  ages,  and  as  soon  as  he  ascertained  that  one  of  them  was  a 
minor,  caused  his  discharge.* 

It  has  been  laid  down  generally  that  no  excuses  are  sufficient  in  a 
suit  for  penalties,  to  relieve  railroads  from  liability  for  lailure  to 
obey  the  Federal  safety-appliance  act.'  Whether  or  not  the  fact  that 
a  safety  appliance  became  defective  so  recently  before  the  accident 
that,  in  the  exercise  of  ordinary  care,  it  could  not  have  been  replaced 
in  time  to  prevent  the  accident,  is  a  defense  to  an  action  for  a  penalty,, 
was  raised,  but  not  decided,  in  one  case.* 

April  20,   1891,  as  to  the  guarding  of  named   in  the  petition  as   to  make   it 
dangerous  machinery).  impossible,  in  the  exercise  of  ordinary- 
See    also   Latapie-Vignaux   v.   Askew  care,  to  replace  or  repair,  that  is  purely 
Saddlery  Go.    (1906)    193  Mo.  1,  91  S.  a  matter  of  defense   if   it  ever  can  be- 
W.  496;   Severson  v.  Kill-Warner-Fitch  asserted    at    all.      It   cannot    be    urged' 
Co.    (1906)    116  App.  Div.  108,  101  N.  in  support  of  a  demurrer  to  the  cause- 
Y.   Supp.   808;    Lohmeyer  v.   St.   Louis  of  action.     If  it  -were  not  so,  it  would 
Cordage   Co.   214   Mo.    685,   113    S.   W.  be  practically  impossible  for  proof  to  be- 
1108.  made  in  any  case  of  a  violation  of  the 
1 8ta.te  V.  Hall,  141  Wis.  30,  123  N.  law.        There    are    approximately    two- 
W.  251.  million  cars  in  use  by  railroads  in  this. 
2  Ibid.  country,  and  if  the  contention  referred 

*  Galveston,  H.  &  S.  A.  R.  Co.  v.  to  is  sound,  it  would  be  necessary,  in; 
Umted  States,  105  C.  C.  A.  422,  183  order  to  sustain  a  cause  of  action  in 
Fed.  579;  Atlantic  Coast  Line  R.  Co.  v.  cases  under  this  act,  that  proof  be 
United  States  (1909)  94  C.  C.  A.  35,  made  that  the  appliance  was  in  a  con- 
168  Fed.  175.  dition  of  unrepair  at  one  time,  that  it 

That  the  railroad  company  exercised  continued   to   be   in   that   condition    of 

reasonable  care  is  no  defense.     United  unrepair   or   in   a  devoloping   condition 

States  V.  Atchison,  T.  d  8.  F.  R.  Go.  of  greater  unrepair  up  to  another  time, 

(1908)   90  C.  C.  A.  327,  163  Fed.  517;  the  lapse  of  the  intervening  time  being- 

Chicago,  M.  £  St.  P.  R.  Co.  v.  United  so  great  as  to  show  a  want  of  ordinary 

States     (1908)     20    L.R.A.(N.S.)     473,  care  on  the  part  of  the  railroad  com- 

91  C.  C.  A.  373,  165  Fed.  423;  Chicago,  pany.     In  the  meantime  the  very  thing 

B.  &  Q.  R.  Co.  v.  United  States  (1909)  to  prevent  which  the  law  was  passed 
95  C.  C.  A.  642,  170  Fed.  556;  United  might  occur;  to  wit,  the  injury  of  an 
States  V.  Southern  P.  R.  Co.   (1909)  94  employee.    The  practical  administration 

C.  C.  A.  629,  169  Fed  407.  of  justice  would  be  denied,  and  the  real 

*  "As  to  the  second  objection,  whatever  enforcement  of  the  law  be  impossible, 
may  be  the  right  of  the  railroad  com-  if  the  construction  contended  for  was 
pany  to  defend  against  the  claim  made  in  sound.  But  it  has  been  held  in  several 
a  suit  of  this  kind  by  saying  that  the  cases  that,  even  as  a  defense  en  the- 
coupling  became  defective  or  the  grab  merits,  no  degres  of  care,  no  absense 
iron   lost   so   recently  before  the  time  of  negligence,  can  excuse  for  the  failure 
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&.  Contributory  negligence  of  servant.- — The  fact  that  an  employee 
who  had  suffered  death  or  injury  owing  to  his  employer's  nonobserv- 
ance  of  a  provision  in  a  factory  act  was  guilty  of  such  contributory 
negligence  as  would  prevent  him  or  his  representative  from  recover- 
ing damages  in  a  civil  suit  was  in  one  case  held  not  to  be  a  defense 
to  an  action  to  enforce  the  payment  of  the  fine  to  which  his  violation 
of  the  act  renders  the  employer  liable.^ 

c.  Master  s  ignorance  of  child's  real  age. — On  the  ground  that  an 
employer  acts  at  his  peril  in  hiring  a  child,  it  has  been  held  by  New 
York  courts  of  inferior  jurisdiction  that  the  violation  of  a  statute 
which  prohibits  the  employment  of  a  child  under  a  certain  age  is  not 
excused  by  the  fact  that  the  employer  relied  in  good  faith  upon  the 
erroneous  statements  of  the  child  himself  and  upon  his  father's  affi- 
davit.* 

to  perform  a  duty  unqualifiedly  imposed  6  Blenlcinsop  v.  Ogden  [1898]  1  Q.  B. 

by  statute.     And  in  the  recent  case  of  783,  67  L.  J.  Q.  B.  N.  S.  537,  78-  L.  T. 

St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Taylor  N.  S.  554,  14  Times  L.  R.  360,  46  Week. 

(1907)    210  U.  S.  281,  52  L.  ed.  1061,  Rep.    542     (construing   English    factory 

28   Sup.   Ct.   Rep.   616,   the  court   very  and  workshop  act  1878,  §  136). 

pointedly  lays  the  unqualified  responsi-  8  New    York    v.    Chelsea   Jute    Mills 

bility  upon  the  railroad  for  such  a  con-  (1904  Municipal  Ct.)   43  Misc.  266,  88 

dition  of  unrepair."     United  States  v.  N.  Y.  Supp.  1085;  Be  Clement,  64  Misc. 

Wheeling  &  L.  E.  R.   Co.    (1908)    167  439,  119  N.  Y.  Supp.  347. 
Fed.  198,  201. 


CHAPTER  LXXXIII. 

SPECIAL  CONTRACTS  DISCHARGING  OR  RESTRICTING  THE  LIABILITY 
OF  EMPLOYERS  FOR  INJURIES  TO  THEIR  SERVANTS. 

A.  Contracts  with  eegaed  to  future  injuries. 

1919.  Contracts  by  which  a  master  stipulates  for  absolute  exemption  from 

his  common-law  liability  for  future  acts  of  negligence, 
o.  Doctrine  that  such  contracts  are  valid. 
6.  Doctrine  that  such  contracts  are  invalid. 

c.  Statutory  provisions. 

d.  Contracts    releasing   carriers    from    liability   to    employees    of 

other  persons. 

1920.  Contracts  by  which  a,  master  stipulates  for  absolute  exemption  from 

his  statutory  liability. 

o.  Doctrine  that  such  contracts  are  valid. 

6.  Doctrine  that  such  contracts  are  invalid. 

o.  Special  statutory  provisions  declaring  such  contracts  to  be  in- 
valid. 

1921.  Contracts  requiring  servant  to  elect  between  acceptance  of  benefits 

out  of  a  relief  fund,  and  a  prosecution  of  his  claims  in  an  action 
for  damages.     Generally. 

1922.  Objects,  organization,  and  legal  status  of  relief  associations. 

1923.  Stipulations  by  which  it  is  agreed  that  the  acceptance  of  the  benefits 

shall  be  a  bar  to  a  subsequent  action  for  damages.    Validity 

apart  from  statute. 
a.  Consideration  sufficient. 
&.  Public  policy  not  contravened. 
o.  Jurisdiction  of  courts  not  ousted. 

d.  Interests  of  servants  subserved. 

e.  Coercion  not  predicable. 

f.  Undue  influence  and  fraud. 

g.  Mistake  as  to  strength  of  claim  for  damages. 

1924.  Same  subject.     Validity  of  stipulations   considered   with  reference 

to  statutes. 

1925.  Same  subject.     Right  of  action  for  damages,   how  far  affected  by 

acceptance  of  benefits. 
■».  Acceptance  by  the  employee  himself. 
6.  Acceptance  after  death  of  employee. 
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1926.  Same  subject.     Duration  of  right   to   benefits   in   cases  where   the 

injury  is  not  fatal. 
1926a.  Stipulations  making  execution  of  release  a  condition  precedent  to 
payment  of  benefits  out  of  relief  fund,  validity  of. 

1927.  Right  of  action,  how  far  affected  by  such  stipulations. 

a.  During  the  lifetime  of  the  servant. 
6.  After  the  servant's  death. 

1928.  Stipulations  defining  the  effect  of  institution  of  action  for  damages 

by  members  of  relief  associations  or  their  representatives,  validity 

of. 
1928.    Right  of  action,  how  far  affected  by  such  stipulations. 

a.  During  the  servant's  lifetime. 

6.  After  the  servant's  death. 

c.  Meaning  of  the  expression  "judgment." 
1929a.  Enforcement  of  restrictive  stipulations  in  foreign  states. 

1930.  Arrangements  by  masters  with  insurance  companies  for  the  indem- 

nification of  servants. 

B.    CONTKACTS   WITH  BEGAKD  TO   INJURIES  PBEVIOTJSLT  SUSTAINED. 

1931.  Generally. 

1932.  Consideration. 

1933.  Servant's  ignorance  of  the  character  and  contents  of  the  instrument 

signed  by  him. 
1933a.  Servant's  mental  and  physical  condition  at  the  time  when  the  re- 
leasing instrument  was  signed. 

1934.  Servant's  mistake  of  law. 

a.  Mistake  regarding  the  extent  of  his  remedial  rights. 
6.  Mistake  regarding  the  legal  efl'ect  of  the  release. 

1935.  Servant's  mistake  of  fact  in  respect  of  the  extent  of  his  injuries. 

General  rule. 

1936.  Same   subject  further  discussed.     Mistake  produced  by  misrepre- 

sentation on  the  part  of  the  employer  or  his  agent. 
a.  Innocent  misrepresentation. 
6.  Fraudulent  misrepresentation. 

1937.  Other  elements  bearing  upon  the  validity  of  releases. 

a.  Public  policy,  contravention  of. 

6.  Fraudulent  intention  of  employer  not  to  perform  promise  by 
which  servant  was  induced  to  sign  release. 

c.  Insanity  of  servant. 

d.  Minority  of  servant. 
1937a.  Ratification  of  voidable  release. 

1937b.  Restoration  of  money  received  under  the  contract,  how  far  a  pre- 
requisite to  the  servant's  right  of  action  for  damages. 

1938.  Employer's  performance  of  the  contract  of  settlement. 

1939.  Effect  of  releases  vrith  regard  to  the  liability  of  third  persons. 

o.  In  cases  where  the  third  person  was  the  sole  tort-feasor. 
6.  In  cases  where  the  master  and  the  third  person  were  joint  tort- 
feasors. 
M.  .&  S.  Vol.  v.— 374. 
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A.       CONTKACTS  WITH  KEGAED  TO  FUTUEE  IN  JUEIES. 

1919.  Contracts  by  which  a  master  stipulates  for  absolute  exemption, 
from  his  common-law  liability  for  future  acts  of  negligence. —  a.  Doc- 
trine that  such  contracts  are  valid. — The  author  has  not  found  any 
English  case  in  which  the  validity  of  a  contract  by  which  a  servant 
exonerates  a  master  from  his  common-law  liability  for  such  injuries' 
as  the  servant  may  subsequently  receive  by  reason  of  the  master's  neg- 
ligence has  been  either  discussed  or  decided.  That  such  a  contract, 
however,  would  be  upheld  by  the  courts  of  that  country,  if  a  case 
involving  the  point  should  be  presented,  seems  to  be  an  a  fortiori  con- 
clusion from  the  fact  that  they  have  aflfirmed  the  validity  of  an  agree- 
ment by  a  servant  to  renounce  his  right  of  action  under  a  statute  en- 
larging the  master's  liability.^ 

In  Georgia  contracts  exempting  employers  from  liability  for  dam- 
ages resulting  from  their  negligence  were  formerly  held  to  be  valid, 
except  as  respects  criminal  negligence.*  But  this  rule  has  now  been 
abrogated  by  statute.* 


1  See  Griffiths  v.  Dudley  (1882)  L.  R. 
9  Q.  B.  Div.  357,  51  L.  J.  Q.  B.  N.  S. 
543,  47  L.  T.  N.  S.  10,  30  Week.  Rep. 
797,  46  J.  P.  711,  the  eflFect  of  which 
is  stated  in  the  next  section. 

In  Violcerj/  v.  Great  Eastern  R.  Co. 
note  7,  infra,  it  was  apparently  assumed 
that  the  servants  of  the  defendant  com- 
pany had,  by  agreeing  to  participate  in 
the  benefits  of  an  accident  allowance 
fund  established  under  statutory  power, 
renounced  their  right  to  bring  an  action 
for  damages. 

The  statement  in  the  text  is  also  sup- 
ported by  the  eases  which  embody  the 
doctrine  that  a  stipulation  exempting  a 
shipowner  from  liability  for  his  own 
negligence,  or  that  of  his  servants,  is 
not  invalid  as  being  against  public  pol- 
icy, or  for  any  other  reason.  2  Beven, 
Neg.  pp.  1252,  1303,  1304. 

2  In  Western  &  A.  R.  Go.  v.  Bishop 
(1873)  50  Ga.  465,  the  earliest  case  in 
which  this  doctrine  was  enunciated,  the 
reasoning  of  the  court  was  as  follows: 
"We  know  of  no  law  which  limits  the 
right  of  employer  and  employee  to  con- 
tract for  themselves  as  to  the  relative 
rights  and  duties  of  each  to  the  other, 
provided  the  contract  be  not  forbidden 
by  positive  law,  or  be  contrary  to  public 
policy.  They  are  both  free  citizens. 
Labor  is  property,  and  the  laborer  has. 


and  ought  to  have,  the  same  right  to 
contract  in  reference  to  it  as  other  free- 
man have  in  reference  to  their  property. 
Generally,  the  duties  cast  by  law  upon 
employer  and  employee  are  only  impli- 
cations of  law,  in  the  absence  of  stipu- 
lations by  the  parties.  If  one  enter  into 
the  employment  of  another,  and  there  be 
no  stipulations  as  to  wages,  hours  of 
labor,  industry,  etc.,  the  law  implies  an 
obligation  upon  the  employer  to  pay  rea- 
sonable or  customary  wages,  and  upon 
the  employee  reasonable  industry,  and 
upon  both  reasonable  hours  of  labor.  It 
also  implies  various  other  duties  and 
obligations;  but,  obviously,  these  are  all 
only  implications,  in  the  absence  of  any 
agreement  between  the  parties,  and  it 
would  be  a  dangerous  interference  with 
private  rights  to  undertake  to  fix  by  law 
the  terms  upon  which  employer  and  em- 
ployee shall  contract.  For  myself,  I  do 
not  hesitate  to  say  that  I  know  of  no 
right  more  precious,  and  one  which  la- 
boring men  ought  to  guard  with  more 
vigilance,  than  the  right  to  fix  by  con- 
tract the  terms  upon  which  their  labor 
shall  be  engaged.  It  looks  very  specious 
to  say  that  the  law  will  protect  them 
from  the  consequences  of  their  own  folly, 
and  make  a  contract  for  them  wiser  and 
better  than  their  own.  But  they  should 
remember  that  the  same  lawgiver  which. 
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In  the  British  colonies  in  which  the  common  law  prevails,  the  same 
doctrine  prevails  as  in  England.* 

The  position  taken  in  Quebec  is  that  a  master  may  relieve  him- 
self by  special  agreement  from  the  consequences  of  his  want  of  ordi- 
nary diligence,  but  that  he  cannot  stipulate  for  exemption  from  re- 
sponsibility for  gross  negligence  (faute  lourde  ou  grossiere)} 


claims  to  make  a  contract  for  them  upon 
the  one  point  may  claim  to  do  so  upon 
others,  and  thus,  step  by  step,  they 
cease  to  be  free  men.  We  do  not  say 
that  employer  and  employee  may  make 
any  contract:  we  simply  insist  that  they 
stand  on  the  same  footing  as  other  peo- 
ple. No  man  may  contract  contrary  to 
law,  or  contrary  to  public  policy  or  good 
morals,  and  this  is  .just  as  true  of  mer- 
chants, lawyers,  and  doctors,  of  buyers 
and  sellers  and  bailors  and  bailees,  as  of 
emploj'ers  and  employees."  The  rule  in 
cases  involving  the  liability  of  an  em- 
ployer was  considered  to  be  different 
from  that  which  governs  cases  in  which 
a  common  carrier  is  contracting  with 
shippers  or  passengers. 

To  the  same  effect,  see  Western  &  A. 
R.  Co.  V.  Strong  (]874)  52  Ga.  461 
(widow's  right  of  action  barred  by  de- 
ceased husband's  contract)  ;  Hendricks 
V.  Western  &  A.  R.  Co.  (1874)  52  Ga. 
467 ;  Calloway  v.  Western  &  A.  R.  Co. 
(1876)  57  Ga.  512;  Cooh  v.  Western  & 
A.  R.  Co.  (1883)  72  Ga.  48;  Fulton  Bag 
d  Cotton  Mills  V.  Wilson  (1892)  89  Ga. 
318,  15  S.  E.  322;  New  v.  Southern  R. 
Co.  (1902)  116  Ga.  147,  59  L.R.A.  115, 
42  S.  E.  391  (doctrine  held  to  be  a  bar 
to  an  action  by  a  father  for  the  loss  of 
the  services  of  his  minor  son). 

In  this  state,  however,  it  has  been 
held  that  a  rule  which  requires  an  em- 
ployee to  waive  certain  rights  which  are 
not  connected  with  his  duty  as  an  em- 
ployee stands  on  an  essentially  different 
footing  from  rules  governing  the  conduct 
of  the  employee  while  in  the  service  of 
the  employer'.  The  latter  are  presumed 
to  have  been  agreed  to  as  soon  as  the 
employee  has  had  an  opportunity  to  be- 
come acquainted  with  their  purport. 
But  an  employee  is  not  bound  by  a  rule 
that  the  regular  compensation  for  serv- 
ices is  to  cover  all  risks,  and  that  re- 
maining in  the  service  will  be  considered 
an  acceptance  of  such  condition  of  em- 
ployment, where  he  has  not  expressly 
agreed  to  the  rule;  especially  where  the 
rule  itself    expressly   requires   that   the 


emploj'ee  shall  distinctly  understand 
and  agree  to  it.  Georgia  P.  R.  Co.  v. 
Dooley  (1890)  86  Ga.  294,  12  L.R.A. 
342,  12  S.  E.  923. 

3  By  §  2613  of  the  Civil  Code  (Acts 
1895,  p.  97),  it  is  declared:  "All  con- 
tracts between  master  and  servant,  made 
in  consideration  of  employment,  whereby 
the  master  is  exempted  from  liability 
to  the  servant  arising  from  the  negli- 
gence of  the  master  or  his  servants,  as 
such  liability  is  now  fixed  by  law,  shall 
be  null  and  void,  as  against  public  pol- 
icy." 

4  In  an  Ontario  case,  the  rules  of  a 
railway  providence  society  provided 
that  no  member  should  have  any  claim 
against  the  company  for  compensation 
on  account  of  injury  or  death  from  ac- 
cident. Held,  that  the  receipt  of  the 
benefits  to  which  a  member  was  entitled, 
and  the  execution  of  a  release  by  him, 
precluded  him  from  maintaining  an  ac- 
tion against  the  company.  Harris  v. 
Grand  Trunk  R.  Co.  (1904)  3  Ont. 
Week.  Rep.  211,  affirmed  by  the  Div. 
Ct.  in  13  Ont.  Week.  Rep.  (1904)  550, 
which  cited  the  unreported  case  Holden 
v.  Grand  Trunk  R.  Co. 

5  Brasell  v.  La  Cotnpagnie  du  Grand 
Trono  (1897)  Rap.  Jud.  Quebec,  11  C. 
S.  150  (failure  of  train  despatcher  to 
communicate  instructions  regarding  stop 
at  a  certain  passing  station  to  the  con- 
ductor of  a  second  section  of  a  train 
held  to  be  gross  negligence)  ;  Conan  v. 
Charest  (1907)  Rap.  Jud.  Quebec  32  S. 
C.  385.  In  the  latter  case  one  of  the 
authorities  cited  is  Griffiths  v.  Dudley; 
but  the  rule  there  enounced  is  not  qual- 
ified by  any  exception  in  respect  of  the 
degree  of  negligence. 

In  a  case  which,  though  it  came  before 
the  Svipreme  Court  of  the  Dominion  on 
appeal  from  a  Quebec  court,  seems  to 
have  been  decided  on  wholly  general 
grounds,  and  not  with  any  special  ref- 
erence to  the  French  law,  which  is  ad- 
ministered in  that  province,  it  was  held 
that  a  contract  by  which  a  servant,  upon 
becoming  a  member  of  a  relief  associa- 
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Where,  as  is  usually  the  case,  the  consideration  of  the  exonerating 
contract  is  the  acquisition  by  the  servant  of  a  right  to  participate  in 
the  benefits  of  an  insurance  or  relief  fund,®  he  is  bound  by  any  special 
provision  which  defines  the  circumstances  under  which  the  injury 
must  have  been  received  in  order  that  the  right  may  accrue  to  him.'' 

b.  Doctrine  that  such  contracts  are  invalid. — The  doctrine  support- 
ed by  a  great  preponderance  of  American  authority  is  that  a  contract 
by  which  a  servant  agrees  to  exempt  his  master  absolutely  for  such 
injuries  as  may  thereafter  be  caused  by  the  negligence  either  of  the 
master  himself  or  of  an  employee  whose  negligence  is  imputed  to  him 
is  invalid,  as  being  contrary  to  public  policy.' 


tion  partly  supported  by  his  master's 
contributions,  agreed  to  renounce  all 
claims  against  his  master  arising  from 
injury  or  death  in  the  course  of  his 
employment,  was  a  bar  to  an  action  by 
his  widow  to  recover  damages.  Reg.  v. 
Orenier  (1899)  30  Can.  S.  C.  42.  Strong, 
Ch.  J.,  said:  "That  a  workman  may  so 
contract  with  his  employer  as  to  ex- 
onerate the  latter  from  liability  from 
negligence  for  which  the  former  would 
otherwise  be  entitled  to  recover  damages 
cannot  be  disputed."  This  decision  was 
followed  in  Ferguson  v.  Grand  Trunk  R. 
Co.  (1901)  Rap.  Jud.  Quebec  20  C.  S. 
54.  In  both  these  cases  the  membership 
of  the  associations  was  compulsory. 
But  no  allusion  to  this  circumstance  was 
made  by  the  judges. 

6  See  cases  cited  in  notes  1-3.  supra. 

T  In  Viclcery  v.  Great  Eastern  R.  Co. 
(1898)  79  L.  T.  N.  S.  121,  it  was  held 
that,  as  one  of  the  rules  relating  to  the 
disposal  of  an  accident  allowance  fund 
provided  that  the  sum  claimed  by  the 
plaintiff,  the  widow  of  a  servant,  was 
to  be  paid  "in  case  of  the  death  of  an 
insured  from  any  accident  in  the  dis- 
charge of  duties  in  the  company's  serv- 
ice," the  action  could  not  be  maintained 
for  the  reason  that  the  deceased  had 
been  run  over  by  a  train  while  he  was 
trespassing  upon  certain  lines  of  rails 
which  he  had  been  expressly  forbidden 
to  traverse.  Hawkins,  J.,  said  that  it 
seemed  "revolting  to  good  sense  to  say 
that  a  man  can,  under  any  ordinary  cir- 
cumstances, be  said  to  be  discharging 
his  duty  to  his  master  in  doing  that 
which  is  in  direct  disobedience  to  his 
lawful  orders.  It  signifies  nothing  to 
my  mind  that  many  other  workmen  had 
acted  in  like  defiance  of  the  notices.     It 


was  suggested  that  such  disregard  of 
the  company's  injunctions  had  been 
sanctioned  by  the  company;  but  I  find 
no  evidence  to  such  a  conclusion.  It 
would  give  rise  to  great  confusion  in 
the  relations  which  ought  to  exist  be- 
tween masters  and  servants  if  the  latter 
were  allowed  to  be  under  an  impression 
that  frequent  disobedience  to  the  orders 
of  their  employers  could  alone  operate 
as  a  nullification  of  them."  It  will  be 
observed  that  in  this  case  the  plaintifl' 
could  not  have  recovered  under  Lord 
Campbell's  act,  as  the  conduct  of  the 
deceased  manifestly  imported  contribu- 
tory negligence.  (The  report  does  not 
state  whether  the  action  was  brought 
at  common  law  or  under  the  employers' 
liability  act  of  1880.  The  case  has 
therefore  been  cited  in  the  present  sec- 
tion rather  than  in  the  following  one.) 
8  In  the  following  cases  illustrative  of 
this  doctrine  the  statements  applying  or 
recognizing  it  are  entirely  general  in 
their  character :  Roesner  v.  Hermann 
(1881)  10  Biss.  486,  8  Fed.  782;  Otis 
V.  Pennsylvania  Co.  (1896)  71  Fed. 
136-.  Snipes  v.  Southern  R.  Co.  (1908) 
91  C.  C.  A.  593,  106  Fed.  1 ;  Little  Rod- 
&  Ft.  S.  R.  Co.  V.  Fulanks  (1886)  48 
Ark.  460,  3  Am.  St.  Eep.  245,  .?  S.  W. 
808;  Pitlshurgh,  C.  C.  &  St.  L.  R.  Co. 
v.  Mahoney  (1897)  148  Ind.  196,  40 
L.R.A.  101,  62  Am.  St.  Rep.  503,  46  N. 
E.  917,  47  N.  E.  464  {arf/nendn)  ;  Lease 
V.  Pewnsi/lvania  Co.  (1894)  10  Ind.  App. 
47,  37  N.  E.  423;  A'eicport  Xems  &  M. 
Valley  Co.  v.  Eifort  (1894;  Super.  Ct.l 
15  Ky.  L.  Rep.  600;  Blanton  x.  Dold 
(1891)  109  Mo.  76,  18  S.  W.  1149: 
Strickland  v.  F.  W.  Woolicorth  dj  Co. 
(1910)  143  Mo.  App.  528.  127  S.  W. 
628;     Olson    v.     Nehiasla     Teleph.    Co. 
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(1909)  83  Neb.  735,  120  N.  W.  421; 
Dodd  V.  Central  R.  Go.  (1910)  80  N.  J. 
L.  56,  76  Atl.  544;  Beok  v.  Pennsylvania 
B.  Co.  (1899)  63  N.  J.  L.  232,  76  Am. 
St.  Rep.  211,  43  Atl.  908;  Ttoaits  v. 
Pennsylvania  R.  Co.  (1910)  77  N.  J. 
Eq.  103,  75  Atl.  1010  (oUter)  ;  Can- 
naday  v.  Atlantic  Coast  Line  R.  Co. 
(1906)  143  N.  C.  439,  8  L.R.A.(N.S.) 
939,  118  Am.  St.  Rep.  821,  55  S.  E.  836; 
Johnson  v.  Philadelphia  &  R.  R.  Co. 
(1894)  163  Pa.  127,  29  Atl.  854;  John- 
son V.  Charleston  &  8.  R.  Go.  (1899)  55 
S.  C.  152,  44  L.R.A.  645,  654,  32  S.  E.  2, 
33  S.  E.  174;  Bonner  v.  Bean  (1891)  80 
Tex.  152,  15  S.  W.  798;  Pugmire  v.  Ore- 
gon Short  Line  R.  Go.  (1907)  33  Utah, 
27,  13  L.R.A.(N.S.)  565,  126  Am.  St. 
Rep.  805,  92  Pac.  762,  14  Ann.  Cas.  384; 
Stone  V.  Union  P.  R.  Go.  (1907)  32 
Utah,  185,  207,  89  Pac.  715,  723  (void 
both  at  common  law  and  under  Wyo. 
Const.  See  note  9,  infra);  Johnson  v. 
Richmond  d  D.  R.  Go.  (1890)  86  Va. 
975,  11  S.  E.  829. 

By  one  of  the  inferior  courts  of  New 
York  an  agreement  by  an  employee,  in 
consideration  of  his  employment,  that 
he  would  not  hold  the  employer  respon- 
sible or  make  any  claim  for  damages 
from  the  fault  of  other  employees,  or 
machinery  or  defects,  or  any  other 
cause,  and  would  not  appear  as  a,  wit- 
ness in  any  suit  or  proceedings,  or 
countenance  or  authorize  any  other  per- 
son to  sue  or  give  testimony  in  any  suit 
for  damages  so  received,  was  held  to  be 
wholly  void  as  against  public  policy. 
The  ratio  decidendi  was  that,  even  if  a 
waiver  of  personal  damages  for  negli- 
gence of  the  employer  were  valid,  no 
agreement  would  be  upheld  which  ousted 
the  courts  of  their  jurisdiction,  or  pre- 
vented the  performance  of  a  duty  which 
was  imposed  by  law,  and  in  which  the 
state  has  an  interest.  Runt  v.  Herring 
(1892;  C.  P.)  2  Misc.  105,  49  N.  Y.  S. 
R.  126,  21  N.  Y.  Supp.  244. 

In  Purdy  v.  Rome,  W.  &  0.  R.  Co. 
(1891)  125  N.  Y.  209,  21  Am.  St.  Rep. 
736,  26  N.  E.  225,  where  the  release  in 
question  was  held  to  be  invalid,  on  the 
ground  that  it  was  not  supported  by  a 
consideration,  the  court  declined  to  dis- 
cuss the  more  general  objection  of  its 
being  contrary  to  public  policy.  But  the 
doctrine  formulated  in  the  text  has  now 
been  explicitly  adopted  in  this  state. 
Johnston  v.  Fargo  (1906)  184  N.  Y.  379, 
7  L.R.A.(N.S.)  537,  77  N.  E.  388.  6  Ann. 
Cas.  1,  affirming    (1904)    98  App.  Div. 


436,  90  N.  Y.  Supp.  725.  The  court 
argued  thus:  "Contracts  are  illegal  at 
common  law,  as  being  against  public 
policy,  when  they  are  such  as  to  in- 
juriously aflFect  or  subvert  the  public 
interests.  (1  Story,  Eq.  Jur.  §  260, 
note;  Chesterfield  v.  Janssen  [1750]  2 
Ves.  Sr.  125,  156.)  If  it  were  true  that 
the  interest  of  the  employed,  only,  would 
be  affected  by  such  contracts  as  the  pres- 
ent one,  as  it  was  held  by  the  English 
court  in  Griffiths  v.  Dudley  (1882)  L. 
R.  9  Q.  B.  Div.  357,  51  L.  J.  Q.  B.  N.  S. 
543,  47  L.  T.  N.  S.  10,  30  Week.  Rep. 
797,  46  J.  P.  711,  supra,  it  would  be 
difficult  to  defend,  upon  sound  reason- 
ing, the  denial  of  the  right  to  enter  into 
them;  but  that  is  not  quite  true.  The 
theory  of  their  invalidity  is  in  the  im- 
portance to  the  state  that  there  shall 
be  no  relaxation  of  the  rule  of  law 
which  imposes  the  duty  of  care  on  the 
part  of  the  employer  towards  the  era- 
ployed.  The  state  is  interested  in  the 
conservation  of  the  lives  and  of  the 
healthful  vigor  of  its  citizens,  and  if 
employers  could  contract  away  their  re- 
sponsibility at  common  law,  it  would 
tend  to  encourage  on  their  part  laxity 
of  conduct  in,  if  not  an  indiiference  to, 
the  maintenance  of  proper  and  reason- 
able safeguards  to  human  life  and  limb. 
The  rule  of  responsibility  at  common 
law  is  as  just  as  it  is  strict,  and  the 
interest  of  the  state  in  its  maintenance 
must  be  assumed;  for  its  policy  has,  in 
recent  years,  been  evidenced  in  the  pro- 
gressive enactment  of  many  laws  which 
regulate  the  employment  of  children 
and  the  hours  of  work,  and  impose  strict 
conditions  with  reference  to  the  safety 
and  healthfulness  of  the  surroundings  of 
the  employed,  in  the  factory  and  in  the 
shop.  The  employer  and  the  employed, 
in  theory,  deal  upon  equal  terms;  but, 
practically,  that  is  not  always  the  case. 
The  artisan  or  workman  may  be  driven 
by  need ;  or  he  may  be  ignorant  or  of 
improvident  character.  It  is  therefore 
for  the  interest  of  the  community  that 
there  should  be  no  encouragement  for 
any  relaxation  on  the  employer's  part 
in  his  duty  of  reasonable  care  for  the 
safety  of  his  employees.  That  freedom 
of  contract  may  be  said  to  be  affected 
by  the  denial  of  the  right  to  make  such 
agreements  is  met  by  the  answer  that 
the  restriction  is  but  a  salutary  one, 
which  organized  society  exacts  for  the 
surer  protection  of  its  members.  While 
it  is  true  that  the   individual  may  be 
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the  nne  who,  directly,  is  interested  in 
the  making  of  such'  a  contract,  indi- 
rectly, the  state,  being  concerned  for  the 
welfare  of  all  its  members,  is  interested 
in  the  maintenance  of  the  rule  of  lia- 
bility and  in  its  enforcement  by  the 
courts." 

In  Illinois  0.  B.  Co.  v.  Goziy  (1896) 
69  111.  App.  256,  the  court  laid  it  down 
that  a  contract  arising  out  of  the  adop- 
tion of  rules  broad  enough  to  free  a 
railway  company  from  liability  for  gross 
negligence  was  invalid.  (The  rules  in 
question  prescribed  that  the  servant 
should  examine  and  see  that  certain  ap- 
pliances were  safe) .  Similarly  in  Maney 
V.  Chicacio,  B.  &  Q.  R.  Co.  (3892)  49 
111.  App.  305,  the  court  pronounced  in 
favor  of  the  doctrine  that  a  master  can- 
not secure  by  contract  exemption  from 
the  consequences  of  gross  negligence  or 
a  wilful  act.  But  in  the  more  recent 
cases  the  invalidity  of  exempting  agree- 
ments seems  to  be  predicated,  irrespec- 
tive of  the  degree  of  negligence.  See 
Consolidated  Coal  Co.  v.  Ltiridalc  (1902) 
196  111.  594,  63  N.  E.  1079,  affirming 
(1901)  97  111.  App.  109  (rule  providing 
that  "every  person  accepting  employ- 
ment in  a  mine  does  so  with  full  notice 
that  the  danger  from  falling  roof  and 
coal  is  one  of  the  usual  risks  of  his 
service,  and  he  will  govern  himself  ac- 
cordingly," was  held  to  be  void  as  a 
contract  purporting  to  cast  upon  the 
servant  an  assumption  of  the  risk  of  the 
master's  negligence)  ;  Himrod  Coal  Co. 
v.  Clark  (1902)  197  111.  514,  64  N.  E. 
282,  affirming  (1901)  99  111.  App.  332 
( rules  held  void  by  which  workmen  were 
required  to  ascertain  whether  places  had 
been  made  safe  before  they  entered 
them)  ;  Chicago,  W.  d  V.  Coal  Co.  v. 
Peterson   (1890)    39  111.  App.  114. 

By  the  Texas  court  of  civil  appeals 
it  has  been  held  that  a  stipulation  by  a 
railroad  employee  in  his  application  for 
employment  that  he  understood  that  at 
some  points  of  the  line  there  were  vari- 
ous specified  structures  near  the  tracks 
which  might  be  dangerous,  and  that  he 
must  inform  himself  of  the  location  of 
such  obstructions,  and  use  due  care  to 
avoid  injury  thereby,  was  void,  as 
against  public  policy,  in  so  far  as  It 
attempted  to  relieve  the  company  from 
its  duty  of  providing  a  reasonably  safe 
track,  and  of  warning  the  employee  of 
dangerous  obstructions  near  the  track. 
Oulf,  C.  &  8.  F.  B.  Co.  V.  Darhy  (1902) 
28  Tex.  Civ.  App.  413,  67  S.  W.  446. 


This  case  seems  inconsistent  with  an 
earlier  decision  by  the  supreme  court  of 
the  same  state,  to  the  effect  that  a  con- 
tract by  which  a  parent,  when  hiring 
out  his  infant  son,  releases  the  employer 
from  all  claims  for  damages  for  injuries 
received  by  the  infant  in  the  course  of 
the  employment,  extends  only  to  such 
damages  as  the  parent  would  have  been 
entitled  to  recover  up  to  the  time  of 
his  son's  majority,  if  the  release  had 
not  been  executed,  and  does  not  operate 
so  as  to  exempt  the  employer  from  re- 
sponsibility to  the  infant  for  an  injury 
of  a  permanent  character.  International 
&  G.  N.  R.  Co.  V.  Hinzie  (1891)  82  Tex. 
623,  18  S.  W.  681.  The  validity  of  the 
release  seems  to  have  been  here  taken 
for  granted;  but  the  point  was,  curious- 
ly enough,  not  raised.  Having  regard 
to  the  general  trend  of  the  American 
authorities,  it  seems  improbable  that  ef- 
fect would  now  be  given  to  such  a  con- 
tract by  this  court.  By  the  court  of 
civil  appeals  it  has  been  laid  down  in 
more  recent  decisions  that  a  father  can- 
not, either  by  consenting  to  the  employ- 
ment of  his  minor  son,  or  in  any  other 
way,  lawfully  agree  to  exempt  the  mas- 
ter from  the  consequences  of  injuries 
received  by  the  son.  Galveston,  H.  d 
8.  A.  R.  Co.  V.  Pigott  (1909)  54  Tex. 
Civ.  App.  367,  116  S.  W.  841;  Paci^c 
Exp.  Co.  V.  Watson  (1909)  57  Tex.  Civ. 
App.  Ill,  124  S.  W.  127. 

In  Tariell  v.  Rutland  R.  Co.  ( 1901 )  73 
Vt.  347,  56  L.R.A.  656,  87  Am.  St.  Rep. 
734,  51  Atl.  6,  a  contract  between  a 
railway  company  and  the  next  of  kin 
of  an  employee,  whereby  the  next  of 
kin  released  the  company  from  all  dam- 
ages that  accrue  to  him  by  reason  of 
the  company's  negligence,  was  held  to 
be  invalid,  both  for  the  reason  that  it 
tended  to  promote  negligence  on  the  part 
of  the  company  in  regard  to  providing 
for  the  personal  safety  of  its  employees, 
and  also  for  the  reason  that  it  was  made 
for  the  purpose  of  violating  Vermont 
Stat.  §  3924,  respecting  the  criminal 
negligence  of  railway  companies. 

In  Ohio,  on  the  special  ground  that 
the  liability  of  railroad  companies  for 
injuries  caused  to  their  servants  by  the 
carelessness  of  other  employees  who  are 
placed  in  authority  and  control  over 
them  is  founded  upon  considerations  of 
public  policy,  it  is  held  not  to  be  com- 
petent for  a  railroad  company  to  stipu- 
late with  its  employees  at  the  time,  and 
as  part  of  their  contract  of  employment, 
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c.  Statutory  provisions. — In  some  of  the  American  states  con- 
tracts of  the  character  discussed  in  this  section  have  been  prohibited 
by  the  legislature.^ 


that  such  liability  shall  not  attach  to 
it.  Lalce  Shore  &  M.  S.  It.  Co.  v.  Spang- 
ler  (1886)  44  Ohio  St.  473,  58  Am. 
Rep.  833,  8  N.  E.  467. 

A  railroad  company  may  exact  from 
one  applying  for  employment,  as  a  con- 
dition of  employment,  a  stipulation  that 
it  shall  not  be  liable  for  the  results  of 
the  employee's  disobedience  of  specified 
rules  relating  to  his  conduct  in  its  em- 
ployment. Such  an  agreement  is  not 
open  to  the  objection  that  it  exempts 
the  employer  from  liability  for  his  own 
negligence.  Russell  v.  Richmond  cC-  D. 
R.  Co.  (1891)  47  Fed.  204;  Sedgwick 
V.  Illinois  G.  R.  Co.  (1887)  73  Iowa, 
158,  34  N.  W.  790. 

In  Memphis  &  C.  R.  Co.  v.  Jones 
(1859)  2  Head,  517,  the  defendant  in 
error  hired  to  the  plaintiff  in  error  for 
the  year  1856  two  slaves.  The  contract 
of  hiring  contained  the  following  stipu- 
lation: "And  all  risks  incurred  or  lia- 
bility to  accidents  whilst  in  said  service 
is  compensated  for  and  covered  by  the 
pay  agreed  upon;  the  said  railroad  com- 
pany assuming  no  responsibility  for 
damages  from  accident  or  any  cause 
whatever."  On  the  ground  merely  that 
this  stipulation  should  receive  a  reason- 
able construction,  it  was  held  not  to 
relieve  the  company  from  liability  for 
any  injury  or  loss  resulting  from  the 
wilful  wrong  or  gross  negligence  of  said 
company  or  its  agents.  The  general 
question  of  the  validity  of  the  contract 
with  relation  to  public  policy  was  not 
discussed. 

9  Georgia. — The  statute  has  already 
been  referred  to  in  note  3,  supra. 

Indiana,. — The  restrictive  clause  which, 
as  stated  in  §  1660,  ante,-  forms  a 
part  of  the  employer's  liability  act  of 
1893,  and  is  applicable  only  to  suits 
brought  under  that  act,  has  been  sup- 
plemented by  the  following  general  pro- 
visions of  chap.  225  of  the  Laws  of 
1901:  Burns's  Anno.  Stat.  1901, 
§  7082a;  Burns's  Anno.  Stat.  1908, 
§  8015.  §  1.  All  contracts  between 
employer  and  employee,  releasing  the 
employer  from  liability  for  damages 
arising  out  of  the  negligence  of  the  em- 
ployer, by  which  the  employee  is  in- 
jured, or  in  case  of  the  employee's  death, 


to  his  representatives,  are  against  public 
policy,  and  hereby  declared  null  and 
void. 

In  Chicago  &  E.  B.  Co.  v.  Laiorence 
(1907)  169  Ind.  319,  79  N.  E.  363,  82 
N.  E.  768,  a  contract  which  purported 
to  release  a  railway  company  from  lia- 
bility for  any  injury  which  might  be 
caused  by  its  violation  of  a  municipal 
ordinance  which  prohibited  it  from  run- 
ning trains  backward  without  a  light 
on  the  rear  car  was  treated  as  invalid. 

Massachusetts. — Stat.  1874,  chap.  508, 
§  6,  Rev.  Stat.  chap.  106,  §  16.  It  is 
provided  that  no  person  shall,  by  a  spe- 
cial contract  with  his  employees,  exempt 
himself  from  liability  which  he  may  be 
under  to  them  for  injuries  suffered  by 
them  in  their  employment,  and  resulting 
from  the  negligence  of  the  employer  or 
of  a  person  in  his  employ. 

An  agreement,  on  a  written  applica- 
tion to  a  railway  company  for  employ- 
ment, to  make,  as  soon  as  possible,  a 
careful  examination  of  all  things  near 
the  track,  so  that  the  dangers  attending 
them  may  be  understood,  is  not  contrary 
to  this  statute.  Quinn  v.  Neio  York,  N. 
H.  &  E.  R.  Co.  (1900)  175  Mass.  150, 
55  N.  E.  891. 

In  Wagner  v.  Boston  Elev.  R.  Co. 
(1905)  188  Mass.  437,  74  N.  E.  919,  the 
validity  of  a  contract  by  which  the  serv- 
ant of  an  independent  contractor  re- 
leased the  defendant  railway  company 
was  affirmed  on  the  ground  that  this 
provision  did  not  inure  to  his  benefit. 

Ohio.— Act  of  April  2,  1870,  §  1  (87 
Ohio  Laws,  149)  ;  Bates's  Anno.  Stat. 
Everett's  ed.  §  3365-20.  It  is  declared 
unlawful  for  any  railway  company  to 
enter  into  any  contract  by  which  the 
servant  agrees  to  hold  it  harmless  on 
account  of  personal  injury  caused  by 
defects  in  cars,  etc. 

[For  the  remainder  of  this  section  of 
the  statute,  see  §  1924,  note  7,  post."] 

Texas. — With  reference  to  the  statute 
providing  that  no  contract  made  be- 
tween an  employer  and  employee,  based 
upon  the  contingency  of  death  or  injury 
of  the  employee,  and  limiting  the  lia- 
bility of  the  employer  in  such  case,  shall 
be  valid,  it  has  been  held  that  a  contract 
between  a  railroad  and  an  employee,  re- 
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d.  Contracts  releasing  carriers  from  liability  to  employees  of  other 
persons. — ^Although  the  subject  does  not,  strictly  speaking,  fall  within 
the  scope  of  the  present  work,  it  may  be  advisable  to  make  a  passing 
reference  to  the  decisions  regarding  that  class  of  contracts  by  which 
railway  companies  stipulate  for  nonliability  in  respect  of  injuries 
inflicted  by  the  negligence  of  their  employees  upon  the  servants 
of  other  carriers  of  freight  or  passengers  while  they  are  engaged 
in  performing  their  regular  duties  on  the  trains  or  premises  of  the 
railway  companies,  under  a  special  arrangement  made  between 
those  companies  and  their  masters.  The  accepted  doctrine  is  that 
contracts  of  this  description  are  valid  at  common  law.^"     But  this 

quiring  the  latter,  if  he  should  sustain  it  appeared  that  the  injuries  which 
any  personal  injury  in  the  service  of  caused  his  death  had  been  sustained 
the  former,  to  allow  its  surgeon  to  ex-  while  he  was  performing  services  in  that 
amine  his  person  in  respect  to  the  al-  state,  the  release  should  be  taken  to- 
leged  injury,  and  providing  that  a  have  been  executed  there,  and  conse- 
refusal  to  allow  such  examination  to  be  quently  to  be  void  as  regards  the  rail- 
made  shall  be  a  bar  to  the  institution  way  company. 

of  any  action  on  account  of  sucVi  injury,        l"  The    authorities    are    reviewed    in 

was  void.    The  court  observed  that  such  Shearm.   &   Eedf.    on   Neg.    §   505,   and 

a  contract  was  in  part,  at  least,  based  Hutchinson  on  Carriers,  §§  1072,  1076. 

on  the  event  of  injury  to  the  plaintiff.  See  also  the  elaborate  opinions  in  Bal- 

(lOlvesion,  E.  &  S.  A.  B.  Go.  v.  Hughes  timore   &    0.    S.    W.    R.    Co.    v.    Voigt 

(1905)  —  Tex.  Civ.  App.  — ,  91  S.  W.  (1899)   176  U.  S.  498,  44  L.  ed.  560,  20' 

643.  Sup.  Ct.  Rep.  385;   'Northern  P.  R.  Go. 

.     Wyoming.— Const.  Wyo.  art.  10,  §  4,  v.  Adams   (1904)    192  U.  S.  440,  48  L. 

provides    that   any   contract   with    any  ed.  513,  24  Sup.  Ct.  Rep.  408;   MoDer- 

employee,  waiving  any  right  to  recover  monv.  Southern  P.  Co.  (]903)  322  Fed. 

damages  for  causing  death  or  injury  of  669;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Ham- 

any  employee,  shall  be  void.    Article  19,  ler  (1905)   215  111.  525,  1  L.E.A.(N.S.) 

§  1,  provides  that  it  shall  be  unlawful  674,  106  Am.  St.  Rep.  187,  74  N.  E.  705, 

for   any   corporation   to   require   of   an  3   Ann.   Cas.  42,   reversing    (1904)    114 

employee  any  contract  whereby  the  cor-  HI.  App.  141;  Louisville,  N.  A.  &  G.  R. 

poration  shall  be  released  from  liability  Co.   v.  Keefer    (1896)    H6  Ind.   21,   38 

on  account  of  personal  injuries  received  L.R.A.  93,  58  Am.  St.  Rep.  348.  44  N. 

by  the  employee  by  reason  of  the  negli-  E.  796;   Pittsburgh.   C.   C.  &  St.  L.  B. 

gence    of    the    corporation    or    the    em-  Co.  v.  Mahoney  (1897)  148  Ind.  196,  40' 

ployees  thereof,  and  that  such  contracts  L.R.A.  101,  62  Am.  St.  Rep.  503,  46  N. 

shall  be  void.     For  a  case  in  which  a  E.  917,  47  N.  E.  464;  Bates  v.  Old  Colo- 

contract  was  held  to  be  invalidated  by  ny  R.  Co.   (1888)   147  Mass.  255,  17  N. 

this   provision,   see  PugmAre  v.   Oregon  E.  633;  Robertson  v.  Old  Colony  R.  Co. 

Short  Line  R.  Go.   (1907)   33  Utah,  27,  (1892)    156  Mass.  525,  32  Am.  St.  Rep. 

13  L.R.A.(N.S.)   565,  126  Am.  St.  Rep.  482,  31  N.  E.  650. 

805,  92  Pac.  762,  14  Ann.  Cas.  384.  The    above    decisions    relate    to    em- 

Jn  Stone  V.  Union  P.  R.  Co.  (1907)  32  ployees  whose  duties  required  them  to 

Utah,  ]85,  89  Pac.  715,  723,  the  plain-  travel  upon  trains.     The  validity  of  the 

tiff's  intestate,  an  employee  both  of  an  releasing    contracts    has    also    been    af- 

express  company  and  of  a  railway  com-  firmed  with  reference  to  employees  hired 

pany,  had,  while  in   Utah,  executed  to  by  express  companies  to  perform  work 

the  former  company  a  release  of  both  at  railway  stations, 
companies.     Held,  that,  as  it  was  con-        Piper  v.  Boston  d  M.  R.  Co.    (1908) 

templated  at  the  time  when  the  release  75   N.   H.   228,  72  Atl.   1024;    Dodd   v.. 

was  executed  that  a  part  of  his  services  Central  R.  Go.    (1910)    80  N.  J.  L.  oil. 

were  to  be  performed  in  Wyoming,  and  76  Atl.  544. 
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doctrine  has,  in  some  jurisdictions,   been  abrogated    by  statutory 


provisions. 


Upon  a  subsequent  appeal  of  the  Piper 
Case  ([]910]  75  N.  H.  435,  75  AtL 
3041)  it  was  held  that  the  contract  re- 
leasing the  railroad  company  from  lia- 
bility for  the  negligence  of  its  servants 
was  not  invalidated  by  a  clause  therein 
which  released  the  company  from  its 
own  negligence,  although  the  latter 
clause  itself  was  unenforceable. 

II  Indiana. — Acts  1901,  p.  515,  chap. 
225;  Burns's  Anno.  Stat.  1901,  §  7082a; 
Burns's  Anno.  Stat.  1908,  §  8015.  Two 
of  the  classes  of  contracts  declared  to 
be  void  are  these :  ( 1 )  All  contracts  be- 
tween employer  and  employee,  releasing 
third  persons  or  corporations  from  lia- 
bility for  damages  arising  out  of  the 
negligence  of  such  third  person.  (2)  All 
contracts  between  an  employee  and  a 
third  person  or  corporation,  in  which  it 
is  agreed  that  the  employer  of  such  em- 
ployee shall  be  released  from  liability 
for  damage  of  such  employee,  arising 
out  of  the  negligence  of  the  employer. 
These  provisions  were  under  discussion 
in  Cleveland,  G.  C.  &  St.  L.  R.  Go.  v. 
Benry  (1008)  170  Ind.  94,  83  N.  E.  710, 
reversing  (1907)  —  Ind.  App.  — ,  80  N. 
E.  636.  There  a  show  company  con- 
tracted with  a  railroad  for  the  trans- 
portation of  its  show  cars  for  a  stipu- 
lated gross  sum,  and  agreed  to  assume 
all  responsibility  for  damages  arising 
out  of  the  contract,  and  "to  indemnify 
and  hold  said  railroad  harmless  on  ac- 
count of  any  claim  for  personal  injuries 
or  damage  to  property."  While  an  em- 
ployee of  the  show  was  in  one  of  the 
show  cars  awaiting  transportation  he 
was  killed  by  the  negligence  of  the  rail- 
road company.  Held,  in  an  action 
against  the  railroad  for  the  death,  that 
so  far  as  the  contract  was  decedent's 
contract,  it  was  with  the  railroad,  re- 
lieving it  as  a  private  carrier  under  a 
special  agreement  from  liability  for  ac- 
cidents from  all  sources  afifecting  him, 
and  was  not  a  contract  within  the  in- 
hibitions of  the  statute.  The  ratio  de- 
cidendi was  that  "the  deceased,  by  en- 
tering the  showman's  service,  and  the 
acceptance  of  the  provisions  made  for 
the  transportation  of  employees,  in  a 
modified  sense  made  himself  a  party  to 
the  contract;"  that  the  contract,  so  far 
as  it  was  his,  "was  with  the  railroad 
company,  in  effect  relieving  it  as  a  pri- 


vate carrier  under  a  special  agreement 
from  liability  for  accidents  from  all 
sources  affecting  him;"  and  that,  as  it 
did  not  fall  within  either  of  the  cate- 
gories specified  in  the  statute,  the  case 
was  governed  by  the  principles  of  the 
common  law. 

Iowa. — By  §  2071  of  the  Code,  it  is 
provided  that  railway  corporations  shall 
be  liable  to  every  person,  including  em- 
ployees, for  the  consequences  of  the  neg- 
lect or  mismanagement  of  the  company's 
servants;  and  further,  that  "no  contract 
which  restricts  such  liability  shall  be 
legal  or  binding."  By  §  2074,  it  is  de- 
clared that  no  contract,  receipt,  rule,  or 
regulation  shall  exempt  any  railway 
company  engaged  in  transporting  per- 
sons or  property  from  the  liability  of  a 
common  carrier.  By  chap.  49  of  the 
acts  of  the  27th  General  Assembly  it  is 
declared  that  no  contract  of  insurance, 
relief,  benefit,  or  indemnity  in  case  of 
injury  or  death,  entered  into  prior  to 
the  injury,  shall  constitute  any  bar  or 
defense  to  any  action  based  on  the  pro- 
visions of  §  2071  of  the  Code. 

In  O'Brien  v.  Chicago  £  N.  W.  R.  Go. 
(1902)  116  Fed.  502,  it  was  held  that 
these  provisions  must  be  construed  as 
invalidating  a  contract  by  which  an  ex- 
press messenger  released  a  railway  com- 
pany from  liability  for  injuries  caused 
by  its  negligence,  or  that  of  its  em 
ployees. 

Missouri.— Bj  Rev.  Stat.  1899,  §  2876, 
it  is  enacted  that  no  contract  made  be- 
tween "any  railroad  corporation"  and 
any  of  its  "agents  or  servants,"  based 
on  the  contingency  of  his  injury  or 
death,  and  limiting  the  liability  of  such 
railroad  corporation  for  damages  "under 
the  provisions  of  this  act"  (abolishing 
the  fellow-servant  rule),  shall- be  valid. 

It  has  been  held  that  this  provision 
has  no  application  to  a  contract  made 
by  a  Pullman  ear  porter  with  the  com- 
pany, whereby  he  releases  it  from  lia- 
bility for  negligent  injury,  agrees  to 
indemnify  it  for  any  liability  incurred 
on  such  account  to  a  railroad  company 
carrying  its  cars  under  contract  of  in- 
demnity for  negligent  injury  to  Pullman 
employees,  agrees  that  the  contract  may 
be  assigned  to  such  carrying  company 
for  purposes  of  defense,  and  also  re- 
leases the  carrying  company. 
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1920.  Contracts  by  which  a  master  stipulates  for  absolute  exemption 
from  his  statutory  liability. —  a.  Doctrine  thai  such  contracts  are 
valid. — In  England  a  contract  by  which  a  servant  agrees,  as  a  condi- 
tion of  his  being  retained  in  an  employment,  that  he  will  not  bring 
a  suit  for  damages  under  the  employers'  liability  act  of  1880  (see 
chap.  Lxxiv.,  ante),  and  to  accept  as  compensation  for  such  injuries 
as  he  may  receive  the  amount  to  which  he  is  entitled  as  a  beneficiary 
of  a  relief  fund,  kept  up  partly  by  the  contributions  of  the  employer, 
and  partly  by  sums  deducted  from  the  wages  of  the  workman  himself 
and  his  coservants,  is  held  to  be  valid,  and  to  preclude  recovery  in  an 
action  brought  either  by  himself,  or  by  his  personal  representatives.* 
The  consideration  which  supports  such  a  contract  is  the  money  con- 


Temas. — In  San  Antonio  &  A.  P.  R. 
Co.  V.  Tracy  (1910)  —  Tex.  Civ.  App. 
— ,  130  S.  W.  639,  it  was  held  that  a 
contract  binding  an  employee  of  the 
Pullman  Company  to  waive  all  damages 
inflicted  by  a  railroad  company  is  in- 
valid under  Saylea's  Anno.  Civ.  Stat. 
1897,  art.  4560i,  providing  that  a  con- 
tract between  an  employer  and  employee, 
limiting  the  liability  of  the  employer 
for  injury  to  an  employee,  is  invalid. 

M'yoming. — In  Stone  v.  Union  P.  B. 
Co.  (1907)  32  Utah,  185,  89  Pac.  715, 
cases  of  the  class  adverted  to  in  the 
preceding  note  were  distinguished  by  the 
court  in  discussing  the  effect  of  the  en- 
actment mentioned  in  note  9,  supra. 
But  it  would  seem  that  that  enactment 
is  broad  enough  to  enure  also  to  the 
benefit  of  servants  in  the  employ  of  ex- 
press companies  and  sleeping  car  com- 
panies. 

^Griffiths  V.  Dudley  (1882)  L.  R.  9 
Q.  B.  Div.  357.  There  the  facts  were 
as  follows:  At  the  time  of  the  passing 
of  the  employers'  liability  act  there  ex- 
isted at  all  the  defendant's  collieries  a 
benefit  society  or  club  called  the  "field 
box."  A  -fund  was  raised  by  levying 
weekly  contributions  from  the  workmen, 
which  contributions  were  deducted  from 
their  wages,  and  the  defendant  himself 
contributed  to  the  "field  box"  a  gross 
sum  equal  to  the  amount  of  the  total 
contributions  from  the  workmen.  One 
of  the  benefits  derived  from  the  "field 
box"  by  the  workmen  was  an  allowance 
to  the  widow  and  family  in  case  of  a 
workman  being  killed  in  the  course  of 
his  employment.  The  payments  made 
out  of  the  fund  were  voluntary  pay- 
ments at  the  discretion  of  the  defend- 


ant's agents  who  managed  the  "field 
box."  On  the  1st  of  January,  1880,  the 
day  upon  which  the  employers'  liability 
act  came  into  force,  the  defendant  caused 
to  be  circulated  throughout  his  collieries 
a  printed  document  headed,  "Conditions 
of  employment,"  which  contained  stipu- 
lations that  the  persons  employed  at  the 
colliery  must  be,  and  continue  to  be, 
during  such  employment,  ordinary  mem- 
bers of  the  colliery  club  or  Permanent 
Relief  Society  under  its  then  present  or 
any  future  name;  that  the  employer 
should  be,  and  continue  to  be,  an  hon- 
orary member  of  the  society,  and  should 
subscribe  thereto  not  less  than  thereto- 
fore; that,  in  consideration  of  such  pay- 
ment by  the  employer,  and  of  being 
employed  at  the  colliery,  and  as  part 
of  the  terms  of  employment,  every  per- 
son so  employed  undertook  for  himself 
and  his  representatives,  and  any  person 
entitled  in  case  of  his  death,  to  look  to 
the  funds  of  the  society  alone,  under  the 
rules  and  constitution  thereof,  for  com- 
pensation in  case  of  injury  sustained  in 
such  employment,  whether  resulting  in 
death  or  not;  and  that  neither  the  em- 
ployer nor  any  other  person  in  his 
employment,  whether  a  fellow  servant 
or  not,  should  be  liable  in  respect  of 
any  defect,  negligence,  act,  or  omission 
under  the  employers'  liability  act  1880, 
or  otherwise,  or  in  respect  of  any  negli- 
gence occasioning  such  injury;  that 
the  contract  should  remain  in  force  and 
operate  as  a  contract  between  the  work- 
man and  the  owner  for  the  time  being 
of  the  colliery,  so  long  as  the  workman 
continued  to  be  employed  at  the  colliery. 
Field,  J.,  said :  "There  is  no  suggestion 
that  the  contract  was  induced  by  fraud. 
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tributed  to  the  relief  fund  by  the  employer.^    It  not  only  limits  the 
remedial  rights  of  the  servant  himself,  but  also  precludes  his  repre- 


or  by  force,  or  made  under  duress,  and 
it  was  not  a  naked  bargain  made  with- 
out consideration,  for  the  defendant  con- 
tributed an  amount  to  the  club  equal  to 
the  whole  amount  of  contributions  from 
the  workmen.     I  am  unable  to  concur 
in  the  view  taken  by  the  learned  county 
court  judge   of  these  facts   and  of  the 
statute.     He  held  that  the  contract  was 
against    public   policy.      It    is    at   least 
doubtful  whether,  where   a   contract   is 
said  to  be  void  as  against  public  policy, 
some  public  policy  which  affects  all  so- 
ciety  is  not  meant.     Here  the   interest 
of  the  employed  only  would  be  affected. 
It  is  said  that  the  intention  of  the  legis- 
lature to  protect  workmen  against  im- 
prudent bargains  will  be  frustrated  if 
contracts   like  this   one   are   allowed  to 
stand.     I  should  say  that  workmen  as 
a  rule  were  perfectly  competent  to  make 
reasonable  bargains  for  themselves.     At 
all   events,   I   think  the   present   one   is 
quite     consistent     with     public     policy. 
.     The   last   point   raised   for  the 
plaintiff  was   one  suggested  by  myself. 
But   I   think   the   court   would   be   con- 
struing the  employers'  liability  act  too 
narrowly    if   the   construction    which    I 
suggested  as  a  possible  one  were  placed 
upon  §  1.     At  the  time  of  the  passing 
of  the  act,  the  law  stood  thus:     It  was 
an  implied  term  of  the  contract  between 
employer  and  workman  that  the  latter 
should  not  recover   damages   if  he  was 
injured  by  the   negligence   of   a  person 
in  the  common  employment.     Then  the 
effect  of  §  1  was  to  do  away  with  that 
implied  term.     The  workman  is  obliged 
to   rely   upon   the    contract   of   service; 
but  for  that  contract  he  would  have  no 
right  of  action  at  all;   he  is  only  enti- 
tled to  be  upon  the  employer's  premises 
by  virtue  of  it.    I  think  the  court  should 
take  a  broad  view   of  the   construction 
of  the  act,  having  regard  to  the  inten- 
tion of  the  legislature.     I  do  not  think 
the  words  of  the  act  go  far  enough  to 
compel  the  construction  that  the  express 
contract   by   the   workman    against   the 
operation    of    the   act    should   not   take 
effect.     In  all  the  cases   referred  to   in 
argument,  in  which  the  legislature  has 
intended  to   enact   that   a   person   shall 
not  be  allowed  to  contract  himself  out 
of  an   act   of   Parliament,  very  express 


words  have  been  used.  As  a  general 
rule,  entire  freedom  of  contract  has  been 
preserved;  it  has  only  been  interfered 
with  in  order  to  obviate  great  public 
injustice.  It  is  legitimate  to  see  what 
would  be  the  consequences  if  the  con- 
struction contended  for  by  the  plain- 
tiff's counsel  prevailed,  because,  if  in- 
justice would  result,  it  is  unlikely  the 
legislature  intended  that  construction. 
I  think  great  injustice  would  result,  be- 
cause the  workman  might  obtain  the 
beneiit  of  the  contract  for  years  in  the 
form  of  higher  wages  to  cover  the  risk 
of  injury,  and  then  claim  full  additional 
compensation  when  he  was  injured." 

On  the  ground  that  a  servant  is  pre- 
sumed to  have  contracted  with  reference 
to  any  special  stipulations  contained  in 
notices  which  the  master  has  posted  in 
several  conspicuous  places  through  his 
factory,  it  was  held  in  a  Scotch  case 
that  an  injured  servant  could  not  main- 
tain an  action  for  damages,  where  such 
notices  were  to  the  effect  that  from  the 
weekly  wages  of  the  workmen  certain 
sums  were  to  be  deducted,  in  order  to 
entitle  them  to  the  benefits  of  an  insur- 
ance fund  to  which  the  master  himself 
contributed,  and  that  the  workman,  by 
accepting  such  benefits,  would  be  held 
to  have  discharged  all  claims  against 
the  master.  Wright  v.  Howard  (1893) 
21  Sc.  Sess.  Cas.  4th  series,  25,  31  Scot. 
L.  R.  27,  1  Scot.  L.  T.  259. 

2  See  the  quotation  from  the  judgment 
of  Field  J.,  in  Griffiths  v.  Dudley,  supra. 
The  opinion  has  been  expressed  in  a 
text-book  that  the  employment  of  the 
servant  would  of  itself  be  a  good  con- 
sideration for  a  contract  to  renounce 
the  right  to  sue  under  the  act  of  1880, 
but  that  a  mere  continuing  to  employ 
him  would  not  be.  1  Hodges,  Railways, 
7th  ed.  p.  637.  Having  regard  to  the 
lengths  to  which  the  English  courts  have 
gone  in  sustaining  the  freedom  of  con- 
tract in  respect  to  exemption  from  fu- 
ture liability,  this  opinion  may  perhaps 
be  correct.  Up  to  the  present  time, 
however,  these  exonerating  agreements 
have  not  been  declared  valid  in  any 
cases  but  those  in  which  the  employer 
had  made  substantial  contributions  to 
the  relief  fund. 
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sentatives  from  suing  under  the  damage  act  in  the  event  of  his  heing 
fatally  injured.* 


3  In  Griffiths  v.  Dudley,  note  1,  supra, 
the  right  of  the  decedent's  widow  to  sue 
was  denied  in  the  authority  of  Read  v. 
Oreat  Eastern  R.  Go.  (1868)  L.  R.  3 
Q.  B.  555,  in  which  the  doctrine  was 
enunciated  that  the  damage  act  "did  not 
give  any  new  cause  of  action,  but  only 
substituted  the  riglit  of  the  representa- 
tive to  sue  in  the  place  of  the  right 
which  the  deceased  himself  would  have 
had  if  he  had  survived." 

Compare  also  Haigh  v.  Royal  Mail 
Steam  Packet  Co.  (1883)  52  L.  .T.  Q.  B. 
N.  S.  (C.  A.)  640,  49  L.  T.  X.  S.  802, 
5  Asp.  Mar.  L.  Cas.  189,  48  J.  P.  230, 
where  it  was  held  that  the  executors  of 
a  passenger  on  a  steamboat,  who  had 
been  killed  through  a  collision,  could 
not  receive  damages,  for  the  reason  that 
the  decedent's  ticket  contained  a  clause 
which  was  construed  as  exempting  the 
owner  of  the  steamboat  from  liability 
for  an  injury  received  under  the  circum- 
stances in  question. 

It  seems  somewhat  difficult  to  recon- 
cile with  the  broad  theory  upon  which 
the  above  cases  proceed,  the  decision  in 
Farmer  v.  Grand  Trunk  R.  Co.  (1891) 
21  Ont.  Rep.  299.  There  a,  railway  em- 
ployee who  was  killed  in  an  accident 
had  been  a  member  of  a  benefit  society, 
established  under  statutory  authority, 
but  constituting  an  organization  dis- 
tinct from  the  company  by  which  the 
decedent  was  employed.  His  certificate 
did  not  profess  to  be  an  insurance 
against  accidents.  Nor,  so  far  as  the 
report  shows,  was  any  express  stipula- 
tion made  regarding  the  eflfeet  of  the 
acceptance  of  the  benefits,  as  in  the  con- 
tracts discussed  in  §§  1923  et  seq.  post. 
The  society  paid  over  to  his  widow  the 
sum  of  money  to  which  she  was  entitled 
under  its  rules,  and  for  this  sum  she 
gave  a  receipt  which  stated  that  the 
railway  company  was  relieved  from  all 
liability,  but  to  which  the  company  it- 
self was  not  a  party.  In  an  action  for 
damages  brought  by  her  against  the 
company,  it  was  held  that  her  accept- 
ance of  this  money  was  not  a  bar  to 
recovery,  and  that  it  should  not  be  de- 
ducted from  the  amount  to  which  she 
was  entitled  as  damages.  It  was  eon- 
ceded  that,  if  the  arrangement  had  con- 
stituted simply  an  accident  insurance, 
the  deduction  would  have  been   proper 


under  the  rule  laid  down  in  Hioks  v. 
Newport,  A.  <i  H.  B.  Co.  (1857)  4  Best 
&  S.  403,  note.  The  conclusion  that  the 
action  was  not  barred  by  the  giving  of 
the  receipt  was  referable  to  the  con- 
sideration that  the  defendant  was  not 
a  party  to  it,  and  that  the  relief  society 
was  technically  a  separate  body.  But 
it  seems  open  to  question  whether  the 
society  should  not  have  been  viewed 
rather  as  being,  for  the  purpose  of  pay- 
ing out  the  stipulated  benefits,  the  agent 
of  the  defendant.  Even  assuming  that 
the  receipt  did  not  constitute  an  abso- 
lute bar  to  the  action,  it  is  submitted 
that  the  mere  fact  that  the  contract 
was  not  one  of  insurance  did  not  jus- 
tify the  court  in  refusing  to  make  any 
deduction  in  respect  of  the  benefits  ac- 
cepted. The  ruling  of  Lord  Campbell 
in  the  English  nisi  prius  case  cited  was 
merely  to  the  effect  that  the  jury  might 
properly  make  a,  deduction  on  account 
of  insurance  money.  It  is  not  neces- 
sarily an  authority  for  the  converse 
proposition  that  a  deduction  is  warrant- 
able only  in  eases  where  such  money  is 
concerned. 

In  this  point  of  view  it  would  follow 
that  some  allowance,  at  all  events, 
should  have  been  made  on  account  of 
the  receipt  of  the  insurance  money.  The 
proper  method  of  computing  the  amount 
to  be  allowed  in  such  a  case  is  indicated 
by  the  following  passage  in  the  judg- 
ment of  the  Privy  Council  in  Grand 
Trunk  R.  Co.  v.  Jennings  (1888)  L.  R. 
13  App.  Cas.  800:  "The  pecuniary 
benefit  which  accrued  to  the  respondent 
[wife  of  insured]  from  his  premature 
death  consisted  in  the  accelerated  re- 
ceipt of  a  sum  of  luoney,  the  considera- 
tion for  which  had  already  been  paid  by 
him  out  of  his  earnings.  In  such  a  case, 
the  extent  of  the  benefit  may  fairly  be 
taken  to  be  represented  by  the  use  or 
interest  of  the  money  during  the  period 
of  acceleration."  This  decision  modified 
the  doctrine  previously  enunciated  in 
Grand  Trunk  R.  Co.  v.  Beckett  (1886) 
16  Can.  S.  C.  713,  affirming  (1886)  13 
Ont.  App.  Rep.  174.  Such  an  allowance 
would  have  been  in  accord  with  the  gen- 
eral principle  which  underlies  the  spe- 
cial rule  regarding  the  deduction  of 
insurance  money,  viz.,  that  "whatever 
comes  into  the  possession  of  the  family 
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In  an  earlier  chapter  (§§  102,  103),  the  effect  of  the  rule  accept- 
ed in  England,  that  the  plea  of  infancy  is  not  a  complete  defense  to 
an  action  on  a  contract  with  regard  to  labor,  has  been  discussed  in 
relation  to  the  validity  of  the  contract  of  employment  itself.  The 
general  principle  there  stated,  that  the  contract  is  binding,  according 
as  it  is  or  is  not  beneficial  to  the  infant,  furnishes  the  determinative 
test  in  dealing  vpith  the  validity  of  contracts  of  the  kind  with  which 
we  are  now  concerned.* 

b.  Doctrine  thai  such  contracts  are  invalid. — In  Alabama  it  has 
been  held  that  a  stipulation  in  a  contract  of  service,  to  the  effect  that 
the  agreed  wages  are  to  cover  the  risk  of  an  injury  caused  to  the  serv- 
ant by  one  of  those  accidents  for  which  the  master  is  declared  by  the 
employers'  liability  act  of  that  state  to  be  responsible  (see  chap, 
i-xxiv.,  ante),  is  not  a  good  defense  to  a  suit  for  the  recovery  of  dam- 
ages for  such  an  injury.* 


■wlio  have  suffered  by  the  death  of  their 
relative, ,  by  reason  of  his  death,  must 
be  taken  into  account."  1  Beven,  Neg. 
2d  ed.  p.  233. 

*  In  Clements  v.  London  &  N.  W.  R, 
Co.  [1894]  2  Q.  B.  482,  an  infant  entered 
the  employment  of  a  railway  company. 
It  was  stipulated  that  he  would  become 
a  member  of  an  insurance  society  formed 
among  the  employees,  and  that  he  would 
be  bound  by  its  rules,  and  also  that  he 
would  accept  the  contribution  made  by 
the  company  to  the  funds  of  the  society, 
and  the  advantages  under  the  rules  of 
the  society,  in  lieu  of  any  claims  against 
the  company  under  the  employers'  lia- 
bility act  of  1880.  The  rules  covered 
all  accidents  except  those  occasioned  wil- 
fully or  by  gross  negligence  of  the  mem- 
ber, and  were  not  restricted  to  accidents 
for  which  the  employers  are  liable,  but 
the  relief  granted  was  less  than  the 
sum  which  might  be  recovered  under 
the  act.  The  rules  also  provided  for 
forfeiture  of  benefits  in  default  of  no- 
tice, and  of  claims  for  breaches  of  the 
regulations,  or  for  criminal  misconduct, 
an^  for  reference  of  disputes  to  arbi- 
trators. Held,  that  these  stipulations 
were  obligatory,  and  a  bar  to  an  action 
under  the  statute.  The  grounds  upon 
which  the  contract  was  considered  to  be 
fair  for  the  infant  were  thus  stated: 
"First  of  all,  no  matter  how  the  acci- 
dent may  happen  to  him,  and  whether 
he  has  a  remedy  in  a  court  of  law  or 
not,  he  is  to  have  payment  made  to  him 
according   to  the   scale   set  out   in   the 


rules  of  the  society.  He  avoids  litiga- 
tion, and  having,  if  successful  in  liti- 
gation, to  pay  costs  as  between  solicitor 
and  client  out  of  the  damages  he  may 
recover.  He  avoids  also  the  uncertainty 
of  getting  a  verdict  and  the  difficulty  of 
establishing  a  cause  of  action." 

In  another  case  decided  about  the 
same  time,  a  boy  thirteen  years  of  age, 
employed  at  a  collierj',  entered  into  an 
agreement  with  a  railway  company,  by 
which,  in  consideration  of  the  latter  per- 
mitting the  former  to  travel  between 
his  home  and  the  colliery  under  a  spe- 
cial arrangement  between  the  proprietor 
of  the  colliery  and  the  company,  the 
former  stipulated  that  neither  he,  his 
representatives  nor  relatives,  should 
have  any  claim  against  the  company  for 
injury  or  loss  to  him  or  his  property 
upon  the  railway,  although  occasioned 
by  the  negligence  of  the  latter  or  its 
employees,  and  would  indemnify  the 
company  against  all  loss  or  expense 
which  might  be  incurred  by  any  such 
injury  or  loss,  or  any  claim  or  legal 
proceedings  against  it.  This  contract 
was  held  to  be  so  much  to  his  detriment 
as  to  be  unfair  to  him  as  being  an  in- 
fant, and  not  binding  upon  him.  Flower 
V.  London  &  N.  W.  R.  Co.  [1894]  2  Q. 
B.  (C.  A.)  65,  63  L.  J.  Q.  B.  N.  S.  547. 
9  Reports,  494,  70  L.  T.  N.  S.  829,  42 
Week.  Rep.  519. 

6  Hissong  v.  Richmond  &  D.  R.  Co. 
(1890)  91  Ala.  514,  8  So.  776. 

In  another  action  brought  under  this 
statute  for  the   death   of   a  brakeman. 
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In  Kansas  it  has  been  laid  down  that  a  railway  company  cannot 
contract  in  advance  for  a  release  from  the  liability  imposed  upon  it 
by  a  statute  abolishing  in  respect  to  railway  companies  the  common- 
law  rule  as  to  the  assumption  of  the  risks  of  a  fellow  servant's  n^- 
ligence,  and  that  the  same  rule  holds,  irrespective  of  whether  there 
is  or  is  not  a  clause  in  the  statute  peremptorily  avoiding  all  contracts 
which  violate  its  provisions.® 

In  Illinois  a  contract  by  which  a  servant  waives  the  benefit  of  the 
provisions  of  a  statute  concerning  the  care  which  an  employer  must 
exercise  with  regard  to  the  protection  of  his  servants  from  personal 
injury  has  been  declared  to  be  against  public  policy.''  This  doctrine 
is  deemed  to  be  controlling  even  in  cases  where  the  servant  is  given 
extra  wages  in  consideration  of  his  releasing  the  master  from  lia- 
bility.' 

evidence  that  there  was  a  rule  of  the  lives  and  limbs  of   its  citizens  that  it 

company  the  effect  of  which  was  to  im-  has  the  power  to  enact  statutes  for  their 

pose  upon  him  a  duty  of  looking  after  protection,   and  the   provisions   of  such 

his  own  safety  was  held  to  be  incompe-  statutes  are  not  to  be  evaded  or  waived 

tent  and  irrelevant.     Louisville  &  N.  R.  by  contracts  in  contravention  therewith. 

Go.  V.  Orr  (1890)  91  Ala.  548,  8  So.  360.  The  general  principle  deduced  from  the 

These    cases   were   followed   in   Rich-  authorities  is,  that  an  individual  shall 

mond      D.   R.   Go.   v.  Jones    (1890)    92  not  be  assisted  by  the  law  in  enforcing 

Ala.  218,  9  So.  276,  where  a  demurrer  a   contract   founded   upon   a   breach   or 

to  a  plea  setting  up  a  rule  of  the  com-  violation   on   his  part  of  its   principles 

pany  to  the  effect  that,  if  an  employee  or  enactments;  and  this  principle  is  ap- 

was  disabled  by  accident  or  any  other  plicable  to   legislative   enactments,   and 

cause,  his  right  to  claim  compensation  is  universally  true  in  regard  to  all  stat- 

would  not  be  recognized,  was  sustained,  utes  made  to  carry  out  measures  of  gen- 

6  In  Kansas  P.  R.  Co.  v.  Peavey  eral  policy ;  and  the  rule  holds  equally 
(1883)  29  Kan.  169,  44  Am.  Rep.  630,  good  if  there  be  no  express  provision  in 
the  court  said:  "If  the  statute  was  the  statute  peremptorily  declaring  all 
enacted  for  the  better  protection  of  the  contracts  in  violation  of  its  provisions 
life  and  limb  of  railroad  employees,  it  void  in  regard  to  statutes  intended  gen- 
would  be  against  public  policy  for  the  erally  to  protect  the  public  interests  or 
courts  to  sanction  contracts  made  in  to  vindicate  public  morals."  For  more 
advance  for  the  release  of  this  liability,  recent  eases  in  which  the  same  doctrine 
especially  when  we  consider  the  unequal  was  affirmed,  see  Atchison,  T.  &  8.  F. 
situation  of  the  laborer  and  his  em-  R.  Co.  v.  Fronk  (1906)  74  Kan.  519,  87 
ployer.  Take  this  illustration:  In  some  Pac.  698,  11  Ann.  Cas.  174;  Sewell  v. 
states — and  in  our  own — the  owners  of  Atchison,  T.  &  S.  F.  R.  Co.  (1908)  78 
coal  mines  which  are  worked  by  means  Kan.  1,  96  Pac.  1007;  Atchison,  T.  &  8. 
of  shafts  are  required  to  make  and  con-  F.  R.  Co.  v.  Derrick  (1908)  78  Kan. 
struct  escapement  shafts  in  each  mine  884,  96  Pac.  1018. 

for  distinct  means  of  ingress  and  egress  T  Chicago,  W.  &  Y.  Goal  Go.  v.  Peter- 

f or  all  persons  employed  or  permitted  to  son   (1890)   39  111.  App.  114.     The  stat- 

work  in  the  mines.     Such  a  contract  is  ute  referred  to  was  Session  Laws  1887, 

for  the  benefit  of  employees  engaged  in  title,  "Mines  and  Miners,"  p.  235,  §§  14 

working  in  coal  mines;   but  the  owner  and  16. 

of  such  a  mine  would  not  be  permitted  8  Mt.  Olive  <£  8.  Goal  Go.  v.  Herbeok 

to  contract  in  advance  with  employees  (1900)    92    111.    App.    441,    affirmed    in 

for  operation  of  the  mine  in  contraven-  (1901)  190  111.  39,  60  N.  E.  105. 

tion   of  the   provisions   of   the   statute.  In  an   Arkansas  case,  decided  before 

The  state  has  such  an   interest  in  the  the  passage   of  the  statute   referred  to 
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c.  Special  statutory  provisions  declaring  such  contracts  to  he  in- 
valid.— Several  of  the  statutes  by  which  the  common-law  obligations 
of  masters  to  their  servants  have  been  modified  contain  clauses  ex- 
plicitly invalidating  contracts  by  which  the  master's  liability,  as  de- 
fined by  those  statutes,  is  limited  or  abrogated.* 


in  the  following  subsection,  it  was  sug- 
gested that,  although  the  common-law 
rule  regarding  the  nonliability  of  a  mas- 
ter for  injuries  caused  by  a  fellow  serv- 
ant may  have  been  abolished  by  the 
legislature,  a  stipulation  relieving  him 
of  responsibility  for  their  negligence, 
except  in  cases  where  he  himself  has 
been  negligent  in  selecting  them,  or  in 
failing  to  dismiss  them  after  having  re- 
ceived notice,  actual  or  constructive,  of 
their  unfitness,  may  possibly  be  sus- 
tained as  reasonable.  Little  Rock  &  Ft. 
H.  B.  Go.  V.  Euhanks  (1886)  48  Ark. 
460,  3  Am.  St.  Rep.  245,  3  S.  W.  808. 
This  refinement  upon  the  general  rule, 
however,  has  apparently  not  found  ac- 
ceptance with  any  court  up  to  the  pres- 
ent time.  It  is  difficult  to  see  upon 
what  logical  grounds  it  can  be  sustained. 
The  essential  effect  of  an  enactment  of 
the  description  mentioned  is  simply  to 
render  the  principle  respondeat  superior 
controlling  with  respect  to  the  whole  of 
a  certain  region  of  facts,  a  portion  of 
which  has  previously  been  treated  as  an 
appropriate  domain  for  the  operation  of 
the  doctrine  of  assumption  of  risks.  In 
other  words,  he  becomes  chargeable 
thereafter  for  the  negligence  of  all  his 
servants,  and  not  merely  of  those  who, 
apart  from  statute,  are  considered  to  be 
his  agents,  either  on  the  ground  of  their 
rank,  or  because  they  are  intrusted  with 
the  performance  of  one  or  other  of  his 
nondelegable  duties.  There  is  no  ap- 
parent reason  why  a  contract  which  pur- 
ports to  relieve  him  of  the  liability 
imposed  by  an  enactment  which  abro- 
gates the  distinction  between  these  two 
classes  of  servants  should  be  regarded 
as  valid  any  more  than  a  contract  which 
purports  to  relieve  him  of  the  liability 
which  the  common  law  imposes  upon 
him  in  respect  of  the  negligence  of  serv- 
ants belonging  to  the  latter  class. 

9  United  States.— {See  §§  1766,  OMte, 
1924,  note  10,  post.) 
Alabama. —  (See  §  1657,  ante.) 
Arkansas. —  (See  §  1750,  ante.) 
Colorado. — ^Mills's  Anno.  Stat.  §  505. 
Employers    are    forbidden    to    demand 


from  employees,  as  a  condition  of  their 
employment  or  otherwise,  a  contract  re- 
leasing the  employers  from  liability  for 
personal   injuries  caused  by  negligence. 
Florida. —  (See  §  1772,  ante.) 
Georgia. —  (See  §  1774,  ante.) 
Indiana. —  (See  §  1660,  ante.)     For  a 
case  in  which  a  contract  was  pronounced 
void    under    this    provision,    see    Pitts- 
hurgh,   0.   C.   &   St.  L.  B.   Co.  v.  Ro^s 
(1907)   169  Ind.  3,  80  N.  E.  845. 
Iowa. —  (§  1777,  ante.) 
In  Mumford  v.  Chicago,  R.  I.  S  P.  R. 
Co.    (1905)    128  Iowa,   685,   104  N.  W. 
1135,  this  provision  was  held  to  be  vio- 
lated by  a  stipulation  to  the  effect  that, 
in  consideration  of  employment,  the  serv- 
ant agreed  to  give  the  railroad  company 
notice  of  personal  injuries  sustained  by 
him  within  thirty  days  after  receiving 
them,  and  that  his  failure  to  give  such 
notice   in   the   manner   and  within   the 
time  specified  should  be  a  bar  to  an  ac- 
tion therefor. 

Massachusetts. —  (See  §  1658,  ante.) 
Minnesota. —  (See  §  1781,  ante.) 
Missouri. —  (See  §  1783,  ante.) 
Mississippi. —  (See   §   1753,  ante.) 
North  Carolina. —  (See  §  1788,  amte.) 
This  provision  was  held  constitutional 
in    Coley    v.     North    Carolina    R.    Co. 
(1901)    129  N.   C.   407,   57  L.R.A.   834, 
40  S.  E.  195. 

See  Lassiter  v.  Raleigh  d  C  R.  Co. 
(1904)   137  N.  C.  150,  49  S.  E.  93. 
Ohio. —  (See  §  1791,  ante.) 
South  Carolina. —  (See  §  1760,  ante.) 
Texas. —  (See    §§    1794,    1796,    ante.) 
With  regard  to  this  statute  it  has  been 
held  that  the  fact  that  plaintiff's  injury, 
for  which  suit  was  brought  in  the  Fed- 
eral court  in  Texas,  occurred  in  Mexico, 
is  immaterial  as  affecting  the  invalid- 
ity of  such  contract,  when  pleaded  as  a 
defense.     Mexican  Nat.  R.  Co.  v.  Jack- 
son  (1902)    55  C.  C.  A.  315,  118  Fed. 
549. 

Virgini-a. —  (§  1794,  ante.) 
Wisconsin.— {§%  1797,  1801,  ante.) 
Wyomimg. —  (§  1802,  ante.) 
By   the   Ontario   employers'   liability 
act,  restrictive  stipulations  are  valid  in 
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19!J1.  Contracts  requiring  servant  to  elect  between  acceptance  of 
benefits  out  of  a  relief  fund,  and  a. prosecution  of  his  claims  in  an  action 
for  damages.  Generally. — The  cases  referred  to  in  the  two  preceding 
sections  show  that  courts  in  the  United  States  are  virtually  unani- 
raous  in  asserting  the  illegality  of  agreements  by  which  servants  con- 
sent to  an  absolute  renunciation  of  their  right  to  enforce  the  common- 
law  or  statutory  liability  of  their  masters.  On  the  other  hand,  there 
is  in  that  country  a  concurrence  of  opinion,  not  less  general,  with  re- 
spect to  the  doctrine  that  agreements  which  in  substance  involve 
merely  a  conditional  or  provisional  renunciation  of  that  right  are 
valid.  Of  this  nature  are  the  stipulations  usually  entered  into  by 
servants  who  become  members  of  relief  associations.  Such  stipula- 
tions are  divisible  into  three  classes : 

(1)  Those  by  which  it  is  agreed  that  the  servant's  acceptance  of 
the  specified  benefits  incident  to  his  membership  shall  be  a  bar  to  a 
subsequent  action  for  damages. 


certain  cases.  (§  1662,  ante;  %  10  of 
act. ) 

By  the  Ontario  railway  act  of  1906, 
contracts  by  wliich  employees  of  a  rail- 
way company  in  the  province  waive 
their  right  to  damages  for  injuries 
caused  by  defects  in  the  plant  are  de- 
clared to  be  void. 

In  Manitoba  restrictive  provisions 
similar  to  those  in  the  Ontario  employ- 
ers' liability  act  are  in  force. 

By  §  12  of  the  Queensland  employers' 
liability  act  of  1886,  a  contract  disen- 
titling a  workman  to  the  benefit  of  the 
act  is  void. 

As  to  the  constitutionality  of  statutes 
declaring  void  all  contracts  by  which  a 
servant  waives  the  benefit  of  a  statutory 
right  of  action,  see  the  concluding  chap- 
ter of  this  treatise. 

In  the  Iowa  Code,  §  2071,  it  is  provid- 
ed that  railway  corporations  shall  be  lia- 
ble to  every  person,  including  employees, 
for  the  consequences  of  the  neglect  or 
mismanagement  of  the  company's  serv- 
ants; and,  further,  that  "no  contract 
which  restricts  such  liability  shall  be 
legal  or  binding."  In  §  2074  it  is  de- 
clared that  no  contract,  receipt,  rule,  or 
regulation  shall  exempt  any  railway 
company  engaged  in  transporting  per- 
sons or  property  from  the  liability  of  a 
common  carrier.  In  chapter  49  of  the 
Acta  of  the  27th  General  Assembly  it  is 
declared  that  no  contract  of  insurance, 
relief,  benefit,  or  indemnity  in  case  of 


injury  or  death,  entered  into  prior  to 
the  injury,  shall  constitute  any  bar  or 
defense  to  any  action  based  on  the  pro- 
visions of  §  2071  of  the  Code.  By  a  con- 
tract made  in  the  state,  between  an 
express  company  and  a  messenger  em- 
ployed by  it,  the  latter,  in  consideration 
of  his  employment,  agreed  to  assume  all 
risk  of  accidents  and  injuries  resulting 
from  the  gross  or  other  negligence  of 
any  corporation  or  person  engaged  in 
operating  any  railroad,  or  any  employee 
thereof,  whether  resulting  in  death  or 
otherwise,  and  authorized  the  company 
to  contract  with  any  railway  company 
on  his  behalf  that  no  claim  should  be 
made  against  it  by  him  or  his  repre- 
sentatives on  account  of  any  such  in- 
jury. By  a  second  contract  made  in  ac- 
cordance with  such  authority,  between 
the  express  company  and  a  railroad  com- 
pany, the  latter  agreed  to  furnish  cars 
for  the  use  of  the  former  over  its  lines, 
and  the  express  company  agreed  to  pro- 
tect the  railroad  company  against  lia- 
bility for  injuries  to  express  messengers 
or  agents  while  being  transported  over 
its  line  in  connection  with  their  duties. 
The  court  held  that  these  stipulations 
were  plainly  invalid,  as  being  in  contra- 
vention of  the  statutory  prohibitions 
against  contracts  restricting  the  liabili- 
ty imposed  by  the  statute.  O'Brien  v. 
Chicago  &  N.  W.  R.  Co.  (1902)  116  Fed. 
502. 
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(2)  Those  by  which  his  execution  of  a  release  of  his  employer 
from  liability  is  made  a  condition  precedent  to  the  payment  of  bene- 
fits out  of  the  relief  fund. 

(3)  Those  which  attach  to  the  institution  of  an  action  for  dam- 
ages certain  disabling  consequences  in  respect  of  the  recovery  of  the 
stipulated  benefits. 

The  rationale  of  the  doctrine  which  asserts  the  validity  of  such 
stipulations  is  that  the  servant's  potential  right  to  sue  for  damages 
remains  intact  until  the  event  which  would  entitle  him  to  exercise  it 
has  actually  occurred,  and  that  it  is  then  still  open  to  him  to  elect 
whether  he  will  bring  an  action,  or  accept  the  benefits  in  discharge 
of  the  employer's  liability  to  him.^  The  question  whether  the  bene- 
fits received  constitute  an  adequate  consideration  for  the  release  of 
the  employer  is  one  which  a  court  cannot  inquire  into.  The  servant 
is  "at  full  liberty  to  compromise  the  damages  with  the  appellant  for 
any  valuable  consideration,  however  small,  and,  if  he  chose  to  accept 
a  less  amount  than  that  to  which  he  might  have  been  entitled  in  an 
action  therefor  in  the  proper  court,  such  settlement  is  nevertheless  a 
full  accord  and  satisfaction  from  which  the  courts  cannot  relieve 
him."  ^ 

Where  it  is  provided  (as  is  usually  the  case),  by  the  rules  of  a  re- 
lief association,  that  the  benefits  are  to  be  paid  only  to  members  who 
are  injured  "in  the  discharge  of  their  duties,"  a  claimant  cannot  suc- 
ceed unless  he  shows  that  the  circumstances  of  the  accident  were  such 
as  to  bring  it  within  this  description.' 

Under  a  familiar  rule  of  the  law  of  contracts,  when  an  agreement 
of  this  description  is  executed  by  a  servant  who  is  able  to  read,  he  is 

1  See  cases   cited   in   §    1925,   note   1,  of  money,  by  virtue  of  his  promises  that 

post.  t'ls    payment    and    acceptance    of    such 

In  Barden  v.  Atlantic  Coast  Line  R.  money  should  be  in  settlement  and  dis- 

Co.    (1910)    152   N.   C.    318,   —  L.R.A.  charge  of  his  claims  against  the  railroad 

(N.S.)  67  S.  E.  971,  the  validity  of  company  for  damages  for  his  injury,  can 

the    ordinary    contracts    required    from  it  be  doubted  that  the  payment  to  and 

members  of  railway  relief  departments  acceptance  by  Bell  of  such  money,  in  the 

was  denied   (two  judges  dissenting).  absence  of  fraud  or  mistake,  would  bar 

e Lease  y.  Penmsylvania  Co.  (1894)  10  this  action?" 

Ind.  App.  47,  37  N.  E.  424.  8  In  Kinney  v.  Baltimore  &  0.  Em- 

Compare  the  following  passage  of  the  ployees'  Relief  Asso.  (1891)  35  W.  Va. 
judgment  in  Chicago,  B.  <£  Q.  R.  Co.  v.  385,  15  L.R.A.  142,  14  S.  E.  8,  the  acci- 
Bell  ( 1895 )  44  Neb.  44,  62  N.  W.  314 :  dent  was  held  to  be  within  such  a  clause, 
"If  Bell  had  not  been  a  member  of  the  where  he  was  killed  by  a  train  in  cross- 
relief  department,  and  after  he  had  re-  ing  the  track  on  his  way  home,  a  few 
ceived  the  injury  sued  for  herein  and  minutes  after  quitting  his  work.  Con- 
accepted  from  the  railroad  company  the  trast  the  English  case  cited  in  §  1919, 
amount  of  money  which  he  received  note  7,  ante. 
from  the  relief  department,  or  other  sum 
M.  &  S.  VoL  v.— 375. 
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presumed  to  understand  the  terms  of  the  agreement  and  its  effect,  and 
it  will  not  be  set  aside  on  the  ground  that  he  did  not  comprehend  its- 
legal  significance.* 

Nearly  all  the  cases  in  which  the  courts  have  dealt  with  contracts- 
of  the  type  now  under  discussion  relate  to  railway  relief  associations. 
But  it  has  never  been  intimated,  and  there  is  no  apparent  reason  for 
supposing,  that  (except  where  the  question  of  corporate  power  is  in- 
volved) the  rights  and  liabilities  arising  from  the  organization  and 
operation  of  such  bodies  are  different  from  those  which  are  predicable- 
with  reference  to  other  bodies  of  the  same  description,  whether  ci3n- 
stituted  by  a  company  or  not.  The  doctrines  stated  in  this  and  the 
ensuing  sections  will  therefore  be  enunciated  in  general  language,  un- 
less the  subject-matter  is  such  as  to  show  that  they  are  applicable  only 
to  the  relief  departments  of  railway  companies. 

1922.  Objects,  organization,  and  legal  status  of  relief  associations. — 
Relief  associations  differ  to  some  extent  in  respect  to  the  details  of 
their  organization  and  the  conditions  and  privileges  incident  to  mem- 
bership. But  they  are  all  constituted  upon  a  similar  system,  the 
more  material  features  of  which  may  be  described  succinctly  as  fol- 
lows: 

(1)  Both  the  employer  and  his  servants  are  contributories  to  the- 
relief  fund,  the  sums  payable  by  the  servants  being  deducted  from 
their  wages. 

(2)  The  employer  furnishes  the  requisite  means  for  carrying  oa 
the  business  of  the  association,  defrays  all  the  expenses  incidental  to- 
its  operation,  and  acts  as  custodian  or  treasurer  of  the  relief  fund. 

(3)  The  employer  guarantees  the  fulfilment  of  the  obligations  as- 
sumed by  the  association  with  regard  to  the  payment  of  the  benefits,, 
and  undertakes  to  make  good  any  deficits  which  result  from  the  in- 
sufiiciency  of  the  regular  contributions  to  satisfy  the  claims  of  the 
members. 

(4)  The  members  of  the  association  who  are  injured  in  the  course- 
of  their  employment  are  entitled  to  the  sums  fixed  by  a  schedule  of 

4  Viehers  v.  Chicago,  B.  &  Q.  R.  Co.  operated  as  a  release,  a  verdict  was  held' 

(3895)    71  Fed.  139;  Fivey  v.  Pennsyl-  to  liave  been  properly  directed  for  the- 

vania  B.  Co.   (1902)  67  N.  J.  L.  627,  91  defendant,   the   evidence   being  that   he 

Am.  St.  Rep.  445,  52  Atl.  472.     In  the  could   read  and   write,  that  the  agree- 

latter  case,  where  the  plaintiff  alleged  ment  was  printed  in  plain  type,  and  that, 

that,  when  he  began  to  read  the  applica-  two  months  before  the  accident  he  had 

tion  for  membership  in  the  relief  asso-  been  furnished  with  a  book  containing  a 

elation,  the  medical  examiners  told  him  copy  of  his  application  and  of  the  regu- 

to  sign  as  a  matter  of  form,  but  failed  lations  respecting  the  relief  fund, 
to  state  that  am  acceptance  of  benefits 
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compensation,  based  upon  the  character  of  the  injury,  and  the  nature 
of  the  work  in  which  they  have  been  engaged.^ 

Under  some  of  the  systems  applicants  for  work  are  engaged  only 
on  condition  of  their  becoming  members  of  the  relief  associations,  and 
of  contributing  a  certain  percentage  of  their  wages  to  the  relief 
funds. ^  Under  other  systems  servants  may  decline  membership,  if 
they  prefer  to  do  so.' 

A  consideration  of  the  advantages  of  these  associations  from  an 
economical  or  sociological  point  of  view  would  be  out  of  place  in  the 
present  work.  But,  having  regard  merely  to  the  legal  aspects  of  the 
policy  which  has  led  to  their  organization,  it  may  be  observed  that 
they  confer  definite  benefits  both  upon  the  master  and  the  servant 
employed.  On  the  one  hand,  the  servant,  by  becoming  a  member  of 
such  an  association,  acquires  the  right  of  claiming  an  indemnity  for 
an  injury,  irrespective  of  whether  the  former  is  or  is  not  legally 
liable  for  that  injury.    On  the  other  hand,  the  master  avoids  in  many 

1  The  above  statement  seems  to  be  am-  264,  40  U.  S.  App.  448,  76  Fed.  439 ; 

ply   suflScient   to   enable   a   practitioner  Otis  y.  Pennsylvania  Co.  (1896)  71  Fed. 

to  comprehend  the  purport  and  rationale  136. 

of  the  decisions  cited  in  this  and  the  fol-  The  New  South  Wales  accident  relief 

lowing  sections.    Those  who  desire  fuller  act  1900  provides  for  allowances  to  per- 

inforraation  concerning  the  economy  and  sons   injured  by   mining   accidents   and 

rules  of  these  associations  are  referred  their  relatives.     The  relief  fund  is  made 

to    the    Appendix    to    Mr.    McKinney's  up  of  deductions  from  wages,  contribu- 

Treatise  on  Fellow  Servants,  where  the  tions  by  employers,  and  grants  by  the 

details  of  the  organizations  of  one  large  government. 

English  railway  company  and  of  several  2  In   the   United   States  this   require- 

American  railway  companies  are  stated  ment  was  first  introduced  by  the  Balti- 

in  extenso.  more  &  Ohio  Employees'  Relief  Associa- 

The  Fifth  Annual  Report  of  the  Ameri-  tion,  and  has  since  been  adopted  by  oth- 

can  Commissioner  of  Labor  also  contains  er  railway  companies, 

some  useful  information  on  the  subject.  In  England  the  rule  as  to  compulsory 

Summaries  more   or  less  compre'hen-  membership  seems  to  be  virtually,  if  not 

sive  of  the  schemes  of  various  relief  as-  quite,     universal.      See   cases    cited    in 

sociations    are    given    in   the    following  §§  1919,  1920,  ante. 

cases:    Petty  v.  Brunswick  d  W.  R.  Co.  In  the  Illinois  truck  act  of  May  28, 

(1900)    109  Ga.  666,  35  S.  E.  82   (very  1891,  which  has  been  declared  uneonsti- 

full  account  of  the  relief  scheme  in  force  tutional   (see  the  concluding  chapter  of 

on  the  lines  composing  the  Plant  System  this  treatise),  it  was  expressly  provided 

of  Tailwa-ys)  ;  Lease  V.  Pennsylvania  Co.  that   the   employer   might   deduct   such 

(1894)   10  Ind.  App.  47,  37  N.  E.  423;  sums  as  might  be  agreed  between  him 

Fuller   v.    Baltimore   &    0.   Employees'  and  his  employees  for  a  hospital  or  re- 

Relief  Asso.  (1887)   67  Md.  433,  10  Atl.  lief  fund. 

237 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Wymore  3  Organizations  in  which  membership 

(1894)    40   Neb.   645,   58   N.  W.   1120;  was    voluntary   were    under    review    in 

Chicago,  B.  d  Q.  R.  Co.  v.  Bell  (1895)  Pittsburg,  C.  C.  d  St.  L.  R.  Go',  v.  Cooa 

44  Neb.  44,  62  N.  W.  314;  Beck  v.  Penn-  (1896)   55  Ohio  St.  497,  35  L.R.A.  507, 

sylvania  R.  Co.  (1899)  63  N.  J.  L.  232,  45  N.  E.  641;   Shaver  v.  Pennsylvania 

76  Am   St   Rep.  211,  43  Atl.  908;  John-  Co.   (1896)   71  Fed.  931;  Chicago,  B.  d 

son  V.  Philadelphia  d  R.  R.  Co.  (1894)  Q.  R.  Co.  v.  Bell  (1895)  44  Neb.  44,  62 

163  Pa.  127,  29  Atl.  854;  Chicago,  B.  &  N.  W.  314. 
g.  R.  Co.  V.  Miller  (1896)   22  C.  C.  A. 
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instances  the  expenses  of  litigation  to  which  he  would  have  been 
subjected  if  hia  servants  had  not  possessed  this  right.* 

Relief  departments  are  not  insurance  companies  in  such  a  sense  as 
to  bring  them  within  the  purview  of  statutes  relating  to  such  compa- 
nies.* iN'or  are  they  charitable  institutions  within  the  meaning  of 
the  doctrine  which  declares  such  institutions  to  be  exempt  from  lia- 
bility for  the  negligence  of  the  physician  engaged  by  it.  (See  the 
subsequent  chapter  in  which  that  subject  is  treated).®  It  has  been 
laid  down  that  an  unincorporated  relief  department  of  a  raihvay 
company  is  a  mere  agency  of  the  company,  and  consequently  that  no 
liability  under  a  contract  with  it  can  be  adjudged  except  by  means 
of  an  action  against  the  natural  person  who  made  the  contract,  or 
against  the  company.'' 

In  several  cases  it  has  been  argued  that  the  organization  of  relief 
associations  by  railway  companies  is  ultra  vires.  But  the  courts 
have  always  rejected  this  contention,  whether  it  was  based  upon 
general  grounds  having  relation  to  the  nature  of  the  business  car- 
ried on  by  such  companies,*  or  upon  the  more  special  consideration 

*  These  two  advantages  are  adverted  because  it  did  not  in  form  comply  with 
to  in  Fuller  v.  Baltimore  d  0.  Employ-  certain  requirements  of  the  statute  re- 
des' Relief  Asso.  (1887)  67  Md.  433,  10  garding  insurance  companies)  ;  Yiclcers 
Atl.  237.  The  first  mentioned  has  been  v.  Chicago,  B.  &  Q.  R.  Co.  (1895)  71 
specifically  referred  to  as  constituting  Fed.  139  (contract  with  relief  depart- 
from  one  point  of  view  the  consideration  ment  not  void,  as  not  being  made  in 
of  the  contract  by  which  the  servant  re-  compliance  with  laws  regulating  insur- 
nounces  conditionally  his  right  of  action  ance  companies). 

(see    §    1925,   note   2,    post),    and    also  ^  E agger ty  v.  St.  Louis,  K.  &  N.  W. 

as  constituting  a  reason  why  a  servant  R.  Co.   (1903)   100  Mo.  App.  424,  74  S. 

is  not  entitled  to  have  such  a  contract  W.  456. 

set  aside  on  the  ground  of  its  being  un-  1  Nelson  v.  Atlantic  Coast  Line  R.  Go. 

conscionable  (sec  §  1925,  subd.  a,  post).  (1908)  147  N.  C.  103,  60  S.  E.  724. 

5  Harrison  v.  Alaiama  Midland  R.  Co.  8  In  Harrison  v.  Alahama  Midland  R. 

(1906)   144  Ala.  246,  40  So.  394,  6  Ann.  Go.    (1906)    144   Ala.   246,   247,   40   So. 

Cas.  804 ;  Donald  v.  Chicago,  B.  &  Q.  R.  394,  6  Ann.  Cas.  804,  the  court  made  the 

Co.  (1895)  93  Iowa,  284,  33  L.R.A.  492,  following  remark:    "We  have  been  point- 

61  N.  W.  971 ;   Maine  v.  Chicago,  B.  c6  ed  to  nothing  in  the  charters  of  either  of 

Q.  R.  Co.   (1899)    109  Iowa,  260,  70  N.  the    companies    which    would     prevent 

W.  630,  80  N.  W.  315;   Beck  v.  Penn-  them    from    establishing    such    a    relief 

sylvania  R.  Co.   (1899)   63  N.  J.  L.  232,  hospital.     The  primary  object  of  a  rail- 

76  Am.  St.  Rep.  211,  43  Atl.  908;  Com.  road  company  is  to  build,  equip,  and  op- 

■V.  Equitable  Beneficial  Asso.  (1890)  337  erate  its  line  for  the  transportation  of 

Pa.  412,  18  Atl.  1112  (society  could  not  freight   and   passengers.      In   doing   so, 

legally     make     insurance     contracts)  ;  a   vast   number   of   employees    are    em- 

J} orthwestern     Masonic    Aid    Asso.    v.  ployed,  all  of  whom,  while  in  service  on 

Jones    (1893)    154  Pa.   99,   35   Am.   St.  the  line,  are  subject  to  dangers  in  mul- 

Rep.  810,  26  Atl.  253  (point  involved  in  tiplied  forms,  and  to  physical  injuries, 

case  was  the  disposition  of  the  benefit  for  which  the  companies  are  subjected  to 

fund  after  the  member's  death)  ;  John-  liabilities,  and  the  injured  often  to  ir- 

son  V.  Philadelphia  d  R.  R.  Go.   (1894)  reparable  loss.     Any  device  or  improve- 

163  Pa.  127,  29  Atl.  854  (court  rejected  ment  which  prevents,  or  is  intended  to 

the  contention  that  release  was  invalid  prevent,   these  evils,   is  incident  to  the 
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that  the  functions  of  relief  associations  are  essentially  those  of  an 
insurer.' 

It  is  clear  that  an  article  in  the  constitution  of  a  relief  association, 
requiring  a  reference  to  arbitration  of  any  differences  which  may 
arise  between  a  member  and  the  committee  of  management,  will  not 
preclude  the  member  from  suing  for  damages.^" 

1923.  Stipulations  by  which  it  is  agreed  that  the  acceptance  of  the 
benefits  shall  be  a  bar  to  a  subsequent  action  for  damages.  Validity 
apart  from  statute. — The  certificate  of  membership  in  a  relief  asso- 


due  exercise  of  their  powers,  and  clearly 
within  the  scope  of  their  organization." 

That  the  management  of  such  bodies 
is  within  the  implied  powers  of  railway 
companies  was  laid  down  in  Beck  v. 
Pennsylvania  R.  Co.  (1899)  63  N.  J. 
L.  232,  76  Am.  St.  Rep.  211,  43  Atl.  908. 
The  court  said:  "On  the  part  of  the 
employer  such  a  scheme  may  be  deemed 
likely  to  increase  the  efficiency  of  the 
force  it  employs,  and  on  the  part  of  the 
employee  it  may  tend  to  relieve  from 
anxiety  as  to  support,  if  injured  by  any 
of  the  many  dangers  to  which  he  is 
daily  and  hourly  exposed.  As  incidental 
to  the  contract  of  employment,  there- 
fore, it  is  not  ultra  vires." 

In  Maine  v.  Chicago,  B.  d  Q.  It.  Co. 
(1899)  109  Iowa,  260,  70  N.  W.  630,  80 
N.  W.  315,  the  court  thus  discussed  the 
question  whether  the  chartered  rights  of 
the  defendant  were  sufficiently  broad  to 
permit  it  legally  to  aid  in  carrying  on 
the  relief  department:  "The  argument 
of  the  appellant  on  that  point  is  little 
more  than  an  assertion  that  the  defend- 
ant has  not  the  power  to  aid  the  asso- 
ciation. Under  these  circumstances,  we 
do  not  feel  justified  in  announcing  any 
rule  which  shall  be  regarded  as  defining 
generally  the  powers  of  railroad  compa- 
nies in  such  cases,  but  content  ourselves 
with  saying  only  so  much  as  seems  to  be 
necessary  to  a  decision  of  this  case.  The 
relief  department  was  organized  solely 
for  the  benefit  of  the  defendant  and  its 
employees.  No  persons  excepting  those 
in  the  service  of  the  defendant  can  be- 
come members  of  the  association.  .  .  . 
The  practical  operation  of  the  depart- 
ment is  to  furnish  certain  relief  to  its 
members  in  cases  of  accident  or  sickness, 
and,  in  case  of  their  death,  to  provide 
something  for  their  relatives  or  other 
beneficiaries  designated,  and  also  to 
make  definite  and  certain,  in  cases  where 
the  benefits  of  the  department  are  ac- 


cepted, the  liability  of  the  defendant  for 
injuries  which  have  been  sustained  in 
consequence  of  negligence  on  its  part. 
To  this  extent,  at  least,  the  department 
is  beneficial  to  its  members  and  to  the 
defendant.  Since  the  defendant  is  thus 
benefited,  we  cannot  say  that  it  lacks 
the  implied  power  to  aid  the  department 
in  the  mode  adopted  in  this  case." 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Bell 
(1895)  44  Neb.  44,62  N.  W.  314,  it  was 
merely  laid  down  that,  in  the  absence 
of  an  express  allegation,  sustained  by 
specific  evidence,  a  court  would  not  pre- 
sume that  a  railway  company  transcend- 
ed its  powers  in  managing  a  relief  asso- 
ciation. 

In  Eckman  v.  Chicago,  B.  &  Q.  B.  Co. 
(1897)  169  111.  312,  38  L.R.A.  750,  48 
N.  E.  496,  affirming  (1896)  64  111. 
App.  444,  the  court  declined  to  express  a 
definite  opinion  upon  the  general  ques- 
tion of  the  power  of  railway  companies 
in  this  regard,  and  based  its  decision  up- 
on the  doctrine  that  the  defense  of  ultra 
vires  cannot  be  raised  with  respect  to  a 
contract  that  has  been  fully  executed. 

9  Atlantic  Coast  Line  R.  Co.  v.  Beaz- 
ley  (1907)  54  Fla.  311,  45  So.  761; 
Bech  V.  Pennsylvania  R.  Co.  (1899)  63 
N.  J.  L.  232,  76  Am.  St.  Rep.  211,  43 
Atl.  908  (court  rejected  the  contention 
that  the  contract  with  the  relief  depart- 
ment was  invalid  because,  under  the 
state  laws,  no  contract  to  indemnify  a 
person  against  loss  by  casualty  to  life 
or  property  could  be  made  by  any  corpo- 
ration except  one  organized  for  that  pur- 
pose) ;  Maine  v.  Chicago,  B.  &  Q.  R.  Co. 
(1899)  109  Iowa,  260,  70  N.  W.  630,  80 
N.  W.  315. 

10  Kinney  v.  Baltimore  &  0.  Employ- 
ees' Relief  Asso.  (1891)  35  W.  Va.  385, 
15  L.R.A.  142,  14  S.  E.  8.  As  to  agree- 
ments to  refer  to  arbitration,  see  gen- 
erally Pollock,  Contr.  p.  291 ;  2  Parsons, 
Contr.  ••  707  et  seq. 
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ciation  ordinarily  provides  that  the  right  to  sue  for  damages  shall  he 
forfeited  if  either  the  member  himself,  or,  in  the  event  of  his  death, 
his  designated  beneficiary,  shall  accept  the  benefits  specified.  The 
effect  of  the  cases  which  have  turned  on  the  validity  of  provisions  of 
this  type  is  stated  in  the  foUovping  subsections.  Many  of  the  doc- 
trines noticed  are  manifestly  of  general  application,  and  are  there- 
fore predicable  also  with  respect  to  the  other  provisions  noticed  in 
§§  1927  et  seq.  post. 

a.  Consideration  sufficient. — Stipulations  of  the  tenor  specified  in 
the  preceding  section  are  supported  by  a  good  consideration. 

In  one  point  of  view  the  consideration  consists  in  the  reciprocal 
promises  of  the  employers  and  employed.  A  contract  which  involves 
this  concurrent  assumption  of  obligations  is  manifestly  not  wanting 
in  mutuality.* 

In  a  second  point  of  view,  which  has  regard  to  the  position  of  the 
sen^ant  alone,  the  consideration  consists  in  the  advantage  which  he 
derives  from  acquiring  the  right  to  compensation  out  of  an  insurance 
fund  partially  maintained  by  the  master,  irrespective  of  whether  the 
injury  was  or  was  not  received  under  circumstances  which  would  en- 
able him  to  maintain  an  action  for  damages.^ 

1  In  Pittsburg,  0.  C.  cC-  St.  L.  B.  Go.  v.  tlie  relief  department,  and  its  assump- 
Cox  (1896)  55  Ohio  St.  497,  35  L.R.A.  tion  of  the  expenses  of  conducting  the 
607,  45  N.  E.  641,  the  court  said:  relief  department,  constitute  a  consider- 
"Moved  thereto  by  the  stipulations  of  ation  moving  from  it  sufficient  to  sup- 
the  employee  members,  the  company  as-  port  the  promises  of  Bell  and  every 
sumes  the  obligation  to  take  charge  in  other  member  of  the  relief  department." 
part  of  the  administration  of  the  asso-  This  ease  was  followed  without  com- 
ciation,  to  pay  all  its  operating  expen-  ment  in  Chicago,  B.  &  Q.  R.  Co.  v.  Cur- 
ses, to  take  care  of  its  funds,  pay  in-  tis  (1897)  51  Neb.  442,  66  Am.  St. 
terest  thereon,  and  be  responsible  for  Rep.  456,  71  N.  W.  42. 
their  safe-keeping,  and  to  make  appro-  The  mutuality  of  these  contracts  was 
priations  to  supply  any  deficiencies,  also  affirmed  in  Beck  v.  Pennsylvania 
The  promises  are  concurrent  and  oblig-  R.  Co.  (1899)  63  N.  J.  L.  232,  76  Am. 
atory  upon  both;  both  promise  and  both  St.  Rep.  211,  43  Atl.  908;  Otis  v.  Perm- 
pay  in  consideration  of  promises  and  sylvania  Co.  (1896)  71  Fed.  136. 
payment  by  the  other,  and  the  fact  that  2  In  Chicago,  B.  &  Q.  R.  Co.  v.  Bell 
third  persons  are  interested  does  not  im-  (1895)  44  Neb.  44,  62  N.  W.  314,  the 
pair  the  force  of  the  obligation.  If  court  observed:  "By  reason  of  Bell's 
these  stipulations  do  not  supply  con-  membership  in  the  relief  department,  if 
sideration  it  would  be  difficult  to  frame  he  was  disabled  by  sickness  he  became 
such  as  would;  and  there  being  express  entitled  to  certain  sums  of  money  out 
assent  to  the  terms  of  the  contract  by  of  the  relief  fund;  if  he  was  injured, 
both  parties,  the  element  of  mutuality  and  thus  disabled,  he  became  entitled  to 
is  not  wanting."  This  case  was  followed  certain  sums  of  money  out  of  the  relief 
in  Petty  v.  BrunswicTc  &  W.  R.  Co.  fund;  and  if  he  died  from  any  cause, 
(1900)    109  Ga.  666,  35  S.  E.  82.  while  in  the  service  of  the  company,  and 

In   Chicago,  B.  &   Q.  R.   Co.  v.   Bell  a  member  of  the  relief  department,  it 

(1895)    44  Neb.  44,  62  N.  W.  314,  the  became  liable  to  a  beneficiary  designated 

court    observed :       "The    railroad    com-  by   him   for   a    specific   sum   of   money, 

pany's   guaranty   of   the   obligations   of  Here,  then,  was  a  consideration  moving 
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In  a  third  point  of  view,  which  has  regard  to  the  position  of  the 
anaster  under  the  arrangements  usually  incidental  to  these  organiza- 
tions, the  consideration  consists  in  the  regular  contributions  which  he 
makes  to  the  relief  fund,  the  expense  which  he  incurs  in  conducting 
the  business  of  the  association,  and  the  financial  liability  which  he 
assumes  by  engaging  to  fulfil  the  obligations  of  the  association,  if 
the  ordinary  contributions  prove  to  be  insufficient  to  satisfy  the  de- 
mands upon  the  fund.^  But  clearly,  the  responsibility  incurred  by 
an  undertaking  to  supply  any  money  that  may  be  required  for  the 
purpose  of  supplying  deficiencies  in  the  relief  fund  is  of  itself,  a  good 
'Consideration.*  Where  the  master  has  entered  into  such  an  engage- 
ment, the  circumstance  that  the  relief  fund  is  made  up  partly  from 


to  Bell  for  the  contract  and  promises  he 
made,  and  the  contributions  made  by 
lim  to  the  relief  department." 

See  also  cases  cited  in  the  notes  to 
;subsec.  d,  post. 

8  In  Chicago,  B.  &  Q.  R.  Co.  v.  Miller 
(1896)  22  C.  C.  A.  264,  40  U.  S.  App. 
-448,  76  Fed.  439,  affirming  (1894)  65 
Fed.  305,  a  plea  based  upon  a  stipula- 
tion of  the  kind  now  under  discussion 
"Was  held  demurrable,  for  the  reason 
"that  it  failed  to  show  with  the  requisite 
■certainty  the  following  facts :  ( 1 )  that 
i;he  defendant  had  become  legally  bound 
to  the  members  of  the  relief  association 
to  maintain  that  organization  and  to 
supply  such  funds  as  might  at  any  time 
be  needed  by  it  to  meet  its  obligations; 
(2)  what  sum  of  money,  if  any,  the  de- 
fendant had  previously  contributed  out 
of  its  own  funds  to  the  support  of  the 
relief  association;  (3)  what  other  bene- 
ficial acts  the  company  had  performed 
towards  the  maintenance  of  that  associa- 
tion. With  regard  to  the  first  of  these 
■defects  the  court  was  of  opinion  that  the 
assumption  of  a  legal  obligation  was  not 
sufficiently  averred  by  a  statement  that 
the  plaintiflf  had,  in  consideration  of  cer- 
tain amounts  which  had  been  and  were 
to  be  paid  by  the  company  for  the  main- 
i;enance  of  the  relief  department,  agreed 
that  the  acceptance  of  benefits  from  the 
relief  department  should  operate  as  a  re- 
lease of  all  claims  for  damages  against 
the  defendant  company.  With  regard  to 
the  second  defect,  it  was  considered  to 
be  consistent  with  the  averments  of  the 
■plea,  that  the  moneys  theretofore  ex- 
pended by  the  relief  association  in  the 
■care  of  its  injured  and  disabled  mem- 
lers  had  not  been  paid  out  of  the  funds 


of  the  defendant  company,  but  had  been 
paid  from  sums  deducted  from  the  wages 
of  those  who  were  members  of  the  as- 
sociation. 

This  case  was  followed  in  Atlantic 
Coast  Line  R.  Go.  v.  Beazley  (1907)  54 
Fla.  311,  45  So.  761,  where  a  plea  aver- 
ring performance  of  a  contract  to  give 
medical  relief  was  held  bad.  The  court 
said :  "In  a  case  of  this  character,  where 
the  contract  invoked  as  a  defense  lies 
close  to  the  line  dividing  agreements 
that  are  lawful  from  those  which  are 
unlawful,  it  is  proper  to  require  the  de- 
fendant to  set  out  the  arrangement 
which  existed  between  itself  and  its  em- 
ployees, in  the  form  of  a  relief  depart- 
ment, with  such  fullness  and  certainty 
that  the  court  may  be  able  to  say  from 
an  examination  of  the  same  that  the 
arrangement  is  fair  and  reasonable,  and 
that  it  is  neither  objectionable  on 
grounds  of  public  policy  nor  voidable 
for  want  of  a  valuable  consideration. 
We  are  constrained  to  say  that  this  has 
not  been  done  in  the  present  case,  and 
we  are  confirmed  in  that  view  by  a  re- 
cent decision  of  the  supreme  court  of 
Colorado,  involving  the  sufficiency  of 
the  plea  of  the  same  character.  Chicago, 
B.  &  Q.  R.  Co.  V.  McGraw  (1896)  22 
Colo.  363,  45  Pac.  383." 

In  the  form  of  contract  used  by  the 
Philadelphia  &  R.  R.  Co.  the  employee's 
stipulation  is  expressed  to  be  simply  "in 
consideration  of  the  contribution  made 
by  the  company."  See  Johnson  v.  PMl- 
adelpUa  &  R.  R.  Co.  (1894)  163  Pa. 
127,  29  Atl.  854. 

*  Under  the  scheme  of  the  relief  de- 
partment of  the  Pennsylvania  E.  Co.  no 
provision  is  made  for  regular  contribu- 
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the  contributions  of  the  servants  themselves  is  clearly  an  immaterial 
factor,  so  far  as  the  legal  quality  of  the  consideration  is  concerned.^ 
h.  Public  policy  not  conimvened. — Such  stipulations  are  not  con- 
trary to  pulilic  policy.^  The  conception  to  which  this  doctrine  is  usu- 
ally referred  is  that  they  are  not  contracts  which  purport  to  exempt 
the  employer  absolutely  from  liability  for  future  negligence,  but  con- 
tracts under  which  "the  employee  retains  until  after  he  sustains  an 
injury,  the  right  to  elect  whether  he  will  sue  his  employer  for  neg- 
ligence or  accept  benefits  from  the  association."  ''  "There  is  no  phase 
of  public  policy  that  prohibits  any  person  agreeing  that  such  full 

tions  by  the  company,  which  merely  en-  Line  R.  Co.  (1910)  102  C.  C.  A.  654,  179i 

gages  to  make  appropriations  when  nee-  Fed.  26;  Twaits  v.  Pennsylvania  R.  Co. 

essary.      See   Otis  v.   Pennsylvania   Co.  (1910)    77  N.  J.  Eq.  103,  75  Atl.  1011,. 

(1896)  71  Fed.  136;  Beck  v.  Pennsylva-  and  the  cases  cited  passim  in  this  and 

nia  R.  Co.    (1899)    63  N.  J.  L.  232,  76  the  following  sections. 
Am.  St.  Rep.  211,  43  Atl.  908;  Ringle        In    Atlantic    Coast    Line    R.    Co.    v. 

V.  Pennsylvania  R.  Co.    (1894)   164  Pa.  Dunning    (1908)    94  C.   C.  A.   128,   166 

529,  44  Am.  St.  Rep.  628,  30  Atl.  492.  Fed.   850,  the  court  remarked:     "By  a. 

Compare  also  the  cases  cited  in  note  great  number  of  carefully  considered  ad- 

1,  supra.  judications  of  the  courts,  both  state  and 

6  So  laid  down  in  Lease  v.  Pennsyl-  Federal,  contracts  of  this  character  have 

vania  Co.  (1894)  10  Ind.  App.  47,  37  N.  been  upheld  and  determined  not  to  be 

E.  423.  against  a  sound  public  policy,  but  dis- 

6  Chicago,  B.   c6   Q.   R.   Co.  v.   Miller  tinctly  beneficial  to  the  employee,  as  well 

(1896)  22  C.  C.  A.  264,  40  U.  S.  App.  as  wise  on  the  part  of  the  employer." 
448,  70  Fed.  439;  Atlantic  Coast  Line  In  Lease  v.  Pennsylvania  Co.  (1894) 
R.  Co.  V.  Dunning  ( 1908 )  94  C.  C.  A.  10  Ind.  App.  47,  37  N.  E.  423,  the  court 
128,  166  Fed.  850;  Doj/ V.  Attentio  Coasi  said:  "Notwithstanding  the  contract 
Line  R.  Co.  (1910)  102  C.  C.  A.  654,  made  with  the  employer  in  advance  of 
179  Fed.  26;  Owens  v.  Baltimore  d  0.  the  injury,  the  fact  remains  true  that 
R.  Co.  (1888)  1  L.R.A.  75,  35  Fed.  715;  the  appellant  was  in  no  sense  compelled 
Otis  V.  Pennsylvania  Co.  (1896)  71  Fed.  to  receive  the  compensation  growing  out 
136;  Hamilton  v.  St.  Louis,  K.  £  N.  W.  of  the  relief  fund,  and  that,  when  he 
R.  Co.  (1902)  118  Fed.  92;  Brovm  v.  did  so,  he  practically  made  a  new  con- 
Baltimore  &  0.  R.  Co.  (1895)  6  App.  D.  tract  with  the  company,  by  which  he 
C.  237 ;  Atlantic  Coast  Line  R.  Co.  v.  agreed  to  accept  the  amount  offered  him 
Beadey  (1907)  54  Fla.  311,  45  So.  761;  in  full  satisfaction  of  the  damages.  Hav- 
Eckman   v.    Chicago,    B.    &    Q.    R.    Co.  ing  placed  himself  in  this  predicament, 

(1897)  169  111.  312,  38  L.R.A.  750,  48  he  is  in  no  position  to  require  the 
N.  E.  496,  affirming  (1896)  d4  111.  App.  courts  to  extricate  him  therefrom.  The 
444;   Chicago,  B.  &  Q.  R.  Co.  v.  Curtis  rule   that   an   employer   cannot   exempt 

(1897)    51   Neb.   442,   66   Am.   St.   Rep.  himself  from  liability  arising  from  in- 

456,  71  N.  W.  42;  Oyster  v.  Burlington  jury  to  his  employee  on  account  of  the 

Relief   Dcpt.    (1902)    65    Neb.    789,    59  employer's  negligence,  by  a  contract  en- 

L.R.A.  291,  91  N.  W.  699;  Beck  v.  Penn-  tered  into  between  the  two  at  a  time  pri- 

sylvania  R.  Co.   (1899)   63  N.  J.  L.  232,  or  to  the   injury,   is  therefore  not   ap- 

76  Am.  St.  Rep.  211,  43  Atl.  908;  Ringle  plicable.     .     .     .     There  could  certainly 

v.  Pennsylvania  R.   Go.  (1894)  164  Pa.  be  no  just  ground  upon  which  the  gen- 

529,  44  Am.  St.  Rep.  628,  30  Atl.  492 ;  eral  contract  of  membership  and  its  re- 

Johnson  v.  Charleston  &  8.  R.  Co.  ( 1898 )  suiting  benefits   could  be   held   void  as. 

55  S.  C.  152,  44  L.R.A.  645,  32  S.  E.  2,  against  public  policy.     The   only  basis 

33  S.  E.  174.  upon   which   such   a  claim   could   stand 

1  Chicago,  B.  &  Q.  R.  Go.  v.  Miller  for  a  moment  is  that  that  portion  of  the 
(1896)  22  C.  C.  A.  264,  40  U.  S.  App.  contract  by  virtue  of  which  the  aecept- 
448,  76  Fed.  439;  Day  v.  Atlantic  Coast    ance  of  benefits  operates  as  a  release  of 
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compensation,  or  whatever  he  may  accept  as  a  compensation,  shall  be 
in  lieu  of  any  claim  he  might  otherwise  have  against  the  relief 
fund."  *  "It  is  not  the  signing  of  the  contract,  but  the  acceptance 
of  benefits  after  the  accident,  that  constitutes  the  release.  The  in- 
jured party,  therefore,  is  not  stipulating  for  the  future,  but  settling 
for  the  past;  he  is  not  agreeing  to  exempt  the  company  from  liabil- 
ity for  negligence,  but  accepting  compensation  for  an  injury  already 
caused  thereby.  .  .  .  The  substantial  feature  of  the  contract, 
which  distinguishes  it  from  those  held  void  as  against  public  policy, 
is  that  the  party  retains  whatever  right  of  action  he  may  have  until 
after  knowledge  of  all  the  facts,  and  an  opportunity  to  make  his 
choice  between  the  sure  benefits  of  the  association  or  the  chances  of 
litigation."  ' 

the  company  ia  an  attempt  to  contract  The  fact  of  the  employee's  having  en- 

against   liability   for   negligence   in   ad-  tered  into  a  stipulation  that,  if  he  shall 

vance   of  any  injury.     The  impediment  be  injured,  and  receive  money  from  the 

in  the  way  of  such  a  conclusion,  how-  relief  fund  on  account  thereof,  the  ac- 

ever,  is,  that  the  contract  out  of  which  ceptance  of  such  money  will  operate  as  a 

the    release    arises    is    really    not    con-  release   of   his   claim    against   the   com- 

cluded  until  after  the  injury,  and  that  pany  for  damages,  does  not  estop  him 

the  same  is  based  upon  a  consideration  to  maintain   an   action   for   injuries,   if 

paid  and  voluntarily  accepted,  also  sub-  he   does    not   accept   any   money   there- 

sequently  to  the  injury;  and  these  sev-  under.     CMoaffo,  B.  &  Q.  R.  Co.  v.  Cur- 

eral     acts     constitute     the     contract    a  tw  ( 1897)  51  Neb.  442,  66  Am.  St.  Rep. 

compromise  between  the  parties,  which  456,  71  N.  W.  42. 

is  not  obnoxious  to,  but  favored  by,  con-  *  Donald  v.   Chicago,  B.  &  Q.  R.   Co. 

siderations  of  public  policy."  (1895)   93  Iowa,  284,  33  L.R.A.  492,  61 

"The  contract  is  not  a  contract  reliev-  N.  W.  971.     In  this  case  the  court  ob- 

ing  the  defendant  from  the  consequences  served  that  its  conclusion  was  sustained 

of    its    own    neo-ligence,    and,    notwith-  in  Griffiths  y.  D-udley  (1882)  L.  R.  9  Q. 

standing  this  contract,  the  party  is  en-  B.  Div.  357,  51  L.  J.  Q.  B.  N.  S.  543,  47 

titled,  under  the  death  act,  to  sue  and  L-  T.  N.  S.  10,  30  Week.  Rep.  797    46  J. 

recover   in  case  of  death,  or  the  party  P.  711.    But  it  will  be  seen,  by  referring 

indemnified  himself,  if  living,  can  main-  to  §  1920,  note  1,  a.nte    that  this  deci- 

tain  an  action  for  damages  as  though  sion  related  to  a  wholly  different  kind 

this  contract  were  not  in  existence;  but  of   contract,   which    as   it   disabled   the 

the  effect  of  the  contract  is  to  give  to  servant  altogether  from  bringing  an  ac- 

the  party  injured,  if  living,  or  to  those  tio".  and  did  not  merely  put  him  to  his 

entitled  to  take  an  indemnity  under  the  election  between  alternative  sources  of 

contract  in  case  of  his  death,  an  election,  compensation,     would     certainly     have 

and  either  may,  if  he  so  elect,  bring  an  been  declared  void  by  most  of  the  Ameri- 

action  for  the  damages,  ignoring  the  con-  can     courts      including,     probably,     the 

tract,  or  he  may,  if  he  can,  comply  with  court  which  here  relied  upon  the  Eng- 

the  conditions  upon  which  the  indemnity  lish  authority.     See  §  1909,  ^,ante. 

is  payable,   accept  the   indemnity,   and,  ^Johnson  v.  PUladelpMa  &  R.  R.  Co. 

upon    doin-   so,    discharges   wholly   the  (1894)   163  Pa.  127,  29  Atl.  854. 

right    of    action    based    upon    the   tort.  In   Chicago,   B.   £   Q.  R.   Co.   v.  Bell 

Construed  in  this  light,  these  contracts  (1895)    44  Neb.  44,  62  N.  W.  314,  the 

have  been   sustained   as   in  no  way  in-  court  said:    "The  argument  at  the  bar 

fringin"    any    rule     of    public    policy,  is,  that  the  effect  of  Bell's  release  is  to 

Franlcv    Neicport  Min.  Co.   (1907)   148  enable  the  railroad  company  by  contract 

Mich.    637,    11    L.R.A. (N.S.)     182,    112  to   exonerate    itself    from    liability   for 

N   W   504.'  ^^^   negligence   of   itself   and   servants. 
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In  one  case  the  argument  that  stipulations  of  this  description  are 
contrary  to  public  policy  was  based  upon  the  special  ground  that  they 
tend  to  make  railway  companies  less  careful  in  the  operation  of  their 
lines.    But  this  contention  did  not  prevail.^" 


This  is  not  a  fair  construction  of  the 
contract.  ...  If  the  rules  and  reg- 
ulations of  the  relief  department  or  the 
terms  of  Bell's  contract  were  such  that 
his  membership  in  the  relief  department 
and  its  possession  ef  funds  of  which 
Bell  had  a  right  to  avail  himself  of 
themselves  released  or  attempted  to  re- 
lease the  railroad  company  from  liabili- 
ty to  Bell  for  injuring  him,  then  we 
agree  with  counsel  that  such  rules  and 
regulations  and  contracts  would  be  void, 
as  against  public  policy.  Again,  if  the 
rules  and  regulations  of  the  relief  de- 
partment compelled  him,  in  case  of  his 
injury  by  the  railroad  company,  to  ac- 
cept the  benefits  and  funds  of  the  re- 
lief department  in  release  and  discharge 
•of  the  railroad  company's  liability  to 
him  for  such  injury,  then  such  rules  and 
regulations  and  contract  would  be  void, 
as  against  public  policy.  But  nothing 
in  the  rules  and  regulations  of  the  re- 
lief department,  and  nothing  in  Bell's 
contract  or  release,  obligates  or  compels 
"him,  in  case  he  is  injured  by  the  rail- 
road company,  to  accept  the  funds  of  the 
relief  department  in  release  and  dis- 
charge of  any  claim  he  may  have  against 
the  railroad  company  for  injuring  him, 
nor  makes  the  funds  themselves — though 
Bell  is  entitled  to  them,  and  refuses  to 
accept  them — a  release  of  the  railroad 
company's  liability." 

In  Otis  V.  Pennsylvania  Co.  (1896)  71 
Fed.  136,  the  court  argued  thus:  "Be- 
fore the  contract  was  entered  into  [the 
servant's]  right  of  action  for  an  injury 
resulting  from  the  defendant's  negli- 
gence was  limited  to  a  suit  against  it 
for  the  recovery  of  damages  therefor. 
By  the  contract  he  was  given  an  election 
■either  to  receive  the  benefits  stipulated 
for,  or  to  waive  his  right  to  the  benefits, 
and  pursue  his  remedy  at  law.  He  vol- 
Tintarily  agreed  that,  when  an  injury 
liappened  to  him,  he  would  then  deter- 
mine whether  he  would  accept  the  bene- 
fits secured  by  the  contract,  or  waive 
them  and  retain  his  right  of  action  for 
damages.  He  knew  if  he  accepted  the 
benefits  secured  to  him  by  the  contract, 
that  it  would  operate  to  release  his  right 
to  the  other  remedy.     After  the  injury 


happened,  two  alternative  modes  were 
presented  to  him  for  obtaining  compen- 
sation for  such  injury.  With  full  op- 
portunity to  determine  which  alterna- 
tive was  preferable,  he  deliberately 
chose  to  accept  the  stipulated  benefits. 
There  was  nothing  illegal  or  immoral  in 
requiring  him  to  do  so.  And  it  is  not 
perceived  why  the  court  should  relieve 
him  from  his  election  in  order  to  en- 
able him  now  to  pursue  his  remedy  by 
an  action  at  law,  and  thus  practically  to 
obtain  double  compensation  for  his  in- 
jury." Compare  also  the  language  used 
in  Hamilton  v.  St.  Louis,  K.  &  N.  W.  It. 
Co.   (1902)   118  Fed.  92. 

10  In  PittsTjurq.  C.  C.  &  St.  L.  R.  Co.  v. 
Coon  (1896)  55  Ohio  St.  497,  35  L.R.A. 
507,  45  N.  E.  641,  the  court  reasoned 
thus :  "Is  the  contract  itself  against 
public  policy?  To  be  so,  it  must,  in 
some  manner,  contravene  public  right 
or  the  public  welfare.  It  must  be  shown 
to  have  a  mischievous  tendency,  as  re- 
gards the  public.  And  this  should  clear- 
ly appear.  The  ground  urged  is  that  it 
tends  to  make  the  company  less  careful 
in  the  operation  of  its  road;  in  other 
words,  it  encourages  negligence.  And  if 
it  be  of  that  character,  then  it  would 
contravene  public  policy  and  be  void,  in 
that  it  would  have  a  tendency  to  induce 
the  employment  of  men  less  prudent  and 
careful,  which  would  tend  to  endanger 
the  property  and  the  lives  of  travelers, 
as  well  as  of  its  employees.  But  this 
claim  arises,  we  think,  from  a  miscon- 
ception of  the  contract;  in  assuming 
that,  by  the  contract,  the  employee  re- 
leases some  future  right  of  action 
against  the  company.  On  a  previous 
page  we  have  undertaken  to  show  that 
such  is  not  the  case;  that  there  is  no 
waiver  of  any  cause  of  action  which  the 
employee  may  become  entitled  to,  and 
that  it  is  not  the  signing  of  the  contract, 
but  the  acceptance  of  benefits  after  the 
accident,  that  constitutes  the  release. 
When  that  occurs  he  is  not  stipulating 
for  the  future;  he  is  but  settling  for  the 
past.  He  accepts  compensation  for  in- 
jury already  received.  .  .  .  Then  he 
elects  between  the  relief  fund  and  the 
treasury  of  the  company;  between  a  re- 
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c.  Jurisdiction  of  courts  not  ousted. — Such  stipulations  are  not  in- 
valid, as  being  contracts  binding  the  servant  not  to  resort  to  a  judicial 
tribunal.  They  simply  define  his  rights  as  a  member  of  the  relief 
•association,  and  specify  the  terms  upon  which  he  shall  receive  the 
benefits  attached  to  membership.  Accordingly  the  legal  category  to 
which  they  belong  is  that  of  matters  of  defense,  arising  from  the 
agreement  of  the  parties.  They  do  not  go  to  the  jurisdiction  of  the 
«ourt,  any  more  than  other  agreements,  on  which  no  recovery  can  be 
had,  if  their  conditions  are  not  fulfilled. ^^ 

d.  Interests  of  servants  subserved. — Such  stipulations  are  not  un- 
■conscionable.  On  the  contrary,  they  are  really  conducive  to  the  well- 
being  of  the  servant,  since  they  confer  the  optional  right  of  sharing 
in  the  benefits  of  an  insurance  fund,  payable  even  under  circum- 
stances which  would  negative  the  right  to  maintain  an  action  for 
damages,  as  where  an  accident  has  occurred  without  any  negligence 


lief  sure,  immediate,  and  continuous, 
and  one  depending  upon  the  hazards  of 
litigation  and  certain  to  be  delayed.  If 
lie  is  injured  and  the  company  is  not 
liable  (a  condition  which  follows  in 
much  the  larger  proportion  of  the  acci- 
dents to  employees  on  railroads),  he 
may  accept  the  benefits;  if  the  com- 
pany is  liable,  he  may  decline  benefits 
and  sue.  How  can  this  injuriously  af- 
iect  the  public?  Is  it  not,  on  the  other 
hand,  a  wise  and  humane  provision  for 
many  of  a  class  whom,  without  it,  when 
sick  or  injured,  would  be  compelled  to 
look  to  public  charity  for  aid?  And  does 
it  not  hold  out  an  incentive  to  faith- 
ful, efficient  service  by  encouraging  ex- 
pectation of  benefits  when  the  member 
■becomes  superannuated,  and  encourage 
■economy  and  thrift  by  laying  up  some- 
thing against  a  time  of  need?  We  fail 
■to  see  how  the  contract,  taken  as  a 
whole,  encourages  the  employment  of 
•careless  men.  Those  who  apply  for 
membership  in  this  relief  fund  must  not 
Tse  over  forty-five  years  of  age,  and  they 
must  pass  a  satisfactory  medical  ex- 
amination. Thus,  feeble  men,  and  those 
made  infirm  by  old  age,  are  likely  to  be 
excluded,  and  a  class  of  active,  healthy 
men  selected  for  the  control  of  those  op- 
erations of  the  road  that  require  skill 
and  care,  all  of  which  manifestly  have 
a  tendency  to  secure,  in  the  interest  of 
the  public,  competent  service  and  watch- 
ful vigilance.  It  cannot  be  said  that  the 
beneficial  feature  of  the  contract  tends 


to  make  the  employee  less  careful,  and, 
therefore,  is  inimical  to  the  public,  for 
to  do  so  would  be  to  condemn  the  whole 
theory  of  insurance,  and  especially  that 
relating  to  fire  and  accident.  Nor  is  the 
contract  a  compulsory  one.  It  is  en- 
tered into  voluntarily.  If  the  employee 
conceives  it  to  be  for  his  interest  to  en- 
ter the  relief  class,  he  applies  for  the 
privilege;  if  not,  he,  with  like  exercise 
of  his  own  judgment,  stays  out.  .  .  . 
If  the  laborer,  having  in  mind  the  fu- 
ture, and  desiring  to  provide  against  a 
condition  of  sickness  or  accident,  joins 
a  beneficial  association  having  insurance 
features,  and  devotes  a  portion  of  his 
monthly  earnings  to  that  purpose;  and 
if,  on  the  other  hand,  the  corporation, 
actuated  by  a  desire  to  advance  its  ma- 
terial prosperity  by  attaching  its  em- 
ployees the  more  firmly  to  its  interests, 
and  by  the  humane  purpose  of  contribut- 
ing from  its  earnings  to  their  personal 
welfare,  or  acting  from  any  other  mo- 
tive, good  or  bad,  becomes  a  party  to 
such  contract,  and  renders,  in  effort  and 
money,  valuable  assistance  in  effecting 
its  beneficial  purposes,  why  should  the 
law  assume,  unreasonably  and  arbitrari- 
ly, to  deny  the  exercise  of  these  rights  ? 
We  think  it  should  not,  and  we  fail  to 
perceive  how  the  contract  in  question 
contravenes  any  interest  of  the  public." 
11  Donald  v.  Chicago,  B  &  Q.  R.  Go. 
(1895)  93  Iowa,  284,  33  L.R.A.  492,  6X 
N.  W.  971. 


5996  MASTER  AND  SERVANT.  [chap,  lxxxiii. 

on  the  part  of  the  employer,^^  or  through  the  negligence  of  coserv- 
ants/'  or  hy  the  fault  of  the  iujnred  employee  himself.'*  As  the 
accidents  which  belong  to  one  or  other  of  these  categories  probably 
constitute  the  majority  of  those  occurring  on  railways,  the  relief  asso- 
ciation is  "of  the  highest  order  of  beneficial  societies."  '^  The  mere 
fact  that  in  some  cases  these  contracts  prove  unsatisfactory  to  the 
employee  insured  does  not  of  itself  show  that  they  are  unconscionable 
or  unfair.'® 

e.  Coercion  not  predicable. — The  fact  that  the  assumption  of  mem- 
bership in  the  relief  association  is  a  condition  of  employment  is  not 
a  sufficient  ground  for  holding  such  stipulations  to  be  invalid,  as  be- 
ing procured  by  constraint."  This  conclusion  necessarily  follows 
from  the  circumstance  that  the  entry  into  the  employment  is  itself  a 
voluntary  act  on  the  part  of  the  employee.  "The  employees  have  the 
right  to  decline  the  service  of  the  company  under  such  conditions; 
but,  if  they  accept  it  knowing  the  conditions,  they  are  bound  by 
them."  '*  To  enable  the  employee  to  escape  from  his  obligations  on 
the  ground  of  duress  or  coercion,  he  must  allege  and  establish  facts 
tending  directly  to  show  that  his  assumption  of  those  obligations  was 
actually  involuntary.'' 

/.  Undue  influence  and  fraud. — A  servant  who  seeks  to  avoid  such 
a  stipulation  on  the  ground  of  fraud  or  undue  influence  cannot  suc- 
ceed merely  upon  a  general  allegation  that  he  was  at  a  disadvantage 

12  Chicago,  B.  £  Q.  R.  Go.  v.  Miller  for  relieving  the  plaintiff  from  an  ex- 
(1896)  22  C.  C.  A.  264,  40  U.  S.  App.  press  stipulation  in  his  application  for 
448,  76  Fed.  439.  membership,  that  each  statement  should 

13  Shaver  v.  Pennsylvania  Co.  (1896)  constitute  a  warranty  the  truth  whereof 
71  Fed.  934.  should  be  a  condition  of  payment  of  the 

1*  Ibid.  benefits.     Smith  v.   Baltimore  &   0.   R. 

li  Johnson  V.  Philadelphia  d  R.  R.  Go.  Go.    (1895)    81  Md.  412,  32  Atl.  181. 

(1894)   163  Pa.  ]27,  29  Atl.  854.  19  Shaver  v.  Pennsylvania  Co.   (1896) 

16  Shaver  v.  Pennsylvania  Co.   (1896)  71  Fed.  931. 

71  Fed.  931.  Averments  that  the  employee  became 

See   also   Twaits  v.   Pennsylvania  R.  a  member  of  a  relief  department  through 

Go.    (1910)    77  N.  J.  Eq.   103,   75  Atl.  duress  and  coercion  on  the  part  of  de- 

1010.  fendant;  and  that  the  coercive  measures 

IT  Johnson  v.  Charleston  &  S.  R.  Co.  adopted  were  not  by  open  words,  but  by 

(1899)    55  S.  C.  152,  44  L.R.A.  645,  32  threats,  menaces,  and  insinuations  which 

S.  E.  2,  33  S.  E.  174,  and  cases  cited  in  could  not  be  set  out  in  the  pleadings, 

the  next  note.  were  held  to  be  too  indefinite  and  un- 

18  Fuller    V.    Baltimore    &    0.    Em-  certain  to  show  that  the  contract  of  the 

ployees' Relief  Asso.  (1887)  67  Md.  433,  plaintiff   and  the  relief  association,  by 

10  Atl.  237.  The  same  consideration  was  which  he  agreed  that  the  acceptance  of 

adverted  to  in  another  Maryland  case,  benefits  should  release  the  company  from 

where   it  was   held  that  the  fact  that  liability  for  injuries,  is  void.     Maine  v. 

membership  in  the  relief  department  of  Chicago,   B.    &   Q.   R.    Go.    (1899)    109 

a  railroad  company  was  a  condition  of  Iowa,  260,  70  N.  W.  630,  80  N.  W.  315. 
employment  was  not  a  sufficient  reason 
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in  dealing  with  the  company.^*  Nor  will  a  servant  who,  upon  re- 
ceiving the  full  amount  of  the  benefits  to  which  his  membership  in 
the  relief  association  entitles  him,  voluntarily  executes  a  release  of 
"the  employer,  be  permitted  to  avoid  the  operation  of  those  rules,  on 
the  ground  that  he  was  induced  to  become  a  member  on  the  faith  of 
agreements  with  and  contributions  to  the  association  by  the  railway 
■company  which  have  not  been  carried  out.^' 

g.  Mistake  as  to  strength  of  claim  for  damages. — Where  the  serv- 
ant has  accepted  some  benefits  under  the  mistaken  supposition  that 
his  injuries  are  only  temporary,  and  has  made  no  effort  to  return 
the  money  after  the  mistake  was  ascertained,  he  cannot  maintain 
an  action  for  damages.^"  As  to  the  effect  of  this  element  in  relation 
to  releases  given  after  the  injury  was  received,  and  without  reference 
to  any  antecedent  contract,  see  §§  1935,  1936,  'post. 

1924.  Same  subject.  Validity  of  stipulations  considered  with  refer- 
ence to  statutes. —  Stipulations  of  the  type  now  under  discussion  are 
not  within  the  purview  of  a  statutory  provision  by  which  agreements 
''limiting"  the  liability  of  railways  to  their  employees  are  pronounced 
void.  They  do  not  "limit"  the  liability  of  the  companies.  On  the 
contrary,  they  enlarge  that  liability  in  this  respect,  that  they  enable 
the  employee  to  draw  upon  an  insurance  fund,  to  the  benefits  of  which 
he  is  entitled  irrespective  of  whether  he  could  or  could  not  recover 
damages  for  the  injury  in  question,  while  at  the  same  time  his  right 
to  institute  an  action  for  damages,  if  he  elects  to  do  so,  is  fully  pre- 
served.^ It  has  also  been  held  that  they  are  not  covered  by  a  pro- 
vision which  declares  that  "all  contracts  made  by  railroads  .  .  . 
Tvith  their  employees  .  .  .  releasing  or  relieving  it  from  liability 
to  any  employee  having  a  right  of  action  under  the  provisions  of  this 
act  are  null  and  void."  The  only  purpose  of  such  a  clause  is  to  pro- 
hibit the  making  of  contracts  relieving  a  railway  company  from  lia- 
bility for  its  own  future  negligence  and  that  of  its  agents ;  while  the 
.agreements  with  which  we  are  now  concerned  are  merely  agreements 
"for  a  choice  between  sources  of  compensation,  where  but  a  single 
one  existed,  and  it  is  the  final  choice  that  gives  validity  to  the  trans- 

20  Yickers  v.  Chicago,  B.  &  Q.  R.  Co.  i  Hamilton  v.  St.  Louis,  K.  d  N.  W. 

(3895)   71  Fed.  139.  R.  Co.   (1902)   118  Fed.  92   (relating  to 

i^Spitze   V.    Baltimore   &    0.    R.    Co.  Mo.  Rev.   Stat.   1899,   §  2876);   Donald 

(1892)  75  Md.  162,  32  Am.  St.  Rep.  378,  v.  Chicago,  B.  &  Q.  R.  Co.   (1895)    93 

■23  Atl.  307.  Iowa,  284,  33  L.R.A.  492,  61  N.  W.  971 

ez  Maine  v.  Chicago,  B.  &  Q.  R.  Co.  (relating  to  Iowa  Code,  §  1307). 
(1899)   109  Iowa,  260,  70  N.  W.  630,80 
N.  W.  315. 
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action."  *  For  a  similar  reason  they  have  been  held  not  to  be  withii^ 
the  prohibition  of  a  statute  against  any  contract  to  surrender  or  waive 
any  right  to  damages  against  a  railroad  company  for  personal  in- 
jury or  death,  or,  in  case  that  right  is  asserted,  to  surrender  or  waive 
any  other  right.'  Nor  are  they  in  violation  of  a  provision  to  the 
effect  that  "contracts  between  master  and  servant,  made  in  consider- 
ation of  employment,  whereby  the  master  is  exempted  from  liability 
to  the  servant  arising  from  the  negligence  of  the  master  or  his  serv- 
ants, as  such  liability  is  now  fixed  by  law,  shall  be  void,  as  against 
public  policy."  *  It  has  also  been  held  that  they  do  not  contravene 
a  constitutional  provision  which  abolishes  the  fellow-servant  doctrine 
with  regard  to  railroads,  and  declares  that  every  contract  or  agree- 
ment, express  or  implied,  made  by  an  employee  to  waive  the  benefits 
of  the  provision,  shall  be  invalid.* 

Having  regard  to  the  above  decisions  and  their  rationale  it  may 


ftPittslurgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Moore  (1899)  152  Ind.  345,  44  L.R.A. 
638,  53  N.  E.  290,  overruling  Pittslurgh, 
G.  C.  £  St.  L.  B.  Co.  V.  Montgomery 
(1898)  152  Ind.  1,  69  L.R.A.  875,  71  Am. 
St.  Rep.  301,  49  N.  E.  582,  where  the  in- 
validating provision  of  the  statute  had 
been  held  applicable,  although  the  re- 
lease from  liability  was  only  conditional. 
The  doctrine  of  the  Moore  Case  was  once 
more  affirmed  in  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  V.  Hosea  (1898)  152  Ind.  412, 
53  N.  E.  419. 

8  Pittsburg,  C.  C.  £  St.  L.  R.  Co.  v. 
Cox  (1896)  55  Ohio  St.  497,  35  L.R.A. 
507,  45  N.  E.  641,  relating  to  Ohio  act, 
April  2,  1890. 

Substantially  to  the  same  effect  is  the 
decision  in  Johnson  v.  Charleston  &  S. 
R.  Co.  (1899)  55  S.  C.  152,  44  L.R.A. 
645,  32  S.  E.  2,  33  S.  E.  174  (relating 
to  S.  C.  Const.  1895,  art.  9,  §  15,  in 
which  it  is  provided  that  any  waiver 
of  the  benefit  of  the  section  shall  be 
void). 

4  Petty  V.  Brunswick  &  W.  R.  Co. 
(1900)   109  Ga.  666,  35  S.  E.  82. 

6  Day  V.  Atlantic  Coast  Line  R.  Co. 
(1910)  102  C.  C.  A.  654.  179  Fed.  26 
(Va.  Const.  §  162;  Code  1904,  p.  ccLix). 
The  court  said:  "There  is  nothing  in 
the  rules  or  regulations  of  the  relief 
department  which  could  be  averred  or 
pleaded  in  bar  of  an  action  brought  by 
him  for  such  injury;  nor  did  he,  by  be- 
coming a  member  thereof,  make  any 
'contract,  express  or  implied,'  by  which 


he  waived  any  of  the  'benefits'  conferred 
upon  or  secured  to  him  by  the  Constitu- 
tion. Giving  the  language  of  the  section 
the  most  liberal  construction  possible, 
nothing  more  is  secured  to  the  employee, 
injured  by  the  negligence  of  a  fellow 
servant,  than  the  right  to  recover  from 
the  common  master  damages  for  such 
injury,  in  the  same  manner  and  to  the 
same  extent  as  if  the  same  acts  or  omis- 
sions were  those  of  the  master  himself 
in  the  performance  of  a  nonassignable 
duty.  We  are  unable  to  perceive  how, 
by  any  possible  interpretation,  the 
scheme  known  as  the  relief  department, 
or  becoming  a  member  thereof,  can  be 
said  to  waive  the  right  of  action  secured 
to  the  employee  by  the  Constitution. 
As  uniformly  held  by  other  courts,  in 
which  the  same  contention  has  been 
made,  the  employee  does  not  waive  or 
agree  to  waive,  any  rights  to  which  he 
is  entitled  by  becoming  a  member  of  the 
relief  department.  He  simply  agrees, 
that,  after  the  injury  is  sustained  and 
his  cause  of  action  accrues,  he  will  elect 
whether  to  sue  for  damages  or  accept 
the  benefits  secured  by  the  relief  depart- 
ment,— that  he  will  not  do  both.  .  .  . 
At  the  moment  plaintiff  sustained  the 
injury  for  which  this  action  is  brought, 
the  right  of  action,  or  'benefit,'  secured 
to^  him  by  the  Constitution  ( §  1 62 )  of 
Virginia,  was  complete;  his  membership 
in  the  relief  department  did  not  affect 
it  in  the  slightest  degree." 
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perhaps  be  presumed  that  such  stipulations  would  not  be  treated  as 
invalid  under  provisions  M^hich  forbid  employers  to  require,  as  a  con- 
dition of  employment,  the  surrender  of  any  right  of  citizenship.* 
But  it  seems  clear  that,  in  the  form  in  virhich  they  are  ordinarily 
framed,  they  would  be  deemed  to  contravene  those  descriptions  of 
enactments  which  are  intended  to  prevent  employers  from  compelling 
employees  to  contribute  to  relief  associations.  The  general  effect  of 
some  of  these  enactments  is  stated  below.  The  legislation  in  Ohio 
has,  as  will  be  observed,  been  declared  unconstitutional.'' 

In  one  state  the  legislature  has  contented  itself  with  providing 
that  no  portion  of  the  wages  of  railway  employees  shall  be  retained, 
without  their  written  consent,  for  any  of  the  purposes  specified.*  The 
essential  feature  of  some  enactments  is  a  declaration  that  a  contract 
with  a  relief  association  shall  not  constitute  a  bar  to  an  action  for 
damages..   In  some  of  the  enactments  the  declaration  is  expressed  in 


6  Minnesota  act  of  March  3,  1893 
(chap.  25). 

'  Maryland. — By  Pub.  Gen.  Laws 
1904,  p!  662,  §  295  (Stat.  1890,  chap. 
443,  §§1,  2),  it  is  declared  unlawful, 
for  any  railroad  company  to  withhold 
any  part  of  the  wages  of  its  employees 
for  the  benefit  of  any  relief  association 
or  the  members  thereof. 

Michigan. — Laws  1893,  chap.  192, 
Comp.  Laws  1897,  §  11,400.  It  is  de- 
clared to  be  unlawful  for  any  employer 
to  require  any  person  seeking  employ- 
ment, as-  a  condition  of  such  employ- 
ment, to  enter  into  any  contract  whereby 
the  applicant  shall  agree  to  contribute 
to  any  fund  for  charitable,  social,  or 
beneficial  purposes. 

T^lew  .Jersey. — Act  of  April  12,  1891 
(chap.  212).  Corporations  are  forbid- 
den to  keep  back  wages  on  pretense  of 
relief  or  assistance  to  employees. 

OAio.— Laws  1890,  chap.  125,  §  1. 
Bates's  Anno.  Stat.  Everett's  ed.  §  3365- 
20.  It  shall  be  unlawful  for  any  rail- 
road corporation  to  compel  or  require, 
directly  or  indirectly,  an  employee  to 
join  any  company  or  association  what- 
soever, or  to  withhold  any  part  of  an 
employee's  wages  or  salary  for  the  pay- 
ment of  dues  or  assessments  in  any 
society  or  organization  whatsoever,  or 
demand  or  require,  either  as  a  condition 
precedent  to  securing  employment  or 
being  employed;  and  said  railroad  com- 
pany shall  not  discharge  any  employee 
because  he  refuses  or  neglects  to  become 


a  member  of  any  society  or  organiza- 
tion. And  no  railroad  company,  insur- 
ance society,  or  association,  or  other 
person,  shall  demand,  accept,  require, 
or  enter  into,  any  contract,  agreement, 
or  stipulation  with  any  person  about  to 
enter  or  in  the  employ  of  any  railroad 
company,  whereby  such  person  stipu- 
lates or  agrees  to  surrender  or  waive 
any  right  to  damages  against  any  rail- 
road company  thereafter  arising  for 
personal  injury  or  death,  or  whereby 
he  agrees  to  surrender  or  waive  in  case 
he  asserts  the  same,  any  other  right 
whatsoever,  and  all  such  stipulations  or 
agreements  shall  be  void.  Every  person, 
etc.,  violating  the  provisions  of  the  sec- 
tion, is  declared  liable  to  a  penalty. 

It  has  been  held  that  this  particulilr 
provision  does  not  affect  the  validity  of 
a  contract  by  which  the  company  is 
released  from  all  claims  in  respect  of 
an  injury  previously  sustained.  Boicers 
v.  Detroit  Southern  R.  Co.  (1004)  26 
Ohio  C.  C.  518.  But  the  whole  of  thi.'j 
section  of  the  act  has  been  declared  un- 
constitutional. Shaver  v.  Pennsylvania 
Co.  (1896)  71  Fed.  931;  Cox  v.  Pitts- 
hurgh,  0.  G.  &  St.  L.  R.  Co.  (1895)  1 
Ohio  N.  P.  213,  2  Ohio  S.  &  C.  P.  Dec. 
594. 

8  Indiana. — Laws  1885,  p.  123 ; 
Burns's  Anno.  Stat.  1894,  §  2300; 
Burns's  Anno.  Stat.  1908,  §  2il81,  ap- 
plicable to  the  maintenance  of  hospital, 
reading  room,  gymnasium,  or  restau- 
rant. 
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unqualified  terms.*  By  others  the  employer  is  authorized  to  set  off 
in  an  action  for  damages  the  amount  contributed  by  him  to  the  money 
paid  out  of  the  relief  fund  to  the  injured  employee  or  his  representa- 
tives.^"   But  presumably  the  measure  of  recovery  is  the  same,  wheth- 


9  Iowa. — By  Acts  of  27th  Gen.  Assem. 
U898)  p.  33,  chap.  49,  §  1307  of  the 
Code,  which  declared  that  no  contract 
restricting  the  liability  which  it  im- 
posed upon  railway  companies  should  be 
binding  (see  §  1777,  ante),  was  amended 
by  the  addition  of  the  following  words: 
"That  no  contract  of  insurance,  relief, 
or  indemnity,  entered  into  before  the 
injury  was  received,  should  be  a  defense 
to  an  action  brought  under  the  section. 
Nor  shall  any  contract  of  insurance,  re- 
lief, benefit,  or  indemnity  in  case  of 
injury  or  death,  entered  into  prior  to  the 
injury,  between  the  person  so  injured 
and  such  corporation,  or  any  other  per- 
son or  corporation  acting  for  such  cor- 
poration, nor  shall  the  acceptance  of 
any  such  insurance,  relief,  benefit,  or 
indemnity,  by  the  person  injured,  his 
-widow,  heirs,  or  legal  representatives, 
after  the  injury,  from  such  corporation, 
person,  or  association,  constitute  any 
bar  or  defense  to  any  cause  of  action 
lirought  under  the  provisions  of  the  stat- 
ute; but  nothing  herein  shall  be  con- 
strued to  prevent  or  invalidate  any 
settlement  for  damages  between  the  par- 
ties subsequent  to  injuries  received." 
This  amendment  was  pronounced  consti- 
tutional in  Chicago,  B.  &  Q.  R.  Co.  v. 
McGuire  (1910)  219  U.  S.  549,  5.5  L.  ed. 
328,  31  Sup.  Ct.  Eep.  259. 

South  Carolina. — Laws  1903,  No.  48; 
Laws  1905,  No.  488.  It  is  provided  that 
the  acceptance  of  the  amount  to  which 
a  railway  employee  or  his  heirs  may  be 
entitled  under  the  rules  of  a  relief  de- 
partment shall  not  operate  to  estop,  or 
in  any  way  bar,  the  right  of  the  em- 
ployee, or  his  representatives,  from  re- 
covering damages  for  injury  or  death, 
caused  by  the  negligence  of  the  corpora- 
tion, firm,  or  person  operating  the  rail- 
way. Agreements  to  the  contrary  are 
declared  to  be  ineflfective  for  that  pur- 
pose. 

In  Sturgiss  v.  Atlantic  Coast  Line  B. 
Co.  (1908)  80  S.  C.  167,  60  S.  E.  939, 
61  S.  E.  261,  this  provision  was  con- 
sidered with  relation  to  a  contract  by 
which  the  employee  had  stipulated  that, 
if  he  or  his  representatives  brought  an 
action  for  damages,  then  all  obligations 


due  to  him  by  the  railway  relief  depart- 
ment should  be  forfeited.  The  court 
being  evenly  divided  with  regard  to  its 
true  import,  the  question  of  its  consti- 
tutionality was  not  definitely  settled. 
The  judges  were  all  of  opinion,  however, 
that  it  would  be  invalid  as  unreasonably 
abridging  the  right  of  contract,  if  it 
were  to  be  construed  as  permitting  an 
employee  to  receive  full  compensation 
for  an  injury,  and  afterwards  to  enforce 
also  his  claims  against  his  employer 
under  the  contract.  The  effect  of  the 
division  of  the  supreme  court  was  to 
work  an  affirmation  of  the  judgment  of 
Purdy,  J.,  in  the  court  of  common  pleas, 
who  had  held  that  the  provision  was 
unconstitutional.  It  was  on  this  footing 
that  it  was  held  in  Atlantie  Coast  Line 
R.  Co.  V.  Dunning  (1908)  94  C.  C.  A. 
128,  166  Fed.  850,  that,  notwithstanding 
the  provision,  an  employee  who  had 
elected  to  receive  benefits  as  a  member 
of  his  employer's  relief  department,  and 
had  thereupon  released  the  employer, 
could  not  maintain  an  action  for  dam- 
ages. There  the  court,  referring  to  the 
clause  in  the  Federal  act,  infra,  which 
allows  the  employer  to  set  oflF  the 
amount  of  his  contribution  to  the  relief 
fund,  remarked  that  it  "seems  'to  afford 
an  element  of  fairness  and  equality 
which  the  South  Carolina  statute  lacks 
in  that  it  does  not  require  one  of  the 
parties  to  the  contract  to  fulfil  his  obli- 
gations and  release  the  other  party." 
By  the  decision  in  Chicago,  B.  d  Q.  R. 
Co.  V.  McGuire,  supra,  the  validity  of 
provisions  of  the  tenor  of  the  South 
Carolina  statute  has  now  been  definitely 
settled. 

Massachusetts. — The  purport  of  §  6 
of  the  employers'  liability  act  1887  is 
stated  in  §  1658,  ante. 

10  United  States. — By  §  5  of  the  Fed- 
eral employer's  liability  act  of  1908, 
(see  chapter  Lxxvi.,  ante),  it  is  pro- 
vided:— That  any  contract,  rule,  regu- 
lation, or  device  whatsoever,  the  purpose 
or  intent  of  which  shall  be  to  enable 
any  common  carrier  to  exempt  itself 
from  any  liability  created  by  this  act, 
shall  to  that  extent  be  void:  Provided, 
That  in  any  action  brought  against  any 
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•er  the  statute  in  question  does  or  does  not  contain  a  qualifying  clause 
•of  this  description.^^ 

In  some  states  the  legislatures  have  passed  statutes  authorizing  em- 
ployers of  certain  descriptions  to  make  arrangements  with  their  em- 
ployees for  the  establishment  of  relief  associations.'* 

In  conflict  with  what  is  apparently  the  unanimous  opinion  of  the 
courts  elsewhere,  is  the  decision  in  a  ]^orth  Carolina  case  to  the  effect 
that  a  provision  in  the  articles  of  a  railway  relief  association,  for 
the  right  to  participate  in  the  benefits  of  which  employees  are  re- 
•quired  to  contribute  of  their  earnings,  that  the  acceptance  of  bene- 
fits by  one  injured  by  the  railroad's  negligence  shall  operate  as  a  re- 
lease of  all  claim  against  the  company  for  damages  growing  out  of 
the  injury,  is  void  under  the  provision  of  the  fellow  servant  act  that 
-any  contract  or  agreement,  express  or  implied,  made  by  any  employee 
of  a  railroad  company,  to  waive  the  benefit  of  the  section  of  the  law, 
shall  be  null  and  void.'* 


such  common  carrier  under  or  by  virtue 
■of  any  of  the  provisions  of  this  act,  such 
■common  carrier  may  set  off  therein  any 
:sum  it  has  contributed  or  paid  to  any 
insurance,  relief  benefit,  or  indemnity 
"that  may  have  been  paid  to  the  injured 
•employee  or  the  person  entitled  thereto 
on  account  of  the  injury  or  death  for 
-which  said  action  was  brought. 

In  United  States  Exp.  Go.  v.  Ball 
(1911)  36  App.  D.  C.  269,  Ann.  Cas. 
1912  C,  331,  it  was  held  that  under  the 
Tederal  statute  the  acceptance  of  bene- 
fits did  not  bar  a  subsequent  action  for 
■damages. 

Georgia. — The  provisions  of  the  stat- 
ute in  this  state  (Ga.  Code  1911,  §  2785) 
are  evidently  modeled  after  the  Federal 
act.  See  Washington  v.  Atlantic  Coast 
Line  R.  Go.  (1911)  136  Ga.  638,  38 
L.R.A.(N.S.)  867,  71  S.  E.  1066.  (1911) 
9  Ga.  App.  695,  72  S.  E.  69,  holding  that 
the  statute  applied  to  the  case  of  an 
•employee  who  joined  the  relief  depart- 
ment of  the  railroad  prior  to  the  pas- 
sage of  the  law,  but  who  was  injured 
subsequently  thereto. 

Alalama. — The  provisions  of  the  stat- 
ute in  this  state  are  similar  to  those  in 
the  Federal  act.     (See  §  1657,  ante.) 

-New  Yor-fc.— (See  §  1661,  ante). 

New  Jersey.— {See  §  1661c,  ante). 

11  In  the  opinion  delivered  in  Ghicago, 
B.  <&  Q.  R.  Co.  V.  McGuire,  note  9,  supra, 
there  is  nothing  to  warrant  the  suppo- 
sition that  the  court  regarded  the  given 
M.  &  S.  Vol.  v.— 376. 


provision  as  entitling  an  employee  or 
his  representative  to  claim  the  stipu- 
lated benefit  in  addition  to  damages. 
On  general  principles  it  may  perhaps  be 
presumed  that,  in  the  absence  of  an 
express  enactment,  the  employer  could 
not  be  subjected  to  a  double  liability 
of  this  character. 

12  See,  for  example,  Mass.  Laws  1890, 
chap.  181,  applicable  to  street  railway 
companies. 

The  Michigan  enactment,  Laws  1895, 
chap.  209  (Comp.  Laws  1897,  §  8584), 
which  prohibits  compulsory  arrange- 
ments regarding  the  insurance  of  em- 
ployees, expressly  provides  (§  2)  that 
arrangements  with  respect  to  relief  as- 
sociations supported  by  voluntary  con- 
tributions shall  be  lawful. 

13  Bar  den  v.  Atlantic  Goast  Line  R. 
Go.  (1910)  152  N.  C.  318,  —  L.R.A. 
(N.S.)  — ,  67  S.  E.  971.  The  facts  of 
this  case  were  that  the  plaintiff,  who 
was  a  member  of  the  defendant's  relief 
department,  was  taken  sick  and  removed 
to  the  hospital  conducted  by  the  relief 
department,  where  he  was  operated  up- 
on; and  subsequently  became  perma- 
nently injured  because  of  the  negligence 
of  the  surgeon  and  attendants  of  the 
hospital.  In  his  action  against  the  de- 
fendant for  the  injuries  thus  received, 
the  latter  was  held  not  to  be  liable, 
since,  the  contracts  requiring  the  em- 
ployee to  elect  between  receiving  the 
benefits  and  pursuing  his  remedy  at  law 
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It  will  be  seen  from  the  facts  set  out  in  the  note,  that  the  court  did 
not  have  squarely  before  it  the  effect  of  the  statute  upon  the  contract ; 
and  in  the  dissenting  opinion,  in  which  two  judges  concur,  it  is  said 
that  the  observations  upon  the  validity  of  the  provisions  in  question 
are,  in  the  opinion  of  the  dissenting  judges,  "to  be  regarded  as  pure 
obiter  dicta,"  But  considerable  weight  is  given  to  the  decision  by 
a  reference  to  the  Federal  statute  (note  10,  supra).  A  reference  to- 
the  terms  of  that  statute  will  show  that  it  provides  first  that  any  con- 
tract, etc.,  the  purpose  of  which  will  be  to  enable  a  common  carrier 
to  exempt  itself  from  liability  created  by  the  act,  shall  be  to  that  ex- 
tent void,  and  then  provides  that  the  employer  may  set  off  in  any 
action  for  damages  any  sum  which  it  has  contributed  to  any  relief 
benefit  or  indemnity  that  may  have  been  paid  to  the  employee  or  his- 
representative.  If  the  substantive  portion  of  the  statute  has  not  the 
effect  of  rendering  invalid  or  at  least  unenforceable  even  contracts- 
with  the  relief  departments  or  associations  of  the  class  herein  dis- 
cussed, it  is  certainly  difficult  to  see  the  reason  for  adding  the  pro- 
viso. 

1925.  Same  subject.  Right  of  action  for  damages,  how  far  affected, 
by  acceptance  of  benefits. — a.  Acceptance  hy  the  employee  himself. — 
So  far  as  the  employees  themselves  are  concerned,  nothing  more  need 
be  remarked  than  that  stipulations  of  the  type  now  under  discussion 
necessarily  import  that,  after  they  have  accepted  the  whole  of  the 
agreed  benefits,  they  cannot  maintain  an  action  for  damages  in  re- 
spect of  the  negligence  which  caused  the  injury  upon  which  their 
claims  for  those  benefits  were  founded.^  On  the  other  hand,  if  the 
employer  fails  to  perform  his  agreement  completely,  the  employee  is. 
remitted  to  his  original  right  to  bring  such  an  action.    The  agreement. 

being  void,  the  relief   department   was  Bell   (1S95)   44  Neb.  44,  62  N.  W.  314;. 

merely  a  charitable  association,  and  the  Chicago,  B.  &  Q,  R.  Co.  v.  Curtis  (1897) 

company  -was  not  liable  for  the  acts  of  51  Neb.  442,   66  Am.   St.  Rep.  456,   71 

the  surgeons  and  nurses  and  other  at-  N.  W.  42 ;   Clinton  v.  Chicago,  B.  d  Q_ 

tendants,  in  the  absence  of  some  proof  of  R.  Co.    (1900)    60  Neb.  692,  84  N.  W. 

lack  of  due  care  in  the  choice  thereof.  90:    Graft    v.    Baltimore   &    0.    R.    Co.. 

iFor  express  decisions  to  this  effect,  (1887)    5  Sadler    (Pa.)    94,  8  Atl.  206; 

see   Martin   v.   Baltimore  &   0.   R.   Co.  Twaits  v.  Pennsylvania  R.   Co.    (1910) 

(1889)  41  Fed.  125;  Vickers  v.  Chicago,  77  N.  J.  Eq.  103,  75  Atl.  1010. 

B.   &   Q.   R.   Co.    (1895)    71   Fed.   139;  In  .Johnson  v.  Philadelphia  &  R.  R. 

Shaver  v.  Pennsylvania  Co.    (1896)    71  Go.    (1894)    163   Pa.   127,  29   Atl.   854,. 

Fed.    931;     Otis    v.    Pennsylvania    Co.  and    Ringle    v.    Pennsylvania    R.     Co.. 

(1896)  71  Fed.  136;  BroiCTiv.  Bammore  (1894)    164  Pa.   529,  44   Am.   St.  Rep. 

d  0.  R.  Co.   (1895)    6  App.  D.  C.  237;  628,  30  Atl.  492,  it  -was  held  (hat  the- 

Petty  V.  Brunswick  &  W.  R.  Go.  (1900)  acceptance  of  the  benefits  was  a  bar  to 

109  Ga.  666,  35  S.  E.  82 ;  Lease  v.  Penn-  an  action,  although  there  was  an  addi- 

sylvania  Co.  (1894)  10  Ind.  App.  47,  37  tional  agreement  that  the  servant  should 

N.  E.  423;    Chicago,  B.  £  Q.  R.  Co.  v.  "execute    such    further    instrument    as- 
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caanot  be  pleaded  in  bar  of  the  action,  but  the  company  is  entitled 
to  credit  for  the  amount  of  the  benefits  paid  and  accepted  prior  to  its 
institution.* 

As  a  court  cannot  relieve  a  person  against  the  consequences  of  an 

might  be  necessary  formally  to  evidence  logic  of  the  proposition  should  be  dif- 
such  acquittance,"  and  no  such  release  ferently  stated.  Having  paid  for  bene- 
liad  in  fact  been  executed.  The  accept-  fits,  upon  what  principle  can  he  be 
ance  of  the  benefits  was  deemed  to  be  required  to  renounce  them?  If,  for  li- 
the substance  of  the  release,  and  the  lustration,  plaintiff  had  taken  a  policy 
supplementary  agreement  a  mere  for-  in  some  accident  and  casualty  company, 
mality.  could  he  be  required  to  give  up  his  right 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Miller  of  action  against  the  railroad  company 
(1896)  22  C.  0.  A.  264,  40  U.  S.  App.  on  accepting  benefits  from  the  insurance 
448,  76  Fed.  439,  the  effect  of  the  Amer-  company?  I  think  not.  And  the  fact 
ican  cases  as  a  whole  was  said  to  be  that  the  railroad  company  has  entered 
that  "if  a  railroad  company  organizes  into  the  insurance  business  does  not  af- 
a  relief  association  for  the  special  bene-  feet  the  question  in  any  way  whatever, 
fit  of  its  injured,  sick,  and  disabled  In  respect  to  this  contract,  defendant 
employees,  pays  the  incidental  expenses  is  an  insurance  company;  and,  having 
of  such  association,  acts  as  treasurer  or  received  the  premium  demanded  of  plain- 
custodian  of  its  funds,  and  enters  into  tiff,  the  latter  is  fully  entitled  to  the 
a  binding  obligation  to  support  and  benefits  which  he  received,  independently 
maintain  the  association  by  paying  out  of  any  question  affecting  his  relations  to 
of  its  own  funds  such  sums  to  discharge  the  railroad  company  as  an  employee, 
the  obligations  of  the  association  as  the  Having  paid  for  them,  plaintiff  is  as 
assessments  levied  upon  the  members  of  much  entitled  to  the  benefits  received 
the  association  are  inadequate  to  pay,  by  him  under  the  contract  of  insurance 
such  an  association,  on  admitting  an  as  to  his  monthly  wages  for  services 
employee  of  the  railroad  company  to  rendered  to  the  railroad  company."  The 
membership,  may  lawfully  stipulate  obvious  fiaw  in  this  reasoning  is  that 
that,  in  the  event  of  an  injury  being  it  ignores  the  material  circumstances 
sustained  by  him,  the  acceptance  of  that,  under  all  the  schemes  which  have 
benefits  from  the  association  shall  oper-  been  hitherto  discussed  by  the  courts, 
ate  as  a  relinquishment  of  any  right  the  employer  contributes  to  the  relief 
of  action  which  the  employee  may  have  fund,  and  incurs  various  liabilities  and 
against  the  railroad  company  in  conse-  expenses  in  connection  with  its  manage- 
quence  of  the  injury,  and  that  tne  stipu-  ment.  The  servant,  therefore,  only  pays 
lation  so  made  enures  to  the  benefit  of  for  a  portion  of  the  benefits  to  which 
the  railroad  company,  and  constitutes  his  membership  in  the  association  enti- 
a  legal  defense  to  a  suit  brought  against  ties  him,  and  the  actual  consideration 
it  by  the  injured  employee  if  the  latter  of  the  employer's  release  is  the  sum 
accepts  benefits  from  the  association."  which  he  has  himself  paid,  the  prejudice 
On  the  above  point  of  substantive  law  he  incurs  by  guarantying  the  obligations 
the  court  disagreed  with  views  expressed  of  the  association  and  by  defraying  the 
by  the  circuit  justice,  but  affirmed  his  expenses  of  its  operation.  There  is  no 
judgment  on  the  ground  that  the  plea  such  parallelism  as  the  learned  judge 
to  which  he  sustained  a  demurrer  was  assumes  between  the  incidents  of  aoci- 
bad.  See  §  1923,  note  3,  ante.  As  his  dent  insurance  on  the  ordinary  plan  and 
opinion  contains  what  seems  to  be  the  on  that  which  is  peculiar  to  organiza- 
only  expression  of  judicial  disapproval  tions  of  the  kind  now  under  review. 
of  the  doctrine  generally  adopted,  it  8  Pennsylvania  Go.  v.  Chapman 
may  be  advisable  to  quote  some  of  his  (1906)  220  111.  428,  77  N.  E.  248.  There 
reinarks  ([1894]  65  Fed.  305)  :  "It  is  the  by-laws  of  the  relief  department  of 
said  that  the  employee  is  not  bound  to  a  railroad  company  provided  for  pay- 
accept  benefits  from  the  relief  fund,  and,  ment  to  an  injured  employee  of  a  cer- 
if  he  does  accept  them,  with  full  knowl-  tain  sum  per  day  "during  the  continu- 
edge  that  he  waives  his  right  of  action,  ance  of  his  disability."  It  was  held  that 
he  ought  to  be  bound  by  his  act.     The    the  payment  of  the  specified  benefit  up 
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error  of  judgment,  the  release  of  the  employer  which  results  from 
the  acceptance  of  the  stipulated  benefits  will  not  be  avoided  on  the 
ground  that,  at  the  time  of  the  acceptance,  he  Avas  ignorant  of  certain 
facts  tending  to  establish  negligence  on  the  employer's  part,  and  did 
not  know  by  what  witnesses  he  could  have  proved  those  facts.'  Still 
less  is  it  a  valid  reason  for  allowing  him  to  rescind  his  election,  that 
he  regrets  that  he  did  not  choose  the  other  alternative  open  to  him, 
or  that,  when  he  made  his  choice,  he  had  forgotten  the  terms  of  his 
contract  with  the  relief  department.* 


"to  the  time  the  injured  employee  re- 
ceived his  "return-to-work  card"  was  not 
a  full  performance  of  the  agreement, 
■where  the  employee's  wound  grew  worse 
after  a  week's  work,  and  he  was  refused 
further  benefits,  although  he  continued 
to  be  disabled.  The  court  said:  "We 
do  not  think  it  can  be  seriously  con- 
tended that  it  was  contemplated  in  this 
case  that  either  party  should  be  bound 
by  a  partial  performance  on  the  part 
of  the  other.  The  whole  contract  must 
be  construed  together.  The  agreement 
on  the  part  of  the  plaintiff  that  the 
acceptance  of  benefits  from  the  relief 
fund  should  operate  as  a  release  of  all 
claim  for  damages  against  the  company 
Is  to  be  construed  in  connection  with  the 
by-laws,  which  amount  to  an  agreement 
on  the  part  of  the  relief  department  that 
it  would  pay  him  certain  specified  bene- 
fits. A  party  cannot  be  allowed  to  avail 
himself  of  the  benefits  of  a  contract 
which  he  has  admittedly  violated.  If 
the  defendant  below  had  shown  that  the 
plaintiff  received  the  full  benefit  of  his 
contract,  or  that  his  failure  to  do  so 
was  the  result  of  his  own  fault,  it  might 
well  have  been  said  that  this  suit  was 
thereby  barred.  That  is  not  this  case, 
the  distinguishing  feature  of  which  is 
that  the  relief  department  refused  to 
pay  further  benefits.  Had  the  plaintiff 
refused  to  receive  those  benefits,  as  in 
cases  cited  by  counsel,  a  very  different 
question  would  be  here  presented.  The 
breach  of  the  contract  in  this  case  was 
that  of  the  defendant  alone.  To  sustain 
the  position  of  counsel  for  .appellant 
would  be  to  hold  that  whenever  an  em- 
iployee  of  a  railroad  company  becomes  a 
member  of  the  relief  department  and 
receives  any  benefits  whatever  there- 
from, he  must  be  conclusively  held  tn 
have  elected  to  look  to  that  department 
alone  for   all  damages   sustained  while 


in  the  service  of  the  company.  We 
know  of  no  authority  or  good  reason  for 
such  a  position." 

3  Viokers  v.  Chicago,  B.  &  Q.  R.  Co. 
(1895)   71  Fed.  139. 

*  Twaits  V.  Pennsylvania  R.  Co. 
(1910)  77  N.  J.  Eq.  103,  75  Atl.  1010. 
Discussing  the  complainant's  claim  that 
the  mere  acceptance  of  the  benefits  was 
not  a  proof  of  an  actual  election,  the 
court  said:  "He  bases  the  claim  upon 
his  oath  that  he  forgot  the  terms  of  the 
contract.  There  is  no  allegation,  charge, 
or  proof  that  anything  was  concealed, 
misrepresented,  or  withheld  from  him. 
At  the  time  that  he  became  a  member 
of  the  relief  department  the  contract 
became  effective  and  binding  upon  the 
parties,  and  the  complainant,  over  his 
own  signature,  agreed  that,  if  he  ac- 
cepted the  benefits  due  him  by  reason 
of  an  accident,  it  should  operate  as  a 
release  of  any  other  claim  for  damages 
against  the  company  on  account  of  such 
accident.  He  does  not  now  contend  that 
the  acceptance  of  the  benefits  does  not 
so  operate  as  to  bar  his  claim  for  dam- 
ages. But  he  does  contend  that  he  has 
the  right  to  avoid  the  consequences  of 
acceptance  by  rescinding  his  own  action 
in  that  respect  and  giving  back  the 
amount  received  for  benefits,  and  thus 
be  left  free  to  proceed  upon  a  claim  for 
damages.  He,  of  course,  does  not  stand 
upon  any  charge  of  mutual  mistake; 
and  although  he  argues  that  he  has  the 
right  to  rescind  by  reason  of  a  mistake 
upon  his  part,  I  cannot  see  that  there 
is  any  allegation,  charge,  or  proof  of 
what  should  properly  be  termed  a  mis- 
take upon  his  part.  He  contends  that 
the  unilateral  mistake  was  with  respect 
to  the  effect  of  accepting  the  benefits; 
but  I  think  this  cannot  properly  be 
termed  a  mistake  upon  his  part  in  the 
sense    in   which   the   word   'mistake'    is 
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h.  Acceptance  after  death  of  employee. — It  has  been  sho-\m  in  § 
1920,  anie,  that,  in  jurisdictions  in  which  the  courts  recognize  the 
validity  of  a  contract  by  which  a  servant,  in  consideration  of  certain 
benefits,  renounces  entirely  such  remedial  rights  as  he  would  other- 
wise have  in  respect  of  compensation  for  injuries  caused  by  the  em- 
ployer's negligence,  his  personal  representatives  cannot  maintain  a 
suit  under  a  damage  act,  if  he  is  killed  by  reason  of  that  negligence. 
An  essentially  different  situation  arises  where  a  servant  who  is  ai 
party  to  a  contract  of  the  type  now  under  discussion  is  fatally  in- 
jured, and  dies  without  having  made  his  election  between  the  ac- 
ceptance of  the  stipulated  benefits  and  the  prosecution  of  an  action. 
After  his  decease  the  rights  created  by  the  contract  pass  either  to  the 
person  specified  therein  as  beneficiary,  or,  in  the  absence  of  such  a 
specification,  to  the  persons  who  are  entitled  to  share  in  his  personal 
property;  but  the  right  to  recover  compensation  in  respect  of  his 
death  vests  immediately  in  the  persons  by  whom  or  for  whose  use  a 
suit  may  be  maintained  under  the  damage  act  in  force  in  the  given 
jurisdiction.*  In  these  circumstances,  it  is  clear  that,  even  if,  as  is 
usually  the  case,  a  beneficiary  under  the  contract  is  also  a  person 
within  the  purview  of  such  a  statute,  his  acceptance  of  the  benefits 
cannot,  at  least,  by  virtue  of  the  contract  itself,^  affect  the  remedial 
rights  of  the  other  persons  to  whom  the  statute  is  applicable.  It  is 
equally  clear,  both  on  principle  and  authority,  that,  if  a  person  desig- 
nated in  the  contract  as  beneficiary  is  also  the  executor  or  adminis- 
trator of  the  servant's  estate, — as  is  frequently  the  case  where  his 
wife  is  the  person  designated, — the  acceptance  of  the  relief  money 
will  not  of  itself  preclude  the  beneficiary  from  maintaining,  in  an 
ofiicial  capacity,  an  action  for  the  use  of  all  the  persons  entitled  to 
sue  under  such  a  statute.''  The  cases,  howeverj  are  not  harmonious 
with  regard  to  the  question  whether  a  beneficiary  whose  claims  under 

used  in  equity.     If  he  remembered  the  take'    in    respect   to    the   complainant's 

terms  of  the  contract,  or  had  them  be-  conduct  would  be  to  say  that  he  made 

fore   him   at  the   time   he   received  the  a  mistake  in  not  re-reading  his  contract 

benefits,  it  does  not  seem  possible  that  before  acting  under  it." 

it  would  be  correct  to  say  that  his  con-  6  With  regard  to  the  construction  of 

duct  was  the  result  of  any  mistake  upon  the  damage  act,  see  generally,  1  Beven, 

his  part.     He  must  be  dealt  with  as  a  Neg.   pp.   236-251;    1   Shearm.   &   Redf. 

rational  human  being,  and  the  language  Neg.  §  140 ;  Cooley,  Torts,  *264. 

of  the  contract  is  so  utterly  unambigu-  6  This    qualification    is    necessary    in 

ous  that  no  rational  human  being  could  view  of  the  decision  in  Pittsburgh,  0.  C. 

mistake   the  effect  upon  his   claim  for  d  St.  L.  R.  Go.  v.  Oipe,  note  10,  mfra. 

damages  if  he  accepted  the  benefits,  the  7  Chicago,  B.  &  Q.  R.  Co.  v.  Wymore 

provision  of  the  contract  in  this  respect  (1894)    40  Neb.   645,   58  N.  W.   1120; 

being  entirely  clear  and  unmistakable.  Chicago,  B.  £  Q.  R.  Co.  v.  Healy  ( 1907 ) 

The  only  possible  use  of  the  word  'mis-  76  Neb.  786,  10  L.R.A.(N.S.)    198,  124 
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the  contract  have  been  satisfied  is  entitled  to  share  as  an  individual  in 
the  money  recovered  in  such  an  action.  The  Illinois  court  of  ap- 
peals has  answered  this  question  in  the  affirmative.'  If  the  situation 
is  to  be  viewed  as  being  controlled  by  that  principle,  it  will  follow 
that  the  designated  beneficiary  should  be  required  to  make  a  defini- 


Am.  St.  Rep.  830,  111  N.  W.  598,  re- 
Tersing  on  rehearing  (1906)  76  Neb. 
783,  107  N.  W.  1005.  In  the  former 
case,  the  court  argued  thus :  "He  [the 
decedent]  had  not  waived  his  right  of 
action.  He  undertook  to  contract  that 
the  beneficiary  named  in  the  contract 
might  waive  it  by  accepting  the  benefit ; 
but  this  action  is  not  for  the  benefit  of 
his  estate,  but  for  that  of  his  widow  and 
next  of  kin,  and  the  measure  of  damages 
is  not  what  he  might  have  recovered 
had  he  lived,  but  their  pecuniary  loss 
by  reason  of  his  death.  Whether  or  not 
he  could,  by  a  compromise  after  the  ac- 
cident, before  his  death,  deprive  them  of 
their  right  of  action,  he  could  not  con- 
tract away  their  rights  before  the  in- 
jury, and  without  their  consent,  nor 
could  he  contract  that  the  widow  might, 
after  his  death,  deprive  the  next  of  kin 
of  their  remedy.  The  children  .  .  . 
were  not  beneficiaries  in  the  contract, 
and  his  contract,  and  the  widow's  ac- 
ceptance of  a  sum  for  her  benefit,  did 
not  discharge  the  right  of  action  on  the 
children's  behalf.  The  widow,  in  accept- 
ing the  benefit,  acted  individually,  and 
not  as  an  administratrix.  In  maintain- 
ing this  action  she  proceeds  in  her 
representative  capacity,  and  is  not  es- 
topped, so  far  as  the  rights  of  others 
are  concerned,  by  her  acts  as  an  indi- 
vidual." 

In  Pittshurgh,  C.  G.  &  St.  L.  B.  Co. 
V.  Moore  (1899)  152  Ind.  345,  44  L.R.A. 
638,  53  N.  E.  290,  where  a  demurrer 
to  an  answer  alleging  a  release  given 
by  the  plaintiff,  the  servant's  widow,  as 
beneficiary  of  the  relief  fund,  was  held 
to  have  been  properlj'  sustained  in  an 
action  for  damages,  the  ratio  decidendi 
was  that  the  release  in  no  way  affected 
the  rights  of  the  decedent's  child,  and 
consequently  that  the  plaintiff  had,  in 
her  representative  capacity  as  adminis- 
tratrix, a  right  to  maintain  the  action. 
"Whether  the  right  of  the  administra- 
trix," said  the  court,  "was  but  a  con- 
tinuation of  the  intestate's  right  to  sue, 
as  contended  by  appellant,  or  whether 
it  was   a   newly  created   right,   as   our 


cases  hold,  is  unimportant  here.  How- 
ever it  may  be,  the  right  exists  only  by 
virtue  of  the  statute,  and  exists  not  for 
the  benefit  of  the  intestate's  estate,  but 
as  a  source  of  compensation  to  those 
who  by  the  death  become  the  parties 
injured  by  the  wrongful  act  of  the  de- 
fendant. .  .  .  Upon  his  [the  serv- 
ant's] death,  the  law  conferred  a  right 
of  action  upon  his  representative  for  the 
use  of  his  next  of  kin, — for  the  use  of 
his  child,  as  well  as  for  the  use  of  his 
widow;  and  no  act  of  the  latter,  with- 
out the  lawful  consent  of  the  child,  will 
deprive  the  child  of  its  benefit.  The 
widow  could  only  release  what  she  was 
entitled  to."  This  case  was  followed  in 
Pittsburgh,  C.  C.  d  St.  L.  R.  Go.  v. 
Bosea  (1898)  152  Ind.  412,  53  N.  E. 
419. 

8  In  Money  v.  Chicago,  B.  &  Q.  R.  Go. 
(1892)  49  111.  App.  105,  with  reference 
to  a  provision  that  the  acceptance  by  his 
beneficiary  of  the  sum  specified  to  be 
paid  in  the  event  of  his  death  should 
operate  as  a  release  of  all  claims  for 
damages  which  could  be  made  by  "heirs, 
executors,  or  administrators,"  it  was 
held  that  his  widow's  acceptance  of  the 
"death  benefits"  did  not  bar  either  her 
own  right  or  that  of  his  next  of  kin  to 
maintain  an  action. 

The  decision  (which  was  rendered  on 
demurrer)  was  based  upon  the  theory 
that  the  widow  and  next  of  kin  could 
not  be  deprived  by  the  husband's  con- 
tract of  the  property  right  created  by 
the  damage  act  and  vested  in  them,  and 
that,  on  the  principle  that  pleas  should 
be  construed  against  the  pleader,  it 
would  be  presumed  that  the  widow  was 
acting  in  her  individual  capacity  as 
beneficiary,  where  she  applied  for  and 
received  the  money  from  the  relief  fund. 

The  court  declined  to  render  any  spe- 
cific decision  regarding  the  effect  of  the 
widow's  acceptance  upon  the  amount  of 
the  damages  to  which  she  would  be  en- 
titled. This  case  was  approved  in  Illi- 
nois G.  R.  Co.  v.  Cosby  (1896)  69  111. 
App.  256,  where,  however,  another  point 
was  involved.    See  §  1919,  note  8,  ante. 
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tive  and  unqualified  election  between  the  stipulated  benefits  and  such 
■damages  as  may  be  recoverable.  But  there  seems  to  be  no  valid  rea- 
son for  predicating  in  this  instance  an  exception  to  the  general  prin- 
ciple embodied  in  the  maxim,  Qui  sentit  commodum,  sentire  debet  et 
onus.  There  is  a  decided  preponderance  of  authority  in  favor  of  this 
doctrine.' 

In  one  case  where  a  relief  fund  certificate  provided  that  the  ac- 
ceptance of  the  stipulated  benefits  should  operate  as  a  release  of  all 
claims  against  the  employer,  it  was  held  that  a  release  which  the 
widow  of  the  employee  had  signed,  both  as  beneficiary  and  also  as 
administratrix,  constituted  prima  facie  a  bar  not  only  to  the  recovery 
of  damages  for  her  own  use,  but  also  to  a  recovery  for  the  use  of  the 
decedent's  children.^"  The  court  proceeded  upon  the  theory  that  the 
party  who  is  administering  a  decedent's  estate  is  invested  with  a  gen- 
eral power  to  compromise  suits  for  the  recovery  of  damages  resulting 
from  his  death,  and  that  the  release  in  question  constituted  a  com- 
promise within  the  scope  of  this  power. ^^  It  is  submitted,  however, 
that  this  power  extends  only  to  actions  arising  out  of  claims  in  be- 
half of  or  against  the  decedent's  estate.  That  the  remedial  rights 
conferred  by  the  damage  acts  upon  his  children  and  other  persons  do 
not  fall  within  the  category  thus  indicated  is  well  settled.^* 

1926.  Same  subject.  Duration  of  right  to  benefits  in  cases  where 
the  injury  is  not  fatal. — ^In  a  Texas  case  an  unqualified  stipulation 
that  the  employee  was  to  be  entitled  to  hospital  benefits  when  "sick 
or  injured"  has  been  construed  as  importing  that,  in  the  absence  of 
any  understanding  to  the  contrary,  the  benefits  were  to  be  continued 
as  long  as  the  sickness  or  injury  required  it.  It  was  also  laid  down 
that  an  employee  whose  contract  with  a  relief  department  contained 
such  a  stipulation  was  not  bound  by  rules  adopted  after  the  contract 

9  See  the  Indiana  and  Nebraska  cases  contrary  effect  in  Yelton  v.  Evansville 
cited  in  note  7,  supra.  Compare  also  A  I.  R.  Go.  (]893)  134  Ind.  414,  21 
the  cases  cited  in  §  1929,  notes  4,  5,  L.R.A.  158,  33  N.  E.  629,  was  disap- 
post  proved. 

10  Pittsburgh  C  G.  &  8t.  L.  B.  Go.  12  See  Bradshaiuo  v.  Lancashire  &  T. 
V  Give  (1903)'  160  Ind.  360,  65  N.  E.  B.  Go.  (3875)  L.  R.  10  C.  P.  189,  44 
1034  Upon  a  subsequent  hearing  of  L.  J.  C.  P.  N.  S.  148,  31  L.  T.  N.  S. 
this  case  after  a  new  trial  had  taken  847,  23  Week.  Rep.  310;  Barnett  v. 
place  the  plaintiff  unsuccessfully  put  Lucas  (18701  Ir.  Rep.  5  C.  L.  140,  af- 
forward  the  contention  that  the  receipt  firmed  in  Exch.  Ch.  (1872)  Ir.  Rep.  6 
itself  was  invalid,  as  having  been  pro-  C.  L.  247;  Ghicago,  B.  &  Q.  B.  Go.  v. 
oiired  bv  fraud.  Gip^  v.  Pittsburgh,  G.  Wymcre  (1894)  40  Neb.  645,  58  N.  W. 
C  &  St  L  B  Go  (1907)  41  Ind.  App.  1120;  Pittsburgh,  G.  G.  &  St.  L.  B.  Go. 
isfi  82'n'e  471-  see  §  1934,  note  2,  r.  Moore  (1899)  152  Ind.  345,  44  L.R.A. 
post.           '     '                                  ,     ,,  638.  53  N.  E.  290. 

11  The   expression  of   opinion  to  the 


G008  MASTER  AND  SERVANT.  [chap.  Lxxxni- 

was  made,  and  not  brought  to  his  notice,  to  the  effect  that  the  treat- 
ment would  continue  so  long  as  the  attendant  or  chief  surgeon  deemed 
necessary,  and  that  benefits  would  not  be  given  for  injuries  received' 
in  a  fight.^ 

In  a  Nebraska  case  where  the  contract  provided  that  the  "dis- 
ability" during  the  continuance  of  which  the  agreed  benefits  were  tO' 
be  paid  should  "be  taken  to  mean  physical  inability  to  work  by  rea- 
son of  sickness  or  accidental  injury,"  it  was  held  that  the  expression' 
"physical  inability  to  work"  did  not  connote  merely  an  inability  iui 
respect  of  the  performance  of  such  work  as  the  servant  was  engaged 
in  at  the  time  when  he  was  injured,  but  applied  also  to  inability  in' 
respect  of  the  performance  of  other  work  of  a  similar  description,, 
equally  desirable  and  remunerative.  The  conclusion  of  the  court  was 
that  the  obligation  of  the  employer  ceased  when  the  employee  be- 
came capable  of  performing  work  which  answered  either  of  these  de- 
scriptions, but  that  recovery  sufiicient  to  enable  him  to  earn  smaller- 
wages  in  some  other  kind  of  employment  was  insufficient  to  release 
the  employer.'  But  in  South  Carolina  a  similar  provision  has  been 
treated  as  importing  incapacity  to  perform  the  kind  of  work  in  which  > 
he  was  engaged  at  the  time  when  he  was  injured.* 

1926a.  Stipulations  making  execution  of  release  a  condition  prece- 
dent to  payment  of  benefits  out  of  relief  fund,  validity  of. — In  some- 
stipulations  of  this  type  it  is  provided  that  the  benefits  are  to  be  pay- 
able only  on  condition  that  all  persons  entitled  to  sue  the  employer 

1  Scanlon  v.  Galveston,  H.  &  S.  A.  R.  equivalent  to  that  required  in  the  em- 
Co.   ( 1905 )  —  Tex.  Civ.  App.  — ,  86  S.  ployment  in  which  he  was  engaged  at . 
W.  930.  the  time  of  the   accident,  or  -was   able 

Z  Keith  V.    Chicago,   B.   &   Q.   R.    Co.  to  perform  the  duties  of  an  engagement 

(1908)  82  Neb.  12,  23  L.R.A.(N.S.)  352,  that   was   open    and   available   to  him, 

130  Am.  St.  Rep.  655,  116  N.  W.  957.  whereby  he  could  support  and  maintain 

It  was  remarked  that  "indemnity,  and  himself,  as  he  was  able  to  do  before  the  • 

not  profits,"  was  the  object  of  the  relief  accident,  he  was  'able  to  work'  within 

department,  and  that  this  object  "would  the  meaning  of  that  expression  in  the- 

be  defeated  if  an  injured  member  would  contract."     But  in  this  earlier  case  the 

be  permitted  to  collect  the  benefits  pro-  point  was  left  undetermined.     It  is  to  ■ 

vided  after  he  had  recovered  to  such  an  be  observed,  however,  that  on  the  first 

extent  that  he  could  enter  a  similar  em-  hearing   of   this  case    ( [1903]    70   Neb. 

ployment,   equally  as  desirable  and  re-  559,  97  N.  W.  831)  the  court  had  taken 

munerative."     The   court  expressed   its  the  position  that  the  "disability"  of  a  . 

approval  of  the  following  remarks  made  servant  means  "inability  to  perform  his 

arguendo  in  the  opinion  delivered  on  a  ordinary  duties   in   the   employment  in 

motion  for  rehearing  in  Chicago,  B.  &  Q.  which  he  was  engaged  at  the  time  of  his  . 

R.  Co.  V.  OUen   (1904)   70  Neb.  570,  99  injury." 

N.  W.  847:     "There  seems  to  be  force  3  sturgiss  v.   Atlantic  Coast  Line  R. 

in   the   argument  that,   if  the  plaintiff  Co.    (1908)    80  S.  C.  167,  168,  60  S.  E.^ 

had  recovered  from  the  injury  so  as  to  939,  61  S.  E.  261. 
be   able   to   perform   labor   similar   and 
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under  a  damage  act,  in  the  event  of  the  servant's  death,  shall  release 
the  employer  from  liability.  It  has  been  held  that  such  a  condition 
is  not  so  unreasonable  as  to  be  void.' 

1927,  Right  of  action,  how  far  affected  by  such  stipulations. —  a.  Dur- 
ing the  lifetime  of  the  servant. — In  some  contracts  it  is  stipulated 
that  the  servant  shall  not  receive  the  specified  benefits  after  his  in- 
jury has  been  received,  unless  he  executes  a  formal  release,  exoner- 
ating the  employer  from  liability.  Where  a  servant  has  agreed  to 
be  bound  by  such  a  provision,  and  has  received  the  benefits  to  which 
the  rules  of  his  relief  association  entitle  him,  the  mere  fact  that  he 
has  executed  no  release  will  not  enable  him  to  maintain  an  action  for 
damages.' 

h.  After  the  servant's  death. — By  some  contracts  it  is  provided 
that  the  specified  benefits  shall  be  payable  only  on  condition  that  all 
persons  who  are  entitled,  in  the  event  of  the  death  of  the  employee, 
to  bring  suit  under  the  damage  act,  shall  release  the  employer  from 
liability.  With  reference  to  such  a  contract  it  has  been  held  that  the 
payment  of  damages  to  those  persons  extinguishes  the  claim  of  the 
beneficiary  designated  by  the  contract.^ 

Under  another  form  of  stipulation  it  is  provided  that,  in  case  of 
the  death  of  the  employee,  his  share  of  the  benefit  fund  shall  be  paid 
to  his  widow,  if  he  leaves  one,  and  if  he  does  not  leave  one,  to  various 
relatives  in  the  order  mentioned,  and  that  the  employer  shall  have  the 
right  to  retain  all  sums  due  for  indemnities  under  the  contract  un- 
til the  execution  of  a  release  by  all  persons  interested  in,  or  injured 
by  the  death  of,  the  employee.  It  has  been  held  that  such  a  stipula- 
tion entitles  the  employer  to  require  of  the  widow,  as  a  condition  of 
her  right  to  receive  the  agreed  indemnity,  that  she  shall  furnish  a 
release  executed  by  all  the  persons  who  were  injured  by  the  death  of 
the  employee  within  the  meaning  of  the  damage  act,  and  not  a  re- 
lease which  embraces  merely  those  persons  who  are  interested  in  the 
benefit  fund  by  virtue  of  the  agreement  with  relation  thereto.' 

1  Fuller  V.  Baltimore  &  0.  Employees'  pany,  in  order  that  the  designated  bene- 

Belief  Asso.  (1887)   67  Md.  433,  10  Atl.  ficiary,  the  member's  mother,  might  ob- 

237_  tain  the  benefits,  was  held  to  be  debarred 

I'Carter   v.   Brunsicick   &   W.   R.   Co.  from  maintaining  an  action  in  her  own 

(1902)  115  Ga.  853,  42  S.  E.  239.  behalf. 

z  Fuller  V  Baltimore  &  0.  Employees'       ^  Frank  v.  Newport  Min.  Co.   (1907) 

Relief  Asso.  (1887)   67  Md.  433,  10  Atl.  148    Mich.    637,    11    L.R.A.(N.S.)     182, 

237    (beneficiaries   were  wife   and   chil-  112    N.    W.    504,    where    the    suit    was 

dren),    followed    in    Maryland    use    of  brought  by  the  widow  of  the  employee. 

Black  V.  Baltimore  &  0.  R.  Co.  (1888)  The  court  observed:     "It  is  true  that  in 

36  Fed.  655,  where  a  member's  widow  other  portions  of  the  poster  or  contract 

-who   had   released   the   defendant   com-  it  is  provided  that  this  money  should  be 
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The  circumstances  under  which  a  servant  is  entitled  to  repudiate 
a  release  are  discussed  in  subtitle  B,  post, 

1928.  Stipulations  defining  the  effect  of  institution  of  action  for 
damages  by  members  of  relief  associations  or  their  representatives, 
validity  of. — A  clause  which  is  found  in  the  contracts  made  with  the 
relief  department  of  the  Pennsylvania  Railroad  Company,  and  which 
has  been  adopted  either  verbatim  or  in  substance  by  many  other  com- 
panies, provides  that,  if  the  servant  or  his  legal  representative  shall 
make  claim  or  bring  suit  against  the  employer  for  damages,  on  ac- 
count of  injury  or  death  of  the  servant,  payment  of  benefits  from 
the  relief  fund  on  account  of  the  same  shall  not  be  made  until  such 
claim  shall  be  withdrawn  or  suit  discontinued ;  and  that  any  compro- 
mise of  such  claim  or  suit,  or  judgment  in  such  suit,  shall  preclude 
any  claim  upon  the  relief  fund  for  benefits  on  account  of  such  injury 
or  death.  It  has  been  held  that  a  stipulation  of  this  tenor  is  not 
illegal  as  being  against  public  policy.^  On  the  other  hand,  it  has 
been  held  that  public  policy  forbids  the  enforcement  of  a  stipulation 
that,  if  any  suit  at  law  shall  be  brought  against  the  employer  for 
damages  arising  out  of  the  death  of  the  servant,  the  benefits  other- 
wise payable  shall  be  forfeited.^  It  appears,  therefore,  that,  in  re- 
spect of  validity,  a  distinction  is  taken  between  agreements  which 
are  simply  designed  to  protect  the  employer  from  being  subjected  to 

payable  to  the  widow,  and  that  the  chil-  598,  reversing  on  rehearing  (1006)  76 
dren  dependent  upon  the  deceased  are  Neb.  783,  107  N.  W.  1005.  The  court 
■excluded;  and  it  is  argued  from  this  observed:  The  plaintiff  "has  a  consti- 
that  an  absolute  right  is  vested  in  the  tutional  right  that  the  courts  shall  be 
widow  to  this  fund,  and  that  therefore  open  to  her  to  redress  the  grievance  of 
to  require  a  release  on  behalf  of  others  negligently  killing  her  husband,  and  to 
who  are  not  interested  in  this  fund  is  litigate  her  claims  predicated  upon  such 
to  require  of  her  an  impossible  condition  negligence;  but,  if  she  exercises  that 
to  the  exercise  of  an  admitted  right,  right,  she  must,  under  this  contract, 
There  is  some  force  in  this  contention,  suffer  a  forfeiture  for  so  doing.  If  the 
"but  the  contract  must  be  construed  as  company  required  its  employees  to  de- 
a  whole,  and  if  effect  be  given  to  the  posit  money  with  the  company  upon 
clause  authorizing  the  defendant  to  re-  contract  that,  if  such  employee"  should 
quire  a  release,  this  must  act  as  a  quali-  afterwards  be  injured  in  the  service  of 
fication  of  the  widow's  right  to  receive  the  company,  and  should  bring  an  ac- 
the  indemnity,  and  her  right  must  be  tion  for  damages  predicated  upon  the 
considered  as  a  right  to  receive  such  negligence  of  the  company,  the  money 
indemnity  only  on  condition  that  she  so  deposited  should  be  forfeited,  would 
secure  a  release  from  all  persons  inter-  such  a  contract  be  enforced?  Can  a 
€sted  in  or  injured  by  the  death  or  dis-  party  contract  beforehand,  under  pen- 
ability  of  the  employee."  alty  and  forfeiture,  that  he  will  not  liti- 

l  Donald  v.   Chicago,  B.  &  Q.  R.   Co.  gate  a  claim  that  may  thereafter  arise? 

(1895)   93  Iowa,  284,  33  L.R.A.  492,  61  The   policy    of    our    law    is   to    furnish 

N.  W.  971.  every   citizen    with    speedy    redress   for 

8  Chicago,   B.   &   Q.   R.   Co.  v.   Healy  any  injury  that  he  may  receive  in  per- 

(1907)    76   Neb.   786,   10  L.R.A.(N.S.)  son  or  property,  and  a  contract  which 

198,  124  Am.  St.  Rep.  830,  111  N.  W.  essentially  imposes  a  penalty  upon  seek- 
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a  double  liability,  and  agreements  which  ajSix  disabling  consequences 
to  the  mere  commencement  of  an  action  by  the  servant  or  his  personal 
representatives. 

1929.  Right  of  action,  how  far  affected  by  such  stipulations. —  a.  Dur- 
■i,ng  the  servant's  lifetime. — In  a  case  v^here  the  servant  had  received 
a  portion  of  the  stipulated  benefits  and  then  recovered  judgment  in 
an  action  for  damages,  it  vras  held  that  he  could  not  maintain  an 
action  for  such  benefits  as  would  have  been  due  to  him  if  he  had  not 
been  successful  in  the  previous  action.^ 

As  the  rights  and  liabilities  of  a  beneficiary  of  a  deceased  servant 
are  absolutely  fixed  by  his  election  to  accept  the  benefits  to  which 
he  is  entitled,  and  the  payment  of  a  portion  thereof  by  the  employer, 
the  beneficiary's  claim  upon  the  residue  is  not  forfeited  by  the  subse- 
quent institution  of  a  suit  which  is  unsuccessful  solely  because  of 
the  payment  made  to  him.* 

h.  After  the  servant's  death. — Under  the  express  terms  of  a  pro- 
vision such  as  that  specified  at  the  commencement  of  the  preceding 
section,  it  is  clear  that  all  claims  upon  a  relief  fund  are  excluded  after 
the  executor  or  administrator  of.  a  servant  has  compromised  an  action 
brought  under  a  damage  act.' 

In  a  case  in  which  the  other  form  of  stipulation,  mentioned  in  the 
preceding  section,  was  declared  to  be  invalid,  the  invalidity  was  held 

ing  such  redress  is  contrary  to  that  pol-  N.  W.  971.     There  the  court  made  the 

icv.    The  decision  in  Walters  v.  Chicago,  following  remarks  as  to  nature  of  the 

B'.  d  Q.  R.  Co.   (1905)   74  Neb.  551,  104  rights  of  the  beneficiary,  who  was  the 

N.  W.  1066,  so  far  as  it  conflicts  with  mother  of  the  decedent.    The  court  said : 

the  view  herein  expressed,  is  wrong,  and  "As  a  beneficiary,  she  takes  merely  what 

is   overruled."     It   was   contended  that  her  son  contracted  she  should  take.    In- 

the  proper  construction  of  the  provision  dependent  of  his  contract,   she  has   no 

was  that,  if  any  suit  should  be  brought  claim  whatever  on  the  relief  fund.    The 

by   any   party,   the   benefits   payable  to  contract  in  no   way   impairs  what  the 

the     beneficiary     would     be     forfeited,  law   would   give    her   from   his    estate, 

■whether  such  beneficiary  participated  in  This    is   a   right   he   has   attempted   to 

the  action  or  not;  but  its  meaning  was  create  for  her  by  contract.     When  the 

•declared    to    be,    that    the    person    who  contract  was  made,  he  knew,  as  did  the 

■brought   the    action   should   forfeit   the  company,  that  in  case  of  his  death,  as 

Tight  to  the  relief  fund.  it  afterward  occurred,  an  action  could 

1  Clinton  v.  Chicago,  B.  £  Q.  R.  Co.  be  brought  against  the   company;    and 

(1900)  60    Neb.    692,    84    N.    W.    90;    he   had   the   right,   as   between   himself 
Koeller    v.    Chicago,    B.    &    Q.    R.    Co.    and  the  company,  to  agree  that,  if  any 

(1911)    88   Neb.    712,   —  L.R.A.  (N.S.)     authorized  person  brought  such  a  suit, 
— ,  130  N.  W.  420.  and  it  was  compromised,  the  beneficiary 

2  Chicago,   B.   &   Q.   R.    Co.  v.  Bigley    would  have  no  claim  on  the  fund.     As 

(1901)  1   Neb.    (Unof.)    225,  95  N.  W.    she  had  no  prior  right,  she  is  in  no  posi- 
B44;   Chicago,  B.  &  Q.  R.  Co.  v.  Olsen    tion  to  urge  a  claim  not  in  accord  with 

(1903)    70  Neb.  559,  97  N.  W.  831,  99  the  terms   of  the  contract.     She  must 

N.  W.  847.  take  the  certificate  with  the  conditions 

8  Donald  v.  Chicago,  B,  <&  Q.  R.  Co.  imposed  by  the  contract,  or  not  at  all." 
<1895)   93  Iowa,  284,  33  L.R.A.  492,  61 
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to  involve  the  consequence  that  the  rights  of  a  widow  as  beneficiary 
of  her  deceased  husband,  are  not  forfeited  where  a  judgment  ren- 
dered against  the  employer  in  an  action  for  damages  instituted  by 
her,  as  administratrix,  in  her  own  behalf  and  for  the  use  of  hea- 
children,  is  set  aside  by  a  court  of  review.  It  was  remarked  that, 
under  the  earlier  decisions  of  the  court,  her  own  rights  as  beneficiary, 
but  not  those  of  her  children,  are  extinguished  by  such  a  judgment,, 
if  it  is  sustained  on  appeal  or  not  impugned.* 

The  widow  of  a  deceased  servant  is  not  entitled  to  sue  in  her  own 
behalf  for  the  agreed  benefits,  after  she  has,  as  administratrix,  re- 
covered judgment  in  a  similar  suit  brought  for  the  use  of  her  children 
only.* 

c.  Meaning  of  the  expression  "judgment." — ^Where  the  effect  of 
the  contract  is  to  disentitle  the  servant  or  his  designated  beneficiary 
to  share  in  the  relief  fund  when  a  suit  for  damages  is  prosecuted  to 
judgment,  the  "judgment"  contemplated  is  one  which  actually  awards, 
the  plaintiff  some  damages,  and  not  one  which  turns  on  the  mere 
form  of  the  pleading.^ 

1929a.  Enforcement  of  restrictive  stipulations  in  foreign  states. — 
In  one  case  a  stipulation  to  the  effect  that  the  servant's  acceptance 
of  the  benefits  specified  by  his  contract  with  a  relief  association 
should  be  a  bar  to  a  subsequent  action  for  damages  was  enforced  in 
a  foreign  state.  The  ratio  decidendi  was  that,  as  the  supreme  court 
of  the  state  in  which  the  contract  was  made  had  decided  that  a  stipu- 
lation of  this  tenor  was  to  be  construed  merely  as  requiring  the  serv- 
ant to  elect  between  two  alternative  remedies  (see  §  1923,  note  6, 

*  Chicago,   B.   £   Q.   R.   Go.   v.   Healy  (1902)    65  Neb.  789,  59  L.R.A.  291,  91 

(1907)    76   Neb.    786,    10   L.R.A.(N.S.)  N.  W.  699.     The  court  observed  that  in 

198,  124  Am.  St.  Rep.  830,  111  N.  W.  the  former  action    (see   [1899]   58  Neb> 

598,  reversing  on  rehearing   (1906)    76  1,  78  N.  W.  359)  the  administratrix  had 

Neb.  783,   107  N.  W.   1005.     In  so  far  sued  as  trustee  for  all  the  beneficiaries, 

as  it  conflicted  with  the  decision  thus  and  that  the  mere  fact  that  the  petition 

rendered,  Walters  v.   Chicago,  B.  &  Q.  omitted  to  name   some   one  beneficiary 

R.  Co.    (1905)    74  Neb.  551,  104  N.  W.  would  not  prevent  such  beneficiary  from 

1066,  was  overruled.     In  that  case,  the  participating  in  the  distribution  of  the 

plaintiff  was  the  mother  of  a,  deceased  fund,  when  recovered.     If  the  plaintiff 

servant  who  had  left  neither  widow  nor  had  not,  as  widow,  received  her  distribu- 

children.       Accordingly,     although     she  tive  share,   she  might  recover  it  in  an 

prosecuted   her   action   for   damages   as  action  against  herself  as  administratrix, 

administratrix,  she  prosecuted  it  solely  To  the  same  effect.  Jack  v.  Pennsyl- 

in  her  own  interest.    After  a  final  judg-  vania  R.  Co.    (3910)    43  Pa.  Super.  Ct. 

ment  had  been  rendered  against  her  in  337,  citing  the  Oyster  Case. 

this  action,  she  attempted  to  recover  as  6  O'Reilly    v.     Pennsylvania    R.     Go. 

beneficiary  of  the  relief  fund.     It  was  (1903)    69   N.   J.   L.   119,   54   Atl.   233, 

held  that  her  former  action  was  a  bar  affirmed  in   (1904)    70  N.  J.  L.  828,  59 

to  such  recovery.  Atl.  1118. 

B  Oyster   v.    Burlington   Relief   Dept. 
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-ante),  the  circumstances  were  not  appropriate  for  the  application 
-of  the  rule  that  an  agreement  which  contravenes  the  public  policy 
of  the  state  of  the  forum. will  not  be  recognized  in  that  state.^  The 
writer  has  not  found  any  reported  cases  in  which  stipulations  of  the 
other  two  types  discussed  in  the  preceding  sections  have  been  con- 
sidered. 

1930.  Arrangements  by  masters  with  insurance  companies  for  the 
indemnification  of  servants. —  In  some  instances  employers,  instead 
■of  organizing  a  relief  department  in  connection  with  their  own  busi- 
ness, arrange  with  accident  insurance  companies  for  the  indemnifi- 
cation of  their  servants  according  to  a  certain  schedule,  the  premiums 
being  provided  for  by  sums  deducted  from  the  wages  of  the  servants. 
Such  an  arrangement  is  doubtless  valid,  unless  it  has  been  expressly 
prohibited  by  statute.^  But  it  does  not  constitute  a  defense  to  an 
-action  against  the  employer,  unless  there  is  evidence  either  that  the 
plaintiff  had  previously  agreed  to  accept  the  insurance  money  in 
:full  settlement  of  any  future  claim  for  damages  that  might  accrue 
to  him,  or  had  consented,  after  the  injury  in  question  was  stistained, 
to  accept  that  money  in  satisfaction  of  his  claim.^ 

In  Indiana  it  has  been  held  that  the  insurance  company  is  the 
proper  party  to  sue  in  the  event  of  an  accident  to  one  of  the  servants.^ 

1  Cwnnaday  v.  Atlantic  Coast  Line  R.  establish  any  express  contract  by  which 

'Co.     (1906)     143    N.    C.    439,    8    L.R.A.  he    [the   plaintiff]    agreed  to   accept  or 

(N.S.)    939,   118   Am.  St.  Rep.   82],  55  did   accept  the   indemnity   paid  by   the 

S.  E.  836.    The  fact  that  contracts  such  insurance  company  in  settlement  of  his 

as  the  one  in  question  had  been  declared  claim  for  damages  against  the  defend- 

invalid  by  the  South  Carolina  statute  of  ant.     The  claim  made  by  him  for   in- 

1903    (see  §  1924,  ante)   was  mentioned  demnity   under   the   policy   against  the 

in  the  opinion.    Although  the  court  does  insurance  company,  and  the  receipt  in- 

not  explicitly  refer  to  the  point,  it  may  dorsed  upon  the  draft  for  the  amount 

Tje  presumed  that  this  enactment  came  paid  him  under  the  policy,  do  not  men- 

into  force  after  the  plaintiflF  made  his  tion  the  defendant,  but,  on  the  contrary, 

contract.     Otherwise,  the  decision  must  the  terms   of  the  release  expressly  are 

liave  been  different.  confined  to  a,  discharge  of  the  insurance 

1  By  Michigan  Laws  1895,  chap.  209,  company,  and  no  implied  agreement  for 
§  1  (Comp.  Laws  1897,  §  8584),  it  is  release  of  the  claim  for  damages  by 
-declared  unlawful  for  corporations  to  plaintiff  against  defendant  can  be  log- 
require  any  of  their  employees  to  pro-  ically  inferred  from  the  mere  claim  and 
<;ure  life  or  accident  insurance  in  any  acceptance  of  the  benefits  of  the  acci- 
particular  company.  dent  insurance  policy.    We  have  seen  no 

2  Dover  v.  Mississippi  River  £  B.  T.  authority  sustaining  any  such  implica- 
R.  Go.  (1903)  100  Mo.  App.  330,  73  S.  tion,  and  the  general  rule  is  well  estab- 
W.  298.  There  the  court,  after  referring  lished  that  there  can  be  no  abatement 
to  the  cases  which  involve  the  conse-  of  damages  by  reason  of  partial  com- 
quences  of  an  election  to  accept  the  pensation  from  a  collateral  source." 
benefits  of  a  relief  fund  (see  §§  1923  Dillon  v.  Hunt  (1891)  105  Mo.  154,  24 
-et  seg.,   ante),   proceeded   thus:      "The  Am.  St.  Rep.  374,  16  S.  W.  516. 

-facts  in  the  case  at  bar  do  not  bring  it        3  Carpenter  v.  Chicago  &  E.  T.  R.  Co. 
Tvithin    the    range    of    those    decisions.     (1898)  21  Ind.  App.  88,  51  N.  E.  493. 
..     .     .     The  testimony  herein  fails  to 
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In  Quebec  it  has  been  held  that  the  employer  is  responsible  for 
the  payment  of  the  insurance  money,  and  that,  in  an  action  against 
him  to  recover  it,  he  is  not  entitled  to  plead  as  a  defense  a  condition 
in  the  policy  to  the  effect  that  it  was  to  be  null  and  void  under  cer- 
tain circumstances.  The  theory  adopted  by  the  court  was  that,  in 
making  the  arrangement  for  insurance,  he  acts,  not  as  the  agent  of 
the  insurer,  but  as  a  principal.* 

Questions  arising  out  of  contracts  for  the  insurance  of  employers 
against  loss  resulting  from  their  liability  to  injured  employees  do 
not  fall  within  the  scope  of  this  treatise.* 

B.    CONTEACTS  WITH  EEGAED  TO  INJUEIES  PEEVIOTJSLY  SUSTAINED. 

1931.  Generally. — To  an  action  brought  by  a  servant  against  his 
master  to  recover  damages  for  a  personal  injury,  a  prior  release  of 
the  master  from  liability  is  a  complete  defense,  unless  its  effect  can 
be  avoided  on  one  or  other  of  the  grounds  noticed  in  the  following 
sections.' 

Where  the  contract  of  settlement  is  made  by  an  agent  of  the 
employer,  the  ordinary  rule  of  the  law  of  agency  applies ;  that  is  to 
say,  the  employer  is  bound  if  the  agent  made  the  settlement  while 
acting  within  the  scope  of  his  apparent  authority,  and  the  person 

*  MoKenzie  V.  Oarth  (1899)  Rap.  Jud.  signed   a   release   which   the   company's 

Quebec  9   B.  R.  224.     Several  authori-  claim  agent  presented  to  him,  in  which 

ties  were  cited  by  counsel,  showing  that  it  was  provided  that  he  was  to  be  em- 

this  is  the  accepted  French  doctrine.  ployed  "for  such  time  only  as  may  be 

5  The  right  of  an  employee  to  main-  satisfactory  to  said  company,"  it  will  be 

tain  an  action  upon  such  a  contract  is  presumed,  in  the  absence  of  any  showing 

fully  treated   in   the   note  to   Allen  v.  of  fraud  or  mistake,  that  claimant  con- 

Mtna  L.  Ins.  Go.  7  L.R.A. (N.S.)  958.  sented  to  such  variance.    Phares  v.  Lake 

^Erickson  v.   Great  Northern  R.  Co.  Rhore  £  M.  8.  R.  Co.    (1898)    20  Ind. 

(1910)   57  Wash.  520,  107  Pac.  .365.  App.  54,  50  N.  E.  306. 

Illinois  0.  R.  Co.  v.  Welch  (1?69)  52        A  release  of  a  railroad  company  from 

111.   184,  4  Am.  Rep.  593;   Chicago,  W.  all  claim  for  negligently  killing  an  em- 

d  V.  Coal  Co.  y.  Peterson  (1890)  39  111.  ployee,     executed    by    the     father    and 

App.  114,  and  the  cases  cited  infra.  mother  of  the   decedent,  who  were  his 

In  Thomas  v.  Chicago,  R.  I.  &  P.  R.  sole  heirs  at  law,  is  a  bar  to  an  action 

Co.    (1892)    49  Mo.   App.   110,  the  evi-  for  his  death  by  an  administrator  subse- 

dence  was  held  not  to  be  suifieient  to  quently  appointed,  where  there  were  no 

warrant  the  court  in  declaring  that  the  claims  against  the  decedent.    Christie  v. 

instrument  signed  was  not  what  it  ap-  Chicago,  R.  I.  &  P.  R.  Co.   (1898)    104 

peared  to  be.  Iowa,  707,  74  N.  W.  697. 

Where  a  railroad  employee  made,  in  As  to  the  general  rule  that,  in  order 
settlement  of  a  claim  for  an  injury,  a  to  constitute  a  bar  to  a  suit  for  dam- 
written  proposition  containing  a  stipu-  ages,  the  satisfaction  pleaded  must  have 
lation,  "I  am  to  remain  in  the  service  been  given  and  accepted  in  respect  of 
of  said  company  as  brakeman  as  long  the  identical  cause  of  action  complained 
as  I  want  to,  providing  my  work  shall  of,  see  Addison,  Torts,  8th  ed.  80. 
prove    satisfactory,"    and    subsequently       A  written  release,  signed  by  the  serv- 
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with  whom  the  se-ttlement  was  made  had  no  knowledge  of  any  limita- 
tion placed  upon  his  authority.^ 

As  the  elements  which  determine  the  obligatory  quality  of  re- 
leases are  the  same  where  a  servant  is  concerned  as  in  other  instances, 
a  detailed  discussion  of  the  general  principles  upon  which  their 
validity  depends  would  carry  us  beyond  the  scope  of  the  present 
treatise.  But  a  succinct  statement  of  the  effect  of  the  cases  in  which 
the  rights  of  the  parties  to  contracts  of  service  have  been  determined 
with  reference  to  those  principles  may  advantageously  be  inserted 
in  the  present  chapter. 

1932.  Consideration. — In  order  to  constitute  a  good  defense  to  an 
action  for  damages  against  the  master  of  the  injured  servant,  a  re- 
lease must  have  been  executed  for  a  valuable  consideration.^  No 
such  consideration  is  predicable  where  the  servant  was  already  in 
the  employment  of  the  defendant  at  the  time  when  the  release  was. 
signed,  and  it  does  not  appear  that  any  new  employment  was  ten- 
dered to  or  accepted  by  him,  or  that  any  promise  was  made  that  the 


ant,  constitutes  prima  facie  a  good  de- 
fense, wlien  it  is  introduced  in  an  action 
for  damages,  and  the  burden  of  proving 
its  invalidity  lies  on  him.  Louisville  & 
Tsf.  R.  Go.  V.  Grutcher  (1909)  135  Ky. 
381,  122  S.  W.  191. 

In  jurisdictions  in  which  the  right 
to  sue  under  a  damage  act  for  an  injury 
resulting  in  death  is  regarded  as  being 
derivative,  the  administrator  of  a  de- 
ceased employee  cannot  sue  if  the  dece- 
dent released  the  cause  of  action  before 
his  death.  Mooney  v.  Chicago  (1909) 
239  III.  414,  88  N.  E.  194. 

8  Maloney  v.  Hudson  River  Water 
Ponder  Go.  (1909)  133  App.  Div.  499, 
117  N.  Y.  Supp.  601. 

1  Under  a  contract  stipulating  that 
the  measure  of  damages  to  an  employee 
for  injuries  received  shall  be  his  regular 
■wages  until  he  is  able  to  work,  if  not 
more  than  six  months,  an  agreement  to 
accept  one  month's  wages  in  full  of  all 
damages,  where  there  is  no  dispute  aa 
to  his  right  to  such  wages,  is  without 
consideration,  and  will  not  bar  his  re- 
covery of  wages  for  a  further  time 
during  which  he  is  unable  to  work. 
Carlton  v.  Western  &  A.  R.  Co.  (1888) 
81  Ga.  531,  7  S.  E.  623. 

In  a  jurisdiction  in  which  a  seal  is 
declared  by  statute  to  be  only  presump- 
tive evidence  of  consideration,  a  release 
under  seal  will  not  bar  an  action  for 


injuries,  if  the  evidence  conclusively  es- 
tablishes that  there  was  no  considera- 
tion. Wabash  Western  R.  Co.  v.  Broie 
(1895)  13  C.  C.  A.  222,  31  U.  S.  App. 
192,  65  Fed.  941. 

In  Illinois  G.  R.  Go.  v.  Fairchild 
(1910)  —  Ind.  App.  — ,  91  N.  E.  836,. 
a  railroad  employee,  having  sustained  a 
personal  injury,  had  an  interview  with 
the  general  claim  agent  of  the  company, 
who  proposed  to  give  him  a  specified 
sum  and  a.  life  job  in  consideration  of 
a  release.  The  employee  understood 
that  the  release,  voucher,  and  a  letter 
to  the  superintendent  with  a  request  to 
employ  him  would  be  sent  to  him.  The- 
voucher  and  release,  reciting  as  the  con- 
sideration the  specified  sum,  were  sent 
to  him,  and,  without  signing  the  release,, 
he  wrote  to  the  claim  agent,  calling  his 
attention  to  the  absence  of  the  letter  to- 
the  superintendent.  The  claim  agent  re- 
plied that  he  had  not  promised  the  em- 
ployee a  position,  as  he  had  no  authority 
to  make  such  a  promise,  and  that  the 
employee  could  not  expect  to  be  placed 
at  work  until  he  executed  the  release. 
The  employee  then  went  to  the  super- 
intendent, who  told  the  employee  to  sign 
the  release  and  get  his  money,  and  that 
he  would  then  get  work.  Held,  that  the 
release  was  executed  in  consideration  of 
a  specified  sum  and  the  agreement  to 
employ  the  employee  for  life. 
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employment  he  was  already  engaged  in  should  continue  after  the 
execution  of  the  paper,  or  that  the  execution  of  the  release  was  made 
a  condition  of  his  continued  employment.^  On  the  other  hand  the 
servant  is  bound  by  a  release  given  in  consideration  of  a  promise  to 
furnish  him  with  permanent  or  steady  employment,'  or  with  em- 
ployment as  long  as  the  business  is  carried  on,*  or  with  employ- 
ment for  so  long  as  the  employee  may  desire,^  or  with  employment 
so  long  as  the  releasor's  work  is  satisfactory  to  the  releasee,^  or  with 
employment  for  an  indefinite  period.''     That   agreements  of  this 


^Purdy  V.  Rome,  W.  &  0.  B.  Co. 
(1891)  125  N.  Y.  209,  21  Am.  St.  Rep. 
736,  26  N.  E.  255,  affirming  (1889)  52 
Hun,  267,  23  N.  Y.  S.  R.  469,  5  N.  Y. 
Siipp.  217.  "The  agreement,"  said  the 
court,  "constituted  a  simple  gratuity  on 
the  part  of  the  plaintiff  to  the  defend- 
ant, relieving  it  from  a  liability  or  re- 
sponsibility which  then  existed  in  favor 
of  plaintiff,  and  in  obtaining  which  the 
defendant  surrendered  and  promised 
nothing.  The  plaintiff  was  in  precisely 
the  same  position  he  was  prior  to  its 
execution,  excepting  he  had  given  up  to 
the  defendant  all  claim  upon  it  which 
he  otherwise  might  have  by  law,  and 
he  had  received  not  one  particle  of  con- 
sideration for  such  surrender  of  his  legal 
rights." 

S  Pennsylvania  Co.  v.  DoXan  (1892)  6 
Ind.  App.  109,  51  Am.  St.  Rep.  289,  32 
N.  E.  802;  Hohhs  v.  Brush  Electric 
Light  Co.  (1889)  75  Mich.  550,  42  N. 
W.  965. 

*  Carter  White  Lead  Go.  v.  Kinlin 
(1896)    47  Neb.  409.  66  N.  W.  ^36. 

B  East  Line  £  R.  River  R.  Co.  v.  Scott 
(1888)  72  Tex.  70,  13  Am.  St.  Rep.  758, 
10  S.  W.  99. 

e  Cleveland,  C.  C.  d  St.  L.  R.  Co.  v. 
Hilligoss  (1908)  171  Ind.  417,  131  Am. 
St.  Rep.  258,  86  N.  E.  485;  Forls  v.  St. 
Louis,  I.  M.  &  8.  R.  Co.  (1904)  107 
Mo.  App.  661,  82  S.  W.  562;  Rhoades 
V.  Chesapeake  &  0.  R.  Co.  (1901)  49 
W.  Va.  494,  55  L.R.A.  170,  87  Am. 
St.  Rep.  826,  39  S.  E.  209. 

The  cases,  however,  are  in  conflict 
with  two  Texas  decisions  which  proceed 
upon  the  ground  that  a  release  exacted 
as  a  condition  of  permitting  an  injured 
employee  to  return  to  work  is  deemed 
to  be  without  consideration,  where  the 
employer  merely  undertakes  to  continue 
the  employment  as  long  as  the  services 
may  be  satisfactory  to  him.     Missouri, 


K.  &  T.  R.  Co.  V.  Smith  (1904)  98  Tex. 
47,  66  L.R.A.  741,  107  Am.  St.  Rep.  607, 
81  S.  W.  22,  4  Ann.  Cas.  644;  Oulf,  C. 
d  8.  F.  R.  Co.  V.  Winton  (1894)  7  Tex. 
Civ.  App.  57,  26  S.  W.  770;  Gulf,  C.  & 
8.  F.  R.  Co.  v.  Winter  (1905)  38  Tex. 
Civ.  App.  8,  85  S.  W.  477.  In  the  case 
first  cited  it  was  also  held  that  the  fact 
that  the  employee  had,  as  a  matter  of 
fact,  been  permitted  to  return  to  work, 
and  received  wages,  did  not  supply  the 
consideration  which  was  originally  lack- 
ing. The  court  overruled  Carroll  v.  Mis- 
souri, IC.  &  T.  R.  Co.  (1902)  30  Tex. 
Civ.  App.  1,  69  S.  W.  1004,  where  it 
was  held  that,  under  such  circumstances 
there  was  a  good  consideration.  It  is 
difficult  to  see  how  these  decisions  can 
be  supported  without  the  aid  of  the  un- 
tenable doctrine  that  the  adequacy  of 
the  consideration  is  a  material  element. 
See  note  7,  infra.  The  same  doctrine 
seems  to  be  requisite  for  the  support 
of  another  decision  in  this  state  to  the 
effect  that  the  re-employment  of  an  in- 
jured employee  for  one  day,  and  for 
such  further  time  as  may  be  satisfac- 
tory to  the  employer,  is  a  sufficient 
consideration  to  support  a  release, 
where,  at  the  time  the  release  was 
given,  the  injuries  were  believed  by  both 
parties  to  be  slight  and  insignificant, 
although  they  subsequently  prove  to 
have  been  serious,  and  to  have  destroyed 
the  employee's  ability  to  labor.  Quehe 
V.  Gulf,  C.  d  8.  F.  R.  Co.  (1904)  98 
Tex.  6,  66  L.R.A.  734,  81  S.  W.  20,  4 
Ann.  Cas.  545,  affirming  (1903)  —  Tex. 
Civ.  App.  — ,  77  S.  W.  442. 

7  Tindall  v.  Northern  P.  R.  Go.  (1910) 
58  Wash.  118,  107  Pac.  1045,  where  the 
release  recited  that  the  servant  was  "to 
be  simply  reinstated,  and  allowed  to 
work  under  the  same  circumstances  as 
before  the  accident." 
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'type  are  not  open  to  exceptions  on  the  ground  of  a  want  of  mutuality 
is  also  well  settled;  but  tlie  grounds  upon  whicli  this  doctrine  is 
irested  differ  somewhat,  according  to  the  terms  of  the  compromise. 


«  In  Pennsylvania  Co.  v.  Dolan  (1892) 
»6  Ind.  App.  109,  51  Am.  St.  Rep.  289, 
32  N.  E.  802,  an  agreement  by  a  rail- 
road company  to  give  an  injured  em- 
ployee "steady  and  permanent  employ- 
ment," in  consideration  of  his  releasing 
the  company  from  further  -liability  for 
Tiis  injuries,  was  attacked  on  the  ground 
that  it  lacked  mutuality.  The  position 
-of  the  defendant's  counsel  was  that  in 
•every  contract  of  hiring  there  must  be 
a  twofold  obligation, — on  the  part  of 
the  employer,  to  hire,  and  on  the  part 
■of  the  employee,  to  serve, — and  that 
these  correlative  obligations  must  bind 
both  parties  for  a  definite  time.  He 
;also  insisted  that  an  employment  for  an 
indefinite  time  is  an  employment  at  the 
will  of  the  parties,  and  therefore,  when 
the  term  of  service  is  left  to  the  discre- 
tion of  either,  it  is  at  the  will  of  either. 
To  this  argument  the  court  replied  as 
iollows:  "These  propositions  are  doubt- 
less correct  as  abstract  statements  of 
law,  and  whatever  force  they  might  have 
when  applied  to  an  ordinary  case  of 
hire,  they  can  have  no  application  where 
the  consideration  for  the  employment  is 
paid,  partially  at  least,  as  it  was  here, 
in  advance.  Suppose  that,  instead  of 
the  release  executed  by  the  appellee,  he 
had  paid  the  appellant  $500  in  cash,  in 
-consideration  of  which  the  latter  had 
agreed  to  employ  the  former  as  a  flag- 
man in  its  yards,  during  his  life,  at 
the  rate  of  $2  per  day.  Could  it  be 
held  that  the  want  of  mutuality  would 
entitle  the  appellant  to  keep  the  $500, 
and  after  a  few  months  of  employment 
and  without  any  fault  on  his  part,  dis- 
charge him?  We  think  not.  There  ia 
no  want  of  mutuality  in  such  a  case. 
The  appellee  has  parted  with  value  and 
the  appellant  owes  him  a  reciprocal  obli- 
gation, and  that  is  to  furnish  him  work 
at  stated  wages  to  enable  him  to  make 
a  living,  or  partly  so.  There  is  no  dif- 
:ference  in  principle  between  the  case 
supposed  and  the  one  in  hand.  Here 
the  appellee  has  relinquished  a  claim 
against  the  appellant  that  had  a  certain 
-value.  He  has  placed  it  beyond  his 
■power  to  recover  upon  that  claim,  and 
the  appellant  has  received  a  correspond- 
ing benefit." 

M.  &  S.  Vol.  v.— 377. 


Where  an  employee,  in  consideration 
of  an  agreement  on  the  pai-t  of  the  em- 
ployer to  give  him  work  so  long  as  he 
is  able  to  perform  it,  releases  a  claim 
for  damages  said  to  have  been  caused 
by  the  employer's  negligence,  the  agree- 
ment is  not  void  for  want  of  mutuality. 
On  the  one  hand  the  employee,  by  re- 
leasing his  claim,  pays  in  advance  for 
an  optional  contract,  and  acquires  the 
right  that  it  shall  remain  optional  with 
him  how  long  he  shall  continue  to  work. 
On  the  other  hand,  the  employer  under- 
takes the  reciprocal  obligation  of  fur- 
nishing the  employee  with  work  as  long 
as  he  is  able  to  perform  it.  Smith  v. 
St.  Paul  &  D.  R.  Co.  (1895)  60  Minn. 
330,  62  N.  W.  392. 

Where  an  employee,  in  consideration 
of  an  agreement  on  the  part  of  the  em- 
ployer to  give  him  work  as  long  as  he 
gives  satisfaction  to  the  foreman  or 
superintendent  under  whom  he  works, 
releases  his  claim  for  damages  for  said 
injury,  there  is  no  lack  of  certainty  or 
mutuality  in  the  agreement,  for  all  its 
terms  are  settled,  and  by  releasing  his 
claim  for  damages  the  employee  has 
paid  in  advance  for  the  option  to  per- 
form such  work  for  his  employer  as  he 
is  able  to  do.  Rhoades  v.  Chesapeake 
&  0.  R.  Go.  (1901)  49  W.  Va.  494,  55 
L.R.A.  170,  87  Am.  St.  Rep.  82fi,  39  S. 
E.  209. 

In  Carter  White  Lead  Co.  v.  Kinlin 
(1896)  47  Neb.  409,  66  N.  W.  536,  re- 
lying upon  the  general  principle  that  a 
contract  does  not  lack  mutuality  merely 
because  every  obligation  of  the  one 
party  is  not  met  by  an  equivalent 
counter  obligation  of  the  other  party," 
it  was  held  that  a  contract  to  employ 
an  injured  employee  as  long  as  the  em- 
ployer's business  is  carried  on  cannot 
be  impugned  for  want  of  mutuality, 
merely  because  it  binds  the  employer  to 
furnish  employment  for  a  definite  or  an 
indefinite  period,  not  depending  on  his 
own  volition,  and  at  the  same  time  gives 
the  servant  the  option  of  releasing  him- 
self from  the  contract  whenever  he  sees 
fit.  In  the  same  case  it  was  held  that 
want  of  mutuality  could  not  be  predi- 
cated on  the  ground  that  the  employee 
was  not  shown  to  have  had  an  enforce- 
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As  a  general  rule,  the  adequacy  of  the  consideration  received  by 
an  injured  servant  for  releasing  his  claims  will  not  be  inquired  into.*' 
But  this  rule  is  subject  to  an  exception  where  inadequacy  is  relied 
upon  as  one  of  the  probative  facts  tending  to  establish  fraud,  undue 
influence,  or  coercion.^" 

With  regard  to  the  general  question  whether  consideration  other 
than  that  recited  in  a  written  release  can  be  proved  there  is,  as  the 
text-books  show,  a  conflict  of  opinion.'^  That  conflict  is  reflected  in 
the  cases  cited  below. '^ 


able  claim  for  damages.  As  to  the 
principle  here  applied,^ — -that  a  compro- 
mise of  litigation  is  a  good  considera- 
tion,— see  generally,  1  Chitty,  Contr.  29 ; 
1  Parsons,  Contr.  *467. 

The  same  principle  was  applied  in 
another  case  in  which  it  was  held  that 
an  agreement  by  which  the  plaintiff  was 
to  be  given  employment  for  so  long  a 
period  as  he  might  desire,  in  considera- 
tion of  his  releasing  the  company  from 
liability,  was  not  wanting  in  mutuality, 
although  there  was  no  reciprocal  prom- 
ise binding  the  servant  to  serve  the  em- 
ployer. Eiist  Line  &  R.  River  R.  Co.  v. 
Scott  (1888)  72  Tex.  70,  13  Am.  St. 
Rep.  758,  10  S.  W.  99. 

A  contract  providing  that,  in  consid- 
eration of  regular  wages  during  disabil- 
ity, necessary  nurse  hire,  and  all  doctor's 
bills,  resulting  from  present  disability, 
and  employment  when  recovered,  plain- 
tiff released  defendant  from  liability  for 
the  injury,  was  signed  and  acknowl- 
edged by  plaintiff  alone.  Held,  that  this 
contract,  having  been  accepted  and  acted 
on  by  defendant,  was  binding  on  both 
parties,  though  it  did  not,  in  terms, 
contain  a  promise  by  defendant  to  pay 
the  consideration  specified.  American 
Quarries  Co.  v.  Lay  (1905)  37  Ind.  App. 
386,  73  N.  E.  608. 

An  agreement  by  a  corporation  to  em- 
ploy a  person  at  a  stated  salary  as  long 
as  its  business  continues,  provided  he 
discharges  his  duties  efficiently,  and  con- 
tinues to  hold  in  his  own  name  a  speci- 
fied amount  of  the  capital  stock,  is 
supported  by  mutual  consideration  on 
both  sides.  Here,  if  the  servant  dis- 
poses of  his  stock,  the  employer  suffers 
a  loss,  while,  if  the  employer  ceases 
doing  business,  the  servant  is  injured. 
McUullwn  V.  Dickinson  Co.  (1896)  63 
Minn.  405,  65  N.  W.  661,  663. 

^ Leasee.  Pennsylvania  Co.  (1893)  10 


Ind.  App.  47,  37  N.  E.  423;  Lumley  v.- 
Wabash  R.  Co.  (1895;  C.  C.  E.  D> 
Mich.)  71  Fed.  21  (consideration  in  this, 
case  was  proved  to  have  been  wholly 
inadequate) . 

An  employee  who  had  been  injured; 
executed  a  release  of  his  right  to  sue  for 
damages  "for  and  in  consideration  of 
the  re-employment"  of  the  servant  "for 
such  time  only  as  may  be  satisfactory 
to"  the  employer.  Held  that,  though- 
agreement  to  re-employ  was  vague  and. 
indefinite  in  duration,  it  constituted  a. 
sufficient  consideration  for  the  release.. 
Foris  v.  St.  Louis,  I.  M.  &  S.  R.  Co^ 
(1904)   107  Mo.  App.  661,  82  S.  W.  562.. 

In  BartleU  Oil  Mill  v.  Cappes  (1909) 
54  Tex.  Civ.  App.  354,  117  S.  W.  485,, 
an  action  on  a  contract  made  in  set- 
tlement of  a  servant's  claim  for  injuries,, 
evidence  that  plaintiff  was  injured 
while  at  work  for  defendant,  that  de- 
fendant's manager  proposed  the  settle- 
ment, and  that  plaintiff,  believing  that; 
he  had  a  cause  of  action,  in  good  faith 
accepted  the  proposition,  was  held  to- 
be  sufficient  to  show  a  consideration, 
though  there  was  no  evidence  that  the- 
injuries  were  due  to  defendant's  negli- 
gence. 

For  a  general  collection  of  the  au- 
thorities for  the  doctrine  that  a  contraclr. 
is  binding,  even  though  the  considera- 
tion is  inadequate,  see  1  Parsons,  Contr. 
**473  et  seq. 

1"  See,  for  example,  Mitchell  v.  Pratt 
(1841)-  Taney,  448,  Fed.  Cas.  No.  9,668' 
(release  of  a  seaman  who  had  been  as- 
saulted by  the  master  of  his  ship,  set 
aside  on  the  ground  of  coercion)  ;  Louis- 
ville &  N.  R.  Co.  V.  Helm  (1905)  121 
Ky.  645,  89  S.  W.  709  (fraud);  Keller 
&  B.  Co.  V.  Berry  (1909)  —  Ky.  — ,. 
121  S.  W.  1009   (fraud). 

11  See  1  Parsons,  Contr.  *430. 

12  In  JackowsH  v.  Illinois  Steel  Co.. 
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The  plea  that  an  agreement  by  a  company  to  furnish  an  injured 
servant  with  employment  for  life,  in  consideration  of  his  giving  a 
release  for  his  claim  for  damages,  was  ultra  vires,  cannot  be  set  up 
as  a  defense  to  an  action  on  the  agreement,  when  the  defendant  has 
already  had  the  full  benefit  of  that  agreement." 

1933.  Servant's  ignorance  of  the  character  and  contents  of  the  in- 
strument signed  by  him. —  The  principle  upon  which  some  decisions 
proceed  is  that,  where  there  is  no  suggestion  of  fraud,  and  the  serv- 


(1899)  103  Wis.  448,  79  N.  W.  757, 
where  the  written  release  purported  to 
be  in  consideration  of  a  specified  sum 
therein  stated  to  have  been  received  in 
full  payment  and  satisfaction  of  the 
servant's  injury,  it  was  held  that  evi- 
dence of  a  further  consideration  was 
not  admissible,  unless  the  validity  of 
the  release  should  be  attacked  on  the 
ground  of  fraud  or  mistake. 

In  Atchison,  T.  &  8.  F.  R.  Co.  v. 
Vanordstrand  (1903)  67  Kan.  386,  73 
Pac.  113,  it  was  laid  down  that  when  a 
contract,  not  tainted  by  fraud,  and  full 
and  complete  in  its  terms,  unambiguous, 
reasonable,  and  plain,  contains  no  agree- 
ment regarding  the  future  employment 
of  the  releasor,  parol  evidence  that  an 
agreement  of  that  description  was  made 
in  the  negotiations  which  preceded  the 
execution  of  the  release  is  not  admissi- 
ble, even  though  it  is  alleged  that  the 
agreement  was  the  inducing  motive  for 
executing  the  release. 

In  Harrington  v.  Kansas  dtp  Cahle 
R.  Co.  (1895')  60  Mo.  App.  223,  ithe  doc- 
trine stated  was,  that  a  recited  consid- 
eration may  be  varied  by  parol,  unless 
the  release  indicates  that  the  considera- 
tion itself  was  intended  by  the  parties 
to  be  the  subject  of  a  specific  agreement. 
In  Maloney  v.  Hudson  River  R.  Co. 
(1909)  133  App.  Div.  499,  117  N.  Y. 
Supp.  601,  it  was  laid  down  that,  al- 
though a  written  release  purports  to 
have  been  executed  in  consideration  of 
the  payment  of  a  certain  sum,  it  is  com- 
petent to  show  by  parol  evidence  that 
the  employer  also  undertook,  as  a  part 
of  the  consideration,  the  obligation  of 
supporting  the  employee  for  so  long  a 
period  as  his  injuries  should  render  him 
physically  unable  to  care  for  himself. 

In  White  v.  Richmond  &  D.  R.  Co. 
(1892)  110  N.  C.  456,  15  S.  E.  197,  it 
was  laid  down  that,  in  order  to  make 
good  a  claim  based  upon  the  existence 
of   an  additional   consideration   besides 


the  one  expressed  in  a  written  release, 
the  employee  must  show  by  specific  evi- 
dence that  there  was  such  a  considera- 
tion; otherwise  the  words  of  the  writing 
will  be  regarded  as  being  fatal  to  his 
claim.  The  whole  consideration  of  a 
.  settlement  was  held  to  be  presumably 
embraced  in  an  instrument  by  which  an 
injured  employee,  "in  consideration  of" 
a  specified  sum,  released  his  employers 
"from  all  claims  upon  them  for  damages 
received,"  and  "from  any  further  lia- 
bility or  care  of  him  on  account  of  the 
accident."  It  was  accordingly  decided 
that,  as  it  had  not  been  made  to  appear 
that  the  whole  consideration  was  not 
embraced  in  the  release,  he  could  not 
recover  the  balance  of  a  sum  claimed 
to  be  due  as  compensation  for  services 
rendered  after  the  accident,  under  an 
alleged  contract  for  employment  for  life. 

An  injured  servant  executed  a  written 
contract  whereby,  in  consideration  of 
$20  and  the  payment  of  $1.50  per  day 
during  the  time  he  was  confined  to  the 
house,  he  released  his  employers  from 
all  liability  for  the  injury.  He  sought 
to  avoid  this  contract  by  showing  that 
the  real  inducement  to  execute  it  was  a 
contemporaneous  agreement  by  the  em- 
ployers to  pay  his  doctor's  bill,  and  to 
employ  him  at  $1.50  per  day  for  the 
rest  of  his  life.  As  the  only  testimony 
with  regard  to  the  agreement  was  that 
of  himself  and  his  wife,  and  was  con- 
tradicted by  the  evidence  of  two  other 
employees,  the  court  refused  to  reform 
the  written  contract  on  the  theory  that 
the  agreement  had  actually  been  made. 
Ogden  v.  Philadelphia  &  W.  C.  Traction 
Co.  (1902)   202  Pa.  480,  52  Atl.  9. 

13  Usher  v.  'Neio  York  C.  &  H.  R.  R. 
Co.  (1902)  76  App.  Biv.  422,  78  N.  Y. 
Supp.  508,  where  the  company  had  re- 
tained the  servant  in  the  stipulated  po- 
sition until  his  original  right  of  action 
for  the  injury  had  been  barred  by  the 
statute  of  limitations. 
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ant  did  not  ask  to  have  the  given  release  read  to  him  before  he 
signed  it,  he  cannot  repudiate  it  on  the  ground  that  it  -was  not  read 
to  him,  and  that  he  vs^as  under  the  impression  that  it  was  a  different 
kind  of  an  instrument.  The  broad  position  taken  in  this  point  of 
view  is  that  he  had  the  opportunity  to  ascertain  the  contents  of  the 
paper,  and  that  it  was  his  own  fault  if  he  did  not  know  its  pur- 
port.^ On  the  other  hand,  it  has  been  laid  down  without  any  quali- 
fication that,  where  a  servant  signs  a  release,  believing  it  to  be  a 
document  of  some  other  description,  and  the  question  of  settlement 
is  not  mentioned  at  the  time  when  his  signature  is  affixed,  the  releaase 
is  invalid,  as  being  obtained  by  fraud  or  mistake.^  Between  these 
extreme  doctrines  lies  that  which  is  indicated  by  several  cases,  the 
rationale  of  which  is,  that  a  positive  obligation  on  the  employer's 
part  to  make  known  and  explain  'the  contents  of  the  release  when  it 
is  tendered  is  predicable  or  not  predicable,  according  as  he  has  or 
has  not  notice,  actual  or  constructive,  that  the  servant  is  illiterate, 
either  absolutely,  or  as  regards  the  language  in  which  the  document 
is  dravm.' 


ILeddy  v.  Barney  (1885)  139  Mass. 
394,  2  N.  E.  107  (servant  supposed  he 
was  signing  merely  a  receipt  for  money 
given  as  a  gratuity  to  pay  certain  ex- 
pense; report  states  that  he  was  a  com- 
mon laborer,  but  does  not  describe  him 
as  illiterate)  ;  Jossey  v.  Georgia  8.  & 
F.  R.  Co.  (1899)  109  Ga.  439,  34  S.  E. 
664  (document  supposed  to  be  merely  a 
voucher  for  the  time  lost  by  the  servant 
while  he  was  disabled) . 

8  Louisville  &  N.  11.  Co.  v.  Crutcher 
(1909)  135  Ky.  381,  122  S.  W.  191.  The 
duty  of  a  servant  to  read  a  document 
which  he  signs,  or  to  ascertain  its  pur- 
port by  inquiry,  was  not  adverted  to, 
nor  does  it  appear  from  the  report  that 
any  active  steps  were  taken  to  give  him 
a  false  impression  regarding  the  nature 
of  the  document,  or  that  his  physical 
condition  was  such  as  to  prevent  him 
from  understanding  its  import.  The 
failure  of  the  court  to  take  account  of 
these  material  elements  renders  the  de- 
cision an  unsatisfactory  one,  and  it 
would  scarcely  be  treated  as  authorita- 
tive outside  of  the  jurisdiction  in  which 
it  was  rendered. 

3  In  a  case  where  defendant  relied  on 
a  release  drawn  in  the  English  language 
and  executed  by  plaintiff,  who  under- 
stood only  Slavonic,  the  execution  of  the 
release   was   procured   by   the    English- 


speaking  secretary  of  the  corporation, 
who  knew  no  Slavonic.  A  fellow  coun- 
tryman of  the  servant,  in  the  same  em- 
ployment, was,  without  objection  by  the 
servant,  called  in  to  interpret,  and 
through  him  the  secretary  undertook  to 
make  known  the  purport  of  the  instru- 
ment presented  for  execution.  Held, 
that  the  interpreter  must  be  considered 
the  agent  of  defendant,  and  that,  if  the 
purport  of  the  instrument  was  not  ad- 
equately imparted  to  plaintiff,  it  was 
not  a  valid  release.  Burik  v.  Dundee 
Woolen  Go.  (1901)  66  N.  J.  L.  420;  49 
Atl.  442. 

A  receipt  for  wages,  given  by  an  il- 
literate employee,  will  not  release  the 
employer  from  liability  for  an  injury 
caused  by  the  latter's  negligence,  al- 
though the  words  "in  full  for  services 
and  damages,"  are  written  thereon, 
where  the  employee  did  not  understand 
that  such  receipt  was  to  be  a  release 
of  damages.  Whitney  &  S.  Co.  v. 
O'Rourke  (1898)  172  111.  177,  50  N.  E. 
242,  affirming   (1896)    68  111.  App.  487. 

In  Robertson  v.  Fuller  Constr.  Co. 
(1905)  115  Mo.  App.  456,  92  S.  W.  130, 
plaintiff,  a  laborer  engaged  on  a  build- 
ing, testified  that,  before  he  was  injured, 
several  other  men  had  been  hurt;  that 
he  understood  that  the  defendant  aided 
them  until  they  were  able  to  work;  that. 
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Irrespective  of  whether  the  servant  vpas  or  was  not  capable  of 
reading  and  understanding  the  releasing  instrument,  he  is,  as  a  gen- 
eral rule,  not  bound  by  it  in  any  case  where  active  steps,  by  way  of 
misstatement  or  otherwise,  have  been  taken  to  deceive  him  with 
regard  to  the  character  of  the  document  which  he  is  asked  to  sign. 
Under  such  circumstances  his  ignorance  of  its  contents  is  ordinarily 
deemed  to  be  excusable,  even  though  the  means  of  ascertaining  the 
truth  may  have  been  accessible  to  him.* 

being  without  money,  he  sent  his  wife  to  be  a  question  for  the  jury  whether 
to  defendant  to  see  if  he  would  help  the  servant  had  been  induced  to  sign 
him;  that  the  following  day  defendant's  the  release  by  representations  that  it 
representative  gave  him  $10.50,  asking  covered  merely  a  month's  time  or  wag- 
him  to  sign  a  receipt  for  it;  that  the  es)  ;  National  Syrup  Co.  v.  Carlson 
paper  was  not  read  to  him,  nor  was  he  (3892)  47  111.  App.  178,  affirmed  in 
advised  of  its  contents;  that  the  repre-  (1895)  155  111.  210,  40  N.  E.  492  (docu- 
sentative  simply  said:  "Here,  I  want  ment  not  read  over  to  a  servant  who 
you  to  sign  this  receipt,"  putting  his  could  not  read  English,  and  was  led  to 
finger  on  the  mark  where  plaintiff  was  believe  that  its  purpose  was  merely  to 
to  sign ;  that  it  was  too  dark  in  the  show  how  certain  sums  given  him  while 
room  to  see  without  a  light,  and  that  he  was  disabled  were  expended)  ;  Louis- 
plaintifif  did  not  and  could  not  read  the  ville  &  A'.  R.  Co.  v.  Crutcher  (1909)  135 
paper,  but  signed  it,  believing  it  to  be  Ky.  381,  122  S.  W.  191  (release  signed 
merely  a  receipt  for  part  wages  until  he  on  representation  that  it  was  for  wages 
was  able  to  work.  Held,  that  fraud  in  due  him)  ;  Vaillancourt  v.  Grand  Trunk 
the  procurement  of  the  release  might  R.  Co.  (3909)  82  Vt.  436,  74  Atl.  99 
properly  be  inferred.  (release  from  liability  for  severe  injur- 

In  Spitze  v.  Baltimore  &  0.  R.  Co.  ies,  on  payment  of  small  sum,  signed  up- 
(3  892)  75  Md.  162,  32  Am.  St.  Rep.  378,  on  a  false  statement  that  it  was  a  gift)  ; 
23  Atl.  307,  the  facts  that  the  servant  Mensforth  v.  Chicago  Brass  Co.  (1910) 
co\ild  not  read  English,  that  the  releases  U2  Wis.  546,  135  Am.  St.  Rep.  1084, 
which  he  signed  were  not  read  to  him,  126  N.  W.  41,  512  (release  signed  on 
and  that  he  did  not  understand  their  representation  that  money  paid  was  a 
meaning,  were  held  not  to  constitute  a  mere  gratuity)  ;  Pioneer  Cooperage  Co. 
sufficient  reason  for  avoiding  them,  as  v.  Romanoicicz  (1900)  186  111.  9,  57 
having  been  fraudulently  obtained,  no  N.  E.  864,  affirming  (1899)  85  111.  App. 
evidence  having  been  adduced  to  show  407  (employee  was  illiterate  and  had 
that  the  defendant's  agents  had  notice  been  led  to  believe  that  the  instrument 
that  he  could  not  read  the  documents,  signed  by  him  was  executed  merely  for 
or  that  he  did  not  comprehend  their  na-  the  purpose  of  procuring  a  physician)  ; 
ture  and  legal  effect.  The  court  was  of  Cleary  v.  Municipal  Electric  Light  Co. 
opinion  that,  under  such  circumstances,  (1892  Sup.  Ct.)  47  N.  Y.  S.  R.  172,  19 
carelessness  on  the  part  of  the  servant,  N.  Y.  Supp.  951,  affirmed  in  (1803)  139 
not  fraud  on  the  part  of  the  employer,  N.  Y.  643,  35  N.  E.  206  (release  signed 
was  inferable.  The  servant,  it  was  de-  upon  a  false  statement  that  the  docu- 
clared,  "cannot  invoke  his  own  heed-  ment  was  merely  a  receipt  for  wages), 
lessness  to  impeach  his  solemn  release.  In  Christianson  v.  Chicago,  St.  P.  M. 
and  then  call  that  heedlessness  someone  d  0.  R.  Co.  (1896)  67  Minn.  94,  69  N. 
else's  fraud.  If  he  did  not  know  what  W.  640,  the  question  whether  there  had 
he  was  signing,  it  was  his  plain  duty  to  been  an  accord  and  satisfaction  was  held 
inquire.  He  had  no  right  to  act  as  one  to  be  for  the  Jury  where  the  evidence 
who  understood  what  he  was  doing,  un-  showed  that  the  injured  servant  was 
less  he  intended-  to  lead  those  with  quite  an  ignorant  man,  and  that  his  in- 
whom  he  was  dealing  to  believe  that  he  tellect  was  naturaly  weak,  and  had  been 
did  understand  the  act  that  he  did."  impaired  by  his  injuries,  that  he  had 
i  Illinois  C.  R.  Co.  v.  Welch  (1869)  been  told  that  the  employer  was  giving 
52  111.  184,  4  Am.  Rep.  593    (declared   the  money  in  question  "because  he  was 
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poor,"  and  "out  of  kindness,''  and  he 
thought  the  paper  was  merely  a  receipt 
for  that  money.  The  court  laid  down 
the  general  rule  that  "a  settlement  of 
a  controversy  cannot  be  avoided  because 
of  a  mistaken  conception  of  its  effect  by 
one  of  the  parties,  unless  it  is  shown 
that  he  was  induced  to  agree  to  it  by 
some  act  of  the  other  party  which  would 
amount  to  a  fraud  upon  his  rights." 

For  a  general  discussion  of  the  Eng- 
lish cases  regarding  the  effect  of  a  mis- 
representation concerning  the  character 
of  the  document  signed,  see  Pollock, 
Contr.  **  413  ct  seq. 

An  employee  was  sent  by  a  railway 
company  to  its  hospital  for  treatment, 
and  while  there  was  asked  by  the  hos- 
pital clerk  to  sign  his  discharge  from  the 
hospital.  The  body  of  the  instrument 
was  covered  by  another  paper,  and, 
though  plaintiff  could  read,  he  signed 
the  paper  at  the  place  indicated  by  the 
clerk  without  reading  it,  and  the  same 
proved  to  be  a  release  of  his  claim  for 
damages  against  the  company  for  his 
injuries.  Held,  that  such  evidence  was 
sufficient  to  sustain  a  finding  of  fraud 
in  procuring  the  execution  of  the  re- 
lease. International  &  G.  N.  R.  Go.  v. 
Barris  (1901)  —  Tex.  Civ.  App.  — ,  65 
S.  W.  885  affirmed  in  (1902)  95  Tex. 
346,  67  S.  W.  315. 

Where  plaintiff  was  injured  and  his 
employer  gave  him  a  nominal  sum,  ex- 
acting from  him  a  release,  which  plain- 
tiff, who  could  not  read  English,  signed, 
on  what  he  alleged  were  fraudulent  rep- 
resentations of  defendant's  agent,  a 
finding  of  the  jury  that  the  release  was 
obtained  by  fraud  was  held  to  be  sus- 
tained by  the  evidence.  Schus  v.  Pow- 
ers-Simpson Co.  (1902)  85  Minn.  447, 
69  L.R.A.  887,  89  N.  W.  68. 

In  O'NHl  V.  Lake  Superior  Iron  Co. 
(1886)  63  Mich.  690,  30  N.  W.  688,  the 
court  said:  "It  is  not  the  intention,  but 
the  effect  upon  the  plaintiff  of  what  was 
said  and  done  at  the  time  the  paper  was 
signed,  that  is  material  here;  for  if  the 
effect  was  to  lead  him  to  believe  that  he 
was  signing  a,  mere  receipt,  and  call  his 
attention  away  from  the  fact  that  he 
was  signing  so  important  a  paper  as  an 
agreement  for  a  release  of  defendant 
from  liability,  the  result  would  be  the 
same, — he  was  deceived  as  to  the  true 
character  of  the  paper  he  was  signing. 
He  testifies  that  he  did  not  know  that  he 
was  signing,  and  did  not  intend  to  sign, 


an  agreement  to  release  defendant  from 
liability  arising  from  its  negligence." 

In  McGall  v.  Toxaicay  Tanning  Co. 
(1910)  152  N.  C.  648,  68  S.  E.  136,  it 
was  held  that  if  an  injured  employee  is 
induced  to  sign  a  release  by  false  and 
fraudulent  representations  on  the  part 
of  the  agent  of  the  employer,  to  the  effect 
that  it  is  a  receipt  to  enable  the  agent 
to  obtain  certain  insurance  and  has  no 
bearing  on  his  claim  for  damages,  the 
release  is  void,  regardless  of  the  employ- 
ee's mental  and  physical  condition  at 
the  time. 

In  Hot  Springs  R.  Go.  v.  McMillan 
(1905)  76  Ark.  88,  88  S.  W.  846,  where 
the  settling  agent  of  the  defendant  com- 
pany had  substituted  the  release  in  ques- 
tion, it  was  held  that  a  verdict  for  the 
plaintiff  was  proper,  as  the  evidence 
tended  to  establish  the  contention  of  the 
plaintiff  that  the  alleged  release  was 
fraudulent,  and  that  when  he  signed  it, 
he  did  so  under  the  impression  that  he 
was  signing  a  receipt  for  money  which 
was  due,  and  which  the  company  had 
paid;  not  as  a  part  consideration  for  the 
release,  but  in  pursuance  of  its  custom 
to  continue  paying  the  wages  of  servants 
while  they  were  disabled. 

In  Vaillancourt  v.  Grand  Trunk  B. 
Co.  (1909)  82  Vt.  416,  74  Atl.  99,  in  an 
action  by  a  brakeman  against  a.  railroad 
company  for  injuries  resulting  in  the 
loss  of  both  his  legs,  the  defense  was  a 
sealed  release,  signed  by  plaintiff,  which 
purported  to  discharge  defendant  from 
all  liability  for  $150,  but  which  as  plain- 
tiff asserted  was  obtained  by  the  fraudu- 
lent representation  of  the  claims  agent 
that  the  money  was  a  gift,  and  that  the 
alleged  release  was  only  a  receipt  there- 
for. Held,  that  evidence  to  the  effect 
that,  before  he  signed  the  release,  he  had 
consulted  a  lawyer,  who  advised  him 
that  he  apparently  had  a  good  case 
against  the  company,  was  competent,  as 
bearing  upon  the  question  whether  he 
understood  at  the  time  when  he  signed 
the  release,  that  he  was  discharging  the 
company  from   all  liability. 

In  the  absence  of  specific  evidence 
that  false  or  fraudulent  representations 
were  made  with  regard  to  the  document 
signed,  or  that  its  true  nature  was  con- 
cealed from  the  servant,  an  illiterate 
man,  an  instruction  stating  the  legal  ef- 
fect of  such  evidence  is  error.  St.  Louis 
Southwestern  R.  Go.  v.  Demsey  (1905) 
40  Tex.  Civ.  App.  398,  89  S.  W.  786. 

In  34  Gyc.   1060,  a  large  number  of 
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1933a.  Servant's  mental  and  physical  condition  at  the  time  when  the 
releasing  instrument  was  signed. —  The  doctrine  upon  which  several 
cases  proceed  is  that  fraud  sufficient  to  invalidate  a  release  is  pre- 
•dicable  whenever  it  is  shown  that  the  releasor,  by  reason  either  of  a 
naturally  weak  understanding,  or  of  a  temporary  mental  incapacity 
produced  by  his  injury,  was  incompetent  to  form  an  intelligent 
opinion  regarding  his  legal  rights  in  the  premises,  or  to  appreciate 
precisely  the  consequences  of  the  transaction.^     If  we  advert  to  the 


■cases  are  cited  in  support  of  the  general 
■doctrine  formulated  with  regard  to  re- 
leases; viz.,  that,  if  the  releasee  or  his 
agent  induces  the  releasor  to  sign  the  re- 
lease without  reading  it,  and  to  rely 
upon  his  statement  of  its  contents  or  ef- 
fect, and  such  statement  is  fraudulent, 
the  releasor  may  avoid  the  instrument. 
But  it  is  observed  that,  in  nearly  all 
these  cases,  the  releasor  was  either  il- 
literate or  incapable  of  reading  the  pa- 
per signed,  and  that,  according  to  some 
of  the  authorities,  a  releasor  cannot 
avoid  his  release  on  the  ground  of  fraud, 
where,  being  able  and  in  a  condition  to 
read  and  understand  the  paper  for  him- 
self, he  relies  on  the  statement  of  the 
agent  of  the  releasee  as  to  its  contents. 
1  Colorado  City  v.  Laife  ( 1901 )  28 
Colo.  468,  65  Pac.  630  (effect  of  injury 
in  this  case  had  been  aggravated  by  the 
■administration  of  narcotics.  Jury  found 
that  releasor  did  not  know  what  he  was 
■doing)  ;  Christianson  v.  Chicago,  8t.  P. 
M.  d-  0.  R.  Go.  (1896)  67  Minn.  94,  69 
N.  W.  640  (question  whether  there  had 
been  an  accord  and  satisfaction  was  held 
to  be  for  the  jury,  the  evidence  being 
conflicting,  but  tending  to  show  that  the 
servant  was  an  illiterate  man,  who  was 
also  intellectually  weak,  and  that  his 
brain  had  been  affected  by  the  acci- 
dent) ;  Bliss  V.  New  York  C.  &  H.  R.  R. 
Go.  (1894)  160  Mass.  447,  39  Am.  St. 
Rep.  504,  36  N.  B.  65  (plaintiff  testi- 
fied that  his  mind  was  "dazed  and  rat- 
tled" when  he  signed  the  release)  ;  But- 
ler V.  New  England  Structural  Co. 
(1906)  191  Mass.  397,  77  N.  E.  764 
'(question  whether  plaintiff  understood 
what  he  was  doing  held  to  be  for  jury 
upon  evidence  which  is  not  stated  in  the 
report)  ;  Erickson  v.  Northwest  Paper 
Go.  (1905)  95  Minn.  356,  104  N.  W.  291 
(jury  warranted  in  finding  fraud,  where 
a  release  given  by  a  father  in  respect 
of  injury  caused  by  his  son's  death  was 


procured  at  a  time  when  he  was  pros- 
trated with  grief). 

In  Keller  &  B.  Co.  v.  Berry  (1909) 
—  Ky.  — ,  121  S.  W.  1009,  the  injured 
servant  was  "a  poor,  ignorant  negro,  un- 
educated and  unused  to  the  English  lan- 
guage, and  unable  to  speak  it  with  any 
degree  of  clearness.  He  had  a  terrible 
wound  on  the  top  of  his  head,  his  leg 
was  broken  in  two  places,  his  foot  was 
crushed,  and  a  number  of  his  teeth  were 
knocked  out."  The  court  remarked  that 
a  settlement,  attested  by  a  receipt  in 
full,  the  consideration  of  which  was  only 
$50,  would  not  be  enforced  against  such 
a  person  except  on  the  clearest  proof 
that  it  had  been  freely  made  and  fairly 
obtained.  It  was  held  that  the  evidence 
in  the  record  fully  justified  the  jury  in 
disregarding  the  agreement. 

In  Louisville  <&  N.  R.  Co.  v.  Eelm 
(1905)  121  Ky.  645,  89  S.  W.  709,  where 
the  release  was  found  to  have  been  in- 
duced by  fraud,  the  court  observed  that 
the  jury  "no  doubt  took  into  considera- 
tion the  circumstances  surrounding  the 
parties  and  the  transactions  between 
them.  The  one  party  being  an  ignor- 
ant and  probably  unsuspecting  negro, 
confined  to  his  bed  with  a  wounded  leg, 
having  neither  relation,  friend,  or  coun- 
sel near  to  advise  him  of  his  rights  or 
caution  him  against  imposition;  the 
other  represented  by  a  shrewd  and  zeal- 
ous agent,  ready  to  do  what  he  could 
to  advance  the  interests  of  his  employer. 
This  inequality  of  the  parties,  the  gross 
inadequacy  of  the  sum  paid  in  settle- 
ment, the  helplessness  of  appellee,  his 
inability  to  resist  importunity,  and  the 
persistency  and  haste  with  which  appel- 
lant's agent  forced  the  settlement  upon 
him,  were  all  circumstances  that  doubt- 
less had  great  weight  with  the  jury." 

A  release  from  liability  for  personal 
injuries,  executed  by  a  minor  who  was 
ignorant  of  the  English  language,  and 
was  called  into  defendant's  office  and  his 
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shameless  brutality  with  which  the  claim  agents  of  large  corpora- 
tions are  wont  to  force  their  way  even  to  the  bedside  of  the  injured 
and  press  them  to  make  a  settlement,  and  also  bear  in  mind  the- 
natural  unwillingness  of  a  servant  to  act  at  such  time  in  a  manner- 
calculated  to  diminish  his  chances  of  future  employment,  it  seema. 
to  be  putting  the  matter  somewhat  mildly  to  say  that  the  evidence 
should,  in  cases  involving  such  circumstances,  be  construed  liberally 
in  favor  of  the  servant.* 

1934.  Servant's  mistake  of  law. — a.  Mistake  regarding  the  extent 
of  his  remedial  rights. — On  the  ground  that  the  presumption  that 
everyone  is  presumed  to  know  the  law  "disappears  entirely  in  the- 
face  of  a  positive  representation  of  what  the  law  is,  and  upon  the 
truth  and  good  faith  of  which  reliance  is  placed,"  it  has  been  held 
that  a  release  is  not  binding  upon  a  servant  who  was  led  by  the  state- 
ments of  his  master  to  believe  that,  under  the  given  circumstances,, 
he  had  no  right  of  action.* 


signature  to  a  release  obtained,  there  be- 
ing no  interpreter  or  otlier  person  or 
friend  of  plaintiff  present,  is  properly 
held  invalid.  Simeoli  v.  Derby  Rubber 
Co.   (1908)  81  Conn.  423,  71  Atl.  546. 

In  Douda  v.  Chicago,  li.  I.  &  P.  R.  Co. 
(1909)  141  Iowa,  82,  119  N.  W.  272,  it 
■was  held  that  evidence  that  plaintiff 
and  the  members  of  his  family  present 
at  the  time  -when  the  agent  for  the 
defendant  securd  his  signature  to  an 
instrument  of  release  were  unable  to 
read  the  English  language  was  admissi- 
ble. On  the  facts,  however,  it  was  found 
that  plaintiff  did  understand  the  terms 
of  the  contract. 

See  also  Union  P.  R.  Co.  v.  Harris 
(1895)  158  U.  S.  326,  39  L.  ed.  1003,  15 
Sup.  Ct.  Rep.  843,  affirming  (1894)  12 
C.  C.  A.  598,  27  U.  S.  App.  450,  63  Fed. 
800, — a  case  involving  a  passenger's  re- 
lease. 

2  In  Bramble  v.  Cincinnati,  F.  d  8.  E. 
R.  Go.  (1909)  132  Ky.  547,  116  S.  W. 
742,  it  was  pertinently  remarked  by  the 
court:  "These  day-after-the-accident  set- 
tlements, made  by  corporation  agents 
with  injured  employees,  are  not  looked 
upon  with  favor  by  the  courts.  The 
transaction  on  its  face  has  too  often  the 
appearance  of  overreaching  and  undue 
advantage.  The  parties  are  not  on  an 
equality.  They  are  not  dealing  at  arms' 
length.  An  injured  employee,  confined 
to  his  bed,  suffering  with  pain,  unac- 
quainted with  the  full  extent  of  his  in- 


juries, and  not  knowing  how  long  he- 
will  be  incapacitated  to  labor,  and  fre- 
quently in  urgent  need  of  money  to  de- 
fray the  necessary  current  expenses  of 
himself  and  family,  is  not  in  a  condition 
to  cope  intelligently  with  an  adroit,  ex- 
perienced, and  plausible  claim  agent." 
See  also  Lax-Fos  Co.  v.  Bowlett  (1911) 
144  Ky.  690,  139  S.  W.  836. 

1 0'Neil  V.  Lake  Superior  Iron  Co.. 
(1886)  63  Mich.  690,  30  N.  W.  688. 
There  the  defendant  company,  which  had; 
organized  a  club  for  the  benefit  of  sick, 
and  injured  servants,  had  stated  in 
posters  that  "all  employees  assume  their 
own  risk  of  accidents  or  illness,  from 
whatever  cause."  It  was  laid  down  that, 
an  injured  person  who  had  contributed! 
to  the  benefit  fund,  and  who  could  only 
secure  the  right  to  share  in  it  by  sign- 
ing the  required  agreement  to  release- 
the  employing  company  from  all  liabili- 
ty caused  by  negligence  for  which  it 
would  legally  be  liable,  was  not  bound' 
by  the  agreement,  unless  it  appeared 
that  he  had  knowledge  both  of  the  com- 
pany's negligence  and  of  its  legal  lia- 
bility therefor,  and  fully  understood 
that  by  signing  the  agreement  he  was 
releasing  it  from  liability.  The  court 
observed  that  the  assertion  in  the  poster- 
was  an  incorrect  affirmative  statement 
of  what  the  law  is,  made  to  a  class  of 
persons  ignorant  of  what  the  law  is, 
and  who  might  justly  rely  upon  the 
truth   of   the   representation   made.     It 
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b.  Mistake  regarding  the  legal  effect  of  the  release. — The  general 
rule  is  that,  where  an  injured  person  has  signed  a  release,  after  ac- 
quainting himself  with  its  contents,  the  fact  that  he  misapprehended 
its  legal  effect  will  not  of  itself  entitle  him  to  have  it  set  aside."    It 


may  be  doubted,  however,  whether  every 
court  would  accept  the  proposition  that 
even  ignorant  and  illiterate  servants  are 
always  entitled  to  trust  the  statements 
of  their  employer  with  respect  to  a  point 
of  law. 

2  In  White  v.  Richmond  &  D.  R.  Co. 
(1892)  110  N.  C.  456,  15  S.  E.  197,  it 
was  held  that  it  was  not  enough  for  the 
servant  to  aver  that  the  release  was  ex- 
ecuted under  a  mistaken  impression  that 
it  did  not  extend  to  a  certain  accessory 
agreement  by  which  he  was  promised 
employment  for  life.  In  order  to  pro- 
cure the  submission  of  the  question  of 
mistake  to  the  jury,  it  was  necessary  for 
him  to  allege  also  that  the  mistake  was 
caused  by  surprise,  fraud,  or  the  like. 

Denver  <€  R.  G.  R.  Co.  v.  Sullivan 
(1895)  21  Colo.  302,  41  Pac.  501.  There 
the  releasor,  an  employee  of  a  railway 
company  which  had  the  right  to  operate 
its  trains  on  the  track  of  another  com- 
pany, was  injured  owing  to  a  defect  in 
that  track,  and  was  induced  to  release 
his  employers  by  the  assertion  of  their 
superintendent  that  only  the  company 
which  owned  the  track  was  responsible 
fol  his  injury.  Held,  that  this  mis- 
statement did  not  entitle  the  injured 
person  to  repudiate  the  release  although 
the  real  situation  was  that  both  com- 
panies were  liable  to  him,  and  the  effect 
of  the  release  was  to  discharge  both  of 
them.  It  was  considered  that  the  mis- 
statement was  merely  the  expression  of 
an  opinion,  and  that  there  was  nothing 
in  the  relationship  between  the  superin- 
tendent and  the  releasor  that  would  im- 
ply undue  influence,  or  that  should  have 
induced  him  to  accept  without  question 
what  he  had  said. 

In  Gipe  v.  Pittsburgh,  C.  G.  &  St.  L. 
R.  Co.  (1907)  41  Ind.  App.  156,  82  N. 
E.  471,  the  widow  of  a  member  of  a  re- 
lief association,  after  having  signed  a  re- 
lease in  her  individual  name,  was  also 
required  to  sign  as  administratrix;  and 
when  she  asked  the  reason  for  this  de- 
mand, she  was  informed  by  the  agent  in 
charge  that  it  was  necessary  to  sign 
both  as  widow  and  as  administratrix ; — 
that  the  instrument  presented  for  her 
signature  "was  just  a  mere  form  to  get 


the  $750;"  "was  a  form  that  they  would 
have  to  go  through  to  get  the  $750;" 
and  that  "everything  was  all  right." 
She  then  signed  as  administratrix,  after 
having  informed  the  agent  that  she  did 
not  know  what  they  would  do  in  the 
future  with  reference  to  decedent's 
death.  She  was  a  woman  of  ordinary 
sagacity  and  ability,  and  was  able  to- 
read  and  learn  that  the  legal  effect  of 
the  paper  was  to  release  the  railroad 
company  from  liability  for  her  husband's, 
death.  Commenting  upon  the  evidence- 
relied  upon  to  support  the  charge  of 
fraud,  the  court  said:  "Three  rational 
inferences  only  could  have  been  drawn 
from  Eddy's  statements:  (1)  His  opin- 
ion as  to  the  legal  effect  of  the  instru- 
ment; (2)  a  statement  of  a  fact  regard- 
ing a  form  of  release  the  company  re- 
quired to  be  signed  before  paying  the 
money;  (3)  'everything  is  all  right,' 
meaning  that  the  release  would  not  af- 
fect the  rights  of  the  children,  and  was- 
a  form  necessary  to  get  the  money.  Ad- 
mitting that  the  first  and  third  infer- 
ences were  misrepresentations  as  to  the- 
legal  effect  of  the  instrument,  they 
would  not  amount  to  a  legal  fraud. 
Burt  V.  Bowles  (1879)  69  Ind.  1;  Fry  v.. 
Day  (1884)  97  Ind.  348;  Mullen  v. 
Beech  Grove  Driving  Park  (1878)  64 
Ind.  202,  207.  In  Clem  v.  New  Castle  <f- 
D.  R.  Co.  (1857)  9  Ind.  488,  489,  68  Am. 
Dec.  653,  it  is  said :  'As  a  general  rule, 
a  party  who  has  been  induced  to  execute- 
an  agreement  by  reason  of  the  fraudu- 
lent representations  of  the  other  party 
may  set  up  such  representations  in  bar 
of  an  action  on  the  agreement.  But  this 
rule  is  subject  to  various  exceptions ;  and 
one  of  them  occurs  when  the  represen- 
tations, though  false,  relate  to  the  legal 
effect  of  the  instrument  sued  on.  Every 
person  is  presumed  to  know  the  contents, 
of  the  agreement  which  he  signs,  and  has- 
therefore  no  right  to  rely  on  the  state- 
ments of  the  other  party  as  to  its  legal 
effect.'  As  to  the  second  inference,  if  the 
company  had  actually  adopted  the  form 
of  release  presented  to  appellant  to  sign, 
and  there  is  nothing  to  the  contrary, 
such  representation  was  not  untrue,  and 
consequently  not  fraudulent." 
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may  be  observed,  however,  that  the  facts  involved  in  the  cases  con- 
trolled by  this  rule  sometimes  approach  somewhat  closely  to  those 
presented  by  cases  in  which  error  is  viewed  as  an  element  excluding 
true  consent  to  the  contract  embodied  in  the  given  instrument.* 

1935.  Servant's  mistake  of  fact  in  respect  of  the  extent  of  his  in- 
juries. General  rule. —  According  to  one  theory,  a  release  expressed 
in  general  words  covering  claims  or  demands  in  respect  to  all  the 
damages  that  have  accrued  or  may  accrue  to  the  releasor  by  reason 
■of  the  accident  which  caused  his  injury  cannot  be  repudiated  by  him 
on  the  mere  ground  that,  when  he  executed  it,  he  was  mistaken  with 
regard  to  the  actual  extent  of  his  injuries.  This  doctrine  has  been 
•deemed  applicable  both  to  cases  where  the  clause  of  this  tenor  is 
preceded  by  another  which  particularizes  a  certain  injury,^  and  to 
cases  in  which  there  is  no  such  specification  of  an  injury.*    On  the 


*  In  Lee  v.  Lancashire  &  Y.  R.  Co. 
(1871)  L.  R.  6  Ch.  527,  25  L.  T.  N.  S. 
77,  19  Week.  Eep.  729,  the  theory  of  the 
plaintiflf  (a  railway  passenger)  was  that 
the  receipt  he  had  given  for  a  certain 
amount,  although  on  its  face  it  purport- 
•ed  to  be  a  complete  release,  was,  accord- 
ing to  the  real  understanding  of  the 
parties,  to  be  applicable  only  in  respect 
■of  the  injuries  then  known  to  have  been 
sustained,  and  that  he  was  to  have  a 
further  amount  if  it  should  turn  out 
that  his  injuries  were  more  serious  than 
was  supposed.  The  court  was  of  opinion 
that  the  statement  in  the  receipt  could 
be  rebutted  by  evidence  showing  that  the 
money  specified  was  not  accepted  in  full 
satisfaction  of  all  demands.  It  was  also 
stated  by  James,  L.  J.,  arguendo,  that 
it  might  be  open  to  the  plaintiff  to  say 
that,  if  the  receipt  given  did  exclude 
him  from  further  compensation,  he  had 
a  right  to  have  it  set  aside,  because  he 
lad  given  it  under  a  mistake  produced 
by  the  representations  of  the  company's 
agent  that  it  could  not  so  exclude  him 
•from  further   compensation. 

iQuele  V.  Gulf,  C.  <&  8.  F.  R.  Co. 
(1904)  98  Tex.  6,  66  L.R.A.  734,  81  S. 
W.  20,  4  Ann.  Cas.  545,  affirming  ( 1903 ) 
—  Tex.  Civ.  App.  — ,  77  S.  W.  442.  The 
ratio  decidendi  was  that  "no  ordinary 
release  relating  to  only  one  cause  of  ac- 
tion should  be  construed  as  splitting  it 
up,  unless  the  purpose  is  expressed  in 
its  language." 

2  In  Houston  &  T.  C.  R.  Co.  v.  McCarty 
(1901)  94  Tex.  298,  53  L.R.A.  507,  86 
Am.  St.  Rep.  854,  60  S.  W.  429,  the  em- 


ployee appeared  to  have  sustained  no 
other  injury  than  a  dislocation  of  the 
ankle,  and  it  was  shown  by  the  evidence 
that  no  other  injuries  were  discussed  by 
the  parties  to  the  settlement,  or  formed 
any  part  of  the  consideration  for  the 
agreement,  and  that  neither  the  employee 
nor  the  employer's  agent  knew  or  sus- 
pected the  existence  of  any  other  injury. 
Afterwards  it  was  discovered  that  the 
employee  had  received  injuries  which 
would  practically  destroy  his  useful- 
ness for  the  remainder  of  his  life.  The 
court  said:  "We  are  unable  to  see  any 
circumstance  in  this  case  to  take  the  re- 
lease out  of  the  general  rule.  The  ap- 
pellee, who  was  plaintiff  in  the  court  be- 
low, had  at  least  the  same  knowledge 
and  the  same  means  of  obtaining  knowl- 
edge as  the  appellant,  and  if  there  was 
no  fraud  in  the  transaction,  the  settle- 
ment was  binding  upon  him.  That  where 
a  party  ■who  has  a  claim  against  another 
for  personal  injuries  agrees  upon  a.  set- 
tlement of  his  claim,  and  accepts  a  sum 
of  money  or  other  thing  of  value  in  set- 
tlement of  such  claim,  he  is,  in  the  ab- 
sence of  fraud  or  concealment,  concluded 
by  the  settlement,  is  a  proposition  sus- 
tained, as  we  think,  by  the  great  weight, 
if  not  by  an  unbroken  line,  of  authority. 
.  .  .  Here  no  particular  injuries  are 
mentioned.  The  release  is  of  all  dam- 
ages which  have  accrued  or  which  may 
accrue  to  the  plaintiff  by  reason  of  the 
accident  in  which  he  was  injured.  Here, 
then,  the  terms  of  the  release  are  not  to 
be  mistaken,  and  the  contract  is  not 
open   to   construction.     In   the   face   of 
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other  hand,  the  position  has  been  taken  that,  where  a  release  enumer- 
ates certain  injuries  known  and  considered  as  the  basis  of  the  settle- 
ment, the  fact  that  general  language  follows  the  particular  specifi- 
-cations  will  not  justify  the  inference  that  the  release  is  applicable 
to  a  subsequently  discovered  injury,  unknown  to  both  parties  when 
the  document  was  signed,  and  so  serious  as  to  indicate  clearly  that, 
if  it  had  been  known  to  the  servant,  the  release  would  not  have  been 
executed.' 

The  doctrine  that  a  release  of  all  claims  and  rights  of  action  aris- 
ing out  of  the  injuries  in  question  does  not,  as  a  matter  of  law,  cover 
an  unknown  injury,  also  has  been  affirmed  in  a  case  where  no  injury 
was  expressly  mentioned  in  the  instrument.*  Of  these  opposing 
views  the  latter  seems  to  be  decidedly  preferable,  as  being  more  in 
harmony  with  the  fundamental  principle  that,  in  construing  a  con- 
tract, the  intention  of  the  parties  is  the  controlling  element. 

1936.  Same  subject  further  discussed.  Mistake  produced  by  mis- 
representation on  the  part  of  the  employer  or  his  agent. — a.  Innocent 
misrepresentation. — There  is  much  conflict  of  opinion  concerning 
the  extent  to  which  the  rights  and  liabilities  arising  from  a  contract 
are  affected  by  the  circumstance  that  it  was  induced  by  an  innocent 
naisrepresentation  made  by  one  of  the  parties  with  regard  to  a  ma- 
such  an  instrument  it  cannot  be  said  that  For  a  general  collection  of  authori- 
all  the  injuries  which  might  be  devel-  ties  with  regard  to  the  scope  of  a  re- 
oped  as  a  result  of  the  accident,  whether  lease  in  respect  of  matters  not  speci- 
known  or  unknown,  were  not  in  the  con-  fically  mentioned  in  it,  see  34  Cyc. 
templation  of  the  parties  to  the  instru-    1092. 

ment,  and  were  not  embraced  within  its  ^  Lumley  v.  Wabash  R.  Go.  (1896) 
terms.  In  all  such  cases  the  damages  22  C.  C.  A.  60,  43  U.  S.  App.  476,  76 
are  ascertainable  in  a  legal  sense,  but  in  Fed.  66,  a,  case  where  the  injured  per- 
fact  are  uncertain  in  amount.  Until  the  son  was  a  drover  in  charge  of  cattle  on 
■extent  of  the  injuries  has  been  clearly  a  railway  train.  The  court  said:  "If 
■developed,  they  may  be  more  or  may  be  the  terms  of  the  release  are  so  broad 
less  than  appearances  would  indicate,  and  comprehensive  as  to  embrace  a 
and  therefore  in  every  settlement  of  the  distinct  and  independent  injury,  not 
character  of  that  under  consideration,  known  or  considered  by  the  parties  to 
the  parties  take  the  chances  of  future  the  release,  it  will  be  most  inequitable 
development, — the  one  of  paying  more  that  it  should  stand  as  an  impediment 
than  an  adequate  compensation  for  the  to  the  recovery  of  just  compensation 
wrong  inflicted,  and  the  other  of  receiv-  therefor."  The  two  distinct  grounds 
ing  less."  upon  which  the  court  declared  that  rc- 

The  above  case  was  followed  in  Chi-  lief  might  be  justified  in  such  a  case 
cago,  R.  I.  &  T.  R.  Co.  v.  Williams  are  stated  in  §  1936,  note  2,  post. 
(1906)  44  Tex.  Civ.  App.  168,  99  S.  W.  *  Shook  v.  Illinois  C.  R.  Co.  (1902) 
141  (both  parties  mistaken  as  to  the  52  C.  C.  A.  651,  115  Fed.  57,  where  it 
length  of  time  that  the  disability  of  was  held  that  the  question  whether  an 
the  employee  would  continue)  ;  8an  injury  was  within  the  contemplation 
Antonio  <!^  A.  P.  R.  Co.  V.  Polka  (1910)  of  the  parties  should  have  been  left 
57  Tex.  Civ.  App.  626,  124  S.  W.  226.    to  the  jury. 
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terial  fact.^    This  conflict  of  opinion  is  reflected  in  the  cases  which 
involve  the  effect  of  releases  executed  by  injured  persons.* 

1  See  Page,  Contr.   §§   149-153.  sequent  discovery  by  one  giving  such  a 

2  See   34  Cyc.   1059,  for  general  col-  release  that  he  was  vcorse  hurt  than  he 
lection   of   such   eases.     Some   decisions  had  supposed  would  not,  in  and  of  it- 
regarding  servants  are  cited  below.  self,  he  ground  for  setting  aside  the  set- 
In  Lumley  v.  Wabash  B.  Go.   (1896)  tlement    or    limiting    the    release.      We 

22  C.  C.  A.  60,  43  U.  S.  App.  476,  76  put  our  judgment  upon  the  facts  stated 
Fed.  66,  the  court  held  that  the  annul-  in  this  bill;  to  wit,  that  both  parties, 
ment  of  the  given  release  was  justifi-  supposed  complainant  had  received  cev- 
able  on  two  grounds  "First.  If  the  tain  injuries,  the  extent  and  character 
existence  of  this  injury  was  known  of  which  were  considered  and  discussed 
or  suspected  by  the  surgeon  of  the  de-  with  reference  to  the  time  which  the 
fendant,  it  was  his  duty,  under  the  facts  injured  party  would  probably  lose  in 
stated  in  this  bill,  to  have  informed  consequence  thereof." 
Lumley  of  the  trouble.  To  say  to  him  This  decision  was  followed  in  Great 
that  the  pain  of  which  he  complained  Tforthern  R.  Co.  v.  Fowler  (1905)  69> 
was  sympathetic,  and  was  caused  by  C.  C.  A.  106,  136  Fed.  118.  There- 
the  fracture  below  his  elbow,  was  a  plaintiff,  a  railroad  brakeman,  after  be- 
positive  misrepresentation  of  the  truth,  ing  injured,  was  solicited  by  defend- 
and  an  operative  fraud.  To  say  that  ant's  claim  agent  to  make  a  settlement,. 
Lumley  ought  not  to  have  trusted  or  and  went  with  him  to  the  office  of  de- 
relied  upon  his  opinions  or  representa-  fendant's  physician,  who,  after  an  ex- 
tions,  knowing  that  he  was  in  the  serv-  amination,  either  through  mistake  or 
ice  of  the  company  against  whom  he  to  deceive  complainant,  minimized  his. 
had  a  claim,  is  no  answer.  On  the  injuries,  and  stated  that  he  would  be- 
facts  stated  he  knew  that  a  release  was  able  to  work  in  a  week  or  two.  There- 
being  bargained  for  upon  the  basis  of  upon  plaintiff,  without  other  advice,, 
his  opinion  as  to  the  extent  and  char-  was  induced  to  sign  a  release  of  all 
acter  of  the  injuries  complainant  had  damages  and  demands  on  account  of 
received,  and  the  probable  time  he  his  injuries,  in  consideration  of  pay- 
would  lose  from  his  occupation  by  rea-  ment  of  doctor's  and  nurse's  bills  and; 
son  thereof.  He  was  under  strong  ob-  his  wages  for  such  period  of  time.i 
ligation  to  give  his  honest  opinion  upon  Eventually,  however,  it  was  found  that 
a  matter  of  prefessional  knowledge,  up-  plaintiff  was  seriously  injured,  that  a 
on  which  he  had  every  reason  to  know  subsequent  hazardous  and  delicate  sur- 
this  ignorant  man  was  implicitly  rely-  gical  operation  on  the  skull  was  neces- 
ing.  Second.  But  if  this  surgeon  honest-  sary,  and  that  he  would  probably  never 
ly  supposed  the  shoulder  pain  to  be  sym-  be  able  to  resume  his  avocation.  Held,, 
pathetic,  either  because  his  examina-  that  the  release  was  executed  by  mutual 
tion  had  been  superficial,  or  because  mistake  of  the  parties,  and  was  subject 
he  had  made  none,  we  would  then  to  vacation.  The  court  said:  "It  is 
have  a  case  where  a  release  is  compre-  true  that  where  there  is  no  misrepre- 
hensive  enough  to  cover  a  matter  or  sentation  or  fraud  on  the  part  of  the 
claim  unknown  to  both  parties,  and  releasee,  a  releasor  cannot  subsequent- 
was  therefore  not  the  subject  of  con-  ly  avoid  his  release  on  the  ground  that 
sideration.  Equity  relieves  from  mis-  his  injuries  were  more  serious  than  he- 
takes  as  well  as  frauds.  The  case  is  thought  them  to  be,  even  though  his 
not  one  where  it  was  sought  to  com-  opinion  at  the  time  of  making  the  set- 
promise  and  settle  a  general  claim  for  tlement  may  have  been  based  upoi> 
all  the  injuries  resulting  from  a  par-  that  of  a  physician  employed  by  the 
ticular  accident,  known  and  unknown,  releasee  to  examine  and  report  on  the- 
If  one  agrees  that  he  will  receive  a  extent  of  his  injuries.  .  .  .  But  it 
given  amount  in  satisfaction  and  set-  is  equally  true  that  a  mutual  mistake 
tlement  of  his  damages  sustained  of  fact  or  an  innocent  misrepresenta- 
through  a  particular  accident,  it  is  not  tion  of  the  facts  of  the  releasor's  in- 
essential that  every  possible  conse-  jury,  made  by  the  releasee's  physician,, 
quence  of  the  tort  shall  be  mentioned,  may  be  effective  to  avoid  a  release  in- 
considered,    or    enumerated.      The    sub-  duced  thereby." 
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b.  Fraudulent  misrepresentation. — A  release,  the  execution  of 
which  is  induced  by  false  representations  wilfully  and  knowingly 
.made,  with  respect  to  the  nature  and  extent  of  the  injuries,  either  by 
the  employer  himself  or  by  an  agent  whose  statements  concerning 

the  subject-matter  are  binding  on  him,  will,  of  course,  be  treated  as 
invalid.*    In  most  of  the  cases  which  involve  the  representations  of 

In  Houston  &  T.  C.  R.  Co.  v.  Brown  Pac.  1018;  Quebe  v.  Gulf,  G.  &  8.  F. 
(1902)  —  Tex.  Civ.  App.  — ,  69  S.  W.  K.  Co.  (1904)  98  Tex.  6,  66  L.R.A.  734, 
'651,  where  the  evidence  tended  to  show  81  S.  W.  20,  4  Ann.  Gas.  545,  affirming 
-that  the  employer's  surgeon  had  incor-  (1903)  —  Tex.  Civ.  App.  — ,  77  S.  W. 
rectly  represented  to  the  injured  servant  442.  The  general  principle  relied  upon 
that  he  was  cured,  and  that  this  state-  in  the  former  of  these  cases  was  that  a 
ment  had  been  made  for  the  purpose  concealment  is  not  a  ground  for  re- 
•of  inducing  him  to  execute  the  release,  scission  unless  it  amounts  to  a  wilful 
the  court  said:  "We  cannot  agree  with  suppression  of  facts  which  the  party  in 
-the  contention  of  appellant  that  it  may  question  is  bound  to  disclose, 
escape  liability  on  the  ground  that  the  The  reasons  for  sustaining  the  con- 
representations  and  statements  made  tract  are,  of  course,  especially  strong 
by  Stewart  were  a  mere  expression  of  where  the  employee  had  the  advice  of 
opinion.  It  was  more  than  an  opinion,  his  own  physician,  and  it  does  not  ap- 
— it  was  the  statement  of  a  fact.  The  pear  that  he  relied  upon  the  statement 
•effect  of  his  statement  was  that  the  of  the  employer's  agent.  Douda  v.  Chi- 
appellee  was  a  sound  man,  and  that  the  cago,  R.  I.  &  P.  R.  Go.  (1909)  141 
l)ones  of  his  arm  had  knitted  together,  Iowa,  82,  119  N.  W.  272. 
:and  that  it  would  be  all  right.  It  is  3  In  Stewart  v.  Great  Western  R.  Go. 
true  this  statement  may  have  been  (1865)  2  DeG.  J.  &  S.  319,  11  Jur. 
predicated  upon  his  opinion  as  a  medi-  N.  S.  627,  13  L.  T.  N.  S.  79,  13  Week, 
cal  expert,  but  the  opinion  is  based  up-  Rep.  907,  a  release  executed  by  a  pas- 
■on  facts  of  which  he  possessed  knowl-  senger  was  set  aside  on  the  ground  that 
edge.  The  fact  that  the  statement  the  defendant's  settling  agent  had 
made  by  Stewart  was  not  intention-  made  misrepresentations  as  to  the 
ally  false  does  not  affect  the  right  of  opinions  given  by  medical  men. 
the  appellee  to  have  the  release  set  In  Birschfeld  v.  London.  B.  d  S.  C. 
aside  If  he  was  misled  by  the  state-  R.  Go.  (1876)  L.  R.  2  Q.  B.  Div.  1,  46 
Tuent,  and  executed  the  release  believ-  L.  J.  Q.  B.  N.  S.  94,  35  L.  T.  N.  S. 
ing  the  statement  was  true.  In  such  473,  the  defense  to  an  action  by  a 
a  case  innocent  misrepresentations  passenger  was  that,  after  his  accident, 
may  as  well  be  the  basis  of  relief  as  the  plaintiff  accepted  money  from  the 
where  such  statements  are  intention-  defendant's  officer  in  satisfaction  of  his 
;ally  false."  cause    of    action,    and    executed    a    re- 

The  doctrine  that  a  release  executed  lease.      The    plaintiff    replied    that   the 

by  an  injured  servant  in  reliance  upon  defendants'   officer  procured  him  to  ex- 

-the  correctness  of  statements  made  by  ecute  the   release  by  fraudulently   rep- 

■the   employer's   surgeon   concerning   his  resenting  to  him  for  that  purpose  that 

physical  condition   is  no  defense  to  an  his  injuries  were  of  a  trivial  and  tem- 

action  for  his  injuries  was  also  adopted  porary  nature,  and  that  if  they  should 

iji  St.  Louis,  I.  M.  &  S.  R.  Go.  v.  Ham-  afterwards  turn  out  to  be  more  serious 

bright    (1908)    87  Ark.  614,  113  S.  W.  than    he    then    anticipated,    he    would 

^03.  still,  though  he  had  executed  the  deed. 

On   the   other  hand  the   position  has  be    in    a    position    to    obtain    further 

■been   taken   that   a,   release   should   not  compensation  from  the  defendants,  and 

be    set   aside   where   the   statements   of  that  the  plaintiff  was  thereby  induced 

the   defendant's   surgeon   regarding   the  to  execute  the  deed,  and  that  after  he 

extent   of   the   injury   were   merely  the  bad  executed  it  his  injuries  turned  out 

expression   of    an    honest,    though    mis-  to  be  of  a  more  serious  nature  than  he 

taken,  opinion.    AtoMson,  T.  &  8.  F.  J?,  had  anticipated.     Held,  that  the  reply 

lo.  V.  Bennett  (1901)   63  Kan.  781,  66  was   good,   as   it   contained   a   separate 


6030  MASTER  AND  SERVANT.  [chap.  Lxxxm. 

agents,  the  servant's  right  of  rescission  has  been  affirmed  without 
any  intimation  that  a  different  rule  might  be  applicable,  according 
as  the  agent  in  question  was  or  was  not  an  active  participant  in  the 
negotiations  which  preceded  the  settlement,  and  his  representations 
were  or  were  not  made  in  the  course  of  those  negotiations.  In  a  few 
decisions,  however,  the  court  proceeds  upon  the  theory  that  these 
considerations  may  properly  be  treated  as  a  ground  of  differentia- 
tion.*   It  is  submitted  that  such  a  position  is  essentially  inconsistent 

and  independent  statement  that  the  have  relation  to  the  principal  subject- 
plaintiff  was  induced  to  execute  the  matter;  that  the  settlement  involved 
deed  in  consequence  of  a  fraudulent  only  the  payment  of  money  in  consid- 
representation  that  his  injuries  were  of  eration  of  the  release;  that  the  subse- 
a  trivial  and  temporary  character,  quent  employment  was  wholly  inde- 
Lush,  J.,  had  no  doubt  that  a  fraudu-  pendent  of  the  settlement;  and  that  the 
lent  representation  as  to  the  effect  of  sum  paid  when  he  left  was  to  be  re- 
a  deed  may  be  relied  upon  as  a  de-  garded  as  merely  compensation  for  the 
fense  to  an  action  upon  the  deed.  services  rendered. 

For  other  cases  in  which  releases  In  courts  where  legal  and  equitable 
executed  in  reliance  upon  fraudulent  remedies  are  administered  in  different 
representations  by  the  employer's  proceedings,  the  effect  of  a  release  giv- 
agents  concerning  the  physical  eondi-  en  with  a  knowledge  of  the  nature  of 
tion  of  injured  servants  were  held  to  the  instrument  cannot  be  impeached  in 
be  invalid,  see  Qalveston,  B.  &  8.  A.  R.  an  action  at  law  for  fraud  which  is 
Co.  V.  Cade  (1906)  —  Tex.  Civ.  App.  not  inherent  in  the  execution  thereof, 
— ,  93  S.  W.  124;  Texas  &  P.  R.  Co.  v.  but  which  goes  only  to  the  extent  of 
Jowers  (1908)  — -  Tex.  Civ.  App.  — ,  the  consideration.  Vandervelden  v. 
110  S.  W.  946;  South-ern  R.  Co.  v.  Chicago  &  l^.W.  R.  Co.  (1894)  61  Fed. 
Niehols  (1910)  135  Ga.  11,  68  S.  E.  54,  where  the  rule  was  applied  in  a 
789 ;  Great  Northern  R.  Co.  v.  Ka-  case  where  the  plaintiff  was  induced  to 
sischlce  (1900)  43  C.  C.  A.  626,  104  sign  the  release  by  misrepresentations. 
Fed.  440;  Houston  <&  T.  C.  R.  Co.  v.  made  by  defendant's  surgeon  with  re- 
Brown  (1902)  —  Tex.  Civ.  App.  — ,  69  gard  to  the  permanent  character  of  his 
S.  W.  651;  Texas  &  P.  R.  Go.  v.  Jowers  injuries.  The  action,  however,  may  be 
(1908)  —  Tex.  Civ.  App.  — ,  110  S.  W.  suspended  while  plaintiff  brings  an  in- 
946;  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  dependent  suit  in  equity  to  rescind  the 
Bambricfht  (1908)  87  Ark.  614,  113  S.  release  for  fraud. 
W.  803.  iGulf,  C.  &  8.  F.  R.  Co.  v.  Hwyett 

In  Coles  V.  XJrdon  Termmal  R.  Co.  (1906)  99  Tex.  630,  5  L.R.A.  (N.S.) 
(1904)  124  Iowa,  48,  99  N.  W.  108,  669,  92  S.  W.  454,  reversing  (1905)  — 
employment  had  been  given  to  a  serv-  Tex.  Civ.  App.  — ,  89  S.  W.  1118.  The 
ant,  voluntarily  and  without  any  refer-  court  said  "There  is  no  evidence  that 
ence  to  a  release  previously  executed  in  the  doctor  knew  of  the  interviews  be- 
consideration  of  a  money  payment.  While  tween  plaintiff  and  the  claim  agent,  or 
he  was  at  work  he  discovered  that  the  that  a  settlement  was  then  being  dis- 
release  had  been  procured  by  fraud,  cussed  between  them;  nor  is  there  any 
but  continued  to  perform  services  for  evidence  that  the  claim  agent  knew  of 
two  weeks,  after  which  he  was  ob-  the  statement  made  by  the  doctor  to 
liged  to  leave  on  account  of  illness,  the  plaintiff,  or  that  the  doctor  in  any 
Held,  that  his  retention  of  the  employ-  way  acted  with  him  in  procuring  or  for 
ment  and  his  acceptance  of  an  entire  the  purpose  of  procuring  a  settlement, 
month's  wages  had  not  estopped  him  It  may  be  conceded  that  the  evidence 
from  bringing  suit  to  set  aside  the  sufficiently  shows  that  Dr.  Scott  was 
release  for  fraud.  The  grounds  upon  an  agent  of  the  defendant  in  render- 
which  the  court  proceeded  were,  that,  ing  services  as  phvsician  and  surgeon 
in  order  to  constitute  a  waiver  of  a  to  its  injured  employees  at  the  hospi- 
right,   the   transaction   relied  on  must    tal,  and  that  it  lay  within  the  scope 
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with  the  fundamental  juristic  principle,  that  no  one  shall  be  allowed 
to  profit  by  another's  fraud.  That  principle  is  certainly  none  the 
less  controlling  because  the  fraud  of  which  a  defendant  seeks  to  obtain 
the  advantage  was  committed  by  his  own  agent.  In  this  point  of 
view,  the  rule  relied  upon  in  the  case  cited,  viz.^,  that  an  agent's- 
representations  which  were  not  made  at  the  time  when  the  contract 
in  question  was  entered  into,  or  which  had  no  relation  to  the  subject- 
matter,  are  not  binding  upon  his  principal,  would  seem  to  be  wholly 
irrelevant. 


of  his  employment  not  only  to  treat 
them,  but  to  advise  them  concerning 
the  nature  and  duration  of  their  in- 
juries, and  the  probability  of  their  re- 
covery. It  appears,  also,  to  have  been 
a  part  of  his  duty  to  give  information 
on  these  subjects  to  the  defendant's  em- 
ployees in  its  claim  department.  But, 
beyond  this,  he  had  no  connection  with 
that  department,  and  nothing  to  do 
with  making  settlements  and  obtaining 
releases  or  in  conducting  negotiations 
therefor.  The  representation  relied  on 
to  avoid  the  release,  therefore,  does  not 
appear  to  have  been  made  in  the  trans- 
action in  which  the  contract  of  settle- 
ment was  made,  nor  by  the  agent  au- 
thorized to  represent  the  defendant 
therein;  but,  so  far  as  the  evidence  in- 
dicates, it  was  disconnected  from  that 
contract,  and  made  by  an  agent  whose 
duties  as  agent  had  no  relation  to  such 
matters.  .  ...  According  to  this,  if 
the  representation  relied  on  had  been 
made  by  the  agent  who  affected  the  set- 
tlement, but  in  a  different  transaction, 
it  could  not  affect  the  rights  of  the 
principal  under  the  contract.  For  a 
stronger  reason  is  this  true  of  a  repre- 
sentation made  not  only  in  a  different 
transaction,  but  by  another  agent  hav- 
ing no  authority  in  relation  to  or  con- 
nection with  the  settlement.  His  state- 
ments have  only  the  relation  to  the 
contract  of  settlement  that  those  of  a 
stranger  would  have,  for  the  reason 
that  in  making  them  he  did  not  rep- 
resent the  defendant  with  respect  to 
the  settlement.  5  Thomp.  Corp.  § 
6324;  American  Nat.  Bank  v.  Oruqer 
(1898)  91  Tex.  451,  44  S.  W.  278.  The 
mere  fact,  therefore,  that  he  was  an 
agent  of  the  defendant  for  some  pur- 
poses does  not  make  his  representation 
available  as  a  reason  for  avoiding  a 
contract  which  he  did  not  make.     It  is 


true  that  if  he,  assuming  to  act  for 
defendant,  had  procured  the  release, 
whether  authorized  to  do  so  or  not,  and 
the  defendant  were  seeking  to  avail  it- 
self of  it  as  a  defense,  any  fraud  prac- 
tised by  him  in  obtaining  it  would  b& 
imputed  to  defendant.  But  a  contract 
complete  in  all  respects  was  made  by 
defendant  through  its  other  agent,  and' 
hence  the  principle  laid  down  in  Hen- 
derson V.  San  Antonio  &  M.  G.  B.  Co, 
(1856)  17  Tex.  560,  67  Am.  Dec.  675, 
is  not  applicable,  for  the  reason  that 
the  representation  of  an  agent,  not 
shown  to  have  had  connection  with 
that  contract,  cannot  be  used  to  de- 
feat it.  It  is  also  true  that,  if  it  were 
shown  that  defendant  or  its  claim 
agent  used  the  physician  as  an  instru- 
ment to  deceive  plaintiff  as  to  his  con- 
dition in  order  that  an  advantageous 
settlement  might  be  made,  or  that  tlio 
claim  agent  and  the  physician  acted 
together  in  so  procuring  the  release, 
the  contract  would  be  .affected  by  the 
physician's  representations  as  fully  as 
if  he  had  been  the  only  agent  employed 
in  the  transaction.  {International  &  G. 
N.  B.  Co.  V.  Shuford  [1904]  36  Tex. 
Civ.  App.  251,  81  S.  W.  1189)  ;  and  it 
may  be  that,  if  the  claim  agent  in- 
effecting  the  settlement  knew  and  took 
advantage  of  the  state  of  plaintiff's 
mind,  caused  by  deception  practised  by 
the  doctor,  the  result  would  be  the 
same.  But  such  things  as  this  must  be 
proved,  and  cannot  be  supplied  by  con- 
jecture  or   suspicion." 

In  Nelson  v.  Chicago  £  N.  W.  R.  Co. 
(1910)  111  Minn.  193,  126  N.  W.  902, 
20  Ann.  Cas.  748,  it  was  held  that 
where  an  attending  physician,  al- 
though in  the  employ  of  the  defendant, 
expressed  a  mistaken,  but  honest,  opin- 
ion as  to  the  period  within  which  the 
injured  person,  suffering  from  a  known 
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1937.  Other  elements  bearing  upon  the  validity  of  releases. — a.  Pub- 
lic policy,  contravention  of. — In  the  cases  cited  below  compromise 
agreements  entex'ed  into  by  servants  of  railway  companies,  in  con- 
sideration of  their  being  given  permanent  employment,  were  unsuc- 
cessfully assailed  on  the  ground  that  they  contravened  public  policy.^ 

h.  Fraudulent  intention  of  employer  not  to  perform  promise  by 
which  servant  was  induced  to  sign  release. — A  release  the  execution 
■of  which  was  induced  by  a  promise  of  future  benefits  which  the  em- 
ployer did  not  intend  to  perform  will  be  treated  as  invalid,^  especially 
if  the  case  involves  other  elements  which  tend  to  prove  that  the  in- 
jured servant  was  imposed  upon.^ 

c.  Insanity  of  servant. — The  question  whether  a  release  should  be 
avoided  on  the  ground  that  the  servant  was  insane  when  he  executed 
it  is  obviously  one  of  fact.* 


injury,  would  recover,  and  where  that, 
-expression  of  opinion,  wlien  made,  had 
no  connection  whatever  with  a  settle- 
ment, or  with  negotiations  for  a  settle- 
ment, a  release  executed  in  reliance  on 
his  statement,  under  the  circumstances 
here    shown,    was   properly    held   valid. 

1  In  Jessup  V.  Chicago  &  A".  W.  R. 
■Go.  (1891)  82  Iowa,  243,  48  N.  W.  77, 
it  M'as  held  that  a  contract  to  give  an 
employee  permanent  employment  upon 
a  switch  engine  was  not  contrary  to 
public  policy,  as  binding  the  company 
to  employ  him  even  if  incapable  for 
■services.  The  contract  would  not  be 
construed  as  compelling  the  company 
to    employ    under    such    circumstances. 

In  Pennsylvania  Go.  v.  Dolan  (1892) 
■6  Ind.  App.  109,  51  Am.  St.  Rep.  289, 
32  N.  E.  802,  it  was  held  that  an  agree- 
ment to  give  an  injured  employee 
"steady  and  permanent"  employment 
as  long  as  he  is  able,  ready,  and  will- 
ing to  perform  such  services  as  the 
company  may  have  for  him  to  per- 
form," will  not  be  declared  contrary 
to  public  policy,  on  the  ground  that  the 
•company,  being  a  quasi  public  serv- 
■ant,  cannot  tie  its  hands  by  such  an 
agreement.  The  court  simply  said: 
^'The  rights  of  the  public  cannot  be  in 
any  manner  impaired  or  made  to  suffer 
■by  holding  the  company  to  its  con- 
tract," but  remarked  that,  if  the  com- 
pany intended  to  rely  on  the  incapacity 
of  the  servant  as  a  reason  for  escaping 
liability,  that  would  be  matter  of  de- 
fense, for  the  answer. 

^  Rapid    Transit    B.     Co.    v.    Smith 


(1905)  98  Tex.  553,  86  S.  W.  322, 
reversing  (1904)  —  Tex.  Civ.  App.  — , 
82  S.  W.  788. 

In    Illinois    C.    R.    Co.    v.     Keebler 

(1905)  27  Ky.  L.  Rep.  305,  84  S.  W. 
1167,  where  a  release  had  been  exe- 
cuted for  a  nominal  consideration,  the 
actual  consideration  being  a  promise  to 
retain  the  releasor  in  the  employment 
after  he  recovered  from  the  effects  of 
his  injury,  it  was  held  that  fraud  jus- 
tifying the  avoidance  of  the  agreement 
might  properly  be  inferred  from  evi- 
dence which  showed  that  he  had  been 
dismissed  the  day  after  he  resumed 
work,  and  that  his  dismissal  was  ef- 
fected in  pursuance  of  a  purpose  con- 
ceived by  the  employer  before  the  re- 
lease was  signed. 

3  In  Simeoli  v.  Derby  Rubier  Co. 
(1908)  81  Conn.  423,  71  Atl.  546, 
where  the  defendant  had  held  out  to 
the  plaintiff,  a  minor,  and  his  father, 
expectations  regarding  regular  em- 
ployment in  the  future,  and  both  of 
them  were  discharged  soon  after  they 
were  put  to  work,  it  was  held  that 
these  circumstances,  coupled  with  the 
facts  of  the  plaintiff's  infancy  and  his 
ignorance  of  the  English  language,  con- 
stituted sufficient  reasons  for  treating 
the  release  as  invalid. 

4  Where  the  injury  had  produced  h, 
marked  change  in  the  temperament  of  a 
servant  who  had  executed  a  release 
after  his  capacity  for  work  had  re- 
turned, and  he  had  exhibited  signs  of 
mental  derangement  between  the  time 
when  the  injury  was  received  and  the 
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d.  Minority  of  servant. — Undoubtedly  the  courts  will  closely 
scrutinize  a  contract  purporting  to  release  an  employer  for  injuries 
to  a  minor.* 

1937a.  Ratification  of  voidable  release. — The  question  whether  a 
voidable  release  was  ratified  after  its  execution  must  be  determined 
with  reference  to  the  general  rules  of  the  law  of  contracts.  It  seems 
to  be  established  by  the  authorities  that  a  ratification  should  be  in- 
ferred as  a  matter  of  law,  whenever  the  releasor,  without  any  protest 
or  reservation  of  rights,  accepted  the  whole  or  a  part  of  the  stipulated 
consideration,  after  the  circumstances  which  entitle  him  to  repudiate 
the  contract  became  fully  known  to  him.^  Acceptance  of  the  agreed 
benefits  while  he  was  still  ignorant  of  the  invalidating  circumstances 
will  not  prechide  him  from  impugning  the  contract.^ 

1937b.  Restoration  of  money  received  under  the  contract,  how  far 
a  prerequisite  to  the  servant's  right  of  action  for  damages. — Under 
the  general  rule  regarding  releases,  a  servant  who  wishes  to  repudiate 
a  settlement  and  sue  for  damages  must  in  the  first  instance  return 
or  offer  to  return  any  money  or  other  benefits  which  he  may  have 
received  from  his  employer  in  pursuance  of  the  contract.''    But  this 


time  when  he  was  finally  adjudged  in- 
sane, three  years  afterwards,  the  ques- 
tion whether  he  was  insane  when  he 
executed  the  release  was  held  to  be 
one  for  the  jury.  Shook  v.  Illinois  C. 
B.  Co.  (1902)  52  C.  C.  A.  651,  115  Fed. 
57. 

For  another  ease  in  which  the  insan- 
ity of  the  injured  servant  was  an  issue, 
see  Treadway  v.  Union  Buffalo  Mills 
Co.    (1909)    84  S.  C.  41,  65  S.   E.  934. 

sin  Rohertson  v.  Henderson  (1904)  6 
Sc.  Sess.  Gas.  5th  series,  777,  41  Scot. 
L.  R.  597,  12  Scot.  L.  T.  113,  an  agree- 
ment between  the  master  and  an  in- 
jured minor  servant,  which  fixed  the 
latter's  compensation  in  accordance 
with  the  rules  of  the  compensation  act 
of  1897,  was  set  aside  upon  the  ground 
that  it  was  prejudicial. 

1  See  generally  Page,  Contr.  §  139 ; 
34  Cyc.  1066. 

8  Lowisville  d  i\".  R.  Co.  v.  Helm 
(1905)  121  Kv.  645,  89  S.  W.  709; 
Bramble  v.  Cinrinnati.  F.  <&  ^.  E.  R. 
Co.  (1909)  132  Ky.  547,  116  S.  W.  742. 
In  the  latter  case,  where  the  servant 
had,  after  executing  the  release,  and 
while  still  disabled,  been  placed,  at  his 
own  request,  on  his  employer's  pay  roll, 
and  received  his  wages,  the  court  re- 
M.  &  S.  Vol.  v.— 378. 


jected  the  contention  that,  by  thus  de- 
manding and  receiving  these  wages,  with 
the  knowledge  that  they  were  paid  in 
settlement  of  any  claim  for  damages 
which  he  might  have,  and  not  on  any 
other  account,  he  had,  as  a  matter  of 
law,  ratified  the  settlement,  and  was 
therefore  estopped  from  impeaching  it 
on  the  ground  of  fraud. 

1  Harrison  v.  Alabama  Midland  R. 
Co.  (1906)  144  Ala.  246,  40  So.  394,  6 
Ann.  C'as.  804;  Bramble  v.  Cvnoin/nati, 
F.  d-  8.  E.  R.  Co.  (1909)  132  Ky.  547. 
116  S.  W.  742:  LouisiHlle  &  N.  R.  Co.  v. 
McElroy  (1896)  100  Ky.  153,  37  S.  W. 
844;  Louisville  £  N.  R.  Co.  v.  Helm 
(1905)  121  Ky.  645,  89  S.  W.  709: 
Treadway  v.  Union  Buffalo  Mills  Co. 
(1909)  84  S.  C.  41,  65  S.  E.  934;  Con- 
rad V.  Keller  Brick  Co.  (1907)  31  Ohio 
C.  C.  700,  judgment  aflirmed  in  (1909) 
79  Ohio  St.  461,  87  N.  E.  1134:  Retzer 
V.  Jacob  Bold  Packing  Co.  (1894)  58 
Mo.   App.  264. 

In  Lumley  v.  Wabash  R.  Co.  (1895) 
71  Fed.  21,  the  court  refused  relief, 
although  the  servant's  failure  to  tender 
back  the  amount  received  was  caused 
by  his  poverty. 

In  Treadimy  v.  Union  Buffalo  Mills 
Co.    (1909)    84  S.  C.  41,  65  S.  E.  934, 
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rule  is  subject  to  an  exception  in  cases  where  the  ground  upon  which 
he  seeks  to  invalidate  it  is  that  its  execution  was  induced  by  a  mis- 
representation with  respect  to  the  contents  and  character  of  the  docu- 
ment in  quesion.*    'Not  does  the  rule  require  the  plaintiff  to  return 


where  the  consideration  expressed  in  the 
given  release  was  that  the  releasor  was 
to  receive  certain  sums  and  that  the 
bills  of  his  doctor  and  nurse  were  to  be 
paid,  a  tender  of  the  amount  paid  to  the 
releasor  himself,  and  an  offer  to  pay  the 
other  amounts  as  soon  as  ascertained 
from  the  employer's  agent,  who  had 
been  requested  to  furnish  information 
with  regard  to  them,  was  held  to  be 
sufficient. 

A  tender  of  the  amount  received  under 
the  settlement  is  sufficient ;  interest  from 
the  time  when  that  amount  was  received 
until  the  tender  was  made  need  not  be 
included.  Louismlle  &  N.  R.  Co.  v. 
Helm  (1905)  121  Ky.  645,  89  S.  W.  709. 

In  Darnley  v.  Canadian  P.  B.  Co. 
(1908)  14  B.  C.  15,  the  decision  pro- 
ceeded upon  the  ground  that  an  infant 
employee  who  tenders  back  the  consider- 
ation of  a  release  signed  by  him  may 
maintain  an  action  for  damages. 

As  to  the  necessity  of  restoring  the 
consideration  of  a  release  before  attack- 
ing its  validity,  see  generally  34  Cyc. 
1071  et  seq. 

2  In  Clewry  v.  Municipal  Electric 
Light  Co.  (1892)  47  N.  Y.  S.  R.  172,  19 
N.  Y.  Supp.  951,  affirmed  in  (1893)  139 
N.  Y.  643,  35  N.  E.  206,  where  the  em- 
ployee testified  that  the  money  in  ques- 
tion had  been  paid  to  him  as  wages,  and 
that  he  had  been  asked  to  sign  merely  a 
receipt  for  such  a  payment,  the  position 
taken  was  that  to  the  plea  based  upon 
the  existence  of  the  releasing  contract  it 
was  a  sufficient  answer  that,  under  the 
circumstances  shown,  there  was  no  such 
contract.  The  fraud  alleged  did  not 
consist  in  inducing  the  plaintiff  to  enter 
into  the  contract,  but  in  a  false  state- 
ment as  to  the  contents  of  the  paper 
signed.  The  plaintiff,  therefore,  was  not 
seeking  to  rescind  the  contract  which, 
according  to  his  testimony,  had  been 
made  with  him.  It  was  conceded  that 
if  the  plaintiff  had  admitted  the  com- 
promise, or  his  execution  of  the  release, 
but  had  claimed  that  he  had  been  in- 
duced to  make  the  compromise  by  fraud, 
duress,  or  imposition,  he  would  have 
been  bound  to  return  the  consideration 
received   before   he   could   maintain   his 


action.  But  his  position  was  absolute 
denial  that  any  such  compromise  had 
been  made. 

And  in  Herman  v.  P.  H.  Fitzgibhons 
Boiler  Go.  (1910)  136  App.  Div.  286, 
126  N.  Y.  Supp.  1074,  citing  the  Clean-y 
Case,  it  was  held  that  where  the  fraud, 
if  any,  consisted  in  procuring  the  serv- 
ant to  execute  an  instrument  of  the 
contents  of  which  he  was  ignorant,  and 
not  in  getting  his  consent  to  a  contract, 
he  was  not  required  to  return  the  money 
in  order  to  maintain  the  action. 

For  a,  case  in  which  similar  facts 
were  involved  and  a  similar  decision 
rendered,  see  St.  Louis,  I.  M.  &  8.  R. 
Go.  V.  Hamlright  (1908)  87  Ark.  614, 
113  S.  W.  803. 

In  McGill  V.  Louisville  &  N.  R.  Co. 
(1902)  114  Ky.  358,  70  S.  W.  1048, 
where  defendant  pleaded  payment  in 
full  under  a  compromise  agreement  set 
forth,  that  a  reply  that  this  payment 
was  the  same  as  that  admitted  in  the 
petition,  and  that  the  compromise  agree- 
ment was  signed  by  plaintiff  at  a  time 
when  he  could  not  read,  and  under  a 
false  representation  that  it  was  a  re- 
ceipt for  payment  only  for  drug  bill  and 
loss  of  time,  was  held  not  to  be  demur- 
rable for  failing  to  tender  repayment  of 
the  amount  received. 

In  Bramhle  v.  Cincinnati,  F.  &  8.  E. 
R.  Go.  (1909)  132  Ky.  547,  116  S.  W. 
742,  plaintiff  showed  by  his  pleadings 
and  evidence  that,  though  he  alleged  the 
release  to  be  fraudulent,  it  had  been 
stated  to  him  that  the  employing  com- 
pany had  insurance  on  its  employees, 
and  that  a  release  was  needed  to  obtain 
the  insurance  money,  and  that  they  did 
get  this  money  and  presented  it  to  him. 
Held,  that  a  tender  of  the  money  was 
not  a  condition  precedent  to  contesting 
the  release,  as  the  question  of  donation 
was  involved,  which,  if  the  evidence 
sustained  it,  was  for  the  jury.  The 
court  said :  "It  is  only  when  the  receipt 
is  assailed  upon  the  sole  ground  of 
fraud  and  misrepresentation  is  it  neces- 
sary that  the  money  received  under  the 
settlement  should  he  tendered.  If  the 
person  receiving  the  money  asserts  in 
an    appropriate    pleading    that    it    was 
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amounts  voluntarily  paid,  without  any  reference  to  the  contract  of 
settlement.^  Nor,  of  course,  has  the  rule  any  relevancy  in  a  case 
where  it  appears  that,  in  point  of  fact,  the  release  was  given  with- 
out any  consideration,*  or  that  the  injury  for  which  damages  are 
claimed  was  one  distinct  from  that  which  the  parties  had  in  con- 
templation when  the  settlement  was  made.' 

1938.  Employer's  performance  of  the  contract  of  settlement. — The 
cases  cited  below  turned  upon  the  question  whether  the  obligations 
undertaken  by  the  employer  in  consideration  of  his  being  released 
from  liability  had  been  duly  performed.^ 


received  by  him  for  any  other  purpose 
than  in  settlement  of  his  claim  for  dam- 
ages, and  that  the  receipt  given  was  ob- 
tained by  fraud  or  misrepresentation,  a 
tender  is  not  necessary."  Bramble  v. 
Cincinnati,  F.  &  H.  E.  R.  Co.  (1909)  132 
Ky.  547,  116  S.  W.  742,  745. 

See  also  Mullen  v.  Old  Colony  R.  Co. 
(1879)  127  Mass.  86,  34  Am.  Rep.  349, 
where  the  injured  person  was  not  a 
servant  of  the  defendant. 

In  O'WM  V.  LaJce  Superior  Iron  Co. 
(1886)  63  Mich.  690,  30  N.  W.  688, 
where  the  plaintiff,  an  illiterate  man, 
testified  that  he  had  signed  the  release 
in  question  under  the  impression  that 
it  was  merely  a  receipt  for  money  re- 
ceived out  of  a  relief  fund,  the  court 
said:  "This  fund,  by  the  terms  of  the 
address,  was  to  be  held  by  the  company. 
Nevertheless,  it  was  trust  money,  and 
did  not  belong  to  the  defendant  in  any 
other  capacity  than  as  trustee.  The 
moneys  paid  out  where  paid  in  the  same 
capacity.  This  suit  is  not  brought 
against  the  defendant  as  trustee  of  the 
fund,  nor  to  reach  the  fund  in  its  hands; 
and  if  the  jury  should  find  that  the 
agreement  set  up  in  bar  of  the  action, 
founded  on  defendant's  negligence,  was 
not  binding  on  plaintiff  by  reason  of 
fraud  or  mistake,  we  can  see  no  obliga- 
tion resting  upon  plaintiff  to  repay 
the  benefit  fund  before  bringing  action 
against  defendant."  Having  regard  to 
the  other  authorities,  it  is  clear  that 
the  broad  language  used  in  the  final 
clause  of  the  above  passage  must  be 
taken  as  being  applicable  merely  to  the 
particular  kind  of  fraud  involved;  viz., 
deception  with  respect  to  the  character 
of  the  document  signed. 

SSimeoU  v.  Derhy  Ruiier  Co.  (190S) 
81  Conn.  423,  71  Atl.  546  (wages  and 
hospital  expenses)  ;   Louisville  &  N.  R. 


Co.  V.  Helm  (1905)  121  Ky.  645,  89  S. 
W.  709  (expenses  of  treatment  at  a 
hospital  to  which  the  employee  had  been 
taken  without  any  request  on  his  part). 

*  Vindicator  Consol.  Gold  Min.  Co.  v. 
Firstlroolc  (1906)  36  Colo.  498,  86  Pac. 
313,  10  Ann.  Cas.  1108. 

s  Where  a  seaman,  on  a  whaling  voy- 
age, upon  his  discharge  in  a  foreign 
port,  signed  a  writing,  acknowledging 
that  he  had  received  a  certain  sum  in 
full  of  his  share  of  the  proceeds  of  the 
voyage,  and  relinquishing  all  claims 
against  the  owners,  master  and  officers, 
it  was  held,  that  the  relinquishment  was 
only  of  the  claim  for  which  he  had  re- 
ceived compensation,  and  not  of  claims 
for  personal  violence  committed  by  the 
master.  The  position  was  talcen  that 
if  such  a  receipt  were  ambiguous,  the 
ambiguity  was  not  to  the  prejudice  of 
the  seaman.  Payne  v.  Allen  (1855)  1 
Sprague,  304,  Fed.  Cas.  No.  10,855. 

1  Where  plaintiff,  while  in  defendant's 
employ  as  a  spare  brakeman,  was  in- 
jured, and,  on  recovery,  entered  into  a 
written  contract  whereby,  in  considera- 
tion of  his  re-employment  for  such  time 
as  his  services  and  conduct  should  be 
satisfactory,  he  released  all  claims  for 
damages,  the  term  "re-employment" 
means  the  same  service  in  which  he  was 
formerly  employed;  and  a  lay-off  be- 
cause of  a  change  in  the  trains,  which 
made  his  services  no  longer  needed,  was 
not  a  breach  of  the  contract.  8ax  v. 
Detroit,  0.  B.  &  M.  R.  Co.  (1902)  129 
Mich.   502,  89  N.  W.   368. 

Where  a  servant  executes  a  release 
to  the  master,  in  part  consideration  of 
being  retained  in  the  same  capacity  in 
the  master's  employ,  and  returns  to 
work  in  that  capacity,  but  afterwards 
voluntarily  accepts  other  work,  which  is 
less  remunerative,  and  retains  the  other 
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1939.  Effect  of  releases  with  regard  to  the  liability  of  third  persons. — 

a.  In  cases  where  the  third  person  was  the  sole  tort-feasor. — The 
extent  to  which  a  release  given  by  a  servant  to  his  employer  will 
operate  as  a  bar  to  his  recovery  of  damages  from  a  third  person  whose 
negligence  was  the  sole  efficient  cause  of  the  injury  in  question  will 

depend  upon  the  language  of  the  document.^ 

part  of  the   consideration  paid  by   the  In  Camden  Interstate  R.  Go.  v.  Lester 

master  for  the  release,  he  cannot  with-  (1909)    —  Ky.  — ,   118   S.  W.   268,   in 

draw  from  such  employment  and  main-  an   action   on   a   contract,   whereby  the 

tain  an  action   against  the  master  for  defendant  had  agreed  to  pay  the  plain- 

his  injuries.     Missouri,  K.  &  T.  R.  Co.  tiflf  a  stated  sum  daily  until  defendant's 

V.   Ghumlea    (1901)    —  Tex.   Civ.   App.  physician  certified  that  he  was  able  to 

— ,  61  S.  W.  524.  resume  work,  it  was  held  that  the  bur- 

An    employee    who    releases    his    em-  den  of  proving  that  a  certificate  given 

ployer    from    liability    for    injuries,    in  had  been  fraudulently  made  lay  on  the 

consideration  of  pennanent  employment,  plaintiff,    and   that   evidence    regarding 

cannot  recover  for  breach  of  such  con-  the  extent  of  plaintiff's  injuries  and  his 

tract,   where   an   appointment   is   given  condition  when  the  certificate  was  given 

him  to  a  position  within  the  contract,  was   admissible   on  the   issue   of  fraud, 

and  he  refuses  to  accept  it.     The  mere  l  In    Chapman    v.    Pittsburg    R.    Co. 

fact   that   notice    of    such   appointment  (1905)  140  Fed.  784,  affirmed  in  (1906) 

was   delayed   one   day   will   not   excuse  76  C.  C.  A.  418,  145  Fed.  886,  the  plain- 

his  refusal.     Chicago,  B.   &   Q.  R.   Co.  tiff,  while  engaged  in  his   duties  upon 

V.  Cochran    (1894)   42  Neb.  531,  60  N.  the  top  of  a  train  of  freight  cars,  was 

W.  894.  thrown  off  by  striking  against  a  trolley 

In  SzymoMski  v.  Chapman  (1899)  45  wire  across  the  track,  placed  by  defend- 
App.  Div.  369,  61  N.  Y.  Supp.  310,  there  ant,  a  street  railroad  company,  at  an 
was  evidence  tending  to  prove  that  when  unsafe  distance  above  the  railroad 
or  after  the  agreement  was  signed,  the  tracks.  Plaintiff  was  a  member  of  the 
representative  of  the  defendants  agreed  railroad  company's  relief  department, 
that,  as  soon  as  the  plaintiff  was  suffi-  and  on  receiving  benefits  from  such  fund 
ciently  recovered  from  his  injuries,  the  on  account  of  his  injury  signed  a  re- 
defendants  would  give  him  employment,  lease  to  the  company  of  liability  there- 
and  that  they  afterwards  neglected  to  for,  as  required  by  the  terms  of  his 
perform  that  agreement,  but  there  was  contract.  Held,  that  such  release  did 
nothing  to  show  that  the  defendants  not  operate  to  discharge  the  defendant 
practised  any  fraud  upon  the  plaintiff  from  liability,  since  it  was  not  a  joint 
when  he  signed  the  release  in  question,  tort-feasor  with  the  railroad  company, 
Held,  that  the  fact  of  the  defendants'  but  its  acts  of  negligence,  if  any,  which 
having  failed  to  perform  that  part  of  rendered  it  liable  to  plaintiff,  were 
the  agreement  by  which  they  promised  separate  and  distinct, 
to  give  the  plaintiff  employment  was  In  El  Paso  &  8.  R.  Co.  v.  Darr  (1906) 
not  of  itself  a  sufficient  ground  for  set-  —  Tex.  Civ.  App.  — ,  93  S.  W.  166,  the 
ting  aside  the  settlement,  but  that,  if  agreement,  which  purported  to  be  in 
the  jury  should  find  that  the  defendants  consideration  of  $500,  recited  that  it 
had  agreed  to  furnish  work  as  a  part  should  "in  no  wise  affect  any  claim" 
of  the  consideration  for  the  settlement  which  the  servant  might  have  against 
of  the  plaintiff's  claim  against  them,  the  third  person.  Parol  evidence  showed 
the  plaintiff  couldl  recover  in  a  proper  that  the  employee  never  claimed  that 
action  such  damages  as  he  had  sustained  the  employer  was  liable,  and  that  the 
by  their  failure  to  perform  that  agree-  employer  gave  the  employee  the  .$500 
™ent.  as   a  gratuity.     Held,  that  the   release 

To  the  same  effect,  Maloney  v.  Hudson  did  not  estop  the  employee  from  recover- 

Mver  Water  Power  Co.  (1909)  133  App.  ing  from  the  third   person   for  the  in- 

Div.  499,  117  N.  Y.  Supp.  601 ;  See  also  juries    sustained,    but   that   the    money 

Amerioan  Car  &  Foundry  Co.  v.  fSmock  was  a  part  payment  for  the  injury,  and 

(1910)   —  Ind.  App.  — ,  91  N.  E.  749.  consequently  that  the  third  person]  when 
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h.  In  cases  ivhere  the  master  and  the  third  person  were  joint 
tort-feasors. — The  general  rule,  that  an  accord  and  satisfaction  by 
one  wrongdoer  for  the  whole  injury  discharges  all  the  wrongdoers,* 
has  been  applied  in  some  cases  in  which  the  complaining  party  was 
a  servant.*  It  has  been  held,  however,  that  where  a  servant  sustains 
an  injury  through  the  concurrent  negligence  of  his  employer  and 
a  third  person,  the  latter  is  not,  discharged  from  liability  by  a  merely 
partial  satisfaction  made  by  the  former,  which  was  neither  intended 
as  a  settlement  in  full,  nor  received  as  full  compensation.  In  this 
point  of  view,  the  partial  satisfaction  made  by  the  master  at  most 
entitles  the  third  person  to  a  credit  in  respect  of  the  amount  paid 
to  the  servant.* 


sued,  was  entitled  to  the  benefit  thereof 
in  reduction  of  damages. 

2  Addison,  Torts,  8th  ed.  118;  24  Am. 
&  Eng.  Enc.  Law,  306. 

3  Huhbard  v.  St.  Louis  &  M.  River 
B.  Co.  (1903)  173  Mo.  249,  72  S.  W. 
1073  (release  of  express  company  by 
servant  injured  by  collision  with  street 
ear  company,  caused  partly  by  the  neg- 
ligence of  the  latter  company  and  partly 
by  the  negligence  of  a  fellow  servant  of 
the  injured  person, — held  to  be  a  good 
defense  to  an  action  against  the  street 
car  company,  although  the  express  com- 
pany was  exempt  from  liability  by 
leason  of  the  doctrine  of  coservice)  ; 
Leddy  v.  Bwrney  ( 1885 )  139  Mass.  394, 
2  N.  E.  107  (release  of  employer  by 
servant  whose  injuries  were  caused  by 
the  negligence  of  the  employer's  super- 


intendent, held  to  be  a  bar  to  an  action 
against  the  superintendent)  ;  Horgan 
v.  Boston  Elev.  B.  Co.  (1911)  208  Mass. 
287,  94  N.  E.  386  (release  of  special 
police  officer  who  is  a  servant  of  a 
carrier,  from  liability  for  false  arrest, 
also  releases  the  carrier)  ;  Sircey  v. 
Hems  Bees'  Sons  (1911)  155  N.  C.  290, 
71  S.  E.  310  (release  of  master  releases 
master's  joint  tort-feasor). 

*  Bailey  v.  Delta  Electric  Light,  P. 
&  Mfg.  Co.  (]905)  86  Miss.  634,  38 
So.  354.  In  this  case  the  court  declined 
to  follow  the  decisions  to  the  effect  that 
any  release  of  one  of  two  or  more  joint 
tort-feasors  absolves  the  others.  It  was 
conceded  that  such  absolution  would 
result  from  full  satisfaction  by  one  of 
the  tort-feasors. 


CHAPTER  LXXXIV. 

WHAT   EMPLOYEES   ARE    WITHIN   THE   PURVIEW   OF   STATUTES   RE- 
GARDING THE  OBLIGATIONS  OF  MASTERS  TO  THEIR  SERVANTS. 

1940.  Introductory. 

A.  Scope  op  the  statutes  considered  with  reference  to  the  meanino  op  the 

EXPRESSIONS   USED  TO   DESIGNATE  THE   EMPLOYEES    TO   WHICH  THBTT 
ABE  APPLICABLE. 

1941.  Scope  as  dependent  upon  the  character  of  the  service  rendered. 

1942.  Employees  entitled  to  a  preference  under  the  English  and  Colonial 

■bankruptcy  and  insolvency  acts. 

a.  Scope  of  acts  as  indicated  by  the  reasons  for  allowing  the  pref- 
erence. 

6.  Footing  on  which  these  acts  are  to  be  construed. 

c.  Meaning  attached  to  the  specific  expressions  used  to  designate 

the  preferred  classes  of  employees. 

d.  Scope  of  statutes  considered  with  reference  to  the  character  of 

the  remuneration. 

e.  Preference  as  dependent  upon  the  fact  of  the  employer's  being 

a  trader. 
/.  Scotch  act  of  sederunt,  1779. 

1943.  — under  the  United  States  bankruptcy  acts. 

u..  Reasons  for  allowing  the  preference. 

6.  Footing  upon  which  these  acts  are  to  be  construed. 

V.  Meaning  attached  to  the  specific  expressions  used  to  designate 

the  preferred  classes  of  employees. 
d.  Scope  of  act  considered  with  reference  to  the  character  of  the 

remuneration. 

1944.  —under  other  American  statutes  giving  a  priority  to  claims  for 

wages.     Generally. 
a.  Scope  of  the   statutes  as   indicated  by  the   reasons   for   their 

enactment. 
&.  Upon  what  footing  they  are  construed. 

c.  Scope  of  statutes  considered  with  reference  to  the  character  of 

the  remuneration. 

d.  — to  the  fact  that  the  employer  is  or  is  not  a  corporation. 

e.  — to  the  exhaustive  character  of  the  enumeration  of  the  pre- 

ferred classes  of  employees. 

f.  Duration  of  the  contract  as  an  element. 
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g.  Preference   of  employees   of  corporations  who  are   also  stock- 
holders. 
h.  Preference  of  employees  of  receivers  of  insolvent  estates. 

1945.  Same  subject,  scope  of  the  term  "laborer.'' 

a.  Generally. 

6.  Applicability  of  term  to  supervising  employees  of  the  higher 
grades. 

o.  Applicability  of  term  to  supervising  employees  of  the  lower 
grades.  , 

d.  Occasional  performance  of  manual  labor;  differentiating  im- 
port of. 

1946.  — of  other  single  terms  primarily  imputing  manual  work. 

o.  "Workmen." 
6.  "Mechanics." 

c.  "Operatives." 

d.  "Persons  performing  labor  as  operatives." 

e.  "Farm   laborers." 

1947.  — of  groups  of  terms  importing  manual  work. 

a.  All  persons  doing  any  "work  or  labor." 
&.  "Mechanics   and  laborers." 
o.  "Mechanics,  workmen,  and  laborers." 
d.  "Mechanics,  laborers,  and  operatives." 

1948.  — of  groups  of  terms  partly  importing  manual  work. 

a.  "Laborers  or  servants." 

6.  "All  persons  doing  labor  or  service  of  whatever  kind." 

c.  "Laborers  and  employees." 

d.  "Laborers,  servants,  and  employees." 

e.  "Employees  and  other  operatives." 

f.  "Employees,  operatives,  and  laborers." 

g.  "Employee,  laborer,  or  other  person  who  may  aid  by  his  labor, 

etc." 

1949.  — of  words,   single  or  grouped,  not  specifically   importing  manual 

work. 
a.  "Employees." 
6.  "Clerks." 

c.  "Clerks,   servants,   and  employees." 

d.  "Bookkeepers,  clerks,  agents,  reporters,  and  other  employees." 

1950.  Employees  within  the  scope  of   statutes  granting  a  preference   to 

wages  in  the  administration  of  decedent's  estates. 

a.  Scope  of  statutes  as  indicated  by  the  reasons  for  their  enact- 
ment. 

6.  On   what  footing  construed. 

c.  Classes  of  employees  covered  by  the  word  "servants." 

1951.  Persons  entitled  to  privileges  under  statutory  provisions  in  civil 

law  jurisdictions.     Louisiana. 
a.  Scope  of  provisions  as  indicated  by  the  reasons  for  allowing 

the  preference. 
i.  Footing  on  which  these  provisions  are  construed. 
c.  Meaning  attached  to  specific  terms. 
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1952.  —Quebec. 

a.  Footing  on   which   the  enactments   in   this   province   are  con- 
strued. 
6.  Meaning  attached  to  specific  terms. 

1953.  Employees   within   the   purview   of   statutes   imposing   upon   share- 

liolders  in  companies  a  personal  liability  for  wages. 
a.  Scope   of   statutes,   as   indicated  by   the  reasons   for   enacting 

them. 
6.  Rule  of  construction  applied  in  determining  the  scope  of  these 

statutes. 

1954.  Same  subject.     Construction  of  specific  words  and  phrases. 

a.  "Laborers." 

6.  "Laborers  and  operatives." 

c.  "Laborers  and  servants." 

d.  "Laborers,  servants,  and  apprentices,"  and  "laborers,  servants,. 

or  employees  other  than  contractors." 

e.  "Laborers,   servants,   apprentices,   and  employees.'' 
/.  "Laborers,  servants,  or  clerks." 

g.  "Laborers,  servants,  clerks,  and  operatives." 
h.  "Clerks,  servants,  and  laborers." 

1955.  Employees  within  the  purview  of  statutes  which  render  directors  of 

companies  personally  liable  for  wages. 

1956.  — of  statutes  imposing  upon  principal  employers  liabilities  for  the 

wages  of  persons  performing  labor  for  contractors. 
a.  Footing  upon  which  these  statutes  are  construed. 
i&.  Employees  entitled  to  sue  as  "laborers." 
0.  — as  "workmen." 

1957.  — of  statutes  affecting  the  exemption  of  wages.     Construction  gen- 

erally. 

1958.  Same.      Statutes.      Scope   of   terms,   single   or  grouped,    importing 

manual  work. 
a.  "Laborers." 

6.  "Mechanics  and  other  laboring  men." 
0.  "Journeymen,  mechanics,  and  day  laborers." 

1959.  Same.     Statutes.    Scope  of  groups  of  terms  partly  importing  manu- 

al work. 
a.  "Laborers  and  employees." 
6.  "Laborer  or  other  employee." 

c.  "Laborer  or  any  person  in  public  or  private  employment." 

d.  "Servant,  laborer,  or  workman." 

e.  "Mechanic,  workman,  laborer,  servant,  clerk,  or  employee." 

1960.  Same  statutes.     Applicability  to  public  employees. 

1961.  Same  statutes.     Applicability  to  seamen. 

1962.  — of  statutes  permitting  claims  for  wages  to  be  enforced  against  ex- 

empt property. 
a.  Claims  or  debts  for  "labor." 
6.  "Laborer  or  servant." 

c.  "Laborers  or  mechanics." 

d.  "Laborer,  mechanic,  and  clerk." 
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1962a.  — of  the  truck  acts  and  other  statutes  designed  to  secure  the  pay- 
ment of  the  full  amount  of  the  wages. 
a.  English  acts. 
6.  American  acts. 

1963.  — of  statutes  regulating  the  times  at  which  wages  are  to  he  paid. 

1964.  — of  statutes  affecting  the  rights  of  discharged  servants. 

1965.  — of  statutes  regulating  the  hours  of  work. 

a.  Public  work. 
6.  Private  work. 

1966.  — of  statutes  enabling  servants  to  recover  attorneys'  fees  in  suits  for 

wages. 
J  1967.    — of  statutes  relating  to  the  place  where  wages  are  to  be  paid. 

1968.  English  employers  and  workmen  act  1875,  and  earlier  statutes  of 

a,  similar  character.     Employers'  liability  act  1880.     Truck 

acts. 
a.  Generally. 
6.  "Domestic  or  menial  servant." 

c.  "Laborer." 

d.  "Servant  in  husbandry." 

e.  "Journeyman." 
/.  "Artificer." 

g.  "Handicraftsman." 

h.  "JMiner." 

i.  Persons  "otherwise  engaged  in  manual  labor." 

j.  "Working  under  a  contract  with  an  employer.'' 

k.  Application  of  the  rule  of  ejusdem  generis. 

1969.  Colonial  master  and  servant  acts. 

a.  Quebec. 

6.  New  South  Wales. 

c.  Victoria. 

1970.  — of  statutes  relating  to  the  liability  of  employers  for  injuries  re- 

ceived by  servants. 
a.  English  enactments. 
B.  American  enactments. 

c.  Canadian  enactments. 

d.  Australian  enactments. 

1971.  — of  statutes  prohibiting  Sunday  work. 

B.  Scope  of  the  statutes  as  dependent  upon  the  existence  of  the  kelation- 
SHip  of  masteb  and  servant  between  the  claimant  and  the 

PEKSON   FOK    whom   THE   GIVBaj    WOKK   WAS   rEEFORMED. 

1972.  Statutes  usually  deemed  to  be  applicable  only  to  persons  hired  as 

servants. 

1973.  Circumstances  bearing  upon  the  nature  of  the  relation  between  the 

parties  in  question. 
a.  Generally. 
&.  Performance  of  stipulated  work  wholly  or  partially  with  the 

assistance  of  others. 

1974.  Statutes  usually  deemed  to  be  applicable  only  to  the  immediate  em- 

ployers of  the  persons  for  whose  benefit  they  are  enacted. 

1975.  Servants  not  within  statutes  creating  possessory  liens. 
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1940.  Introductory. — The  decisions  regarding  the  construction  of 
the  clauses  by  which  the  scope  of  the  statutes  of  this  description  in 
respect  of  persons  is  defined  are  extremely  conflicting.  This  re- 
mark is  applicable  even  to  the  groups  of  cases  in  which  statutes  di- 
rected to  the  same  general  objects  are  under  construction;  and  the 
antagonism  is  of  course  more  pronounced  if  those  of  a  dissimilar, 
as  well  as  those  of  a  similar,  type  are  included  in  the  comparison. 
Under  these  circumstances  it  is  apprehended  that  the  preferable 
method  of  dealing  with  the  subject  is  to  take  up  each  of  the  enact- 
ments seriatim,  and  show  what  construction  has  been  placed  upon  it. 
But  it  will  be  advisable  in  the  first  place  to  specify  the  various  rules 
of  statutory  construction  and  other  elements  which  are  treated  as 
determinative  considerations  in  cases  of  the  kind  with  which  we 
have  to  deal. 

(1)  The  rule  that  the  words  used  in  a  statute  are  to  be  taken  in 
their  ordinary  sense. 

(2)  The  rule  that  "general  words  are  to  be  restricted  to  the  same 
genus  as  the  specific  words  which  precede  them."  ^ 

(3)  The  kindred  rule  which  is  summed  up  in  the  phrase,  Noscitur 
a  sociis? 

(4)  The  rule  that  "each  word  used  in  an  enumeration  of  several 
classes  or  things  is  presumed  to  have  been  used  to  express  a  distinct 
and  different  idea."  '  It  is  obvious  that  the  operation  of  the  rule  is, 
generally  speaking,  directly  antagonistic  to  that  of  the  two  mentioned 

1  Willes,   J.,   in   Fenwick   v.    Schmalz  general."     Maxwell,   Stat.   4th   ed.   491. 

(1868)   L.  R.  3  C.  P.  313,  316.  (§  400  in  Endlich's  adaptation  of  this 

"The  general  word  which  follows  par-  treatise).     This  statement  was  adopted 

ticular  and  specific  words  of  the  same  in  Re  Stryker    (1899)    158  N.   Y.   526, 

nature  as  itself  takes  its  meaning  from  70   Am.   St.   Rep.   489,   53   N.   E.   525; 

them,  and  is  presumed  to  be  restricted  Wakefield   v.   Fargo    (1882)    90   N.    Y. 

to    the    same    genus    as    those   words."  213. 

Maxwell,   Stat.   4th  ed.   p.   499    (§   405  ^  Palmer   v.    Van    Santvoord    (1897) 

in  Endlich's  adaptation  of  this  work).  153  N.  Y.  612,  38  L.R.A.  402,  47  N.  E. 

"When   there   are  general   words  fol-  915. 

lowing    particular    and    specific    words.  Another  case  in  which  the  court  pro- 

the  former  must  be  confined  to  things  ceeded  upon   the  principle  that   an   in- 

of  the  same  kind."     Sutherland,   Stat,  tention  on  the  part  of  the  legislature  to 

Constr.  §  268.  enlarge  the  scope  of  the  statute  in  ques- 

8  "When  two  or  more  words,  suscep-  tion  was   to  be   inferred   from  the   ad- 

tible  of  analogous  meaning,  are  coupled  dition   of   another   descriptive   term    to 

together     .     .     .     [they]  are  understood  those  used  in  the  context  is  Gonlee  Lwm- 

to  be  used  in  their  cognate  sense.    They  ber   Co.   v.   Ripon  Lumber  &   Mfg.   Co. 

take,  as  it  were,  their  color  from  each  (1886)   66  Wis.  481,  29  N.  W.  285   (see 

other ;  that  is,  the  more  general  is  re-  §   1948,  note  15 ) . 
stricted  to  a  sense  analogous  to  the  less 


§  1940]  EMPLOYEES  TO  WHOM  THE  STATUTES  APPLY.  C043 

in  the  preceding  paragraphs.  In  fact,  as  will  be  shown  hereafter, 
its  application  to  the  concrete  facts  involved  in  the  ~Sew  York  case 
cited  has  produced  an  embarrassing  conflict  of  authorities  in  that 
state.     See  §  1948,  /,  post. 

(5)  The  footing  upon  which  the  statute  in  question  should  be  con- 
strued, whether  strictly  or  liberally.  The  diverse  views  entertained 
on  this  point  by  the  American  courts  have  been  a  fruitful  source 
of  inconsistency.     See  especially  §§  1944,  b,  and  1953,  h,  post. 

(6)  The  objects  which  it  may  be  supposed  that  an  enactment  of 
the  kind  under  consideration  was  intended  to  subserve.  Under  this 
head,  particular  reference  may  be  made  to  the  numerous  cases  in 
which  it  has  been  declared  that  the  inducing  motive  which  has 
prompted  the  enactment  of  the  various  statutes  which  confer  ex- 
traordinary privileges  in  respect  either  to  the  recovery  of  earnings 
from  employers,  or  the  exemption  of  those  earnings  from  the  de- 
mands of  creditors,  has  been  the  desire  of  the  legislatures  to  afford  a 
special  protection  to  those  classes  of  employees  to  whom  the  non- 
payment or  seizure  of  their  remuneration  causes  the  greatest  hard- 
ships.    See  §§  1942,  a,  1943,  a,  1944,  a,  1950,  a,  1951,  a,  1953,  a. 

(Y)  The  previous  course  of  legislation  in  the  same  country  or 
state.  The  fact  that  the  language  of  a  provision  is  broader  and  more 
comprehensive  than  an  earlier  enactment  in  pari  materia  may  some- 
times be  a  sufficient  reason  for  holding  the  latter  to  be  applicable 
to  classes  of  employees  which  were  not  within  the  purview  of  the 
former.*  It  is  obvious  that  a  court  which  delas  with  a  case  from 
this  standpoint  may  conceivably  be  led  to  conclusions  different  from 
those  which  might  have  been  reached  if  the  later  statute  stood  alone. 

(8)  The  term  by  which  the  remuneration  which  is  the  subject- 
matter  of  the  statute  is  described.  As  will  be  shown  in  §§  1944,  c, 
1955,  1957,  the  use  of  the  word  "wages"  alone  is  regarded  as  an 
element  which  is  indicative  of  an  intention  on  the  part  of  the  legis- 
lature to  exclude  from  the  purview  of  the  statute  those  descriptions 
of  employees  who  are  ordinarily  spoken  of  as  being  in  the  receipt  of 
"salaries." 

4  See    for  example,  Weise  v.  Butlwnd  case    illustrates    the    conclusion    -which 

(1894)'  71   Miss.  933,   15   So.   38.     See  may  be  indicated  by  the  course  of  legis- 

also  the  extract  from  the  opinion  of  the  lation,  both  as  a  fax!tor  which  justifies 

court  in  Weatheriy  v.  Saxony  Woolen  an    enlarged    construction,    and    as    a 

Co.  (1894)  N.  J.  Eq.  — ,  29  Atl.  326,  factor  which  operates  restrictively. 

§  1948,  6,  post.     The  argument  in  that 
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A.  Scope  of  the  statutes  considered  with  befeeence  to  the 

MEANING  OF  THE  EXPRESSIONS  USED  TO  DESIGNATE  THE  EMPLOYEES 
TO  WHICH  THEY  ARE  APPLICABLE. 


1941.  Scope  as  dependent  upon  the  character  of  the  service  rendered. — 

In  every  case  in  which  an  employee  is  seeking  to  enforce  a  statutory 
right,  or  in  which  his  liability  for  the  nonperformance  of  a  statutory 
obligation  is  involved,  there  is  a  preliminary  question  to  be  determ- 
ined: viz.,  whether  the  occupation  in  respect  of  which  his  contract 
of  hiring  was  made,  or  the  particular  work  in  which  he  was  engaged 
at  the  time  to  which  the  alleged  cause  of  action  has  reference,  is 
within  the  purview  of  the  enactment  relied  upon.^  It  is  obvious 
that,  unless  this  question  can  be  answered  in  the  affirmative,  the 
action  cannot  be  maintained,  even  though  the  services  rendered  by 
him  may  have  been  of  such  a  quality  as  to  bring  him  within  the 
scope  of  the  descriptive  expressions  used  by  the  legislature.* 


1  In  McDamel  v.  Osborn  (1904)  — 
Ind.  App.  — ,  72  N.  E.  601,  the  com- 
plaint was  held  to  be  demurrable,  for 
the  reason  that  the  allegations  did  not 
show  that  the  claimant's  labor  had  been 
performed  in  connection  with  the  busi- 
ness in  which  the  insolvent  employer 
was  engaged. 

2  (a)  Enactments  applicable  to  "em- 
ployees" generally. — By  §  2  of  New  York 
Laws  1897,  chap.  415  (labor  law),  it  is 
declared  that  the  term  "employee" 
"shall  be  taken  to  mean  a  mechanic, 
workingman,  or  laborer"  who  works  for 
another  for  hire.  In  People  ex  rel. 
Sioeeney  v.  Sturgis  (1903)  78  App.  Div. 
460,  79  N.  Y.  Supp.  969,  it  was  held 
that  firemen  were  not  within  the  pur- 
view of  the  act,  as  it  was  not  applicable 
to  persons  who  hold  municipal  positions 
which  are  included  in  the  classified 
lists  of  the  Civil  Service  Law,  who  re- 
ceive salaries,  not  wages,  and  who  enjoy 
rights  and  privileges  which  differentiate 
them  from  laborers. 

(b)  Enactments  relative  to  more 
than  one  kind,  of  occupation. — In  Schil- 
ling V.  Garter  (1886)  35  Minn.  287,  28 
N.  W.  658,  it  was  held  that  farm  labor- 
ers were  not  within  a  statute  for  the 
protection  of  "mechanics,  laborers,  and 
others,"  the  decision  being  based  upon 
the  ground  that  the  context  clearly  in- 
dicated that  only  employees  connected 
with     "works,     manufactory,     or     busi- 


ness," were  within  the  province  of  the 
enactment. 

The  following  decisions  were  rendered 
with  relation  to  the  Pennsylvania  act 
of  April  9,  1872,  and  its  supplements: 

The  act  of  1872  specified  as  the  classes 
of  employees  entitled  to  a  preference, 
"miners,  mechanics,  laborers,  and 
clerks,"  but  provided  in  efi'ect  that  the 
employer  must  have  been  engaged  in 
conducting  "works,  mines,  manufactory, 
or  other  business."  It  was  held  under 
this  act  that  only  those  employed  in 
industries  of  the  same  character  as  those 
specifically  enumerated  were  entitled  to 
the  benefit  of  the  statute.  Sullivan's 
Appeal  (1874)  77  Pa.  107;  Allen's  Ap- 
peal (1875)  81  *Pa.  303;  Pardee's  Ap- 
peal (1882)  100  Pa.  408;  Solms's  Estate 
(1876)  13  Phila.  539  (farm  laborers 
not  entitled  to  preference).  Many  cases 
were  decided  on  this  footing  by  courts 
of  first  instance. 

By  the  act  of  June  13,  1883,  a  large 
number  of  additional  classes  of  em- 
ployees were  specified  as  being  entitled 
to  a  preference;  but  the  words  of  the 
earlier  act  in  respect  of  the  business 
of  the  employer  were  repeated  without 
change. 

In  Sproul  V.  Murray  (1893)  156  Pa. 
293,  27  Atl.  302,  the  court  took  the 
position  that  although  some  of  these 
additional  classes  were  not  correlated 
to  any  of  the  specified  classes  of  em- 
ployees, the  doctrine  of  ejusdem  generis 
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wanted  for  the  purpose  of  harmonizing 
the  clauses  of  the  statute  yields  suffi- 
ciently to  permit  such  an  extension  of 
the  general  words  "or  other  business" 
as  would  comprehend  the  corresponding 
classes  of  employees.  Before  this  de- 
cision was  rendered  there  had  been  much 
conflict  of  opinion  in  the  lower  courts 
with  regard  to  the  question  of  construc- 
tion  thus   presented. 

By  the  act  of  May  12,  1891,  all  limi- 
tations as  to  business  of  the  employer 
and  places  of  employment  were  removed 
with  respect  to  the  specific  classes  of 
employees  enumerated  in  the  act. 
James  Rees  &  Sons  Go.  v.  Hulvngs 
(1899)  9  Pa.  Super.  Ct.  265:  Strang 
V.  Adams  (1893)   16  Pa.  Co.  Ct.  21. 

In  Pfaender  v.  Hoffman  (1877)  4  W. 
N.  C.  171,  a  skilled  florist  was  held  not 
to  be  within  the  descriptive  clause,  "any 
miner,  mechanic,  laborer,  or  clerk."  The 
ratio  decidendi  was  that  the  statute  was 
confined  by  its  express  terms  to  the 
employees  of  the  owners  or  lessees  of 
"works,  mines,  manufactories,"  or  other 
industries  ejusdem,  generis. 

This  is  also  the  explanation  of  the 
decisions  to  the  effect  that  the  term 
^'laborer,"  as  used  in  the  statute,  does 
not  include  a  hotel  cook  (Sullivan's  Ap- 
peal [1874]  77  Pa.  107;  Allen's  Appeal 
[1875]  81  *Pa.  303)  ;  nor  a  professional 
baseball  player  {Kaercher  v.  SulUvan 
[1884]    2    Chester    Co.    Rep.   461). 

A  bone  boiling  and  soap-making  estab- 
lishment is  a  "manufactory"  within  this 
act.  Walker's  Appeal  (1886)  1  Sadler 
(Pa.)  295,  2  Atl.  857. 

For  decisions  of  lower  courts  in  which 
this  act  was  construed,  see  Halifax  Bank 
V.   Ghristman  Bros.    (1876)    2   Pearson 

(Pa.)    246:    Vlrich  v.  Feaser   ( )    2 

Lane.  L.  Rev.  25 ;  Burge  v.  Comerer 
(1888)  5  Pa.  Co.  Ct.  5;  Teets  v.  Teets 
<1876)  6  Luzerne  Leg.  Reg.  19;  Alleti's 
Estate    (1892)    2  Pa.  Dist.  E.  87. 

Work  done  on  the  surface  of  the 
ground  in  obtaining  mineral  has  been 
held  to  be  "mining."  and  the  men  who 
do  it  "miners,"  within  this  act.  Taylor 
V.  Smith  (1876)  1  Chester  Co.  Rep. 
106. 

It  has  been  held  that  a  millwright 
employed  by  a  mill  furnishing  company 
to  install  the  company's  machinery  at 
different  places  is  entitled  to  a  pref- 
erence under  the  act  of  1891,  although 
none  of  his  work  was  done  at  the  mill. 
Egleston  v.  Levan  (1894)  11  Lane.  L. 
Rev.  316. 


The  phrase,  "clerks  employed  in  stores 
and  elsewhere,"  is  held  not  to  embrace 
a  traveling  salesman  paid  by  commis- 
sion. Mulholland  v.  Wood  (1895)  166 
Pa.  486,  31  Atl.  248. 

That  a  man  engaged  in  soliciting 
orders  for,  and  selling  the  products  of, 
a  mine  on  commission,  was  not  a 
"miner,"  was  held  in  Willauer's  Estate 

(1882)  1  Chester  Co.  Rep.  533. 

A  girl  employed  in  a  "concert  saloon" 
was  held  not  to  be  within  the  descrip- 
tion, "any  servant  girl  at  hotels  .  .  . 
restaurants     .     .  or  any  other  serv- 

ant and  helper  in  and  about  said  houses 
of  entertainment."     Cleveland  v.  O'Neil 

(1883)  4  C.  P.  Rep.  148. 

But  in  Weaver  v.  Wheaton  (1886) 
2  Pa.  Co.  Ct.  428,  a  bartender  in  a 
hotel  was  allowed  a  priority  under  this 
clause. 

The  general  doctrine  has  also  been 
adopted  that  this  act  contemplates  a 
business  that  is  "complete  and  independ- 
ent, and  of  a  fixed  and  permanent  char- 
acter, as  opposed  to  a  temporary  em- 
ployment that  is  merely  incidental  to 
a  particular  branch  of  business."  The 
decisions  from  this  standpoint  are  as 
follows:  Pardee's  Appeal  (1882)  100 
Pa.  408  (cutting  saw  logs  and  driving 
them  on  a  stream  to  the  place  of  manu- 
facture, not  a  "business"  within  the 
act)  ;  Llewellyn's  Appeal  (1883)  103 
Pa.  458  (mechanics  and  laborers,  whose 
services  were  rendered  in  the  repair 
and  equipment  of  a  plant  preparatory 
to  the  production  of  pig  iron,  held  to 
be  not  entitled  to  a  preference  out  of 
the  property  of  the  manufacturer)  ; 
Wolf  V.  Kr'ick  (1895)  17  Pa.  Co.  Ct. 
118  (person  who  performed  labor  in  the 
equipment  of  a  manufactory  under  the 
employment  of  the  persons  who  proposed 
to  carry  on  the  manufacturing  business 
held  not  to  be  entitled  to  a  preference 
out  of  the  assets  of  such  persons)  ; 
Pacific  Guano  Co.  v.  Kuhns  (1898)  7 
Pa.  Dist.  R.  531  (preference  not  avail- 
able to  the  employees  of  a  log  jobber, 
or  of  a  railroad  or  building  contractor). 

In  Thompson's  Appeal,  it  was  laid 
down  in  general  terms  that  the  lien  can- 
not be  asserted  unless  the  evidence 
shows  that  the  given  services  were 
rendered  in  and  about  the  business  in 
which  the  debtor  was  engaged,  or  in 
and  about  the  property  from  the  sale 
of  which  the  fund  for  distribution  arose. 
Accordingly,  as  it  appeared  that  the 
employer  was   engaged   in   the  business 
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of  refining  oil,  and  the  subject-matter  of 
bis  assignment  for  tbe  benefit  of  his 
creditors  -was  the  land  and  buildings 
used  in  connection  with  that  business, 
the  wages  of  the  claimant,  a  man  en- 
gaged by  the  month  to  haul  stone  in  a 
wagon,  were  held  not  to  be  entitled  to 
a  preference.  CMlds's  Estate  (1890) 
135  Pa.  214,  19  Atl.  897. 

In  Qihbs  &  8.  Mfg.  Co.'s  Appeal 
(1882)  100  Pa.  528,  it  was  held  that 
the  employees  of  a  man  who  undertook 
the  drilling  of  oil  wells  were  not  work- 
ing for  a  "contractor,"  as  that  word  is 
construed  in  the  original  act  of  April 
9,  1872.  The  position  of  the  court  was 
that  this  word,  as  used,  is  applicable 
only  to  persons  employed  by  the  owner 
or  lessee  of  the  mine  or  works  to  pro- 
duce the  mineral  or  the  article  manu- 
factured, as  the  case  may  be,  and  "does 
not  embrace  those  who  undertake  to  per- 
form some  special  service  in  the  con- 
struction of  works,  or  the  opening  of 
mines  preparatory  to  their  being  oper- 
ated." But  it  is  perhaps  open  to  doubt 
whether  a  similar  construction  would 
be  placed  upon  a  provision  in  which 
phraseology  of  a  less  special  character 
was  employed. 

(c)  Enactments  relative  to  marvufac- 
turing  and  other  productive  work. — 
Under  the  Kentucky  enactment  ( Stat. 
1894,  §  2487)  which  gives  to  employees 
of  "manufacturing  establishments"  a 
lien  upon  such  property  and  effects 
as  may  have  been  involved  in  the  busi- 
ness, an  employee  is  not  entitled  to  a 
lien  for  services  rendered  outside  of  the 
manufacturing  establishment.  Winter 
V.  Howell  (1900)  109  Ky.  163,  58  S. 
W.  591. 

A  laundry  is  not  a  "manufacturing 
establishment''  within  the  meaning  of 
this  enactment.  MvAr  v.  Samuels  ( 1901 ) 
110  Ky.  605,  62  S.  W.  481. 

The  provision  in  Wis.  Rev.  Stat. 
1898,  §  3329,  that  any  person  or  persons 
who  perform  any  labor  or  services  in 
manufacturing  lumber  shall  have  a  lien 
thereon,  does  not  give  a  lien  for  labor 
performed  in  hauling  lumber  from  the 
mills  after  it  is  manufactured.  Mc- 
George  v.  8tanton-De  Long  LumJyer  Co. 
(1907)   110  Wis.  7,  110  N.  W.  788. 

Laborers  performing  work  in,  around, 
and  about  a  lumber  mill,  in  some  man- 
ner connected  with  and  incidental  to 
the  conversion  of  timber  into  lumber, 
were  held  to  be  entitled  to  a  lien  under 
Bellinger    &    C.    Comp.    Stat.     (Or.)     § 


5678,  declaring  that  every  person  per- 
forming labor,  or  who  shall  in  any  man- 
ner assist  in  the  manufacture  of  lum- 
ber, has  a  lien  thereon  while  remain- 
ing in  the  yard  where  manufactured. 
Alderson  v.  Lee  (1908)  52  Or.  92,  96 
Pac.  234. 

On  the  other  hand,  it  has  been  held 
that  an  employee  engaged  in  cutting 
and  delivering  logs  to  his  employer's- 
sawmill  is  not  entitled  to  a  lien,  under 
Ballinger's  Anno.  Codes  &  Stat.  (Wash.) 
§  5919,  giving  a  lien  for  labor  "in  the 
operation  of  a  sawmill,"  etc.,  but  that 
he  may  assert  a  lien  on  the  logs  cut 
and  delivered,  under  §§  5390  et  seq., 
giving  to  a  person  performing  labor  on 
logs  and  other  timber  a  lien  thereon, 
etc.  Graham  v.  Gardner  (1907)  45 
Wash.  648,  89  Pac.  171. 

With  reference  to  Washington  Laws- 
1893,  page  428,  §  2,  which  provides  that 
every  person  performing  work  or  labor 
upon  or  assisting  in  manufacturing  saw 
logs  and  other  timber  into  lumber  and 
shingles  shall  have  a  lien  upon  the  lum- 
ber while  it  remains  in  the  possession 
or  under  the  control  of  the  manufac- 
turer, it  was  held  in  Bryan  v.  Gmlfoil 
(1896)  13  Wash.  373,  43  Pac.  351,  that 
a  man  employed  by  the  manufacturer 
to  haul  posts  from  the  place  of  manu- 
facture to  the  place  where  they  were 
to  be  delivered  by  the  manufacturer  to 
a  purchaser  was  not  entitled  to  a  lien. 
But  under  this  provision,  men  engaged 
in  cutting  shingle  bolts,  which  were 
used  in  the  manufacture  of  shingles,  are 
entitled  to  a  lien  upon  the  shingles. 
Campbell  v.  Sterling  Mfg.  Go.  (1895) 
11  Wash.  204,  39  Pac.  451. 

In  Davidson  v.  Frayne  (1902)  9  B. 
C.  369,  it  was  held  that  §  5  of  the 
British  Columbia  lien  for  wages  act, 
which  is  applicable  to  "labor  or  services 
performed  in  connection  with  logs  or 
timber,"  inures  only  to  the  benefit  of 
men  engaged  in  getting  timber  out  of 
the  forest,  and  does  not  embrace  those 
working  in  a  sawmill.  The  court  would 
seem  to  have  proceeded  on  the  ground 
that  the  enactment  was  to  be  construed' 
strictly.  On  any  other  footing  the  de- 
cision  was   scarcely   Justifiable. 

That  a  man  who  had  contracted  with 
the  owner  of  logs  to  drive  them  for  an 
agreed  compensation  was  within  the 
terms  of  an  act  giving  a  lien  to  any 
person  who  might  perform  any  labor  or 
services  in  running,  cuttinpr.  etc.,  logs, 
was  held  in  SJiaw  v.  Bradley   (1886)  5» 
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Mich.    199,   26   N.   W.   331.      The   ratio  That  a  bone-boiling  and  soap-malcing 

decidendi  was  the  generality  of  the  pro-  establishment  is  a  "manufactory"  with- 

■^ision.  in  the  Pennsylvania  act  giving  a  pref- 

it  has   been  held  that  a  statute  de-  erenee    to    the   wages    of    employees    of 

daring  a  lien  in  favor  of  persons  per-  manufactories  was  held  in  Walker's  Ap- 

forming  labor  in  connection  with  "log-  peal   (1886)   1  Sadler   (Pa.)   295,  2  Atl. 

ging|'   covers   cooks  and  blacksmiths  in  857. 

logging  camps.      Wmslow  v.    Urquhart  In  another  case  that  expression  was 

(1875)  39  Wis.  260;  Breault  v.  Arohamr-  held  to  be  applicable  to  a  shop  in  which 

Itaiat   (1896)   64  Minn.  420,  58  Am.  St.  eight   or   ten   workmen   were   employed 

Rep.  545,  67  N.  W.  348.  in  making  shoes  for  customers.     Allen's 

The  Michigan   statute  which  gives  a  Estate    (1892;    Pa.   C.  P.)    2  Pa.   Dist. 

lien  to   any   person   who   does  work  in  E.  87,  23  Pittsb.  L.  J.  N.  S.  81. 

connection  with  the  lumbering  industry  (d)   Enactments  relative   to  work  in 

expressly  declares  that  the  word  "per-  tnines    and     quarries. — Work    done     in 

son"   is   to  be   understood   as   including  cleaning    up    and    washing   gold    taken 

"cooks,    blacksmiths,    artisans,    and   all  from  a  mining  claim  is  "labor  done  upon 

others  usually  employed  in  performing  the  claim,"  for  which  the  workmen  are 

such  labor  or  services."      (See   §   1954,  entitled    to    a    lien    under    Civil    Code 

post).     There  is   a   similar  declaration  (Alaska)    §  262.     Gascaden  v.  Wimhish 

in  the  woodmen's  lien  acts   of  Ontario  (1908)    88  C.  C.  A.  277,  161  Fed.  241. 

(Rev.  Stat.   1897,  chap.  154,  §  2    [3]),  A  man  in  charge  of  the  pump  which 

and    of    British    Columbia    (Rev.    Stat,  raised  the  water  from  the  mine  in  ques- 

1897,  chap.  194,  §  2   [3]).  tion,  and  the   engineer  of  the  hoisting 

In  Memery  v.  Backus  (1895)  107  Mich,  engine,  have  been  held  to  be  within  the 

329,  65  N.  W.  235,  it  was  held  that  an  purview   of    Code    Civ.   Proc.    (Cal.)     § 

employee    of   one   operating   a   sawmill,  1183,  which  it  is  provided  that  any  per- 

lumber  camp,  and  farm,  whose  time  is  son   who   performs   labor   in    a   mining 

kept,   but   not   apportioned,    is   entitled  claim,    or    in    or    upon    real    property 

to  a  lien  on  the  products  of  the  mill  for  worked  as  a  mine,  either  in  the  develop- 

work  done  in  the  camp  and  about  the  ment  thereof  or  in  working  therein  by 

mill.      Whether    his    estimate    of    the  the  subtractive  process,  has  a  lien  upon 

proportion  of  time  devoted  to  such  work  the    same.      Tredirmick    v.    Red    Cloud 

and  that  spent  on  the  farm  is  correct  Oonsol.  Min.  Co.    (1887)    72  Cal.  78,  13 

is  a  question  for  the  jury.  Pac.  153. 

The   Arkansas   act   of   July   23,   1868  On  the  ground  that  tools  and  machin- 

( Mansfield's    Dig.    §    4425),    by    which  ery  used  in  working  and  developing  a 

laborers  were  given  a  "lien  on  the  pro-  mine  are  deemed  to  be  "affixed  to  the 

duction  of  their  labor,"  has  been  held  mine"  under  Cal.  Civ.  Code,  661,  it  has 

not  to  embrace  laborers  working  on  a  been   held   that   work   upon   such   tools 

railroad.     Dano  v.  Mississippi,  0.  &  B.  and  machinery  while  they  are  so  used 

River  R.  Co.    (1872)    27  Ark.  564.  is  work  within  the  purview  of  the  same 

In  another  case  it  was  held  that  the  provision.     Malorm  v.  Big  Plat   Gravel 

superintendent   of    a   shingle   mill   who  Mm.   Co.    (1888)    76   Cal.   578,   18  Pac. 

filed    saws    and   occasionally   did   other  772.     This  case  was  followed  in  a  Ca- 

work  at  the  mill,  the  night  watchman  nadian  one  in  which  it  was  held  that 

who  cleaned  the  machinery  and  raised  a  blacksmith   employed   for   sharpening 

steam    in    the    morning,    and    a    person  and  keeping  tools  in  order  for  the  work 

who  removed  sawdust  and  splints  from  of  a  mine  is  entitled  to  a  lien  for  his 

the  mill,  were  not  entitled  to  liens  upon  wages    on   the    mining   location,    under 

shingles  sawed  at  the  mill;  but  that  a  Ont.   Rev.   Stat.   chap.   153,   §   4,   which 

lien  might  be  claimed  by  the  engineer,  gives  to  "any  person  who  performs  any 

sawyer,  and  all  others  who  directly  as-  work  or  service  upon  or  in  respect  of" 

sisted  in  sawing  the  shingles,  including  any  building  or  mine,  etc.,  a  lien  upon 

one   who   assorts   them.      Van  Etten  v.  such  building  or  mine  for  the  price  of 

Cook   (1891)   54  Ark.  522,  16  S.  W.  477.  such  work  or  service.     Davis  v.  Croion 

The  ratio  decidendi  was  that  the  right  Point   Min.   Co.    (1901)    3  Ont.  L.  Rep. 

to  the  lien  depended  upon  whether  the  69.     The  ratio  decidendi  was  that  the 

labor  in  question  did  or  did  not  direct-  work  was  necessary  for  the  purpose  of 

ly  contribute  to  the  production  of  the  carrying  on  the  operations  in  the  mine 

given  subject-matter.  itself.     The  court  was  of  opinion  that 
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a  man  employed  to  cook  for  the  men 
employed  at  the  mine  was  not  within 
the  purview  of  the  statute,  the  author- 
ity cited  being  McCormiok  v.  IjOS  An- 
geles City  Water  Go.  (1870)  40  Cal. 
185. 

To  entitle  an  employee  to  a  lien  under 
this  provision,  his  labor  must  be  per- 
formed in  the  course  of  the  actual  work 
of  mining  or  developing  the  mine.  Con- 
sequently it  does  not  include  the  serv- 
ices of  the  night  watchman,  engaged  in 
caring  for  the  mine  while  it  is  lying 
idle.  Williams  v.  Hmoley  (1904)  144 
Cal.  98,  77  Pao.  762. 

In  a  case  where  plaintiff  was  em- 
ployed by  defendant  on  an  idle  oil 
claim,  part  of  the  time  as  watchman, 
and  at  other  times  in  pumping  oil  from 
the  claim  for  use  in  the  boiler,  it  was 
held  that  for  his  services  in  pumping 
oil  he  was  entitled  to  a  lien  under  this 
provision,  but  that  for  his  services  as 
watchman,  he  could  only  look  to  de- 
fendant's personal  liability.  Danaldson 
V.  Orchard  Crude  Oil  Co.  (1907)  6  Cal. 
App.  641,  92  Pao.  1046,  following  Wil- 
liams V.  Hawley,  supra,  with  regard  to 
the  inability  of  the  plaintiff  to  recover 
for  his  services  as  watchman. 

That  a  man  who  performs  labor  in 
sinking  a  shaft  in  a  quartz  mining 
claim  is  entitled  to  a  lien  under  the 
same  provision  was  held  in  ttines  v.  Mil- 
ler (1898)  122  Cal.  517,  55  Pac.  401,  19 
Mor.  Min.  Rep.  609. 

With  reference  to  the  Idaho  provision 
of  the  same  tenor,  it  has  been  held  that 
a  lien  might  be  claimed  by  a  man  em- 
ployed in  a  quartz  mill  located  upon 
and  belonging  to  a  mine,  whose  labor 
consisted  in  working  "as  an  amalgama- 
tor," placing  silver  into  batteries,  dress- 
ing plates,  keeping  the  machinery  in 
running  order,  looking  after  the  concen- 
trates, and  adjusting  them  and  putting 
them  into  proper  condition  io  run, 
cleaning  amalgam,  looking  after  the 
rockbreaker,  and  attending  generally  to 
the  entire  machinery.  Thompson  v. 
Wise  Boy  Min.  &  Mill  Co.  (1903)  9 
Idaho,  363,  74  Pac.  958. 

A  claim  for  hauling  quartz  to  a 
quartz  mill  has  been  held  to  be  vrithin 
the  Nevada  statute  which  provides  that 
all  persons  performing  labor  "for  car- 
rying on  any  mill"  shall  have  a  lien  on 
such  mill  for  such  work  or  labor.  Re 
Hope  Min.  Co.  (1871)  1  Sawy.  710,  Fed. 
Cas.  No.  6,681. 

Under  Oregon  Laws  1891,  p.  76,  §  1, 


a  lien  is  given  to  every  person  "who 
shall  do  work  or  furnish  materials  for 
the  working  or  development  of  any 
mine,  lode,  mining  claim,  or  deposit 
yielding  metals  or  minerals  of  any  kind, 
or  for  the  working  or  development  of 
any  such  mine,  lode,  or  deposit,  in 
search  of  such  metals  or  minerals."  In 
Williams  v.  Toledo  Coal  Co.  (1894)  25 
Or.  426,  42  Am.  St.  Rep.  799,  36  Pac. 
159,  it  was  held  not  to  be  a  prerequisite 
to  the  enforcement  of  a  lien  for  work 
done  in  "searching  for  metals  or  miner- 
als," that  the  mine  should  have  actually 
yielded  minerals  before  the  conclusion 
of  the  work  for  which  the  lien  is 
claimed.  The  court,  however,  was  of 
opinion  that  labor  performed  in  build- 
ing a  wagon  road,  which  did  not  consti- 
tute an  incline  or  excavation,  did  not, 
however  necessary  it  might  be  to  the 
successful  operation  of  a  mine,  give  a 
right  to  a  lien  under  this  provision. 

That  men  who  obtained  mineral  from 
the  surface  of  the  ground  were  "min- 
ers," within  the  scope  of  the  Pennsyl- 
vania act  of  April  9,  1872,  which  al- 
lows a  preference  to  wages  was  held  in 
Taylor  v.  Smith  (1877)  1  Chester  Co. 
Rep.  106. 

In  Farmer^  Bank  Appeal  (1862)  1 
Walk.  (Pa.)  33,  it  was  held  that  a  la- 
borer who  hauled  coal  from  a  mine  to  a 
wharf  2  miles  distant,  and  a  clerk  who 
was  stationed  at  the  wharf  to  aid  in 
shipping  the  coal,  were  entitled  to  a 
lien,  as  being  within  the  scope  of  the 
descriptive  expression  "miner,  mechan- 
ic, laborer,  or  clerk,  employed  in  and 
about  the  business"  of  the  mine  oper- 
ator. 

It  has  beeji  held  that  a  person  who 
labors  in  manufacturing  slate  at  a 
place  other  than  in  the  quarry  cannot 
claim  a,  lien  thereon  vmder  the  Maine 
statute  which  gives  a  lien  to  persons 
who  "labor  in  mining,  quarrying,  or 
manufacturing  slate  in  any  quarry." 
Un4on  Slate  Co.  v.  Tilton  (1882)  73  Me. 
207. 

The  provision  in  N.  Y.  Laws  1880, 
chap.  440,  giving  a  lien  to  "any  person 
who  shall  hereafter  perform  any  labor 
in  or  about  the  sinking,  drilling,  or 
completing  of  any  oil  well,"  has  been 
held  to  issue  to  the  benefit  of  a  person 
engaged  in  exploding  torpedoes  to  in- 
crease the  flow  of  oil.  Gallagher  v. 
Kams   (1882)    27  Hun,  375. 

(e)  Enaotments  applicable  to  cotv- 
strwotion  work  of  various  descrvptions. 


§  1942] 


EMPLOYEES  TO  WHOM  THE  STATUTES  APPLY. 


G049 


1942.  Employees  entitled  to  a  preference  under  the  English  and 
colonial  bankruptcy  and  insolvency  acts. — a.  Scope  of  ads  as  indi- 
cated by  the  reasons  for  allowing  the  preference. — It  has  been  stated 
that  the  principle  upon  which  a  preference  has  been  accorded  to  the 
"sei-vants  and  clerks"  of  bankrupts  is  that  they  suffer  more  severely 
than  any  other  creditors  from  the  loss  of  their  employment.^ 

b.  Footing  on  wliich  these  acts  are  to  be  construed. — With  regard 
to  one  of  the  earlier  acts,  it  was  laid  down  by  one  of  the  commission- 
ers in  bankruptcy  that  the  provision  as  to  the  preference  of  wages 
was  to  be  strictly  construed.^     The  doctrine  thus  propounded  was, 


— Teamsters  have  been  held  to  be  with- 
in the  provisions  of  Indiana  act  of 
March  9,  1889,  concerning  the  liens  of 
"mechanics,  laborers,  and  material- 
men." McElw-aAne  v.  Honey  (1893)  135 
Ind.  481,  35  N.  E.  272. 

In  Hill  V.  ^'eioman  (ISCl)  38  Pa.  151, 
80  Am.  Dec.  473,  it  was  held  that  a 
teamster  who,  at  the  request  of  the  own- 
er or  contractor,  and  not  as  a  mere  hire- 
ling under  a  contractor  or  subcontract- 
or, hauls  lumber  for  a  building,  is 
entitled  to  a  lien  thereon. 

*It  has  been  held  that  the  word  "la- 
borer," in  Sayles's  Civ.  Stat.  (Te.x.) 
art.  3179a,  giving  n  lien  to  persons 
performing  labor  in  the  construction, 
operation,  or  repair  of  a  railroad,  means 
one  who  performs  manual  services  in 
the  construction,  repair,  or  operation 
of  the  road,  and  does  not  embrace  one 
who  may  work  in  preparing  something 
of  his  own  to  sell  a  railway  company. 
St.  Lmiis,  A.  cf  T.  R.  Co.  v.  Mathews 
(1889)    75  Tex.  92,  12  S.  W.  976. 

Housepainters  are  deemed  to  be  with- 
in the  protection  of  the  Illinois  statute 
which  secures  liens  to  persons  who 
"furnish  labor  for  erecting  or  repair- 
ing" a  building.  Martine  v.  Nelson 
(1869)    51  111.  422. 

In  Adams  v.  Burbank  (1894)  103  Cal. 
646,  37  Pac.  640,  a  lien  claimed  for  la- 
bor performed  by  an  employee  of  a  ma- 
terialman in  hauling  material  furnished 
for  a  building  was  disallowed  on  the 
ground  that  he  had  not  "performed  la- 
bor upon  the  building,"  within  the 
meaning  of  the  statute. 

It  was  held  in  McCorrmclc  v.  Los  An- 
<ieles  City  Water  Co.  (1870)  40  Cal. 
185,  that  a  man  hired  to  cook  for  the 
laborers  engaged  in  constructing  a  res- 
ervoir, although  he  was  a  "laborer," 
wa.s  not  within  a  statute  giving  a  lien 
M.  &  S.  Vol.  v.— 379. 


to  persons  who  performed  labor  on  such 
a  worjv.  The  court  was  of  opinion  that 
the  sfiope  of  the  statute  was  limited  to 
laboreis  whose  services  had  relation  to 
the  actual  work  of  construction.  As  to 
cooks  in  lumber  camps,  see  subd.  u. 
supra. 

(f)  Enactments  relative  to  agricul- 
tural tcork. — In  Lumbley  v.  Thomas 
(1S87)  65  Miss.  97,  5  So.  823,  it  was 
held  that  the  lien  given  by  the  Missis- 
sippi statute  (Code,  §  1360)  to  persons 
"who  may  aid  by  their  labor  to  make, 
gather  or  prepare  for  market  or  sale 
any  crop,"  enured  to  the  benefit  of  a 
laborer  on  a  plantation,  who,  at  differ- 
ent seasons  of  the  j'ear,  ploughed,  hoed, 
chopped  wood,  hauled  cotton,  worked  in 
the  blacksmith  shop,  attended  to  the 
engine  by  which  the  cotton-ginning  ma- 
chinery was  operated  and  assisted  in 
making,  gathering,  and  ginning  cotton 
grown  on  the  plantation. 

On  the  ground  that  the  privilege  on 
the  crops  accorded  to  laborers  on  plan- 
tations by  the  Louisiana  Code  extends 
to  laborers  who  work  upon  the  crop  in 
any  and  all  of  its  stages, — in  the  plant- 
ing, cultivation,  gathering,  and  prepar- 
ing it  for  market, — and  who  perform 
any  work  on  the  plantation  required  for 
such  purposes  or  incident  thereto,  it  has 
been  held  that  the  wages  of  laborers 
whose  work  is  performed  in  the  sugar 
house  in  the  making  of  the  sugar  are 
privileged.  Saloy  v.  Dragon  (1885)  37 
La.  Ann.  71.  In  that  case  it  was  also 
held  that  the  privilege  could  not  be 
claimed  in  respect  of  work  performed 
in  repairing  a  sugar  house  and  machin- 
ery upon  a  plantation. 

'iEx  parte  Gee  (1839)  Mont.  &  C. 
Bankr.  99,  3  Deacon,  Bankr.  563. 

ZEx  parte  Hampson   (1842)    2  Mon-J. 
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however,  not  stated  with  relation  to  the  scope  of  the  pro\'ision  quoad 
personas.  It  was  not  alluded  to  in  any  of  the  cases  cited  in  the  fol- 
lowing subsections,  and  there  is  no  indication  of  its  having  appreci- 
ably influenced  any  of  the  conclusions  at  \\'hich  the  courts  arrived. 
So  far  as  any  controlling  principle  of  construction  is  traceable  in 
those  cases,  it  seems  to  be  simply  that  the  descriptive  expressions  are 
to  be  understood  in  their  ordinary  sense. 

c.  Meaning  attached  to  the  specific  expressions  used  to  designate 
the  preferred  classes  of  employees. — In  the  earlier  English  bank- 
ruptcy acts  the  only  words  used  to  designate  the  classes  of  employees 
entitled  to  a  preference  were  ''any  clerk  or  servant."  By  the  terms 
of  the  preferential  payments  in  bankruptcy  act  1888,  §  1  (which,  so 
far  as  regards  the  subject  now  under  discussion,  is  a  re-enactment 
of  the  corresponding  provision  in  the  bankruptcy  act  1883),  a  pri- 
ority is  allowed  to  the  "wages  or  salary  of  any  clerk  or  servant,"  and 
to  the  "wages  of  any  laborer  .  .  .  whether  payable  for  time  or 
piecework."  The  more  comprehensive  terms  of  the  later  enactments 
are  apparently  to  be  regarded  as  indicating  an  intention  to  include 
all  the  servants  of  the  classes  specified,  irrespective  of  the  duration 
of  their  engagements.  If  this  supposition  be  cori'ect,  the  case  ip 
which  it  was  laid  down  that  the  provision  contained  in  the  act  of 
1825,  although  its  operation  was  not  confined  to  servants  hired  by  the 
year,'  was  not  applicable,  unless  the  hiring  was  of  longer  duration 
than  a  week,*  can  no  longer  be  considered  as  good  law.  On  the  other 
hand,  the  alterations  of  phraseology  have  evidently  not  in  anywise 
impaired  the  authority  of  any  of  the  earlier  decisions  which  proceed- 
ed, as  may  be  supposed,  on  the  broad  principle  that  the  word  "serv- 
ant" was  to  be  understood  in  its  ordinary  legal  sense  of  a  person  un- 
der the  control  of  the  bankrupt  with  respect  to  the  details  of  his 
work.     This  remark  is  applicable  to  the  cases  in  which  it  was  held 

D.  &  DeG.  462,  11  L.  J.  Bankr.  N.  S.  12,  court)  ;   Ex  parte   Xeale    (]829)    Mont. 

G  Jur.  376.  &  M'Arth.  194. 

3^0!  parte   Collier    (1834)    4   Deacon  The    considerations    upon    whicli    the 

&  C.  Banl<r.  Cas.  520,  2  Mont.  &  Ayr.  court  relied     in  Ex  parte  Crawfoot,  su- 

29;    Ex    parte    Humphreys     (1833)     3  P™>  were  that  the  insertion  of  the  word 

Deacon  &  C.  Bankr.  Cas.  114,  1  Mont,  "clerks"  \vould  have  been  surplusage  if 

&  B    Bankr    413  ^°™    servants"  had  been  used  in  a 

i  Ex  parte  Crawfoot  (1831)  Montagu,  fl"T'.r"f '   ^^^f  "'^  phraseology  by 

Bankr.    Cas.    270      Ex    parte    Skinner  Z^'^^^^'llZT ."J^'^T'^^l^^^^^ 
l^a1^i\   A/T^^t    It,  -R    T!„„i.^  ^^'^    q  n^o^    "">nths     wages    and    salary" — were    de- 
(1833)   Mont   &B   Bankr.  417,3  Deac.   ,eribed    could    not,    with    propriety,    be 

f-      r^o?.!'.,^?-  .   .  'f    oJ'l'l^  understood  as  having  reference  to  work- 

her  [1834]  2  Mont.  &  Ayr.  29,  4  Deacon  men  who  were  paid  daily  or  weekly 
&  C.  Bankr.  Cas.  520,  where  the  report  and  that  there  was  no  express  mention 
of  the  earlier  case  was  corrected  by  the    of   "workmen"   in   the   act. 
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that  the  preference  enured  to  the  benefit  of  a  commercial  traveler,  en- 
gaged upon  a  yearly  salary ;  *  of  a  city  editor  of  a  newspaper,  em- 
ployed at  a  weekly  salary ;  ^  of  the  ballet  dancers  and  members  of 
the  chorus  in  a  theater ;  '  of  a  seaman ;  *  that  a  claimant  who  had 
worked  during  the  evening  for  the  bankrupt,  and  during  the  day  for 
another  person,  was  entitled  to  a  preference.'  The  application  of  the 
same  test  seems  to  justify  the  conclusion  that  in  a  case  in  which  the 
manager  of  a  cotton  mill  was  allowed  a  preference  would  still  be  rec- 
ognized as  a  valid  precedent.^"  That  case  is  not  essentially  incon- 
sistent with  a  recent  decision  to  the  effect  that  a  managing  director 
of  a  company  is  not  a  "clerk  or  servant."  *^  As  shown  by  the  au- 
thorities cited,  the  rationale  of  that  decision  was  that  the  claimant 
was  a  director.^^  The  earlier  decision  respecting  the  claimant  who 
was  merely  a  manager  was  apparently  not  brought  to  the  attention 
of  the  court.  But  in  Scotland  the  position  has  been  explicitly  talsen 
that  only  subordinate  servants  are  within  the  purview  of  the  prefer- 
ential payments  act  of  1888,  and  that  the  salary  of  a  person  acting  as 
manager  and  secretary  of  a  company  is  not  entitled  to  a  priority.^* 
The  doctrine  laid  down  in  a  recent  English  case  is  that  a  secre- 
tary to  a  company  may  be  a  "clerk  or  servant"  within  the  preferen- 
tial payments  in  bankruptcy  act  1888,  but  that  these  terms  are  not 
applicable  to  a  secretary  who  does  not  give  his  whole  time  to  the  serv- 
ice of  the  company,  and  discharges  the  general  duties  of  his  office  by 
a  clerk  appointed  and  paid  by  himself.^*     "In  my  opinion,"  said 

i  Ex  parte  Neale   (1829)   Mont.  &  M'-  any   reference   to   the   bankruptcy   act) 

Arth.   194.  were   Dunston  v.   Imperial   Gaslight   & 

6  Ex     parte     CUpcha^e      (1862)      11  Coke  Co.    (1832)    3  Barn.  &  Ad.  125,  1 

Week.  Rep.  11,  7  L.  T.  N.  S.  290.  L.  J.  K.  B.  N.  S.  49,  and  Hutton  v.  West 

T  Re  DelafieU,  an  unreported  case  re-  Cork  R.   Co.    (1883)    L.  R.  23  Ch.  Div. 

f erred    in    Ex   parte    Harcourt    (1858)  554^  52  l.  J.  Ch.  N.  S.   689,  49  L.  T. 

31  L.  T.  Journ.  188,  where    for  reasons  ^^   g   420,  31  Week.  Rep.  827.     The  pur- 

which  are  not  stated  in  the  report,  it  ^  ^^  ^^^^^  ^j  ^j^^^^  j^  ^j^^  ,     ^.j^^^  .^ 

was   held   by   .   commissioner   m  bank-  ^;^^^^^^   j^    ^^^   ^   ^^^^^^^,       ^^^ 

ruptcy  that   a  smger   at   a  tavern  was  tion  whether  the  functions  of  a  claimant 

not  entitled  to  a  preference.  r.     ■     j-    -u       ■       j.^      j   j.-        j^ 

SEx  parte  Homborg    (1842)    2  Mont.  '^\°  '«  discharging  tne  duties  of  a  serv- 

T)    Sl  De  G    642    6  Jur    898.  ^^'''  ^^  ^^"  ^^  °*  ^  director,  might  not 

'9  Ex  parte   Oldham    (1858)    32   L.  T.  be  regarded  as  separable  in  such  a  sense 

■jg-i  as  to  entitle  him  to  a  preference  in  the 

10 Ex  parte  Collier  (1834)   2  Mont.  &  capacity  of  a  servant,  was  not  discussed. 

Ayr.  29,  4  Deacon  &  C.  Bankr.  Cas.  520.  "  Re    Scottish    Poultry    Journal    Co. 

II  Re' Newspaper  Propriertary  Syndi-  (1896)    4  Scot.  L.  T.  167.     The  signifi- 

cate  [1900]  2  Ch.  349,  69  L.  J.  Ch.  N.  cance  of  this  decision,  however,  is  con- 

S.  578,  83  L.  T.  N.  S.  341,  16  Times  L.  siderably    diminished    by    the    circum- 

R.  452.    For  a  similar  decision  with  ref-  stance  that  the  English  case  in  which  a 

erence  to  the  United  States  bankruptcy  manager  was  allowed  a  preference  was 

act,  see  §  1943,  note  5,  post.  not  mentioned. 

12 The  cases  relied  upon    {not  having  i*Cavrney  v.   Back    [1906]    2   K.   B. 


60.52  MASTER  AND  SERVANT.  [chap,  lxxxiv. 

Walton,  J.,  "the  priority  given  by  the  section  was  intended  to  apply 
to  the  wages  due  in  respect  of  the  personal  services  rendered  by  the 
clerk  or  servant.  The  defendant  did  not  exactly  serve  the  company, 
but  provided  services,  attending  himself  occasionally  when  required." 
A  similar  point  of  view  is  indicated  by  a  Scotch  case,  of  somewhat 
earlier  date,  in  which  it  was  held  that  the  mere  fact  of  an  employee's 
lieing  denominated  a  "secretary"  is  not  sufficient  to  justify  the  de- 
nial of  a  preference,  if  he  is  in  reality  merely  a  clerk ;  but  that  he  is 
not  within  the  scope  of  the  act  if  he  does  not  devote  his  whole  time 
to  the  work  of  the  employer,  and  is  by  occupation  a  law  agent,  who 
has  other  employees  and  clients.''^ 

In  Canada  a  commercial  traveler  is  included  within  the  phrase 
"clerks  or  other  persons,"  in  §  70  of  the  Dominion  winding  up  act."* 

In  Victoria  it  has  been  denied  that  a  manager  is  within  the  pur- 
view of  Victoria  companies  act  1885  (ISTo.  851),  §  3,  in  which  the 
phrase  "clerk  or  servant"  is  defined  as  including  "any  clerk,  artificer, 
handcraftsman,  journeyman,  servant  in  husbandry,  laborer,  work- 
man, domestic  or  menial  servant."  ^®  That  this  decision,  however, 
was  rendered  with  reference  to  the  special  phraseology  of  the  given 
statute,  and  was  not  intended  to  embody  a  doctrine  different  from 
that  applied  in  the  English  case  respecting  the  manager,  is  shown  by 
the  fact  that  the  court  also  held  that  such  an  employee  was  within  the 
description  "clerk  or  servant"  in  the  insolvency  act  1871,  §  113." 

In  Newfoundland  the  term  "servants"  has  been  held  to  include  all 
persons  who  (not  being  contractors  or  mechanics  engaged  on  an  oc- 
casional or  special  service)  render  personal  services  in  the  ordinary 
course  of  business  on  the  trading  establishment  of  an  insolvent.^' 

d.  Scope  of  statutes  considered  with  reference  to  the  character  of 
the  remuneration. — Having  regard  to  the  broader  phraseology  of  the 

746,  75  L.  J.  K.  B.  N.  S.  1014,  22  Times  or,  and  paid  by  salary  or  wages,  as  dis- 

L.  R.  776,  96  L.  T.  N.  S.  111.  tinguished    from    those    hired    to   work 

ISiJe    Clyde   Football    Co.    (1901)    8  by  the  piece;  and  that  these  words  were 

Scot.  L.  T.  328.  indicative  of  a  division  of  employees  in- 

iSa  Re  Morlock  ( 191 1 )  23  Ont.  L.  Rep.  to  two  main  classes, — one  consisting  of 

165,  18  Ont.  Week.  Rep.  545.  those  Avhose  duties  were  mainly  mental 

16  Re  Intercolonial  S.  <f  R.  Co.  ( 1887 )  and  clerical,  the  other  composed  of  those 

]  3  Vict.  L.  R.  896,  9  Austr.  L.  T.  76,  the  whose  duties  were  mainly  manual  and 

ratio  derAdendi  was  that  the  descriptive  physical.      Ex    parte    Collier    (cited    in 

words  were  used  in  a  descending  order,  note    10,   supra)    appears    not   to   have 

according  to  rank,  and  therefore  could  been   brought   to   the   attention   of   the 

not   be   construed   as    comprehending   a  court, 

class  of  employees  higher  than  "clerks."  18  In     Re    Ridley,    Newfound!.     Rep. 

IT  This  part  of  the  decision  proceeded  (1864-74)    351    ("skinners"   and   "cull- 
on  the  ground  that  the  descriptive  words  ers"  allowed  a  preference  under  §  22  of 
were   intended   to   include    all   the   em-  the  act ) . 
ployees  in  the  sole  service  of  the  debt- 
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existing  enactment,  it  is  perhaps  open  to  question  -whether  the  Eng- 
lish courts  would  now  follow  the  doctrine,  adopted  with  reference  to 
the  act  of  1849,  that  a  clerk  paid  by  commission  on  goods  sold  by  him 
was  not  entitled  to  a  preference.''® 

For  cases  turning  upon  the  question  whether  employees  remuner- 
ated according  to  the  amount  of  work  performed  by  them,  or  by  a 
share  of  the  profits  of  their  employer's  business,  are  servants  within 
the  meaning  of  the  act,  see  §  1973,  notes  2,  3,  4,  post. 

e.  Preference  as  dependent  upon  the  fact  of  the  employer's  ieing 
a  trader. — In  order  to  entitle  a  claimant  to  the  statutory  preference, 
it  is  not  necessary  that  the  employer  should  have  been  a  "trader"  at 
the  time  when  the  contract  of  hiring  took  effect,  but  merely  that  he 
should  have  been  a  "trader"  at  the  time  of  the  commission.*" 

/.  Scotch  act  of  sederunt^  1779. — The  priority  established  by  the 
act  (a  judicial  ordinance  promulgated  by  the  Court  of  Session  in  the 
exercise  of  its  statutory  power  to  make  rules  concerning  procedure) 
Avas  restricted  to  farm  servants.  To  such  servants  it  was  held  to  be 
applicable  whether  they  are  hired  by  the  day  to  perform  harvest  work, 
or  for  a  specific  term.*^ 

On  the  other  hand,  the  courts  refused  to  allow  a  privilege  in 
respect  of  the  remuneration  of  the  overseer  in  an  extensive  distil- 
lery,*^ of  a  "mashman"  in  a  brewery,*'  and  of  an  artisan  employed  by 
a  Wright.** 

1943.  — sunder  the  United  States  bankruptcy  acts. — a.  Reasons  for 
allowing  the  preference. — In  a  case  decided  with  reference  to  the 
act  of  1867,  the  court  remarked  that  it  was  to  be  regarded  as  em- 
bracing those  classes  of  employees  who,  under  normal  circumstances, 
are  dependent  for  their  subsistence  upon  their  wages  or  salaries  ex- 

'i-9  Ex  parte  Simmons   (1858)   30  L.  T.  417    (banlcrupt   had   been   an   architect 

311.  until  about  two  months  before  the  com- 

In  Victoria  it  has  been  held  that  the  mission,  and  had  then  become  a  build- 
words   "clerk  or  servant"  in  the  insol-  er). 

vency  act  1871,  §  113  (a  provision  word-  ^^  Lockhart  v.  Paterson   (1804)   13  F. 

ed  similarly  to  the  earlier  English  acts ) ,  C.    405;    M'Glashar  v.   Duke   of   AtljoU 

do   not    include   a   commercial    traveler  (1819)    19  F.  C.  765. 

paid  by  a  percentage  on  his  sales.     Eo)  In  Melvil  v.  Barclay  (1779)  Morison's 

parte   Tomlins    (1885)    11   Vict.   L.   R.  Diet.  p.  11,853,  the  wages  of  the  farm 

304.  servants  of  a  tenant  farm  were  treated 

It  may  also  be  observed  that  in  some  as  a  preferable  debt.     But  the  case  was 

American   cases   it  has  been   held   that  decided  solely  upon  proof  of  usage. 

the  expression  "wages"  does  not  include  i^Ridley    v.    Eaig    (1789)     Morison's 

remuneration  paid  in  the  form  of  com-  Diet.  11,854. 

missions.     See  §   1943,  note  5;   §   1951,  23  Marshall    v.    PUlp     (1828)     6    Sc. 

jiote  5.  Sess.  Cas.  1st  series,  575. 

i^Ex  parte  Gough  (1833)  3  Deacon  &  a  White  v.  Christie  (1781)  Morison'ii 

C.  Bankr.  Cas.  189,  Mont.  &  B.  Bankr.  Diet.  11,853. 
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clusively,  and  whose  probable  necessities  entitle  them  to  special  pro- 
tection.^ 

But  in  a  case  decided  in  the  district  court  under  the  bankruptcy- 
act  of  1898,  it  was  said  that,  in  view  of  the  decison  in  Be  Dexter^ 
(see  note  5,  infra),  decided  by  the  court  of  appeals,  it  could  not  be 
said  that  a  traveling  salesman  was  any  the  less  within  the  meaning 
of  the  statute  because  he  was  receiving  a  salary  of  $3,000,  instead 
of  receiving  a  comparatively  small  compensation  for  his  services,  and 
therefore  presumably  dependent  upon  his  earnings  for  present  sup- 
port.^' 

b.  Footing  upon  which  these  acts  are  to  be  construed. — The  pres- 
ent writer  has  not  found  any  explicit  expression  of  opinion  with 
regard  to  the  question  whether  the  provision  in  these  acts  regarding 
the  priority  of  wages  should  be  strictly  or  liberally  contrued.  But 
as  the  Svipreme  Court  of  the  United  States  has  definitely  adopted 
the  doctrine  tliat  statutes  creating  specific  liens  for  labor  are  to  re- 
ceive a  liberal  construction,*  it  may  reasonably  be  assumed  that  the 
scope  of  the  bankruptcy  act,  so  far  as  it  relates  to  the  preference  of 
the  claim  of  servants,  would  also  be  ascertained  on  this  footing. 

c.  Meaning  attached  to  the  specific  expressions  used  to  designate 
the  preferred  classes  of  employees. — The  expressions,  "workmen, 
clerks,  or  servants,"  as  used  in  the  existing  act,  have  not  been  defined 
by  the  legislature,^  and  so  few  cases  involving  their  construction  have 
as  yet  been  decided  that  the  scope  which  will  ultimately  be  ascribed 

1  ffie  Rose   (1899)   1  Am.  Bankr.  Rep.  tioji   would   do   a  great   injustice   to   a 

68.     The  conclusion  which  the  court  de-  large   class   of  wage   earners,  to  whom 

duced  from  the  principle  thus  laid  down  their  daily  earnings  are  absolutely  nec- 

was  that  an  independent  contractor  is  essary   for   their    support    and   that   of 

not  within  the  purview  of  the  statute,  their    families, — an    injustice    which    I 

But  this  deduction  may  more  properly  am  not  inclined  to  assume  Congress  in- 

be  referred  to  the  more  general  rule  dis-  tended   to   inflict   on  them." 

cussed  in  §  1972,  post.  U  ffe  Oay   (1910)    188  Fed.  392. 

In  Re  Caldwell  (1908)  164  Fed.  515,  ^  Flaffstaff  Silver  Min.  Co.  v.  CulHns 
the  court,  in  holding  that  musicians  em-  (1881)  104  U.  S.  176,  26  L.  ed.  704. 
ployed  at  regular  wages  are  "servants,"'  ^  In  two  cases  it  has  been  held  that 
said:  "I  do  not  think  the  intent  of  Con-  the  meaning  of  these  words  is  not  con- 
gress was  so  narrow,  but  rather  that  it  trolled  by  the  definition  of  the  expres- 
took  the  broad  view  that  every  laborer,  sion  "wage  earner,"  which  is  given  in 
clerk,  servant,  or  employee  working  for  SI  (27),  viz.,  "an  individual  who  works 
wages  for  the  benefit  of  a  master  or  cm-  for  wages,  salary,  or  hire,  at  a  rate  of 
ployer,  when  such  wages  furnish  the  compensation  not  to  exceed  $1,500  per 
means  of  his  livelihood,  and  where  the  year."  That  definition,  it  is  considered, 
relationship  of  master  and  servant  ex-  refers  only  to  the  section  by  which 
ists  within  the  well-known  meaning  of  "wage  earners"  are  excluded  from  the 
the  law,  shall  have  priority  over  ordi-  list  of  the  parties  against  whom  an  in- 
nary  creditors  for  the  sum  due  him  voluntary  petition  may  be  filed.  Re 
for  such  services,  not  to  exceed  three  Scanlan  (1899)  97  Fed.  20:  Re  Carolina 
months'    wages.      Any    other    construe-  Cooperaije  Co.   (1899)  96  Fed.  950. 
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to  them  is  a  matter  of  great  uncertainty.  The  application  of  tkei 
familiar  rule  with  respect  to  the  construction  of  statutory  words 
derived  from  a  foreign  enactment  would  naturally  lead  American 
judges  to  treat  the  English  cases  as  authorities,  or  at  least  of  a 
strongly  persuasive  force,  so  far  as  regards  the  meaning  of  the  words 
"clerks"  and  "servants."  On  the  other  hand,  it  is  only  to  be  ex- 
pected that  the  Federal  courts  should  be  greatly  influenced  by  the 
general  trend  of  opinion  in  those  state  courts  which  have  shown  a 
disposition  to  affix  to  the  words  "servants"  and  "employees,"  as 
used  in  the  statutes  discussed  in  §  19i9,  post,  a  more  restricted  mean- 
ing than  they  have  in  England.  The  influence  thus  indicated  is 
possibly  accountable,  in  some  degree,  at  least,  for  two  decisions  to 
the  effect  that  a  traveling  salesman  is  not  entitled  to  a  preference.* 
But  by  the  act  of  June  15,  1906  (34  Stat,  at  L.  267,  chap.  3333,  U. 
S.  Comp.  Stat.  Supp.  190T,  p.  1034),  the  scope  of  the  provision  was 
extended  so  as  to  include  "traveling  or  city  salesmen."  ^ 


*In  Re  Scanlan  (1899)  97  Fed.  26, 
the  broader  meaning  of  the  word  "serv- 
ant" was  deliberately  repudiated,  and 
it  was  held  that  the  petitioner  was 
neither  a  '"workman,"  "clerk,"  nor 
"servant."  This  decision  is  directly 
opposed  to  that  in  the  English  ease  of 
Ex  parte  Neale,  cited  in  §  1942,  note  5, 
ante. 

The  other  decision  excluding  employ- 
ees of  this  class  from  the  benefits  of  the 
act  is  Re  GreenewaJd  (1900)  99  Fed. 
705. 

It  has  been  held  that  the  term  "clerk" 
is  not  confined  to  its  strict  lexicograph- 
ical meaning  of  a,  person  employed  to 
keep  records  or  accounts,  and  that  it  in- 
cludes also  a  salesman  employed  in  a 
shop  or  store.  Re  Flick  (1900)  105 
Fed.  503.  But  in  Re  Scanlan,  supra, 
the  popular  American  sense  of  the  term 
was  considered  to  be  inadmissible  in 
construing  the  act. 

5  In  Re  Dexter  (1907)  89  C.  C.  A.  285, 
158  Fed.  788,  the  claimant  was  em- 
ployed by  the  bankrupt  as  a  salesman 
under  a  contract  which  assigned  him 
certain  territory  and  cities  throughout 
the  country,  in  which  he  obligated  him- 
self to  take  proper  care  of  the  trade. 
He  was  paid  entirely  by  a  commission 
on  sales  made,  and  established  an  office 
in  Boston  at  his  own  expense.  A  cir- 
cular was  sent  out  by  the  bankrupt  an- 
nouncing his  employment  as  its  special 
representative  in  the  United  States,  and 


directing  that  all  orders  be  sent  to  his 
ofiioe.  He  exercised  full  discretion  as  to 
when  and  where  he  should  travel  and 
also  received  orders  at  his  office.  Held, 
that  he  was  a,  traveling  salesman. 

In  Re  Gay  (1910)  188  Fed.  392,  ;t 
was  held  that  the  fact  that  a  traveling 
salesman  employed  by  bankrupts  who 
were  engaged  in  selling  securities  also 
had  charge  of  a  branch  office  in  another 
city,  conducted  correspondence  from 
such  branch  office,  on  the  bankrupts' 
letter  heads  and  in  their  name,  had  a 
junior  salesman  under  him,  received 
bulletins  issued  by  the  bankmpts  sent 
to  managers  of  the  branch  offices,  and  in 
his  letter  of  resignation  signed  himself 
as  "manager"  of  the  branch  office, — was 
not  sufficient  to  prevent  him  from  being 
a  "traveling  salesman"  within  the  mean- 
ing of  the  act. 

The  amending  statute  included  a 
clause  stating  that  it  should  not  affect 
pending  legislation.  It  was  accordingly 
held  that  an  employee  who  was  not  en- 
titled to  a  preference  for  wages  under 
the  original  act  at  the  time  when  the 
bankruptcy  petition  was  filed  or  the 
adjudication  entered  could  not  obtain  it 
by  virtue  of  the  amendment.  Re  Photo 
Electrotype  Engraving  Go.  (1907)  155 
Fed.  684. 

As  to  the  quality  of  remuneration 
paid  in  the  form  of  commission,  see  also 
§  1942,  note  19,  and  §  1951,  note  5. 
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In  a  case  decided  under  the  act  of  1898,  a  priority  was  accorded 
to  the  -wages  of  a  bookkeeper.  It  was  considered  that  his  rights  in 
this  regard  were  not  affected  by  the  circumstance  that  he  had  been 
doing  work  for  other  employers  besides  the  bankrupt*  In  an  earlier 
case  it  had  been  held  that  a  person  employed  for  a  temporary  service 
in  adjusting  the  books  and  accounts  of  a  bankrupt  was  entitled  to  the 
preference  given  by  the  act  of  1867.'' 

It  has  been  laid  down  that  the  salaries  of  directors  of  companies 
who  act  as  general  managers  are  not  entitled  to  priority.  The  posi- 
tion of  such  persons  was  considered  to  be  that  of  representatives  or 
vice  principals,  exercising  a  supreme  authority  over  the  corporate 
affairs,  etc.* 

Musicians  employed  at  regular  wages  to  play  in  a  theater  or  other 
place  have  been  held  to  be  "servants."  ® 

The  manager  of  a  branch  ofBce  of  a  broker  in  another  city  is  not 
a  "workman,  clerk,  or  servant."  ^^ 

d.  Scope  of  act  considered  with  reference  to  the  character  of  the 
remuneration. — It  has  been  held  that  a  claim  for  commissions  by  an 
employee  engaged  outside  his  employer's  store  in  procuring  custom- 
ers, under  an  agreement  for  the  payment  of  weekly  wage  and  an 
additional  sum  for  commissions,  is  not  entitled  to  priority  as 
"wages."  " 

1944.  — under  other  American  statutes  giving  a  priority  to  claims 
for  wages,    (lenerally. —  a.  8c(^c  of  the  statutes  as  indicated  by  the 

s  Be  Baumllatt   (1907)   156  Fed.  422.    carriers,     mills     and     other     establish- 

1  Ex   parte   Rookett    (1876)    2    Low.    ments,   are   always   designated  as   serv- 

Dee.  S22,  Fed.  Cas.  No.  11,977.  ants,  and  the  employers  as  masters.    A 

8  Re  Grubhs-Wiley  Grocery  Go.  ( 1899 )  musician  employed  by  the  day,  week,  or 
96  Fed.  183  (directors  and  general  man-  month  at  regular  wages,  while  not  a 
agers  of  a  mercantile  corporation)  ;  'menial  servant'  in  any  sense  of  the 
followed  in  Re  Garolimi  Gooperage  Co.  word,  is  still  one  who  labors  for  the  ben- 
(1899)  96  Fed.  950  (president  of  a  efit  of  an  employer.  He  is  not  in  pur- 
business  corporation).  The  doctrine  suit  of  an  independent  calling,  and  is 
thus  propounded  is  the  same  as  that  of  subject  to  his  master's  commands,  and 
the  English  courts.  See  §  1942,  note  11,  must  do  as  directed.  The  fact  that  his 
ante.  work  is  that  of  an  artist  does  not  de- 

9  Re  Galdw^ll  (:908)  164  Fed.  515,  prive  him  of  the  benefit  which  the  law 
the  court  said :  "It  is  true  that  Congress  intended  to  give  to  those  working  for 
might  have  added  the  word  'wage  earn-   wages  for  their  living." 

er,'  and  thus  removed  all  doubt;  but  it  lOTJe  Albert  0.  Brown  &  Go.    (1909) 

was    probably    thought   that    the    word  171  Fed.  281. 

'servant,'    in   view   of    the   construction  H  iJe    Mayer    (1900)     101    Fed.    227. 

given  to  the  word  by  the  courts  gener-  This   decision   is   in   harmony  with   the 

ally,   was   sufficiently  broad   to   include  English    and    Colonial    cases    regarding^ 

all  persons  working  for  the  benefit  of  a  employees  renumerated  by  commissions, 

master  or  employer  and  dependent  upon  See  §  1942,  note   11,   ante. 
wages  for  their  support.     Employees  of 
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reasons  for  their  enactment. — The  considerations  by  which  the  legis- 
latures are  said  to  have  been  influenced  in  enacting  these  statutes 
have  reference  both  to  the  welfare  of  the  employee  and  that  of  the 
employer. 

On  the  one  hand,  they  are  regarded  as  being  intended  to  afford  an 
additional  security  to  those  classes  of  employees  who  are  the  least 
able  to  protect  themselves  against  loss/  and  whose  remuneration  is, 
in  a  special  sense,  necessary  for  the  support  of  themselves  and  their 
families.* 

In  Stonewall  Jackson  Loam,  &  Bldg.  Asso.  v.  McGruder  (1871)  43 
Ga.  9,  it  was  observed  that  the  provision  of  the  Georgia  Code  by 
which  liens  are  granted  to  laborers  "is  intended  to  secure  to  a  large 
class  of  poor  people,  dependent  for  subsistence  upon  the  safe  and 
speedy  collection  of  their  wages,  a  speedy  mode  of  enforcing  their 
just  claims ;"  that  "these  claims  are  generally  small,"  and  that  they 
belong,  for  the  most  part,  to  persons  who  look  solely  to  their  daily 
wages  for  immediate  subsistence,  and  who,  if  they  lose  that,  are  in 
want,  and  in  danger  of  becoming  a  public  charge.  They  are  not 
"designed  to  give  a  preference  to  the  salaries  and  compensation  due 
to  officers  and  the  employees  occupying  superior  positions  of  trust 
and  profit."  * 

On  the  other  hand,  it  has  been  stated  that  one  of  their  objects  is 
"to  prevent  those  persons  whose  labor  is  indispensable  to  the  con- 
tinuance of  the  business  of  the  employer  from  abandoning  it,"  and 
thus  obviate  that  "sudden  and  general  desertion"  which  "would  in 
many  instances  result  in  complete  ruin  to  all  concerned."  * 

1  For  cases  in  which  the  notion  that  3  Re  Stryker  ( 1899 )  158  N.  Y.  526, 
the  employee  in  question  did  or  did  not  70  Am.  St.  Rep.  489,  53  N.  E.  525. 
belong  to  a  class  which  required  pro-  *  Lehigh  Goal  &  Nav.  Co.  v.  Central 
teotion  was  mentioned  as  a  factor  which  R.  Co.  (1878)  29  N.  J.  Eq.  252.  This 
operated  in  favor  of  or  against  his  language  was  quoted  with  approval  in 
claim,  see  Seventh  Nat.  Bank  v.  Sheti-  Watson  v.  Watson  Mfg.  Co.  (1879)  30 
andoah  Iron   Co.    (1887)    35   Fed.   436;  X.  J.  Eq.  588. 

Pen/nsylva/nia    &    D.    R.    Co.    v.    Leuffer        See  also  Bedford  v.  Newark  Mack.  Co. 

(1877)    84  Pa.   168,  24  Am.  Rep.   189;  (1863)  16  N.  J.  Eq.  117,  where  the  court 

Re   Stryker    (1899)    ]58  N.  Y.  526,  70  expressed  the  opinion  that  the  New  Jer- 

Am.  St.  Rep.  489,  53  N.  E.  525.  sey    acts    had   been   adopted    "not   only 

2  For  allusions  to  the  significance  of  to  secure  remuneration  to  the  opera- 
this  factor,  see  American  Casualty  Ins.  tives,  but  upon  a  principle  of  sound  pub- 
Co. 's  Case  (Boston  £  A.  R.  Co.  v.  Mer-  lie  policy  to  encourage  manufactures  by 
cantile  Trust  &  D.  Co.)  (1896)  82  Md.  inducing  the  operatives  to  continue 
535,  38  L.R.A.  97,  34  Atl.  778;  Palmer  their  labor,  notwithstanding  the  inabil- 
v.  Van  Sanlroord  (1897)  153  N.  Y.  612,  ity,  real  or  apprehended,  of  the  employ- 
38  L.R.A.  402,  47  N.  E.  915;   Pennsyl-  er  to  pay  their  wages." 

vania,  d  D.  R.  Co.  v.  Leuffer  (1877)  84 
Pa.  168,  24  Am.  Rep.  189  and  the  case 
cited  in  the  next  note. 
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b.  Upon  what  footing  they  are  construed. — The  doctrine  laid  down 
in  most  of  the  cases  in  which  the  point  has  been  specifically  referred 
to  is  that  statutes  of  this  type  are  to  be  liberally  construed.*  The 
standpoint  of  the  Xew  York  court  of  appeals  is  indicated  by  the 
statement  that,  as  "legislation  of  this  character  confers  upon  a  class 
of  persons  having  a  specific  contractual  relation  with  corporations, 
new  and  unusual  privileges  and  securities  at  the  expense  of  other 
creditors  whose  distributive  share  of  the  assets  is  diminished,  it  is 
in  derogation  of  the  common  law,  and  should  not  be  extended  to 
cases  not  within  the  reason  as  well  as  within  the  words  of  the  stat- 
ute." ' 

c.  Scope  of  statutes  considered  with  reference  to  the  character  of 
the  remuneration. — In  Ifew  York,  the  court  of  appeals  has  taken 
the  position  that  the  expression  "wages,"  as  used  in  a  statute  grant- 
ing a  preference  to  the  "wages  of  employees,  operatives,  and  labor- 
ers," is  to  be  regarded  as  connoting  only  such  remuneration  as  is 


5  For  cases  affirming  this  doctrine,  see 
J'logsicbff  Silver  Min.  Go.  v.  Cullins 
(1881)  104  U.  S.  176,  26  L.  ed.  704; 
Hevcnth  Nat.  Bank  v.  Shenandoah  Iron 
Co.  (1887)  35  Fed.  436;  EeckmoM  v. 
Tanimcii  (1900)  184  111.  144,  56  N.  E. 
361;  Bass  v.  Doerman  (1887)  112  Ind. 
390,  14  N.  E.  377;  McLaren  v.  Byrnes 
( 1800)  80  Mich.  275,  45  N.  W.  143. 

In  Palmer  v.  Van  Santcoord  (1897) 
133  N.  Y.  612,  38  L.R.A.  402,  47  N.  E. 
P]5,  the  court  remarked  that  the  New 
York  statute  granting  preferences  to 
employees  of  insolvent  corporations 
"proceeds  upon  a  broader  policy  as  to 
the  persons  to  be  protected  than  has 
l)een  attributed  to  the  acts  imposing 
liability  upon  stockholders." 

Similarly,  in  Black's  Appeal  (1890) 
83  Mich.  513,  47  N.  W.  342,  the  court, 
adverting  to  certain  decisions  cited  by 
counsel,  which  involved  the  construction 
of  enactments  relating  to  the  personal 
liability  of  stockholders  for  the  debts 
of  corporations,  observed:  "In  all  such 
cases  a  strict  construction  must  be 
placed  upon  the  statutes,  because,  al- 
though remedial,  they  are  in  derogation 
of  the  common  lav?,  and  impose  liabili- 
ties where  none  existed  before.  But  the 
statute  under  consideration  creates  no 
new  liabilities.  It  is  merely  a  statute 
regulating  the  distribution  of  insolvent 
estates.  It  does  not  depend  upon  any 
constitutional  provisions  to  authorize  it. 


It  regards  the  remuneration  of  labor 
performed  for  an  employer  as  more 
worthy  of  payment  than  mere  merchan- 
dise debts  or  other  unsecured  claims 
against  an  insolvent  debtor.  Its  merits 
are  of  the  same  nature  as  those  which 
prefer  debts  due  to  the  United  States 
or  to  the  state,  and  debts  due  for  the 
last  sickness  and  funeral  expenses,  in 
insolvent  estates  of  deceased  persons, 
and  I  think  it  should  have  a  just  and 
liberal   construction." 

In  two  states,  however,  it  has  been 
categorically  laid  down  that  statutes 
creating  liens  are  to  be  strictly  con- 
strued. Hinton  v.  Goode  (1884)  73 
Ga.  233;  Flournoy  v.  Shelton  (1884)  43 
Ark.  168. 

A  similar  view  seems  to  prevail  in 
Maryland.  See  American  Casualty  Ins. 
Go's  Gase  [Boston  d  A.  R.  Co.  v.  Mer- 
cantile Trust  &  D.  Go.)  (1896)  82  Md. 
535,  38  L.R.A.  97,  34  Atl.  778,  §  1949, 
note  7,  post.  But  the  expression  of 
opinion  in  that  case  is  not  direct  and 
explicit. 

The  rule  of  strict  construction  has 
also  been  adopted  under  the  Civil 
Law.     See  §§  1951b,  1952a,  post. 

SRe  Stryker  (1899)  158  N.  Y.  526, 
70  Am.  St.  Rep.  489,  53  N.  E.  525,  re- 
ferring to  People  V.  E.  Remmington  & 
Sons  (1887)  45  Hun,  329,  affirmed  in 
(1888)   109  N.  Y.  631,  16  X.  E.  680. 
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paid  for  manual  labor.''  On  this  ground  it  has  been  held  that  a 
preference  could  not  be  claimed  for  the  fees  paid  to  an  attorney  at 
law  for  services  rendered  under  occasional  retainers,  nor  to  the  com- 
missions of  a  selling  agent,  nor  to  the  remuneration  of  an  employee 
performing  work  of  such  a  character  that  the  amount  stipulated  to 
be  paid  for  it  would,  in  ordinary  parlance,  be  designated  as  "sal- 
ary." In  the  case  cited,  the  use  of  the  word  "wages"  was  treated 
as  an  element  corroborating  an  inference  which  was  also  deduced 
from  the  collocation  of  the  terms  by  which  the  preferred  classes  of 
claimants  are  described.     See  §  1948,  post. 

In  a  ISTew  Jersey  case  also  the  fact  that  the  statute  in  question 
referred  to  "wages"  as  the  subject-matter  of  the  preference  granted, 
and  made  no  specific  mention  of  "salaries,"  was  mentioned  as  an 
element  corroborating  the  inference,  drawn  on  independent  ground, 
that  the  statute  did  not  cover  the  officers  of  a  corporation.® 

d.  — to  the  fact  that  the  employer  is  or  is  not  a  corporation. — 
Obviously,  no  preference  should  be  allowed  where  the  statute  in 
question  is  by  its  terms  applicable  only  to  employees  in  the  service 
of  corporations,  and  the  work  on  which  the  claim  is  founded  was 
performed  for  an  individual.^" 

1  Re  Strjfker  (1899)  158  y.  Y.  526,  70  be  of  such  a  restrictive  character  as  io 

Am.  St.  Eep.  489,  53  N.  E.  525,  affirm-  limit  its  application  to  the  servants  of 

ing  (1893)  73  Hun,  327,  26  N.  Y.  Supp.  corporations  whose  wages  are  regularly 

209.  payable   at   the   termination   of   certain 

8  People  V.  E.  Remington  d  Sons  specified  periods.  Thus  it  has  been  held, 
(1887)  45  Hun,  329,  affirmed  in  (1888)  with  reference  to  the  California  act  of 
109  N.  Y.  631,  16  N.  E.  680.  March  31,  1891,  that  the  specified  lien 

Compare  Witman  v.  Miller  ( 1892 )   12  did  not  arise  except  in  respect  to  per- 

Pa.   Co.   Ct.   363,  where  it  was  held  by  sons  whose  wages  were  payable  weekly 

one  of  the  inferior  Pennsylvania  courts  or    monthly.      Keener    v.    Eagle    Lake, 

that  a  traveling  salesman  paid  by  com-  Land  d  Irrig.  Co.   (1895)    110  Cal.  627, 

mission    is    not   within    the    descriptive  43    Pac.    14;    Ackley    v.    Black    Bawk 

terms,   "tradesman   hired  for   wages   or  Cravel  Min.  Co.    (1896)   112  Cal.  42,  44 

salary,"  in  the  Pennsylvania  act  of  May  Pac.      330;      Spaulding     v.      Mammoth 

12,  1891.  Spring  Min.  Co.    (1897)   —  Cal.  — ,  49 

The  Remington  Case  was  followed  by  Pac.  183. 

Gat/  V.  Hudson  River  Electric  Power  Co.  In  Kiischel  v.  Hunter   (1897)   —  Cal. 

(]9]0)   178  Fed.  499.  — ,   50   Pac.   397,  in  which  this  statute 

9  Weatlwrbt/  v.  Saxony  Woolen  Co.  was  also  under  construction,  it  was  held 
/5894)  —  N.  J.  Eq.  — .  29  Atl.  326.  (1)  that  an  allegation  that  claimant 
(See  §  1948,  6.)  "agreed  to  do  work  by  the  month"   at 

10  That  a  bookkeeper  employed  by  an  the  "agreed  rate  of  $100  per  month" 
individual  engaged  in  the  sawmill  busi-  was  not  an  allegation  that  the  eorpora- 
ness  is  not  within  a  statute  which  al-  tion  agreed  to  pay  him  monthly,  and 
lows  a  lien  to  bookkeepers  and  other  (2)  that  a  finding  of  the  court  that  the 
trrployees  of  "merchants,  transportation  corporation  "promised"  claimant  "the 
companies,  and  corporations,"  was  held  sum  of  $100  per  month,"  and  that  it 
in  Warburton  v.  Coumbe  (1894)  34  Fla.  did  not  pay  "its  employees"  the  wage^ 
212.  15  So.  769.  earned  by  them  "weekly  or  monthly  on 

liie  phraseology  of  the  statute  may    a  pay  day  in  each  week  or  month  se- 
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e. — to  the  exhaustive  character  of  the  enumeration  of  the  pre- 
ferred classes  of  employees. — An  application  of  the  rule  of  statutory 
construction,  Expressio  unius  est  exclusio  alterius,  requires  the  con- 
clusion that,  if  the  enactment  in  question  enumerates  several  classes 
of  persons,  the  legislature  did  not  intend  that  any  other  classes  should 
be  benefited.'^ 

/.  Duration  of  the  contract  as  an  element. — In  the  absence  of  any 
decision  on  the  point,  it  may  perhaps  be  assumed,  with  regard  to  the 
American  statutes,  that,  wherever  they  grant  a  lien  or  preference  in 
general  words,  the  employees  belonging  to  the  classes  within  their 
purview  are  entitled  to  a  priority,  irrespective  of  whether  the  hiring 
was  by  the  year,  month,  week,  or  day,  and  of  the  length  of  the  inter- 
vals between  the  dates  at  which  the  compensation  is  payable  under 
the  contract.  Such  an  assumption,  at  all  events,  would  appear  to 
be  reasonable,  so  far  as  regards  the  states  which  have  adopted  the 
doctrine  that  these  enactments  are  to  be  liberally  construed.  It  must 
be  admitted  that  a  different  doctrine  was  laid  down  with  relation 
to  the  earliest  of  the  English  bankruptcy  acts  in  which  a  priority 
was  allowed  to  wages  (see  §  1942,  c,  ante).  But  that  doctrine  was 
based  upon  the  specific  language  of  the  act,  and  does  not  reflect  any 
general  conception  which  can  be  treated  as  a  relevant  factor  in  the 
construction  of  enactments  framed  in  terms  as  broad  as  those  with 
which  we  are  here  concerned. 

g.  Preference  of  employees  of  corporations  who  are  also  stock- 
holders.— The  effect  of  the  decisions  with  regard  to  the  preferential 

lected  by  said  company,"  was  not  equiv-  24  Pa.  Co.  Ct.  419,  the  court  refused  to 

alent  to  a  finding  that  the  corporation  allow  a  preference  to  a  man  performing 

agreed   to    pay    claimant    monthly.      It  services  as  the  janitor  and  trainer  of  an 

was  urged  in  this  case  that  the  want  of  athletic  association,  the  ratio  decidendi 

direct  proof  as  to  the  nature  of  the  hir-  being  that,  in  the  Pennsylvania  act  of 

ing  might  be  supplied  by  the  operation  May  12,  1891,  there  was  no  mention  of 

of   Civil   Code,    §   2011,  which   declares  persons   performing   such    services,   and 

that,  "in  the  absence  of  any  agreement"  that  the  claimant  could  not  be  placed  in 

as  to  the  term  of  service,  time  of  pay-  any  of  the  classes  of  employees  which 

ment,  or  rate  of  wages,  a  servant  is  pre-  were  specified. 

sumed  to  be  hired  by  the  month,  at  a  In  Hester  v.  Allen    (1876)    52  Miss, 

monthly  rate  of  wages,  to  be  paid  when  162,  it  was  held  that  a  man  employed 

the    service    is    performed.      The    court,  to  overlook  and  supervise  the  work  on 

however,  was  of  opinion  that  it  was  not  a  farm  was  not  entitled  to  a  lien  on  the 

permitted  to  add  any  fact  to  the  find-  crops,    under    Mississippi    agricultural 

ings  by  presumption,   as  would  be  the  lien  laws  of  1872  and  1873,  those  stat- 

case  should  it  presume  that  there  was  utes    being    intended    to    embrace    only 

"the  absence  of  any  agreement,"  which  the  classes  enumerated  therein;  viz.,  the 

must  be  shown  as  a  condition  precedent  employer    and    employee,    the    landlord 

to   giving   efi'ect   to  the   statutory   pre-  and  tenant,  the  cropper  on  shares,  and 

sumption.  the  supply  man  and  the  party  supplied. 
11  In  Thomas  v.  Washaiaugh   (1900) 
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rights  of  stockholders  is,  that  an  employee  of  a  corporation,  if  he 
is  otherwise  within  the  purview  of  a  statute  of  this  description,  will 
not  be  excluded  from  its  benefits  merely  on  the  ground  that  he  is  also 
a  stockholder,^^  or  a  director, ^^  or  even  a  president." 

h.  Preference  of  employees  of  receivers  of  insolvent  estates. — 
In  a  case  where  the  receiver  of  a  coal  mine,  who  had  been  appoint- 
ed at  a  foreclosure  sale,  during  the  period  of  the  equity  of  redemp- 
tion, had,  vdthout  any  express  authorization,  hired  one  to  operate  the 
mine,  it  was  urged  that,  as  the  property  was  in  custodia  legis,  he  was 
not  entitled  to  a  lien,  for  the  reason  that  the  court  had  not  directly 
ordered  the  performance  of  the  work  in  respect  of  which  it  was 
claimed.     But  the  contention  did  not  prevail.^* 

1945.  Same  subject,  scope  of  the  term  "laborer." —  a.  Generally. — A 
class  of  employees  which  is  commonly  specified  in  statutes  of  this 
type  is  that  composed  of  "laborers"  or  "persons  performing  labor." 
In  its  widest  sense,  the  term  "labor"  may  be  said  to  embrace  every 
form  of  human  exertion,  whether  mental  or  physical.  But,  as  com- 
monly used  in  everyday  language,  it  conveys  the  idea  of  work  which 
is  entirely  or  principally  performed  with  the  hands.  Such  is  also 
the  signification  commonly  ascribed  to  it  by  the  courts.^ 

In  this  point  of  view  the  benefit  of  a  provision  which  grants  a 

12  Conlee  Lumber  Oo.  v.  Ripon  Lum-  Laws  1895,  p.  242,  which  gives  a  lien 
6e7-  Mfg.  Go.  (1886)  66  Wis.  481,  29  upon  all  the  property  used  in  "construo- 
N".  W.  285.  tion  and  operation"). 

This   general   rule   is,   of   course,   not  l  In  Hinton  v.  Goode   (1884)    73  Ga. 

applicable  in  a  case  where  the  employ-  233,   in  discussing  the  meaning  of   the 

ing    corporation    has    not    been    legally  word  as  used  in  §  1974  of  the  Georgia 

organized.    ./.  A.  Fay  d  E.  Go.  v.  Eagan  Code,  the  court  observed:  "Laborers,  as 

(1897)    96  Wis.  434,  71  N.  W.  895.  used   in   the   statute,   mean   what   were 

13  Gonsolidated  Goal  Co.  v.  Keystone  generally  and  universally  known  as  la- 
ChenUcal  Go.  (1896)  54  N.  J.  Eq.  309,  borers  at  the  time  of  the  passage  of  the 
35  Atl.  157 ;  Re  Armleder  Plumbing  Go.  act.  A  laborer  is  one  who  works  at  a 
(1900)  11  Ohio  C.  Dec.  320.  The  cases  toilsome  occupation, — a  man  who  does 
in  which  the  claims  of  directors  who  work  requiring  little  skill,  as  distin- 
were  discharging  the  duties  of  general  guished  from  an  artisan,  sometimes 
managers  have  been  rejected  indicate  called  a  laboring  man.  (Webster.) 
the  limitations  to  which  the  doctrine  is  Clerks,  agents,  cashiers  of  banks,  and 
subject.  See  §  1942,  note  11;  §  1943,  all  that  class  of  employees  whose  em- 
note  8    ante.  ployment     is     associated     witli    mental 

By  §  2488  of  Ky.  Stat.  1894  and  1903,  labor    and    skill,    were    not    considered 

it   is   expressly  provided  that  no  presi-  laborers,  and  were  not  intended  by  the 

dent  or   other  chief  officer  nor  any  di-  statute     to     be     embraced     therein     as 

rector   or   stockholder   of   the   insolvent  laborers,  so  as  to  have  a  lien  for  their 

company  shall  be  deemed  an  "employee."  wages." 

li  Du'ryee    v.     Untied    States    Credit  The  definition  of  the  term  by  Webster 

i^ystem  Go     (1895)   —  N.  J.  Eq.  — ,  32  was  also  adopted  in  Dano  v.  Mississippi 

\tl.  G90.  <i  Tl-  Ri^-er  R.  Go.   (1872)   27  Ark.  566, 

lifraylor    v.    Barry    (1901)     96    111.  567. 
App.  644  (decided  with  reference  to  111. 
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preference  or  lien  in  favor  of  a  "laborer"  can  be  claimed  by  such 
employees  as  the  following:  A  person  hired  as  a  clerk,  bartender, 
and  boy  of  all  work  in  a  grocery  and  liquor  store ;  *  a  mailing  clerk 
in  a  newspaper  office,  whose  Avork  consists  in  addressing  and  despatch- 
ing the  papers  to  the  subscribers,  and  in  attending  to  their  delivery ;  ^ 
a  driver  of  a  milk  wagon ;  *  a  cook  in  a  logging  or  mining  camp ;  * 
a  blacksmith  engaged  in  shoeing  horses  and  repairing  appliances 
used  by  the  laborers  in  such  a  camp ;  ®  a  man  employed  to  attend  a 
bar,  wash  bottles,  unpack  goods,  sweep  out  the  barroom,  and  do 
everything  that  is  required  of  him ;  '  a  man  employed  to  operate  the 
machinery  used  for  hoisting  the  materials  for  a  building  under  con- 
struction.' 

There  is  also  explicit  authority  for  the  doctrine  that  a  servant 
engaged  to  do  work  which  is  essentially  manual  is  a  "laborer,"  al- 
though the  work  may  be  such  as  cannot  be  performed  without  the 
exercise  of  special  skill.  In  this  point  of  view  it  is  considered  that 
a  preference  should  be  accorded  to  such  employees  as  typesetters, 
cylinder  feeders,  and  pressmen  in  a  printing  office.^ 

^Oliver  v.  Boehm   (1879)   6,3  Ga.  172  not  entitled  to  a  lien  on  it;   and  with 

(short   judgment;    no   argument).     See  Clark  v.  Beyrle  (1911)  160  Cal.  306,  116 

also  Blumthenthal  v.  Bennefield   (1907)  Pac.    739,    where    it    was    held    that    a, 

127  Ga.  444,  119  Am.  St.  Rep.  350,  56  cook  for  the  laborers  of  a  contractor  en- 

S.  E.  517,  where  the  word  was  held  to  gaged  in  constructing  a  tunnel  was  not 

be  applicable  to  a  bartender  whose  du-  entitled  to  a  lien. 

ties  were  mainly  manual,  although,  as  a  In  a   case  wnere  men   were  hired  to 

part  of  his  duties,  he  was  required  to  work    in    making    improvements    on    a 

keep  books.  mining  claim  at  a  certain  sum  per  day 

3  Michigan  Trust  (Jo.  v.  Grand  Rapids  and  their  hoard,  one  who  devoted  a  part 

Democrat  (1897)  113  Mich.  615,  67  Am.  of  his  time  to  cooking  for  himself  and 

St.  Rep.  486,  71  N.  W.  1102.  the  others  was  held  to  be  entitled  equal- 

*  Wilbur  V.   Hankins    (1897)    19   Pa.  ly   with    the   others   to    a   lien   for   his 

Co.  (  t.  222    (Pa.  act  of  May  12,  1891,  wages.    Cascaden.  v.  Wimbish  (1908)  88 

f^ranting  a  preference  to  "hand  laborers,  C.  C.  A.  277,  161  Fed.  241. 

including   farm   laborers   or   anv   other  ^ Breault  v.   Archambault    (1896)    64 

kind  of  labor").                              "  Minn.  420,  58  Am.  St.  Rep.  545,  67  N. 

^M'inslow    V.     Urquhart     (1875)     39  W.  348. 

Wis.     260;     Breault     v.     Archambault  1 1jOivensteim  v.  Meyer  (1901)  114  Ga. 

(1896)    64  Minn.  420,  58  Am.  St.  Rep.  709,  40  S.  E.  726.    The  mere  fact  that  a 

545,  67  N.  W.  348   (cook  and  assistant  part  of  his  duties  was  the  keeping  of 

cook    entitled    to    lien).      It   should   be  the  books  was  deemed  not  to  be  suffi- 

observed  that  in  these  cases  it  was  not  cient  to  exclude  him  from  the  benefit  of 

disputed  that  the  claimants  fell  under  the  statute. 

the  generic  description  "laborers.''     The  ^  Tiszard  v.  Hughes    (1858)    3  Phila. 

actual    point   upon   which    they   turned  261. 

was  that  they  were  engaged  in  a  com-  ^  Heckman  v.  Tammen  (1900)  184  111. 
mon  enterprise  with  the  men  who  han-  144,  56  N.  E.  361.  The  court  said:  "To 
died  the  logs.  They  are  in  conflict  with  so  construe  the  statute  as  to  limit  its 
McCormick  v.  Los  Angeles  City  Water  benefits  to  mere  menial  servants  per- 
Co.  (1870)  40  Cal.  185,  where  it  was  forming  the  lowest  forms  of  labor,  re- 
held  that  a  man  hired  to  cook  for  men  quiring  no  skill,  would,  we  think,  do  vio- 
engaged  in  constructing  a  reservoir  was  lence   to   the   meaning   of   the   act.   and 
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Labor  expended  for  earing  for  horses  in  a  mine  is  labor  in  a  min- 
ing claim. ^"^ 

On  the  other  hand,  a  provision  of  this  tenor  is  not  applicable  to 
a  civil  engineer ;  ^°  nor  to  a  professional  chemist  in  the  employ  of 
an  iron  company  ;^^  nor  to  the  secretary  and  treasurer  of  a  com- 
pany ;  nor  to  a  clerk  of  a  hotel ;  ^'  nor  to  a  clerk  in  a  mercantile 
establishment ;  ^*  nor  to  the  editors  and  reporters  of  nev^spapers ;  ^° 
nor  to  a  man  engaged  in  soliciting  orders  for  and  selling  the  pro- 
ducts of  a  mine  upon  commission ;  ^*  nor  to  a  man  employed  to  dis- 
burse money  and  pay  off  workmen  engaged  in  the  building  of  a 
house.  ^''  ISTor  to  a  scaler  of  logs.^'  Having  regard  to  these  decisions, 
as  well  as  the  general  trend  of  the  authorities,  it  seems  impossible 
to  accept  as  correct  the  ruling  that  a  traveling  salesman  is  a  "person 
performing  labor."  ^® 

b.  Applicability  of  term  to  supervising  employees  of  the  higher 
grades. — Several  decisions  may  be  said  to  proceed  upon  the  general 
principle  that  the  higher  descriptions  of  supervising  employees  are 
not  "laborers"  in  the  statutory  sense  of  the  term.  Thus  the  courts 
have  refused  to  recognize  the  claims  of  the  president  of  a  company 
who  was  acting  as  its  general  manager ;  ^^  of  the  manager  and  secre- 

leave  the  evil   intended  to  be  cured  to  men  rather  than  the  work  of  laborers, 

remain  in  existence,  only  slightly  miti-  giving  that  word  its  ordinary  accepta- 

gated.     While  we  are  disposed  to  hold  tion." 

that   the    statute    must   be   confined   to  ^^Willcmer's  Estate  (1882)   1  Chester 

those  who  perform  manual  services,  still  Co.  Eep.  533. 

it  cannot   be   confined   to   such   services  ^1  Edgar  v.  (Salisbury    (1852)    17  Mo. 

only   that  require   no   skill  in  the  per-  271. 

forniance  of  them."  18  Mecmds    v.    Park     ( 1901 )     95    Me. 

9a  dray  v.  New  Mescico  Pumice  Stone  527,  50  Atl.  706. 

Co.   (1910)   15  N.  M.  478,  110  Pac.  603.  W  iSe    Lawler    (1901)     110    Fed.    135 

io  Pennsylvamki,  &  D.  R.  Co.  v.  Leuf-  (statute  of  Washington  state). 

ier  (1877)   84  Pa.  168,  24  Am.  Rep.  189.  20  Seventh  Nat.   Bank  v.   Shenatidoah 

11  Gullum  V.  lAckdale  Iron  Co.  (1893)  Iron  Co.   (1887)   35  Fed.  436   (Va.  Acts 

5  Pa.  Dist  K.  622.  of  March  21,  1877,  and  April  2,  1879). 

'^2  Fidelity  Ins.  Trust  &  8.  D.  Co.  v.  The  court  said:  "If  the  statute  had  in- 

Roanoke  Iron  Co.    (1896)    81   Fed.  439  tended  to  embrace  presidents,  vice  presi- 

(Va.  Acta  of  March  21,  1877,  and  April  dents,  general  superintendents,  general 

2,   1879).  managers,    and    other    like    officials,    it 

l^  Ricks    v.    Redmne    (1884)     73    Ga.  would  doubtless  have  said  so.   The  prom- 

273.  inence  of  such  officials  in  every  company 

1*  Einton    v.    Goode    ( 1 884 )     73    Ua.  named  in  the  statutes  precludes  the  idea 

233;     Oliver    v.    Macon    Hardware    Co.  that  their  distinct  existence  and  claims 

(1896)  98  Ga.  249,  58  Am.  St.  Rep.  300,  were    overlooked,    and    that    they    were 

25  S.   E.  403.  intended  to  be  embraced  in  some  of  the 

IB  Michigan  Trust  Co.  v.  Grand  Rap-  designated  classes  of   employees.     They 

ids  Democrat   (1897)    113  Mich.  615,  67  seem   to  have  been   purposely  omitted; 

Am.  St.  Rep.  486.  71  N.  W.  1102.     The  doubtless  for  the  reason  that  this  class 

court  remarked  that  the   labor  of  this  of  officials  are,  generally,  in  a  position 

class  of  employees  is  intellectual  rather  to    protect   their    interests    and    secure 

than  manual,  "the  work  of  professional  their    salaries;    while    the    classes    in- 
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tary  of  a  company ;  ^^  of  a  mining  engineer  employed  on  account  of 
his  professional  knowledge  and  executive  capacity  to  manage  a 
mine ;  ^^  of  a  man  employed  by  a  company  to  superintend  its  affairs 
at  a  place  where  it  was  erecting  a  building;  ^^  of  the  superin- 
tendent of  an  industrial  concern  whose  duties  consist  in  supervising 
the  operations,  conducting  a  store,  and  keeping  books. ^*  Such  de- 
cisions reflect  a  doctrinal  position  essentially  inconsistent  with  that 
which  is  exemplified  in  another  group  of  cases  in  which  it  has  been 
held  that  he  is  entitled  to  a  lien  if  he  superintended  the  work  of 
construction.*^     The  same  remark  is  applicable  to  a  case  in  which 


eluded  in  the  statute  are  not  so  situated, 
and  are  not  able  to  protect  themselves 
against  loss." 

Compare  the  cases  cited  in  §  1942, 
note  10,  ante;  §  ]943,  note  4,  amte; 
S  1948,  note  5,  post. 

i^  Fidelity  Ins.  Trust  &  8.  D.  Go.  v. 
Roanoke  Iron  Co.  (1896)  81  Fed.  439 
(same  statute)  ;  Cox  v.  Fletcher  (1908) 
a  Ga.  App.  297,  63  S.  E.  61  (holding 
tliat  a  "superintendent  and  general 
manager"  are  not  within  the  statute)  ; 
Durkheimer  v.  Copperopolis  Copper  Co. 
(1909)  55  Or.  37,  104  Pac.  895  (mine 
superintendents  and  managers  not  with- 
in the  statute)  ;  Alexander  v.  Farrow 
(1909)  151  N.  C.  320,  66  S.  E.  209  (offi- 
cers of  corporation  are  not  "laborers" 
or  "workmen"  so  as  to  be  entitled  to 
priority  in  case  of  insolvency). 

A  stockholder  and  director  and  mana- 
ger of  a  corporation  in  the  hands  of  a 
receiver  is  not  entitled  to  a  preference. 
Trvst  Co.  V.  Casey  (1909)  131  Ky.  771, 
115  S.  W.  780. 

22  Boyle  V.  Mountain  Key  Min.  Co. 
(1897)  9  N.  M.  237,  50  Pac.  347. 

23  Smallhouse  v.  Kentucky  d  M.  G.  d 
K.  Min.  Co.  (1876)  2  Mont.  443. 

24  Moore  v.  American  Industrial  Co. 
(1905)  138  N.  C.  304,  50  S.  E.  687, 
holding  that  the  claimant  was  not  a 
"laborer"  within  Const,  art.  14,  §  4,  re- 
quiring the  general  assembly  to  enact 
legislation  giving  mechanics  and  labor- 
ers a  lien  on  the  subject-matter  of  their 
labor,  and  did  not  perform  "labor"  with- 
in Code,  §  1255,  which  carries  the  pro- 
visions of  the   Constitution  into  effect. 

25  Bank  of  Pemisylvama  v.  Cries 
(1860)  35  Pa.  423.  Alluding  to  the 
functions  of  the  claimant,  the  court 
said:  "This  is  work  often  done  by  the 
master  mechanic,  and  is  as  essential  to 
the  due  constrvietion  of  a  building  as  is 


the  purely  mechanical  part.  ...  A 
mere  naked  architect,  and  who  may  be 
such  without  being  an  operative  me- 
chanic, who  draws  plans  in  anticipation 
of  buildings  usually,  to  enable  the  build- 
er to  determine  the  kind  he  will  erect, 
could  hardly  be  supposed  to  be  within 
the  act  which  provides  a  lien  for  work 
'done  for  or  about  the  erection  or  con- 
struction of  the  building.'  But  very  dis- 
tinguishable from  this  is  the  case  of  a 
party  employed  to  devote  his  entire  time 
to  a  building,  and  who  draws  the  plans 
for  every  part  of  the  work,  and  directs 
its  execution  according  to  such  plans 
and  specifications.  This  is  labor — me- 
chanical labor  of  a  high  order — contrib- 
uting its  proportionate  value  to  the 
beauty,  strength,  and  convenience  of  the 
edifice.  Why  is  this  not  entitled  to  be 
considered  as  meritorious  as  mere  man- 
ual labor  with  the  tools  of  a  trade? 
Both  are  necessary  to  the  accomplish- 
ment of  the  end  in  view,  and  both  are 
necessary,  or  were  deemed  so  to  be  in 
this  ease,  to  the  progress  of  the  build- 
ing, and  were  performed  in  and  about 
its  construction." 

In  Stryker  v.  Cassiday  (1879)  76  N. 
Y.  50,  32  Am.  Rep.  262,  reversing 
( 1877 )  10  Hun,  18,  the  court,  discussing 
the  effect  of  a  statute  granting  a  lien  to 
"any  person  who  should  perform  any 
labor,"  said:  "This  language  is  general 
and  comprehensive,  and  its  natural  and 
plain  import  includes  all  persons  who 
perform  labor,  in  the  construction  or 
reparation  of  a  building,  irrespective 
of  the  grade  of  their  employment,  or  the 
particular  kind  of  service.  The  archi- 
tect who  superintends  the  construction 
of  a  building  performs  labor  as  truly  as 
the  carpenter  who  frames  it,  or '  the 
mason  who  lays  the  walls,  and  labor  of 
a  most  important  character.     It  is  not 
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a  person  who  planned  and  superintended  the  development  work  of  a 
mine  was  declared  to  be  entitled  to  a  lien  under  a  statute  which  covers 


any  the  less  labor  within  the  general 
meaning  of  the  word,  that  it  is  done  by 
a  person  who  is  fitted  by  special  train- 
ing and  skill  for  its  performance.  The 
language  quoted  makes  no  distinction 
between  skilled  and  unskilled  labor,  or 
between  mere  manual  labor  and  the 
labor  of  one  who  supervises,  directs,  and 
applies  the  labor  of  others. 
Looking  at  the  whole  act,  it  is  plain 
that  it  was  not  passed  simply  for  the 
protection  of  laborers,  using  that  word 
in  a  restricted  sense,  as  designating 
those  who  work  with  their  hands,  and 
are  dependent  upon  their  daily  toil  for 
their  subsistence.  Mechanics'  lien  acts 
vrere  originally  enacted  for  the  especial 
protection  of  this  class  of  persons,  but 
their  scope  has  been  greatly  extended. 
Under  the  act  in  question  a  lien  may  be 
created  not  only  in  favor  of  workmen 
employed  by  a  contractor,  but  in  favor 
of  the  contractor  also." 

For  other  cases  in  which  architects 
who  had  performed  services  both  in  pre- 
paring the  plans  and  specifications  of  a 
building,  and  also  in  superintending  its 
construction,  were  held  to  be  entitled  to 
liens  in  respect  of  both  descriptions  of 
services,  see  Phosnia)  Furniture  Co.  v. 
Put-in-Bay  Hotel  Co.  (1895)  66  Fed. 
683  ("any  person  who  performs  labor" )  ; 
Eughes  v.  Torgerson  (1892)  96  Ala. 
346,  16  L.R.A.  600,  38  Am.  St.  Rep.  105, 
11  So.  209  ("with  any  person  who  shall 
perform  work  or  labor  upon  a  build- 
ing") ;  Taylor  w.  Oilsdorff  (1874)  74  111. 
354  ("any  person  who  shall  furnish 
labor  for  erecting")  ;  Mulligan  v.  Mulli- 
gan (1866)  18  La.  Ann.  20  ("mechanic, 
workman,  or  other  person  performing 
any  work  toward  the  erection,  con- 
struction, or  finishing  of  any  build- 
ing") ;  Knight  v.  Morris  (1868)  13 
Minn.  473,  Gil.  438  ("any  person  per- 
forming labor")  ;  Wagansten  v.  Jones 
(1895)  61  Minn.  263,  63  N.  W.  717; 
Von  Dorn  v.  Mengedoht  (1894)  41  Neb. 
525,  59  N.  W.  800  ("any  person  who 
shall  perform  anv  labor  for  the  erection 
of  a  house  or  building")  ;  Johnson  v. 
MrCUire  (1900)  10  N.  M.  506.  62  Pac. 
983  ("every  person  performing  labor." 
Expression  "labor"  construed  as  com- 
prehending labor  skilled  or  unskilled, 
mental  nr  physical,  professional  or  me- 
chanical) :  Mutual  Ben.  L.  Ins.  Co.  v. 
M.  &  S.  Vol.  v.— 380. 


Kowand  (1875)  26  N.  J.  Eq.  389  ("any 
person  who  performs  labor  for  the  erec- 
tion or  construction  of  a  house")  ; 
Friedlander  v.  Taintor  (1905)  14  N.  D. 
393,  116  Am.  St.  Rep.  697,  104  N.  W. 
527,  9  Ann.  Cas.  96  ("persons  who  per- 
form any  ■  labor  upon  a  building"); 
Field  V.  Consolidated  Mineral  Water 
Go.  (1903)  25  R.  I.  319,  105  Am.  St. 
Rep.  395,  55  Atl.  757  ("any  person  who 
does  work  in  the  construction  of  a 
building");  Amoldi  v.  Gouin  (1874)  22 
Grant,  Ch.  (U.  C.)  314  ("mechanic, 
machinist,  builder,  miner,  laborer,  or 
other  person  who  does  work" ) . 

The  position  taken  in  Massachusetts 
is  that  an  architect  is  entitled  to  a 
lien  for  services  rendered  in  superin- 
tending a  building  for  which  he  has 
made  the  plans  and  specifications,  but 
that,  if  the  contract  is  an  entire  one  in 
respect  of  both  these  descriptions  of 
work,  he  cannot  claim  a  lien  in  respect 
of  the  supervision  alone.  Mitchell  v. 
Packard  (1897)  168  Mass.  467,  60  Am. 
St.  Rep.  404,  47  N.  E.  113;  hiUey  v. 
Tidden  (1906)  192  Mass.  175,  78  N.  E. 
313,  7  Ann.  Cas.  617.  In  the  former 
case  the  court  observed :  "We  are  of 
opinion  that  the  work  of  supervision 
which  is  done  directly  upon  the  build- 
ing, and  which  is  partly  physical,  but  in 
its  more  important  part  mental,  may  be 
the  subject  of  a  lien  under  our  statute, 
even  if  done  by  the  same  person  who 
prepared  the  plans  as  an  architect." 

That  an  architect  or  superintendent 
of  a  building  has  no  lien  by  reason  of 
his  services,  under  Kentucky  mechan- 
ics' lien  law  of  1858  (Myers's  Supp.  p. 
300),  was  held  in  Foushee  v.  Grigshy 
(1877)  12  Bush,  75.  The  words  of  the 
statute  under  review  are  not  mentioned 
in  the  report,  but  presumably  the  es- 
sential term  was  "labor."  If  so,  this 
decision  is  manifestly  in  conflict  witli 
those  above  cited,  in  so  far  as  it  may 
be  supposed  to  deny  the  right  of  an 
architect  to  a  lien  in  respect  of  super- 
intendence. But  the  precise  standpoint 
of  the  court  is  not  apparent. 

That  a  supervising  architect  is  not 
entitled  to  a  lien  either  under  Milligen 
&  V.  Compilation  of  Laws  of  Tennessee, 
§  2730,  which  declares  such  lien  in  favor 
of  a  mechanic,  undertaker,  founder,  or 
machinist    who    does    any    part   of    the 
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work  or  furnisheB  any  part  of  the  ma- 
terials for  the  conatruction  of  a  build- 
ing, or  under  §  2740,  which  provides 
that  the  benefits  of  §  2739  shall  apply  to 
all  persons  doing  any  portion  of  the 
work  or  furnishing  any  portion  of  the 
building,  was  held  in  Thompson  v.  Bax- 
ter (1892)  92  Tenn.  305,  36  Am.  St. 
Rep.  85,  21  S.  W.  668.  The  ratio  deci- 
dendi was  that  an  architect  is  not  in- 
cluded within  any  of  the  classes  of  em- 
ployees specifically  enumerated  in  the 
former  of  these  sections. 

For  cases  in  which  it  was  held  that 
an  architect  is  not  entitled  to  a  lien 
where  he  merely  draws  the  plans  and 
does  not  perform  any  functions  of  su- 
perintendence, see  Itaeder  v.  Bensherg 
(1879)  6  Mo.  App.  445  (mechanics  or 
other  persons  who  perform  any  work  or 
labor  upon  a  building)  ;  Rinn  v.  Elec- 
tric Power  Co.  (1896)  3  App.  Div.  305, 
38  N.  Y.  Supp.  345;  Banh  of  Pennsyl- 
vania V.  Gries  (1860)  35  Pa.  425  (see 
quotation,  supra)  ;  Price  v.  Kirk, 
(1879)  90  Pa.  47;  Rush  v.  Alle  (1879) 
90  Pa.  153  (character  of  work  must  be 
set  out  in  statement  of  claim;  it  is  not 
sufiicient  merely  to  specify  it  as  "ar- 
chitect's work" ) . 

For  decisions  to  the  effect  that  an  ar- 
chitect who  draws  the  plans  and  specifi- 
cations for  a,  building  afterwards  erect- 
ed in  conformity  to  them,  but  does  not 
superintend  its  construction,  is  enti- 
tled to  a  lien  under  a  statute  whicli 
does  not  expressly  purport  to  embrace 
skilled  labor,  see  Henry  &  C.  Co.  v. 
Halter  (1899)  58  Neb.  685,  79  N.  VV. 
616. 

For  cases  in  whicli  the  lien  of  such  an 
architect  was  allowed  with  reference 
to  statutes  which  were,  by  their  ex- 
press terms,  applicable  to  skilled  labor, 
see  Fischer  v.  Hannah  (1896)  8  Colo. 
App.  471,  47  Pac.  303;  Gardner  v.  hech 
(1893)  52  Minn.  522,  54  N.  W.  746 
(approving  X»Mjf?it  V.  Morris  (1868)  13 
Minn.  473,  Gil.  438,  as  being  a  correct 
decision  under  the  earlier  statute,  which 
did  not  expressly  embrace  skilled  labor ) . 

In  Freeman  v.  Rinalcer  (1900)  185 
Til.  172,  56  N.  E.  1055,  reversing  (1809) 
84  111.  App.  283,  it  was  held  that  an 
architect  who  draws  plans  and  specifi- 
cations for  a  building  is  entitled,  even 
though  he  does  not  superintend  its  con- 
struction, to  a  mechanics'  lien  under  the 
Illinois  act  of  June  18,  1895,  §  1,  which 
is  applicable  to  any  person  who  shall 
furnish  or  specially  prepare  the  mate- 


rials for  the  purpose  of,  or  in  building 
a  house,  "or  performs  services  as  an 
architect  for  any  such  purpose." 

On  the  other  hand,  it  was  held  in 
Adler  v.  World's  Pastime  Exposition 
Co.  (1888)  126  111.  373,  18  N.  E.  809, 
that  the  services  of  an  architect  in 
keeping  books,  auditing  accounts,  and 
making  settlements  in  behalf  of  the 
owner  with  various  contractors  engaged 
in  the  erection  of  a  building  were  not 
lienable  under  this  statute,  chap.  82,  § 
1.  As  the  services  in  question  had  been 
rendered  under  an  entire  contract  which 
also  covered  the  preparation  of  plans 
and  specifications  and  the  superintend- 
ence of  the  construction  of  t.ne  building, 
it  was  held  that  the  contract  could  not 
be  apportioned,  and  that  he  was  not 
entitled  to  a  lien  for  any  of  the  serv- 
ices. 

In  Buckingham  v.  Flummerfelt  ( 1 900 ) 
15  N.  D.  112,  106  N.  W.  403,  the  court 
held  that,  even  supposing  a  lien  may  be 
claimed  in  respect  of  the  making  of 
plans  alone  (a  point  as  to  which  no 
definite  opinion  was  expressed),  an  ar- 
chitect cannot  claim  m.  lien  in  respect  of 
such  plans  which  eventually  are  not 
used  at  all  in  the  erection  of  the  build- 
ing. 

In  Foster  v.  Tierney  (1894)  91  Iowa, 
253,  51  Am.  St.  Rep.  343,  59  N.  W.  59, 
it  was  held  that  an  architect  who  had 
made  plans  with  a.  view  to  certain  con- 
templated improvements  on  a  building 
which  were  eventually  not  carried  out 
was  not  entitled  to  a  lien,  although  the 
preparation  of  the  plans  required  some 
preliminary  work  upon  the  building. 
The  ratio  decidendi,  however,  was  not 
the  quality  of  the  services,  but  the  no- 
tion that  the  statute  only  gave  a  lien 
for  work  actually  done  upon  the  build- 
ing. 

In  Fitzgerald  v.  Walsh  (1900)  107 
Wis.  92,  81  Am.  St.  Rep.  824,  82  N.  W. 
717,  it  was  held  that  an  architect  enti- 
tled, imder  Wis.  Stat.  1898,  §  3314,  to  a 
lien  in  respect  of  making  plans,  specifi- 
tions,  and  estimates  for  a  contemplated 
building,  as  the  construction  of  the 
building  pursuant  to  such  plans  had 
been  commenced,  although  the  owner 
ceased  to  use  them  before  anything  had 
been  done  except  a  part  of  the  excava- 
tion for  the  basement.  The  court  said 
that  two  things  only  are  necessary  to 
the  lien;  namely,  indebtedness  of  the 
owner  to  the  claimant  for  work  done 
that  the  former  knew,  or  ought  to  have 
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all  miners,  laborers,  and  otters  who  perform  work  or  labor  upon 
any  mine."  Such  services  were  regarded  as  being  similar  to  those 
of  an  architect.** 

c.  Applicability  of  term  to  supervising  employees  of  the  lower 
grades. — Some  of  the  decisions  under  this  head  may  be  said  to  re- 
flect the  broad  conception  that,  for  the  purposes  of  these  statutes, 
there  is  an  essential  distinction  between  employees  whose  functions 
are  entirely  or  mainly  confined  to  superintendence,  and  those  who 
actually  perform  the  work  in  question.*''  Thus  it  has  been  held  that 
the  benefit  of  the  lien  or  preference  cannot  be  claimed  by  an  over- 
seer of  a  farm,  in  respect  of  work  connected  with  his  functions  of 
superintendence  ;*'  nor  by  the  foreman  of  works  at  a  tunnel ;  *®  nor 
by  a  man  who  has  charge  of  a  gang  of  laborers  engaged  in  cutting 
and  hauling  logs,  but  does  not  perform  any  of  the  manual  work.^" 
On  the  other  hand,  the  position  was  taken  in  one  case  that  the  ex- 
known,  the  latter  supposed  was  on  ae-  performed  by  others  under  his  super- 
count  of  the  building  presently  or  in  the    vision." 

near  future  to  be  constructed.  The  ra-  ^^  Floumoy  \.  Shelton  (1884)  43  Ark. 
tio  decidendi  was  that  when  the  con-  168  (decided  on  the  ground  that  a  stat- 
struction  of  the  building  was  actually  ute,  Gantt's  Dig.  §§  4079-4097,  giving 
commenced  according  to  the  plans,  the  a.  lien  to  "laborers,"  must  be  strictly 
lien  attached  and  could  not  thereafter  construed)  ;  Rust  v.  Billingslea  (1871) 
be  defeated.  The  court  distinguished  44  Ga.  308  (act  of  1879;  the  court  re- 
Foster  v.  Tierney,  supra,  upon  the  marking  that  the  rule  was  subject  to  an 
ground  that  the  construction  of  the  exception  in  cases  where  the  overseer 
building  was  not  commenced  in  that  worked  as  a  common  day  laborer  also)  ; 
case,  soTTiaFthe  lien  necessarily  could  Jlester  v.  Allen  (1876)  52  Miss.  162; 
not  attach.  The  general  question  Whitaker  v.  Smith  (1879)  81  N.  C. 
whether  a  distinction  should  be  made,  340,31  Am  Rep.  503;  Mell  y.  Dunlap 
in  respect  of  lienable  quality,  between    *  ^    A  V '  f    -l  ^  ^u  ^      -j 

work  done  in  preparing  plans  and  work    .,/"  *''«  ^^^^  last  cited  the  court  said: 
■  ^    ;,  „    „„j.    „j       An   overseer  is   one   who   is  employed, 

Qone   m   superintendence,   was   not   ad-    ^^^  ^^  ^^^^^  ^.^^^^^^  ^^^  ^^  o^Jooi 

verted  to.  ^j, ^  direct  the  labor  of  those  who  are 

Architects  are  entitled  to  a  hen  under  employed   to    do   the   manual   work   of 

the  Civil  Law.  Domat,  pt.  1,  bk.  3,  tit.  planting,    cultivating    and   gathering   a 

1,  §  5,  art.  9;  under  the  Code  Napoleon,  e^op.    ^^^  it  would  be  a  confusion  of 

art.  2103,  cl.  4;  and  under  the  Quebec  terms  to  call  such  a  person  a  laborer." 

Code,  art.  2013.       .  SS  Pratt's    Appeal     (1885)     1    Sadler 

28Karo  Avis  Gold  &  8.  Min.  Co.  v.  (Pa.)  12. 
Bouscher  (1886)  9  Colo.  385,  12  Pac.  so  Meands  v.  Park  (1901)  95  Me.  527, 
433.  ■  50  Atl.  706  (statutory  expression  is 
ST  In  Pullis  Bros.  Iron  Go.  v.  Boem-  "whoever  labors  at  cutting  logs").  The 
ler  (1901)  91  Mo.  App.  85,  it  was  ob-  court  said:  "The  word  'labor'  was  un- 
served: "The  phrase  'wages  for  labor,'  doubtedly  employed  by  the  legislature  in 
if  we  construe  the  words  according  to  its  limited  and  popular  sense  to  desig- 
their  ordinary  meaning,  defines  compen-  nate  this  class  of  workmen  [i.  e.,  com- 
sation  for  either  manual  labor,  or,  at  mon  laborers]  who  labor  'with  physical 
most,  for  any  service  rendered  in  per-  force  in  the  service  and  under  the  di- 
forming  a  necessary  detail  of  a  com-  rection  of  another,  for  fixed  wages.'  " 
pany's  business  by  the  employee's  per-  To  the  same  general  effect.  Went- 
sonal   exertion,   rather   than    for   work  roth's  Appeal   (1876)   82  Pa.  469. 
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pression  "laborers"  embraces  a  man  employed  as  a  general  foreman 
of  a  mine  to  supervise  the  men  .  .  .  keep  their  time,  and  give 
them  orders  for  their  pay  at  the  end  of  each  month.'*  In  another 
case  it  was  held  that  the  so-called  "superintendent"  of  a  natural- 
gas  company,  who  was  not  a  general  manager,  nor  a  general  agent, 
nor  an  officer  of  the  company,  but  whose  duties  consisted  principally 
in  superintending  the  construction  of  trenches  and  the  laying  of 
gas  pipes,  was  a  "laborer."  '^ 

d.  Occasional  performance  of  manual  labor;  differ entiaiing  im- 
port of. — Employees  who,  in  respect  to  the  other  incidents  of  their 
positions,  do  not  belong  to  the  classes  to  which  the  term  is  applicable, 
cannot  claim  the  benefit  of  the  preference  on  the  mere  ground  that 
they  sometimes  performed  some  manual  work  as  an  incident  of  the 
discharge  of  their  duties.**    Manual  work  so  performed  does  not  con- 


si  Oapron  V.  Strout  (1876)  11  Nev. 
304.  The  court  refused  to  express  an 
opinion  regarding  the  right  of  a  gen- 
eral superintendent  to  claim  the  lien; 
but  remarked  that  the  cases  were,  at 
all  events,  distinguishable.  The  latter 
of  these  views  is  sustained  by  the  anal- 
ogy of  the  decisions  which  relate  to 
statutes  in  which  the  expression  "work 
and  labor"  is  used.    See  §  1947,  post. 

The  Gapron  Case  was  followed  in 
Kritzer  v.  TriMtf  Engineering  Co.  (1911) 
16  Cal.  App.  287,  116  Pac.  700.  See  also 
Cullins  V.  Flagstaff  Silver  Min.  Co. 
(1878)  2  Utah,  219,  9  Mor.  Min.  Rep. 
412,  affirmed  in  (1881)  104  U.  S.  176. 
26  L.  ed.  704. 

A  foreman  at  a  mine,  who  saw  that 
the  work  of  mining  was  done  in  differ- 
ent places,  framed  timbers,  helped  the 
men,  took  part  in  the  erection  of  a 
mill,  and  did  other  things  generally  to 
assist  in  the  furtherance  of  the  work, 
is  entitled  to  a  lien  for  services  per- 
formed. Wa-shbtirti  v.  Inter-Mountain 
Min.  Co.  (1910)  56  Or.  578,  109  Pac. 
382,   Ann.   Cas.   1912C,  357. 

32  F(indergt]st  v.  Yandes  (1890)  124 
Tnd.  159.  8  L.R.A.  849,  24  N.  E.  724. 

33  In  Oliver  v.  Macon  JJardirare  Go. 
(1896)  98  Ga.  249.  58  Am.  St.  Ren. 
300,  25  S.  E.  403,  the  same  court  re- 
marked: "Every  human  being  who  fol- 
lows any  legitimate  employment,  or  dis- 
charges the  duties  of  any  office,  is,  in 
a  very  broad  sense,  a  laborer.  The 
President  of  the  United  States,  the  gov- 
ernor of  this  state,  and  the  justices  of 
this  court,  are  all  laboring  men,  in  the 


sense  that  they  do  a  great  deal  of  lianl 
work,  much  of  which  is,  indeed,  attend- 
ed with  physical  and  muscular  exertion; 
but  at  the  same  time  they  cannot  prop- 
erly be  termed  'manual  laborers,'  either 
in  the  popular  sense  in  which  these 
words  are  used  and  understood,  or  in 
the  sense  in  which  the  term  'laborers' 
was  employed  in  the  statutes  under  con- 
sideration." In  that  ease  the  general 
principle  here  indicated  was,  in  the 
headnote  written  by  the  court,  ex- 
pressed in  the  following  language  with 
reference  to  the  particular  facts  under 
discussion :  "Primarily,  a  clerk  in  a 
mercantile  establishment  is  not  a  'labor- 
er,' in  the  sense  in  which  that  word  is 
used  in  §  1974  of  the  Code,  even  though 
the  proper  discharge  of  his  duties  mav 
include  the  performance  of  some  amount 
of  manual  labor.  If  the  contract  of  em- 
ployment contemplated  that  the  clerk's 
services  were  to  consist  mainly  of  work 
requiring  mental  skill  or  business  ca- 
pacity, and  involving  the  exercise  of  his 
intellectual  faculties,  rather  than  work 
the  doing  of  which  properly  would  de- 
pend upon  a  mere  physical  power  to  per- 
form ordinary  manual  labor,  he  would 
not  be  a  laborer.  If,  on  the  other  hand, 
the  work  which  the  contract  required 
the  clerk  to  do  was,  in  the  main,  to  be 
the  performance  of  such  labor  as  that 
last  above  indicated,  he  would  be  a  'la- 
borer.' In  any  given  case,  the  question 
whether  or  not  a  clerk  is  entitled,  as  a 
laborer,  to  enforce  a  summary  lien 
against  the  property  of  his  employer, 
must  be  determined  with  reference  to  its 
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stitute  their  normal  employment,  and,  as  a  general  rule,  it  is  only 
when  they  have  been  hired  to  do  that  kind  of  work  that  they  are 
deemed  to  be  "laborers"  within  the  meaning  of  these  statutes.^*  But 
a  person  engaged  for  the  specific  purpose  of  performing  manual 

labor  as  well  as  work  of  a  higher  quality  is  entitled  to  a  preference, 

possibly  in  respect  to  the  whole  of  his  wages,  irrespective  of  the 

uwn      particular      facts      and      circum-  JAndale  Brick  Co.  v.  Smith    (1909)    54 

stances."  Tex.  Civ.  App.  297,  118  S.  W.  568.     The 

Tliis  decision   and  tlie   arguments  by  court  said  tliat  employees  of  that  class 

which  it  was  sustained  seem  to  indicate  have    no    statutory    liens,    even    though 

some  departure  from  the  position  taken  they    may    at    times    perform    labor    or 

in   Richardson   v.   Langston    (1881)    68  services    belonging    to    those    employees 

Ga.   658.     There   it  was   ruled   that  an  who  have. 

affidavit  to  foreclose  a  laborer's  lien,  iu  An  inspector  of  lumber,  although  his 
which  it  was  alleged  that  the  defend-  work  requires  liim  to  perform  a  small 
ants,  merchants  selling  dry  goods  and  amount  of  manual  labor,  is  not  a 
groceries,  were  indebted  to  the  deponent  "laborer."  Re  Sayles  (1892)  92  Mich, 
"for  services  rendered  as  clerk,  laborer,  354,  52  N.  W.  637  (How.  Anno.  Stat, 
and  general  service  in  said  store,"  was  [Mich.]  §  8749m).  The  court  re- 
not  demurrable  as  not  sufficiently  set-  marked  that  "what  is  compensated  [in 
ting  out  the  fact  that  the  plaintiff  was  such  a  case]  is  not  the  labor,  but  the 
a  laborer.  If  a  clerk  in  a  store  is  judgment  and  integrity  of  the  inspector, 
"primarily  not  a  laborer,"  as  is  laid  The  inspector  is  nothing  less  than  an 
down  in  the  other  case  above  cited,  it  arbitrator  between  the  parties,  and  to 
would  seem  to  follow  that  such  an  em-  hold  this  class  of  services  within  the 
ployee,  if  he  seeks  on  special  grounds  meaning  of  the  statute  would,  we  think, 
to  bring  himself  within  the  statute,  require  that  all  professional  services, 
should,  as  a  matter  of  pleading,  set  as  well  as  the  services  of  the  officers  of 
forth  those  grounds  in  his  statement  of  the  corporation,  should  be  likewise  pro- 
claim.    It  is   submitted  that  this   con-  tected." 

elusion  is  the  only  one  which  is  com-  See  also  Pendergast  v.  Yandes  ( 1 890 ) 
patible  with  the  doctrinal  position  in-  124  Ind.  159,  8  L.E.A.  849,  24  N.  E. 
dicated  by  the  following  passage  in  the  724,  note  32,  sttpra,  and  §  1948,  c, 
opinion,  which  was  quoted  with  approv-  post;  Meands  v.  Park  ( 1901 )  95  Me. 
al  in  Oliver  v.  Macon  Hardware  Co.:  527,  50  Atl.  706,  note  18,  supra. 
"I  do  not  understand  that  clerks,  or  **A  man  hired  to  work  as  general 
persons  doing  general  service,  although  clerk  and  bookkeeper,  and  to  make  him- 
they  may  labor,  are  therefore  laborers,  self  generally  useful,  during  the  re- 
in legal  contemplation.  If  they  are  to  construction  of  a  hotel,  and  afterwards 
be  included  in  the  general  term  'labor-  as  clerk  and  steward,  was  held  not  to 
ers,'  then  I  see  no  limit  to  the  exercise  be  entitled  to  a  laborer's  lien  under 
of  this  extraordinary  right  of  having  the  North  Carolina  statute,  although 
execution  on  oath,  by  all  agents  and  em-  he  occasionally  did  some  manual  work 
plovees  such  as  cashiers,  tellers,  and  upon  the  building.  'Nash  v.  Southmich 
bookkeepers  of  banks,  secretaries,  treas-  (1897)  120  N.  C.  459,  27  S.  E.  127. 
urers.  bookkeepers,  salesmen,  and  super-  A  "woodsman"  who  superintended  a 
intendents  of  manufacturing  companies,  large  number  of  hands  on  a  turpentine 
as  well  as  all  the  officials  of  railroads  farm,  and  also  worked  as  a  clerk  in  the 
below  the  president,  whether  in  the  employer's  commissariat  department, 
offices  or  on  the  roads.  To  enlarge  upon  was  held  not  to  be  entitled  to  a  lien 
class  legislation  by  implication  should  as  a  "laborer,"  although  he  did  a  con- 
not  be  the  policy  of  courts,  and  espe-  siderable  amount  of  manual  labor  in 
ciallv  so  where  ex  parte  summary  rem-  the  discharge  of  his  duties.  Cole  v. 
edies  are  allowed."                             '  ^J'-^eill    (1896)    99   6a.   250.   25   S.   E. 

The   superintendent   of   a   brick   com-  402. 

panv  is  not  entitled  to  a  lien,  although  That  an   agent  whose  prmcipal   duty 

he    at    times    performs    ordinary    labor,  was   to    collect    money    due   to   his   em- 
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nature  of  the  services  by  which  they  were  earned ;  ^'  certainly  in 

respect  of  such  wages  as  are  due  on  account  of  the  manual  labor 

alone.*®     It  is  also  clear,  both  on  principle  and  authority,  that  an 
employee  who,  if  he  were  engaged  to  perform  work  of  the  descrip- 

ployer  for  machines  previously  sold  was  insolvents.     Black's   Appeal    (1890)    S3 

not  within  a  statute  which  prefers  debts  Mich.   513,  47   N.   W.   342    (How.   Stat, 

for    "labor,"    although    occasionally    in  §  8749m).     The  conclusion  of  the  court 

performance  of  his  duties  he  .did  some  was  based  upon  the  ground  that  statutes 

manual  work  upon  the   machines,   was  of   this   description   are  to  be  liberally 

held  in  C?ar7c's  AppeaM  1894)  100  Mich,  construed,     and     that     the     claimant's 

448,   59   N.   W.   150.  functions   involved   "manual   labor   and 

That  the  Washington  statute  creating  practical  demonstration  in  the  opera- 
liens  for  labor  does  not  cover  manual  tion  of  machinery  to  produce  the  re- 
labor  performed  as  an  incident  to  a  per-  quired  result, — the  performance  of  such 
son's  connection  with  a  corporation  as  services  as  are  usually  performed  in  a 
stockholder  and  general  manager,  his  flouring  mill."  But  the  opinion  was 
actual  incentive  being  his  interest  in  also  expressed  that,  if  a  strict  construc- 
the  expected  profits,  was  held  in  Addi-  tion  should  be  placed  upon  the  statute, 
son  v.  Pamfic  Post  Mill.  Co.  ( 1897 )  79  the  claim  of  petitioner  would  still  come 
Fed.  459.  The  allusion  to  the  motive  within  the  letter  and  spirit  of  the  stat- 
of  the  claimant  in  this  case,  however,  ute. 

seems    to    introduce    a    supererogatory  An  employee  whose  duty  required  his 

factor.  personal  supervision,  and  required  him 

85  Thus  it  has  been  held  that  one  who  to  perform  personal  manual  labor  upon 

not  only  acts  as  overseer  and  assistant  the  mining  property,  and  who  actually 

superintendent,    but    performs    manual  performed  manual  labor  upon  the  min- 

labor  in  the  construction  of  a  building,  ing  claims  for  the  benefit,  development, 

is  within  an  act  which  gives  a  lien  to  and   operation   of   the   property,   is   en- 

"all  persons"  performing  labor  for  the  titled  to   a   lien   for  his   compensation, 

construction  of  a  building.     Willamette  notwithstanding  he  was  a  superintend- 

Falls    Transp.    &    Mill.    Go.    v.    Renick  ent    and    general    manager.      Hahn    v. 

(1855)   1  Or.  169.  Anaconda  Gold  Min.   Go.    (1910)    26  S. 

So  also  a  superintendent  or  foreman  D.  218,  128  N.  W.  128. 

of    laborers    who    remains    with    them,  86  In   Lawton   v.    Richardson    ( 1898 ) 

directing    their    work,    and    sometimes  118  Mich.   669,   77   N.   W.  265,   it  was 

working  himself,  is  a  "laborer."     Texas  held    that    the    phrase    "labor    debts" 

d  St.  L.  R.  Go.  V.  Allen   (1882)    1  Tex.  (How.  Stat.   [Mich.]   §  8749m)    did  not 

App.  Civ.  Cas.  (White  &  W. )  291.  embrace  a,  claim  for  work  done  by  an 

In  Ricks  v.  Redicine    (1884)    73  Ga.  employee    in    assisting    the    proprietor 

273,  it  was  conceded  that  a  hotel  clerk  of  a  store  to  purchase  goods  for  a  store 

would  have  been   entitled  to   a  lien  if  of   which    he    expected    to   be   manager 

he   had   performed   manual   labor   as   a  after  it  was  started,  but  that  it  covered 

part  of  his  duties.     But  this  concession  his  services  rendered  in  unpacking  the 

must  be   interpreted  with   reference  to  goods,  marking  them  and  putting  them 

the   general   principle   embodied    in   the  on  the  shelves,  and  in  performing  the 

cases  cited  in  note  34,  supra.  ordinary  work  of  a  salesman  in  attend- 

A  practical  miller  who  was  employed  ing    to    customers,    sweeping    out    the 

by   a  corporation   engaged   in   building  store,     etc.,     during     the     time     which 

Hour   mills   and   in   manufacturing  and  elapsed  before  the  store  was  closed  by 

selling   milling   machinery,    and    whoso  creditors.    The  ratio  decidendi  was  that 

duty  it  was  to  go  from  place  to  place  nearly  all  the  labor  performed  after  the 

and  start  new  mills  or  new  machinery,  purchase   of   the   goods   was   not   intel- 

erected  by  the  corporation,  for  the  pur-  lectual  or  professional  in  its  character, 

pose  of  showing  the  vendees  the  prac-  but  in  the  main  manual, 

tical   results  obtainable,  and   procuring  That  the  same  statute  was  applicable 

their   acceptance  of  the   mills  and  ma-  to  the  personal  labor  performed  by  the 

chinery,  was  held  to  be  within  a  statute  overseer  and  custodian  of  a  mine,  while 

preferring  debts   for  "labor"  owing  by  in   charge  of  the   property  of  the   cor- 
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tion  indicated  by  his  occupation  or  trade,  would  be  treated  as  being 
■outside  the  privileged  classes,  is  entitled  to  claim  the  preference  ac- 
corded to  "laborers"  if,  as  a  matter  of  fact,  he  did  perform  manual 
labor." 

Wliere  such  an  employee  as  a  clerk  in  a  mercantile  establishment 
seeks  to  obtain  the  benefit  of  a  lien  or  preference,  he  assumes  the 
burden  of  proving  that  the  labor  which  he  contracted  to  perform  was 
mainly  physical.'* 

1946.  — of  other  single  terms  primarily  imputing  manual  work.^ 
a.  "Workmen." — In  one  case  the  supreme  court  of  Pennsylvania, 
adopting  Webster's  definition  of  this  word,  viz.,  "one  who  is  em- 
ployed in  any  labor,  especially  manual  labor,"  refused  to  hold  that 
it  was  applicable  to  a  civil  engineer.* 

i.  "Mechanics." — In  its  wider  sense  this  term  denotes  an  artisan, 
an  artificer,  or  a  person  who  follows  a  handicraft  for  his  living;  in 
its  more  restricted  sense  it  is  applied  to  employees  of  the  above  de- 
scriptions whose  work  is  confined  to  the  making  and  repairing  of 
machinery.*  Invariably,  therefore,  it  imports  the  performance  of 
some  kind  of  manual  work.  Accordingly  it  is  not  applicable  to  a 
person  who  is  employed  by  the  owner  of  a  factory  to  assist  him  in 
purchasing  machinery,  to  superintend  its  erection,  and  to  put  the 
factory  in  working  order,  but  who  does  no  manual  labor  himself ;  ' 

poration,     was     held     in     McLaren    v.  ^^  Hoioell  v.  Atkinson    (1907)    3   Ga. 

Byrnes   (1890)    80  Mich.  275,  45  N.  W.  App.  58,  59  S.  E.  316,  following  Oliver 

143.  V.  Macon  Hardicnre  Co.    (1896)   98  Ga. 

37  In  Adams  v.  Goodrich  (1875)  55  249,  58  Am.  St.  Rep.  300,  25  S.  E.  403 
Ga.  233,  thia  doctrine  was  applied  with  (notes  33,  37,  supra),  where  an  inter- 
respect  to  a  mechanic.  There  the  court  vention  which  alleged  in  general  terms 
seems  to  have  assumed  that  the  term  that  the  intervener  was  a  clerk,  and 
"laborers"  was  only  applicable  to  per-  that  as  such  clerk,  he  performed  labor, 
sons  performing  unskilled  labor,— a  but  which  failed  to  show  that  such  labor 
narrow  construction  of  the  terra  which  constituted  the  larger  part  of  the  work 
is  not  borne  out  by  the  other  author-  pertaining  to  his  employment,  was  held 
ities.  But  the  general  principle  applied  bad  on  demurrer. 
is   plainly   not   open   to   any  exception.  l  Pennsylvania  &  D.  R.  Co.  v.  Leuffer 

"In  determining  whether  a  particular  (1877)  84  Pa.  168,  24  Am.  Rep.  189, 
clerk,  or  other  employee,  is  really  a  reversing  (1876)  11  Phila.  548.  In 
'laborer,'  the  character  of  the  work  he  the  statute  there  under  review,  the 
does  must  be  taken  into  consideration,  words  "workmen"  and  "laborers"  are 
In  other  words,  he  must  be  classified,  grouped  together.  The  court,  therefore, 
not  according  to  the  arbitrary  designa-  might  have  fortified  its  conclusion  by 
tion  given  to  his  calling,  but  witli  ref-  invoking  the  rule,  nosoitur  a  socfns. 
erence  to  the  character  of  the  services  But  the  scope  of  the  word  was  not  con- 
required  of  him  by  his  employer."  sidered  from  this  standpoint. 
Oliver  v.  Macon  Bardicare  Co.  (1896)  2 Imperial  Diet.;  Century  Diet. 
■98  Ga  249  58  Am.  St.  Rep.  300,  25  S.  3  Cook  v.  Ross  (1895)  117  N.  O.  193, 
E.   403,   405.  23  S.  E.  252. 

As  to  the  meaning  of  this  word  in  the 
New  Jersey  Statutes,  see  §  1 948,  &,  post. 
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nor  to  a  man  engaged  in  soliciting  orders  for,  and  selling  the  pro- 
ducts of,  a  mine  upon  commission.* 

c.  "Operatives." — By  lexicographers  this  term  is  defined  as  a 
"laboring  man,  artisan,  or  worker  in  manufactures."  ®  Like  the 
words  discussed  in  the  two  preceding  subsections,  therefor,  it  con- 
notes manual  work  only.  See  subd.  d^  post.  It  has  been  held  ap- 
plicable to  an  artisan  who  makes  boots  at  his  own  home,  out  of  ma- 
terials furnished  by  his  employer.* 

d.  "Persons  performing  labor  as  operatives." — The  notion  of  a 
preference  extended  only  to  those  classes  of  employees  whose  work 
is  primarily  and  essentially  of  a  manual  character  manifestly  inheres 
in  this  form  of  words  as  in  the  simple  term  "labor."  Accordingly 
it  does  not  embrace  a  traveling  salesman ;  '^  nor  the  secretary  of  a 
manufacturing  company,  even  though,  as  an  incident  of  his  duties 
as  secretary,  he  manages  the  business  and  assists  in  packing  and 
shipping  goods ; '  nor  the  superintendent  of  a  brewing  corporation.' 
On  the  other  hand,  it  is  applicable  to  farm  laborers,"  and  to  sales- 
men employed  in  a  store.  ^^ 

e.  "Farm  laborers." — The  term  "farm  laborer"  is  used  in  a  num- 
ber of  these  statutes,  and  is  generally  held  to  include  only  such  per- 
sons as  are  actually  engaged  in  manual  labor  upon  the  land,  and  does 
not  include  other  supervising  employees  or  persons  employed  for 
other  work,  although  such  work  may  be  connected  with  the  farm 
work  in  some  way.^* 

iWillau^s  Estate   (1882)    1  Cliester  io Re  Lowry    (1898)    7   Ohio   S.  &  C. 

Co.  Rep.   533.  P.  Dec.  282. 

5  Imperial  Diet.;  Century  Diet.  "  iie  Duhme  Co.   (1897)    6  Ohio  S.  & 

^Thayer  v.  Mann  (1848)  2  Gush.  371  C   P.  Dec.   448. 

(insolvency  act  of  1838,  chap.  163).  12  One    employed    in    making    repaira 

T  Re  Sloan    (1899)    60  Ohio  St.  472,  upon   a   sugar  grinding  house  and  the 

54  N.  E.  516;  Davis  v.  Greenlee  (1897)  machinery  therein,  on  a  sugar  planta- 

13  Ohio  C.  C.  229,  7  Ohio  C.  D.  111.  tion,  as  well  as  acting  as  watchman,  is 

8  Green  v.  Weller  (1892)  3  Ohio  C.  not  within  the  statute.  Saloy  v.  Dragon 
D.  488.  (1885)    37  La.  Ann.  71. 

9  Manner  v.  Maumee  Brewing  Co.  Nor  is  one  who  is  employed  hy  a 
(1899)  6  Ohio  N.  P.  305,  8  Ohio  S.  &  C.  sugar  refining  company  to  weigh  and 
P.  Dec.  399.  This  decision,  however,  is  \°^^  sugar  cane  upon  cars,  and  who 
inconsistent  with  another,  also  rendered  1"''®^  others  to  do  the  labor  connected 
by  a,  court  of  inferior  jurisdiction,  to  ^f  ^^^"^3,**^-.  ^Z*'''''^  ^-  ^elgado  (1903) 
the  eflfect  that  a  man  employed  to  over-  ^^  t'  ^-  ^-  ^^°'  J22  Fed.  604. 

see  and  manage  in  all  its  details  the  „:^''  overseer  is  not  withm  .statute 
,  f  *^j.  4.  J  •  iu  giving  agricultural  laborers  a  lien  for 
work  of  a  contractor  engaged  m  the  f^^or^  Ishell  v.  Du^ap  (1882)  17  S 
business  of  making  streets,  grading,  q  5gj  ,  .  kj. 
etc  and  who,  when  it  was  necessary,  "one  who  with  his  machinery  and  serv- 
ient a,  helping  hand,  was  entitled  to  a  ants  threshes  grain  for  another  al- 
preference.  Re  Engle  (1894)  1  Ohio  though  present  directing  and  assistin-r 
N.  P.  110,  1  Ohio  S.  &  C.  P.  Dec.  101.  therein,  is  not  within  a  statute  o-ivin''- 
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1947.  — of  groups  of  terms  importing  manual  work. — a.  All  per- 
sons doing  any  "ivork  or  labor." — This  phrase  has  been  held  to  em- 
brace such  superior  employees  as  a  civil  engineer  who  surveys  routes 
for  and  superintends  the  construction  of  a  railroad ;  ^  a  foreman  who 
directs  the  work  of  laborers  in  improving  a  railroad ;  *  and  an  over- 
seer in  a  mine  who  was  under  the  orders  of  the  general  agent  of  the 
foreign  company  which  owned  the  mine,  and  who  personally  superin- 
tended the  manual  labor  of  the  miners  and  directed  the  develop- 
ment of  the  property.^ 

b.  "Mechanics  and  lahorers." — As  both  the  words  which  are  thus 
coupled  together  imply  persons  who  perform  manual  work,  it  fol- 
lows that  the  combination  includes  only  employees  whose  work  is 
exclusively  or  mainly  of  that  character.  It  does  not  embrace  a 
draughtsman,*  nor  the  general  manager  of  a  shop.^ 

For  the  cases  relating  to  the  California  act  of  March  31,  1891, 


a  lien  to  any  person  who  shall  do  labor 
upon  any  farm,  etc.  Mohr  v.  Clark 
(1888)    3  Wash.  Terr.  440,  19  Pac.  28. 

A  woman  employed  in  a  family  living 
upon  a  farm,  who  does  ordinary  house- 
work and  assists  in  cooking  meals  for 
laborers  doing  the  farm  work,  is  not  a 
laborer  within  the  meaning  of  N.  D. 
Rev.  Codes  1905,  §  6277,  giving  a  lien 
for  wages  of  farm  laborers.  Lowe  v. 
Alrahamson  (1908)  18  N.  D.  182,  19 
L.R.A.(N.S.)  1039,  119  N.  W.  241,  20 
Ann.  Cas.  355. 

But  one  employed  in  making  sugar 
upon  a  plantation  is  within  a  statute 
giving  a  lien  to  plantation  laborers. 
Saloy  V.  Dragon  (1885)  37  La.  Ann. 
71. 

So,  one  employed  to  out  and  stack 
hay  is  within  a  statute  giving  a  lien  to 
any  person  who  shall  do  labor  upon  any 
farm,  etc.  Beckstead  v.  Griffith  (1906) 
11  Idaho,  738,  83  Pac.  764. 

1  Van  Frank  v.  St.  Louis,  0.  G.  &  Ft. 
S.  R.  Go.  (1902)  93  Mo.  App.  412,  67 
S.  W.  688.  The  theory  of  the  court  was 
that  the  phrase  occurred  in  the  general 
lien  law  of  Missouri  (Rev.  Stat.  1899, 
§  4239),  and  that  this  was  of  a  broader 
scope  than  another  enactment  (Rev. 
Stat.  1899,  §  1006),  which  was  intended 
to  protect  "laborers." 

2  Sweem  v.  Atchison,  T.  &  8.  F.  R. 
Go.  (1900)   85  Mo.  App.  87. 

3  Oullins  V.  Flagstaff  Silver  Min.  Co. 
(1878)  2  Utah,  2i9,  affirmed  in   (1881) 


104  U.  S.  176,  26  L.  ed.  704.  In  its 
opinion  the  Supreme  Court  of  the  Unit- 
ed States  remarked:  "His  duties  were 
similar  to  those  of  the  foreman  of  a 
gang  of  track  hands  upon  a  railroad, 
or  of  a  force  of  mechanics  engaged  in 
building  a  house.  Such  duties  are  very 
different  from  those  which  belong  to 
the  general  superintendent  of  a  rail- 
road, or  the  contractor  for  erecting  a 
house.  Their  performance  may  well  be 
called  work  and  labor;  they  require  the 
personal  attention  and  supervision  of 
the  foreman,  and  occasionally  in  an 
emergency,  or  for  an  example,  it  be- 
comes necessary  for  him  to  assist  with 
his  own  hands.  They  cannot  be  per- 
formed without  much  physical  exertion, 
which,  while  not  so  severe  as  that  de- 
manded of  the  workmen  under  his  con- 
trol, is  nevertheless  as  really  work  and 
labor.  Bodily  toil,  as  well  as  some  skill 
and  knowledge  in  directing  the  work, 
is  required  for  their  successful  per- 
formance. We  think  that  the  discharge 
of  them  may  well  be  called  work  and 
labor." 

To  the  same  effect  is  the  decision  in 
Idaho  Min.  &  Mill.  Co.  v.  Dofuis  (1903) 
59  C.  C.  A.  200,  123  Fed.  396  (Idaho 
Sess.  Laws  1895,  p.  48,  §   1). 

iLeinau  v.  Albright  (1891)  10  Pa. 
Co.  Ct.  171. 

6  Raynes  v.  Kokomo  Ladder  &  Fur- 
niture Go.  (1899)  153  Ind.  315,  54  N. 
E.    1061. 
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granting  a  lien  to  "mechanics  and  laborers"  in  the  service  of  cor- 
porations, see  §  1944,  note  10,  ante. 

c.  "Mechcmics,  workmen,  cmd  laborers." — The  remark  made  in 
the  preceding  subsection  is  also  applicable  to  this  combination  of 
terms.  Accordingly  it  does  not  cover  the  manager  and  superintend- 
ent of  a  mining  company,*  nor  a  bookkeeper ;  '  nor  an  attorney  at 
law  employed  to  secure  options  on  certain  property.'* 

d.  "Mechanics,  laborers,  amd  operatives." — These  expressions  all 
import  the  performance  of  manual  work,  and  therefore  do  not  em- 
brace a  civil  engineer  in  the  employ  of  a  railway  company.' 

1948.  — of  groups  of  terms  partly  importing  manual  work. — a. 
"Laborers  or  servants." — Two  decisions  with  reference  to  this  com- 
bination of  expressions  proceed  upon  the  theory  that  they  cover  only 
persons  who  perform  manual  labor,  and  consequently  do  not  confer 
a  right  to  a  preference  upon  a  bookkeeper,*  or  a  traveling  salesman.* 
These  rulings  appear  to  be  a  very  strong  application  of  the  doctrine, 
noscitur  a  sociis.  The  writer  ventures  to  think  that  they  are  not 
correct.*  However  this  may  be,  there  is  no  reasonable  ground  upon 
which  the  phrase  can  be  restricted  to  persons  who  perform  unskilled 
labor.  Accordingly  it  is  held  that  such  employees  as  typesetters, 
cylinder  feeders,  pressmen,  and  a  printer's  bookkeeper  are  entitled 
to  a  preference.* 

h.  "All  persons  doing  labor  or  service  of  whatever  kind." — By 
the  New  Jersey  corporation  act,  §  63,  as  originally  framed,  only 
"laborers"  were  allowed  a  preference.  It  was  not  disputed  that  this 
expression  connoted  only  persons  who  performed  manual  labor." 

6  Smallhouse  v.  Kentucky  £  M.  Gold  of   the   provision   as   to   preferences    in 

&  8.  Min.  Co.   (1876)  2  Mont.  443.  case    of    voluntary    assignments    in    1 

1  Cochran  v.  A.  8.  Baker  Co.  (1899:  Starr  &  C.  Anno.  Stat.  (III.)  p.  1305. 
Sup.  Ct.)    30  Misc.  48,  61  N.  Y.  Supp.        i  Eppstevn   v.    Wehh    (1892)     44    III. 

724.     The  provision  in  question   (N.  Y.  App.  341. 

Laws  1897,  chap.  415,  §  8)  uses  merely        3  It  must  be  admitted  that  they  are 

the    word    "employees."      But    in    the  sustained  by  the  more   recent  decision 

definition  clause   (§2),  this  expression  in  Re  Stryker    (1899)    158  N.   Y.   520, 

is   declared  to   mean   "mechanic,  work-  70  Am.  St.  Rep.  489,  53  N.  E.  525,  note 

ingman,  or  laborer."  24,  infra.    But  for  the  reasons  explained 

'»  Gay  V.  Hudson  River  Electric  Pow-  in  note  25,  infra,  the  author  considers 

er  Co.   (1910)   178  Fed.  499   (same  stat-  that  decision  to   be,   both   on  principle 

ute  as  that  in  preceding  note).  and  authority,  erroneous. 

»Gulf  &  B.   Valley   R.   Co.  v.  Berry        *Heckmari\.  Tammm  (1900)  184  111 

(1903)    31    Tex.   Civ.   App.   408,   72   S.  144,   56  N.  E.  361    (111.  Laws  of  1895 

W.  1049.  p.  242). 

i  Signer  v.  Well   (1892)   44  111.  App.        B  See  the  language  used  by  the  court 

338,   denying  the   applicability  both  of  in    Weatherhy    v.    Saxony    Woolen    Co 

the   act   of   June   15,    1887,   3   Starr   &  (1894)    —  N.   J.   Eq.   — ,   29   Atl    326 

C.    Anno.    Stat.     (HI.)    p.    828,    If    61  (note  6,  infra). 
(settlement   of   insolvent  estates),   and 
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In  the  amended  act  (P.  L.  1869,  p.  1448),  there  was  inserted  a 
definition  clause,  declaring  that  the  word  "laborers"  was  to  he  con- 
strued as  including  all  "persons  doing  labor  or  service  of  whatever 
character  for,  or  as  workmen  or  employees  in,  the  regular  employ 
of  such  corporation."  It  has  been  held,  with  reference  to  these  de- 
scriptive words,  that  neither  a  president  nor  a  director  is  entitled  to 
a  preference  in  respect  to  remuneration  due  for  services  rendered  in 
any  of  those  capacities,*  but  that  the  provision  is  applicable  to  the 
salary  of  a  manager,  although  he  also  discharges  the  functions  of  a 


6  In  England  v.  Daniel  F.  Beatty 
Organ  &  Piano  Co.  (1886)  41  N.  J. 
Eq.  470,  4  Atl.  307,  the  court  argued 
thus:  "The  president  of  a  corporation, 
under  the  act,  is  and  must  be  a  director. 
He  is  part  and  parcel  of  the  organiza- 
tion. There  must  be  employer  as  well 
as  employed;  and  the  question  arises: 
Does  the  act  authorize  the  organization, 
which  is  the  employer,  to  employ  it- 
self? ...  I  am  well  satisfied  that 
to  make  favorites  of  this  class  would  be 
against  the  true  spirit  of  the  act,  as 
well  as  against  a  wise  public  policy. 
The  spirit  of  the  act  is  manifestly  to 
pay  'laborers  doing  labor  or  service' 
.  .  .  and  not  to  give  a  preference  to 
the  individual  members  of  the  corpora- 
tion, and  not  that  they  may  employ 
themselves  and  maintain  both  attitudes, 
employer  or  employee,  as  their  individ- 
ual gain  and  the  loss  of  creditors  may 
dictate.  And  as  to  the  public  policy 
of  so  extending  the  construction  as  is 
urged,  let  it  be  considered  how  strong 
the  inducement  as  well  as  how  con- 
venient for  every  director  to  be  em- 
ployed 'doing  labor  or  service  as  a 
workman  or  employee'  for  his  company; 
and  let  it  also  be  considered  what  a 
prolific  source  of  injustice  and  fraud 
such  construction  would  prove  to  he. 
There  are  numerous  considerations  in 
this  direction  which  will  arise  to  the 
mind  of  the  thoughtful." 

In  Weatherby  v.  Saxony  Woolen  Co. 
(1894)  —  N.  J.  Eq.  — ,  29  Atl.  326, 
the  court,  after  expressing  the  opinion 
that  the  true  doctrine  had  been  stated 
in  Lehigh  Coal  &  Nav.  Co.  v.  Central 
R.  Co.  (1878)  29  N.  J.  Eq.  252,  viz., 
that  the  preference  given  by  this  pro- 
vision is  in  derogation  of  the  right  of 
creditors  to  be  paid  equally,  and  must 
not  be  extended  by  construction,  pro- 
ceeded   thus:       "Officers    can    only    be 


included  in  tlie  phrase  'laborers  and 
employees'  by  construction,  and  that, 
too,  of  a  very  strained  character.  It 
cannot  be  that  the  legislature,  in  any 
of  its  enactments  respecting  preferences, 
meant  to  include  officers  in  the  word 
'laborers'  or  'employees,'  for  there  has 
been  no  period  in  the  history  of  l^is- 
lation  upon  this  subject  when  these 
different  classes,  have  not  been  broadly 
distinguished.  Ihe  first  legislation  upon 
this  subject  only  provided  a,  preference 
for  laborers.  By  universal  consent,  this 
had  reference  only  to  those  who  per- 
formed manual  labor,  of  whatever  na- 
ture, and  there  was  but  little  difficulty 
in  determining  those  who  were  included. 
But  it  became  manifest  to  the  common 
understanding  that  there  was  another 
class  who  did  equal  service  in  the  in- 
terests of  corporations  and  of  their 
creditors,  whose  vocation  was  of  a 
different  character  from  that  of  mere 
manual  labor.  There  seemed  to  be  no 
just  reason  for  omitting  the  latter  class 
from  the  preference,  and  the  legisla- 
ture extended  the  favor  which  it  had 
given  to  laborers  to  this  class,  and 
designated  them  as  'employees.'  Surely 
it  cannot  be,  since  the  legislature  pro- 
ceeded in  this  very  cautious  manner, 
by  advancing  from  the  use  of  the  word 
'laborers'  to  that  of  'employees,'  that 
it  meant  also  to  include  officers.  Note 
again  that  the  act  provides  for  the  pay- 
ment of  wages  due  to  laborers  and  em- 
ployees, for  all  service,  of  whatever 
nature,  but  makes  not  the  slightest  ref- 
erence to  salaries  due  to  officers.  The 
unmistakable  difference  in  the  true 
meaning  and  proper  application  of  the 
words  'wages'  and  'salaries,'  and  the 
exclusion  of  the  latter  from  the  orig- 
inal enactment,  and  especially  from  the 
amendment,  render  further  discussion 
unnecessary." 
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president,'  and  to  the  salary  of  a  bookkeeper,  although  he  is  also  a 
director.'  It  has  also  been  intimated  that  the  secretary  and  treas- 
urer of  a  company,  if  they  axe  not  directors,  are  entitled  to  a  prefer- 
ence.® From  these  decisions  it  is  clear  that  the  insertion  of  the 
definition  clause  is  considered  by  the  courts  of  this  state  to  have 
brought  within  the  purview  of  the  statute  classes  of  employees  who, 
even  under  the  most  liberal  construction  of  the  simple  term  "labor- 
ers," have  never  been  regarded  as  favored  claimants. 

With  reference  to  the  more  recent  statute,  it  has  been  held  that 
the  rights  of  a  workman  who  allows  his  wages  to  accumulate,  under 
an  agreement  that  he  is  to  be  paid  at  the  end  of  his  apprenticeship, 
are  not  more  extensive  than  those  of  other  workmen  in  the  regular 
employment  of  the  insolvent  corporation.^* 

c.  "Laborers  and  employees." — Two  cases  which  involve  the  con- 
struction of  this  combination  of  terms  imply  an  acceptance  of  the 
view  that  the  use  of  the  expression  "employee"  imports  an  extension 
of  the  scope  of  the  statute  beyond  that  which  would  be  ascribed  to  it 
if  only  "laborers"  were  mentioned.  In  one  of  these  cases  an  em- 
ployee of  a  natural  gas  company  who  was  designated  superintendent, 
but  who  was  neither  an  officer  of  the  company,  nor  its  general  man- 
ager, was  held  to  be  entitled  to  a  preference.  ^^  In  the  other  a  prefer- 
ence was  allowed  by  one  of  the  inferior  courts  of  Ohio  to  traveling 

■?  See  Duryee  v.  United  States  Credit  The  case  of  Bedford  v.  Newark  Mach. 

System  Go.   (1895)  —  N.  J.  Eq.  — ,  32  Co.    (1863)    16  N.  J.  Eq.  121,  was  dis- 

Atl.    690.     The   court   relied   upon   the  tinguished     on     the     ground     that    the 

earlier    case    of    Weatherhy   v.    Saxony  pliraseology  of  the  earlier  statute  there 

Woolen  Co.   (1894)  —  N.  J.  Eq.  — ,  29  under  construction  was  different. 
Atl.  326,  in  which  a  similar  claim  had        i'i- Pendei-gast  v.   Tandes    (3890)    124 

been  allowed.    It  is  to  he  observed,  how-  Ind.   159,   8  L.R.A.   849,  24  N.   E.   724. 

ever,  that  the  fact  of  the  allowance  is  The   duties   of  the  claimant  were  thus 

not   mentioned    in   the    report   of    that  stated  by  the  court:     "He  was  himself 

case,  and  that  the  enforceability  of  the  responsible    directly    to    the    company, 

claim  was  not,  so  far  as  appears,  dis-  and  had  no   immediate  superior   officer 

cussed.      With   these   decisions   may   be  except  the  president  and  vice  president, 

contrasted  the  English  one  cited  in  note  His  duty  was  almost  wholly  confined  to 

11   to    §    1942,    ante.      But   the   words  superintending  the  employees  under  his 

under    construction    in    the    two    cases  control,  and  in  the  discharge  of  which 

are   so   diverse   that   the   different   con-  duty    he   was    required    to    do   a   great 

elusions    arrived    at    in    them    do    not  deal  of   walking  along  the   pipe  lines ; 

necessarily  betoken  any  actual  conflict  and,    when    testing    gas    wells,    it    was 

of  views.  necessary  for  him   to  handle  wrenches 

8  Consolidated   Coal   Go.   v.   Keystone  and  other  tools  for  a  few  minutes.    But, 

ChBmical  Go.    (1896)   54  N.  J.  Eq.  309,  beyond  this,  the  discharge  of  his  duties 

35  Atl.  157.  did  not  make  it  necessary   for  him  to 

B  England  v.  Daniel  F.  Beatty  Organ  do  any  physical  or  manual  labor  other 

d  Piano  Co.    (1886)    41  N.  J.  Eq.  479,  than  such   as  is  ordinarily   incident  to 

4  Atl.  307.  the    superintendency    of    the    employees 

10  Mingin   v.    Alvali    Glass    Mfg.    Go.  engaged  in  such  work,  although  he'  did 

(1897)    55  N.  J.  Eq.  463,  37  Atl.  450.  occasionally,  of  his  own  volition,  when 
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salesmen  employed  by  a  manufacturing  corporation  at  a  moiithly 
salary  and  a  commission.^*  On  the  other  hand,  it  has  been  laid  down 
that  these  words,  as  used  in  the  Oregon  statute,  are  synonymous  and 
relate  to  a  class  of  persons  who  earn  a  livelihood  by  their  own  manual 
labor.^^ 

In  Arkansas  it  has  been  held  that  this  combination  of  terms  does 
not  include  an  attorney  employed  on  a  yearly  salary,  payable  month- 
ly. But  it  is  not  apparent  from  the  language  of  the  court  whether 
it  regarded  the  act  in  question  as  being  applicable  exclusively  to  era- 
jiloyees  who  perform  manual  labor. 

d.  "Laborers,  servants,  and  employees." — With  reference  to  a  stat- 
ute in  which  the  preferred  classes  of  employees  are  thus  designated,  a 
priority  was  held  to  have  been  properly  accorded  to  the  wages  of  a 
drayman  and  to  the  salary  of  the  manager  of  a  lumber  and  manu- 
facturing company.  ■'^ 

e.  "Employees  and  other  operatives." — It  has  been  held  that  the 
indefinite  term  "employees,"  as  used  in  this  construction,  takes  its 
color  from  the  more  precise  expression,  "operatives ;"  and  conse- 
quently that  it  does  not  embrace  a  general  superintendent  of  a  com- 
pany. ^^ 


work  was  pressing,  and  there  was 
scarcity  of  liands,  do  some  physical 
labor  in  the  handling  of  gas  pipes,  and 
other  work  incident  to  the  laying  and 
fitting  of  them.  His  salary  or  com- 
pensation was  $100  per  month.  His 
duties  kept  him  constantly  with  the 
men  who  were  engaged  in  the  manual 
labor  of  laying  the  pipes,  and  doing  the 
other  work  herein  specified,  to  see  that 
such  work  was  done  properly,  and  with 
proper  mechanical  skill;  and,  as  these 
men  were  often  separated  into  different 
gangs,  it  was  necessary  for  him  to 
travel  back  and  forth  from  one  gang 
to  another.  There  is  nothing  in  the 
articles  of  association  or  by-laws  of 
said  company  specifying  such  an  officer 
as  that  of  superintendent." 

iSiew-is  V.  Daiiyson  (1892)  ti  Ohio  C. 
f.  243.  3  Ohio  C.  D.  436. 

13  Johnston  v.  Barrills  ( 1895 )  27  Or. 
251,  50  Am.  St.  Eep.  717,  41  Pac.  656. 
The  actual  decision  in  this  case  was  that 
an  independent  contractor  was  not  en- 
titled to  a  preference ;  but  the  language 
used  by  the  court  is  clearly  indicative 
of  a  doctrine  different  from  that  em- 
bodied  in   the   two   eases  last  cited. 

iilMtto  V.  Loiixriale  (1901)  52  L.E.A. 


479,  47  C.  C.  A.  1,  107  Fed.  585  (Sandels 
&  H.  Dig.  [Ark.]  §§  1425,  1426).  The 
court  presumably  out  of  a  due  regard 
for  the  dignity  of  the  profession,  in- 
sisted that  the  statute  could  not  have 
been  enacted  in  the  interests  of  a  class 
of  persons  so  well  able  to  protect  them- 
selves  as   lawyers. 

15  Conlee  Lum her  Co.  v.  Ripon  Lum- 
her  &  Mfg.  Co.  (1886)  66  Wis.  481,  29 
N.  W.  285.  The  court  said  that  the 
right  to  the  preference  in  this  case  of 
the  former  of  these  employees  was  clear, 
and  that  the  claim  of  the  superior  em- 
ployee should  be  allowed  on  the  ground 
that  the  words  "servants"  and  "em- 
ployees" meant  something  more  and 
different  than  the  word  "laborers,"  and 
tliat  they  were  used  for  the  purpose 
of  enlarging  the  scope  of  the  statute. 
Compare  the  Wisconsin  case  cited  in  S 
1954,  note  24,  pofst.  and  tlie  English  and 
colonial  cases  cited  in  §  1942,  notes  9, 
15,  a/n,te. 

'i^^Pullis  Bros.  Iron  Go.  v.  Boemle''- 
(1901)  91  Mo.  App.  85,  following  Re 
Sin/ker  (1899)  158  N.  Y.  526,  70  Am. 
St.  Pvep.  489,  53  N.  E.  525  (see  next 
^^lbsection). 
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/.  "Employees,  operatives,  and  laborers." — This  particular  group- 
ing of  terms  occurs  only  in  the  New  York  enactments  which  relate 
to  the  disposition  of  the  assets  of  insolvent  corporations.  All  the 
courts  of  that  state  are  agreed  that,  in  spite  of  its  generality,  the  ex- 
pression "employees"  is  to  some  extent  narrowed  in  its  meaning  by 
its  association  with  the  word  with  which  it  is  coupled,  and  that  it  does 
not  include  every  person  in  the  employment  of  a  corporation,  irre- 
spective of  the  nature  of  their  service.^'  In  this  point  of  view  it  is 
considered  that  a  superintendent  or  manager  of  a  corporation  is  not 
entitled  to  a  preference."  Such  a  functionary  is  regarded  as  being 
substantially  an  officer ;  *'  or,  as  it  is  expressed  in  another  case,  he  is 
the  representative  of  the  corporation  in  respect  to  the  conduct  of  its 
business.^"  Nor  do  these  words  include  an  agent  for  the  sale  of  goods 
in  a  foreign  country,  on  a  salary  and  commissions.^^  There  is,  how- 
ever, a  conflict  of  opinion  concerning  the  scope  of  the  expression 
with  relation  to  the  lower  grades  of  servants. 

One  view  is  that  it  "includes  persons  employed  by  a  corporation 
in  comparatively  subordinate  positions  who  cannot  correctly  be  de- 
scribed either  as  operatives  or  laborers;  such,  for  example,  as  book- 
keepers, clerks,  salesmen,  and  agents  engaged  at  a  regular  compensa- 
tion in  soliciting  orders  for  goods."  ^*  This  statement  summarizes 
the  effect  of  some  of  the  earlier  decisions.*^    The  essence  of  that  doc- 

yi  Palmer  v.    Vwn  Santcoord    (1897)  IVbWcs   (1898)   30  App.  Div.  321,  51  N. 

153  N.  Y.  612,  38  L.R.A.  402,  47  N.  E.  Y.  Supp.  818. 

915.     The    court   said:      "If   the   legis-  ^^  People   v.    E.    Remington    &    Sons 

lature  intended,  by  the  act  of  1885,  to  (1887)  45  Hun,  329.  affirmed  in  (1888) 

prefer  all  debts  owing  by  a  corporation  109  N.  Y.  631,  16  N.  E.  680. 

(other  than  an   insurance  or  moneyed  22  iSe  American  Lace  &  Fancy  Paper 

corporation ),  of  which  a  receiver  should  H'orfeg    (1898)     30   App.    Div.    321,    51 

be  appointed,  to  'employees,'  using  the  N.  Y.  Supp.  818. 

word    in    its    largest   sense,   the    words  23  in   Brown  v.   A.   B.    C.   Fence   Co^ 

'operatives  and  laborers,'  with  which  it  (1889)    52    Hun,    151,    5    N.    Y.    Supp. 

is  associated,  are  superfluous.     The  use  95,   it  was   held  that  a  man  employed! 

of  these  associated  words  indicates  that  to  assist  the  general  manager  in  keep- 

the  word  'employees,'  by  wliicli  they  are  ing  the  books  of  a  company,  and  to  clean 

preceded,  was  used  in  a  restricted  and  the    office    and   show    room,    and    assist 

limited  sense."  in  putting  together,  taking  apart,  and 

18  People    V.    E.    Remington    &    Sons  shipping    the    manufactured    products, 

(1887)  45  Hun,  329,  affirmed  in  (1888)  was    entitled    to    the    preference.      The 

109  N.  Y.  631,  16  N.  E.  680;  Re  Strykcr  language  used  in  the  opinion  shows  that, 

(1899)   158  N.  Y.  526,  70  Am.  St.  Rep.  even  if  the  duties  of  the  claimant  had 

489,  53  N.  E.  525,  afKrming   (1893)    73  been  confined  to  those  of  a  bookkeeper, 

Hun,  327,  26  N.  Y.  Supp.  209.  lie    would    still    have    been    treated    as 

IS  Palmer  v.   Van   Santvoord    (1897)  being  within  the  protection  of  the  stat- 

153  N.  Y.  612,  38  L.R.A.  402.  47  N.  E.  ute. 

915,   per  Andrews,   Ch.  J.,  referring  to  In  a  later  decision  by  the  same  court,. 

the  first  of  the  cases  cited  in  the  pre-  the  right  of  a  bookkeeper  to  a  preference 

ceding  note.  was  explicitly  affirmed.    People  v.  Bever- 

20  Re  Anverican  Lace  d  Fancy  Paper  idge  Brewimg  Co.   (1895)    91   Hun,  313 
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trine  is  that  the  term  "employees,"  although  to  some  extent  it  takes 
its  color  from  the  other  expressions  with  which  it  is  coupled,  should 
be  regarded  as  hearing  a  distinct  and  independent  significance  which 
serves  to  extend  the  scope  of  the  statute  beyond  the  specific  limits  im- 
ported by  those  expressions. 

In  its  latest  decisions  on  the  subject,  however,  the  court  of  appeals 
has  definitely  committed  itself  to  the  doctrine  that  the  statute  is  not 
intended  to  secure  a  preference  for  claims  due  to  the  clerical  force 
engaged  in  transacting  the  business  of  a  company,  nor  to  its  superin- 
tendent, foremen,  or  any  officers  of  the  corporation  who  are  compen- 
sated by  a  fixed  yearly  salary.^*    The  present  writer  has  no  hesita- 


36  N.  Y.  Supp.  525.  The  court  disap- 
proved Re  Stryker  (1893)  73  Hun,  327, 
26  N.  Y.  Supp.  209,  which  was  after- 
wards affirmed  by  the  court  of  appeals 
in  (1899)  158  N.  Y.  526,  70  Am.  St. 
Kep.  489,  53  N.  E.  525.  See  next  note. 
Tiie  position  thus  tal<en  was  approved 
bv  the  court  of  appeals  in  Palnver  v. 
Van  Santvoord  (1897)  153  N.  Y.  612, 
38  L.R.A.  402,  47  N.  E.  915.  The  effect 
of  the  decision  was  that  a  preference 
should  be  allowed  to  an  employee  hired 
to  sell  the  machines  of  his  employers, 
and  to  go  from  place  to  place  and  set 
them  up  for  the  purchasers.  As  stated 
in  Re  Stryker  (see  next  note),  the  work 
which  this  claimant  performed  was  so 
largely  manual  that  he  might,  without 
impropriety,  have  been  classed  among 
"laborers"  and  "mechanics."  But  the 
actual  standpoint  of  the  court  is  in- 
dicated not  merely  by  its  remark,  made 
arguendo,  to  the  effect  that  a  "book- 
Iceeper  or  person  employed  to  make 
sales  of  merchandise  or  property"  is 
entitled  to  a  preference,  but  also  by  the 
general  course  of  its  reasoning,  which 
distinctly  shows  that  it  regarded  the 
expression  "employees"  as  being  intend- 
ed to  cover  a  class  of  servants  engaged 
in  the  performance  of  work  different 
from,  and  higher  than,  that  implied 
by  the  terms  "operatives"  and  "laborers." 
The  following  passage  may  be  quoted: 
"The  word  'employees'  in  the  statute 
of  1885  is  a  word  of  larger  import  than 
the  words  'operatives  and  laborers' 
which  follow  it  {Gurney  v.  Athntic  £ 
G.  W.  R.  Go.  [1874]  58  N.  Y.  358); 
and  while  it  may  embrace  the  latter 
classes,  it  is  not  con  fined  tn  tluisi'  who 
perform  manual  labor  only:  and  to  con- 
strue in  the  narrowest  sense  as  embrac- 


ing those  classes  only  would  violate 
one  of  the  accepted  canons  of  construc- 
tion to  which  we  have  referred, — that 
each  word  used  in  an  enumeration  in 
a  statute  of  several  classes  or  things 
is  presumed  to  have  been  used  to  ex- 
press a  distinct  and  different  idea.  It 
it  doubtless  true  that,  from  the  lack  of 
technical  accuracy  and  precision  in  the 
framing  of  statutes,  a  word  of  large 
import  is  often  followed  by  words  of 
narrower  meaning,  expressing  what  is 
included  in  the  larger  term;  but  this 
does  not  justify  a  restriction  of  the 
scope  and  meaning  of  the  larger  term 
to  what  is  expressed  in  the  words  which 
follow,  unless  the  context  points  to  sucli 
a  construction." 

This  decision  was  relied  on  in  Re 
Smith  (1899;  Sup.  Ct.)  59  N.  Y.  Supp. 
799,  and  in  Re  Fitzgerald  (1896)  2] 
Misc.  226,  45  N".  Y.  Supp.  630,  as  an 
authority  for  granting  a  preference  to 
a  commercial  traveler  who  sold  goods 
in  a  particular  territory,  selected  by 
the  employer,  and  whose  remuneration 
consisted  exclusively  of  commissions. 
These  decisions,  like  those  above  men- 
tioned, are  in  effect  overruled  by  Re 
Stryker. 

The  same  remark  is  applicable  to  a 
decision  by  which  a  preference  was  al- 
lowed to  a  salesman  in  a  store.  Re 
Lu3!ton.  &  B.  Go.  (1898)  35  App.  Div. 
243,  54  N.  Y.  Supp.  778. 

a  Re  Stryker  (1899)  158  N.  Y.  526, 
70  Am.  St.  Rep.  489,  53  N.  E.  525. 
The  employees  whose  claims  were  re- 
jected in  this  case  were  a  clerk  and 
iiookkeeper,  the  superintendent,  the  shop 
foreman,  and  the  draughtsman  of  a 
manufacturing  company.  The  court 
reasoned   thus:      "The  most   important 
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tion  in  saying  that,  in  his  opinion,  the  view  at  first  taken  by  the 
court  is  the  correct  one.  Under  the  doctrine  finally  adopted  the 
group  of  expressions  used  by  the  legislature  becomes  tautological  to 
an  almost  inconceivable  degree.*' 


word  in  the  statute  is  tlie  word  'wages.' 
Jt  was  wages  tliat  the  legislature  in- 
tended to  prefer  in  the  distribution  of 
tlie  assets  of  the  insolvent  corporation, 
not  salaries,  nor  earnings,  nor  compen- 
sation. It  was  not  intended  to  prefer 
the  claims  of  all  employees,  but  it  was 
manifestly  intended  to  limit  the  pref- 
erence to  the  particular  class  whose 
claims  would  be  properly  expressed  by 
the  use  of  the  word  'wages.'  This  word 
is  applied  in  common  parlance  specif- 
ically to  the  payment  made  for  manual 
labor,  or  other  labor  of  menial  or  me- 
chanical kind,  as  distinguished  from 
salary  and  from  fee,  which  denotes  com- 
pensation paid  to  professional  men. 
( Century  Diet. ) .  In  its  application  to 
laborers  and  employees  it  conveys  the 
idea  of  subordinate  occupation  which 
is  not  very  remunerative,  of  not  much 
independent  responsibility,  but  rather 
subject  to  immediate  supervision.  This 
was  the  construction  which  this  court 
placed  upon  the  statute  in  the  case  of 
People  V.  E.  Remington  &  Sons,  supra, 
.  .  although  the  word  employees  is 
used,  yet  the  purpose  of  the  statute 
was  to  protect  mechanics,  operatives, 
or  laborers  from  loss  of  their  wages  in 
the  event  of  the  insolvency  of  the  cor- 
poration. It  is  significant  to  note  that 
insurance  and  moneyed  corporations  are 
excepted  from  the  operation  of  the  stat- 
ute. There  was  no  reason  for  except- 
injr  these  corporations  but  for  the  fact, 
well  known,  that  they  do  not  employ 
labor,  in  the  ordinary  sense  of  that 
word.  The  conduct  of  the  business  of 
these  corporations  requires  a  large 
clerical  force,  graded  and  organized  ac- 
cording to  the  extent  and  necessities 
of  the  business.  If  it  was  intended  to 
protect  the  claims  of  this  class  of  em- 
ployees, there  was  no  reason  why  all 
corporations  should  not  be  included 
within  the  scope  of  the  statute.  But 
it  evidently  was  not.  It  was  supposed 
that  that  class  of  employees  could  pro- 
tect themselves,  whereas  the  common 
laborer,  operative,  or  mechanic  would 
be  left  bj'  the  failure  of  the  business 
in  a  much  more  helpless  condition.  The 
wages   of  laborers,   mechanics,   and   do- 


mestic servants  have  in  modern  times 
become  the  subject  of  protective  legis- 
lation in  this  and  many  other  countries, 
and  whenever  the  law  has  been  extendeil 
beyond  these  classes,  so  as  to  includ 
the  claims  of  parties  performing  clericu ' 
duties  or  work  of  a  like  character,  i 
was  by  judicial  construction,  base;' 
upon  language  much  broader  than  is  t  ■ 
be  found  in  the  enactment  in  question.'' 
The  court  stated  that  the  views  thu-. 
expressed  were  not  in  conflict  with  th' 
case  of  Palmer  v.  Yan  Santvoord,  supru 
This  assertion  was  justifiable  if  onlv 
the  facts  of  that  case  are  adverted  to. 
(See  last  note.)  But  it  seems  to  h' 
scarcely  possible  to  escape  the  conclu 
sion  that  the  two  cases  reflect  essential 
ly  different  conceptions  regarding  the 
scope  of  the  term  "employees."  In 
Cochran  v.  A.  8.  Baker  Co.  (]899;  Sup. 
Ct.)  30  Misc.  48,  61  N.  Y.  Supp.  72-1. 
the  opinion  was  expressed  that  thf 
later  decisions  had  overruled  the  earlier. 
25  There  does  not  appear  to  be  any 
adequate  authority  for  the  broad  propo- 
sition upon  which  the  decision  in  the 
Stryker  Case  is  largely  based, — vk.. 
that  the  term  "wages"  has  been  by 
common  usage  so  definitely  restricted  to 
the  classes  of  servants  whose  work  is 
entirely  or  principally  manual,  that,  for 
the  purposes  of  statutory  construction, 
this  may  justifiably  be  assumed  to  be 
the  extent  of  its  meaning.  In  order 
to  be  consistent,  a  court  which  adopts 
such  a  theory  must  go  to  the  length  of 
holding  that  the  remuneration  of  such 
servants  as  foremen  hired  to  supervise 
artisans,  and  laborers  engaged  in  erect- 
ing a  house,  is  not  "wages."  Yet  it 
can  scarcely  be  doubted  that,  whatever 
may  be  the  appropriate  expression  in 
the  case  of  an  extensive  work  of  this 
description,  such  a  foreman  would, 
under  ordinary  circumstances,  be  said 
to  be  in  the  receipt  of  "wages."  This 
single  illustration  is  sufiieient  to  show 
that  the  court  has  laid  an  undue  stress 
upon  the  use  of  that  word  in  the  stat- 
ute. Not  less  unwarranted  appears  to 
be  the  weight  ascribed  to  the  considera- 
tion that  the  "clerical  force"  in  the 
service  of  corporations  are  better  able 
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g.  'Employee,  laborer,  or  other  person  who  may  aid  by  his  labor, 
^ic-" — These  words  as  used  in  the  section  (1360)  of  the  Mississippi 
Code,  regarding  liens  on  crops,  have  been  held  to  embrace  the  over- 
seer of  a  farm.  The  ratio  decidendi  was  that  the  addition  of  the 
word  "employee"  to  the  previous  enactments  in  pari  materia,  and  the 
broadening  of  their  language  in  other  respects,  justified  the  infer- 
ence that  the  alterations  were  made  for  the  purpose  of  enlarging, 
quoad  personas,  the  scope  of  the  lien.^® 

1949.  — of  words,  sing'le  or  grouped,  not  specifically  importing  man- 
ual work. — a.  "Employees." — In  its  most  extended  signification  this 
term  is  applicable  to  any  person  employed  by  another.  In  statutes 
of  the  type  under  discussion  it  is  invariably  associated  with  other 
expressions  which  serve  to  show  more  or  less  precisely  the  meaning 
which  the  legislature  intended  to  attach  to  it.  But  there  is  some  au- 
thority for  the  doctrine  that,  even  if  it  were  used  alone,  it  should  not 
be  construed  as  including  a  person  occupying  so  high  a  position  as 
that  of  manager  or  superintendent  of  an  entire  concern.^    This  doc- 

to  protect  themselves,   in  the  event  of  But  it  is  submitted  that  the  order  in 

an  insolvency,  than  laborers,  mechanics,  which  the  group  of  descriptive  expres- 

etc.     The  assumption  that  servants  be-  sions  is  arranged  constitutes  what  may 

longing  to  the   former  class   are,   as  a  fairly  be  regarded  as  a  decisively  pre- 

whole,  more  favorably  situated  in  this  ponderating   consideration    in   favor    of 

regard,  runs  counter  to  the  most  patent  the  doctrine  adopted  in  the  Palmer  Case. 

facts.     It   seems   to  be   little   short   of  If   the  word  "employees"  stood   second 

preposterous    to    assert   that    a    poorly  in  the  group,  there  would  doubtless  have 

remunerated  clerk  stands,  when  an  in-  been   cogent,   if  not  conclusive,   ground 

solvency  occurs,  in  a  more  advantageous  for   construing  the  provision  with   ref- 

position,    or    that    he    has    any    better  erence   to   the    rule,    noscitur   a   sooiis. 

means  of  securing  the  payment  of  his  But  the  circumstance  that  the  term  for 

remuneration,   than   a   mechanic   or   an  which  a  meaning  is  to  be  found  is  placed 

artisian.     But  the  most  fatal  defect  in  before  the  terms  which  bear  a  definite 

the   reasoning   of   the   court  is   that  it  significance   may   well   be    deemed,   not 

proceeds  upon  the  supposition  that  the  merely   to   justify,   but   to    require   the 

rule  nosoitur  a  sooiis  is  controlling,  and  conclusion   that   the   former   term   was 

that  no  attempt  is  made  to  deal  with  intended  by  the  legislature  to  apply  to 

the    essential    and    all-important    ques-  g.  category  different  from  that  covered 

iion,    whether    the    scope   of   the   word  ^y  the  other  two.     If  this  view  be  cor- 

"employees"   should   not   rather   be   de-  j.^^^,   it  must  follow  that  as  both  the 

terminable   with   reference   to  the   rule  ^^^^^   ^f   ascertained  meaning  are  de- 

mvoked  m  the  Palmer  Case,  ^^v  that  ,„;  ^.j^^   „f  ,,^3,^^   of  ^^.^^^ts  whose 

"each  word  used  m  an  enumeration  of  .^    .                 1     ii,              ■   •        j. 

classes  or  things  is  presumed  to  have  T^-^   '^   manual,    the   remaining   term 

been   used   to  Ixpress    a   distinct    and  "^   ^^f   S^""?   f  °"1<1   ^   construed   aa 

different  idea."    It  is  clear  that  a  choice  connotative  of  classes  of  servants  whose 

must  be  made  in  this  instance  between  '"'"''k  is  not  of  that  character, 

the  conflicting  conceptions  reflected  in  ^^Weise  v.  Rutlamd  (1894)   71  Miss. 

those  rules,  and  that  no  argument  can  933,  15  So.  38. 

be  accepted  as  satisfactory  which  does  ^  In  Pullis  Bros.  Iron  Go.  v.  Boemter 

not   cope   with   the   problem  thus   pre-  (1901)    91  Mo.  App.  85,  the  court  ex- 

aeqted.     That  problem,   it  may  be  ad-  pressed  the  opinion,  arguendo,  that  the 

mitted,    is   by  no  means   an   easy  one.  popular  use  of  the  term  is  confined  to 
M.  &  S.  VoL  v.— 381. 
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trine,  however,  is  directly  opposed  to  at  least  one  American  decision.* 
It  is  also  inconsistent  with  some  English  and  Colonial  decisions.' 

The  meaning  of  the  term  "employee"  is  sometimes  restricted  by 
the  words  of  the  title  of  the  statute  in  which  it  occurs.  Thus  it  has. 
been  held  that,  when  used  in  the  body  of  an  act  of  which  the  purpose 
is  to  provide  "laborers"  liens  for  wages,  it  should  be  regarded  as  be- 
ing equivalent  to  "laborers,"  and  therefore  not  applicable  to  the  su- 
perintendent of  a  mining  company.* 

b.  "Clerks." — This  expression  has  been  held  not  to  be  applicable 
to  a  general  manager,*  nor  to  a  man  engaged  in  soliciting  orders  for 
and  selling  the  products  of  a  mine  upon  commission.* 

c.  "Clerks,  servants,  and  employees." — In  a  Maryland  case  an  in- 
surance adjuster  who  received  an  annual  salary  and  his  expenses,  but. 
did  not  devote  his  whole  time  and  services  to  his  employers,  was  held 
not  to  be  entitled  to  a  preference  under  a  statute  containing  this- 
combination  of  words.' 

"clerks    or    laborers    who    work    for    a  exercise  of  judgment  and  discretion  and' 

salary  or  wages."  required  some  familiarity  with  the  prin- 

Reference  may  also  be  made  to  a  case  ciples  of  law  relating  to  the  legal  liabil- 

in  which  it  was  held  that  the  secretary  ity   of  the   insured.     Now,   it   is   clear, 

of  a  railroad  company  is  not  a.  "serv-  we  think,  that  the  word  'employee,'  as 

ant"  or  "employee"  within  a  foreclosure  used   in   the   statute,   was   intended   to 

decree   directing  the   payment  of   sums  have    a   limited   meaning,    and    that   it 

due    to    "any    servant    or    employee."  cannot  be  applied  in  its  broadest  sense. 

Wells    V.    Southern    Minnesota    R.    Co.  or  as  including  everyone  in  the  service- 

(1880)   1  McCrary,  18,  1  Fed.  270.    The  or  employment  of  a  corporation  or  in- 

ratio  decidendi  was  that  the  secretary  dividual.    The  object  of  the  statute  was 

is  an  "officer."  to  provide  for  the  payment  of  the  wages- 

2  See  §   1948,  note  15,  ante.  and  salaries  due  a  certain  class  of  per- 

3  See  §  1942,  notes  10,  15,  ante.  sons  to  whom   such   wages   or   salaries 
*  Maloomson  v.  Wappoo  Mills   ( 1898 )  were  deemed  always  necessary  for  their 

86  Fed.   192.  support  and  maintenance.     The  statute- 

iThe  Short  Cut    (1881)    6   Fed-   630  first  provides   for  the   payment   of   the- 

( construing    the    special    Pennsylvania  wages   and   salaries  of   clerks, — persons 

act  of  April  20,  1858,  as  to  boats  navi-  rendering  mere  clerical  services, then 

gating  certain  rivers).  of  servants  or  employees.     The  statute- 

BWilUmer's  Estate  (1882)    1  Chester  did  not  mean  by  employees  persons  ren- 

Co.  Rep.  533.  dering  services  of  a  higher  degree  than- 

''American    Casualty   Ins.    Go's   Case  clerks.     The  duties  of  an   adjuster  be- 

( Boston  d  A.  R.  Co.  v.  Mercantile  Trust  ing,  as  far  as  we  are  able  to  discover 

,£D.Co.)   (1896)  82Md.  535,  38  L.R.A.  of    the    character    we    have    described^ 

97,  34  Atl.  778.    Referring  to  the  func-  these  officers,  whilst  in  a  general  sense 

tions    of    the    claimant,    the   court    ob-  employees,  cannot  by  any  fair  rule  of 

served:     "It  was  his  duty  and  the  duty  construction    be    considered    employees 

of    other    adjusters    when    an    accident  in  the  limited  and  restricted  meaning  of" 

occurred  to  ascertain  all  the  facts  and  that  term  as  used  in  the  statute.     To- 

circumstances   in  connection  with   such  hold  otherwise  would  result  in  the  in- 

accident, — how  it  happened,  whether  it  elusion  of  a  large   class  of  persons  in 

was  through   the  fault  of  the   insured  the  service  of  a  company  or  individual 

corporation,   the  nature   and   extent  of  as  preferred  creditors  though  they  are 

the  injury,  and  to  make  report  thereof  obviously  not  within  the  scope   purpose 

to  the  company.     All  this  involved  the  and   object   of   the   Code,    under   which- 
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d.  "Bookkeepers,  clerks,  agents,  reporters,  and  other  employees." — 
In  the  only  state  where  this  combination  of  words  has  been  used  by 
the  legislature,  it  has  been  held  that  they  include  an  employee  who 
used  his  own  team  to  haul  logs  for  a  sawmill,  at  a  stated  sum  per 
diem}    JSTo  general  principle,  however,  was  invoked  by  the  court. 

1950.  Employees  within  the  scope  of  statutes  granting  a  preference 
to  wages  in  the  administration  of  decedent's  estates. — a.  Scope  of  stat- 
utes as  indicated  hy  the  reasons  for  their  enactment. — The  statutes 
by  which  it  is  provided  that,  in  the  administration  of  the  estates  of 
deceased  persons,  the  wages  of  their  servants  shall  be  treated  as  pri- 
ority, have,  like  others  of  an  analogous  character,  been  induced  by 
"motives  of  compassion  towards  a  class  of  people  whose  .  .  .  pov- 
erty renders  them  not  very  well  able  to  bear  the  loss  of  any  part  of 
the  pittance  they  may  have  earned."  ^ 

h.  On  what  footing  construed. — It  has  been  laid  down  that  these 
statutes  are  to  be  liberally  construed.^ 

c.  Classes  of  employees  covered  by  the  word  "servants." — By  the 
courts  of  Pennsylvania  the  doctrine  has  been  adopted  that  a  statute 
of  this  description  which  uses  only  the  expression  "servants"  is  ap- 
plicable only  to  those  engaged  in  household  duties.*    In  this  point  of 

provision  is  made  for  a  preference."  3  The  leading  case  is  Ex  parte  Meason 
The  court  undertook  to  distinguish  the  (1812)  5  Binn.  167,  in  which  three 
decisions  from  that  rendered  in  Moore  carefully  written  opinions  were  de- 
V.  Heaney  (1859)  14  Md.  558,  by  point-  livered.  It  will-  be  useful  to  give  some 
ing  out  that,  in  the  earlier  case,  a  wide  extracts  from  that  of  Yeates,  J. :  "The 
and  liberal  meaning  was  given  the  word  great  difficulty  of  this  case  is  to  affix 
"employees,"  so  as  to  bring  as  large  a  a  correct  and  precise  meaning  to  the 
class  of  persons  as  possible  within  the  words  'servants'  wages'  in  this  law. 
range  of  an  exemption  granted  laborers  Upon  all  hands  it  is  agreed  that  they 
and  other  employees  from  the  stringent  cannot  be  confined  to  slaves,  or  indented 
terms  of  the  attachment  law,  and  from  servants,  who  are  not  entitled  to  wages; 
the  equally  harsh  effects  of  attachment  and  that  they  cannot  be  extended  to 
levied  by  way  of  execution  on  wages,  the  relation  of  master  and  servant  in 
The  explanation  seems  to  show  that  the  general  legal  Sense  of  those  terms, 
the  rationale  of  the  decision  as  to  the  where  one  acts  under  the  direction  or 
adjuster  was  that,  in  the  view  of  the  command  of  another,  because  no  reason- 
court,  statutes  granting  preferences  to  able  ground  of  preference  can  be  as- 
the  wages  of  employees  are  to  be  con-  signed  to  the  character  of  servants  in 
strued  strictly, — a  doctrine  which  is  such  large  and  comprehensive  accepta- 
certainly  opposed  to  the  weight  of  an-  tion.  The  ancient  common  law  was 
thorities.  highly  favorable  to  the  demands  of  serv- 
8  First  Nat.  Bank  v.  Kirkhy  ( 1901 )  ants  in  the  order  of  administration,  In- 
43  Fla.  376,  32  So.  881.  asmuch  as  it  said  they  were  to  be  paid 

1  Boniface  v.  Scott  (1817)  3  Serg.  &  among  the  first  debts.  Bracton,  lib.  2, 
E.  351.  Compare  also  the  remark  in  chap.  26,  Fleta,  lib.  2,  chap.  57,  §  10. 
the  later  case,  Martin's  Appeal  (1859)  By  those  authors  they  are  called  servi- 
33  Pa.  395,  that  the  purpose  of  the  act  tia  servientium  et  stipencUa  famulo- 
was  to  afford  protection  to  a  class  of  rum,."  The  learned  judge  then  referred 
persons  which  especially  needs  it.  to  the  significance  of  the  fact  that,  in 

2  Martin's  Appeal  (1859)  33  Pa.  395.  the    statute    under    discussion    (act   of 


6084  MASTER  AND  SERVANT.  [chap,  lxxxiv. 

view  it  is  clear  that  priority  cannot  be  claimed  by  a  person  who  only 
worked  as  a  clerk  in  a  counting  house,*  nor  by  a  person  engaged  ex- 
clusively in  farm  work.*  But  the  decisions  as  to  claimants  whose 
duties  were  partly  domestic  and  partly  of  another  character  are  not 
entirely  consistent.  On  the  one  hand  the  statute  has  been  held  to  be 
applicable  to  a  barkeeper  in  a  country  tavern,  the  ratio  decidendi  be- 
ing that,  under  such  circumstances,  the  concerns  of  the  tavern  were 
blended  with  those  of  the  family,^  and  also  to  a  man  whose  work  was 
principally  in  a  slaughterhouse  and  store,  but  who  lived  in  the  de- 
cedent's family  and  performed  domestic  duties  when  he  was  required 
to  do  so.''  On  the  other  hand,  priority  has  been  refused  to  the  wages 
of  a  man  whose  main  duties  were  those  of  a  farm  laborer,  but  who 
occasionally  discharged  some  domestic  offices.' 

The  supreme  court  of  Kansas  has  declared  to  follow  the  Penn- 
sylvania doctrine,  and  held  that  a  clerk  is  a  "servant."  ^ 

1951.  Persons  entitled  to  privileges  under  statutory  provisions  in 
civil  law  jurisdictions.  Louisiana. — a.  Scope  of  provisions  as  indi- 
cated by  the  reasons  for  allowing  the  preference. — In  one  Louisiana 
case  it  was  observed  that  most  of  the  claims  mentioned  in  art.  3191 
(3158)  of  the  Code  are  of  a  class  which  the  lawgivers  have  thought 
proper  to  favor  from  considerations  of  humanity  and  public  order. 
''Servants"  and  "clerks"  are  a  class  of  persons  who  are  usually  de- 
pendent for  their  support  upon  their  "wages  or  salaries."  ^ 

April  19,  1794,  §  14),  the  provision  of  manufacture  of  iron  and  business  inci- 
tlie  earlier  statute  of  1705,  by  which  the  dent  thereto,  servants,  and  therefore  en- 
wages  of  "workmen  and  servants"  were  titled  to  a  preference  as  such.  They 
placed  upon  an  equal  footing,  had  been  would  justly  be  styled  workmen,  under 
altered  by  the  omission  of  the  reference  the  operation  of  the  act  of  1705." 
to  "workmen."  His  conclusion  was  that  *  Boniface  v.  Scott  ( 1817 )  3  Serg.  & 
the  word  "servant"  should  be  "restrict-  E.  351,  {arguendo).  See  also  the  pre- 
ed  to  its  common  and  usual  sense,  as  ceding    note. 

understood   by   householders.        It    sig-  ^  Be  Seble  (1877)   1  Chester  Co.  Rep. 

nifies  a  hireling,  one  employed  for  mon-  52. 

ey  to  assist  in  the  economy  of  a  family,  ^Boniface  v.  Scott   (1817)   3  Serg.  & 

or    in    some    other    matters    connected  R.  351. 

therewith.     I   count   it   of   no   moment  t  Be   Miller    (1828;    Orphans   Ct.)    1 

that  the  party  hired  does  not  sleep  or  Ashm.    (Pa.)    323.     The  court  took  the 

eat  within  the  walls   of  the  house.     I  broad  position  that  partial  employment 

denominate  a  gardner,  coachman,  foot-  as   a   domestic   servant   was   enough  to 

man,  etc.,  who  live  out  of  the  family,  bring  a  claimant  within  the  act. 

as  servants  within  the  true  meaning  of  i Be  Balston    (1843)    2   Clark    (Pa.) 

the  act.    Not  so  of  a  clerk  or  bookkeep-  224. 

er,  who,  however  meritorious  his  serv-  ^  Gawood    Bros.    v.    Wolfley     (1896) 

ices  might  be,  would  scorn  to  be  placed  56  Kan.  281,  31  L.R.A.  538,  54  Am.  St. 

in   the   rank  of  servitude.     Nor   can   I  Rep.  590,  43  Pac.  236. 

conceive  the  smallest  propriety  in  call-  ^  Guion  v.  Broion   (1851)   6  La.  Anu. 

ing  those  persons  who  were  employed  by  112. 
James  Ashman  in  his  lifetime  in  the 
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h.  Footing  on  which  these  provisions  are  construed. — It  has  been 
laid  down  that  privileges  are  stricti  juris,  and  only  to  be  allowed  in 
cases  expressly  provided  for  by  law.^ 

c.  Meaning  attached  to  specific  terms. — The  description  "clerks, 
secretaries,  and  persons  of  that  kind,"  in  art.  3191  (3158)  of  the 
Code,  has  been  held  not  to  embrace  editors,  reporters,  carriers,  print- 
ers, and  compositors  of  a  newspaper;  *  nor  a  foreman  in  a  job  print- 
ing office ;  *  nor  an  agent  employed  on  a  monthly  salary  and  commis- 
sions to  solicit  sales  of  the  goods-  of  his  employer's  manufactory ;  * 
nor  a  person  engaged  in  selling  goods  under  a  contract  that  he  shall 
receive  half  the  profits  and  bear  half  the  losses  of  the  business ;  ®  nor 
a  teacher  in  a  school  kept  by  the  insolvent^ 

By  the  express  terms  of  art.  3205  (31Y2)  of  the  Code,  the  "serv- 
ants" who  are  accorded  a  privilege  by  art.  3191  (3158)  are  defined 
as  those  who  receive  wages,  and  stay  in  the  house  of  the  person  pay- 
ing and  employing  them,  for  his  service  or  that  of  his  family.  Such 
are  valets,  footmen,  cooks,  butlers,  and  others  who  reside  in  the  house. 
A  tailor's  foreman  has  no  privilege  under  this  provision.' 

Upon  the  broad  ground  that  the  claimants  did  not  belong  to  any 
of  the  classes  of  employees  to  whom  privileges  have  been  granted  by 
the  express  terms  of  the  Code,  and  the  right  to  a  privilege  cannot  be 
predicated  by  implication  (see  subsec.  h,  supra),  the  courts  have  re- 
fused to  allow  a  priority  to  the  wages  of  daily  and  monthly  laborers 
employed  in  a  sawmill,®  and  to  an  engineer  on  a  plantation.^"  In  an- 
other case  persons  engaged  to  do  the  current  work  of  keeping  in  prop- 
er order  the  grounds  and  buildings  of  one  of  the  Departments  of  the 
New  Orleans  Exposition  were  not  entitled  to  a  privilege  either  as 
"servants''  or  as  "domestics"  or  as  "artisans"  for  labor  or  movables 

<i  Bariour  v.   Duncan    (1841)    17   La.  same    restricted    sense    as    the    phrase 

439 ;  Chtion  v.  Brown  ( 1851 )  6  La.  Ann.  "gens   de  service,"   in  the   French   law, 

112.  and  includes  only  "domestic  servants." 

3  Stevens    v.    Sawyer     ( 1848 )     3    La.  Pandectes  Francaises,  vol.  15,  102 ;  Pot- 
Ann.  428.  hier,   Traitfi   des  hypotheques,   1809   ed. 

*  Letns  V.   Patt&rson    (1868)    20  La.  app.  p.  448.     Reference  was  also  made 

Ann.  294.  to  the  similar  doctrine  of  the  Spanish 

6  Weems  v.  Delta  Moss  Co.  ( 1881 )  33  law. 
La.   Ann.   973.     Compare  the   decisions       9  Barlour  v.  Duncan    (1841)    17  La. 

cited  in  §  1943,  note  5 ;  §  1944,  note  7.  439. 

e  Brierre  v.    Their   Creditors    (1891)        v>  McRae  v.  His  Creditors   (1861)   16 

43  La.  Ann.  423,  9  So.  640.  La.  Ann.  305,    In  that  case  it  was  held 

T  Labat  v.  Labat   (1824)    2  Mart.  N.  that  the  fact  of  the  claimant's  having 

S.  652.  seized  a  portion  of  a  certain  hogshead 

8  Lawran  v.  Eotz  (1823)    1  Mart.  N.  of  sugar  which  he  had  assisted  in  manu- 

S.    140.     The   court   took   the   position  facturing  did  not  enlarge  his  rights  so 

that  the  word  "servant"  is  used  in  the  as  to  entitle  him  to  a  privilege  therein. 
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in  tieir  possession.^^  In  the  same  case  the  court  refused  to  accept 
the  contention  of  counsel  that  such  persons  were  within  the  purview 
of  the  statute  relating  to  workmen  employed  by  contractors  in  the 
construction  or  repairing  of  buildings.  ^^ 

It  has  been  held  that  a  person  who  superintends  the  construction 
of  a  building  is  within  the  statute  which  gives  a  lien  to  "every  me- 
chanic, workman,  or  other  person  doing  or  performing  any  work  to- 
wards the  erection  of  a  building."  "  This  decision  is  in  line  with 
those  cited  in  §  1945,  note  25.  But  there  seems  to  be  some  difficulty 
in  reconciling  it  with  the  principle  that  "privileges"  are  stricti  juris. 

1952.  ftuebec. —  a.  Footing  on  which  the  enactments  in  this  prov- 
ince are  construed. — It  is  held,  as  in  Louisiana,  that  privileges  are 
stricti  juris} 

b.  Meaning  attached  to  specific  terms. — In  one  case  the  court,  ap- 
plying the  rule  of  strict  construction,  held  that  a  commercial  traveler 
was  not  a  "clerk"  within  the  meaning  of  act  2006  of  the  Code.  It 
was  considered  that  the  phraseology  of  this  provision  showed  that  it 
was  intended  only  for  the  benefit  of  employees  whose  services  were 
required  in  the  "store,  shop,  or  workshop"  which  contained  the  "mer- 
chandise" subjected  to  the  privilege.^  In  a  later  case  the  court  of  first 
instance  proceeded  upon  the  ground  that  the  general  term  "commis," 
which  in  the  English  version  of  the  Code  is  translated  by  the  word 
"clerk,"  might  fairly  be  regarded  as  including  "commis-voyageur." 
The  consideration  adduced  for  the  purpose  of  justifying  this  con- 
struction was  that  the  older  French  law  regarded  the  privilege  with 
favor.'  The  appellate  court  expressed  a  doubt  as  to  the  correctness 
of  this  view,  but  did  not  definitely  determine  the  question.*  The 
modern  Trench  doctrine  is  that  such  an  employee  has  no  privilege ;  ^ 
but  this  doctrine  has  relation  to  the  scope,  not  of  the  term  "commis," 
but  of  the  phrase  "gens  de  service,"  as  used  in  art.  2101  of  the  Code 
Napoleon. 

11  World's  Industrial  &  C.  Centennial  1  Ross  v.  Fortin  (1881)  8  Quebec  L. 
Exposition  V.  North,  0.  &  8.  A.  Expo-    R.   15,   11  Rev.  Leg.   337. 

sition  (1887)   39  La.  Ann.  1,  1  So.  358.        ^  Ross  v.  Fortin   (1881)    8  Quebec  L. 

12  See  La.  Acts  1880,  No.  134.     The    ^•,^^'  ^  Rev.  Leg.  337. 

fact    that    they    were    doing    "current"  ^   ^  Barri^   y.   HoAjneman    (1885)    Mon- 

work  of  the  kind  mentioned  was  con-  ^'l^^^'  f^P"  ^  S.  C  191,  8  Legal  News 

sidered   to   be   fatal   to   the   contention  ifl^nma^  v.   Harris    (1886)    Mon- 

thus  put  forward.  treal  L.  Rep.  2  Q.  B.  466. 

i3Mulhgan.  v.    MulUgan    (1866)    18  6  See  Beauchamp'a  Quebec  Civ.  Code 

La.  Ann.  20.  Ann.,  notes  to  art  2006. 
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The  French  authorities  are  divided  upon  the  question  whether  that 
phrase  embraces  such  employees  as  the  professors  attached  to  an  edu- 
'Cational  institution,  secretaries,  librarians,  etc.^ 

A  man  employed  from  day  to  day  has  no  privilege  under  art.  2006 
of  the  Code.^ 

1953.  Employees  within  the  purview  of  statutes  imposing  upon  share- 
holders in  companies  a  personal  liability  for  wages. — a.  Scope  of  stat- 
utes, as  indicated  by  the  reasons  for  enacting  them. — The  motive 
which  has  induced  the  legislatures  to  impose  the  special  liability  cre- 
.ated  by  these  statutes  is,  broadly  speaking,  the  same  as  that  which 
has  led  to  the  enactment  of  the  laws  discussed  in  the  preceding  sec- 
tions ;  viz.,  "to  throw  a  special  protection  around  that  class  of  persons 
Tvho  actually  perform  the  manual  labor  of  the  company."  ^  This  pro- 
tection is  accorded  for  the  reason  that  they  are  "not  well  qualified  to 
protect  themselves,- — men  who  usually  labor  for  small  compensation, 
and  who  are  regarded,  to  a  certain  extent,  as  in  the  power  of  their 
•employers, — men  who  usually  take  no  security  for  their  services,  who 
would  generally  be  dismissed  for  requiring  it,  and  therefore  never 
make  the  attempt."  * 

h.  Rule  of  construction  applied  in  determining  the  scope  of  these 
.statutes. — In  one  state  it  has  been  held  that  these  statutes  should  re- 
•ceive  a  liberal  construction  in  favor  of  employees.*  But  the  view  sus- 
tained by  the  preponderance  of  authority  is  that  they  should  be  strict- 
Jy  construed,  for  the  reason  that,  although  remedial  in  character,  they 

6  See  Beauchamp's  Quebec  Civ.  Code  act   was   "to   furnish   additional   relief 

Ann.,  notes  to  art.  2006.  to  a  class  who  usually  labor  for  small 

t  Vanalstyne  v.   Gray    ( 1879 ;    Super,  compensation,    to    whom    the   moderate 

-Ct.)    2  Legal  News    (L.   C.)    302.     The  pittance    of   their   wages    is   an    object 

French   Commentators  on   art.   2101   of  of  interest  and  necessity,  and  who  are 

the  Code  Napoleon  are  divided  upon  the  poorly  qualified   to  take  care   of  their 

question  whether  such  a  servant  has  a  own    concerns,    or    look    sharply    after 

privilege,  the  preponderance  of  author-  their  employers." 

ity  being  against  according  him  prior-  "The  obvious  intent  and  policy  of  this 
ity.  See  Beauchamp's  Quebec  Civ.  Code  and  other  similar  acts  is  to  make  pro- 
Ann.,  notes  to  art.  2006.  Those  jurists  vision  for  those  who  are  the  workmen 
■are,  upon  the  whole,  in  favor  of  the  ...  on  the  road  [i.  e.,  of  a  rail- 
view  that  an  engagement  for  an  entire  way  company]  and  who  are  usually 
■year  is  not  a  necessary  condition  of  the  persons  of  small  pecuniary  means,  not 
privilege.     IHd.  able  to  lose  their  daily  earnings."   Bout- 

1  Coffin  V.  Reynolds  (1868)  37  N.  Y.  well  v.  Townsend  (1860)  37  Barb.  205. 
640.  3  Day  v.  Vinson   (1890)   78  Wis.  198, 

2  Ericsson  v.  Brovm  (1862)  38  Barb.  10  L.E.A.  205,  47  N.  W.  269;  Clokus  v. 
390.  Compare  the  remarks  in  Coffin  v.  HolUster  Min.  Co.  (1896)  92  Wis.  325, 
Iteynolds,  supra,  that  the  purpose  of  the  66  N.  W.  398. 
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are  in  derogation  of  the  common  law  and  impose  new  liabilities ;  *  or, 
as  it  is  expressed  in  one  case,  because  they  are  penal  in  their  nature.* 
1954.  Same  subject.  Construction  of  specific  words  and  phrases. — 
a.  "Laborers." — As  employed  in  statutes  of  the  description  now  un- 
der consideration,  this  word,  whether  it  be  used  alone  or  in  combi- 
nation with  other  descriptive  terms,  may  be  said,  broadly  speaking,  to 
carry  the  same  significance  as  when  it  occurs  in  enactments  which 
create  liens  and  preferences.  That  is  to  say,  it  is  applicable  to  "a 
class  of  servants  who  obtain  their  living  by  coarse  manual  labor."  ^ 
It  does  not  include  employees  who  hold  positions  of  such  a  nature 
that  the  manual  labor  which  they  are  required  to  perform  in  the 
course  of  their  duties  is  an  incident  rather  than  the  principal  part  of 
the  service.*  In  other  words,  the  occasional  performance  of  manual 
labor  by  an  employee  who,  apart  from  that  circumstance,  would  not 
be  considered  as  a  "laborer,"  does  not  entitle  him  to  the  benefit  of  the 
statute.^  In  this  point  of  view  it  is  not  applicable  to  an  assistant 
chief  engineer  of  a  railroad  company ;  *  nor  to  a  traveling  salesman ;  * 
nor  to  the  secretary  and  bookkeeper  of  a  manufacturing  corporation.* 


i  Black's  Appeal  (1890)  83  Mich.  51.3, 
47  N.  W.  342;  The  court  also  laid 
stress  upon  the  consideration  that,  as 
regards  their  liability  for  corporate 
debts,  in  this  the  stockholders  stood  in 
the  relation  of  sureties,  to  the  com- 
pany, and  that  sureties  are  only  liable 
according  to  the  strict  terms  of  their 
undertaking. 

For  other  cases  affirming  the  doctrine 
of  strict  construction,  see  Palmer  v.  Van 
Santvoord  (3907)  153  N.  Y.  612 
(argued,  p.  618)  38  L.R.A.  402,  47 
N.  E.  915;  Moyer  v.  Pennsylvania  Slate 
Co.  (1872)  71  Pa.  293;  Cooking  v. 
Ward  (1S98)  —  Tenn.  — ,  48  S.  W. 
287;  Hand  v.  Cole  (1890)  88  Tenn. 
400,  7  L.R.A.  96,  12  S.  W.  922. 

^Bristor  v.  Smith  (1899)  158  N.  Y. 
157,  53  N.  E.  42. 

^Ericsson  v.  Brown  (1862)  38  Barb. 
390. 

2  See  case  cited  in  last  note. 

iDeanv.DeWolf  (1878)   16  Hun,  186. 

*Broekw<iy  v.  Iwnes  (1878)  39  Mich. 
47,  33  Am.  Rep.  348,  decided  on  the 
ground  that  the  work  was  "mostly  di- 
rection and  scientific  work,  involving 
much  more  superintendence  than  per- 
sonal exertion  in  manual  labor." 

In  this  connection  reference  may  be 
made  to  a  case  in  which  it  was  held 
that  a  member  of  an  engineering  corps 


is  not  within  an  act  appropriating  mon- 
ey to  pay  "laborers"  of  a  railroad  com- 
pany. State  ex  rel.  Peck  v.  Rusk 
(1882)   55  Wis.  465,  13  N.  W.  452. 

6  Jones  V.  Avery  (1883)  50  Mich.  326 
15  N.  W.  494.  The  court  observed  that 
the  claimant  "had  no  part  in  carrying 
on  the  establishment,  nor  in  the  manu- 
facture. He  was  a  mere  outside  agent, 
or  representative  of  the  company,  to 
bring  business  to  it,  upon  a  salary.  As 
regards  the  present  question,  his  posi- 
tion was  nearer  the  position  of  an  officer 
of  the  corporation  than  that  of  a  la- 
borer." 

eviele  v.  Wells  (1881)  9  Abb.  N.  C. 
277,  a  case  in  which  the  claimant  had 
performed  services  in  New  York  for  a 
Michigan  corporation.  It  was  held 
that  the  term  "labor"  should  be  con- 
strued in  accordance  with  the  law  of 
Michigan,  that  the  judgment  contem- 
plated by  the  act  was  a  judgment  of  a 
Michigan  court,  and  that  under  the  law 
of  neither  state  were  plaintiff's  service* 
embraced  within  its  meaning. 

The  decisions  cited  in  this  and  pre- 
ceding notes  seem  to  embody  a  doc- 
trine different  from  that  indicated  by 
the  decision  of  one  of  the  inferior  courts, 
of  Pennsylvania,  that  a  mine  boss,  work- 
ing himself  to  instruct  others,  perform- 
ing actual  bodily  labor  as  well  as  exer- 
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b.  "Laborers  and  operatives." — In  a  case  cited  in  the  preceding 
subdivision  the  court  expressed  the  opinion  that  the  word  "operative," 
though  of  nearly  the  same  signification  as  the  word  "laborer,"  has 
a  somewhat  more  comprehensive  scope.  But  this  conception  regard- 
ing the  connotation  of  the  two  words  seems  to  be  wanting  in  accuracy. 
The  more  correct  doctrine,  it  is  submitted,  is  to  consider  the  word 
"laborer"  as  being  the  appropriate  description  of  an  unskilled  work- 
man, and  the  word  "operative"  as  being  designative  of  a  skilled  work- 
man or  artisan.''  But  in  any  event  it  is  obvious  that  neither  word 
can  be  construed  as  including  the  services  of  a  professional  man,  such 
as  a  consulting  engineer  of  a  steamship  company.* 

c.  "Laborers  and  servants." — These  words,  which  are  used  in  the 
New  York  railroad  act,  have  been  declared  to  be  applicable  to  "all 
persons  employed  in  the  service  of  the  company  who  have  not  a  diff- 
erent, proper,  and  distinctive  appellation,  such  as  "officers"  and 
"agents"  of  the  company.  The  engineer,  the  master  mechanic,  the 
conductor,  is  as  fully  entitled  to  its  benefits  as  is  the  man  who  shovels- 
gravel.  The  latter  is,  in  law,  no  more  and  no  less  a  servant  of  the 
company  than  either  one  of  the  former."  ®  In  the  case  cited  a  civil 
engineer  was  held  to  be  within  the  statute, — a  ruling  which,  if  it  is; 
to  be  regarded  as  being  still  good  law,  indicates  that  the  enactment  is 
not  so  restricted  in  its  operation  as  the  one  considered  in  the  follow- 
ing subsection.  But  having  regard  to  the  general  trend  of  the  more 
recent  decisions  in  New  York — not  merely  those  which  relate  to  stat- 
utes of  the  type  now  under  discussion,  but  also  those  which  involve 
the  extent  of  preferences  and  other  special  remedial  rights  affecting 
the  recovery  of  wages  (see  §  1944,  ante), — it  is  very  probable  that  at 
the  present  time  a  narrower  scope  than  that  indicated  by  the  passage 
quoted  above  would  be  attributed  to  the  words  in  question. 

d.  "Laborers,  servants,  and  apprentices,"  and  "laborers,  serva/nts,. 
or  employees  other  than  contractors." — These  descriptive  words  in 
the  former  of  these  groups  were  used  in  §  18  of  IST.  Y.  Laws  1848, 
chap.  40,  relating  to  manufacturing  companies.  That  act  is  now 
superseded  by  §  54  of  the  stock  corporation  law  of  1892,  in  which  the 
privileged  classes  of  claimants  are  designated  as  "laborers,  servants, 
or  employees  other  than  contractors."    But  the  alteration  thus  made 

cising  supervision,  may  enforce  a,  stock-  '  See  tlie  dictionaries,  suh  voce. 

holder's    liability    for    labor    debts    to  &  Ericsson  v.  Brown  (1862)   38  Barb, 

"miners,   quarrymen,   and   others"    (act  390,   construing  the   special   New  York 

March  27,  1854,  §  2,  supp.  Purd.  1082)  ;  act  of  April  11,  1849,  §  10. 

Thomas    v.    Bevans    (1862;    C.    P.)    2  9  Conant  v.   Vara  Scliaick    (1857)    24 

Luzerne  Leg.  Obs.  99.  Barb.  87. 
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is  clearly  unimportant,  so  far  as  the  questions  here  under  discussion 
are  concerned,  and  as  a  matter  of  fact,  the  cases  decided  with  ref- 
erence to  the  repealed  statute  are  still  cited  as  controlling  authori- 
ties.^" The  footing  upon  which  that  statute  was  construed  by  the 
court  of  appeals  is  indicated  by  the  following  extract  from  the  opinion 
in  a  leading  case :  "In  common  parlance,  it  [i.  e.,  the  term  'servant'] 
is  understood  to  relate  and  apply  only  to  a  person  rendering  service 
of  a  subordinate,  but  not  necessarily  of  a  menial,  character  to  an  em- 
ployer, varying  in  its  nature,  according  to  the  business  or  occupation 
in  which  it  is  rendered,  and  not  to  extend  to  and  include  every  em- 
ployee or  party  who  does  work  for  another.  The  context  in  which 
it  is  used,  in  the  section  referred  to,  being  associated  with  'laborers' 
and  'apprentices,'  indicates  that  it  was  intended  to  apply  to  a  person 
employed  to  devote  his  time  and  render  his  service  in  the  perform- 
ance of  work  similar  in  its  general  character  to  that  done  by  those 
employees."  "  The  doctrinal  position  thus  adopted  is  suggestive  of 
two  criteria  with  reference  to  which  the  right  of  an  employee  to  avail 
himself  of  the  statutory  remedy  may,  according  to  circumstances,  be 
considered.  One  of  those  criteria  is  indicated  by  the  statement  that 
the  employees — for  whose  protection  the  enactment  is  designed  are 
''those  engaged  in  manual  labor,  as  distinguished  from  officers  of  the 
corporation,  or  professional  men  engaged  in  its  service."  ^^     On  this 

10  See  Bristor  v.  Smith  ( 1899 )  158  N.  ute  was  to  afford  protection  to  a  class 

y.  157,  53  N.  E.  42.  of  employees  of  the  company  known  as 

^1  BUI  V.   Spencer    (1874)    61   N.  Y.  laborers,  servants,  and  apprentices,  and 

274.  not  as  officers  and  agents  of  the  com- 

In  a  later  case  it  was  observed:  "To  pany.  It  was  deemed  proper  by  the 
the  language  of  the  act  must  be  applied  legislature  to  leave  the  latter  class  to 
the  rule  common  in  the  construction  of  their  remedy  against  the  company  only, 
statutes,  that  when  two  or  more  words  Section  5  of  the  act  provides  for  the 
of  analogous  meaning  are  coupled  to-  appointment  of  a  president  and  subor- 
gether,  they  are  understood  to  be  used  dinate  officers  of  the  company.  Had 
in  their  cognate  sense,  express  the  same  the  statute  designed  to  include  these 
relations,  and  give  color  and  express-  officers,  it  would  have  used  terms  em- 
ion  to  each  other.  Therefore,  although  bracing  them;  but  they  are  in  the  last 
the  word  'servant'  is  general,  it  must  section  called  officers,  and  not  servants 
be  limited  by  the  more  specific  ones,  'la-  of  the  company.  Again,  the  officers  of 
borer'  and  'apprentice,'  with  which  it  the  company  are  not  within  the  same 
is  associated,  and  be  held  to  compre-  reason  for  special  protection  as  the 
hend  only  persons  performing  the  same  laborers.  The  latter  are  occupied  with 
kind  of  service  that  is  due  from  the  their  labor,  and  have  no  means  of  know- 
others.  It  would  violate  this  rule  to  ing  anything  of  the  pecuniary  condition 
hold  that  the  intermediate,  or  second  of  the  company,  while  the  former  are 
class,  represented  a  higher  grade  than  usually  better  acquainted  with  that 
the  class  first  named."  Wakefield  v.  than  the  general  creditors."  Bacon,  J., 
Fargo   (1882)   90  N.  Y.  213.  in  his  opinion,  referred  with  approval  to 

12  Bacon,    J.,    in    Coffin   v.    Reynolds  the  following  remarks  of  Selden,  J.,  in 

(1868)     37    N.    Y.    640.      Grover,    J.,  the    earlier    case    of    AiUn   v.    Wasson 

observed  that  "the  design  of  the  stat-  (1862)    24  N.  Y.   482:    "In  some  very 
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ground  it  has  been  held  that  the  personal  liability  of  stockholders  can- 
not be  enforced  by  the  secretary  of  a  company ;  ^*  nor  by  an  employee 
intrusted  by  a  mining  company  with  full  power  to  control  its  property 
and  manage  its  financial  aif airs  in  a  foreign  country ;  ^*  nor  by  a  per- 


•extended  sense,  the  directors  and  other 
principal  officers  of  the  corporation  may 
be  considered  as  its  agents  and  serv- 
ants; and  yet  no  one,  I  apprehend, 
would  contend  that  the  provision  vras 
intended  for  their  benefit.  The  vi^ord 
""servants'  is  qualified,  and,  to  some  ex- 
^;ent,  limited,  ...  by  its  associa- 
tion vifith  the  -word  'laborers,'  according 
to  the  familiar  maxim,  Noscitur  a  soci- 
ds." 

The  limiting  words  in  the  text  which 
•exclude  professional  men  from  the  pur- 
view of  the  statute  would  seem  to  have 
destroyed  the  authority  of  a  case  in 
■which  it  was  held  that  a  'man  who  was 
employed  by  a  manufacturing  corpora- 
tion as  its  civil  engineer  and  traveling 
■agent,  at  an  annual  salary,  and  who, 
in  the  performance  of  his  duties,  was 
"bound  to  follow  the  directions  of  the 
•company,  was  a  "servant."  WilUam- 
son  V.  Wadsitxirth  (1867)  49  Barb.  294 
(not  specifically  mentioned  in  Coffin  v. 
Reynolds) . 

Having  regard  to  that  limitation,  it 
seems  to  be  also  impossible  to  accept  as 
correct  a  decision  of  later  date  than 
Coffin  V.  Reynolds,  in  which  it  was  held 
that  a  newspaper  reporter  and  city 
•editor,  if  he  is  not  an  officer  of  the 
■employing  company,  is  a  "  servant" 
Barris  v.  Norwell  (1876)  ;  Sup.  Ct.  Spec. 
Term)  1  Abb.  N.  C.  127.  The  theory 
thus  adopted,  that  all  employees  who 
are  not  officers  are  servants,  is  mani- 
festly inconsistent  with  the  language 
iised  by  the  court  of  appeals. 

In  a  still  later  case  it  was  held  that 
a  bookkeeper,  not  an  officer  of  the  cor- 
poration, and  not  charged  with  any 
■duty  of  superintendence,  nor  with  any 
other  duties  than  such  as  usually  per- 
tain to  the  position,  was  a  "servant." 
■Chapmam,  v.  Chuinar  ( 1889 )  4  Silv.  Sup. 
Ct.  199,  7  N.  Y.  Supp.  230.  The  more 
extended  assumption  upon  which  the 
court  here  proceeded,  viz.,  that  the  word 
"servant"  included  all  employees  who 
were  neither  officers  nor  persons  exer- 
cising supervisory  powers,  ignores  that 
part  of  the  statement  in  the  text  which 
treats  professional  men  as  being  out- 
side the  purview  of  the  act.    That  such 


men  may  be  working  under  circum- 
stances which  place  them  outside  the 
two  classes  of  employees  thus  excluded 
is  manifest.  It  is  no  doubt  question- 
able whether  a  bookkeeper  can  be  said 
to  be  a  "professional  man,"  as  that 
phrase  is  intended.  But  if  the  descrip- 
tion is  not  applicable  to  him  in  such 
a  sense  as  to  bring  him  within  the  oper- 
ation of  the  rule  laid  down  by  the  court 
of  appeals  in  Coffin  v.  Reynolds,  supra, 
it  seems  clear  that  the  more  general 
doctrine  stated  by  that  court  in  the 
cases  cited  in  note  11,  supra,  is  incom- 
patible with  the  allowance  of  the  right 
of  action  to  such  an  employee. 

W  Coffin  V.  Reynolds  (1868)  37  N.  Y. 
640,  overruling  the  decision  to  the  con- 
trary effect  in  Richardson  v.  Ahendroth 
(1864)   43  Barb.  162. 

^iHill  V.  Spencer  (1874)  61  N.  Y. 
274,  reversing  (1872)  2  Jones  &  S.  304. 
The  court  accepted,  as  a  correct  proposi- 
tion, the  statement  of  plaintiff's  coun- 
sel, that  the  word  "servants"  must  be 
taken  to  have  been  used  "not  in  its 
broadest,  most  comprehensive,  nor  in  its 
most  limited  and  restricted  sense,  but 
according  to  the  general  and  ordinary 
use  of  the  term."  The  court  also  con- 
ceded that  "to  use  it  in  its  most  com- 
prehensive sense  would  include  the  pres- 
ident and  other  officer  of  a  corporation; 
while  its  use  in  a,  limited  and  restricted 
sense  would  only  indicate  a  domestic,  a 
person  employed  in  the  house  or  family, 
or  a  menial  who  labors  in  some  low  em- 
ployment; and  that  the  term  was  not 
intended  to  extend  to  the  former,  nor  to 
be  limited  or  restricted  to  the  latter 
class."  It  was  also  admitted  that  coun- 
sel had  correctly  asserted  that,  "unless 
it  be  when  domestic  or  menial  servants 
are  referred  to,  there  is  no  sense  or  use 
in  which  the  word  'servant,'  by  its  own 
force,  indicates  a  mere  bodily  or  manual 
service."  But  it  was  pointed  out  that 
this  circumstance  failed  to  show  that 
the  plaintiff's  services  were  those  of  a 
servant,  "according  to  the  general  and 
ordinary  use  of  the  term," — the  sense 
for  which  the  claimant's  counsel  had 
himself   contended. 

This  decision  was  followed,  with  re- 
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son  employed  to  take  tlie  place  of  the  superintendent  of  a  mine  in  a 
foreign  country  during  his  temporary  aBsence ;  "  nor  by  a  person  em- 
ployed as  bookkeeper  and  general  manager ;  '^  nor  by  an  attorney  em- 
ployed to  attend  the  legal  affairs  of  a  company." 


spect  to  an  employee  holding  a  similar 
position,  in  Erauser  v.  Ruckel  (1879) 
17  Hun,  463. 

i^Daan  v.  DeWolf  (1878)  16  Hun, 
186,  affirmed  in  (1880)  82  N.  Y.  626. 
The  court  treated  Hill  v.  Spenoer,  supra, 
as  a  controlling  authority,  and  refused 
to  allow  any  differentiating  import  to 
be  attached  to  the  circumstance  that  the 
claimant  had  sometimes  performed  man- 
ual labor  in  the  course  of  the  perform- 
ance of  his  duties. 

16  Wakefield  v.  Fargo  (1882)  90  N.  Y. 
213.  The  court  said:  "It  is  plain,  we 
think,  that  the  services  referred  to  are 
menial  or  manual  services, — that  he 
who  performs  them  must  be  of  a  class 
whose  members  usually  look  to  the  re- 
ward of  a  day's  labor  or  service  for 
immediate  or  present  support,  from 
whom  the  company  does  not  expect 
credit,  and  to  whom  its  future  ability 
to  pay  is  of  no  consequence;  one  who 
is  responsible  for  no  independent  ac- 
tion, but  who  does  a  day's  work,  or  a 
stated  job,  under  the  direction  of  a  su- 
perior. ...  A  general  manager  is 
not  ejusdem  generis  with  an  apprentice 
or  laborer;  and  although  in  one  sense 
he  may  render  most  valuable  services 
to  the  corporation,  he  would  not  in 
popular  language  be  deemed  a  servant." 

In  Eineaid  v.  Dmvnelle  (1875)  59  N. 
Y.  548,  the  sole  question  directly  dis- 
cussed was  whether  the  claimant,  the 
superintendent  of  a  manufacturing  com- 
pany, had  fulfilled  the  requirements  of 
procedure  which  would  entitle  him  to 
recover  under  the  statute.  For  the  pur- 
pose of  its  argument  the  court  seems 
to  have  assumed  that  such  an  employee 
was  within  the  purview  of  the  statute. 
This  position,  if  the  language  used  is  to 
be  regarded  as  importing  the  adoption 
of  it,  is  manifestly  inconsistent  with  the 
cases  cited  in  this  and  the  preceding 
notes. 

yiBristor  v.  Srmth  (1899)  158  N.  Y. 
157,  53  N.  E.  42,  affirming  (1898)  29 
App.  Div.  624,  52  N.  Y.  Supp.  1138, 
which  affirmed  (1897)  22  Misc.  55,  49 
N.  Y.  Supp.  404.  The  court  said:  "To 
the  ordinary  reader  of  the  language  of 
this   statutory  provision   [the  amended 


act].  I  doubt  that  it  would  ever  occur 
that  the  word  'employees'  had  any  wider 
significance  that  to  define,  in  a  genera! 
way,  such  classes  of  persons  as  were 
engaged  in  serving  the  corporation  in 
subordinate  capacities ;  but  •  when  we- 
apply  the  rules  of  construction  to  the' 
case,  any  other  definition  of  the  word, 
becomes  unreasonable,  if  not  impossible, 
than  that  it  means  persons  sustaining- 
such  relations  to  the  corporation  as. 
do  laborers  and  servants.  The  statute 
was  a  continuation  of  pervious  legisla- 
tion, which  had  for  its  object  the  pro- 
tection of  those  who  earned  their  living 
by  manual  labor,  and  not  by  profession- 
al services,  and  who  were  supposed  tO' 
be  the  least  able  to  protect  themselves. 
To  such  persons,  and  to  all  who  become- 
employed  in  subordinate  and  humble  ca- 
pacities, and  to  whom  the  hardship 
would  be  great  if  their  wages  or  salar- 
ies were  not  promptly  paid,  the  legisla- 
tive policy  is  to  afford  the  protection 
of  a  recourse  to  the  stockholders  of  a 
company,  upon  the  latter's  default. 
.  .  .  Wlien,  in  §  54  of  the  stock  cor- 
poration law,  the  general  word  'em- 
ployees' was  added  after  the  words- 
'laborers'  and  'servants,'  it  could  not 
have  been  intended,  from  the  colloca- 
tion of  words  and  for  the  want  of  rea- 
son in  the  thing,  to  include  persons  per- 
forming services  to  the  corporation  of  a 
higher  dignity,  such  as  its  legal  ad- 
viser. Indeed,  the  appellant  would  be 
utterly  without  any  reason  in  claiming 
the  protection  of  the  statute,  if  he  could 
not  pretend  that  his  agreement  with  the- 
company  made  him  Its  employee.  But 
the  only  effect  of  that  agreement,  so. 
far  as  it  bore  upon  their  relations,  was- 
te secure  to  each  permanency  in  the  re- 
lation of  attorney  and  client,  and  cer- 
tainty as  to  the  measure  of  compensa- 
tion. The  la-wyer  does  not  lessen  the 
dignity  and  independence  of  his  position 
towards  his  client,  or  in  the  community, 
by  making  such  an  agreement.  He  does 
not  thereby  descend  into  that  inferior 
and  subordinate  class  of  persons  who^ 
being  continuously  employed  in  the  cor- 
porate business  for  a  compensation  paid 
in  wages,  or  in  salaries,  and  being  under 
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Another  criterion  is  furnished  by  the  language  which  has  been 
used  in  contrasting  the  positions  of  supervising  and  subordinate  em- 
ployees. "  'Laborer'  or  'apprentice'  are  words  of  limited  meaning, 
and  refer  to  a  particular  class  of  persons  employed  for  a  defined  and 
low  grade  of  service,  performed,  as  before  suggested,  without  respon- 
sibility for  the  acts  of  others,  themselves  directed  to  the  accomplish- 
ment of  an  appointed  task  xmder  the  supervision  of  another.  They 
necessarily  exclude  persons  of  higher  dignity,  and  require  that  one 
who  seeks  his  pay  as  servant  should  be  of  no  higher  grade  than  those 
enumerated  as  laborers  or  of  lesser  quality.  A  statute  which  treats 
of  persons  of  an  inferior  rank  cannot  by  any  general  word  be  so  ex- 
tended as  to  embrace  a  superior;  the  class  first  mentioned  is  to  be 
taken  as  the  most  comprehensive :  'specialia  generalibvs  derogant.'  "  ^' 
The  particular  decision  by  which,  in  the  case  cited,  a  general  man- 
ager was  excluded  from  the  purview  of  the  enactment,  may  be  re- 
ferred to  the  consideration  that  he  was  an  "officer"  of  the  company 
within  the  meaning  of  the  statement  already  adverted  to.  But  the 
unqualified  nature  of  the  phraseology  by  which  supervising  employees 
are  placed  in  a  class  by  themselves  would  seem  to  indicate  that,  in 
the  view  of  the  court,  the  lower  as  well  as  the  higher  grades  of  such 
employees  are  outside  the  scope  of  the  enactment.  How  far  the  cur- 
rent of  authority  may  ultimately  run  in  this  direction  remains  to  be 
seen.  All  that  need  be  observed  in  this  place  is  that  some  decisions  of 
the  inferior  courts  of  New  York  can  scarcely  be  treated  as  correct,  un- 
less it  is  assumed  that  the  broad  differentiation  which  is  propounded 
in  the  passage  just  quoted  between  employees  who  do,  and  employees 
who  do  not,  exercise  control,  is  subject  tO'  some  limitations.^' 

the  orders  of  the  managers  of  the  cor-  others   a  servant,  was   incorrect,  in  so 

poration,    are   usually   regarded   as   its  far   as  it  treated  him  as  being  within 

servants  or  employees."  the  statute  in  respect  to  his  functions  as 

The  above  case  was  followed  in  B.al-  a  servant. 
lett     V.     Metropolitan     Messenger     Co.        This    criticism   is    also   applicable   to 

(1901)    35  Misc.  659,   72  N.  Y.   Supp.  another  case  (not  specifically  referred  to 

370;  judgment  modified  (1902)   69  App.  in  Wakefield  v.  Fargo)   in  which  a  sort 

Div.  258,  74  N.  Y.  Supp.  639.  of  engineer,  or  foreman  in  a  mine,  who 

18  Wakefield  v.  Fargo  ( 1882 )  90  N.  showed  the  men  how  to  work  and 
y.  213,  219.  worked  with  them,  took  the  place  of  the 

19  In  the  opinion  delivered  in  Wake-  superintendent  when  he  was  absent,  and 
field  V.  Fargo,  supra,  it  was  intimated  sometimes  kept  the  time  of  the  men, 
that  the  ruling  in  Hovey  v.  Ten  Broech  was  held  to  be  a  "servant"  within  the 
(1865)  3  Robt.  316,  to  the  effect  that  statute  (Vvncent  v.  Bamford  [1871]  1 
an  employee  who  supervised  the  other  Jones  &  S.  506,  42  How.  Pr.  109,  12 
servants,  managed  his  master's  proper-  Abb.  Pr.  N.  S.  252 )  ;  and  also  to  a  case 
ty,  and  kept  the  books  of  the  establish-  in  which  it  was  held  that  the  statute 
ment,  but  also  performed  manual  labor  covered  an  employee  who  acted  as  fore- 
in  company  with  his  subordinates,  was  man,  helped  to  manufacture  stone,  kept 
as  to  some"  matters  a  laborer,  and  as  to  the  time  of  the  hands,  solicited  orders. 
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e.  "Laborers,  servants,  apprentices,  and  employees." — The  word 
"employee,"  as  used  in  this  connection  in  the  Indiana  statute  with 
regard  to  manufacturing  and  mining  corporations,  has  been  held  not 
to  be  applicable  to  a  corporation  aggregate.^" 

/.  "Laborers,  servants,  or  clerks." — It  has  been  held  that  the  Ten- 
nessee enactment  which  contains  this  combination  of  descriptive 
terms  does  not  enure  to  the  benefit  of  the  superintendent  of  a  min- 
ing company,**  or  of  the  manager  of  a  hotel  company.** 

g.  "Laborers,  servants,  clerks,  and  operatives." — A  provision 
which  contains  this  combination  of  words  has  been  held  to  be  appli- 
cable to  the  services  of  a  salaried  employee  whose  time  was  spent 
partly  in  discharging  the  duties  of  a  traveling  salesman  and  collec- 
tor, and  partly  in  shipping  and  receiving  goods,  moving  and  hand- 
ling stoclt,  etc.,  in  his  employer's  store,  or  making  sales  and  collect- 
ing bills  in  the  city  where  that  store  was  situated.*^ 

h.  "Clerks,  servants,  and  laborers." — It  has  been  held  that  a  su- 
perintendent of  a  mining  company,  although  he  does  not  perform 
manual  labor,  is  within  the  purview  of  a  statute  in  which  these  ex- 
pressions are  employed.  The  ratio  decidendi  was  that  the  use  of  the 
word  "clerk"  showed  that  "it  was  intended  to  secure  the  benefit  of 
the  act  to  servants  and  laborers  who  are  not  usually  termed  either 
menial  servants  or  manual  laborers  in  the  ordinary  sense  of  these 
terms."  ** 

1955.  Employees  within  the  purview  of  statutes  which  render  direc- 
tors of  companies  personally  liable  for  wages. —  In  the  Ontario  statute 
to  this  effect  the  expressions  used  are  "laborers,  servants,  and  appren- 
tices." This  group  of  words  has  received  a  construction  virtually 
the  same  as  that  which  has  been  ascribed  to  it  by  the  N"ew  York  court 
of  appeals.     See  preceding  section,  subsec.  d.     It  has  been  declared 

and  did  whatever  told  to  do  by  the  su-        ^*  Sleeper  v.  Goodwin  (1887)  67  Wis. 

perintendent  (Short  v.  Medberry  [1883]  577,  31  N.  W.  335.     The  court  distin- 

29  Hun,  39).     (No  reference  was  made  gulshed  Wakefield  v.  Fargo    (1882)    90 

to  Wakefield  v.  Fargo,  which  had  been  N.  Y.  213    (subsection  d,  notes  11,  16, 

decided  in  the  preceding  year.)  supra),    on    the   ground    that    a   wider 

io  Dukes  V.  Love   (1884)   97  Ind.  341,  scope  was  given  to  the  Wisconsin  stat- 

applying  the  rule  Noscitur  a  sociis.  ute  by  the  inclusion  of  the  word  "clerks" 

21  Cocfcmff  V.  Ward   (1898)   —  Tenn.  in  place  of  the  expression  "apprentices," 

— ,  48  S.  W.  287.  which  is  found  in  the  New  York  enact- 

^^  Wilson    V.    Patton    (1894;    Tenn.)  ment.      Compare    the    Wisconsin    case 

MSS.  opinion  referred  to  in  Cocking  v.  cited  in  §  1948,  note  15,  ante.    The  Eng- 

Ward.  lish  and  Colonial  cases  cited  in  §  1942, 

e3Hand  v.  Cole  (1890)   88  Tenn.  400,  notes  9,  15,  ante,  may  also  be  referred 

7  L.R.A.  96,  12  S.  W.  922   (Tenn.  gen.  to  as  illustrative  of  a  similar  point  of 

incorp.  act  1875,  §  11).  view. 
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not  to  be  applicable  to  a  person  holding  the  position  of  a  foreman  who 
hired  and  dismissed  employees,  made  out  pay  rolls,  received  and 
paid  out  moneys  for  wages,  and  performed  no  manual  labor,  and  re- 
ceived wages  fortnightly  for  his  own  services,  with  additional  com- 
pensation for  the  use  of  machinery  and  horses.^ 

1956.  — of  statutes  imposing  upon  principal  employers  liabilities 
for  the  wages  of  persons  performing  labor  for  contractors. — a.  Foot- 
ing upon  which  these  statutes  are  construed. — It  has  been  laid  down 
that  statutes  of  this  description,  although  they  are  remedial,  must  be 
strictly  construed,  as  being  in  derogation  of  the  common  law,  and 
imposing  new  burdens  upon  the  persons  subjected  to  liability.^  See 
further  on  this  subject,  §  782,  a,  ante. 

b.  Employees  entitled  to' sue  as  "laborers." — In  all  the  American 
statutes  the  class  of  employees  for  whose  benefit  they  are  enacted  is 
designated  by  the  word  "laborers."  This  term  is  construed  as  includ- 
ing all  persons  who  are  hired  on  the  footing  of  servants  for  the  per- 
formance of  manual  labor ;  *  but  it  does  not  embrace  employees  hired 
as  clerks,  timekeepers,  and  foremen ;  ^  nor  a  superintendent  of  bridge 


^  Welch  V.  Ellis  (1895)  22  Ont.  App. 
Kep.  255.  Osier,  J.  A.,  said:  "The  ob- 
ject [of  the  act]  evidently  was  to  pro- 
tect, not  the  officers  and  agents,  and 
servants  of  a  superior  class,  but  the 
inferior  and  less  important  class. 
.  .  .  Taking  'laborer'  on  the  one 
side,  and  'apprentice'  on  the  other,  we 
are  driven  to  conclude  that  the  word 
'servant'  was  not  intended  to  include 
the  higher  grades  of  employment,  but 
is  controlled  by  the  word  which  pre- 
cedes it.  .  .  .  The  servant,  we  must 
hold,  intended  by  the  act,  is  one  of  a 
humbler  character,  who  does  work  sim- 
ilar to  that  required  by  a  laborer, — a 
word  which,  in  common  parlance,  im- 
ports one  who  is  engaged  in  manual 
toil, — one  who  works,  chiefly,  at  all 
events,  with  his  hands,  and  not  with  his 
head, — and  does  not  properly  describe  a 
person  occupying  the  trusted  and  re- 
sponsible position  of  the  plaintiff.  .  .  . 
I  do  not  forget  that  the  plaintiff's  re- 
muneration is  called  wages,  and  not 
salary,  that  it  i§.  reckoned  by  the  day 
and  payable  at  short  intervals;  but, 
taking  all  the  circumstances  together, 
this  is  not  to  justify  us  in  holding  that 
he  is  a  laborer  or  servant,  under  the 
meaning  of  the  act." 

lAtcherson    v.    Troy    &  B.    R.    Co. 


(1856)  1  Abb.  App.  Dec.  13,  6  Abb. 
Pr.  N.  S.  329;  Dudley  v.  Toledo,  A.  A. 
<t  N.  M.  R.  Co.  (1887)  65  Mich.  657, 
32  N.  W.  884;  CJvicago  &  N.  E.  B.  Co. 
V.  Sturgis  ( 1880 )  44  Mich.  538,  7  N.  W. 
213;  Blanohard  v.  Portland  &  R.  F.  R. 
Co.    (1895)    87    Me.   241,    32   Atl.    890. 

8  Atcherson  v.  Troy  &  B.  R.  Co. 
(1856)  1  Abb.  App.  Dec.  13,  6  Abb.  Pr. 
N.  S.  329  (where  the  question  upon 
which  the  decision  actually  turned,  and 
which  was  answered  in  the  negative, 
was  whether  the  remuneration  due  un- 
der an  entire  contract  embracing  the 
labor  of  the  claimant,  a  teamster,  and 
his  assistant,  could  be  apportioned  so  as 
to  enable  the  claimant  to  recover  for 
his  own  labor.  See  §  786,  note  6)  ; 
Mami  V.  Burt  (1886)  35  Kan.  11,  10 
Pac.  95  (similar  decision;  see  same 
note). 

The  above  New  York  case  overrules  a 
prior  decision  of  the  supreme  court 
(which  was  not  referred  to  in  the  opin- 
ion). Warner  v.  Hudson  River  R.  Co. 
(1851)  5  How.  Pr.  454,  where  it  was 
laid  down  that  the  term  "laborers"  was 
applicable  not  only  to  those  who  per- 
sonally perform  labor,  but  also  to  those 
who  do  so  by  their  servants  and  agents. 

SMissou/ri,  E.  £  T.  R.  Co.  v.  BaMer 
(1875)  14  Kan.  563. 
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building ;  *  nor  members  of  the  engineer  corps,  nor  the  assistant  gen- 
eral manager.' 

c,  — as  "workmen." — The  scope  of  this  term,  as  used  in  the  stat- 
utes which  have  been  enacted  in  some  of  the  British  colonies,  appears 
to  be  somewhat  wider  than  that  of  the  word  "laborers"  in  the  Ameri- 
can enactments.  ° 

Having  regard  to  the  essential  object  of  these  acts,  it  is  clear  that 
they  are  not  applicable  to  persons  hired  directly  by  the  principal  em- 
ployer, without  the  intervention  of  a  contractor,''  nor  to  persons  who 
merely  contract  for  the  supply  of  articles,  and  perform  no  labor.' 

1957.  — of  statutes  affecting  the  exemption  of  wages.  Construction 
■generally. —  The  accepted  doctrine  with  regard  to  statutes  which,  by 
their  specific  terms,  cover  classes  of  employees  whose  work  is  entirely 
or  principally  manual,  is  that  they  should  be  liberally  construed, 
quoad  personas}  Considering  the  essentially  remedial  character  of 
enactments  of  this  type,  it  may  safely  be  asserted  that  this  rule  is 
also  applicable  to  enactments  which  are  not  exclusively  applicable  to 
such  employees.    See  §  798,  a,  ante. 

As  to  the  scope  of  the  word  "wages,"  see  §  T86,  ante. 

1958.  Same.  Statutes.  Scope  of  terms,  single  or  grouped,  importing 
manual  work. — a.  "Laborers." — The  word  "labor,"  in  the  New 
Hampshire  statute,  has  been  held  to  cover  the  official  services  of  a 

iBlanchard  v.  Portland  &  R.  F.  R.  to  be  "workmen"  within  the  earlier  act 

Co.    (1895)   87  Me.  241,  32  Atl.  890.  of  1871.    Giman- v.  Pe!!,  2  New  Zealand 

estate  ex  rel.  Peck  v.  Rusk  (1882)  L.  R.  N.  S.  (S.  C.)  91. 
55  Wis.  465,  13  N.  W.  452.  The  stat-  In  the  Manitoba  builders'  and  work- 
ute  here  under  review  was  a  special  one,  men's  act,  the  term  "workmen"  is  de- 
providing  for  the  payment  of  the  claims  fined  as  including  persons  who  are  em- 
of  laborers,  subcontractors,  etc.,  for  ployed  "by  the  day  or  piece."  That  this 
■work  done  in  constructing  the  railroad  description  is  not  applicable  to  persons 
of  a  company  whose  land  grant  had  employed  by  the  hour  was  quite  likely 
been  revoked.  held  in  Dwrm  v.  Sedziak  ( 1908 )  7  West. 

6  In   New   South   Wales   it  has   been  L.   Rep.   563.     This   decision   is   clearly 

held  that  a  subcontractor  is  entitled  to  correct.     But  it  is  reasonablly   certain 

sue    a   contractor   under   the   act.      Ex  that  in  the  statute,  the  words  "by  the 

'parte  Walker   (New  South  Wales,  1885)  day"  were  used,  through  inadvertence, 

2  W.  N.  112.  in    place    of    the    more    comprehensive 

In  §  2  of  the  New  Zealand  workmen's  phrase  "by  time." 
wages   act   1893,   the   term   "workmen"        "^  Cash  \.  Chafer  (1897)  15  New  Zea- 

is  defined  as  "any  person  in  any  manner  land  L.  R.  ( S.  C. )  416. 
engaged  in  manual  labor,  or  in  work  of        ^  Jones  v.  Conlon,  Tarl.    (New  South 

any  kind,  whether  his  remuneration  is  Wales)    45. 

to  be  according  to  time  or  by  piecework,        ^  Claghom  v.   Saussy    (1874)    51  Ga. 

or  at  a  fixed  price,  or  otherwise  howso-  576;     Rustad    v.     Bishop     (1900)     80 

ever."     Persons  who  did  work  under  a  Minn.  497,   50  L.R.A.   168,  81  Am.  St. 

written  contract,  and  were  paid  by  the  Rep.  282,  83  N.  W.  449. 
cubic  yard,  and  not  by  wages,  were  held 
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mayor  of  a  city.^  But  other  cases  in  which  this  expression  as  used 
singly  for  the  purpose  of  designating  the  privileged  class  of  em- 
ployees, has  been  construed  are  in  harmony  with  the  commonly  ac- 
•cepted  doctrine  with  regard  to  its  signification,  viz.,  that  it  includes 
only  persons  whose  work  is  entirely  or  mainly  physical.  As  used  in 
the  Scotch  statute,  it  has  been  held  to  include  a  lamplighter  of  a 
burgh,  although  the  given  contract  of  hiring  required  him  to  employ 
two  assistants  during  the  winter.^  On  the  other  hand,  the  Quebec 
■statute  has  been  declared  not  to  be  applicable  to  a  person  engaged  in 
painting  or  engraving  flowers  or  patterns  on  wall  paper.^ 

With  reference  to  the  original  Minnesota  statute,  it  was  held  that 
the  remuneration  of  a  person  employed  to  sell  goods  by  sample  was 
not  that  of  a  "laboring  man."  *  But  a  later  provision  which  exempt- 
ed the  wages  of  "any  person"  was  held  to  enure  to  the  benefit  of  a 
"telegraph  operator,  although  the  statute  which  contained  it  was  en- 
titled, "An  Act  to  Fix  the  Amount  of  the  Wages  of  Laborers  Exempt 
from  Attachment,  etc."  * 

The  word  "laborers"  in  the  Louisiana  Code  of  Practice  has  been 
held  to  apply  to  a  switchman  on  a  railway,^  but  not  to  locomotive  en- 
gineers, mechanical  engineers,  electrical  engineers,  clerks,  cashiers, 
bookkeepers,  and  other  classes  of  employees  whose  employment  is  as- 
sociated with  mental  labor  and  skill.' 

^Robinson  v.  Aiken  (1859)  39  N.  H.  general,  wages  earned  by  persons  stand- 
211.  Whether  this  decision  would  he  ing  in  the  relation  of  servants  or  em- 
"treated  as  a  binding  precedent  in  a  case  ployees,  and  it  is  not  limited  to  toil- 
involving  similar  facts  is  perhaps  doubt-  some  and  unskilled  labor  merely,  to 
iul,  in  view  of  the  language  used  in  which  the  term  'laborer'  is  more  strict- 
Weymouth  v.  Sanborn  (1861)  43  N.  H.  ly  and  accurately  applicable.  The  title 
171,  80  Am.  Dec.  144.  But  it  was  not  is  not  carefully  worded,  but  we  think 
-explicitly  overruled.  the  word  'laborer,'  as  used  in  connec- 
S  M'Murchy  v.  Emslie  (1888)  15  Sc.  tion  with  'wages,'  may,  in  a  general 
•Sess.  Cas.  4th  series,  375,  25  Scot.  L.  sense  be  applied  to  employees  other  than 
H.  282.  working  men  engaged  in  manual  labor, 
3  Brovm  v.  Gordon  (1884)  Quebec  C.  consistently  with  the  provisions  of  the 
C.  7  Legal  News,  354.  The  court  treat-  act."  It  was  remarked  that  the  consti- 
ed  the  word  "laborer"  in  the  statute  tutional  provision  with  regard  to  ex- 
■as  being  equivalent  to  the  French  term  pressing  the  subject  of  a  statute  in  its 
"journalier,"  or  "homme  de  peine;"  and  title  was  to  be  liberally  construed,  and 
in  this  point  of  view  denied  its  appli-  that  the  words  "wages  of  laborers" 
-cability  to  "les  hommes  de  profession,  might,  by  giving  them  this  broad  inter- 
les  artistes,  les  artisans,  ou  hommes  de  pretation,  be  made  consistent  with  the 
metier."  body  of  the  act. 

*Wildner    v.    F&rgmon     (1889)     42  ^  Sohroeder  v.  OolUns  (1904)  113  La. 

Minn.    112,    6   L.R.A.   338,   18   Am.    St.  778,  37  So.  722,  art.  644,  as  amended  by 

Eep.  495,  43  N.  W.  794,  Gen.  Stat.  chap.  Laws  1876,  No.  79. 

66    §  310  [11] ) .  ''  Stcuie  ex  rel.  I.  X.  L.  Grocery  Co.  v. 

iBoyle    V.     Vand&rhoof     (1890)     45  Lcmd    (1902)    108   La.    512,   58   L.R.A. 

Minn.    31,   47   N.   W.   396.     The   court  407,  92  Am.  St.  Rep.  392,  32  So.  433. 

said:  "The  act  is  intended  to  exempt,  in  The  court  said:  "Such  and  similar  stat- 
M.  &  S.  Vol.  v.— 382. 
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In  a  Mississippi  case  a  debtor  was  held  to  be  entitled  to  an  exemp- 
tion under  an  answer  of  the  garnishee  which  alleged  that  the  claim- 
ant was  a  laborer  in  his  employ,  being  engaged  as  a  clerk  in  his  store. 
The  ratio  decidendi  was  that  "where  physical  toil  is  the  main  ingre- 
dient of  services  rendered,  although  directed  and  made  more  valuable 
by  skill,  the  person  performing  them  is  a  laborer  within  the  meaning 
of  the  statute."  *  It  seems  very  questionable,  however,  whether,  in 
the  absence  of  specific  averments  and  evidence  regarding  the  nature- 
of  the  duties  of  such  an  employee,  this  criterion  of  privilege  can  jus- 
tifiably be  applied  in  his  favor. 

i.  "Mechanics  and  other  laboring  men." — It  has  been  held  that 
these  terms,  which  are  found  in  the  Tennessee  statute,  are  not  appli- 
cable to  a  commissioner  in  partition  proceedings,'  but  that  they  em- 
brace a  house  and  sign  painter,'"  and  an  iron  puddler  paid  by  the 
piece,  but  required  to  work  at  certain  hours.'* 

c.  "Journeymen^  mechanics,  and  day  laborers." — These  expres- 
sions, which  are  used  in  the  Georgia  statute,  are  manifestly  such  as 
would  be  treated  in  most  jurisdictions  as  comprehending  only  em- 
ployees whose  work  is  substantially  of  a  manual  character,  and  who 
occupy  subordinate  positions.  But  by  its  earlier  decisions  the  su- 
preme court  committed  itself  to  a  theory  regarding  the  scope  of  the 
word  "laborers"  which  seems  to  be  justifiable  only  on  the  hypothe- 
sis that  the  legislature  intended  to  afford  protection  to  all  classes  of 
employees  (except,  possibly,  general  managers  and  superintendents), 
provided  that  their  earnings  were  required  for  the  support  of  their 
families.  In  the  first  case  in  which  the  statute  was  construed,  an  ex- 
emption was  allowed  to  an  overseer  of  a  plantation,  on  the  broad 
ground  that  his  wages  were,  by  the  terms  of  his  agreement,  to  be  paid 
weekly,  in  order  to  enable  him  to  supply  his  family  with  the  neces- 
saries of  life.'^  Proceeding  upon  the  same  principle,  the  court  sub- 
sequently held  that  the  statute  was  applicable  to  clerks  of  various  de- 
scriptions ;  '^  to  a  teacher  employed  by  the  board  of  education  of  a. 

utes   are   presumably   intended  to   pro-  ^  Stcute  use  of  Porter  v.  (7o66   (1880) 

tect  a  class  of  men  who  are  ill-fitted  to  4  Lea,  481. 

protect   themselves, — men   who   are   de-  '^^Wwite  \.  Frandola  (1891)  90  Tenn. 

pendent  upon  the  fruits  of  their  daily  191,  16  S.  W.  116. 

toil  for  the  daily  subsistence  of  them-  '^'^  Adcock  v.  Smith   (1896)    97  Tenn. 

selves  and  their  families;  and  that  they  373,  56  Am.  St.  Rep.  810,  37  S.  W.  91.. 

should  not  be  extended  by  forced  con-  ^^  Caraker  v.  ifo-tTiews  (1858)   25  Ga. 

struction  so  as  to  include  a  class  of  men  571   (dissenting,  Benning,  J.) 

who  are  competent  to  take  care  of  them-  ^3  Claghom  v.  Saussy   (1874)   51  Ga. 

selves,  and  need  no  such  protection."  576    (forwarding   clerk   employed  by   a 

i  Williams  v.  Link    (1887)    64  Miss,  railroad    company     under     a "  contract 

641,  1  So.  707   (Code  1880,  §  1244).  which  entitled  it  to  discharge  him  at 
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city  for  the  scholastic  year  of  ten  months,  at  monthly  wages ;  ^*  and 
to  an  employee  hired  on  a  monthly  salary,  but  not  for  any  definite 
period,  to  perform  the  duties  of  an  amanuensis,  stenographer,  and 
private  secretary,  including  the  keeping  of  books,  etc.^' 

The  effect  of  these  rulings  was  to  attach  to  the  term  "laborers"  a 
wider  meaning  than  that  which  had  been  ascribed  to  it  in  cases  which 
turned  upon  the  scope  of  the  constitutional  and  statutory  provisions 
with  respect  to  liens. ^®  The  explanation  offered  for  this  inconsistency 
is  by  no  means  convincing.^'' 

The  test  with  reference  to  which  the  question  whether  the  protec- 


any  time);  Smith  v.  Johnston  (1883) 
71  Ga.  748  (employee  of  agent  for  a 
line  of  railroad)  ;  Lamar  v.  Chisholm 
(1886)  77  Ga.  306  (employee  of  mer- 
chant) ;  Co<e  V.  Bearden  (1890)  84  Ga. 
304,  20  Am.  St.  Rep.  359,  10  S.  E.  627. 

In  Butler  v.  Clark  (1872)  46  Ga. 
468,  where  the  employee  was  a  shipping 
and  receiving  clerk  in  a,  mercantile  es- 
tablishment, paid  at  the  rate  of  so  much 
a  month,  but  subject  to  discharge  at 
any  time,  the  court,  citing  the  definition 
of  a  "journeyman"  as  a  "day  laborer," 
a  "hired  workman"  (Zell's  Encyclope- 
dia), remarked  that,  if  the  employee 
was  not  a  day  laborer,  he  was  certainly 
a  hired  workman,  and  added:  "If  an 
overseer's  wages,  which  are  usually  paid 
(in  great  part,  at  least)  yearly,  are  not 
subject  to  garnishment,  it  would  seem 
to  follow,  a  fortiori,  that  a  clerk's 
wages,  payable  monthly,  are  not;  still 
less,  the  wages  of  one  payable  at  even 
shorter  intervals  of  time." 

li  Eightower  v.  Slaton  (1875)  54  Ga. 
108,  21  Am.  Kep.  273.  The  extremely 
wide  scope  which  the  court  accorded  to 
the  statute  is  apparent  from  the  remark 
that  "it  is  difficult  to  say  that  a  teach- 
er in  a  private  or  public  school,  who 
faithfully  performs  his  or  her  duty,  is 
not  as  much  a  day  laborer,  within  the 
meaning  of  the  statute,  as  an  overseer," 
and  from  the  following  notable  but 
scarcely  convincing  piece  of  argument: 
"Teachers  in  the  public  schools  of  the 
state,  as  a  general  thing,  belong  to  that 
class  of  persons  who  are  dependent  on 
their  earnings  in  that  capacity  for  the 
support  of  themselves  and  families. 
•There  is  no  class  of  persons  in  the  state 
whose  services  are  more  important  to 
the  welfare  of  the  people  thereof  than 
the  industrious,  competent  teachers  of 


the  children  of  the  country.  But  if 
their  wages,  on  which  they  and  their 
families  are  dependent  for  support,  are 
liable  to  process  of  garnishment,  the 
public  will  be  deprived  of  their  services, 
because  they  cannot  afford  to  engage  in 
a  business  which  must  necessarily,  if 
they  perform  their  duty,  occupy  their 
whole  time,  and  they  cannot  labor  in 
their  vocation  without  meat  and  bread 
and  wherewithal  to  be  clothed.  The 
children  of  the  state  cannot  be  educated 
without  competent  teachers,  and  compe- 
tent teachers  cannot  be  obtained  if  they 
are  to  be  deprived  of  their  wages  for  the 
support  of  themselves  and  families,  by 
process  of  garnishment." 

^i  Abraham^s  v.  Anderson  (1888)  80 
Ga.  570,  12  Am.  St.  Rep.  274,  5  S.  E. 
778.  To  the  same  general  effect.  Em- 
pire Invest.  Co.  v.  Sullivan  (1909)  133 
Ga.  391,  65  S.  E.  882;  Cohen  v.  Ald/rivh 
(1909)   5  Ga.  App.  256,  62  S.  E.  1015. 

16  See  §  1945,  note  28,  arUe. 

"In  Butler  v.  Clark  (1872)  46  Ga. 
468,  one  of  the  cases  in  which  the  ex- 
emption statute  was  laxly  construed, 
the  court  remarked :  "One  may  not  be  a 
laborer  or  mechanic  within  the  meaning 
of  those  terms  as  used  in  the  Constitu- 
tion, and  yet  be  entitled  to  have  his 
earnings  exempted  from  garnishment. 
The  words  of  the  Constitution  were  evi- 
dently intended  to  apply  to  manual  la- 
borers and  mechanics,  whose  claims  are 
usually  small,  and,  owing  to  the  necessi- 
ties of  the  laborer,  promptly  enforced. 
Otherwise  a  host  of  unrecorded  and  se- 
cret liens  for  large  amounts  would  fast- 
en themselves  upon  much  of  the  prop- 
erty in  the  state.  Such  parasites  would 
tend  to  the  destruction  of  the  value  of 
property  by  preventinsr  its  easy  aliena- 
tion."    The    inconvenient   consequences 
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tion  of  the  statute  caii  be  claimed  is  now  considered  is  that  which 
was  defined  in  a  case  where  the  actual  point  determined  was  that  an 
employee  is  or  is  not  entitled  to  a  laborers'  lien,  according  as  he  is 
engaged  to  perform  ordinary  manual  labor  or  "work  requiring  mental 
skill  or  business  capacity,  and  involving  the  exercise  of  his  intellec- 
tual faculties."  "  With  this  theory  some  of  the  decisions  which  were 
rendered  before  it  was  enunciated  are  in  accord.  On  the  one  hand, 
it  was  held  that  the  statute  covered  the  wages  of  a  locomotive  engi- 
neer ;  "  of  a  laborer  in  a  factory ;  *"  of  a  night  watchman ;  ^"^  and  of 
a  person  employed  to  labor  on  a  farm  at  a  stipulated  price  for  six 
months,  but  entitled,  by  the  terms  of  his  contract,  to  call  at  any  time 
for  such  portion  of  his  earnings  as  he  might  require  to  supply  his 
necessities ;  ^'  on  the  other  hand,  the  position  was  taken  that  the  ex- 
emption could  not  be  claimed  by  the  director  of  an  entire  depart- 
ment of  an  extensive  factory,  who  hired  and  discharged  subordinates 
to  the  number  of  one  hundred  and  fifty,  who  received  a  monthly  sal- 
ary of  $100,  payable  at  the  end  of  every  two  weeks,  and  who  was  not 
required  to  do  manual  labor,  but  was  expected,  from  his  skill  and  in- 
tellectual fitness,  to  direct  the  work  of  the  operatives  under  him ;  ^* 
"nor  by  a  school-teacher  employed  at  a  certain  per  diem  for  each 

upon  which  stress  is  thus  laid  may  pos-  declared  to  be  exempt  on  the  somewhat 

sibly  have  operated  as  one  of  the  rea-  singular   ground   that   he   was    a   "day 

sons   which   induced  the  lawmakers   to  laborer,"  not  an  officer  of  the  railway 

restrict  the  benefit  of  the  provisions  re-  company.     It  is  not  apparent  why  the 

garding  liens  to  the  class  of  employees  court     should     have     relied     upon     so 

commonly     designated     as     "laborers."  strained  a  reason,  when  the  employee  in 

But  it  is  difficult  to  see  upon  what  prin-  question  was  clearly  entitled  to  protec- 

ciple   such   a   consideration   can   justifi-  tion    as    a    "mechanic."      See    Century 

ably   be   treated   as   a   ground    for    at-  Dictionary,  in  which  one  of  the  defini- 

tributing  to  that  term,  as  used  in  an-  tions  of  the  word  is,  "one  engaged  in 

other  statute  to  which  that  considera-  operating  machines."       For  later  cases 

tion  is  not  applicable,  a  more  extended  in  which  the  wages  of  locomotive  engi- 

meaning  than  that  which  it  ordinarily  neers  were  held  to  be  exempt  see  note 

bears.  30,  infra. 

18  Lumpkin,  J.,  in  Olwer  v.  Macon  ^'>  Bxoift  Mfg.  Go.v.Benderson  (IW^) 
Hardwa/re  Go.  (1896)  98  6a.  249,  58  99  Ga.  136,  25  S.  E.  27. 
Am.  St.  Rep.  300,  25  S.  E.  403.  The  20a  McAdams  v.  Ellis  (1908)  5  Ga. 
criterion  thus  propounded  is  virtually  App.  262,  62  S.  E.  1001. 
the  same  as  that  which  has  been  applied  2ipj-otft.ro  v.  Grubhs  (1883)  71  Ga. 
in  determining  the  scope  of  the  ex-  863.  It  was  considered  that  the  re- 
pression "workmen"  in  the  English  muneration  was,  as  a  result  of  the  priv- 
statutes  discussed  in  §  1968,  post.  ilege  specified,  brought  within  the  scope 

Whether  a  particular  employee  is  a  of     the     phrase,     "daily,    weekly,     and 

"laborer"  is  generally  a  question  of  fact,  monthly  wages." 

■"dependent  upon  whether  his  duties  are  ^^  Kyle  d  Go.  v.  Montgomery   (1884) 

mainly  physical  or  mental."    Buclianan  73  Ga.  337.     The  court  remarked  that 

v.   Echols   &    Nia    (1911)    8    Ga.   App.  the  meaning  of  the  statutory  terms  was 

565,  70  S.  E.  28.  sufficiently    enlarged    when    they    were 

^9  Sanner  v.   Shivers    (1886)    76   Ga.  made  to  embrace  the  overseer  of  a  plan- 

335.     The  wages  of  the  claimant  were  tation,  who  not  only  directed  the  oper- 
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pupil ;  nor  by  a  railway  conductor,  employed  for  the  purpose  of 
exercising  a  general  control  over  a  passenger  or  freight  train ;  ^*  nor 
by  a  commercial  traveler  whose  business  it  is  to  travel  and  sell  goods 
for  his  employer ;  ^^  nor  by  a  person  who  was  hired  and  worked  by 
the  day,  whose  duties  consisted  of  laying  out  work  and  seeing  that  it 
was  executed  according  to  plans  and  specifications,  assorting  and. 
measuring  timber  and  lumber,  driving  stakes  with  his  own  hands  to 
determine  the  extent  of  excavations,  handling  the  surveying  instru- 
ments used  in  locating  buildings,  and  who  did  not  hire  or  discharge 
men,  but  directed  them.^® 

In  cases  decided  since  the  theory  was  propounded,  and  in  several 
instances  avowedly  with  reference  to  it,  the  wages  of  the  following 
employees  have  been  treated  as  privileged :  A  clerk  in  a  retail  store, 
engaged  for  one  half  his  time  in  "drudgery  and  hard  work,"  and  for 
the  other  half  in  attending  the  customers ;  ^''  a  skilled  mechanic  em- 
ployed as  a  subforeman  in  a  planing  mill,  to  run  the  machinery,  ad- 
just it  to  cut  patterns,  repair  it,  and  to  perform  various  other  duties 
involving  manual  work;  ^'  a  street  railway  conductor,  whose  duties 
were  to  keep  the  car  in  general  order,  collect  fares,  and  give  transfers, 
keep  the  lights  dusted  and  in  repair,  attend  to  the  trolley,  and  help 

ations  of  the  hands  employed,  but  la-  for  that  purpose,  rather  than  on  ac- 
bored  with  them,  and  also  clerks  em-  count  of  his  skill  or  intellectual  quali- 
ployed  in  stores;  and  added:  "Were  fications  to  discharge  importatant  func- 
the  application  of  this  provision  to  over-  tions  in  overlooking  and  directing  the 
seers  on  plantations  and  to  clerks  in  operations  of  others  engaged  in  running 
stores  an  original  question,  we  should  and  managing  the  train  of  their  com- 
hesitate  long  before  giving  them  the  mon  employer,  and  is  one  of  them,  and 
benefit  of  it.  To  this  extent  the  court  not  above  them  in  authority,  he  is  not, 
has  already  gone,  and  we  feel  obliged  to  according  to  the  case  of  Kyle  &  Co.  v. 
follow  the  precedents  thus  set;  we  can,  Montgomery  (1884)  73  Ga.  343,  supra, 
however,  make  no  others  by  what  we  either  one  of  the  persons  embraced  in 
consider  an  extremely  liberal,  if  not  a  this  section  of  the  Code,  whose  wages 
loose,  construction  of  the  terms  in  ques-  are  exempt  from  garnishment." 
tion "  See    also    Robinson    v.    MoWilliams- 

i^  Bates  V.  Bates   (1884)   74  Ga.  105.    Rankim.  Co.   (1909)   6  Ga.  App.  203,  64 

The  precise  ground  upon  which  this  S.  E.  717. 
case  is  to  be  distinguished  from  Eiglv-  2h  Briscoe  v.  Montgomery  (1894)  93 
tower  v.  Slaton,  note  14,  supra,  is  not  Ga.  602,  44  Am.  St.  Rep.  192,  20  S.  E. 
anparent  from  the  report.  The  mere  40  (not  a  "day  laborer,"  though  his 
fact  that  the  remuneration  was  not  wages  were  paid  by  the  day ) . 
computed  upon  the  same  footing  in  the  iS  McPherson  y.  Stroup  (1897)  100 
two  cases  does  not  seem  to  afford  an  Ga.  228,  28  S.  E.  157  (finding  that  em- 
adequate    ground   for    a    differentiation    ployee  was   not   a   "laborer"   held   cor- 

MMiller  v.  Dugas  (1886)  77  Ga.  386,    rect). 
4  Am.  St.  Rep.  90.     Answering  the  con-       sf  Pike  v.  Sutton  (1902)  115  Ga.  688, 
tention   that   the   debtor   was  either   a    42  S.  E.  58. 

"day    laborer"    or    "journeyman,"    the       as  stotha-rt  v.  Melton  (1S03)  117  Ga. 
court  said:    "Unless,  however,  he  per-    460,  43  S.  E.  801. 
forms  manual  labor,   and   is   employed 
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passengers  on  and  off,  etc. ;  ^^  a  locomotive  engineer ;  *"  a  brakeman  on 
a  railway ;  '^  an  employee  engaged  in  building  cabs  and  pilots  for 
railway  locomotives ;  '^  and  a  molder  employed  by  a  manufacturer 
who  supplied  the  materials  required  for  the  work.** 

On  the  other  hand,  the  statute  has  been  held  not  to  be  applicable 
to  a  clerk  in  a  railway  office ;  **  nor  to  a  general  salesman  in  a  cloth- 
ing store ;  °^  nor  to  a  watchman  employed  to  perform  police  duty,  to 
make  arrests  when  necessary,  preserve  order,  and  supervise  the  safety 
and  security  of  his  employer's  property.*^  Having  regard  to  the  doc- 
trinal position  indicated  by  these  later  decisions,  it  is  clear  that  sev- 
eral of  the  cases  referred  to  under  the  preceding  paragraph  are  no 
longer  good  law  in  Georgia. 

It  has  been  laid  down  that  where  the  contract  provides  for  work 
which  depends  on  the  power  of  the  employee  to  perform  manual  work, 
he  is  within  the  purview  of  the  statute,  although  he  has  the  control 
of  other  employees  engaged  in  similar  work,*''  or  is  paid  in  propor- 
tion to  the  quantity  of  work  done  by  him.** 

In  all  the  reported  cases  the  court  has  confined  its  attention  to  the 
meaning  of  the  words  "laborer"  and  "day  laborer."  But  three  of 
the  rulings  which  proceeded  upon  the  ground  that  a  locomotive  en- 
gineer was  a  "laborer"  might,  it  is  apprehended,  have  been  referred 
to  the  notion  that  he  was  a  "mechanic."  *^ 

The  same  remark  is  applicable  to  a  ruling  with  regard  to  a  sub- 
foreman  in  a  planing  mill,  who  had  charge  of  the  machinery.*" 

1959.  Same.  Statutes.  Scope  of  groups  of  terms  partly  importing 
manual  work. —  a.  "Laborers  and  employees." — It  has  been  laid  down 
that  the  president  of  a  railroad  company  is  not  within  the  purview 

29  Stuart    V.    Poole    { 1900 )     112    Ga.  cars  by  truck  hands  working  under  his 

818,  81  Am.  St.  Rep.  81,  38  S.  E.  41.  direction,  to  cheek  the  freight  as  it  is 

30iSfmt*7i  V.   Walker    (1904)    119   Ga.  loaded,  and  to  make  written  reports  to 

615,   46   S.   E.   831;    Johnson  v.   Hicks  the  local  freight  agent). 
(1904)  120  Ga.  1002,  48  S.  E.  383.     See        35  Ensel  v.  Adler  (1900)   110  Ga.  326, 

also  note  19,  supra.  35  S.  E.  334   (precise  nature  of  duties 

ii  Franklin  v.  Southern  B.  Co.  (1904)  not  stated). 
119  Ga.  855,  47  S.  E.  344.  3B  Tabb   v.   Mallette    (1904)    120   Ga. 

3iPrather\.  Pantone  (1906)  125  Ga.  97,  102  Am.  St.  Rep.  78,  47  S.  E.  587. 
808,  54  S.  E.  663.  ^  Stotliart  v.  Melton  (1903)   117  Ga. 

»3  Moultrie  V.  Crocker  (1906)  125  Ga.  460,  43  S.  E.  801. 
82,  54  S.  E.  197.  SB  Swift     Mfg.     Co.     v.     Henderson 

M  Hunter  v.  Morgan   (1899)    108  Ga.  (1896)  9  Ga.  136,  25  S.  E.  27;  Johnson 

409,  33  S.  E.  986;   Boynton  v.  Pelham  v.  Hicks  (1904)   120  Ga.  1002,  48  S.  E. 

(1899)     108    Ga.    794,    33    S.    E.    876;  383;  Prather  v.  Pantone  (1906)  125  Ga. 

Kline     v.     Russell      (1901)      113     Ga.  808,    54    S.    E.    663.       (See    generally, 

1085,    39    S.    E.    477    (forwarding    and  cases  cited  in  §   1973,  note  2,  post.) 
shipping   clerk   whose   duty   it   was   to        89  See  notes  19,  30,  supra.  ' 

see  that  freight  was  properly  loaded  on        40  See  note  28,  supra. 
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of  a  statute  by  which  the  "wages  of  laborers  and  employees"  are  ex- 
empted from  garnishment.^  The  decision  proceeded  upon  the  ground 
that  the  words  used  to  designate  the  persons  covered  by  the  statute 
conveyed  the  idea  of  subordinate  occupations,  and  that  the  term 
'  wages"  was  connotative  of  an  inconsiderable  remuneration ;  but  it 
might  more  appropriately  have  been  referred  simply  to  the  notion 
that  the  word  "employee,"  in  the  sense  in  which  it  is  ordinarily  un- 
derstood, is  not  applicable  either  to  the  president  or  any  other  of  the 
directors  of  a  company,  and  that  those  officials  are  a  fortiori  not  with- 
in the  scope  of  the  less  comprehensive  expression,  "laborers."  ^ 

b.  "Laborer  or  other  employee." — With  reference  to  a  statute  in 
which  this  combination  of  words  is  used,  it  has  been  held  that  a  per- 
son who  had  contracted  to  erect,  superintend,  and  otherwise  direct  the 
construction  of  a  building  for  a  percentage  of  the  cost  is  an  "em- 
ployee" in  the  receipt  of  "wages  or  hire."  * 

c.  "Laborer  or  any  person  in  public  or  private  employment." — 
It  would  seem  that,  so  far  as  their  own  earnings  are  concerned,  all 
classes  of  employees  who  are  engaged  as  servants,  in  contradistinc- 
tion to  independent  contractors,  are  deemed  to  be  within  the  protec- 
tion of  the  Pennsylvania  statute  which  contains  this  combination  of 
words.  That  enactment  has  been  held  to  enure  to  the  benefit  of  a  per- 
son in  a  church  choir ;  *  of  a  traveling  salesman,  paid  by  commis- 
sion ;  *  of  a  person  employed  to  gather  evidence  for  the  defendant  in 
a  lawsuit;  *  and  of  skilled  laborers,  such  as  a  miner  who,  by  his  own 
labor,  mines  coal  at  so  much  a  ton,  and  employs  a  common  laborer 

1  South  &  North  Ala  E.  Co.  v.  Falk-  « Hartman   v.    Mitzel    (1898)    8    Pa. 
n&r   (1873)    49  Ala.  115    (act  of  1868).  Super.  Ct.  22.     Eeferring  to  the  words 

2  See  the  cases  cited  in  §   1942,  note  "wages    and    salary,"    as    used    in    the 
11;  §  1943  note  8;   §  1945,  note  20.  statute,  the  court  observed  that,  taken 

8  Moore  v.  Heaney  ( 1859 )  14  Md.  558.  together,  these  terms  are  "broad  enough 
The  court  argued  thus:  "A  laborer,  to  cover  all  compensation  for  services 
when  engaged  in  service,  under  contract  rendered  in  whatever  occupation  or  ca- 
f or  compensation,  is  an  employee ;  but  pacity,  no  matter  how  extended  or  short 
after  saying  a  'laborer'  there  is  added,  the  period  of  employment,  or  how  large 
'or  other  employee.'  Surely,  in  this  or  small  the  amount."  It  was  also  ob- 
was  meant  more  than  a  laborer,  or  else,  served  that  "the  earlier  adjudications 
why,  after  using  that  word,  add  those  were  aimed  principally  at  the  exclusion 
which  follow?  If  they  only  mean  per-  of  contractors  and  others  who  per- 
sons who  are  included  within  the  mean-  formed  none  of  the  labor  themselves, 
ing  of  the  word  'laborer,'  they  are  mere  .  .  while  the  later  o?ses  extend  the 
tautology  and  useless."  purpose  of  the  act  as  given  in  Eeebner 
iCatUn  V.  Ensign  (1857)  29  Pa.  264.  v.  Chame  (1847)  5  Pa.  115,  to  more  im- 
i  Bamberger  v.  Marcus  (1893)  157  portant  employments,  requiring  supe- 
Pa.  133,  37  Am.  St.  Rep.  719,  27  Atl.  rior  skill,  training,  and  mental  equip- 
681.  The  only  point  seriously  disputed  ment." 
was  whether  the  claimant  was  a  broker, 
because  of  being  paid  by  commissions. 
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at  daily  wages  to  assist  him ; ''  and  a  master  carpenter  who  performs 
work  with  his  own  hands  and  also  supervises  workmen  hired  by  him.*^ 

d.  "Servant,  laborer,  or  worJcman." — It  has  been  held  that  the- 
salary  of  a  secretary  of  a  company  is  not  within  the  purview  of  the 
English  statutes  in  which  the  privileged  classes  of  employees  are  des- 
ignated by  these  expressions.^  These  words,  as  used  by  the  Nebraska, 
statute,  have  been  held  to  include  a  traveling  salesman.^" 

e.  Mechanic,  workman,  laborer,  servant,  clerk,  or  employee." — 
The  Ontario  statute,  which  contains  this  combination  of  expressions,- 
was  in  one  case  held  not  to  be  applicable  to  a  medical  health  ofiScer 
appointed  by  a  municipal  council.'^ 

1960.  Same  statutes.  Applicability  to  public  employees. — Although 
the  subject  does  not  properly  fall  vsdthin  the  scope  of  this  treatise,  it 
may  be  mentioned  that  the  doctrine  usually  adopted  in  the  United 
States,  on  grounds  of  public  policy,  is  that  the  remuneration  of  such 
persons  is  not  subject  to  garnishment,  whether  they  are  within  the- 
express  terms  of  the  exemption  statutes  or  not.^  In  some  jurisdic- 
tions, however,  special  provisions  have  been  enacted  with  regard  to 
the  attachment  or  garnishment  of  their  salaries  or  wages.* 


7  Fewnsylvania  Coal  Co.  v.  Costello 
(1859)  33  Pa.  241.  The  court  said: 
"The  miner  is  not  a,  contractor  who 
stands  off  and  appropriates  the  profits 
of  other  men's  labor,  but  he  leads  the 
way  into  the  subterranean  chamber,  di- 
rects every  arrangement  and  movement, 
and  performs  the  efficient  labor  with 
his  own  hands." 

i  Smith  V.  Brooke  (1865)  49  Pa.  147. 

s  Gordon  v.  Jennings  (1882)  L.  R.  9 
Q.  B.  Div.  45,  51  L.  J.  Q.  B.  N.  S.  417, 
46  L.  T.  N.  S.  534,  30  Week.  Rep.  704, 
46  J.  P.  519  (33  &  34  Vict.  chap.  30). 
The  court  observed  that  the  statute  is 
intended  to  apply  to  persons  of  small 
means, — to  servants,  such  as  laborers 
and  workmen  receiving  small  wages  at 
short  periods;  persons  who  would  be 
likely  to  be  deprived  of  their  daily 
means  of  subsistence  by  having  their 
earnings  attached  in  the  hands  of  their 
employers. 

10  In  William  Deering  &  Co.  v.  Ruff- 
ner  (1891)  32  Neb.  845,  29  Am.  St. 
Rep.  473,  49  N.  W.  771,  the  court  said: 
"It  is  true  that  the  beneficiaries  of  this 
statute  are  designated  as  laborers,  me- 
chanics, and  clerks,  but  I  do  not  think 
that  those  terms  are  terms  of  limita- 
tion merely  but  that  by  the  use  of  them 


the  legislature  intended  to  designate- 
all  such  persons  as  earn  their  living 
by  wages,  and  whose  compensation  is 
measured  by  the  day,  week,  month,  or 
year;  of  course,  not  including  the  em- 
ployees of  the  government,  state,  coun- 
ty or  city." 

11  In  Maciie  v.  Hutchinson  ( 1887 )  12- 
Ont.  Pr.  167.  The  court  proceeded  oni 
two  grounds :  ( 1 )  that  the  term  "em- 
ployee" was  applicable  only  to  occupa- 
tions ejusdem-  generis  with  those  con- 
nected by  the  preceding  word;  and  (2) 
that  this  term  imports  an  employee- 
whose  whole  time  and  services  are  en- 
gaged. 

1  See  note  to  Dickinson  v.  Johnson, 
54  L.R.A.  566. 

2  For  the  American  decisions  concern- 
ing these  provisions,  see  same  note  at 
p.  570. 

In  Quebec  it  has  been  held  that  an- 
employee  of  the  government,  working  at 
so  much  a  day,  is  not  an  employee- 
whose  salary  is  in  part  attachable  un- 
der the  Quebec  statute,  38  Vict.  chap. 
12  (Code  Civ.  Proc.  1890,  art.  628.  Code 
Civ.  Proc.  1897,  art.  599),  which  au- 
thorizes the  seizure  of  the  salary,  due 
and  to  become  due,  of  any  public  officer 
or    employee,    in    certain    proportions- 
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1961.  Same  statutes.  Applicability  to  seamen.— On  the  ground  that 
the  United  States  enactment  under  which  the  wages  of  "seamen"  are 
excepted  from  attachment  or  arrestment  forms  a  part  of  the  title  of 
the  Revised  Statute  which  treats  of  "merchant  seamen,"  and  that 
"seamen"  have  been  distinguished  from  "fishermen"  in  all  Federal 
legislation,  it  was  held  in  one  case  that  the  privilege  so  declared' 
could  not  he  asserted  in  respect  of  the  wages  of  a  man  who  had 
shipped  for  a  fishing  voyage  at  a  rate  of  remuneration  computed  with 
relation  to  the  number  of  fish  which  he  should  catch  and  unload.^ 

1962.  — of  statutes  permitting  claims  for  wages  to  be  enforced  against 
exempt  property.—  a.  Claims  or  debts  for  "labor."-— See  also  the  cases 
cited  in  §  1972,  note  5,  subd.  e,  post). — In  the  few  cases  which  bear 
upon  the  subject,  the  word  "labor"  has  been  treated  as  being  appli- 
caple  only  to  the  services  of  those  employees  "who  subsist  by  physical 
toil,  in  distinction  from  those  who  subsist  by  professional  skill."  '' 

b.  "Laborer  or  servant." — It  has  been  held  with  reference  to  a 
statute  in  which  this  combination  of  words  occurs,  that  the  term  bears 
the  meaning  which  is  commonly  attached  to  it  in  other  enactments 
relating  to  the  wages  of  servants;  viz.,  that  of  an  employee  whose- 
work  is  entirely  or  principally  manual ;  and  that  this  meaning  con- 
trols that  of  the  word  "servant"  with  which  it  is  coupled.*  On  this 
ground  it  has  been  held  that  the  scope  of  the  statute  is  not  so  en- 

Lepine  v.  Gauthier   (1879)   5  Quebec  L.  vision  does  not  come  within  the  scop& 

E.   (C.  C.)   217.  of  the  present  section;   but  it  may  be 

Nor  does  that  act  apply  to  the  sala-  mentioned,  by  way  of  illustration,  that 
ries  of  school-teachers  under  the  con-  in  a  case  decided  with  reference  to  it,  a. 
trol  of  the  board  of  school  commission-  person  hired  to  conduct  a  store,  to  keep- 
ers. Accordingly  their  salaries  are  ex-  books,  and  to  superintend  a  mill,  was 
empt  from  seizure.  Lovejoy  v.  Camp-  held  not  to  be  entitled  to  its  benefits, 
hell  (1884)  7  Legal  News  397,  Montreal  for  the  reason  that  he  did  not  perform 
L.  R.  1  S.  C.  77.  any  manual  work.     Moore  v.  American 

ITelles  V.  Lynde   (1891)  47  Fed.  912.  Industrial  Co.  (1905)  138  N.  C.  305,  50^ 

1  Weymouth  v.  Sanborn  ( 1861 )  43  N.  S.  E.  687. 
H.  171,  80  Am.  Dec.  144.  The  actual  «  In  Dickinson  v.  Rahn  ( 1901 )  98  111. 
point  involved  in  the  case  cited  was  that  App.  245,  it  was  held  that,  as  the  rec- 
a  physician  was  not  entitled  to  claim  ord  did  not  show  the  nature  of  the  serv- 
the  privilege.  The  decision  in  Rohinson  ices,  the  debtor  had  not  brought  himself 
V.  Aiken  (1859)  39  N.  H.  211,  in  which  within  the  protection  of  the  statute,  and 
the  salary  of  a  mayor  of  a  city  had  been  was  consequently  precluded  from  claim- 
held  to  be  exempt  from  garnishment  Ing  any  exemption.  The  court  said: 
was  not  overruled,  but  was  referred  to  "What  is  meant  by  laborer,  under  the- 
in  terms  which  evince  considerable  statute,  is  one  who  performs  manual 
doubt  as  to  its  correctness.  labor,   not  requiring  special  knowledge 

In  North  Carolina  it  has  been  enacted  or  skill;  and  a  servant  is  understood  to 

that  mortgages  of  incorporated  compa-  be  one  who  is  employed  to  perform  .an 

nies  shall  not  operate  so  as  to  exempt  inferior  and  menial  service.    It  was  only 

their  property  from   execution  for  the  for  the  benefit  of  such  persons  that  the 

satisfaction    of    judgments    for    "labor  statute  was  enacted." 
performed."    Strictly  speaking  this  pro- 
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larged  by  the  insertion  of  the  latter  word  as  to  cover  such  employees 
as  traveling  salesmen.* 

But,  in  vievp-  of  the  essentially  remedial  character  of  statutes  of 
this  type,  the  construction  thus  adopted  would,  it  may  be,  be  regarded 
in  some  jurisdictions  as  unwarrantably  strict. 

c.  "Laborers  or  mechanics." — A  statute  in  which  the  combination 
of  terms  is  used  has  been  held  to  cover  only  the  remuneration  earned 
by  "physical  toil."  * 

d.  "Laborer,  mechanic,  and  clerk." — The  word  "laborer,"  as  used 
in  the  Nebraska  statute  in  which  this  combination  of  terms  occurs, 
has  been  held  to  import  a  person  hired  to  perform  "manual  or  menial 
labor."  ^ 

1962a.  — of  the  truck  acts  and  other  statutes  designed  to  secure  the 
payment  of  the  full  amount  of  the  wages. — a.  English  acts. — In  the 
truck  act  of  1831,  §  25,  the  general  expression  "artificer"  was  used 
to  describe  the  class  of  workmen  within  its  scope,  and  it  was  declared 
that  this  term  should  be  deemed  to  include  "all  workmen,  laborers, 
and  other  persons  in  any  manner  engaged  in  the  performance  of  any 
work,  employment,  or  operation  of  whatsoever  nature,  in  or  about 
the  several  trades  and  occupations"  previously  enumerated.  Domes- 
tic servants  and  servants  in  husbandry  were  expressly  excepted.  The 
object  of  this  statute,  as  a  whole,  was  declared  to  be  the  affording  of 
protection  to  "a  class  of  persons  not  very  able  to  protect  themselves."  ^ 
So  far  as  it  can  be  said  to  have  any  specific  bearing  upon  the  scope 
of  such  a  statute,  quoad  personas,  the  circumstance  thus  adverted  to 

^Epps  V.  Epps  (1885)  17  111.  App.  ^  Henderson  v.  Nott  (1813)  36  Neb. 
196.  In  the  opinion  of  the  present  154,  38  Am.  St.  Rep.  720,  54  N.  W.  87 
■writer  the  correctness  of  this  decision  (Code,  §  531).  The  actual  point  de- 
ls very  questionable.  Conceding  that  cided  was  that  the  employee,  being  an 
the  scope  of  the  word  "servants"  is  re-  independent  contractor,  could  not  claim 
stricted  by  its  association  with  the  word  the  benefit  of  the  statute.  In  the  ab- 
"laborer"  it  seems  difficult  to  suppose  sence  of  that  objection  it  would  seem 
that  the  former  is  not  intended  to  bear  that,  as  his  contract  was  to  make  brick 
a  meaning  different  from,  and  somewhat  with  the  assistance  of  other  workmen 
wider  than,  the  latter.  hired  by  himself,  to  keep  in  repair  and 

i  Paddock  v.  Balgord   (1891)   2  S.  D.  oil  the  machinery,  and  feed  a  team  fur- 

100,  48  N.  W.  840.     There  it  was  held  nished  by  the  employer,  he  might  have 

that  an  allegation  that  the  claimant's  made  good  his  claim,  as  being  a  "me- 

judgment    was    "for    labor"    was    not  chanie." 

equivalent  to  an  allegation  that  it  was  In  this  point  of  view  the  limitation  of 

for  a  "laborer's"  or  "mechanic's"  wages  the  scope  of  the  enactment  to  "manual 

within  the  meaning  of  the  statute.    The  or  menial  labor"  seems  to  be  somewhat 

court  observed  that  "a  party  invoking  out  of  place. 

the  protection  of  a  proviso  or  exception,  1  Maule,   J.,   in   Bharman  v.   Scmders 

to   avoid  the   effect   of   a  general   law,  (1853)    13  C.  B.  166,  3  Car.  &  K.  298, 

must  show   himself   clearly  within  the  22  L.  J.  C.  P.  N.  S.  86,  17  Jur.  N.  S. 

terms  of  the  exception."  765,  1  Week.  Rep.  152. 
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seems  to  be  merely  corroborative  in  respect  of  the  conclusion  which 
would  otherwise  be  deducible  from  the  use  of  the  term  "artificer," 
and  of  the  expressions  by  which  that  term  is  defined;  viz.,  that  the 
act  was  intended  to  apply  only  to  servants  whose  work  was  largely  of 
a.  manual  description.  The  effect  of  the  cases  decided  on  this  point 
of  view  is  stated  in  §  1968,  f,  post. 

b.  American  acts. — The  persons  falling  within  the  purview  of  the 
truck  acts  which  have  been  passed  in  the  United  States  are  variously 
•described  as  "employees ;"  ^  "wage  earners ;"  *  and  "laborers."  *  In 
soiae  jurisdictions  the  application  of  these  acts  is  restricted  to  per- 
sons working  for  certain  classes  of  employers.^ 

1963.  — of  statutes  regulating  the  times  at  which  wages  are  to  be 
paid. — The  generality  of  the  expression  "employees,"  which  is  used 
in  the  New  York  statute,  is  deemed  to  be  somewhat  restricted  by  the 
use  of  the  word  "wages"  as  descriptive  of  the  character  of  the  remu- 
neration. That  word  is  distinguished  from  "salary"  and  treated  as 
covering  only  the  pay  of  laborers  entitled  to  be  compensated  on  the 
footing  of  the  services  actually  rendered,  and  not  that  of  public  ofii- 
«ers  or  clerks  who  receive  salaries  not  due  till  the  end  of  the  year.^ 

1964.  — of  statutes  affecting  the  rights  of  discharged  servants. — 
It  has  been  laid  down  that  the  provision  of  the  Louisiana  Code  re- 
lating to  the  dismissal  of  "laborers"  without  any  serious  ground  of 
complaint  (see  §  859,  ante)  is  to  be  strictly  construed.^  But  the  de- 
cisions rendered  with  regard  to  its  applicability  to  various  classes  of 
employees  are  difficult  to  reconcile  upon  any  reasonable  footing  with 
the  doctrinal  standpoint  indicated  by  this  statement. 

In  one  case  the  provision  was  said  to  embrace  all  persons  who  hire 

2  Kansas  statute  1897,  chap.  145 ;  i  People  ex  rel.  Van  Valkenbmrg  v. 
Maryland  statute  1880,  chap.  273.  Myers   (189.0;  Sup.  Ct.)   25  Abb.  N.  C. 

3  Kentucky  Const.  §  244;  Missouri  368,  33  N.  Y.  S.  E.  18,  11  N.  Y.  Supp. 
Laws  1895,  p.  206.  217   (Laws  1890,  chap.  388).     See  also 

4  Mo.  Rev.  Stat.  1889,  §  2058;  Rev.  People  v.  Buffalo  (1890)  57  Hun,  577, 
Stat.  1899,  §  8142;  Anno.  Stat.  1906,  11  N.  Y.  Supp.  314,  where  it  was  laid 
§  8142.  down  that  the  word  "employees,"  when 

s  The  purview  of  Kansas  truck  act  read  in  connection  with  the  word 
(Laws  1897,  chap.  145,  §§  1,  4)  is  re-  "wages,"  and  with  reference  to  the  con- 
stricted to  corporations  or  persons  that  siderations  which  induced  the  enact- 
employ  ten  or  more  persons.  See  State  ment  of  the  statute,  is  to  be  taken  as 
V.  Eaitn  (1898)  7  Kan.  App.  509,  54  being  limited  to  laborers  and  workmen, 
Pac.  130.  and  therefore  is  not  applicable  to  a 
The  Indiana  statute  (after  eliminat-  clerk  in  the  office  of  the  mayor  of  a  city, 
ing  the  part  that  has  been  held  void  be-  a  secretary  or  treasurer  of  a  park  corn- 
cause  not  expressed  in  the  title )  is  mission,  a  member  of  a  fire  department, 
confined  to  merchants.  Dixon  v.  Poe  a.  police  patrolman,  or  a  school-teacher. 
(1902)  159  Ind.  492.  60  L.R.A.  308,  95  i  Trefethen  v.  Loehe  (1861)  16  La. 
Am.  St.  Rep.  309,  65  N.  B.  518.  Ann.  19. 
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out  their  services  for  a  fixed  period,  except  the  menial  servants  speci- 
fied in  art.  2718  [2747],  these  being  subject  to  dismissal  without 
cause.*  In  another  it  vsras  stated  that  any  person  whose  labor,  skill, 
or  industry  is  hired  is  a  "laborer,"  irrespective  of  whether  the  given 
services  can  be  performed  by  another  as  well  as  by  him.'  In  apply- 
ing to  particular  cases  the  doctrines  thus  laid  dovpii,  the  court  has 
allowed  the  claims  of  salesmen ;  *  of  clerks ;  *  of  overseers  of  planta- 
tions ;  *  of  a  pilot ; ''  of  an  engineer  employed  to  operate  a  cotton 
press ; '  of  a  person  employed  to  superintend  a  cotton  press ;  ®  of  a 
person  employed  by  the  year  and  for  at  least  one  year,  as  city  man- 
ager of  an  insurance  agency  under  guaranty  of  a  certain  sum  per 
annum ;  *"  of  an  architect  employed  to  superintend  a  building ;  *^  of  a 
manager  of  a  dairy;  '*  of  an  attorney  at  law  employed  by  an  insur- 
ance company  as  its  general  attorney  upon  a  specified  annual  sal- 
ary; '^  of  a  party  contracting  with  another  to  assist  him  in  recover- 
ing an  inheritance,  for  a  certain  sum  to  be  paid  out  of  it;  ^*  and  of 
a  person  employed  as  a  sugar  broker,  who  had  agreed  to  accept  a 
fixed  annual  salary  in  lieu  of  commission,  and  to  effect  sales  of  a  cer- 
tain commodity  in  behalf  of  his  employer  exclusively,  and  had  also 
obligated  himself  to  exert  all  his  personal  efforts  to  promote  the  inter- 
ests of  his  employer,  to  write  letters  concerning  the  business  for  his 
employer,  and  to  make  out  all  account  sales  in  transactions  by  him ;  ** 
of  the  secretary  and  treasurer  of  a  company. ^^  It  has  also  been  held 
that  an  apprentice  is  entitled  to  sue  under  this  section.'' 

8  Shoemaker  v.  Bryam   ( 1857 )   12  La.  v.  McBride   ( 1907 )   120  La.  143,  45  So. 

Ann.  697.  41. 

3  Teie  v.  Lanaux  (1893)  45  La.  Ann.  t  Shoemaker  v.  Brycm  (1857)    12  La. 

1343,  14  So.  241.  Ann.  697. 

'^Decamp  v.  Hemtt    (1845)    11  Rob.  ^  Sheriume  v.   Orleans   Cotton  Press 

(La.)    290,  43  Am.  Dec.  204;   Shea  v.  (1840)   15  La.  360. 

Schlatre  (1842)  1  Rob.  (La.)  319;  Tay-  ^ Beckm^n    v.    New    Orleans    Cotton 

lor  V.  Kehlor  (1874)   26  La.  Ann.  369;  Press  Co.   (1838)   12  La.  67. 

Alba  V.   Moriartv    (1884)    36  La.  Ann.  ^^  Woods  v.  Shiimard  (1905)   114  La. 

680.  451,  38  So.  416. 

iLartigue    v.    Feet     (1843)     5   Rob.  ^^  De  Puilly  v.   Chwch  of  St.  Louis 

(La.)    91;    Bormaim  y.   Thiele    (1871)  ^^f^ll  ^  ^- j^^^' tf^'       ,    ,,„„„,    ,,„ 

23    La.    Ann.    495;    Madden   v.    Jacobs  .      TT^T^n^-  ^^"""''^    '^^"^^    ^^* 

(1900)  52La.  Ann.  2107,  50  L.R.A.  827,        V,  n    1.         ?     7  it-     •     ■      •    „ 

00  <j„    ooc  ■'^  Orphan  Asylum,  v.   Mlsslss^pm,  M. 

e%,:      !■'  o     ■      ,1ooo^     Q    T        ^«S-  <^0-    (1835)    8  La.  181. 

0  Chevaher    v.    Borie    (1832)     3    La.        i4j„„„77  n-     „  .    ,in,~,    „  -r 

299;    Hays    v.    Marsh     (1837)     11    La.  Ann    65^                                '     ^ 

369;    Word  V.   Wind^    (1861)    16   La  i5y,,,V.  ^^^^  ^^s93)  45  La.  Ann. 

Ann.  Ill;  Ferret  v.  Sanchez  (1856)   12  \^i^    14  gg    241 

La.  Ann.  687;  Jones  v.  Jackson  (1870)  lebospitV.  D.  H.  Holmes  Co.  (1907) 

22  La.  Ann.   112;    Woodviard  v.   Gross  120  La.  86,  44  So.  993. 

(1872)     24    La.    Ann.    109;    Leche    v.  n  Hand 'v.  West   (1876)   28  La.  Ann. 

Claverie  ( 1873 )  25  La.  Ann.  308 ;  Sharp  145. 
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The  provision  in  art.  2747  (2718),  to  the  eifect  that  "a  man  is  at 
liberty  to  dismiss  a  hired  servant  attached  to  his  person  or  family, 
"without  assigning  any  reason  for  doing  so,"  has  been  declared  to  have 
no  application  to  attorneys  and  counselors  at  law.**  The  Arkansas 
statute  has  apparently  not  been  discussed  with  reference  to  its  scope 
quoad  personas. 

1965.  —oi  statutes  regulating  the  hours  of  work. — a.  Public  work. 
— The  questions  upon  which  the  few  reported  cases  regarding  pub- 
lic work  have  turned  are — 

(1)  Whether  the  person  who  was  performing  the  given  work  be- 
longed to  the  class  or  classes  of  employees  specified  in  the  enactment 
Tinder  discussion.  In  this  point  of  view  it  has  been  held  that  a  driver 
in  the  street-cleaning  department  of  a  city  is  within  the  purview  of 
"the  New  York  labor  law  of  1897,  as  amended  in  1897,  which,  by  its 
express  terms,  comprehends  "mechanics,  workmen,  and  laborers."  * 
But  this  and  other  similar  enactments  are  not  applicable  to  persons 
who  hold  regular  offices,  by  election  or  appointment,  and  receive  a 
stated  salary.* 

(2)  Whether  the  work  in  which  the  employee  participated  was  of 
the  character  to  which  the  enactment  is  applicable. 

It  has  been  held  that  the  masters,  mates,  engineers,  firemen,  crane 
men,  deck  hands,  and  scow  men  employed  on  tugs,  dredges,  and  scows 
used  in  dredging  a  harbor  channel  are  not  "laborers  or  mechanics" 
■engaged  upon  "public  work"  within  the  meaning  of  the  United  States 
act  which  forbids  contractors  upon  such  work  to  permit  or  require 
employees  belonging  to  those  classes  to  work  more  than  eight  hours  in 
each  day.* 

The  eight  hour  law  of  Kansas  has  been  held  to  be  applicable  to  a 
person  working  on  the  streets  of  a  city,  under  an  ordinance  requir- 
ing the  performance  of  two  days'  work,  or  the  payment  of  a  poll  tax.* 

18  Orphan  Asylum  v.   Mississippi  M.  York,  Laws  1870,  chap.  385,  which  em- 

Ins.  Go.   (1835)  8  La.  181.  braced  "mechanics,  worI<ingmen,  or  la- 

1  McNulty  V.  Ts'evj  York  ( 1901 )  60  borers,"  was  in  force,  the  opinion  was 
App.  Div.  250,  70  N.  Y.  Supp.  133.  The  expressed  by  the  law  officers  of  the  state 
<!ourt  was  of  opinion  that  the  terms  that  it  did  not  apply  to  town  or  other 
■"workmen"and  "laborers"  were  both  ap-  officers.  Sickels's  Ops.  Atty.  Gen.  (N. 
plicable  to  the  employee.  Y.)    504. 

2  So  held  with  reference  to  Kansas  ^  Ellis  v.  United  States  (1906)  206 
Laws  1891,  chap.  114,  in  which  the  same  U.  S.  246,  51  L.  ed.  1047,  27  Sup.  Ct. 
classes  of  employees  are  enumerated  as  Eep.  600,  11  Ann.  Cas.  589  (act  of  Aug. 
in  the  New  York  labor  law.     State  ex  1,  1892). 

rel.  Ives  v.  Martindale  (1891)  47  Kan.        ^  Re  Ashly    (1898)    60  Kan.  101,  55 
150    27  Pac.  852.  Pac.    336     (Kansas    Laws    1891,    chap. 

While    the    eight   hour    law   of    New    114). 
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h.  Private  work. — The  question  whether  the  statutes  relating  to 
private  employments  are  applicable  to  servants  permanently  engaged, 
or  only  to  those  who  are  hired. for  a  day  or  other  short  period,  de- 
pends upon  the  phraseology  used  by  the  legislature,  and  the  primary 
and  essential  purpose  of  the  enactment  in  question.  Provisions  in- 
duced merely  by  sanitary  considerations  are  perhaps  usually  to  be 
regarded  as  including  only  servants  who  are  steadily  employed.*  On 
the  other  hand,  some  of  those  which  may  be  supposed  to  be  chiefly  in- 
tended to  regulate  the  relations  of  employers  and  employees  in  a 
financial  point  of  view  have  been  construed  as  being  designed  for  the 
benefit  only  of  persons  who  perform  casual  labor.®  In  one  statute  of 
this  latter  type  there  is  an  express  exception  of  monthly  labor." 

The  scope  of  these  statutes  in  respect  of  the  quality  of  the  services 
rendered  is  illustrated  by  decisions  to  the  efi^ect  that  train  despatehers 
are  within  the  protection  of  an  enactment  which  limits  the  number 
of  consecutive  hours  that  "employees"  may  remain  on  duty ; '  and 
that  a  woman  who  manages  a  mercantile  establishment  at  a  fixed 
weekly  salary,  with  a  percentage  of  the  profits  of  the  business,  super- 
intends the  business  generally,  buys  the  goods  therefor,  and  is  mis- 
tress of  her  own  hours,  coming  and  going  as  she  pleases,  is  "em- 
ployed" by  -the  proprietor  within  the  meaning  of  the  English  factory 
act.®  And  that  the  employment  of  a  boy  whose  work  is  partly  inside 
the  shop  of  a  news  agent  and  partly  away  from  it,  in  fetching  and 
delivering  newspapers,  is  "in  and  about  the  shop"  within  the  mean- 

5  The  provision  in  Mass.  Stat.  1874,  gan  act  No.  137,  Laws  of  1885,  making 
chap.  221,  §  1,  as  amended  by  Stat,  ten  hours  a  legal  day's  work,  does  not; 
1880,  chap.  194,  §  1,  by  which  the  hours  apply  to  a  contract  with  an  expert  in 
of  labor  of  minors  and  women  "em-  taking,  finishing,  and  retouching  pho- 
ployed  in  laboring"  in  a  manufacturing  tographs.  Schurr  v.  Savigny  (1891)  85 
establishment  are  regulated,  has  been  Mich.  144,  48  N.  W.  547.  The  court 
held  to  be  applicable  only  to  such  per-  laid  down  the  general  rule  that  the 
sons  as  are  permanently  therein  em-  statute  was  not  intended  to  cover  em- 
ployed. Cow,.  V.  Osborn  Mill  (1880)  ployment  under  a  hiring  by  the  week, 
130    Mass.    33    (information   which   al-  month,  or  year. 

leged  that  a  manufacturing  corporation  1  See  Bachelder  v.  Biekford  { 1872 )  62 
employed  a  certain  woman  without  hav-  Me.  526,  where  it  was  held  that  an  em- 
ing  posted  a  printed  notice,  in  a  con-  ployment  under  a  contract  to  work  in  a 
spicuous  place  in  the  room  where  she  gristmill  at  a  certain  rate  per  day,  to 
was  employed,  stating  the  number  of  be  paid  weekly,  was  not  within  the  ex- 
hours'  work  required  of  such  persons  on  ception. 

each  day  of  the  week,  was  held  to  be  8  Atchison  T.  &  H.  F.  R.  Co.  v.  VrUted 

insufficient).  States    (1910)    100   C.   C.    A.   534,   117 

6  It  has  been  held  that  only  laborers  Fed.  114. 

employed  by  the  day  are  within  the  In-  9  Craves    v.    Ihmccm     (1899)     1    Se. 

diana  act  of  1889,  p.  143.     Helpenstme  Sess.  Cas.  5th  series,  72,  2  Adam,  711, 

V.  Ha^tig    (1892)    5  Ind.  App.  172,  31  36  Scot.  L.  R.  490,   6   Scot  L.  T.  391 

N.  E.  845.  (Just.  Cas.). 
Similarly  it  has  been  held  that  Michi- 
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ing  of  the  English  shop  hours  act  1892."  A  page  boy  in  a  liotel,  who 
sleeps  on  the  premises,  and  who  is  principally  employed  as  a  messen- 
ger, but  partly  also  in  assisting  to  dust  the  reception  rooms,  is  not 
within  the  exemption,  in  §  10  of  the  same  act  in  favor  of  "any  per- 
son wholly  employed  as  a  domestic  servant."  "* 

In  the  interpretation  clause  of  the  New  Zealand  shops  and  ofSce 
act  1904,  No.  52,  a  portion  of  which  is  concerned  with  the  hours  of 
work,  the  term  "shop  assistant"  is  thus  defined :  Any  person  (wheth- 
er a  member  of  the  occupier  family  or  not),  who  is  employed  in  and 
about  the  business  of  the  shop,  and  includes  (a)  Apprentice  and  im- 
provers, and,  (b)  All  persons  in  the  occupier's  employment  who  are 
engaged  in  selling  or  delivering  his  goods  or  canvassing  for  orders 
for  his  goods,  whether  such  persons  are  at  any  time  actually  employed 
inside  the  shop  or  not. 

The  terms  in  which  these  statutes  are  usually  drawn  are  such  as 
to  show  unmistakably  that  they  are  not  intended  to  apply  to  serv- 
ices of  an  official  character, — such  as  those  performed  by  deputy 
sheriffs  appointed  to  aid  in  preserving  the  peace.  ^^ 

1966.  — of  statutes  enabling  servants  to  recover  attorneys'  fees  in 
suits  for  wages. —  In  construing  a  statute  which,  by  its  terms,  is  for 
the  benefit  of  "mechanics,  artisans,  miners,  laborers,  and  servants," 
the  Illinois  court  of  appeals  proceeded  upon  the  theory  that  the  word 
"servants"  included  only  employees  ejusdem  generis  with  those  spe- 
cifically enumerated,  and  refused  to  allow  attorneys'  fees  to  a  travel- 
ing salesman.^ 

But  fees  are  allowable  to  a  person  employed  as  transit  man  and 
topographer.* 

1967.  — of  statutes  relating  to  the  place  where  wages  are  to  be  paid. — 
In  the  English  payment  of  wages  prohibition  act  1883,  §  3,  it  is  de- 
clared that  the  expression  "workman"  means  "any  person  who  is  a 
laborer,  servant  in  husbandry,  journeyman,  artificer,  handicraftsman, 
or  is  otherwise  engaged  in  manual  labor,"  but  does  not  include  a  "do- 
mestic or  menial  servant." 

10  Collman  v.  Roberts  [1896]  1  Q.  B.  H  Christian      County     v.      Merrigan 

457    65  L.   J.  Mag.   Cas.  N.   S.   63,  74  (1901)     191    111.    484,    61    N.    E.    479, 

L    T    N.   S.   198,   44   Week.   Rep.   445,  affirming     (1900)     92     111.     App.     428 

18  Cox,  C.  C.  273,  60  J.  P.  184.  (Kurd's  Rev.  Stat.  1899,  p.  840,  §  1). 

lOa  Savoy  Hotel  Co.  v.  London  County  i  Standard    Fashion     Co.     v.     Blake 

Council  [1900]  1  Q.  B.  665,  69  L.  J.  Q.  (1894)  51  111.  App.  233. 

B    N    S    274,   64  J.  P.  262,  49  Week.  ^  Coodridge  v.  Alton  (1908)    140  111. 

Rep.  351,  82  L.  T.  N.  S.  56,  16  Times  App.  373. 
L.  R.  148. 


'6112  MASTER  AND  SERVANT.  [chap,  lxxxiv. 

1968.  English  employers  and  workmen  act  1875,  and  earlier  statutes 
of  a  similar  character.    Employers'  liability  act  1880.     Truck  acts. — 

u.   Generally. — The  definition  clause  (§  10)  of  the  existing  statute, 
the  employers  and  workmen  act  1875,  runs  as  follows : 

The  expression  "workman"  does  not  include  a  domestic  or  menial  servant,  but, 
save  as  aforesaid,  means  any  person  who,  being  a  laborer,  servant  in  husbandry, 
journeyman,  artificer,  handicraftsman,  miner,  or  otherwise  engaged  in  manual 
labor,  whether  under  the  age  of  twenty-one  years  or  above  that  age,  has  entered 
into  or  works  under  m  contract  with  an  employer,  whether  the  contract  be  made 
before  or  after  the  passing  of  this  act,  be  express  or  implied,  oral  or  in  writing, 
and  be  a  contract  of  service  or  a  contract  personally  to  execute  any  work  or  labor. 

This  provision  has  been  incorporated  by  reference  in  the  em- 
ployers' liability  act  1880  (see  §  8),  and  in  the  truck  acts  (see  50  & 
51  Vict.  chap.  46,  §  2).  It  has  also  been  adopted  with  some  import- 
ant modifications  in  some  of  the  Colonial  employers'  liability  acts. 
See  §§  1662,  1663,  ante,  and  in  this  chap.  §  1969,  post. 

In  the  following  subsections  in  which  the  scope  of  the  various  de- 
scriptive words  used  in  this  provision  is  considered,  the  writer  has, 
for  the  purposes  of  illustration,  stated  the  effect  of  many  cases  which 
involved  the  construction  of  the  repealed  master  and  servant  acts.'' 
Some  cases  decided  with  respect  to  statutes  having  no  relation  to  the 
■contract  of  services  have  also  been  cited.  ^  The  list  of  authorities  has 
been  further  enlarged  by  the  inclusion  of  some  cases  in  which  no  stat- 
ute was  under  review.  With  regard  to  the  inapplicability  of  the  em- 
ployers' liability  act  1880,  to  seamen,  see  §  1728,  ante. 

h.  "Domestic  or  menial  servant." — Apparently  none  of  these  terms 
has  been  the  subject  of  judicial  construction.  Presumably  their 
meaning  will  be  defined,  when  occasion  arises,  upon  the  same  footing 
as  it  has  been  determined  with  relation  to  other  descriptions  of  en- 
actments. (See  also  subsec.  (i^  note  11,  m/ra.)  According  to  a  stand- 
ard text-book,  domestic  or  menial  servants  are  "those  persons  whose 
main  duty  is  to  do  actual  bodily  work  as  servants  for  the  personal 
comfort,  convenience,  or  luxury  of  the  master,  his  family,  or  his 

1  The   act    of    20    Geo.    II.    chap.    19,  stored  to  the  list  in  4  Geo.  IV.,  chap. 

was  applicable  to  servants  in  husbandry,  34. 

artificers,   handicraftsmen,   miners,   col-  2  in  this  connection,  however,  it  is  not 

liers,   keelmen,   pitmen,   glassmen,   pot-  amiss  to  recall  the  remark  of  Erie,  J., 

ters,  or  other  laborers."     The  act  of  6  that  "it  is  a  matter  of  common  knowl- 

Geo.  III.  chap.  25,  added  to  this  enu-  edge  that  words  in  one  act  of  Parlia- 

meration  "calico  printers,"  but  omitted  ment  may  have  a  meaning  which  they 

"servants    in    husbandry."      The    last-  would  not  have  in  another."     Wilson  v. 

mentioned    class    of    servants    was    re-  Zulueta  (1849)   14  Q.  B.  405. 
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^guests,  and,  who,  for  this  purpose,  become  part  of  the  master's  resi- 
dential or  quasi-residential  establishment."  '  "Whether  or  not  a  serv- 
ant is  a  domestic  or  menial  servant  is  primarily  a  question  of  fact 
for  the  jury.* 

c.  "Laborer." — The  generic  word  "laborer"  denotes  a  man  who 
digs  and  does  other  work  of  that  kind  with  his  hands.^  In  one  sense 
every  man  who  works  or  labors  may  be  called  a  "laborer ;"  but  the 
word,  as  used  in  the  statute,  has  a  more  restricted  meaning,  being  ap- 
plicable only  to  a  person  whose  work  is  essentially  manual.  It  does 
not  embrace  an  omnibus  conductor,®  nor  the  care  taker  of  goods  seized 
under  a  fi.  fa.,''  nor  a  carpenter,  nor  a  bailiff,  nor  the  clerk  of  a 
parish.'  In  one  case  it  was  remarked  that  artificers,  handicraftsmen, 
miners,  etc.,  do  not  necessarily  or  properly  fall  under  the  denomina- 
tion of  "laborers."  ®  But  this  distinction  is  not  material  in  the  pres- 
ent connection. 

The  word  "laborer"  in  the  special  provision  of  the  stamp  act  by 


3  Roberts  &  Wallace  on  Liability  of 
Employers,  3d  ed.  p.  214.  This  defini- 
tion was  recently  mentioned  with 
marked  approval  by  Collins,  J.,  in 
Pearce  v.  Lansdowne  (1893)  62  L.  J. 
Q.  B.  N.  S.  441,  69  L.  T.  N.  S.  316,  57 
J.  P.  760,  where  a,  potman  in  a,  public 
house  was  held  to  discharge  duties 
which  were  substantially  of  a  menial 
nature. 

In  actions  where  the  question  involved 
was  whether  the  rule  was  applicable, 
that  domestic  servants  are  only  entitled 
"to  a  month's  warning  when  the  contract 
>of  hiring  is  terminated,  it  has  been  held 
that  the  phrase  "menial  servants"  in- 
cludes a  huntsman  hired  to  take  charge 
•of  a  pack  of  foxhounds  {Nicoll  v. 
Greaves  [1864]  17  C.  B.  N.  S.  27,  33 
Z,.  J.  C.  P.  N.  S.  259,  10  Jur.  N.  S. 
919,  10  L.  T.  N.  S.  531,  12  Week.  Rep. 
961 )  ;  and  a-  head  gardener  living  in  a 
cottage  situated  on  his  master's  prop- 
erty {Nowlan  v.  AUett  [1835]  2  Cromp. 
M.  &  R.  54,  1  Gale,  72,  5  Tyrw.  709,  4 
L.  J.  Exch.  N.  S.  155)  ;  but  not  a 
governess  (Todd  v.  Kerrich  [1852]  8 
Exch.  151,  22  L.  J.  Exch.  N.  S.  1,  17 
Jur.  119)  ;  nor  the  housekeeper  of  a 
"large  hotel  (Lawler  v.  Linden  [1876] 
Ir.  Rep.  10  C.  L.  188)  ;  nor  an  employee 
who  combines  the  functions  of  a  steward 
and  gardener  (Forgan  v.  Burke  [1861] 
12  Ir.  C.  L.  Rep.  495). 

The  statement  of  Blackstone  that  the 
■word  "menial"  is  derived  from  moenia. 
M.  &  S.  Vol.  v.— 383. 


this  class  of  servants  being  conceived 
of  as  infra  mosnia,  dates  from  the  ante- 
diluvian period  of  philology,  and  is  one 
of  the  many  absurdities  of  that  sort 
which  are  still  allowed  to  disfigure  legal 
treatises.  The  word  is  really  derived, 
according  to  the  best  modern  authori- 
ties, from  the  Saxon  meme,  mesnie, 
that  is,  a  household,  or  family.  See 
Collins,  J.,  in  Pearce  v.  Lansdowne, 
supra,  and  Skeat's  Etymological  Diet., 
suh.  voc. 

i  Pearce  v.  Lansdowne  (1893)  62  L. 
J.  Q.  B.  N.  S.  441,  69  L.  T.  N.  S.  310, 
57  J.  P.  760,  per  Williams,  J. 

5  Brett,  M.  R.,  in  Morgan  v.  London 
General  Orrmihus  Go.  (1884)  L.  R.  13 
Q.  B.  Div.  832,  53  L.  J.  Q.  B.  N.  S. 
352,  51  L.  T.  N.  S.  213,  32  Week.  Rep. 
759,  48  J.  P.  503. 

6  Day,  J.,  in  Morgan  v.  London  Gen- 
eral Omnilus  Co.  (1883)  L.  R.  12  Q.  B. 
Div.  201,  50  L.  T.  N.  S.  687,  32  Week. 
Rep.  416. 

1  Branwell  v.  Penneck  (1827)  7  Barn. 
&  C.  536,  1  Mann.  &  R.  409  (4  Geo.  IV. 
chap.  34). 

8  Brett,  M.  R.,  in  Morgan  v.  London 
General  Ommbus  Co.  (1884)  L.  R.  13 
Q.  B.  Div.  832,  53  L.  J.  Q.  B.  N.  S. 
352,  51  L.  T.  N.  S.  213,  32  Week.  Rep. 
759,  48  J.  P.  503. 

9  Lord  Ellenborough  in  Lowtlier  v. 
R.admir  (1806)  8  East,  113,  p.  124 
(with  reference  to  20  Geo.  II.  chap.  19). 
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whicli  agreements  for  the  hire  of  a  "laborer"  are  admissible  in  evi- 
dence, even  if  they  are  unstamped,  is  not  confined  to  a  mere  hedger 
and  ditcher.^' 

d.  "Servant  in  husbamdry." — This  description  applies  to  a  dairy- 
maid upon  a  farm,  who,  by  her  contract,  is  also  to  assist  in  harvesting, 
if  so  required,  and  to  act  as  a  servant  of  all  work  in  her  master's, 
household ;  "  to  a  servant  engaged  by  a  farmer  to  act  as  "kitchen 
woman  and  byre  woman ;"  "  to  a  wagoner ;  "  and  to  a  "man  employed 
to  dig  the  ground;"  "  but  not  to  a  person  engaged  by  a  farmer  to- 
weigh  out  the  food  for  the  cattle,  to  set  the  men  to  work,  and  in  all 
things  to  carry  out  the  orders  given  to  him." 

e.  "Journeyman." — In  a  treatise  of  authority  the  following  defi- 
nition of  this  word  "journeyman"  is  suggested:  "One  who,  being- 
neither  a  foreman  nor  an  apprentice,  and  working  not  on  his  own  ac- 
count for  the  public,  but  under  a  master,  works  with  his  hands  in  an 
occupation  of  a  constructive  kind,  requiring  skilled  knowledge,  which 
skilled  knowledge  he  possesses."  ^*  Etymologically  considered,  a 
"journeyman"  is  one  who  is  employed  by  the  day,  but  that  is  not  the 
sense  in  which  the  term  is  ordinarily  used,  for,  in  most  of  the  trades- 
in  which  journeymen  are  employed, — as,  for  an  instance,  in  the  busi- 
ness of  butchers,  bakers,  and  tailors, — they  are  hired  and  paid  by  the- 
week.^' 

/.  "Artificer." — An  "artificer,"  according  to  Brett,  M.  E.,  is  a 
"skilled  workman."  ^'  The  word  has  been  held  applicable  to  a  frame- 

lOjBeg.  V.   Wortley    (1851)    21   L.   J.  Mag.  Cas.  N.  S.  84,  9  Week.  Rep.  334,. 

Mag.  Cas.  N.  S.  44,  2  Den.  C.  C.  333,  3   L.   T.   N.   S.   697    (4   Geo.   IV.   chap. 

15  Jur.  1137,  5  Cox,  C.  C.  382,  Temple  34).      Crompton,   J.,   pointed   out   that 

&  M.  636,  holding  that  a  man  engaged  his  chief  duty  was  to  keep  the  general 

to  take  charge  of  glebe  land  at  a  fixed  accounts  belonging  to  the  farm,  and  this; 

salary  and   a  third   of  the  net  profits  fact    indicated    that    his    position    -was- 

was    not    a    "menial    servant,"    but    a  rather  that  of  a  steward  than  that  of  a 

"laborer."  "servant." 

lljBo!  parte  Hughes    (1854)   23  L.  J.  16  Roberts  &  Wallace  on  Liability  of 

Mag.   Cas.   N.   S.    138,   18   Jur.   447,   2  Employers,  3d  ed.  p.  221. 

Week.  Rep.  465,  2  C.  L.  Rep.  1542    (4  ^"l  Morgan  y.  London  General  Omnibus- 

Geo.  IV.  chap.  34).  Co.   (1883)   L.  R.  12  Q.  B.  Div.  201,  50' 

iz  Clarke  v.  M'NoAight  (1845)  Arkley  L.  T.  N.  S.  687,  32  Week.  Rep.  416,  per 

(Sc.)    33    (4  Geo.  IV.  chap.  34).  Day,   J.,  who   remarked  that  the  term 

i^  Lilley   v.   EUoin    (1848)    11   Q.   B.  would  not  be  applied  in  common  par- 

742.  17  L.  J.  Q.  B.  N.  S.  132.  12  Jur.  lance  to  an  omnibus  conductor.     In  the 

623    (4  Geo.  IV.  chap.  34).  same  case  in  the  court  of  appeal,  as  re- 

14  Brett,  M.  R.,  in  Morgan  v.  London  ported  in  (1884)  53  L.  J.  Q.  B.  N.  S. 
General  Omnihus  Go.  (1884)  L.  E,  13  352,  Brett,  M.  R.,  said:  "A  'journey- 
Q.  B.  Div.  832,  53  L.  J.  Q.  B.  N.  S.  man'  is  a  man  who  is  working  for  a 
352,  51  L.  T.  N.  S.  213,  32  Week.  Rep.  master,  such  as  a  carpenter."  This 
759,  48  J.  P.  503.  passage  is  not  in  the  Law  Reports. 

15  Domes  v.  Berwick  (1861)  7  Jur.  ^^  Morgan  v.  London  General  Ommbus- 
N.   S.   410,   3   El.   &  El.   549,   30  L.   J.  Co.    (1884)    53  L.  J.  Q.  B.  N.   S.   352, 
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work  knitter  who  manufactured  stockings ;  ^®  to  a  stuff  presser  or  a 
stuff  finisher  of  Italian  goods ;  ^''  to  a  riveter  employed  to  plate  a  ves- 
sel; ^  to  a  journeyman  machinist  employed  by  a  newspaper  com- 
pany ;  ^*  to  a  laborer  engaged  in  loading  boats  with  iron,  and  in  un- 
loading coal  used  in  ironworks ;  ^'  and  to  the  stoker  of  a  steamer.** 
It  is  not  confined  to  occupations  which  require  merely  manual  labor, 
but  embraces  such  workmen  as  a  calico  pattern  designer,  engaged  to 
serve  for  a  term  of  years ;  *'  and  the  overseer  of  a  printing  office ;  ^* 
or  the  superintendent  of  looms  in  a  factory,  whose  time  is  divided 
between  the  supervision  and  manual  labor.'*''  On  the  other  hand,  it 
has  been  held  that  a  foreman  at  a  slate  quarry,  who  had  charge  of 
the  men  and  the  conduct  of  the  work,  with  power  to  hire  or  dismiss 
subordinate  workmen,  was  not  an  "artificer,"  although  it  was  his  duty 
to  assist  those  workmen  when  operations  were  "falling  backwards."  ** 

g.  "Handicraftsman." — The  meaning  of  the  word  "handicrafts- 
man" is  essentially  the  same  as  that  of  the  word  "artificer," — ^that  is 
to  say,  he  is  a  "skilled  workman."  ®' 

h.  "Miner." — By  §  7,  subsec.  2,  of  the  recent  English  workmen's 

51  lu  T.  N.  S.  213,  32  Week.  Rep.  759,  ii  Phillips  v.   M'Irmes    (1874)    2   So. 

48  J.  P.  503.  Sess.   Gas.  4th  series,  224,  12   Scot.  L. 

la  Moorhouse  v.  Lee    (1864)    4  Fost.  R.  161. 

&  F.  354   (truck  act).  29  Brett,  M.  E.,  in  Morgan  v.  London 

^oWhiteley  v.  Armitage  (1864)  13  General  Ommbus  Co.  (1884),  as  re- 
Week.  Rep.  144   (4  Geo.  IV.  chap.  34).  ported  in  53  L.  J.  Q.  B.  N.  S.  352,  51 

B'i  Lawrence  v.  Todd   (1863)   14  C.  B.  L.  T.  N.  S.  213,  32  Week.  Rep.  759,  48 

N.  S.  554,  32  L.  J.  Mag.  Cas.  N.  S.  238,  J.  P.  503. 

11  Week.  Rep.  835,  8  L.  T.  N.  S.  505,  A  hairdresser  is  not  a  "handicrafts- 

10  Jur.  N.  S.  179  (4  Geo.  IV.  chap.  34,  man."    Beg.  v.  Justices  of  Louth  [1900] 

§  3).  2  I.  R.  714.    As  to  this  case,  see  also 

22  Glasgow    v.    Independent    Printing  note  35,  infra. 

Co.  [1901]  2  I.  R.  312  (truck  act).  By  §   4  of  the  workshop  regulation 

23  Millard  v.  Kelly  (1858)  32  L.  T.  act  1867  (30  Vict.  chap.  146),  since 
123,   7  Week.  Rep.   12.  repealed  by  41  Vict.  chap.  16,  schedule 

24  Wilson  V.  Zulueta  ( 1849 )  14  Q.  6,  it  was  declared  that  "  'handicraft' 
B.  405,  19  L.  J.  Q.  B.  N.  S.  49,  14  Jur.  shall  mean  any  manual  labor  exercised 
366    (stamp  act).  by  way  of  trade  or  for  purposes  of  gain, 

2i  Ex  parte  Ormrod    (1844)    1  Dowl.  in  or  incidental  to  the  making  of  any 

&  L.  825,  1  New  Sess.  Cas.  38,  13  L.  J.  article,  or  part  of  an  article,  or  in  or 

Mag.  Cas.  N.  S.  73,  8  Jur.  495  (decision  incidental    to    the    altering,    repairing, 

on  master  and  servant  act,  4  Geo.  IV.  ornamenting,     finishing,     or     otherwise 

chap.   34,   §   3 ) .  adapting   for   sale   any    article."      This 

as  Bisihop  V.  Letts   (1858)    1  Fost.  &  definition  has  been  held  to  include  an 

F.  401    (stamp  act).  employee  engaged  in  making  straw  plait. 

27  In  Leech  v.  Qa/rtsi&e  (1885)   71  L.  Beadon  v.  Parrcttt    (1871)    L.  R.   6  Q. 

T.   N.   S.   427,   1   Times  L.  R.   391,   an  B.  718,  40  L.  J.  Mag.  Cas.  N.  S.  200, 

action  under  the  employers'  liability  act  19  Week.  Rep.  1144    (breach  of  act  in 

1880,   such   an   employee  was   held  en-  employing    a   child   under   eight  years 

titled  to  recover  for  an  injury  caused  of  age), 
by  defective  machinery,  though  he  was 
engaged  in  supervision  when  the  acci- 
dent occurred. 
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compensation  act  of  1897,  the  word  "mine,"  as  used  therein,  means 
a  mine  to  which  the  coal  mines  regulation  act  of  188Y,  or  the  metal- 
liferous mines  regulation  act  of  1872,  applies.  In  the  absence  of  any 
express  declaration  in  the  employers  and  workmen  act  of  1875,  it  may 
perhaps  be  assumed  that  the  rule  of  construction  thus  indicated  would 
be  followed  in  determining  whether  a  workman  was  a  "miner"  for 
the  purposes  of  the  employers'  liability  act.'" 

With  respect  to  the  distinction  between  "mines"  and  "quarries,"  it 
has  been  held  that  workers  in  underground  quarries  of  slate  are  en- 
titled to  the  protection  provided  for  miners  under  the  metalliferous 
mines  act.'^  For  some  purposes  it  is  clear  that  a  surface  quarry  is 
uot  a  "mine."  ^^  But  the  question  whether  a  workman  employed  in 
such  a  quarry  is  or  is  not  a  "miner"  is  not  material  in  the  present 
connection.  Quarrymen  of  all  descriptions  are  at  all  events  within 
the  purview  of  the  general  clause,  "otherwise  engaged  in  manual 
labor." "' 

i.  Persons  "otherwise  engaged  in  mam,ual  labor." — Conformably  to 
a  familiar  principle  of  statutory  construction,  this  general  phrase  is 
held  to  refer  to  labor  ejusdem  generis  with  the  specific  kinds  previ- 
ously mentioned.'* 

There  is  some  difficulty  in  defining  the  line  beyond  which  a  person 
will  fail  to  come  within  the  definition  of  a  "workman"  as  defined  by 
this  clause.  In  some  cases  the  true  conclusion  will  be  indicated  by 
the  fact  that  the  legislature  has  used  the  word  "labor,"  not  "work." 
Various  occupations  may  be  said  to  involve  "manual  work,"  and  not 

30  In  the   employers'   liability   act  of  17   Eng.   Rul.   Cas.   422,   10   Mor.   Min. 

the  Australian  state  of  Victoria,  it  is  Rep.  415. 

expressly  provided  that  the  term  "work-  ^^  See  Devonshire  y.  BoAiylinson  (1864) 

man"    shall    not   be    applicable   to    any  28   J.   P.   72    (case  under   stat.   4   Geo. 

person  within  the  purview  of  the  mines  IV.  chap.  34,  §  3,  in  which  a  servant's 

act  1890,  pt.  III.  wages  were  forfeited  for   absence  from 

siSwi'  V.    Ewins     (1875)     23    Week.  "^"/.K'-       ^     . 
Rep.  730;   Jones  v.   CwmmortUn  8la-te  ,^^'  i''  ^\J>tor9an  v.  London  Gen- 
Co.    (1879)    41  L.  T.  N.  S.  576,  L.  R.  TI,-    "Z'^^'L^"- Jlr^lKh  S;  ,^,?  9' 
5  Exch.  Div.  93,  49  L.  J.  Exch.  N.  S.  ?;°'^;fp°^'  ^°  ^^l  ^-  ^-  f^'f^  W^^^' 
110    28  Week.  Rep.  237,  44  J.  P.  168.  f,l,,f'^,  ^/j.  ^^«^  — ^    of    a^ppea 

38Inacase  where  a    ease  wa^  under  m.    R.,    said    that    this    phrase    meant 

construction   it  was   held  that  the  ex-  «any  person  engaged  in  the  same  way 

pression       mines       did     not     comprise  as  all  the  others  are  engaged,  although 

"quarries,"    and    it    was    said    that    a  they  do  not  go  by  the  same  names." 

•quarry    is    distinguished   from    a   mine  To   the   same   effect,    see   remarks   of 

as  being  "a  place  upon  or  above  or  not  Smith,    J.,    in    Cook    v.    North    Metro- 

Tinder  ground."     Turner,  L.  J.,  in  Bell  politom  Tramways  Co.   (1887)   L.  R.  18 

V.  WiUon    (1866)    L.  R.  1  Ch.  303,  35  Q.   B.   Div.   683,   56   L    J.   Q.   B    N    S 

~L.  J.  Ch.  N.  S.  337,  12  Jur.  N.  S.  263;  309,  56  L.  T.  N.  S.  448,  57  L.  T   N   S 

14  L.  T.  N.  S.  115,  14  Week.  Rep.  493,  476,  35  Week.  Rep.  577,  51  J.  P.   630. 
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manual  labor.**  In  other  cases  a  "satisfactory  distinction  may  be 
drawn  between  those  whose  labor  is  continuous  and  requires  no  ap- 
plication of  thought,  and  those  whose  labor  requires  the  application 
of  a  certain  amount  of  thought  and  skill."  ^^  But  the  most  generally 
serviceable  test  is  furnished  by  the  doctrine  that  the  essential  ques- 
tion to  be  answered  in  each  instance  is  whether  the  duties  performed 
by  the  servant  were  mainly  mental  or  mainly  physical,  and  that  the 
act  applies  only  where  his  duties  belong  to  the  latter  category.*''  This 
doctrine  involves  the  corollary  that  the  mere  use  of  the  hands  in  mat- 
ters incidental  to  a  man's  employment  does  not  constitute  him  a 
manual  laborer  within  the  meaning  of  the  act.**  Following  out  this 
conception  the  courts  have  held  that  the  phrase  is  not  applicable  to 
a  person  employed  by  a  firm  of  manufacturers  "to  assist  the  firm,  as 
a  practical  working  mechanic,  in  developing  ideas  they,  the  firm, 
might  wish  to  carry  out,  and  to  himself  originate  and  carry  out  ideas 
and  inventions  suitable  to  the  business  of  such  firm ;  *'  nor  to  an. 
omnibus  conductor ;  *"  nor  to  a  driver  of  a  tram  car ;  *^  nor  to  a  gro- 
ss Cook  V.  North  Metropolitan  Tram-  cannot  be  the  true  meaning  of  the  stat- 
^lxlys  Co:  (1887)  L.  R.  18  Q.  B.  Div.  ute,  but  some  more  confined  interpreta- 
683,  56  L.  J.  Q.  B.  N.  S.  309,  56  L.  T.  tion  must  be  arrived  at.  I  agree  that 
N.  S.  448,  57  L.  T.  N.  S.  476,  35  Week,  this  must  be  done  by  looking  to  the 
Eep.  577,  51  J.  P.  630,  per  Smith,  J.,  nature  of  the  substantial  employment, 
who  illustrates  the  distinction  by  refer-  and  not  to  matters  that  are  incidental 
ring  to  the   case   of   a  person  engaged    and  accessory." 

in  telegraphing  or  in  writing.  S9  Jackson  v.  Hill  (1884)  L.  R.  13  Q. 

A  "hairdresser"  has  been  held  not  to  B.  Div.  618,  49  J.  P.  118  (employers' 
be  a  "workman,"  on  the  ground  that,  liability  act  1880). 
although  he  is  a  "handicraftsman,"  he  **  Morgan  v.  London  General  Omnibus 
is  not  engaged  in  "manual  labor."  Reg.  Co.  (1884)  L.  R.  13  Q.  B.  Div.  (C.  A.) 
V.  Justices  of  Louth  [1900]  2  L  R.  832,  affirming  (1883)  L.  R.  12  Q.  B. 
714.  Div.  201,  50  L.  T.  K  S.  687,  32  Week. 

36  Grantham,  J.,  in  Cook  v.  North  Rep.  416  (employers' liability  act  1880). 
Metropolitan  Tra/mways  Co.  (1887)  L.  The  decision  in  Wilson  v.  Olasgoio 
R.  18  0-  B.  Div.  683.  Tramways  Co.    [1878]    5   Sc.   Sess.  Gas. 

37  Pollock,  B.,  in  Hunt  v.  Great  4th  series,  981,  15  Scot.  L.  R.  656. 
Northern  R.  Co.  [1891]  1  Q.  B.  601,  where  it  was  held  by  Lords  Moncrieff 
60  L.  J.  Q.  B.  N.  S.  216,  64  L.  T.  N.  S.  and  GifTord,  with  some  expression  of 
418,  55  J.  P.  470.  doubt,   that  a   tramway  conductor  was 

ii  Bound  V.  Lawrence  [1892]  1  Q.  within  the  act,  was  disapproved.  A 
B.  (C.  A.)  226  (reversing  decision  of  conductor,  said  Brett,  M.  R.,  "does  not 
Q.  B.  D.).  "It  is  difficult,"  said  Fry,  lift  the  passengers  into  and  out  of  the 
L.  J.,  "to  imagine  any  work  done  by  omnibus.  It  is  true  that  he  may  help 
man  so  purely  intellectual  as  to  require  to  change  the  horses;  but  his  real  and 
no  kind  of  work  with  the  hands;  and  substantial  business  is  to  invite  per- 
the  converse  is  equally  true,  that  there  sons  to  enter  the  omnibus,  and  to  take 
can  hardly  be  work  with  the  hands  that  and  keep  for  his  employers  the  money 
requires  no  intellectual  effort.  If,  then,  paid  by  the  passengers  as  their  fares; 
the  words  'manual  labor'  are  to  have  in  fact,  he  earns  the  wages  becoming 
the  full  significance  which  could  be  due  to  him  through  the  confidence  re- 
put  on  them,  they  would  be  extended  posed  in  his  honesty." 
to    every    kind    of   employment.     That  41  Cook  v.  North  Metropolitan  Tram- 
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cer's  assistant ;  ***  nor  to  a  waiter  at  a  restaurant ;  **  nor  to  a  skilled 
engineer  in  charge  of  the  machinery  of  a  ferryboat ;  **  nor  to  a  guard 
of  a  goods  train,  whose  main  duty  is  to  guard  and  conduct  the  train 
and  marshal  the  cars,  but  who  is  also  required  to  assist  at  times  in 
coupling  and  uncoupling  the  cars  and  unloading. *° 

On  the  other  hand,  the  phrase  has  been  held  to  embrace  a  man  in 
the  service  of  a  wharfinger,  whose  duties  were  to  drive  a  horse  and 
trolley  and  load  and  unload  the  trolley;  *^  a  man  engaged  as  "potter's 
printer,  overlooker,  and  mixer ;"  *''  a  driver  of  a  motor  omnibus,  who, 
when  operating  it,  has  to  execute  such  repairs  as  may  be  necessary, 
and  is  provided  with  the  necessary  tools  for  that  purpose ;  *'  a  stage 


ways  Co.  (1887)  L.  R.  18  Q.  B.  Div. 
683  (employers'  liability  act  1880). 
"I  cannot  see,"  said  Smith,  J.,  "the 
distinction  between  driving  and  other 
ooeupationa  which  involve  no  manual 
labor,  though  they  do  involve  manual 
work.  Had  the  legislature  intended  to 
include  coachmen,  they  would  have  in- 
cluded them  among  the  specific  in- 
stances." 

iZ  Bound  V.  Latu-rence  [1892]  1  Q.  B. 
(C.  A.)  226  (employers'  liability  act 
1880).  Lord  Esher,  M.  R.,  said:  "It 
appears  that  the  appellant  was  em- 
ployed as  a  grocer's  assistant  in  a  shop, 
and  his  business  was  to  take  orders 
from  the  customers  and  to  carry  them 
out.  In  doing  this  he  may  have  to 
show  goods,  and  if  the  customers  take 
away  the  goods  he  has  to  make  up  the 
parcels.  In  doing  this  he  has  to  use 
his  hands,  and  the  question  is  whether 
that  makes  him  a  manual  laborer. 
There  can  be  no  manual  labor  without 
the  user  of  the  hands;  but  it  does  not 
at  all  follow  that  every  user  of  the 
hands  is  manual  labor,  so  as  to  make 
the  person  who  does  it  a  manual 
laborer.  Now,  the  principal  part  of 
the  appellant's  employment  is  selling  to 
the  customers  across  the  counter.  'That 
is  his  substantial  employment,  and  if 
he  has  to  do  other  things  which  involve 
physical  exertion,  we  must  see  whether 
that  is  not  incidental  to  his  real  em- 
ployment. In  this  case  I  cannot  doubt 
that  that  is  so.  The  findings  of  fact 
seem  to  me  to  negative  the  idea  that 
the  work  described  was  any  part  of  his 
real  and  substantial  employment." 
Brett,  M.  R.,  also  laid  stress  upon  the 
fact  that,  in  the  occupation  of  the  ap- 
pellant,   the    knowledge    and    skill    re- 


quired in  selling  the  goods  to  customers 
was  more  important  than  the  manual 
work  that  he  did,  and  that  the  latter 
was  an  incident  of  his  employment. 

iiSmithwhite  v.  Moore  (1898)  14 
Times  L.  R.  *61  (employers'  liability 
act  1880). 

*4  Froy  V.  Balwain  Steam  Ferry  Co. 
(1886)  7  New  So.  Wales  L.  R.  (L)  147 
(claimant  was  injured  by  the  starting 
of  the  machinery  while  he  was  making 
some  repairs). 

*5  Hunt  V.  Great  Northern  B.  Co. 
[1891]  1  Q.  B.  (C.  A.)  601,  60  L.  ,7. 
Q.  B.  N.  S.  216,  64  L.  T.  N.  S.  418,  55 
J.  P.  470    (truck  act). 

i^  Yarmouth  v.  France  (1887)  L.  R. 
19  Q.  B.  Div.  647  (employers'  liability 
act  1880)  17  Eng.  Rul.  Cas.  217.  Lord 
Esher  said  (p.  651)  :  "He  is  a  man 
who  drives  a  horse  and  trolley  for  a. 
wharfinger.  We  must  take  into  acoovmt 
what  his  ordinary  duty  was.  He  has 
to  load  and  unload  the  trolley.  That 
is  manual  labor.  His  duty  may  be  com- 
pared to  that  of  a  lighterman  who  con- 
ducts a  barge  or  lighter  up  and  down 
the  river.  The  driving  the  horse  and 
the  trolley  and  the  navigating  the 
lighter  form  the  easiest  part  of  the 
work;  his  real  labor,  that  which  tests 
his  muscles  and  his  sinews,  is  the  load- 
ing and  unloading  of  the  trolley  or  the 
lighter." 

^''Grainger  v.  Aynsley  (1880)  L.  R. 
6  Q.  B.  Div.  182,  50  L.  J.  Mag.  Cas.  N. 
S.  48,  43  L.  T.  N.  S.  608.  29  Week. 
Rep.  242,  45  J.  P.  142  (employers'  lia- 
bility act  1880). 

*8  Smith  V.  Associated  Omnibus  Co. 
[1907]  1  K.  B.  916,  23  Times  L.  R. 
381,  76  L.  J.  K.  B.  N.  S.  574,  71  J. 
P.  239,  96  L.  T.  N.  S.  675    (employers' 
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manager  of  a  theater,  who  is  required,  as  a  part  of  his  duties,  to  act 
as  a  stage  hand,  with  three  other  employees  of  that  description,  and 
ix)  shift  the  furniture  and  side  scenes ;  ^  an  assistant  skirt  hand  who 
works  at  a  sewing  machine,  and  heats  irons  on  a  stove  and  irons  ma- 
terials ;  *^*  and  a  stevedore  working  on  a  ship  attached  to  a  wharf.*" 

j.  "Working  under  a  contract  with  an  employer." — The  contract 
of  employment  to  which  this  phrase  points  is,  as  the  subject-matter 
of  the  act  indicates,  one  of  service  as  distinguished  from  one  which 
is  entered  into  with  an  "independent  contractor."  Accordingly,  al- 
though the  work  of  the  employee  in  question  may  have  been  of  such 
a  character  as  to  bring  him  prima  facie  within  one  of  the  descriptive 
terms  used  for  the  purpose  of  defining  the  word  "workman,"  yet  he 
cannot  sue  under  the  act,  if  it  appears  that  his  agreement  merely 
bound  him  to  produce  certain  specified  results,  and  did  not  place  him 
under  his  employer's  control  with  respect  to  the  means  by  which,  or 
the  manner  in  which,  those  results  were  to  be  attained.*^ 

Jc.  Application  of  the  rule  of  ejusdem  generis. — The  effect  of  two 
cases  in  which  the  scope  of  two  of  the  repealed  master  and  servant 
acts  was  determined  with  reference  to  this  rule  is  stated  below.** 

1969.  Colonial  master  and  servant  acts. — a.  Quebec. — The  by-laws 
of  the  cities  of  Montreal  and  Quebec,  the  tenor  of  which  is  similar 
to  that  of  the  English  master  and  servant  acts,  are  applicable  to  the 
following  classes  of  employees : 

Every  domestic  servant,  servant,  journeyman,  or  laborer,  engaged 

liability  act  1880),  distinguishing  Cook  diction  to  determine  differences  between 

V.    North    Metropolitam,   Tramiocys    Co.  master  and  "servants  in  husbandry,  ar- 

note  37,  supra.  tificers,  handicraftsmen,  miners,  potters, 

49  RiisKbrook  v.  Grimsby  Palace  etc.,"  and  "other  laborers"  employed  for 
Theatre  (1909)  25  Times  L.  E.  (C.  A.)  any  certain  time,  or  in  any  other  man- 
258,  100  L.  T.  N.  S.  253,  affirming  ner,  extended  to  laborers  of  all  descrip- 
(1908)  24  Times  L.  R.  617,  99  L.  T.  tions,  and  not  merely  in  the  particular 
N.  S.  19.  It  was  remarked  by  Cozens-  trades  or  business  there  enumerated  and 
Hardy,  M.  E.,  that  the  post  of  stage  that  the  act  consequently  embraced  a 
manager  in  some  theaters  involved  im-  laborer  who  contracted  to  dig  and  stean 
portant  duties,  but  that  the  terms  must  a  well  for  cattle,  to  be  paid  for  by  the 
be  considered  in  connection  with  the  foot,  and  who  employed  another  to  as- 
actual  duties  which  the  employee  was  sist  him  in  the  work, 
called  upon  to  perform.  In  Kitchen  v.   Shaw    (1837)    1  Nev. 

iBa-Maynard  v.   BoUnson    (1903)    89  &  P.  791,  6  Ad.  &  El.  729,  W.  W.  & 

L.  T.  N.  S.  136,  19  Times  L.  R.  492.  D.   278,   7   L.   J.   Mag.   Cas.   N.   S.   14, 

BO  Hallen   v.    King    ( 1896 )     17    New  it   was    held   that   a   domestic    servant 

South  Wales  L.  R.  (L)  13.  was  not  within  the  purview  of  6  Geo. 

61  See  cases  cited  in  §  1972,  note  5,  III.,  chap.  25,  which  related  to  the  con- 
subd.  (i)  and  (j)  ;  §  1973,  notes  2,  4,  6,  tracts  of  "artificers,  calico  printers, 
8  10,  11.  handicraftsmen,  miners,  colliers,  keel- 
'  52  In  Lowther  v.  Radnor  ( 1806 )  8  man,  pitmen,  glassmen,  potters,  la- 
East,  113,  it  was  held  that  20  Geo.  II.,  borers,  and  others,"  and  imposed  a 
chan.  19,  giving  the  Jnagistrates  juris-  punishment    for   the    desertion    of    the 
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by  the  month  or  for  a  longer  space  of  time,  and  not  by  the  piece  or 
job.^ 

i.  New  South  Wales. — By  the  interpretation  clauses  of  the  mas- 
ter and  servants  acts  1846,  1857,  and  1902,  the  word  "servant"  is- 
thus  defined :  Agricultural  and  other  laborers,  shepherds,  watchmen, 
stockmen,  grooms,  all  domestic  and  other  servants,  artificers,  journey- 
men, handicraftsmen,  gardeners,  vine  dressers,  splitters,  fencers, 
shearers,  sheepwashers,  reapers,  mowers,  haymakers. 

It  has  been  held  that  a  collier  is  included  within  the  general  words- 
"other  laborers,"  *  and  that  the  expression  "domestic  servant"  covers 
a  "lady  help"  engaged  to  assist  in  household  work.'  On  the  other 
hand,  a  person  engaged  by  a  veterinary  surgeon  and  working  far- 
rier, as  an  assistant  in  the  veterinary  department,  also  to  help  in  the- 
working  of  the  farriery  department,  for  which  he  was  to  receive 
weekly  wages,  and  for  working  over  hours,  half  the  profits  of  the 
work,  was  in  one  case  denied  to  be  within  the  purview  of  the  act,  for 
the  reason  that  he  was  not  a  "laborer"  or  a  "journeyman."  * 

In  another  case  the  inapplicability  of  the  act  in  respect  of  an  em- 
ployee described  in  his  contract  as  superintendent  of  the  drapery  de- 
partment of  a  shop  was  approved  on  the  ground  that  he  was  neither- 
an  "artificer"  nor  a  "laborer."  * 

c.  Victoria. — By  the  interpretation  clauses  of  the  master  and  serv- 
ant act  1864,  and  the  employers  and  employees  act  1890,  the  word' 
"servant"  is  thus  defined:  All  agricultural  and  other  laborers  and 
workmen,  shepherds,  stockmen,  and  artisans,  domestic  and  other 
servants. 

In  one  case,  a  man  engaged  to  perform  the  duties  of  a  night  miller 
at  weekly  wages,  under  the  directions  of  a  day  miller  in  the  same  em- 
ployment, was  held  to  be  an  "artisan."  * 

service  by   "any   artificer,  etc.,   or   any  cisions    relative    to    the    scope    of    the 

other  person"  who  had  contracted  with  words  "artificer"  and  "handicraftsman," 

"any   person   whomsoever."  it    would    seem    that    his    work    as  'a^ 

1  For  a  case  in  which  the  ratio  deci-  farrier   might    properly    have    been    re- 

dendi    was    that    the    engagement    was  garded  as  bringing  him  within  the  pur- 

for  less  than   a  month,   see  Dakley   v.  view  of  the  statute. 
'Normand  (1886)  9  Legal  News   (L.  C.)         i Ex  parte  Pyne  (1878)  1  New  South- 

213.  Wales  S.  C.  R.  N.  S.  14. 

iReg.    V.    Merewether     (1862)     New        « Reg.  v.  Bayne   (1878)   4  Vict   L   R 

South  Wales  S.  C.  R.  260.  (L.)   89. 

3  Ex    pa/rte   Barnett    (1907)     7    New        In  one  case  the  court  doubted  whether 

South   Wales   St.   Rep.   788,   24   W.   N.  a  locomotive  engine-driver  was  a  "serv- 

109,   176.  ant"   within   the   meaning  of   this   acL 

iEx  parte   Evemett    (1854)    Legge's  Saire  v.  Board  of  Land  &  Works  limz\i 

Rep.     (New   South   Wales)    813.     But,  2  W.  &  W.    (L.)    8    (Vict.) 
on   the    authority   of   the    English    de- 
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1970.  — of  statutes  relating  to  the  liability  of  employers  for  injuries 
received  by  servants. —  a.  English  enactments. — For  a  discussion  of 
the  scope  of  the  general  term  "workmen,"  as  used  in  the  English  em- 
ployers' liability  act  1880  and  the  acts  modeled  thereafter,  see  | 
1968,  ante.  The  meaning  of  the  expression  "railway  servant"  is  con- 
sidered in  §  172 6,  ante.  Seamen,  so  far  as  their  maritime  duties  are 
concerned,  are  not  within  the  purview  of  the  statute.  See  §  1728, 
ante. 

Under  the  definition  clause  of  the  workmen's  compensation  act 
1897,  the  term  "workman"  included  every  person  who  is  engaged  in 
an  employment  to  which  the  act  applied,  "whether  by  way  of  manual 
labor  or  otherwise."     See  §  1840,  ante. 

It  is  clear  that  within  the  limits  fixed  by  the  specification  of  the 
employments  which  were  covered  by  the  statute,  this  definition  at- 
tached to  the  term  a  broader  signification  than  that  which  it  bears  in 
the  act  of  1880 ;  in  which,  as  has  been  shown  in  §  1968,  antej  it  covers 
only  those  descriptions  of  employment  which  are  entirely  or  mainly 
of  a  physical  character.  The  description  adopted  "made  it  possible 
for  a  man  to  be  a  workman  within  the  meaning  of  the  act,  although 
he  might  not  be  engaged  in  manual  labor."  ^  But  it  was  deemed  to 
be  applicable  only  to  those  classes  of  employees  whose  remuneration 
could  properly  be  designated  as  "wages."  In  this  point  of  view  it 
was  held  in  one  case  that  the  certificated  manager  of  a  coal  mine, 
who  was  paid  a  yearly  salary,  and  who,  although  his  duties  required 
his  presence  in  the  mine,  was  not  required  to  engage  in  manual  labor, 
was  not  a  "workman."  ^  In  another  case  a  graduate  in  science,  who 
had  entered  the  employment  of  a  dye  and  chemical  manufacturing 
company,  under  a  written  agreement  for  five  years'  service,  and  upon 
terms  with  regard  to  salary,  commission  on  profits  of  inventions  or 

1  Simpson  v.  Ebbw  Vale  Steel,  Iron  of  a  certificated  manager  of  a  colliery, 
d  Coal  Co.  [1905]  1  K.  B.  (C.  A.)  453,  who  comes  within  a  very  different  cate- 
74  L.  J.  K.  B.  N.  S.  347,  53  Week,  gory  from  that  of  an  ordinary  work- 
Kep.  390,  92  L.  T.  N.  S.  282,  21  Times  man.  I  do  not  say  that  a  person  in 
L.  R.  209.  the  position  of  the  deceased  is  absolute- 

2  Simpson  v.  Ebiw  Vale  Steel,  Iron  ly  excluded  from  the  possibility  of  com- 
£  Coal  Co.  note  1,  supra,  Collins,  M.  R.,  ing  within  the  act,  for  it  is  possible 
said:  "The  popular  meaning  must  be  that  such  a  man  might  in  fact  work  as 
given  to  a  definition  where  we  are  con-  a  workman,  though  I  do  not  know  that 
fronted  with  such  an  expression  as  such  a  contingency  is  at  all  probable; 
'wages,'  and  we  must  interpret  the  act  there  might,  however,  be  facts  in  a  par- 
as applying  to  persons  whom  ex  hypo-  ticular  case  from  which  the  conclusion 
thesi  the  legislature  regards  as  not  be-  might  be  drawn  that,  although  the  man 
ing  in  a  position  to  protect  themselves,  was  a  certificated  manager,  he  was  also 
None   of  these  considerations  apply  to  a   workman." 

the  case  of  a  person  holding  the  position 
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improvements  in  manufacture  discovered  by  him,  restrictions  as  to 
•employment  after  the  termination  of  his  engagement,  and  disclo- 
sure of  matters  relating  to  the  business  of  the  company  and  his  own 
researches,  was  declared  not  to  be  a  "workman,"  although  his  em- 
ployment involved  manual  labor  on  his  part.^ 

Under  the  definition  clause  of  the  existing  act  of  1906  (§  7),  cer- 
tain classes  of  employees  are  expressly  excluded  from  the  scope  of  the 
term  "workmen,"  and  with  these  exceptions  the  term  means  "any 
person  who  has  entered  or  works  under  a  contract  of  service  or  ap- 


3  Bagnall  v.  Levinstein  [1907]  1  K. 
B.  (C.  A.)  531.  The  position  of  Col- 
lins, M.  R.,  and  Cozens-Hardy,  L.  J., 
as  stated  in  the  lieadnote,  was  that 
the  governing  factor  in  determining 
whether  the  man  was  a,  workman  witli- 
in  the  meaning  of  the  act  was  the  ques- 
tion what  he  was  employed  to  do;  and 
that  the  judge  misdirected  himself  by 
not  taking  into  consideration  the  terms 
of  the  employment  as  disclosed  in  the 
agreement,  and  in  treating  the  perfor- 
mance of  manual  labor  in  the  discharge 
of  his  duties  as  conclusive  that  the 
Tnan  was  a  workman  within  the  mean- 
ing of  the  act.  The  master  of  the  rolls 
remarked:  "The  root  of  the  matter  is 
that  each  case  must  be  decided  in  view 
of  that  which  the  person  whom  it  is 
sought  to  treat  as  a  workman  was  em- 
ployed to  do.  The  learned  judge  has 
not  dealt  quite  fairly  with  the  argu- 
ment as  to  this  man  being  a  master  of 
science.  It  is  true  that  a  person  of  that 
description  may  be  employed  as  a  work- 
man, but  the  governing  factor  is  wheth- 
er he  was  employed  as  a  master  of 
science,  to  get  the  benefit  of  his  at- 
tainments, and  if  the  true  inference 
from  the  facts  is  that  this  was  the 
main  purpose  of  the  employment,  the 
case  is  not  prima  facie  one  of  employ- 
ment as  a  workman,  even  though  the 
man  has  to  do  some  manual  labor  in 
putting  himself  in  a  position  to  give 
iis  skilled  service.  The  case  of  Simp- 
son V.  Ebbw  Vale  Steel,  Iron  &  Coal 
<j0.  reaffirms  the  position  that  the 
popular  meaning  must  be  given  to  the 
term  'workman,'  and  to  call  a  skilled 
expert  a  workman  is  to  travel  out  of 
the  ordinary  meaning  of  that  term." 
The  learned  judge  referred  with  ap- 
proval to  the  decisions  in  Jackson  v. 
Hill  (1884)  L.  R.  13  Q.  B.  Div.  618, 
49    J.    P.    118     (see    §    1968,    note    39, 


ante).  Farwell,  L.  J.,  dissented  on 
grounds  which  were  thus  forcibly 
stated:  "In  the  present  case  there  is 
an  agreement  in  writing  for  service 
by  a  man  who  is  a  skilled  workman. 
I  should  be  loath  to  say  that  educa- 
tion is  a  bar  to  success  in  a  claim  for 
compensation  under  the  act.  In  my 
view  the  consideration  whether  the  ap- 
plicant is  a  gentleman,  or  whether  his 
education  is  good  or  bad,  is  not  rele- 
vant. The  case  does  not,  in  my  opinion, 
turn  so  much  on  the  construction  of 
the  agreement,  though  that  is  an  im- 
portant matter  to  consider,  as  on  the 
work  that  was  done  by  the  deceased 
under  it.  In  the  agreement  the  under- 
taking of  the  deceased  to  obey  all  orders 
of  those  in  authority  in  such  work  as 
might  be  allotted  to  him  is  put  in  the 
forefront  of  the  matter.  .  .  .  Under 
this  agreement  the  man  might  be  em- 
ployed in  such  a  way  as  to  be  a  mere 
workman,  or  he  might  be  something 
more,  and  which  he  was  must  depend 
on  the  event.  If  he  had  been  found 
sufficiently  skilful  to  be  employed  in 
the  laboratory,  he  might  have  been 
withdrawn  from  manual  labor;  but  this, 
as  appears  from  the  evidence  of  the 
manager,  was  not  the  case.  That  evi- 
dence is  that  when  the  man  was  dis- 
abled a  foreman  did  his  work,  and  that 
he  had  done  no  research  work  during 
the  whole  time  that  he  was  there;  for 
certainly  five  sixths  of  his  time  he  was 
working  as  an  ordinary  though  skilled 
workman.  The  hours  that  he  worked 
and  the  salary  that  he  received  appear 
to  me  to  make  no  difference,  and  there 
is  in  my  opinion  nothing  in  the  terms 
of  the  agreement  which  overrides  the 
fact  that  the  man  was  doing,  for  the 
greater  part  of  the  time,  work  which 
would  be  done  by  an  ordinary  work- 
man." 
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prenticeship  with  an  employer,  whether  by  way  of  manual  labor,  cler- 
ical work,  or  otherwise,  and  whether  the  contract  is  expressed  or  im- 
plied, is  oral  or  in  writing." 

In  a  few  cases  the  question  has  arisen  whether  a  person  employed 
nnder  peculiar  circumstances  is  a  workman  within  the  meaning  of 
the  act.* 


4  A  son  twenty-six  years  of  age  who 
is  employed  by  his  father,  lives  with 
liim  and  pays  him  for  his  board  and 
lodging,  is  a  member  of  the  father's 
family,  dwelling  in  his  house,  and  is 
not  a  workman.  M'Dougall  v.  M'Douff- 
all  [1911]  S.  C.  426,  48  Soot.  L.  E. 
315,  4  B.  W.  Comp.  Cas.  373. 

A  man  employed  on  temporary  work 
"by  a  distress  committee  under  the  un- 
employed workmen  act  1905,  is  a  work- 
man. Oilroy  v.  Mackie  [1909]  S.  C. 
466.  Lord  Duneden  said:  "A  pauper 
may  be  compelled  to  work  in  a  poor- 
house,  or  a  prisoner  in  prison  by  force 
of  statute.  There  is,  therefore,  entirely 
"wanting  that  freedom  of  contract  on 
hoth  sides  which  is  of  the  essence  of 
«mployment  as  we  are  using  the  term 
"employment"  in  the  sense  of  the  act 
hefore  us.  But  I  am  afraid  that  the 
■diflference  here  is  that  there  is  just  the 
question  of  freedom.  The  unemployed 
need  not  go  and  ask  for  work  unless 
lie  likes,  and  he  need  not  take  the  work 
offered  unless  the  terms  suit  him.  If 
he  does  take  the  work,  I  think  he  be- 
•comes  employed." 

A  blind  man  who,  upon  entering  an 
institution  for  the  blind,  stipulated  that 
he  would  give  his  services  for  what 
they  were  worth,  and  in  return  receive 
l)oard,  lodging,  and  clothing  and  5 
shillings  a  month  in  money,  is  a  work- 
man. MacgilUvray  v.  Northern  Coun- 
ties Inst.  [1911]  S.  C.  897,  48  Scot.  L. 
H.  811,  4  B.  W.  Comp.  Cas.  429. 

A  workman  whose  trade  was  the 
fixing  of  enamel  letters  to  windows, 
and  who  had  been  for  a  year  in  the 
habit  of  calling  on  a  firm  who  made  and 
dealt  in  enamel  letters,  and  of  obtain- 
ing work  from  them,  being  paid  by  the 
piece,  defraying  his  own  traveling  ex- 
penses, and  under  no  obligation  to 
undertake  any  particular  job,  and  who 
-was  at  liberty  to  accept,  and  occasion- 
ally accepted,  work  from  other  employ- 
ers, is  a  "workman."  Taylor  v.  Burn- 
ham  [1909-101  S.  C.  705,  47  Scot.  L. 
B.  643,  3  B.  W.  Comp.  Cas.  569. 


A  member  of  the  police  force  does 
not  share  the  benefits  of  the  act.  8u- 
dell  V.  Blaohhurn  Corp.  (1910)  3  B. 
W.  Comp.   Cas.  227. 

A  person  who,  at  an  exhibition  of  an 
airship,  is  engaged  to  explain  the 
various  parts  of  the  machine  and  the 
exploits  of  the  operator,  is  not  a  "work- 
man" so  as  to  be  entitled  to  the  benefits 
of  the  act,  when  injured  by  an  ex- 
plosion of  the  airship.  Waites  v. 
Frcmco-British  Exhibition  (1909)  25 
Times  L.  E.  441. 

A  skilled  music  teacher  is  not  a  work- 
man. Sirrumons  v.  Heath  Laundry  Co. 
[1910]  1  K.  B.  543,  79  L.  J.  K.  B. 
N.  S.  395,  102  L.  T.  N.  S.  210,  26  Times 
L.  R.  326,  54  Sol.  Jo.  392,  3  B.  W. 
Comp.  Cas.  200.  Cozens-Hardy,  M.  E., 
said  that  there  might  be  a  contract  for 
services,  but  not  a  contract  of  service. 

A  professional  football  player  who 
had  entered  into  a  written  agreement 
to  serve  the  defendants  for  one  year  at 
a  weekly  wage,  by  playing  football, 
when  required,  with  the  team  of  the 
club,  to  attend  regularly  the  training 
and  general  instructions,  and  not  to 
engage  himself  to  play  football  for  any 
other  person  or  dub  during  the  stipu-, 
lated  term,  has  been  held  to  be  a  "work- 
man." Walker  v.  Crystal  Palace  Foot- 
hall  Club  [1910]  1  K.  B.  (C.  A.)  87. 
Cozens-Hardy,  M.  E.,  and  Fletcher 
Moulton,  L.  J.,  were  of  opinion  that  the 
contract  was  one  "by  way  of  manual 
labor,"  and  that  it  certainly  came 
under  the  more  general  words  "or  other- 
wise." Farwell,  L.  J.,  thus  discussed 
the  two  points  made  by  the  defendants: 
"The  appellants  have  made  two  points. 
They  first  of  all  say  there  is  no  con- 
tract of  service  with  an  employer  be- 
cause the  football  player  is  at  liberty 
to  exercise  his  own  initiative  in  play- 
ing the  game.  That  appears  to  me  to 
be  no  answer.  There  are  many  employ- 
ments in  which  the  workman  exercises 
initiative,  but  he  may  or  may  not  be 
bound  to  obey  the  directions  of  his 
employer   when   given   to   him.     If   he 
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One  member  of  a  partnership  is  not  entitled  to  compensation  for 
injuries  received  while  working  for  the  partnership.^ 

But  a  person  who  owns  ten  sixty-fourths  shares  of  a  trading  ves- 
sel, and  who  is  employed  as  master  by  the  managing  owner,  is  entitled 
to  compensation  when  injured  in  the  course  of  his  employment.® 

The  act  is  applicable  to  a  member  of  a  crew  of  a  small  cargo  boat, 
whose  remuneration  consisted  of  a  specified  share  of  the  gross  earn- 
ings.' 

As  to  whether  independent  contractors  are  within  the  purview  of 
the  compensation  act,  see  §  1972,  note  5  (j),  post. 

As  maritime  work  was  not  one  of  the  descriptions  of  employment 
covered  by  the  act  of  1897,  it  did  not  affect  the  relation  between  ship- 
owners and  sailors  when  engaged  in  their  ordinary  occupation  of 
sailing  upon  the  seas.     See  §  1825,  ante. 

But  the  act  of  1906  is  expressly  declared  (§  7)  to  be  applicable 
to  "master,  seamen,  and  apprentices  in  the  sea  service,  and  appren- 
tices in  the  sea-fishing  service." 

b.  American  enactments. — On  the  ground  that  the  New  York  act 
does  not  purport  to  make  any  distinction  between  different  classes 
of  "employees,"  it  has  been  held  that  the  superintendent  of  a  knit- 
ting mill  is  within  its  purview.'  The  same  broad  scope  would  pre- 
sumably be  ascribed  the  term  "employees"  in  other  enactments  in 
which  its  meaning  is  not  limited  by  an  express  provision.     In  the 

has  no  duty  to  obey  them,  it  may  very  fore  necessarily  excluded  from  the  defi- 
well  be  that  there  is  no  service,  but  nition  of  workman  within  the  meaning- 
here  not  only  is  the  agreement  by  the  of  the  act.  I  put  during  the  argument 
player  that  he  will  serve,  but  he  also  the  case  of  the  huntsman  and  whips  of 
agrees  to  obey  the  training  and  general  a  pack  of  hounds.  The  rest  of  the 
instructions  of  the  club.  I  cannot  field  ride  for  their  own  amusement,  but 
doubt  that  he  is  bound  to  obey  any  the  three  I  have  mentioned  are  em- 
directions  which  the  captain,  as  the  ployed  by  and  obey  the  orders  of  the 
delegate  of  the  club,  may  give  him  dur-  master,  and  risk  their  necks,  not  en- 
ing  the  course  of  the  game, — that  is  tirely  for  their  own  amusement,  but. 
to  say,  any  direction  that  is  within  the  because  they  are  paid  to  do  it." 
terms  of  his  employment  as  a  football  6  Ellis  v.  Joseph  Ellis  &  Go.  [190.5J 
player.  The  other  point  taken  is  that  1  K.  B.  324,  74  L.  J.  K.  B.  N.  S.  229, 
he  is  not  a  'workman'  within  the  act.  53  Week.  Rep.  311,  92  L.  T.  N.  S.  718, 
It  appears  to  me  that  it  is  impossible  21  Times  L.  R.  182. 
for  the  court  to  consider  the  practical  8  Sharpe  v.  Cwrswell  [1910]  S.  C.  391, 
utility  of  the  service  or  work  performed.  47  Scot.  L.  R.  335,  3  B.  W.  Comp.  Cas. 
It  may  be  sport  to  the   amateur,   but  552. 

to  a  man  who  is  paid  for  it  and  makes  7  Olarh  v.  Jamieson  [1909]  S.  C.  132, 

his   living  thereby,   it   is  his  work.     I  46  Scot.  L.  R.  74   (payment  by  percen- 

eannot   assent  to  the  proposition   that  tage   of  gross   earnings   does  not  itself 

sport  and  work  are  mutually  exclusive  indicate   partnership), 

terms,    or  hold   that   the   man   who   is  '  Aken  v.  Barnet  d  A.  Knitting  Co. 

employed  and  paid  to  assist  in   some-  (1907)    118  App.  Div.  463,  103  N.  Y. 

thing  that  is  known  as  sport  is  there-  Supp.  1078. 
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Massachusetts  act  there  is  such  a  provision,  excluding  "domestic 
■servants"  and  "farm  laborers." 

c.  Canadian  enactments. — The  purport  of  the  clauses  by  vs^hich  the 
term  "workman,"  as  used  in  the  employers'  liability  acts  of  Mani- 
toba, British  Columbia,  and  ISTew  Brunswick  is  defined,  is  stated  in 
§  1662,  ante. 

In  all  these  acts  there  is  an  exception  of  "domestic  servants"  and 
■''servants  in  husbandry."  ' 

A  salesman  is  not  a  workman  under  the  Manitoba  compensation 
act  (see  §  1803),  since  to  obtain  compensation  the  work  must  be 
manual.^" 

A  longshoreman  is  a  "workman"  as  being  a  "ship  laborer"  under 
the  definition  clause  of  the  l^ew  Brunswick  act.^"* 

d.  Aiistralian  enactments. — In  the  Victoria  employers'  liability 
act,  54  Vict.  ISTo.  108Y,  §  37,  the  expression  "workman"  is  defined 
in  the  same  terms  as  in  the  English  act  of  1880. 

The  same  phraseology  is  used  in  the  New  South  Wales  act,  61 
Vict.  ISTo.  28,  §  3 ;  but  it  also  includes  "seaman  employed  upon  ships 
■o^\aied  in  that  state,  or  whose  articles  were  signed  there." 

Under  the  factories  and  shops  act  1896  of  JSTew  South  Wales, 
persons  employed  in  a  wholesale  warehouse  in  unpacking  and  mark- 
ing goods  received  in  bulk  are  engaged  in  "preparing  articles  for 
sale."  ^^    But  a  clerk  is  not  a  "servant."  '^ 

In  Queensland  the  rule  has  been  laid  down  that  to  constitute  an 
employee  a  worker  it  is  not  necessary  that  the  relation  of  master  and 
servant  should  exist.  This  decision,  however,  seems  contrary  to  the 
rule  established  in  England,  although  the  court  expressly  said  that 
the  construction  placed  upon  the  imperial  statute  should  be  adopted 
in  the  courts  of  a  state  which  has  passed  a  similar  statute.^' 

The  Victoria  act  is  expressly  declared  not  to  be  applicable  to  any 

9  In  one  case  it  was  held  to  be  a  V^^- Logan  v.  Lee  (1908)  39  Can.  S. 
question  for  the  jury  whether  the  plain-  C.  311  (owing  to  negligence  of  winch- 
tiff  was  a-  servant  in  husbandry  and  man  heavy  weight  fell  on  plaintiff  while 
was  engaged  in  the  usual  course  of  his  standing  under  an  open  hatchway), 
work,  the  evidence  being  that  a  farmer  11  ffoWem  v.  Bull  (1911)  11  New 
had  not  engaged  him  to  do  any  par-  South  Wales  St.  Rep.  564. 
ticular  kind  of  work,  but  that  he  was  ^^Ex  parte  Danahey  (1911;  New 
first  put  at  mason  work,  and  then  at  South  Wales  St.  Rep.)  28  W.  N.  155. 
digging  the  drain  which  caved  in  and  IS  Herbert  v.  Edelston  (1909)  Queens- 
thus  caused  the  injury  complained  of.  land  St.  Rep.  316  (worker  engaged  to 
Reid  V.  Barnes  (1894)  25  Ont.  Rep.  ring-bark  200  acres  of  land  at  a  fixed 
223.  sum    per    acre,    payable    on    the    com- 

lOHeicitt  -7.  Hudson's  Bay  Co.  (1910)  pletion  of  the  work,  for  which  no  time 

20  Manitoba  L.  Rep.   126,   15  West.  L.  was  fixed,  and  at  liberty  to  begin  work 

Rep.   (Can.)   372.  when  he  wished). 
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person  coming  within  the  purview  of  Part  III.  of  the  mines  act- 
1890. 

1971.  — of  statutes  prohibiting  Svinday  work. — It  has  been  held 
that  a  barber  who  shaves  customers  on  Sunday  is  not  a  "tradesman, 
artificer,  workman,  or  laborer,  or  any  other  person  whatsoever," 
vdthin  the  meaning  of  the  English  statute,  29  Car.  II,  chap.  7,  §  1, 
which  prohibits  persons  so  designated  from  exercising  any  worldly 
labor,  business,  or  work  of  their  ordinary  callings  upon  the  Lord's 
Day.i 

B.  Scope  of  the  statutes  as  dependent  upon  the  existence  of 

THE  EELATIONSHIP  OF  MASTER  AND  SEEVANT  BETWEEN  THE 
CLAIMANT  AND  THE  PEESON  FOE  WHOM  THE  GIVEN  WOEK  WAS 
PEEFOEMED. 

1972.  Statutes  usually  deemed  to  be  applicable  only  to  persons  hired 
as  servants. — There  is  authority  for  the  doctrine  that  an  enactment 
by  which  a  lien  is  given  in  general  terms  to  persons  performing 
"labor  and  services"  may,  under  the  rule  of  liberal  construction,  be 
regarded  as  wide  enough  to  embrace  contractors  and  subcontractors.*^ 
This  doctrine  presumably  extends  to  all  statutes  which  are  framed 
upon  broad  lines  similar  to  those  of  the  mechanics'  lien  laws  of  the 
ordinary  type.  It  has  also  been  held  that  one  who  contracts  to  trans- 
port mail  is  a  "laboring  person"  within  the  scope  of  a  constitutional 
provision  which  declares  that  the  homestead  exemption  shall  not 
extend  to  any  execution,  order,  or  other  process  issued  on  any  de- 
mand for  services  rendered  by  a  "laboring  person  or  a  mechanic."  * 

A  person  engaged  to  fell  pine  and  to  48  Week.  Rep.  351,  82  L.  T.  N.  S.  199, 

do  everything  necessary  to  prepare  the  16  Times  L.  R.  168. 
logs  for  market,  at  a  certain  rate  per        ^Carver  v.  Baglep    (1900)    79  Minn, 

foot   and   a   bonus   for   good   work,   no  114,    81    N.    W.    757,    a    decision    with 

time  being  fixed  within  which  the  work  respect  to  the  lumbermen's  lien  law  of 

is    to   be    completed,    and   he   being   at  Minnesota,    Laws    1876,    chap.    89,    as 

liberty  to  begin  or  cease  work  at  any  amended  by  Laws  1897,  chap.  347. 
hour    he    chooses,    who    is    allowed    to        n  Farinholt    v.    Luckbard    (1886)     90^ 

employ   other   labor  only  in   the   event  Va.  936,  44  Am.  St.  Rep.  953,  21  S.  E. 

of  extra  labor  being  required  to  keep  817.      The    court    reasoned    thus:      "It 

up    the    requisite    supply,    and   who    is  would  be  difficult,  if  not  impracticable, 

bound   to   prepare    sufBcient   timber   to  to   give   any   general   definition   of   the 

keep  a  mill  supplied,  but  who  is  not  at  words   'laboring   man'   which  would   at 

liberty    to    cut    more    timber    than    is  once  include  all  the  cases  falling  within 

necessary   for   that   requirement, — is   a  the    words    and    exclude    those    falling 

worker.      Bagnall    v.    Laheys     (1910)  without.     .     .     .     But  we  think  It  safe 

Queensland  St.   Rep.   85.  to   say   that   the   word   'laborer,'   when 

1  Palmer  v.  Snow  [1900]  1  Q.  B.  725,  used  in  its  ordinary  and  usual  accepta- 

69  L.  J.  Q.  B.  N.  S.  356,  64  J.  P.  342,  tion,  carries  with  it  the  idea  of  actual 
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And  that  the  duty  imposed  by  §  18  of  the  ISTew  York  labor  law, 
which  provides  that  every  person  who  employs  another  to  perform 
labor  in  erecting,  etc.,  a  house,  building,  or  other  structure,  shall 
furnish  a  suitable  scaffolding,  enures  to  the  benefit  of  the  servants 
of  an  independent  contractor.^  But,  speaking  generally,  the  statutes 
with  which  we  are  concerned  in  the  present  chapter  are,  in  the  ab- 
sence of  some  express  provision  to  a  different  effect,*  deemed  to  be 
applicable  only  to  persons  whose  contract  of  employment  is  of  such 
a  character  as  to  create  the  relationship  of  master  and  servant.  The 
authorities  which  exemplify  this  rule  of  construction  are  collected 
in  the  note  below.  In  order  to  show  more  clearly  the  full  effect  of 
each  decision  the  words  or  phrases  used  in  the  given  provision  for 
the  purpose  of  designating  the  employees  within  its  purview  are 
specified.* 

physical  and  manual  exertion  or  toil,  well  (1852)  14  How.  434,  14  L.  ed.  48T 
and  is  used  to  denote  that  class  of  per-  (statute  enumerating  certain  classes  of 
sons  who  literally  earn  their  bread  by  mechanics  and  tradesmen,  including, 
the  sweat  of  their  brows,  and  who  per-  inter  alios,  "carpenters,"  and  concludes 
form  with  their  own  hands,  at  the  cost  with  words,  "any  other  person")  ;  Vane 
of  considerable  physical  labor,  the  con-  v.  Newcombe  (1889)  132  U.  S.  220,  33 
tracts  made  with  their  employers.  It  L.  ed.  310,  10  Sup.  Ct.  Itep.  60  ("em- 
is  in  this  sense  that  the  words  'laboring  ployees" )  ;  Gamy-field  v.  Lang  ( 1885 ) 
man'  were  used  in  the  Constitution.  25  Fed.  128  ("laborers,  servants,  and 
The  framers  of  that  instrument,  in  employees")  ;  Bankers'  &  M.  Teleg.  Co.. 
giving  to  a  large  class  of  people  a  home-  v.  Bankers'  &  M.  Teleg.  Co.  ( 1886 )  27 
stead  exemption,  clearly  designed  that  Fed.  536  ("employees");  Tod  v.  Ken- 
it  should  not  affect  that  class  of  per-  tucky  Vnion  B.  Co.  (1892)  18  L.K.A. 
sons  who  were  dependent  upon  their  305,  3  C.  C.  A.  60,  6  U.  S.  App.  186, 
own  manual  labor  for  the  support  of  52  Fed.  241  ("employees"  and  "labor- 
themselves  and  their  families,  and  ers")  ;  Malcomson  v.  Wappoo  Mills- 
whose  necessity  for  the  prompt  and  (1898)  85  Fed.  907  ("laborers"  and 
certain  payment  of  their  wages  they  "employees" )  ;  Frick  Co.  v.  Norfolk  <& 
regarded  as  paramount  even  to  the  0.  V.  R.  Co.  (1898)  32  C.  C.  A.  31, 
claims  of  the  debtor  to  a  homestead."  57  U.   S.  App.   286,   86  Fed.   725    (pro- 

S  Huston  V.  Dolson   (1910)    138  App.  vision  in  Va.  Code,  §  2485,  enumerating 

Div.  810,  123  N.  Y.  Supp.  892.  several    classes    of    employees)  ;    Little 

4  By    Rev.    Stat.     (Ont.)     1897,    chap.  Rock,   H.    8.    &    T.    R.    Co.    v.    Syencer 

256,  §  2,  it  is  provided  that  the  work-  (1898)    65  Ark.  183,  42  L.E.A.  334,  47 

men  of  a  contractor,  etc.,  to  do  work  S.   W.   196    ("every  mechanic,   builder, 

for   the   owner,   shall,   for   all   purposes  artisan,  workman,  laborer,  or  other  who 

of    the    principal    act   and    the    amend-  shall     do     or     perform     any     work     or 

ment,  be  taken  as  being  in  the  service  labor");   Coohran  v.  Swann    (1874)    53 

of  the  owner.  Ga.    39     ("laborer")  ;    Savaimah    £    C. 

By  the  Ontario  shop  regulation  act,  R.  Co.  v.  Callaham    (1873)    49  Ga.  505 

Rev.    Stat.    (Ont.)    1897,   chap.   257,    §  ("laborer");  Rogers  v.  Dexter  &  P.  R. 

4   (2),  employees  hired  by  persons  con-  Co.   (1893)   85  Me.  373,  21  L.R.A.  528, 

tracting    with     owners,     occupiers,     or  27  Atl.  257    ("laborer")  ;   UttlefieU  v. 

tenants  of  premises,  are  declared  to  be  Morrill   (1903)   97  Me.  505,  94  Am.  St. 

within  the  purview  of  the   statute.  Rep.    513,    54    Atl.    1109     ("laborer'  )  ; 

B  (a)   Statutes   ooncermng    liens   and  Re  Clark    (1892)    92  Mich.  351,  52  N. 

preferences    were    held    not    to    be    ap-  W.    637     ("labor    debts");    Blakey    v. 

applicable    to    independent    contractors  Blakey    (1858)    27  Mo.  39    ("mechanic, 

in  the  following  cases:     Winder  y.  Galdr  builder,   artisan,   workman,   laborer,   or 
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other    person")  ;     Nelson    v.    Withroic  rather  to  be  of  the  same  nature  as  that 

(1883)   14  Mo.  App.  270  (same  terms);  of  a  surgeon  or  an  apothecary. 

Murphy  v.  Murphy  (1886)  22  Mo.  App.  That   an   accountant   employed   at   a 

-18      (same     terms);     Erath    v.     Allen  fixed    salary    to    keep    the    books    of    a 

(1893)    55   Mo.   App.   107    ("mechanics  trader  was  not  a  "servant"  or  "clerk" 

and  laborers");  Hale  v.  Brown  (1880)  within  the  meaning  of  the  act  of  1840 

59  N.  H.  551,  47  Am.  Rep.   224    (lien  was  held  in  Ex  parte  Butler  (1857)  28 

given  "for  personal  services" )  ;  Re  Barr-  L.  T.  375. 

Dinvsiddie  Printing  &  Bookbiruiing  Co.  The   Indiana   statute    (Acts   1883,   p. 

(1899)    —  N.   J.   Eq.  — ,   42   Atl.   575  140,    chap.    115,    as    amended    by   Acts 

("laborers");   Lehigh  Coal  &  Na/i?.  Co.  1889,  p.  257,  chap.  123;   Burns's  Anno. 

V.  Central  R.  Co.    (1878)    29  N.  J.  Eq.  Stat.    §§    8295,    8305)    giving    liens    to 

252     ("laborers");     Charron    v.     Hale  mechanics,    laborers,    and    materialmen 

(1898;    Sup.   Ct.)    25   Misc.   34,   54   N.  does   not  give   liens   to   contractors   or 

Y.   Supp.   411    ("employees,   operatives,  subcontractors.     Indianapolis   Northern 

and  laborers");   Re  Ripsom  &  N.  Fur  Traction    Co.    v.    Brennan    (1909)     174 

Co.   (1900)  32  Misc.  56,  66  N.  Y.  Supp.  Ind.   1,   30  L.R.A.(N.S.)    85,   87   N.   E. 

113     ("employees,    operatives,    and    la-  215,   90   N.   E.   65,   68,   91   N.   E.   503; 

borers");   Johnston  v.  BarrilU    (1895)  Cleveland,  G.  C.  &  St.  L.  R.  Go.  v.  De 

27   Or.   251,   50   Am.    St.   Reo.   717,   41  Frees    (1909)    173   Ind.   717,   87   N.   E. 

Pac.    656     ("laborers    or    employees");  722;    Flendng   v.    Greener    (1909)     173 

Jones  V.   Shawh-an    (1842)    4   Watts   &  Ind.  260,  140  Am.  St.  Rep.  254,  87  X. 

S.  262;  Seiders's  Appeal  (1863)   46  Pa.  E.  719,  90  N.  E.  72,  21  Ann.  Cas.  959. 

57     ( "laborers" )  ;     Wentroth's    Appeal  In  Conlee  Lumber  Co.  v.  Ripon  Lum- 

(1876)      82     Pa.      469      ("laborers");  Ser  c6  iZ/jr.  Co.   ( 1886)   66  Wis.  481,  29 

Lletvellyn's  Appeal   (1883)   103  Pa.  458  N.  W.  285,  a  carriage  maker  and  black- 

( "laborers")  ;    Com.    v.    Marsh    (1894;  smith  who  kept  a  shop  of  his  own,  and 

Pa.  Q.   S.)    3  Pa.  Dist.  R.  489,  14  Pa.  from    time    to    time    manufactured    ar- 

Co.    Ct.    369     ("laborers")  ;    Parks    v.  tides   for   the   insolvent,   was   held  not 

Locke  (1894)   —  Tex.  Civ.  App.  — ,  25  to  be  within  the  description  "laborers, 

S.     W.     702     ("mechanic,     laborer,     or  servants,  and  employees." 

operative")  ;    Eastern   Texas  R.   Co.  v.  In  Re  Kimberly   (1899)   37  App.  Div. 

Foley    (1902)    30   Tex.   Civ.   App.    129,  108,  55  N.  Y.  Supp.  1024,  a  person  en- 

69  S.  W.  1030  ("mechanics,  laborers,  or  gaged    in    a   general   trucking   business 

operatives" )  ;  Campbell  v.  Sterling  Mfg.  was  held  not  to  be  an  "employee."   With 

Co.    (1895)    11  Wash.  204,  39  Pac.  451  this  decision  may  be  compared  Ney  v. 

("every  person  performing  work  or  as-  Dubuque    &    8.    C.    R.    Go.    (1866)    20 

sisting  in  manufacturing,  etc.")  ;   Gross  Iowa,  347,  in  which  a  decree  of  a  court 

y.  Eiden  (1881)   53  Wis.  543,  11  N.  W.  providing  for  the  payment  of  the  "em- 

8  ("laborer")  ;  Lang  v.  Simmons  (1885)  ployees"  of  a  railway  company  was  held 

64  Wis.  525,  25  N.  W.  650    ("laborers,  not  to  be  applicable  to  an  independent 

servants,  or  employees").  contractor. 

The  prior  lien  upon  the  assets  of  an  In  Fortier  v.  Delgado    (1903)    59   C. 

insolvent  corporation  extended  by  New  C.   A.   180,   122   Fed.   604,  it  was   held 

Jersey   corporation    act,    §    63,    to   "la-  that  persons  who  had  contracted  witli 

borers"    (defined   as   stated   in   §   1948,  '^  sugar  refinery  to  weigh  and  load  cane 

b,  ante),  does  not  include  the  claim  of  ""i  '^^^'s  for  shipment  to  the  refinery  at 

another  corporation  for  an  amount  due  f?  agreed  price  per  ton,  and  who  had 

for    work    done   under    an    independent  ^'"".^  ^"-^  paid  the  laborers  to  do  the 

J.      i       T>     T>        r>-      -J J-     D  •  i-  work,    were    withm    the    scope    of    the 

contract.     Re  Barr-D^nv^d^e  Pr^nt^ng  descriptive    expressions,    "clerks,    secre- 

^o    i'lf'^?.         '          '   ~~                "^^  ^^"^^-  o^  agents." 

,  4-  Atl.  575.  jjj   Farmer   v.    St.    Croix   Power   Co. 

In  Ex  parte  Walter  (1873)  L.  R.  15  (iggs)    117  wis.   76,   98   Am.   St.  Rep. 

Eq.  412,  42  L.  J.  Bankr.  N.  S.  49,  21  914,  93  n.  w.  830,  the  court  made  the 

Week.    Rep.    523,    it   was   held    that   a  following  remarks  concerning  the  eflfect 

music  master  and  a  drill  sergeant,  en-  of  §§  3314  and  3315  of  Wis.  Rev.  Stat, 

gaged  by  the  term  to  attend  a  school  1898,  which  give  a  lien  to  a  principal 

twice  a  week  at  a  fixed  rate  per  hour  contractor,   subcontractor,   or   employee 

or  per  lesson,  were  not  "clerks  or  serv-  of  either,  "who  performs  any  work  or 

ants."      Their    attendance    was    deemed  labor,"  etc.,  "for,  in,  or  about  the  erec- 
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tion  or  construction"  of  certain  struc- 
tures and  improvements.  "At  the  out- 
set we  must  not  overlook  the  signifi- 
cance of  the  terras  'principal  contract- 
or,' 'subcontractor,'  or  'employee  of 
either,'  used  in  such  a,  way  as  to  un- 
mistakably indicate  a  legislative  pur- 
pose to  favor  three  distinct  classes  of 
persons  by  the  statutory  privilege. 
That  precludes  us  from  speculating  as 
to  whether  a  'subcontractor,'  in  the 
broadest  sense  of  the  term,  can  be 
classed  as  an  employee  under  any  cir- 
cumstances. So  we  reach  the  question 
at  once  of  whether  appellant  was  an 
employee  or  a  subcontractor.  Within 
the  meaning  of  the  statute  he  could  not 
have  been  both.  If  he  was  the  latter, 
he  was  a  subcontractor  of  a  subcon- 
tractor,   and   not   within    the    statute." 

In  Footman  v.  Piisey  (1871)  45  Ga. 
561,  it  was  held  that  the  Georgia  act 
of  1869,  giving  to  mechanics  a  lien 
upon  the  property  of  their  employers 
for  labor  performed  and  materials  fur- 
nished, was  for  the  benefit  of  such  me- 
chanics only  as  perform  the  labor  and 
furnish  the  materials  to  the  employer, 
and  that  it  was  not  applicable  to  a 
manufacturer  of  materials  sold  to  the 
employer  in  the  usual  course  of  trade, 
although  the  manufacturer  might  be 
a  mechanic. 

In  Eoyt  v.  Olerm  (1874)  54  Ga.  571, 
it  was  held  that  the  affidavit  for  the 
■enforcement  of  a  laborer's  lien  .under 
that  act  must  allege  that  the  work  was 
done  by  the  plaintiff  claiming  such  lien. 

By  the  last  clause  of  §  14  of  Min- 
nesota Laws  1876,  chap.  89,  which  pro- 
vides for  a  lien  for  labor  upon  logs 
and  timber,  it  is  declared  that  the 
provision  "is  intended  only  for  the  pro- 
tection of  laborers  for  hire,  and  shall 
not  enure  to  the  benefit  of  any  person 
interested  in  contracting,  cutting,  haul- 
ing, banking,  or  driving  logs  by  the 
thousands."  It  has  been  held  that  the 
object  of  this  provision  is  to  differen- 
tiate between  independent  contractors 
and  laborers,  and  that  in  order  to  ef- 
fectuate this  object,  the  comma  after 
the  word  "contracting"  is  to  be  omit- 
ted, so  as  to  give  it  the  same  meaning 
as  if  it  read  "contracting  for  hauling." 
King   v.   Kelly    (1879)    25    Minn.    522. 

In  one  case  it  has  been  denied  that 
an  insurance  adjuster  is  not  a  "clerk, 
servant,  or  employee"  of  the  insurance 
company.  ATnerUKtn  Casualty  Ins.  Go's 
<£!ase  (Boston  &  A.  R.  Co.  v.  Mercantile 
M.  &  S.  Vol.  v.— 384. 


Trmt  &  D.  Co.)  (1896)  82  Md.  535, 
38  L.R.A.  97,  34  Atl.  778.  But  this 
doctrine  would  clearly  not  be  applicable 
to  all  employees  of  that  description. 
For  the  facts  of  the  case,  see  §  1949, 
c,  ante. 

The  doctrine  applied  in  one  case  was 
that  an  attorney  not  employed  for  any 
particular  period,  nor  at  a  fixed  price, 
is  not  within  a  statute  according  a 
preference  to  the  "wages"  of  "em- 
ployees, operatives,  and  laborers."  Peo- 
ple v.  E.  Remington  &  Sons  (1887)  45 
Hun,  329,  affirmed  in  (1888)  109  N.  Y. 
631  (mem.)  16  N.  E.  680.  The  actual 
ratio  decidendi  was  that  sums  due  for 
professional  services  are  not  "wages." 
But  the  refusal  to  allow  the  claim 
might  have  been  put  on  the  ground 
that  the  statute  was  obviously  intended 
to  be  applicable  to  persons  whose  rela- 
tion to  the  corporations  in  question  was 
that  of   servants. 

That  legal  or  other  services  rendered 
in  acquiring  rights  of  way  for  a  railroad 
do  not  constitute  "services,"  within  the 
meaning  of  a  lien  law,  was  held  in 
Richmond  t&  I.  Gonstr.  Go.  v.  Rich- 
mond, N.  I.  &  B.  R.  Co.  (1896)  34 
L.R.A.  625,  15  C.  C.  A.  289,  31  U.  S. 
App.  704,  68  Fed.  105. 

In  another  case  it  was  held  that  an 
attorney  not  in  regular,  continuous 
service  was  not  an  "employee"  under  a 
statute  preferring  "clerics,  servants,  and 
employees."  Lewis  v.  Fisher  (1894)  80 
Md.  139,  26  L.E.A.  278,  45  Am.  St.  Rep. 
327,  30  Atl.  608. 

The  following  decisions  regarding  at- 
torneys, although  they  are  not  strictly 
speaking,  in  point,  may  also  be  referred 
to  in  connection  with  the  above  cases: 

The  term  "wages  of  employees,"  in  an 
order  requiring  a  railroad  receiver  to 
pay  such  wages,  does  not  include  serv- 
ices of  counsel  employed  for  special 
purpose.  Louisville,  E.  &  St.  L.  R.  Co. 
V.  Wilson  (3891)  138  U.  S.  501,  34  L. 
ed.   1023,   11   Sup.  Rep.  405. 

An  attorney  is  not  a  "servant"  or 
"employee,"  nor  are  the  fees  due  to 
him  for  special  services  "wages"  or 
"salary,"  within  a  statute  according  a 
preference  to  "wages  or  salaries  to 
clerks,  servants,  or  employees."  Lewis 
V.  Fisher  (1894)  80  Md.  139,  26  L.R.A. 
278,  45  Am.  St.  Rep.  327,  30  Atl.  608. 

A  lawyer  employed  by  a  railroad 
company  at  a  fixed  salary  per  month  is 
within  an  order  directing  the  payment 
of  wages  due  to  "employees"  for  labor 
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and   services.     Finance   Co.  v.   Charles- 
ion,  C.  &  C.  R.  Co.  (1892)  52  Fed.  526. 

A  claim  of  counsel  for  professional 
services  rendered  to  a  railroad  company 
19  v^ithin  an  order  appointing  a  re- 
ceiver directing  him  to  pay  debts  "ow- 
ing to  laborers  and  employees"  of  the 
company  "for  labor  and  services." 
Gurney  v.  Atlantic  d  G.  W.  R.  Co. 
(1874)  58  N.  Y.  358,  reversing  (1873) 
2  Thomp.  &  C.  446  (cases  involving 
liability  to  stockholders  referred  to, 
arguendo ) . 

That  a  person  who  lets  out  the  serv- 
ices of  another  is  not  a  "clerk"  within 
the  meaning  of  the  provision  regarding 
privileges  in  the  Louisiana  Code  was 
held  in  Guion  v.  Brown  (1851)  6  La. 
Ann.  112. 

The  same  rule  has  been  made  with 
regard  to  a  man  employed  to  sell  goods, 
under  a  contract  which  provided  that 
he  was  to  receive  half  the  profits  and 
bear  half  the  losses  of  the  business. 
Brierre  v.  Their  Creditors  (1891)  43 
La.  Ann.  423,  9  So.  640. 

(b)  Statutes  making  indiv'idual  stoclc- 
holders  individually  liable  for  labor 
debts. — For  cases  in  which  it  was  de- 
clared that  contractors  are  not  within 
the  scope  of  these  statutes,  see  Peck  v. 
Miller  (1878)  39  Mich.  594;  Taylor  v. 
Manwaring  (1882)  48  Mich.  171,  12 
N.  W.  28;  Boutwell  v.  Townsend  (1860) 
37  Barb.  205;  Go-ffin  v.  Reynolds  (1868) 
37  N.  Y.  640;  Moyer  v.  Pennsylvania 
Slate  Co.  (1872)  71  Pa.  293  (decided 
on  the  ground  of  a  strict  construction 
of  the  words,  "mechanics,  workmen, 
and  laborers.") 

In  Aikin  v.  Wasson  (1862)  24  N.  Y. 
482,  the  court,  in  discussing  the  im- 
port of  the  words  "laborers  and  serv- 
ants," as  used  in  the  New  York  railroad 
act,  1850  §  10,  said:  "It  is  obvious 
from  the  nature  and  terms  of  this  and 
other  provisions  of  the  act,  as  well  as 
from  a  general  policy  indicated  by  anal- 
ogous statutes,  that  the  legislature  in- 
tended to  throw  a  special  protection 
around  that  class  of  persons  who  should 
actually  perform  the  manual  labor  of 
the  company.  To  accomplish  this  de- 
sign, it  is  not  necessary  that  the  words 
'laborers  and  servants'  should  receive 
their  broadest  interpretation.  Indeed, 
such  a  construction  would  scarcely  har- 
monize with  the  general  scope  and  ob- 
ject of  this  and  similar  acts.  In  some 
very  extended  sense,  the  directors  and 
other  principal  officers  of  the  corpora- 


tion may  be  considered  as  its  agents 
and  servants,  and  yet  no  one,  I  appre- 
hend, would  contend  that  the  provision 
was  intended  for  their  benefit.  The 
word  'servants'  is  qualified  and  to  some 
extent  limited  in  its  meaning,  by  its- 
association  with  the  word  'laborers,' 
according  to  the  familiar  maxim,  nos- 
citur  a  sociis.  It  clearly  would  not  in- 
clude everyone  who  Should  perform 
any  service  in  any  form  for  the  com- 
pany. Such  a  construction  is  repelled,- 
not  only  by  the  apparent  reason  for  the 
enactment,  but  by  the  language  used, 
which  would  naturally  have  been  far 
more  general  if  such  had  been  its  ob- 
ject." 

(c)  Statutes  making  principal  em- 
ployers liable  for  the  mages  of  the 
employees  of  contractors. — In  Chicago 
&  N.  E.  R.  Co.  V.  Sturgis  (1880)  44 
Mich.  538,  7  N.  W.  213,  and  Martin 
V.  Michigan  &  0.  R.  Co.  (1886)  02 
Mich.  458,  29  N.  W.  40,  contractors  and 
subcontractors  were  held  not  to  be 
"laborers"  within  the  meaning  of  a 
statute  of  this  description. 

In  Maine  it  has  been  held  that  such 
a  statute  does  not  apply  to  the  person- 
al labor  of  a  subcontractor  who  has 
worked  with  the  crew  employed  by  him 
upon  a  section  of  a  railroad  which  he 
has  contracted  to  build.  Rogers  v.  Dex- 
ter &  P.  R.  Co.  (1893)  85  Me.  372,  21 
L.R.A.  528,  27  Atl.  257  (Rev.  Stat, 
chap.  51,  §  141). 

That  the  term  "laborer"  could  not  be 
construed  as  designating  one  who  con- 
tracted for  and  furnished  the  labor  and 
services  of  others,  or  one  who  contract- 
ed for  and  furnished  one  or  more  teams 
for  work,  whether  with  or  without  hia 
own  services,  was  held  in  Baloh  v.  New 
York  &  0.  M.  R.  Co.  (1871)  46  N.  Y. 
521  (railroad  act.  Laws  1850,  chap.  140, 
§  12).  That  decision  was  followed  in 
Mann  v.  Bwrt  (1886)  35  Kan.  11,  10 
Pac.  95  (Laws  1872,  chap.  136)  ;  Groves 
v.  Kansas  City,  St.  J.  <£  C.  B.  R.  Co. 
(1874)   57  Mo.  304. 

In  Atcherson  v.  Troy  &  B.  R.  Co. 
(1856)  X  Abb.  App.  Dec.  13,  6  Abb.  Pr. 
N.  S.  329,  the  court  observed:  "The 
whole  object  manifestly  was  to  protect 
a  class  of  day  laborers  upon  works  of 
this  description  who  depended  mainly 
upon  their  own  labor  and  payments  at 
short  intervals,  against  the  failures  and 
frauds  of  contractors  by  whom  they 
were    employed';     and    not    those    who 
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might,  for  convenience  or  profit,  employ 
the   labor   of  others." 

A  subcontractor  was  held  to  be  with- 
in the  purview  of  Mass.  Stat,  of  1873, 
chap.  353,  by  which  a  right  of  action 
against  the  owner  of  a  railroad  is  givun 
to  "any  person  to  whom  a  debt  is  due 
for  labor  performed  ...  by  virtue 
of  an  agreement  with  the  owner  .  .  . 
or  with  any  person  having  authority 
from  or  rightfully  acting  for  such  own- 
er in  procuring  or  furnishing  such  la- 
bor." Hart  V.  Boston,  R.  B.  ct  L.  R.  Co. 
(1877)  121  Mass.  510.  But  by  Rev. 
Laws  1902,  §  164  (Pub.  Stat.  112,  § 
143),  it  is  provided  that  no  person  who 
has  contracted  to  construct  the  whole 
or  a  specific  part  of  the  railroad  shall 
have   a   right  of   action. 

A  subcontractor  is  also  deemed  to  be 
within  the  scope  of  the  term  "work- 
man," as  used  in  the  New  South  Wales 
act.  Ex  parte  Walker  ( 1885 )  2  W.  N. 
112. 

(d)  Statutes  exempting  ioa.ges  from 
attachment. — It  has  been  laid  down 
that  the  "wages  of  laborers"  which  are 
protected  by  the  Pennsylvania  statute 
are  the  earnings  which  a  laborer  ac- 
quires by  his  personal  toil,  and  not  the 
profits  which  a  contractor  deserves 
from  the  labor  of  others.  Smith  v. 
Brooke  (1865)  49  Pa.  147.  This  state- 
ment does  not  cover  cases  in  which  a 
single  person  works  in  the  capacity  of 
an  independent  contractor.  But  the 
earlier  decisions  on  the  subject  seem  to 
indicate  that  remuneration  earned  un- 
der such  circumstances  is  deemed  to  be 
exempt.  In  Heelner  v.  Ch-ave  ( 1847 ) 
5  Pa.  115,  it  was  laid  down  generally 
that  the  price  of  work  done  by  a  person 
■who  took  an  "occasional  contract"  was 
not  within  the  statute.  But  the  actual 
scope  of  the  decision  is  shown  by  Penn- 
sylvania Coal  Go.  V.  Costello  (1859) 
33  Pa.  241,  15  Mor.  Min.  Rep.  47,  where 
the  statute  was  held  to  protect  the  re- 
muneration accruing  for  the  personal 
labor  of  the  miner  who  mined  coal  at  a 
certain  price  per  ton,  and  employed  an- 
otheT  laborer  to  assist  him  at  so  much 
per  diem.  Apparently  the  employee  in 
this  instance  was  viewed  as  an  inde- 
pendent contractor.  At  all  events,  the 
report  does  not  show  that  he  was  under 
the  control  of  the  employer  in  the  same 
sense  as  a  servant. 

In  Schwacke  v.  Langton  (1878)  12 
Phila.  402,  it  was  held  that  the  money 
the    debtor    earned    by    carrying    on    a 


school    with    the    assistance    of    other 
teachers  was  not  exempt. 

In  Heard  v.  Crum  (1895)  73  Miss. 
157,  55  Am.  St.  Rep.  520,  18  So.  934,  the 
stipulated  compensation  of  a  person 
who  had  contracted  to  build  a  house- 
by  the  labor  of  himself  and  his  employ- 
ees was  denied  to  be  "wages  of  a  la- 
borer." 

That  a  person  who  manufactures  a 
pair  of  boots  upon  another's  order  is 
not  within  a  statute  which  covers 
claims  "for  clerks,'  laborers,'  or  me- 
chanics' wages,"  was  held  in  Fox  v.  ilc- 
Clay  (1896)  48  Neb.  820,  67  N.  W.  888. 

That  claim  for  services  as  a  physi- 
cian is  not  a  "claim  for  labor,"  within 
§  5  of  a,  homestead  act,  which  provides 
that  the  exemption  shall  not  extend  to- 
"any  claim  for  labor  less  than  $100," 
was  held  in  Weymouth  v.  Sanborn- 
(1861)   43  N.  H.  171,  80  Am.  Dec.  144. 

That  an  attending  physician  is  not  a 
"laborer  or  servant,"  nor  his  compen- 
sation "wages,"  within  the  meaning 
of  a  statute  which  covers  the  "wages 
of  any  laborer  or  servant,"  was  held 
in  Magers  v.  Dunlap  (1890)  39  HI. 
App.  618. 

In  Tatum  v.  Zachry  (1891)  86  Ga. 
573,  12  S.  E.  940,  it  was  held  that  a 
blacksmith  in  business  on  his  own  ac- 
count was  not  within  the  description,, 
"journeymen,  mechanics,  and  day  la- 
borers." 

Compare  also  Whitcomi  v.  Reid 
(1856)  31  Miss.  567,  66  Am.  Dec.  579, 
where  it  was  held  that  a  dentist  was 
not  within  the  purview  of  a  statute  ex- 
empting the  tools  of  a  mechanic  which 
are  necessary  for  carrying  on  his  trade. 

(e)  Statutes  permitting  claims  for 
wages  to  be  enforced  against  exempt 
property.— -In  one  case  it  was  laid  down 
that  the  words  "claims  for  labor"  do 
not  cover  the  professional  services  of  a 
physician.  Weymouth  v.  Sanborn- 
(1861)  43  N.  H.  171,  80  Am.  Dec.  144.. 
The  court  said :  "The  term  'laborer' 
is  ordinarily  employed  to  denote  one- 
who  subsists  by  physical  toil,  in  dis- 
tinction from  one  who  subsists  by  pro- 
fessional skill.  The  exception  of  claims 
for  labor  [in  the  act  exempting  home- 
steads] would  not,  therefore,  ordinarily 
be  understood  to  embrace  the  services 
of  the  clergyman,  physician,  lawyer, 
commission  merchant,  or  salaried  ofli- 
cer,  agent,  railroad  and  other  contract- 
ors, but  would  be  confined  to  claims 
arising  out  of  services   where   physical 
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toil  was  the  main  ingredient,  althougli 
directed  and  made  more  valuable  by 
mechanical  skill." 

In  another  case  it  was  held  that  a 
2ierson  who  had  contracted  to  make  and 
burn  bricks  for  a  certain  price  per 
thousand,  engaging  all  the  employees 
required,  keeping  in  repair  and  oiling 
the  machinery,  and  feeding  a  team  fur- 
nished by  the  contraetee,  was  not  a 
"laborer."  Henderson  v.  Nott  (1893) 
36  Neb.  154,  38  Am.  St.  Rep.  720,  54 
N.  W.  87. 

On  the  other  hand,  the  phrase  "debts 
for  labor"  has  been  held  to  cover  the 
remuneration  of  an  attorney  for  serv- 
ices in  having  a  homestead  set  apart, 
and  in  maintaining  the  application 
against  the  attacks  of  creditors.  Stro- 
hecker  v.  Irvine  (1886)  76  Ga.  639,  2 
Am.  St.  Rep.  62.  The  latter  decision  is 
obviously  opposed  to  the  general  cur- 
rent of  authority,  as  indicated  by  the 
•cases  cited  passim  in  this  note.  It  also 
runs  counter  to  the  theory  accepted  by 
nearly  all  the  authorities,  that  the  word 
"labor,"  when  used  in  a,  statutory  pro- 
vision, is  always  to  be  taken  as  im- 
porting "manual  labor,"  unless  it  is 
qualified  by  some  word  in  the  context 
from  which  the  intention  of  the  legis- 
lature to  enlarge  its  ordinary  scope  can 
reasonably  be  inferred.  But  from  the 
cases  cited  in  §  1962,  ante,  it  is  mani- 
fest that  this  word,  as  used  in  statutes 
which  have  a  relation  to  exemption 
rights,  has  been  construed  far  more 
liberally,  not  to  say  loosely,  in  Geor- 
gia than  in  any  other  state. 

(f)  Truck  acts  amd  other  statutes  of 
a  similar  type. — See  §  1973,  notes  8,  9, 
post. 

(g)  Statutes  regulating  the  hours  of 
W(/rk. — In  Billingsley  v.  Marshall  Coun- 
ty (1897)  5  Kan.  App.  435,  49  Pac.  329, 
a  contractor  was  held  not  to  be  within 
the  descriptive  terms,  "laborers,  work- 
men, mechanics,  or  other  person." 

(h)  Statutes  requiring  the  payment 
of  wages  at  certain  intervals. — One  em- 
ployed by  a  corporation  to  cut  mer- 
chantable timber,  under  a  contract 
which  provides  for  settlement  each 
month,  but  for  the  retention  of  25  per 
cent  of  the  amount  due,  not  exceeding  a, 
specified  sum,  as  a  security  for  the  sat- 
isfactory completion  of  the  job,  was 
held  not  to  be  an  "employee,"  within  a 
local  statute  providing  for  the  appoint- 
ment of  a  receiver  of  any  corporation 
in  a  certain  county  which  neglects  or 
refuses   to   pay    its    employees   for   the 


space  of  thirty  days.  Clark  v.  Renniii- 
ger  (1899)  89  Md.  66,  44  L.R.A.  413, 
42  Atl.  928  (Md.  Acts  of  1878,  chap. 
108). 

(i)  Statutes  providing  summary 
remedies,  as  between  certain  classes  of 
employers  and  employees. — In  the  fol- 
lowing cases  the  inapplicability  of  the 
earlier  English  master  and  servant  acts 
to  the  employees  in  question  was  af- 
firmed: Reg  V.  Johnson  (1839)  9  L.  J. 
Mag.  Cas.  N.  S.  27,  7  Dowl.  P.  C.  702, 
3  Jur.  481  (contract  to  print  certain 
pieces  of  woolen  cotton  goods)  ;  Hardy 
V.  Ryle  (1829)  9  Barn.  &  C.  603,  4 
Moody  &  R.  295,  7  L.  J.  Mag.  Cas.  N. 
S.  118  (weaver  contracting  to  weave 
certain  goods)  ;  Lancaster  v.  Greaves 
(1829)  9  Barn.  &  C.  628,  7  L.  J.  Mag. 
Cas.  N.  S.  116  (person  contracting  to 
build  a  structure  for  a  certain  price 
and   within   a   certain   time)  ; 

Bramwell  v.  Penneok  ( 1827 )  1  Mann. 
&  R.  409,  7  Barn.  &  C.  536,  6  L.  J. 
Mag.  Cas.  N.  S.  47  (man  employed  to 
keep  possession  of  goods  seized  under 
a  fi.  fa.,  not  entitled  to  proceed  under 
20  Geo.  II.,  chap.  19). 

In  Rex  V.  Haywood  (1813)  1  Maule 
&  S.  624,  where  a  special  act  relating  to 
the  settlement  of  disputes  between  cer- 
tain classes  of  manufacturers  was  held 
not  to  be  applicable  to  demands  against 
one  of  those  manufacturers  by  the  own- 
er of  another  establishment,  for  work 
done  in  relation  to  the  articles  manu- 
factured. 

That  persons  who  manufactured  ci- 
gars by  the  lots,  and  whose  obligation 
to  continue  work  was  restricted  to  the 
period  required  for  the  completion  of  a 
given  lot,  were  not  within  the  by-law  of 
the  city  of  Montreal  (see  §  1969,  ante). 
Younglieart  v.  Chow  (1901)  7  R.  de  J. 
274. 

In  Dalison  v.  Hamfel  (1910)  12 
West.  Australian  L.  R.  152,  in  an 
action  for  wages  under  the  masters  and 
servants  acts  1892,  it  was  held  that  the 
claim  was  barred  on  the  merits,  as 
plaintiff  was  an  independent  contractor, 
not  a  servant. 

( j )  Statutes  relative  to  employers' 
liability  for  injuries  received  by  serv- 
a.nts. — A  contractor  for  a  lump  sum, 
whose  tender  is  for  labor  and  tools,  but 
who  is  not  to  supply  any  materials,  is 
not  within  the  English  workmen's  com- 
pensation act  of  1897.  Sim,mons  v. 
Faulds  (1901)  17  Times  L.  R.  (C.  A.) 
352,  65  J.  P.  371. 

The  general  rule  in  the  text  is  also 


§  1973J 


EMPLOYEES  TO  WHOM  THE  STATUTES  APPLY. 


6133 


1973.  Circumstances  bearing  upon  the  nature  of  the  relation  between 
the  parties  in  question.— a.  Generally. — If  the  evidence  shows  that 
the  claimant  was  under  the  control  of  his  employer  in  respect  of  the 
details  of  the  stipulated  work,  he  is  not  excluded  from  the  operation 
of  these  statutes,  although  he  may  have  fiirnished  at  his  own  ex- 
pense the  instrumentalities  necessary  for  the  performance  of  that 
work;     or  may  have  been  paid  according  to  the  quantity  of  work 


illustrated  by  Vamplew  v.  Parkgate 
Iron  &  Steel  Go.  [1903]  1  K.  B.  851, 
72  L.  J.  K.  B.  N.  S.  575,  67  J.  P.  417, 
51  Week.  Rep.  691,  88  L.  T.  N.  S.  756, 
19  Times  L.  R.  421.  See  also  M'Gregor 
y.  Dwnsken  (1899)  1  Sc.  Sess.  Cas.  5th 
series,  536,  36  Scot.  L.  R.  393,  6  Scot.  L. 
T.  308,  a  ease  of  a  small  contractor. 

A  laborer  who,  with  several  others, 
enters  into  a  contract  with  a  quarry- 
man  to  remove  the  surface  earth  from  a 
new  part  of  the  quarry,  at  so  much  per 
cubic  yard,  and  who  exercises  full  con- 
trol over  the  work,  and  is  not  tied  down 
to  hours,  is  an  independent  contractor; 
and  his  wife  is  not  entitled  to  compen- 
sation for  injuries  which  he  received 
resulting  in  his  death.  Hayden  v.  Dich 
(1902)  6  Sc.  Sess.  Cas.  5th  series,  150, 
40  Scot.  L.  R.  95,  10  Scot.  L.  T.  380. 

The  owner  of  a  horse,  who  contracts, 
when  required,  to  drag  logs  from  one 
place  to  another,  for  which  he  is  paid 
at  a  certain  rate  per  day,  and  whose 
share  of  the  work  is  confined  to  leading 
the  horse,  which  he  might  do  by  means 
of  a  substitute,  there  being  no  contract 
that  he  should  perform  the  work  per- 
sonally, is  not  a  "workman."  Clusholm 
V.  Walker  [1909]  S.  C.  31,  46  Scot.  L. 
R.  24.  Paterson  v.  hockhart  (1905)  7 
E.  954,  42  Scot.  L.  R.  24,  distinguished. 

The  licensed  driver  of  a  taxicab  who 
pays  a  certain  per  cent  of  the  earnings 
to  the  owner  is  a  bailee,  and  not  a 
workman.  Smith  v.  General  Motor  Cab 
Go.  [1911]  A.  C.  188,  SO  L.  J.  K.  B. 
N.  S.  839,  105  L.  T.  N.  S.  113,  27  Times 
L.  R.  370,  55  Sol.  Jo.  439,  4  B.  W. 
Comp.   Cas.  249. 

See  also  StvMrt  v.  Evans  (1883)  49 
L.  T.  N.  S.  138,  31  Week.  Rep.  706,  § 
1973,  note  10  (a  case  decided  with  ref- 
erence to  the  employers'  liability  act 
1880). 

But  the  mere  fact  that  a  man  works 
by  the  piece  is  not  sufficient  to  exclude 
him  from  the  benefits  of  the  compensa- 
tion act. 


A  finding  that  the  injured  person, 
was  a  "workman"  is  justifiable,  where 
he  was  employed  in  a  quarry  under  an 
agreement  that  he  should  be  paid  so 
much  for  every  ton  he  got  out,  and  the 
tools  were  found  for  him,  and  lie  used 
to  hire  and  discharge  the  men  who 
worked  under  him.  Evans  v.  Penweyllt 
Dinas  Silica  Brick  Co.  (1901)  18  Times. 
L.  R.  (C.  A.)   58. 

And  where  he  was  one  of  a  squad  of 
mechanics  who  were  paid  by  the  piece, 
for  work  on  a  vessel  under  construction, 
but  were  bound  to  work  continuously 
all  the  working  hours  recognized  in  the 
yard,  were  supervised  generally  by  the 
foreman  of  the  employer,  and  were  sub- 
ject to  printed  rules  and  regulations  "to 
be  observed  by  the  workmen  in  the  em- 
ployment" of  shipbuilders.  M'Cready 
V.  Dunlop  (1900)  2  Sc.  Sess.  Cas.  5th 
series,  1027,  37  Scot.  L.  R.  779,  8  Scot. 
L.  T.  91. 

A  man  engaged  to  quarry,  from  a 
quarry  on  an  estate,  stone  blocks  for 
wire  fences  and  farm  buildings  to  meet 
estate  requirements,  in  such  quantities, 
as  the  factor  should  direct,  who  was. 
paid  by  the  day,  and  who  might  em- 
ploy assistants,  to  be  paid  through  liini 
at  the  same  rate,  and  whose  tools  were 
supplied  partly  by  himself  and  partly 
by  the  estate,  and  who  was  told  wliere 
he  was  to  work,  but  was  free  to  choose 
the  part  of  the  quarry  where  the  exca- 
vation was  to  be  made, — was  a  servant 
or  workman  in  the  sense  of  the  act. 
Paterson  v.  hockhart  (1906)  7  Sc.  Sess.. 
Cas.  5th  series,  954. 

A  stonebreaker  engaged  by  a  con- 
tractor to  break  stones  for  road  metal 
at  a  certain  rate  per  cubic  yard  of 
metal  broken,  and  subject  to  the  orders 
of  the  contractor,  and  to  dismissal  by 
him,  is  a  "workman."  Doharty  v.  Boyd 
[1909]   S.  C.  87,  46  Scot.  L.  R.  71.  ' 

1 A  drayman  who  furnished  his  own 
team,  but  worked  for  a  corporation 
regularly,    and    almost   constantly    and 
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performed  by  liini ;  ^  or  may  have  received  his  remuneration,  vs^holly 
■or  partially^  in  the  form  of  a  share  of  the  gross  or  net  profits  of  the 


exclusively,  and  was  entirely  under  its 
oontrol  as  to  all  matters  witliin  the 
-,vope  of  the  employment,  was  held  to  be 
a  laborer  within  §  63  of  the  New  Jersey 
corporation  act.  Waison  v.  Watson 
Mfg.  Go.  (1879)  30  N.  J.  Eq.  588  (see 
§  1647,  b,  ante) . 

See  also  Mohr  v.  Clark  (1888)  3 
Wash.  Terr.  440,  19  Pac.  28,  note  14, 
infra. 

2  In  Re  Allsop  (1875)  32  L.  T.  N.  S. 
433,  a  miner  employed  to  get  ironstone 
out  of  a  mine,  for  which  he  was  paid  by 
the  yard  or  ton,  had  under  him,  to  as- 
sist in  the  work,  other  men  for  whose 
\vages  he  alone  was  responsible,  but  he 
was  bound  to  conform  to  the  regula- 
tions in  force  at  the  time,  by  which  he 
was  obliged  to  work  a  stated  number  of 
hours  per  day,  and  was  subject  to  be 
dismissed  at  a  moment's  notice  for  mis- 
conduct, and  could  not  leave  or  absent 
himself  without  the  consent  of  the  man- 
ager. Held,  that  he  was  entitled  to  a 
preference  as  a  servant  under  §  32  of 
the  English  bankruptcy  act  of  1869. 
This  decision  overrules  an  earlier  one, 
rendered  with  reference  to  the  bank- 
ruptcy act  of  1825,  in  which  the  claim 
of  a  person  employed  on  a  piecework 
footing  was  rejected.  Ex  parte  GrelUer 
(1831)  Mont.  Bankr.  Cas.  264,  revers- 
ing Mont.  &  M'Arth.  45.  This  case  was 
followed  in  two  of  the  Australian  prov- 
inces, with  relation  to  statutes  which 
did  not  expressly  include  persons  work- 
ing by  the  piece.  Re  Murray  ( 1874 ; 
Victoria)  5  Austr.  J.  R.  3  (insolvency 
act  1871,  §  113);  Re  Whittell  (1848') 
Legge  Rep.  (New  South  Wales)  441 
(insolvency  act  1842).  Both  of  these 
cases,  it  will  be  observed,  antedated  the 
decision   in  Re  Allsop,  supra. 

In  Re  Bailey  (1854)  3  El.  &  Bl.  607, 
23  L.  J.  Mag.  Cas.  N.  S.  161,  the  term 
^'artificer,"  as  used  in  the  master  and 
servant  act,  4  Geo.  IV.  was  held  to  be 
applicable  to  a  man  who  had  agreed  to 
serve  as  a  collier,  subject  to  termination 
of  the  employment  at  a  month's  notice; 
wages  to  be  so  much  per  ton  of  coals; 
obligation  to  serve  personally.  A  work- 
ing tailor  engaged  to  make  clothes,  each 
garment  to  be  paid  for  according  to  a 
price  list,  was  also  held  to  be  an  "arti- 
ficer" within  the  same  enactment,  chap. 
34,   §   3.     Ex  parte   Gordon    (1855)    25 


L.  J.  Mag.  tas.  N.  S.  12,  1  Jur.  N.  S. 
683,  3  Week.  Rep.  568  (convicted  for 
failure  to  finish  a  piece  of  work  wliich 
he  had  begun). 

A  finding  that  the  injured  person  was 
a  "workman"  within  the  English  em^ 
ployers'  liability  act  1880  was  held  to 
be  justifiable,  where  he  was  employed 
in  a  quarry  under  an  agreement  that  he 
should  be  paid  so  much  for  every  ton 
he  got  out,  and  the  tools  were  found  for 
him,  and  he  used  to  hire  and  discharge 
the  men  who  worked  under  him.  Evans 
V.  Penwyllt  Dinas  Silicia  Brick  Co. 
(1901)    18    Times   L.    R.    (C.   A.)    58; 

A  similar  decision  was  rendered  in 
a.  Scotch  case  where  the  injured  person 
was  one  of  a  squad  of  mechanics  w'lo 
were  paid  by  the  piece,  for  work  on  a 
vessel  under  construction,  but  were 
bound  to  work  continuously  all  tlie 
working  hours  recognized  in  the  yard, 
were  supervised  generally  by  the  fore- 
man of  the  employer,  and  were  subject 
to  printed  rules  and  regulations  "to  be 
observed  by  the  workmen  in  the  employ- 
ment" of  shipbuilders.  M'Cready  v. 
Dunlop  (1900)  2  Sc.  Sesa.  Cas.  r,th 
series,  1027,  37  Scot.  L.  R.  779,  8  Scot. 
L.  T.  91. 

In  McElmwry  v.  Turner  (1890)  80 
Ga.  215,  12  S.  E.  359,  where,  under  the 
contract  between  landlord  and  a  "crop- 
per," the  landlord  furnished  the  land, 
stock,  etc.,  and  the  "cropper"  the  labor, 
for  making  the  crop  of  a  year,  which 
crop  was  to  be  controlled  by  the  land- 
lord until  after  the  rent  and  advances 
were  paid,  and  then  to  be  equally  di- 
vided between  them,  it  was  held  that 
the  "cropper"  was  entitled,  after  the 
payment  of  the  rent  and  advances,  to 
foreclose  her  special  laborer's  lien  for 
the  balance  due  her.  The  ratio  de- 
cidendi was  that  the  "cropper's"  share 
of  the  crop  was  in  the  nature  of  wages, 
and  that  the  claimant  was  a  servant, 
not  an  independent  contractor.  For 
other  cases  bearing  upon  the  relation- 
ship between  "croppers"  and  their  land- 
lords, see  §  77  a,  ante. 

For  another  case  in  which  it  was  held 
that  a  man  who  raises  a  crop  on  shares 
is  entitled  to  a  lien  as  a  laborer,  see 
Burgie   v.   Davis    (1879)    34  Ark.    179. 

In  the  following  cases  the  rule  stated 
in  the  text  was  either  expressly  affirmed. 
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business  or  enterprise  to  which  the  contract  of  employment  has  refer- 
ence ;  ^  or  in  the  form  of  a  commission  on  the  value  of  the  trans- 
actions consummated  by  him  in  the  capacity  of  an  agent  dealing 
with  third  persons ;  *  or  may  have  lent  money  to  the  alleged  employer 


or,  having  regard  to  the  facts,  must 
have  been  taken  for  granted ;  Lowther 
V.  Radnor  (1806)  8  East,  113;  Prather 
V.  Pantone  (1906)  125  Ga.  808,  54  S. 
E.  (U)3;  Littlefield  v.  Morrill  (1903)  97 
Mp.  505,  94  Am.  St.  Eep.  513,  54  Atl. 
llDii;  Adcock  V.  Smith  (1896)  97  Tenn. 
373.  50  Am.  St.  Rep.  810,  37  S.  W.  91; 
Th-ui/cr  V.  Uann  (1848)  2  Cush.  371; 
Hopkins  v.  Cromwell  (1903)  89  App. 
Div.  481,  85  N.  Y.  Supp.  839;  O'Brien 
V.  Hamilton  (1878)  12  Phila.  387;  Car- 
lisle V.  Brogden  (1874)  1  New  Zealand 
Amer.  Jur.  Ct.  Rep.  169;  Guian  v.  Pell 
(1874)  1  New  Zealand  and  Jur.  Rep. 
S.  C.  91  :  and  several  of  the  decisions 
wliioh  are  cited  in  notes  8-13,  infra. 

Tn  Re  Hollyoak  (1887)  35  Week.  Rep. 
396.  a  man  who  formerly  acted  for  the 
bankrupt  as  general  foreman  of  a  briek- 
ys.\(iL  entered  into  an  agreement  with 
him  by  which  he  undertook  to  manufac- 
ture bricks  by  piecework,  receiving  so 
much  per  thousand  for  the  bricks  pro- 
duced, out  of  which  the  wages  of  the 
men  who  worked  under  him  were  to  be 
paid.  It  was  shown  further  that  the 
bankrupt  had  paid  the  workmen  who 
did  certain  parts  of  the  work,  and  that 
the  claimant  continued  to  act  as  gen- 
eral manager  of  the  brickworks,  and 
that  he  was  liable  to  be  discharged  at 
a  week's  notice  by  the  bankrupt,  who 
had  also  the  right  to  discharge  and 
enpage  all  the  men  working  under  the 
contract,  and  to  make  alterations  in 
the  rate  paid  per  thousand  for  the 
■bricks.  Held,  that  he  was  within  the 
description,  "laborers  or  workmen,"  in 
§  40  of  the  English  bankruptcy  act  of 
18S3.  which,  by  its  express  terms,  is 
applicable  to  the  remuneration  of  em- 
plovees  paid  by  the  piece. 

That  a  person  employed  under  a 
written  contract,  to  work  at  his  trade, 
whether  it  be  for  the  entire  undertak- 
ing, or  by  the  piece,  or  according  to  the 
quantity, — for  example,  at  so  much  a 
thousand, — falls  within  the  purview  of 
the  by-law  of  the  city  of  Montreal 
which"  provides  summary  remedies  as 
between  master  and  servants,  was  held 
in  Dinelle  v.  Gaiithier   (1887)   Montreal 


L.  Rep.  3  S.  C.  134  (employee  not  mere- 
ly  an  independent  contractor ) . 

That  a  Journeyman  shoemaker,  en- 
gaged to  make  shoes  at  so  much  a  doz- 
en, was  within  that  by-law,  was  held  in 
Gagnier  v.  De  Montigny  (1890)  Mon- 
treal L.  Rep.  7  S.  C.  19.  14  Legal  News 
(L.   C.)    35. 

8  The  immateriality  of  this  circum- 
stance seems  to  be  a  necessary  deduc- 
tion from  the  general  rule  laid  down  in 
§  68,  ante. 

In  Ex  parte  Hiclcin  (1850)  3  De  G. 
&  S.  662,  14  Jur.  405,  19  L.  J.  Bankr. 
N.  S.  8,  it  was  held  that  the  claimant, 
a  bookkeeper  and  cashier,  was  entitled 
to  a  preference  under  the  English  bank- 
ruptcy act,  the  ratio  decidendi  being 
that  lie  was  not  a  partner,  although  he 
had  been  performing  services  for  sever- 
al years  before  any  definite  agreement 
as  to  a  salary  of  a  specific  amount  was 
made,  and  the  evidence  showed  that 
the  reason  why  such  an  agreement  had 
not  previously  been  made  was  that  the 
employer  was  engaged  in  making  ex- 
periments in  a  certain  manufacture, 
from  which  he  hoped  to  derive  a  con- 
siderable fortune,  out  of  which  the 
claimant  was  to  be  paid  for  his  serv- 
ices. But  it  was  also  proved  that  he 
had  done  his  work  in  consideration  of 
an  anticipated  salary,  and  was  not 
looking  for  his  remuneration  solely  to 
the  profits  of  the  business. 

4  A  stuff  presser  or  stuff  finisher  of 
Italian  goods,  working  at  weekly  wages 
and  a  commission,  besides  superintend- 
ing other  servants,  was  held  liable,  as 
an  "artificer"  for  a  breach  of  contract 
under  Stat.  Geo.  IV.,  chap.  34,  §  3. 
Whiteley  v.  Arndtage  (1864)  13  Week. 
Rep.  144. 

In  Bamberger  v.  Marcus  (1893)  157 
Pa.  133.  37  Am.  St.  Rep.  719,  27  Atl. 
681,  the  meaning  of  the  act  of  Apr. 
15,  1895,  which  provides  "that  the 
wages  of  any  laborer  or  the  salary  of 
any  person  in  public  or  private  em- 
ployment shall  not  be  liable  to  attach- 
ment in  the  hands  of  the  employer," 
was  thus  discussed:  "It  was  the  ob- 
vious purpose  of  this  act  to  enable  la- 
borers and  persons  in  public  or  private 
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under  an  arrangement  the  virtual  effect  of  whicli  was  to  render  the 
deht  a  first  charge  upon  the  returns  from  the  given  business ; '  or  may 
have  received  his  wages  from  a  third  person ;  *  or  may  have  had  the 
supervision  of  the  other  employees  engaged  in  similar  work.' 

h.  PerformoDice  of  stipulated  work  wholly  or  partially  with  the 
assistance  of  others. — The  effect  of  several  cases  decided  under  the 
English  truck  acts  is  that  an  employee  whose  contract  obligates  him 
to  perform  labor  in  person  is  an  "artificer,"  although  he  may  have 
been  at  liberty  to  hire,  and  actually  did  hire,  workmen  to  assist 
him ; '  but  that  an  employee  who  is  not  under  such  an  obligation  is 


employment  to  receive  from  their  em- 
ployers compensation  for  their  personal 
services  without  hindrance  from  their 
creditors.  The  miner  who  is  paid  by 
the  ton,  the  mechanic  who  is  paid  by 
the  piece,  and  the  clerk  or  salesman 
who  is  paid  by  commissions  on  his 
sales,  are  as  much  within  its  protection 
as  if  they  were  paid  by  the  day,  week, 
month,  or  year.  A  wholesale  merchant 
employes  two  persons  to  travel  over  the 
countrj'  and  obtain  from  the  retail 
dealers  orders  for  his  goods;  to  one 
of  them  he  pays  a  certain  sum  per 
month,  and  to  the  other  he  pays  com- 
missions on  the  amount  of  orders  tak- 
en. These  commissions  are  as  clearly 
compensation  of  the  employees  for  per- 
sonal services  in  the  interest  and  for 
the  benefit  of  the  employer  as  the 
monthly  stipend  is.  It  is  a  narrow 
construction  of  the  statute  which  al- 
lows the  creditors  of  one  employee  to 
attach  in  the  hands  of  the  employer  the 
commissions  which  constitute  his  com- 
pensation for  personal  services,  and  ex- 
empts from  attachment  in  the  hands  of 
the  same  employer  the  compensation  of 
another  employee  for  like  services.  A 
construction  which  admits  of  such  re- 
sults is  not  warranted  by  a  mere  differ- 
ence in  the  method  of  compensation." 
6  In  Ex  parte  Harris  (184.5)  De  G. 
Bankr.  Cas.  165,  9  Jur.  497,  14  L.  .T. 
Bankr.  N.  S.  26,  a  trader  borrowed  £550 
under  an  agreement  by  which  the  lender 
was  to  become  his  clerk  at  a  salary  of 
£220  a  year.  The  trader  agreed  to  pro- 
duce his  accounts  and  balance  sheets  to 
the  lender,  who  was  to  get  in  the  debts, 
and  alone  to  draw  checks  on  the  bank- 
ing account.  If  the  balance  was  in  the 
trader's  favor  at  any  time,  he  might 
draw  the  amount  of  it.  On  payment 
of   the    loan,    or    on    proceedings   being 


taken  to  recover  it,  the  agreement  was 
to  be  at  an  end.  The  lender  was  to 
have  the  option  of  becoming  a  partner. 
Held,  that  the  lender  was  a  "clerk." 
The  contention  on  the  other  side  was 
that  he  was  merely  a  person  advancing 
capital,  and  that  the  agreement  was 
only  a  mode  of  paying  a  larger  rate  of 
interest. 

ewillett  V.  Boote  (1860)  30  L.  J. 
Mag.  Cas.  N.  S.  6,  6  Hurlst.  &  N.  26, 
3  L.  T.  N.  S.  276  (applicability  of  mas- 
ter and  servant  act  of  4  Geo.  IV.  chap. 
34,  affirmed.) 

1  Stothart  v.  Melton  (1903)  117  Ga. 
460,  43  S.  E.  801. 

i  Floyd  V.  Weaver  (1852)  21  L.  J. 
Q.  B.  N.  S.  151.  It  was  held  that  the 
county  court  judge  was  justified  in 
holding  the  plaintiff  to  be  an  "artifi- 
cer," where  the  evidence  was  that  he 
was  a  collier  employed  to  get  coal  from 
a  mine  at  a  certain  rate  per  ton  on 
the  coal  taken  out  by  him,  that  he  was 
at  liberty  to  employ  other  men  to  as- 
sist him,  and  that  he  was  subject  to  be 
dismissed  or  leave  his  work  at  a 
month's  notice.  Patteson,  J.,  said: 
"The  case  is  not  as  satisfactorily  stat- 
ed as  we  could  wish.  If  the  agreement 
was  that  the  plaintiff  should  work  per- 
sonally, though  he  might  employ  others 
under  liim.  he  was,  I  think,  an  "arti- 
ficer" within  the  meaning  of  the  act 
of  Parliament;  but  if  the  contract  was 
that  the  plaintiff  undertook  a  portion 
of  the  mine  to  gain  coal  by  the  hands 
of  others,  without  being  bound  to  go  to 
it  or  work  at  it  himself,  then  I  should 
say  that  the  case  fell  within  the  prin- 
ciple of  Riley  v.  Warden  (1848)  2 
Exch.  59.  18  t.  J.  Exch.  N.  R.  120." 

This  case  was  followed  in  Bovers  v. 
Lorekirt  (1856)  6  El.  &  Bl.  584,  25  L. 
J.  Q.  B.  N.  S.  371,  2  Jur.  X.  S.  1187, 
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outside  the  purview  of  the  statute,  even  though,  as  a  matter  of  fact, 
he  may  have  taken  part  in  the  work.®     The  criteria  thus  indicated. 


4  Week.  Rep.  600,  where  "butty  men" 
ill  a  coal  mine,  who  were  paid  by  the 
cubic  yard,  and  employed  laborers  to 
assist  them,  but  who  had  to  work  per- 
sonally, and  were  treated  as  workmen, 
were  held  to  be  within  the  act.  In  In- 
grcum  v.  Barnes  (see  following  note), 
the  controlling  element  in  this  case  was 
said  by  Channell,  B.,  to  be  the  fact  that 
the  employee  in  question  was  under  an 
engagement  to  work  personally. 

In  PUlwr  V.  Llynvi  Coal  (&  I.  Co. 
(1869)  L.  R.  4  C.  P.  752,  38  L.  J.  C.  P. 
N.  S.  294,  20  L.  T.  N.  S.  923,  17  Week. 
Rep.  1123,  the  plaintiflF,  a  tinman,  who 
was  employed  by  defendants  to  work, 
either  by  the  day  or  at  fixed  prices, 
upon  materials  furnished  by  the  de- 
fendant, and  required  to  give  his  per- 
sonal services,  was  held  to  be  within 
the  act. 

Bin  Riley  v.  Warden  (1848)  2  Exch. 
59,  it  was  held  that  a  man  who  had 
agreed  to  make  a  railway  cutting  at  so 
much  a  cubic  yard,  and  had  hired  sev- 
eral laborers  to  help  him,  was  not  an 
"artificer."  Parke,  B.,  laid  it  down  that 
the  act  was  "applicable  to  those  persons 
only  who  strictly  contract  as  laborers; 
that  is,  to  such  as  enter  into  a  contract 
to  employ  their  personal  services,  and 
to  receive  payment  for  that  service  in 
wages." 

In  Sharman  v.  Sanders  (1853)  13  C. 
B.  166,  3  Car.  &  K.  298,  22  L.  J.  C.  P. 
(N.  S.)  86,  17  Jur.  N.  S.  765,  1  Week. 
Rep.  152,  the  plaintiff  had  agreed  to 
load,  unload,  and  burn  ironstone  for  the 
defendants,  who  were  to  furnish  the 
carts  and  horses  necessary  for  the  work, 
and  pay  him  every  month  at  the  rate 
of  so  much  per  ton.  He  had  hired 
men  to  do  the  work,  and  occasionally 
assisted  in  it  personally.  Held,  that 
he  was  not  within  the  act. 

In  Ingram  v.  Barnes  (1857)  7  El.  & 
Bl.  115,  3  Jur.  N.  S.  156,  26  L.  J.  Q. 
B.  N.  S.  82,  affirmed  by  the  Exch.  Ch. 
in  (1857)  7  El.  &  Bl.  132.  26  L.  J.  Q. 
B.  N.  S.  319,  3  Jur.  N.  S.  861,  5  Week. 
Rep.  726,  the  plaintiff  contracted  to 
make  as  many  bricks  in  the  defendant's 
brickfield  as  should  be  required  by  the 
latter.  The  plaintiff  was  to  find  the 
labor,  and  the  defendant  the  materials. 
The  plaintiff  did  some  personal  work. 
Held  by  the  exchequer  chamber,  affirm- 


ing the  judgment  of  the  Queen's  bencli 
(from  which  Erie,  J.,  dissented),  that 
the  plaintiff  was  not  within  the  act.  In  • 
his  judgment,  Cockburn,  Ch.  J.,  who 
expressed  his  approval  of  the  doctrine 
laid  down  by  Maule,  J.,  in  Hh-arman  v. 
Sanders,  supra,  remarked  that  "the  act 
was  not  designed  for  the  protection  of 
persons  taking  contracts  for  labor  to  be 
done  by  others, — persons  who  speculate 
upon  the  state  of  the  labor  market; 
that  the  whole  context  of  the  act  shows 
that  the  term  artificer  was  intended,, 
only  to  apply  to  those  who  are  actually 
and  personally  engaged  or  employed  to 
do  the  work;  and  that,  'when  the  pro- 
curing work  to  be  done  by  the  hands 
of  others  comprehends  the  whole  of 
what  a  man  contracts  for,  the  circum- 
stance of  his  doing  some  portion  of  the 
work  himself  does  not  bring  him  within 
the  statute.  There  must  be  a  contract 
by  which  he  binds  himself  to  do  it.' " 

The  doctrine  thus  enunciated  was 
again  applied  in  Squire  v.  Midland  Lace 
Co.  [1905]  2  K.  B.  448,  93  L.  T.  N.  S. 
29,  21  Times  L.  R.  466,  74  L.  J.  K.  B. 
N.  S.  611,  69  J.  P.  29,  53  Week.  Rep. 
653,  where  the  act  was  held  not  to  be 
applicable  to  workwomen  called  "clip- 
pers," to  whom  a  firm  of  lacemakers 
was  in  the  habit  of  handing  finislied 
lace,  for  the  purpose  of  having  super- 
fluous threads  and  material  removed. 
The  clippers,  who  were  not  employed  ex- 
clusively by  any  one  firm,  undertook  to- 
get  lace  clipped,  and  applied  to  the 
manufacturers  for  lace,  which  they  took 
home  with  them  for  that  purpose.  The 
lacemakers  had  no  control  over  the 
clippers,  who  might  and  often  did  em- 
ploy others  to  assist  them  in  the  work; 
the  clippers  might  execute  the  work 
themselves,  or  give  it  to  others  to  exe- 
cute, or  might  return  it  unexecuted. 
The  clippers  were  responsible  in  case  of ' 
the  nonreturn  of  the  lace,  and  were 
paid  at  the  end  of  each  week  accord- 
ing to  the  work  done;  they  were  re- 
quired to  pay  for  damage  done  to  the 
lace  in  clipping. 

Sleeman  v.  Barrett  (1864)  2  Hurlst. 
&  C.  934.  33  L.  J.  Exch.  N.  S.  153,  10 
Jur.  N.  S.  476,  9  L.  T.  N.  S.  834.  12 
Week.  Rep.  411.  There  "butty  colliers" 
(i.  e.,  men  working  as  partners),  who 
contracted  to  dig  coal  by  the  day,  the  ■ 
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have  also  been  applied  in  determining  the  scope  of  statutes  regard- 
ing the  liability  of  employers  for  injuries  received  by  employees ;  " 
of  statutes  providing  summary  remedies  for  the  enforcement  of  the 
duties  of  employers  and  employees ;  "  of  statutes  exempting  wages 
from  attachment;  ^'^  and  of  statutes  aflSxing  a  preferential  quality  to 


Ion,  or  the  piece,  according  to  the  na- 
ture of  tlie  work,  and  employed  others 
to  assist  them,  were  held  not  to  be 
within  the  act,  although  they  worked 
like  ordinary  laborers,  and  were  not  at 
liberty  to  leave  their  work  or  to  under- 
let it.  See,  however.  Bowers  f.  Love- 
Jciii,  note  8.  supra. 

In  Kcllick  v.  Adams  (1893)  New 
Zealand  L.  R.  (S.  C. )  715,  a  person  had 
made  a  contract  to  fell  a  quantity  of 
brush  at  a  fixed  i)rice  per  acre,  but 
had  not  bound  himself  to  do  the  work 
in  person.  Held,  that  the  stipulated 
remuneration  was  not  "wages,"  nor 
was  he  himself  a,  "'workman,"  with  the 
meaning  of  those  terms,  as  defined  in 
the  act. 

^0  Stuart  V.  Evans  (1883)  49  L.  T. 
N.  S.  138,  31  Week.  Rep.  706.  The 
decision  that  a  laboring  man  who  had 
entered  into  a  contract  to  make  as 
many  bricks  as  should  be  required  by 
.  a  contractee,  who  was  to  supply  the 
materials  and  pay  so  much  a  thousand 
for  the  finished  bricks,  was  not  a 
"workman,"  was  put  upon  the  ground 
that  he  was  not  under  any  obligations 
to  perform  the  work  personally. 

See  also  Evans  v.  Peniin/llt  Dinas  Si- 
.Uca  Brick  Co.  (1901)  18' Times  L.  R. 
(C.   A.)    58,  note   2,   supra. 

In  Paterson  v.  LocLhart  (1905)  7 
Sc.  Sess.  Gas.  5th  series  954,  a  man 
hired  for  daily  wages  to  get  out  stone 
blocks  from  a  quarry,  and  subject  to 
dismissal,  was  held  to  be  a  "workman," 
within  the  purview  of  the  workmen's 
compensation  act  1897.  although  he  was 
at  liberty  to  have  a<^^istants,  to  be  paid 
by  his  employer. 

In  the  employers'  liability  act  of  New 
South  Wales,  the  intentinn  of  the  legis- 
lature is  indicated  with  more  precision 
than  in  the  English  statute,  as  its  pro- 
visions are  expressly  declared  to  be  ap- 
plicable to  those  who  enter  into  a  "con- 
tract of  service  or  a  contract  personally 
to  execute  any  work  or  labor."  It  has 
been  held  that  a  contract,  to  fall  within 
this  description,  must  be  a  contract  to 
serve  personally,  or  to  serve  for  some 


period,  or  to  do  some  particular  work; 
and  that  no  action  can  be  maintained 
by  a  man  who,  being  the  owner  of  two 
carts,  went  when  it  suited  him,  to  the 
brick  kiln  of  the  defendant,  and  con- 
veyed bricks  to  different  places  on  the 
defendant's  premises,  not  being  bound 
to  do  the  work,  but  being  entitled  to 
receive  a  specified  sum  of  money  if  lie 
thought  fit  to  do  it.  Lohh  v.  Amos 
(1886)  7  New  South  Wales  L.  R.  (L) 
92. 

See  also  McElroy  v.  Australian  Forge 
&  Engineering  Go.  (1899)  24  Viet.  L. 
Rep.  953,  where  it  was  laid  down  that 
the  employers  and  employees  act  of  Vic- 
toria is  not  applicable  to  persons  enter- 
ing into  a  contract  which  can  be  per- 
formed by   deputy. 

11  In  Lowther  v.  Radnor  (1806)  8 
East,  113,  the  fact  that  a  man  employed 
to  dig  a  well  at  so  much  a  foot  had 
hired  assistants  was  held  not  to  be  suffi- 
cient in  itself  to  remove  him  out  of  the 
purview  of  the  master  and  servant  act, 
2  Geo.  II.  chap.   19. 

Iron  riveters  paid  at  a  fixed  price  per 
ton,  with  liberty  to  employ  other  work- 
men of  inferior  skill  to  themselves,  were 
held  to  be  "handicraftsmen"  within  the 
Stat.  4  Geo.  IV.,  chap.  34,  §  3.  Law- 
rence V.  Todd  (1863)  32  L.  J.  Mag. 
Cas.  N.  S.  238,  14  C.  B.  N.  S.  554,  10 
Jur.  N.  S.  179,  8  L.  T.  N.  S.  505,  11 
Week.  Rep.  835  (convicted  for  absence 
from  work ) . 

In  Grainger  v.  Aynsley  (1880)  L.  R. 
6  Q.  B.  Div.  182,  50  L.  j.  Mag.  Cas.  N. 
S.  48,  43  L.  T.  N.  S.  608,  29  Week. 
Rep.  242,  45  J.  P.  142,  it  was  held  that 
the  mere  fact  that  the  employee,  for  the 
sake  of  speed  and  convenience,  hired  a 
certain  number  of  assistants,  whom  he 
paid  himself,  will  not  take  him  out  of 
the  class  of  persons  "engaged  in  manual 
labor." 

i'iM'March  v.  Emslie  (1888)  15  Sc. 
Sess.  Cas.  4th  series,  375  (lamplighter 
of  a  town  held  to  be  a  "laborer,"  though 
his  contract  required  him  to  employ 
two  assistants).  Pennsylvania  Coal  Co. 
v.  Costello   (1859)   33  Pa.  241,  15  Mor. 
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But  the  applicability  of  such  enactments  has  sometimes 
been  considered  with  reference  to  other  standards.  In  one  case  it 
was  held  that  a  person  who  had  hired  laborers  to  assist  him  in  the 
performance  of  a  contract  Avas  entitled  to  a  lien  in  respect  of  such 
money  as  might  be  due  to  him  for  his  own  labor,  but  not  in  respect 
of  that  part  of  his  claim  which. represents  the  price  of  the  labor  of 
his  assistants,  or  the  price  of  his  own  services  in  the  capacity  of  a 
superintendent.'* 

In  another  case  the  conclusion  of  the  court  that  persons  who  used 
the  services  of  others  for  the  purpose  of  performing  a  stipulated 
piece  of  work  were  not  entitled  to  a  lien  as  "mechanics"  or  "laborers" 
was  put  upon  the  narrow  ground  that  the  statute  was  obviously  in- 
tended for  the  benefit  of  classes  of  persons  other  than  those  within 
the  purview  of  a  general  mechanics'  lien  law  which  had  previously 
been  enacted. '* 


Min.  Rep.  47  (skilled  miner,  mining 
coal  at  so  much  a  ton,  and  employing 
laborer  at  daily  wages  to  assist  him, 
lield  to  be  a  laborer). 

13  The  English  cases  in  which  the 
truck  act  1831  was  construed  (see  § 
1962a,  note  1,  ante)  were  followed  in 
I'eople  V.  E.  Remington  &  Hons  (1887) 
4.5  Hun,  329,  10  N.  Y.  S.  R.  310,  af- 
firmed in  (1888)  109  N.  Y.  631  mem.  16 
N".  E.  680 ;  and  in  I'eople  v.  Ttcmington 
(1889;  Sup.  Ct.  Gen.  Term)  3  Silv. 
Sup.  Ct.  478,  25  N.  Y.  S.  R.  301,  6  N. 
Y.   Supp.   796. 

The  effect  of  these  decisions  was  that 
persons  who  were  employed  on  the 
terms  that  they  were  to  receive  a  fixed 
price  per  piece  in  respect  of  work  done 
for  a  corporation  which  furnished  them 
with  room,  power,  and  stock,  and  were 
to  employ  and  discharge  their  own 
workmen,  were  not  "employees,  opera- 
tives,  or  laborers." 

In  Hopkins  v.  Cromwell  (1903)  89 
App.  Div.  481,  85  N.  Y.  Supp.  839,  the 
claimant  had,  in  the  name  of  a  corpo- 
ration, engaged  in  the  wholesale  pickle 
business,  purchased  pickles  in  the  vi- 
cinity of  his  residence,  received  the 
pickles,  prepared  them  for  shipment, 
and  shipped  them  as  ordered  by  the 
corporation,  under  an  agreement  by 
which  he  was  to  receive  a  certain  sum 
for  every  hundred  pounds  of  pickles 
purchased,  when  delivered  on  the  cars. 
The  work  was  done  by  him  personally, 
with  the  occasional  assistance  of  his 
•own  man   of  all  work,  and  the  help  of 


coopers,  furnished  a  few  weeks  during 
the  spring  by  the  corporation.  Held, 
that  he  was  entitled  to  a  preference 
under  New  York  Laws  of  1897,  chap.  6, 
§  9. 

The  rule  laid  down  in  Littlefield  v. 
Moi-rill  (1903)  97  Me.  505,  94  Am.  St. 
Rep.  513,  54  Atl.  1109,  is  that  a  per- 
son who  contracts  for  the  performance 
of  a  specific  piece  of  work,  and  is  en- 
titled, under  the  terms  of  his  agree- 
ment, to  perform  it  either  by  his  own 
labor  or  the  labor  of  others,  is  not  a 
"laborer"  in  the  statutory  sense,  al- 
though, in  point  of  fact,  he  may  perform 
the  whole  of  it  himself. 

See  also  Seides's  Appeal  (1863)  46 
Pa.  57,  §  1974,  note  1,  post. 

iiMohr  V.  Clark  (1888)  3  Wash. 
Terr.  440,  19  Pac.  28  (decided  with  ref- 
erence to  §  1973  of  the  Washington 
Code,  by  which  a  lien  is  declared  in 
favor  of  "any  perajn  who  shall  do  la- 
bor upon  any  farm  or  land.")  The 
court  said  "A  laborer  may  own  a  team 
of  horses,  or  a  machine,  and  not  be  de- 
barred from  claiming  or  having  a  lien 
for  his  labor  combined  with  these;  they 
are  merely  a  part  of  liis  labor, — his  im- 
plements,— ^the  means  by  which  he  la- 
bors and  earns ;  but  when  he  adds  to 
these  other  laborers,  he  then  becomes 
an  employer  or  a  contractor,  as  in  this 
case." 

IS  Savannah  &  C.  R.  Co.  v.  Callahan 
(1873)  49  Ga.  506  (decided  with  refer- 
ence to  the  repealed  Georgia  act  of 
1869). 
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Taking  the  decisions  as  a  whole,  it  would  seem  that  the  only  general 
rule  which  can  be  laid  down  in  the  present  connection  is  that,  having 
regard  to  the  usual  footing  upon  which  contracts  for  work  and  labor 
are  entered  into,  the  circumstance  that  the  given  contractor  was 
at  liberty  to  hire,  and  did  hire,  assistants,  points  strongly  to  th& 
conclusion  that  the  relationship  between  the  contractee  and  himself 
was  not  that  of  master  and  servant.  There  is  certainly  no  inherent 
or  essential  incompatibility  between  the  supposed  situation  and  the 
existence  of  that  relationship. 

1974.  Statutes  usually  deemed  to  be  applicable  only  to  the  immediate 
employers  of  the  persons  for  whose  benefit  they  are  enacted. —  As  a  gen- 
eral rule,  the  special  rights  conferred  upon  sei^vants  by  the  enact- 
ments discussed  in  the  present  chapter  cannot  be  enforced  by  the 
servant  of  an  independent  contractor  against  the  principal  employer.'' 


1  For  cases  which  proceeded  upon  this 
doctrine,  see  United  States  v.  Driscoll 
11877)  96  U.  S.  421,  24  L.  ed.  847 
(Federal  eight  hours  law  held  not  to 
give  an  employee  of  a  contractor  per- 
forming public  work  any  rights  against 
the  government)  ;  St.  Louis  &  If.  A.  R. 
Co.  V.  Rogers  (1904)  72  Ark.  270,  79 
S.  W.  794  (person  rendering  services  to 
a  railroad  contractor  held  not  to  be 
within  the  scope  of  a  statute  giving  a 
lien  to  every  person  who  performs 
valuable  services  by  which  the  railroad 
receives  a  benefit)  ;  Howard  v.  Moore 
(1883)  20  Fla.  163  (servant  of  sub- 
contractor not  entitled  to  a  lien  upon  a 
railroad  under  a  statute  applicable  to 
every  person  who  performs  labor  upon, 
or  for  the  benefit  of,  any  railroad)  ; 
Guion  V.  BrovM  (1851)  6  La.  Ann.  112 
(servant  of  accountant  employed  by  a 
commercial  firm  to  post  its  books,  not 
entitled  to  a  privilege  as  against  the 
firm)  ;  Lynch  v.  Trmnor,  Newfoundl. 
Rep.  (1884-96)  744  (lien  given  by  stat- 
ute, applicable  to  any  "mechanic,  labor- 
er, or  other  person  contributing  labor," 
not  enforceable  by  the  servants  of  a 
contractor  in  proceedings  in  personam 
against  the  principal  employer)  ;  Gal- 
lagher V.  Ashly  (1857)  26 'Barb.  143 
(statute  makine  stockholders  individu- 
ally liable  to  "laborers  and  servants," 
not  applicable  to  laborers  hired  by  con- 
tractors) ;  Marks  v.  Indianapolis,  B.  d 
^r.  R.  Co.  (1871)  38  Ind.  440  (similar 
ruling). 

In  Ex  parte  Ball  (1853)  3  De  G.  M. 
&  G.  155,  17  .Jur,  198,  22  L.  J.  Bankr. 


N.  S.  27,  it  was  held  that  the  phrase 
"laborer  or  workman  of  such  bank- 
rupt," in  §  169  of  the  act  of  1849,  did 
not  include  "drawers"  employed  in  min- 
ing to  assist  colliers,  to  whom  the  work 
was  let  out  at  a  certain  price  per  score 
baskets.  The  evidence  showed  that  each 
collier  had  a  "drawer"  attached  to  him, 
whom  he  had  brought  when  he  was  him- 
self hired,  and  whom  he  paid  out  of  his 
own  earnings,  according  to  an  agree- 
ment made  without  the  privity  of  the 
bankrupt,  and  that  the  colliers  dis- 
charged the  drawers  as  they  saw  fit, 
without  interference  by  the  bankrupt. 
In  Gross  v.  Eiden  '(1881)  53  Wis. 
543,  11  N.  W.  9.  it  was  held  that  a 
laborer  in  the  employ  of  a  person  under 
a  special  contract  to  manufacture  shin- 
gles at  a  certain  price  for  a  given  quan- 
tity was  not  within  the  purview  of  San- 
born &  S.  Rev.  Stat.  (Wis.)  §  3341,  by 
which  a  lien  is  granted  to  anyone  who 
performs  work  upon  lumber  "for  or  on 
account  of  the  owner,  agent,  or  assignee 
thereof."  The  principle  upon  which  the 
decision  proceeded  was  that,  in  order  to 
entitle  a  laborer  to  the  benefits  of  the 
act,  it  must  appear  that  there  was  a 
privity  of  contract  between  him  and  the 
owner  of  the  lumber.  The  court  dis- 
tinguished Paine  v.  Gill  (1861)  13  Wis. 
583:  Paine  v.  Woodvr-orth  (1862)  15 
Wis.  299;  Battis  v.  Hamlin  (1868)  22 
Wis.  669 ;  and  withdrew  an  intimation 
in  Ball-a  v.  Eldred  (1879)  47  Wis.  189, 
2  N.  W.  102,  559.  to  the  eflfeot  that  the 
lien  may  be  asserted  where  the  labor 
was   performed   for  a   subcontractor. 
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The  express  object  of  one  group  of  statutes,  however,  is  to  render 
principal  employers  liable  for  the  wages  earned  by  the  servants  of 

The  lien  given  by  §  1981  of  the  Geor-  (1893)    37  W.  Va.  641,  17  S.  E.  195  it 
■gia   Code  to  mechanics,   upon   property  was  held  that  the  right  to  a  lien  on  the 
manufactured  or  repaired  by  them,  does  property  of  a  corporation,  given  by  W. 
not  attach  in  favor  of  a  workman  who  Va.  Acts  1882,  chap.  64,  §  7,  "to  every 
18  hired  by  a  mechanic  to  do  the  work,  workman,  laborer,  or  other  person  who 
the  reason  assigned  being  that,  in  such  shall  do  or  perform  any  work  or  labor 
a  case,  the  possession  and  the  lien  are  by  virtue  of  any  contract,  for  any  in- 
in   the  workman's   master,   with   whom  corporated   company,"   does   not  extend 
the  contract  is  made.     The  lien  of  the  to   subcontractors   or   to   other  persons 
workman   under   such   circumstances   is  who  have   no  privity  of  contract  with 
•on  the  property  of  his  master,  not  on  the  corporation,  but  is  confined  to  those 
that    of    his    master's    employer.      "It  having  such  contract,  and  who,  by  vir- 
would,"  observed  the  court,  "breed  end-  tue  thereof,   do  the  work  and  perform 
less  confusion,  and  almost  a  stoppage  of  the  labor  for  which  the  lien  is  claimed, 
business,  to  declare  that  each  workman  The    court   refused   to   accept   the    con- 
in  a  shop,  who  repairs  a  boot  or  a  bug-  tention  of  counsel,  that  the  expression 
gy  under  the  orders  of  the  owner  of  the  "any  contract"  meant  "anybody's"  con- 
shop,  has  a  lien  on  the  boot  or  buggy  tract.     In  this  case  the  claimant  was  a 
he  repairs.  subcontractor,  but  the  rule  laid  down  is 
In    Se-iders's    Appeal    (1863)    46    Pa.  obviously    broad    enough    to    cover    the 
57;   it  was  held  that  a  helper  employed  servant  of  a  contractor, 
and    paid   by   the   chief   workman   was  One  E.  entered  into  a  contract  with 
-entitled,     under     Pennsylvania    act     of  the  owners  of  a  colliery  to  sink  a  shaft 
April   2,   1849,   to   a   preference  out   of  in  their  coal  mine.     By  the  contract,  E. 
the  assets  of  the  latter's  employer;  but  (who  was  therein  called  the  "contract- 
the  decision  proceeded  upon  the  ground  or")   was  to  provide  such  sinkers,  etc., 
that   the    chief    workman    acted    as    an  as  might  be  necessary  for  the  execution 
.agent  of  his  own  employer  in  employing  of  the  work,  and  was  to  be  paid  a  cer- 
the  helper,  and  that  the  helper  was  in  tain    sum    per    fathom    sunk.      E.    em- 
fact   the   servant   of   the   principal   em-  ployed  and  paid  the  sinkers,  he  himself 
ployer,  and  not  of  the  chief  workman,  acting  as  "chargeman"  in  charge  of  the 
In  8t.  Louis  <f  N.  A.  R.  Go.  v.  Rogers  sinking  operations.    One  of  the  sinkers, 
(1904)    72  Ark.   270,   79   S.  W.   794,  it  while     engaged    upon    the    work,    was 
was  held  that  a  person  employed  by  a  killed  by  a  block  of  wood  falling  upon 
-contractor  to  keep  his  accounts  and  the  him.     Held,  that  E.  was  an  independent 
time  of  the  laborers,  to  look  after  the  contractor,   and  that  the  deceased  was 
live  stock  of  the  contractor,  to  set   up  not  within  the  English  employers'   lia- 
camp  and  build  huts  for  the   laborers,  bility   act   1880,   as   a   "workman"  wiio 
was    not   entitled   to    a   lien    under    an  had   "entered   into   or  worked   under   a 
enactment   applicable   to   "persons   per-  contract"   with   the   colliery   owners   as 
forming  work   and   labor   upon   a   rail-  his  employers.     Held,  also,  that  the  con- 
Toad."  trol  given  by  the  coal  mines  regulation 
In  Morriscm  v.  Whaley   (1890)   16  R.  act  of  1887,  and  by  the  special  rules  of 
I.  715,  19  Atl.  330,  it  was  held  that  the  the  mine,  to  the  manager  over  all  per- 
servant  of  a  subcontractor  was  not  en-  sons  in  the  mine,  did  not  make  E.  and 
titled  to  the  lien  given  by  a  provision  the  sinkers  employed  by  him  "workmen" 
(R.    I.    Pub.    Laws,    chap.    177)    which  in  the  employment  of  the  colliery  own- 
specified  the  procedure  by  which  it  may  ers.     Marrow  v.  Flimhy  &  B.  M.  Coal  (6 
be  secured  by  persons  who  do  work  in  Fire  Brick  Co.   [1898]   2  Q.  B.    (C.  A.) 
the  construction,  etc.,  of  a  building,  at  588,  67  L.  J.  Q.  B.  N.  S.  976,  79  L.  T. 
the  request  of  anj'  person  who  has  en-  N.  S.  397,  14  Times  L.  R.  583. 
tared  into  a  contract  for  such  construe-  The  owners  of  a  colliery  entered  into 
tion,    etc.     It   was   considered   that   the  an    agreement    with    a    contractor    by 
word  "contract"  connoted  only  the  origi-  which  the  latter  contracted  to  sink  and 
nal    contract    with    the    principal    em-  wall  a  shaft  in  the  colliery.    One  of  the 
ployer.  men   employed   upon   the   work   by   the 
In  Richardson  v.  Norfolk  &  W.  R.  Co.  contractor  and  paid  by  him  was  fatally 
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contractors.  See  §§  781  et  seq.,  ante.  Statutes  of  this  description 
have  been  declared  to  be  applicable  to  laborers  employed  by  sub- 
contractors, in  cases  where  the  action  is  brought  against  the  principal 
employer.^  It  is  otherwise  where  the  party  sued  is  a  surety  on  a 
bond  which,  under  the  terms  of  the  enactment,  the  contractor  is  re- 
quired to  give  xor  the  payment  of  his  laborers.  Under  these  circum- 
stances the  rule  that  the  obligations  of  a  surety  are  strictissimi  juris 
is  deemed  to  involve  the  corollary  that  the  laborers  of  a  subcontractor 
cannot  hold  the  principal  contractor  liable  for  their  wages.'  Some 
of  the  statutes  are,  by  their  explicit  terms,  applicable  to  the  servants 
of  subcontractors.* 


injured  by  an  explosion  of  gas  in  the 
mine.  The  deceased  had,  in  common 
with  all  the  men  employed  by  the  con- 
tractor signed  the  "record  book"  kept 
by  the  colliery  owners,  by  which,  in 
consideration  of  being  employed  at  the 
mine,  he  became  bound  to  observe  the 
regulations  and  conditions  laid  down 
for  the  safety  of  the  mine  and  for  the 
guidance  of  the  persons  employed  there. 
Held,  that  the  signature  of  the  con- 
ditions by  the  deceased  did  not  create 
a  contract  of  service  between  himself 
and  the  colliery  owners;  that  the  de- 
ceased was  therefore  not  within  the 
same  act,  as  a  "workman"  who  had 
"entered  into  or  worked  under  a  con- 
tract" with  the  colliery  owners  as  his 
employers.  Fitzpatrick  v.  Evans  [1901] 
1  K.  B.  756,  70  L.  J.  K.  B.  N.  S.  353, 
49  Week.  Rep.  491,  84  L.  T.  N.  S.  233, 
17  Times  L.  R.  253,  aflRrmed  in  [1902] 
1  K.  B.  (C.  A.)  505,  71  L.  J.  K.  B. 
N.  S.  302,  50  Week.  Rep.  290,  86  L.  T. 
N.  S.  141,  18  Times  L.  R.  290. 

2  George  v.  Washington,  County  R. 
Co.  (1899)  93  Me.  134,  44  Atl.  377; 
Peters  v.  St.  Louis  &  1.  M.  R.  Co. 
(1857)  24  Mo.  586;  Kent  v.  ]Vetu  Yorl 
G.  R.  Co.  (1855)  12  N.  Y.  628,  over- 
ruling Millered  v.  Lake  Ontario  A.  A 
N.  Y.  R.  Co.  (1854)  9  How.  Pr.  238; 
Mundt  v.  Sheboygan  d  F.  du  L.  R.  Co. 
(1872)    31  Wis.  451. 

In  Hart  v.  Boston,  R.  B.  &  L.  R.  Co. 
(1877)  121  Mass.  510,  this  doctrine 
was  affirmed  both  on  general  grounds, 
and  also  for  the  reason  that  the  clauses 
of  the  act  which  related  to  the  giving 
of  notice  to  the  company  pointed  un- 
mistakably to  the  conclusion  that  the 
claimant  was  entitled  to  sue  under 
them. 


In  Gannahan  v.  Hamuhal  &  St.  J.  R.. 
Go.  (1860)  30  Mo.  546,  it  was  held  that 
the  liability  of  the  principal  employer 
might  be  enforced  by  a  man  hired  by  n 
subcontractor  to  whom  a  higher  sub- 
contractor had  sublet  the  work,  al- 
though the  subletting  was  in  violation, 
of  an  express  agreement. 

3  McCluskey  v.  Cromioell  (1854)  II 
N.  y.  593. 

4  By  Kirby's  Dig.  §  0661,  it  is  pro- 
vided that  every  mechanic,  laborer,  or 
other  person  who  shall  perform  any 
work  on  the  construction,  equipment, 
or  repair  of  any  railroad,  whether  un- 
der contract  with  the  railroad  or  with 
a  contractor  or  subcontractor  thereof,, 
shall  have  a  lien  therefor.  Held,  that 
this  enactment  is  applicable  to  the  serv- 
ices of  a,  foreman  who,  under  contract 
with  a  subcontractor,  superintends  and 
directs  the  laborers  in  the  construction 
or  repair.  St.  Louis,  I.  M.  &  S.  R.  Co.. 
V.  Love  (1905)  74  Ark.  528,  86  S.  W. 
395. 

By  Burns's  Anno.  Stat.  1901,  §  7265,. 
it  is  declared  that  all  persons  who  shall 
perform  labor  in  building  bridges  or 
other  structures  in  the  construction  or 
repair  of  any  railroad,  whether  under  a 
contract  with  the  railroad  corporation, 
or  a  contract  with  any  person,  corpora- 
tion, or  company  engaged,  as  lessee, 
contractor,  subcontractor,  or  agent  of 
such  railroad  company,  in  constructing 
or  repairing  any  such  railroad,  shall 
have  a  lien. 

In  Pere  Marquette  R.  Co.  v.  Baerl:: 
(1905)  36  Ind.  App.  408,  74  N.  E.  51, 
it  was  held  that,  under  this  enactment, 
the  servants  of  subcontractors  in  the- 
second  degree  are  entitled  to  a  lien  in 
respect  of  any  work  performed  in  pur- 
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1975.  Servants  not  within  statutes  creating  possessory  liens. — 
Statutes  drawn  in  terms  which  show  that  they  were  intended  to  be 
merely  declaratory  of  the  doctrine  of  the  common  law,  under  which 
a  workman  to  whom  materials  have  been  delivered  for  the  purpose 
of  expending  labor  upon  them  is  entitled  to  a  possessory  lien,  are 
construed  as  being  inapplicable  to  servants,  for  the  reason  which  has 
always  been  deemed  to  preclude  a  servant  from  claiming  a  common- 
law  lien;  viz.,  that  he  cannot  acquire  an  independent  legal  posses- 
sion of  any  article  of  property  which  belongs  to  his  master.^  See 
§§  313,  749,  cmle. 

suance  of  a  recognized  authority  orig-  of  his  trade  or  occupation.  It  does  hot 
inally  emanating  from  the  railroad  create  a  lien  in  favor  of  a  person  who 
company.  performs  work  with  reference  to  per- 
1  The  provision  in  California  Civil  sonal  property  which  is  in  his  posses- 
Code  ( §§  3051,  3052 )  that  a  person  who  sion  as  a  servant.  Miohaelson,  v.  Fish 
makes,  etc.,  any  article  of  personal  (1905)  1  Cal.  App.  116,  81  Pac.  661, 
property,  may  have  a  special  lien  there-  where  a  man  employed  as  distiller  to- 
on, and  may  retain  possession  until  his  manufacture  brandy  and  wines  at  stip- 
charges  are  paid,  has  been  held  to  be  ulated  wages  was  held  not  to  be  en- 
applicable  only  to  a  bailee  for  hire,  to  titled  to  a  lien  thereon, 
whom  property  is  delivered  in  the  way 
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TiMPLOYERS'     LIABILITY    UNDER    THE    CIVIL    LAW    AND    SYSTEMS 

FOUNDED  THEREON. 

1976.  Scope  of  chapter. 

A.  Duties  of  employers  to  tiieie  servants. 

1977.  Generally. 

1978.  Duty  of  employer  as  to  appliances  and  place  of  work. 

1979.  — as  to  methods  of  work. 

1980.  — as  to  rules  and  regulations. 

3981.  — as  to  the  employment  of  competent  servants. 

1982.  — as  to  instruction  and  warning. 

1983.  Duty  to  save  life  of  imperiled  servant. 

1984.  Assurance  of  safety. 

1985.  Liability  to  servants  working  outside  the  scope  of  their  employment. 

1986.  Obligations  of  an  employer  not  owed  to  volunteers. 

1987.  Causation. 

.B.  Defenses  available  to  employees. 

1988.  Assumption  of  risks. 

1989.  Volenti  non  fit  injuria. 

1990.  Contributory  negligence. 

1991.  Common   employment. 

».  Scotland. 
6.  Prance. 

c.  Italy  and  Switzerland. 

d.  Germany  and  Austria. 

e.  Quebec. 
/.  Mexico. 

1976.  [875]  Scope  of  chapter. —  In  this  chapter  it  is  proposed  to 
give  a  brief  summary  of  the  principles  by  which  the  extent  of  an 
employer's  liability  is  determined  in  countries  in  which  the  civil 
law  is  the  basis  of  the  jurisprudence  administered  by  the  courts. 
The  systems  with  regard  to  which  American  lawyers  will  naturally 
be  most  desirous  of  obtaining  some  information  are  those  which 
prevail  in  the  countries  bordering  upon  the  United  States.     The 
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greater  part  of  the  chapter,  therefore,  is  devoted  to  a  review  of  the 
doctrines  adopted  in  the  Canadian  Province  of  Quebec  and  in  the 
Eepnblic  of  Mexico.  But  it  has  been  deemed  advisable  to  devote 
some  little  space  to  the  law  of  Continental  Europe  also.* 

A.  Duties  of  employees  to  theik  servants. 

1977.  [876]  Generally. — In  all  the  jurisdictions  with  which  we 
are  concerned  in  this  chapter,  the  extent  of  an  employer's  obligations 
depends,  either  wholly  or  partially,  upon  the  construction  of  gen- 
eral or  specific  statutory  provisions.  The  effect  of  the  most  important 
of  those  provisions  is  stated  in  the  subjoined  note.* 

1  For   many   of    the   facts   which    are  only  for  the  damage  caused  by  his  own 

mentioned  regarding  European  law  the  fault,  but  also  for  that  caused  by  the 

writer   is   indebted  to  Mr.   McKinney's  fault  of  persons  under  his  control,  and 

treatise  on  Fellow  Servants,  §  8,  where  by  things  which  lie  has  under  his  care, 

the   learned   author   expresses   his   own  Masters  and  employers  are  responsible 

obligations     to     three     works, — vis.,     a  for  the  damage  caused  by  their  servants 

note  by  Mr.  G.  W.  Easley  in  25  Am.  &  and  workmen  in  the  performance  of  the 

Eng.   R.    Cas.    p.    513;    a   pamphlet   on  work  for  which  they  are  employed. 

Employers'  Liability  by  Mr.  Fall;   and  Germany. — Until     comparatively     re- 

a   monograph   on   the   same   subject   by  cent   times    the    liability   of    employers 

Mr.  Irving  Taylor.  was  determined  with  reference  entirely 

See   also   the   English   Parliamentary  to  the  rules  of  the  Roman  law,  under 

Blue  Book,  No.  21,  of  1886,  which  con-  which  employers  are  liable  only  for  neg- 

tains  reports  on  the  liability  of  emploj'-  ligence     in     selection     and     supervision 

ers   in   foreign   countries,   the    informa-  (culpa  in  eliffendo,  inspiciendo,  et  cus- 

tion  having  been  collected  in  compliance  todiendo) .      But    some    classes    of    em- 

with    directions    issued   by   Lord   Rose-  ployees  have  now  been  placed  in  a  more 

bery  to  the  English  consular  representa-  favorable  position  by  the  provisions  of 

tives   on  the   Continent  of  Europe  and  the  Codes  and  other  enactments, 

elsewhere.  Mexico. — Several      articles      of      the 

1  Framee. — Code  Napoleon,   art.   1383.  Codes  are  set  out  in  the  report  of  Evey 

Everyone  is  responsible  for  the  damage  v.  Mexican  C.  R.  Co.   (1897)   38  L.R.A. 

of  which  he  is  the  cause,  not  only  by  387,  26  C.  C.  A.  407,  52  U.  S.  App.  118, 

his  own  act,  but  also  by  his  negligence  81  Fed.  294. 

and  imp^'udence.  The   effect   of    art.    11    of   the   Penal 

Art.  1384.  A  person  is  responsible  Code,  and  arts.  301,  304,  307,  and  320 
not  only  for  the  injury  which  is  caused  of  book  2  of  the  same  Code,  is  to  con- 
by  his  own  act,  but  also  for  that  which  fer  on  any  person  injured  by  and 
is  caused  by  the  act  of  persons  for  through  the  negligence  of  another  a 
whom  he  is  bound  to  answer,  or  of  right  to  recover  in  a  civil  proceeding  all 
things  which  he  has  under  his  care.  the  actual  damages  sustained. 

Italy. — Arts.  1153,  1154,  of  the  Ital-  Art.  330  of  the  same   Code  provides 

ian  Code  are  couched  in  the  same  terms  that  masters  may  be  held  civilly  liable, 

as    the    above-cited    provisions    in    the  through  their  clerks   and  servants,   ac- 

French  Code.  cording  to  the  provisions  of  arts.   326 

Quebec. — Art.    1053.      Every    person  and    327,    for    the    negligence    of    said 

capable  of  discerning  right  from  wrong  clerks  and  servants  within  the  scope  of 

is  responsible  for  the  damage  caused  by  their  employment. 

his  fault  to  another,  whether  by  posi-  The  railroad  law  declares   (art.  184) 

tive   act,   imprudence,   neglect,   or  want  that  railway  companies  "are  liable  for 

of  skill.  fill    faults    or    accidents    which    occur 

Art.    1054.      He    is    responsible,    not  through    tardiness,    negligence,    impru- 
M.  &  S.  Vol.  v.— 385. 
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In  the  ensuing  sections  a  summary  is  given  of  the  decisions  under 
the  Civil  Code  of  Quebec.  As  the  courts  of  that  Province  avoAvedly 
defer  to  the  authority  of  the  judges  and  juridical  writers  of  France,, 
the  decisions  cited  may  be  regarded  as  a  fairly  accurate  presentment 
of  the  law  of  that  country,  also.  The  Code  of  Italy,  being  copied 
from  that  of  France,  receives,  it  may  be  presumed,  a  similar  con- 
struction. For  an  account  of  the  former  and  the  existing  law  of 
employers'  liability  in  Germany  and  Austria,  the  reader  is  referred 
to  two  articles  contributed  by  Mr.  Pearce  Higgins  to  the  Juridical 
Review,  vol.  ix.,  pp.  249,  395. 

1978.  [877]  Duty  of  employer  as  to  appliances  and  place  of  work. — 
The  owners  of  industrial  establishments  are  bound  to  provide  fully 
for  the  safety  of  the  workmen  employed  by  them,  and  they  are  re- 
sponsible, as  regards  those  workmen,  for  all  accidents  and  injuries- 
which  may  result  either  from  defects  of  construction,  or  from  the 
failure  to  keep  machinery  and  apparatus  in  proper  condition,  or 
from  the  negligence  or  unskilfulness  of  the  employees  who  super- 
intend the  different  departments  of  the  business.  They  cannot  escape 
their  responsibility  except  in  cases  of  force  majeure.^  The  fact  that 
a  certain  suggested  precaution  would  have  required  a  considerable 
expenditure  of  money  is  not  of  itself  an  adequate  excuse  for  the 
master's  failure  to  take  that  precaution.*     Still  less  will  the  master 

dence,  or  want  of  capacity  of  their  em-  dent.     Desjardins  v.   Citizens'  Light  & 

ployees."     By  this  provision  a  company  P.  Co.    (1898)   Rap.  Jud.  Quebec,  15  C. 

is  rendered  liable  for  an  injury  to  an  S.  28. 

employee   resulting   either    solely   from        Tackle  used  in  loading  or  unloading 

its    own    negligence,    or   from    its    own  a  ship  ought  to  be  sufficient  to  with- 

negligenee  concurring  with  that  of  fel-  stand   any   strain  that  is   likely  to  be 

low  servants.    See  Mexican  G.  R.  Co.  v.  put  upon  it  by  ordinary,  unskilled  la- 

Olover  (1901)  46  C.  C.  A.  334,  107  Fed.  borers.     Ross  v.  Langlois    (1885)   Mon- 

356.  treal  L.  Rep.  1  Q.  B.    (Quebec)   280. 

Art.  194  of  the  act  of  the  Mexican  Whether,  in  the  absence  of  an  ex- 
Congress  of  December  15,  1881,  declares  press  statutory  provision  requiring  that 
that  railway  companies  are  liable  for  precaution,  the  failure  of  an  employer 
all  faults  or  accidents  which  occur  to  fence  dangerous  machinery  is  to  be 
through  tardiness,  negligence,  impru-  deemed,  as  respects  adults,  a  culpable 
dence,  or  want  of  capacity  of  their  em-  breach  of  duty,  was  left  unsettled  in 
ployees.  two   eases.     AroJiambault   v.   DomAmon 

1  Sarault  V.  Viau  (1881)  11  Rev.  Leg.  Bwrh    Wire    Go.     (1889)     18    Rev.    Leg. 

(Montreal    C.    S.)     217,    adopting    the  (Quebec  S.  C.)    57    (recovery  here  was 

statement  of  Laurent,  vol.  26,  No.  474.  denied   on   the   ground  of   contributory 

An  electric-power   company   is   liable  negligence)  ;    Ligari   v.   EspUn    (1897) 

for  the  death  of  an  employee  from  an  Rap.  Jud.  Quebec,  12  C.  S.  113    (negli- 

eleetric  shock  from  a,  wire  not  properly  genee  said  to  be  possibly  not  predicable 

insulated,    where    it    failed    to   provide  of  omission   to  provide   a  guard), 
him    with    protecting   gloves,    which    it        S  An    employer   who   has    omitted   to- 

was  accustomed  to  furnish  its  employ-  provide    a   building   especially    for   the 

ees  when  engaged  in  similar  work,  and  thawing    out    of    dynamite    is    not    re- 

wliich  would   have  prevented  the   acci-  lieved  from  liability  for  injuries  result- 
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be  permitted  to  escape  liability  by  the  plea  that  the  adoption  of  a 
different  arrangement  would  have  entailed  a  slight  increase  of  ex- 
penditure, and  some  retardation  of  the  work.^ 

If  a  machine  used  by  a  master  was  in  good  order,  negligence  will 
not  be  imputed  to  him  merely  on  the  ground  that  it  was  somewhat 
inferior  to  more  modern  machines  of  the  same  description.* 

A  master  who  is  dealing  with  essentially  dangerous  things  is  bound 
to  take  the  utmost  care  to  see  that  they  do  not  inflict  any  injury  upon 
his  servants,  and  must  endeavor  to  secure  their  safety  by  adopting 
all  known  devices  which  are  conducive  to  that  end.^ 

A  master  is  bound  to  protect  his  servants,  so  far  as  that  result  can 
be  attained  by  the  adoption  of  every  reasonable  precaution  which, 
under  the  given  circumstances,  would  be  deemed  necessary  and  proper 
by  a  person  possessing  that  degree  of  skill  and  special  knowledge 
which  the  law  imputes  to  those  who  engage  in  any  particular  trade 
or  business.     Spondet  peritiam  artls.^ 

A  master  is  not  an  insurer  or  guarantor  of  the  safety  of  his  serv- 
ants.'' 

The  principle  which  forbids  the  inference  of  culpability  where 


ing  from  such  omission  on  the  ground 
that  it  would  have  been  diflBcult  and 
costly  to  provide  a  building  especially 
for  the  purpose.  Durand  v.  Asbestos 
&  Asbestio  Co.  (1898)  Rap.  Jud.  Quebec, 
19  C.  S.  39,  affirmed  in  (1900)  30  Can. 
S.  C.  285. 

S  Scanlan  v.  Detroit  Bridge  &  Iron 
Works  (1899)  Rap.  Jud.  Quebec,  16  C. 
S.  264. 

iSarault  v.  VioM  (1881)  11  Rev. 
Leg.    (Montreal  C.  S.)   217. 

S  An  electric-light  and  power  com- 
pany owes  to  a  lineman  the  duty  of 
adopting  every  precaution  which  can  be 
taken  to  prevent  live  wires  causing  ac- 
cidents. Citizens'  Light  &  P.  Co,  v. 
Lepitre    (1898)    29   Can.   S.   C.   1. 

In  Asbestos  <&  Asbestic  Co.  v.  Durand 
(1900)  30  Can.  S.  C.  285,  the  courts 
in  holding  that  negligence  might  prop- 
erly be  inferred  from  the  fact  that  an 
unnecessary  and  unreasonable  quantity 
of  dynamite  had  been  accumulated  in 
dangerous  proximity  to  the  place  of 
work,  said:  "The  peril  to  life  from 
high  explosives  is  so  great,  and,  as 
shown  by  the  evidence,  the  cause  of 
their  explosion  frequently  so  obscure, 
that  damage  may  fairly  be  anticipated 
as  likely  to  ensue  from  the  act  of  one 


who  accumulates  an  unusual  and  un- 
reasonable quantity  in  dangerous  prox- 
imity to  others.  In  placing  it  where  an 
opportunity  for  damage  may  be  created, 
either  by  the  nature  of  the  substance 
or  by  fortuitous  circumstance  or  neglect 
of  others  or  other  cause,  he  takes  the 
chance  of  the  happening  of  such  other 
event,  and  cannot  disconnect  himself 
from  the  fairly  to  be  anticipated  con- 
sequences of  his  own  negligence." 

6  An  employer  engaged  in  construct- 
ing sewers  is  liable  to  an  employee  for 
injuries  sustained  because  of  his  fail- 
ure to  use  means  known  to  experts  for 
removing  carbonic  gas,  which  would 
necessarily  accumulate  at  the  bottom  of 
the  trench,  although  the  employee  and 
his  companions  undertook  the  excava- 
tion in  a  certain  time  at  a  fixed  daily 
sum.  Dagenms  v.  Eoule  (1897)  Rap. 
Jud.  Quebec,  11  C.  S.  225. 

A  stevedore  is  chargeable  with  knowl- 
edge of  the  danger  created  by  a  .jet  of 
steam  issuing  from  an  unprotected 
waste  pipe.  8t.  Arnaud  v.  Gibson 
(1898)    Rap.  Jud.  Quebec,  13  C.  S.  22. 

7  Scanlan  v.  Detroit  Bridge  &  Iron 
Works  (1899)  Rap.  Jud.  Quebec,  16  C. 
S.  264;  Vornrr  r.  Buret  (1886)  Mon- 
treal L.  Rep.  Q.  B.  262. 
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the  appliances  and  the  methods  used  by  the  master  are  of  such  a  char- 
acter that  his  servants  can  avoid  injury  by  the  exercise  of  ordinary 
care  is  recognized,  and  in  some  cases  in  decisive  in  his  favor.*  But 
this  principle  is  subject  to  some  important  qualifications.  Starting 
from  the  theory  that  an  employer  owes  to  his  workmen  the  same 
measure  of  care  as  is  owed  by  a  "bon  pere  de  famille"  to  his  own 
child,®  the  courts  deduce  the  consequence  that  he  must  protect  his 
servants  against  even  the  consequences  of  their  own  mistakes,  im- 
prudence, and  thoughtlessness,  and  that  he  is  to  this  end  bound  not 
only  to  give  such  orders  as,  if  they  are  obeyed,  will  secure  their 
safety,  but  also  to  see  that  those  orders  are  properly  executed."*  The 
obligation  thus  predicated  is  declared  to  be  especially  incumbent  in 


8  It  is  not  negligence  to  use  a  ma- 
chine which  is  not  dangerous  in  itself, 
but  merely  dangerous  to  a  workman 
who  is  negligent  and  inattentive  to  his 
duty.  Sarault  v.  Viau  (1881)  11  Eev. 
Leg.  (Quebec  S.  C.)  217  (injury  caused 
by  a  machine  into  which  the  workman 
had  to  insert  the  paste  to  be  rolled  for 
making  biscuits).  See  also  cases  cited 
in   §    1990,   post. 

9  McCarthy  v.  Thomas  Davidson  Mfg. 
Go.  (1899)  Rap.  Jud.  Quebec,  18  C.  S. 
272. 

1"  George  Matthews  Co.  v.  Bouchwrd 
(1887)  Eap.  Jud.  Quebec,  8  B.  R.  550 
(injury  caused  by  projecting  set  screw). 

In  St.  Arnaud  v.  Gibson  (1898)  Rap. 
Jud.  Quebec,  13  S.  C.  22,  the  court  ap- 
proved a  ruling  in  the  earlier  case  of 
Ibbotson  V.  Treveihick,  Rap.  Jud.  Que- 
bec, 4  S.  C.  318,  that  "an  employer  is 
bound  to  protect  his  employees  by  the 
best  possible  means,  and  even,  to  some 
extent,  against  their  own  imprudence."' 
The  court  remarked:  "The  position  ot 
employee  is  a  difficult  one.  The  least 
exhibition  of  unwillingness  on  their 
part  may  lead  to  the  loss  of  their 
situation;  their  attention,  too,  is  taken 
up  with  the  manual  labor  they  are  in 
the  act  of  performing;  they  are,  by 
education  and  training,  far  less  capable 
of  foreseeing  and  avoiding  danger  than 
their  employers." 

In  one  case  the  law  was  summed  up 
in  the  following  propositions :  That  the 
master  is  responsible  for  his  faults  of 
omission  as  well  as  his  faults  of  com- 
mission; that  he  is  bound  to  take  the 
precautions  necessary  to  avoid  the  ac- 
cidents which  may  occur  to  the  work- 
men whom  he  employs,  even  by  reason 


of  their  own  imprudence;  that  it  is 
his  duty  to  see  that  the  measures  thus 
adopted  are  observed;  that  it  is  not 
even  enough  for  him  to  have  taken 
serious  precautions,  if  he  failed  to  take 
all  those  which  were  compatible  with 
the  necessities  of  his  industry;  that  he 
is  bound  to  provide  not  only  for  acci- 
dents of  a  usual  kind,  but  for  those 
which  are  barely  possible;  that  he  is 
responsible  for  an  injury  received  by 
his  workman  while  engaged  in  a  dan- 
gerous work  which  he  has  ordered  such 
workman  to  perform;  that  it  is  his 
duty  to  take  all  necessary  precautions 
to  guarantee  the  workman  against  the 
consequences  of  his  own  imprudence; 
that  this  obligation  is  still  more  strict 
when  the  servant  is  a  child  who  is 
ignorant  of  the  danger  which  he  may 
incur,  or  has  neither  the  prudence  nor 
the  experience  necessary  to  protect  him- 
self; that  the  master  is  bound,  when 
he  emploj's  children,  not  to  assign  to 
them  a  work  which  brings  them  into 
contact  with  the  dangerous  parts  of 
machines;  and  that  it  is  his  duty  to 
protect  them  against  the  grave  conse- 
quences which  may  be  entailed  by  acts 
of  levity,  thoughtlessness,  and  the  ca- 
prices natural  to  that  time  of  life. 
Arohbald  v.  Telle  (1897)  Rap.  Jud. 
Quebec,  6  B.  R.  340. 

In  Sarault  v.  Tiau  (1881)  11  Rev. 
Leg.  (Montreal  C.  S.)  217,  the  court 
refers  to  a  passage  in  which  Laurent 
(vol.  20,  p.  518,  No.  438),  commenting 
upon  a  French  decision  to  the  effect 
that  an  employer  is  in  fault,  where  he 
fails  to  take  the  most  minute  precau- 
tions for  the  protection  of  his  em- 
ployees, and  that  he  is  bound  to  safe- 
guard them  against  the  effects  of  their 
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lie  case  of  young  children."  As  applied  for  the  benefit  of  this  class 
of  employees,  such  a  doctrine  may  be  nearly,  if  not  exactly,  paralleled 
in  the  common  law  (see  §  913,  an^e) ;  but,  so  far  as  adults  are  con- 
cerned, it  certainly  fixes  a  higher  standard  of  care  than  that  system 
enacts. 

1979.  [878]  — as  to  methods  of  work. —  In  carrying  out  his  work 
an  employer  is  under  the  duty  of  using  methods  as  safe  as  are  prac- 
ticable.^ He  is  negligent  if  the  methods  which  he  employs  in  carry- 
ing on  his  work  are  such  as  expose  his  servants  to  unnecessary  and 
avoidable  perils.* 

The  test  of  negligence  is  not  whether  greater  precautions  might 
have  been  taken,  and  the  accident  avoided,  but  whether  ordinary 
precautions, — those  usual  under  the  circumstances, — were  taken.^ 

1980.  [879]  — as  to  rules  and  regulations. — Where  the  conditions 
under  which  the  master's  business  is  carried  on  are  such  that  the 
safety  of  the  servants  cannot  be  adequately  secured  without  the  pro- 
mulgation of  rules,  an  obligation  arises  to  make  rules  which  will  be 
effective  for  the  protection  of  the  servants,  and  to  see  not  only  that 
those  rules  are  understood,  but  also  that  they  are  obeyed.  This  duty 
is  more  especially  obligatory  where  girls  and  young  persons  are 
employed.^ 

own  imprudence,  remarks  that  this  doc-  n  RoMtaille  v.  White  ( 1901 )  Rap. 
trine  may  seem  excessively  severe,  as  Jud.  Quebec,  19  C.  S.  431;  McCarthy 
regards  the  employer,  but  that  it  is,  v.  Thomas  Davidson  Mfg.  Co.  (1899) 
nevertheless,  as  completely  conformable  Rap.  Jud.  Quebec,  18  C.  S.  272. 
to  juridical  principles  as  it  is  to  human-  l  Scanlan  v.  Detroit  Bridge  &  Iron 
ity,  inasmuch  as  workmen  who  are  Works  (1899)  Rap.  Jud.  Quebec,  16 
without  education,  and  wanting  in  fore-    C.  S.  264. 

sight,  because  they  are  thus  wanting,  2  Scanlan  v.  Detroit  Bridge  &  Iron 
became  so  familiar  with  the  dangers  Works  (1899)  Rap.  Jud.  Quebec,  16 
of  their  work  that  they  neglect  the  pre-  C.  S.  264,  where  the  method  adopted 
caution  which  the  most  simple  prudence  for  hoisting  heavy  pieces  of  iron  with 
indicates.  The  learned  author  puts  the  a  derrick  was  such  that  the  employees 
ease  of  a  contractor  for  the  excavation  had  to  stand  in  a  position  which  ex- 
of  a  bank,  who  has  directed  his  work-  posed  them  to  great  peril  if  the  chains 
men  to  retire  when  there  is  danger  of  or  piilleys  gave  way. 
the  material  slipping  down,  and  lays  3  Richelieu  &  0.  'Xav.  Co.  v.  St.  Jean 
it  down  that  such  contractor  is  respon-  (]883)  Montreal  L.  Rep.  1  Q.  B.  252, 
sible  in  the  event  of  an  accident  hap-  holding  that  it  was  not  negligence  to 
pening,  if  he  does  not  watch  over  the  use  only  one  hawser  to  fasten  together 
execution  of  this  order,  and  so  protect  two  ships,  from  one  of  which  goods 
the  workmen  against  their  own  im-  were  to  be  transhipped  to  the  other. 
prudence.  '^Pa/rent    v.    Schloman    (1897)    Rap. 

The  doctrine  that  a  master  is  bound  Jud.   Quebec,    12    C.    S.   283    (principle 
to   see   that  an   order   is   executed  was   laid  down  as  being  applicable  to  facto- 
lately  applied  in  Martel  v.  Ross  (1899)    ries  in  which  steam  power  is  used). 
Rap.  Jud.  Quebec,  16  C.  S.  118. 
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1981.  [880]  — as  to  the  employment  of  competent  servants. That 

the  master  is  culpable  if  he  hires  or  retains  an  unskilled  or  other- 
wise incompetent  servant,  and  must  answer  for  such  injuries  as 
other  employees  may  receive  in  consequence  of  the  unfitness  of  that 
servant,  has  been  declared,  arguendo,  in  one  case.^  But  this  principle 
is  of  no  practical  importance,  as  the  common-law  doctrine  of  co- 
service  is  not  applied  in  this  Province.  See  §  1991,  post.  In  the 
case  cited  the  actual  rationale  of  the  judgment  was  that  recovery 
could  not  be  had,  as  there  was  no  evidence  to  show  how  the  accident 
occurred. 

1982.  [881]  — as  to  instruction  and  warning. —  The  existence  of  an 
obligation  to  impart  information  as  to  the  proper  manner  of  doing 
the  work  in  hand,  or  as  to  the  dangers  incident  thereto,  is  inferred 
in  all  cases  where  it  should  have  been  apparent  to  a  reasonably  in- 
telligent person  that  the  perils  to  which  the  work  subjected  the  serv- 
ant in  question  were  probably  not  appreciated  by  him.^  This  duty 
is  more  especially  obligatory  in  the  case  of  inexperienced  children 
who  are  assigned  to  work  of  an  essentially  dangerous  character.^  It 
would  seem,  however,  that  the  master  discharges  his  obligations  fully 
under  such  circumstances  if  the  child  is  given  the  assistance  of  an 
experienced  workman.' 

Some  kinds  of  work  are  apparently  regarded  as  being  so  dangerous 
that,  where  an  immature  youth  has  been  assigned  to  them,  negligence 
is  inferable,  irrespective  of  whether  he  was  or  was  not  duly  in- 
structed.* 


1  St.  Lawrence  Sugar  Ref.  Co.  v. 
Campbell  (1885)  Montreal  L.  Rep.  1 
Q.  B.  290. 

iCossett  V.  Leduc  (1883;  Quebec 
Cour  de  Revision)  6  L.  N.  181,  citing 
Laurent,  vol.  xx.,  No.  475  (proper  way 
of  handling  a  new  tool)  ;  George  Mat- 
thews Go.  V.  Bouchard  (1897)  Rap. 
Jud.  Quebec,  8  B.  R.  550;  Parent  v. 
Schloman  (1897)  Rap.  Jud.  Quebec,  12 
C.  S.  283. 

Where  the  lumber  on  a  platform  car 
on  which  the  plaintiff  was  riding  gave 
way  and  precipitated  him  to  the  ground, 
the  railway  company  was  held  liable, 
on  the  ground  that  its  officials  bad 
omitted  to  warn  him  not  to  ride  on  this 
car,  and  had  failed  to  hold  the  train 
until  he  and  his  fellow  workman  had 
been  removed  to  another  car.  Canadian 
P.  R.  Go.  V.  Gorffette  (1886)  Montreal 
L.  Rep.  2  Q.  B.  310. 


2  McCarthy  v.  Thomas  Davidson  Mfg. 
Co.  (1899)  Rap.  Jud.  Quebec,  18  C.  S. 
272  (operation  of  machine  with  rapidly 
revolving  knives)  ;  Archbald  v.  Telle 
(1897)  Rap.  Jud.  Quebec,  6  B.  R.  340 
( boy  injured  while  holding  a  belt  which 
was  under  repair,  so  as  to  prevent  it 
from  touching  a  transmitting  wheel 
which  was  in   motion). 

3  See  McCarthy  v.  Thomas  Davidson 
Mfg.  Go.  (1899)  Rap.  .Jud.  Quebec,  18 
C.  S.  272. 

*  In  one  case  it  was  held  to  be  negli- 
gence for  an  employer  to  put  a  boy  of 
fifteen  to  work  at  a  machine  for  cut- 
ting boards,  not  provided  with  a  guard 
to  protect  the  operator's  hand.  Ijigare 
v.  EspUn  (1897)  Rap.  Jud.  Quebec,  12 
C.  S.  113.  The  employer's  failure  to 
instruct  the  boy  was  referred  to  in  the 
allegations  of  the  plaintiff,  but  the  con- 
clusion of  the  court  is  apparently  not 
based  on  this  omission. 
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1983.  [882]  Duty  to  save  life  of  imperiled  servant. — To  charge  a 
master  with  the  responsibility  for  the  failure  of  his  agent  to  save  the 
life  of  a  servant  in  jeopardy,  it  must  be  shown  that  such  agent  was 
■culpably  negligent.  He  cannot  be  held  liable  where  the  evidence 
merely  shows  that  something  might  have  been  done  which  was  not 
done,  and  that,  if  that  something  had  been  done,  death  would  not 
have  ensued.^ 

1984.  [883]  Assurance  of  safety.— Although  the  master  or  his 
agent  may  have  acted  in  good  faith  and  in  the  belief  that  what  he 
said  was  true,  he  is  liable,  as  for  negligence,  if  he  assures  his  serv- 
ants that  they  are  in  no  danger,  and  thus  induces  them  to  remain 
on  the  premises,  when  it  ought  to  have  been  apparent  to  him  that, 
under  the  circumstances,  their  position  might  at  any  moment  be- 
come one  of  extreme  peril.  ^ 

1985.  [884]  Liability  to  servants  working  outside  the  scope  of  their 
«mployment. —  The  owner  of  a  manufacturing  establishment  who 
causes  a  workman  to  perform  very  dangerous  work,  especially  when 
such  workman  is  not  accustomed  to  that  description  of  work,  and 
does  not  receive  a  salary  in  proportion  to  the  risk  he  runs,  is  liable 
in  damages  for  the  death  of  the  workman.' 

1986.  [885]  Obligations  of  an  employer  not  owed  to  volunteers. — 
A  master  is  not  bound  to  protect  volunteers  or  intermeddlers  from 
the  dangers  of  work  imdertaken  by  them  without  his  authority.* 

1987.  [886]  Causation. —  No  action  can  be  maintained  unless  the 
injury  is  shown  by  direct  testimony,  or  by  presumptions  consistent, 
weighty,  and  precise,  to  have  been  caused  by  the  negligence  of  the 
master  or  one  of  his  agents.  No  recovery  can  be  had  where,  under 
the  evidence,  the  manner  in  which  the  accident  occurred  is  a  mere 
matter  of  conjecture.* 

I  Richelieu  &  0.  Xav.  Go.  v.  St.  Jean  l  Price  v.  Roy   (1898)  Rap.  Jud.  Que- 

(1883)    Montreal  L.  Rep.   1  Q.  B.  252.  beo,  8  B.  R.  170. 

There    recovery    was    denied    in    a   case  l  Chartier  v.  Quebec  8.  S.  Co.   ( 1897 ) 

•where   a   member   of   a   steamer's   crew  Rap.  Jud.  Quebec,  12  C.  S.  261    (plain- 

who    fell    into    the    water    while   goods  tiff  joined  in  the  work  of  the  crew  of 

■were    being    transhipped    from    another  a   ship   before   the   arrival   of  the  only 

steamer  was  drowned.     The  captain  did  agent   of    the    defendant   who    had    the 

not  lower  any  bo^ts  to  rescue  him,  but  power  to  employ  men), 

the    evidence    was    that    a    number    of  1  Montreal  Rolling  Mills  Co.  v.   Cor- 

other  boats  which  were  close  by  hurried  roran    (1896)    26   Can.   S.   C.   595;    St. 

towards  the  drowning  man  the  moment  Laiorence   Sugar  Ref.   Co.   v.    Campbell 

after  the  accident  occurred.  (1885)    Montreal  L.  Rep.  1  Q.  B.  290. 

1  Macdcmald    v.     Tliiiaudeau     (1899)  In  one  case  an  injury  caused  by  the 

Rap.  Jud.  Quebec,  8  B.  R.  449   (ser\'ants  rebound  of  a  hawser  which  broke  while 

were   directed  to   return  to  work  after  the  defendant's  steamer  was  putting  off 

a  fire  had  broken  out  on  the  uppermost  from  a  wharf  was  held  to  be  presump- 

floor  of  a  factory).  tively   due   to   the    insufficiency   of   the 
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B.  Defenses  available  to  employees. 


1988.  [887]  Assumption  of  risks. —  As  under  the  common  law, 
every  risk  which  is  not  shown  to  have  been  the  result  of  some  dis- 
tinct negligence  on  the  master's  part  is  regarded  as  being  one  which 
belongs  to  the  ordinary  class.^ 

Where  a  servant  has  undertaken  work  which  he  knows  to  be  dan- 
gerous, the  master's  whole  duty  is  performed  when  he  has  furnished 
everything  that  is  necessary  to  protect  him  from  peril,  so  far  as  the 
nature  of  the  work  allows.^ 

1989.  [888]  Volenti  non  fit  injuria. —  The  principle  embodied  in 
the  maxim  volenti  non  fit  injuria  is  recognized,  and  will  preclude 
recovery  under  circumstances  appropriate  for  its  application.* 

1990.  [889]  Contributory  negligence. — If  the  servant's  own  negli- 
gence was  the  sole  cause  of  his  injury,  he  cannot  recover  any  damages 
whatever.*  The  theory  upon  which  recovery  is  denied  in  this  instance 
is  the  same  as  that  which  is  the  basis  of  the  similar  rule  which  pre- 
vails under  the  common  law,  viz.,  that  the  fault  of  the  servant  him- 
self breaks  the  connection  between  the  delinquency  complained  of 


hawser,  or  to  the  carelessness  of  the 
crew  in  paying  it  out,  or  to  the  negli- 
gence of  the  captain  in  not  employing 
a  tug  to  assist  in  the  operation.  The 
defendant  was  accordingly  held  to  be 
responsible  in  any  view  of  the  evidence. 
Corner  v.  Byrd  (1886)  Montreal  L. 
Rep.  2  Q.  B.  262. 

1  Bourgeault  v.  Grand  Trunk  R.  Co. 
(1887)  Montreal  L.  Rep.  5  S.  C.  249 
( allegation  that  a  frog  was  out  of  order, 
not  proved ) . 

2  Riclielieu  &  0.  Nav.  Co.  v.  St.  Jean 
(1883)  Montreal  L.  Rep.  1  Q.  B.  252, 
reversing   (1882)   11  Rev.  Leg.  381. 

1  Richelieu  &  0.  Nav.  Co.  v.  St.  Jean 
(1883)  Montreal  L.  Rep.  1  Q.  B.  252. 
The  effect  of  the  ruling  was  that,  even 
if  the  method  adopted  for  doing  the 
work  in  hand  is  a  negligent  one,  a  serv- 
ant who  is  injured  by  its  adoption  can- 
not recover  in  a  case  where  he  is  him- 
self the  person  who  is  in  control  of  the 
work. 

^Cossett  V.  Leduc  (1883;  Quebec 
Cour  de  Revision)  6  L.  N.  181,  citing 
Laurent,  vol.  xx..  No.  475;  Richelieu  & 
0.  Nav.  Co.  V.  St.  Jean  (1883)  Montreal 
L.  Rep.  1  Q.  B.  252.  reversing  11  Rev. 
Leg.  381,  and  approving  Sarault  v.  Viau 
(1882)  11  Rev.  Leg.  216:  Fortier  v. 
Lawsier    (1898)    Rap.   Jud.   Quebec,    14 


C.  S.  359 ;  Archarribault  v.  Dominion 
Bwri  Wire  Co.  (1889)  18  Rev.  Leg. 
(Quebec  C.  S.)  57;  Globe  Woolen  Mills 
Co.  v.  Poitras  (1895)  Rap.  Jud.  Que- 
bec, 4  B.  R.  116,  reversing  Montreal  L. 
Rep.  5  S.  C.  391;  RoUtaille  v.  White 
(1901)  Rap.  Jud.  Quebec,  19  C.  S.  431; 
Roberts  v.  Dorion  (1895)  Rap.  Jud. 
Quebec,  4  B.  R.  117,  reversing  Rap.  Jud. 
Quebec,  5  C.  S.  411;  Cu/rrie  v.  Conture 
(1887)  19  Rev.  Leg.  (Quebec  Q.  B.) 
443:  Dominion  Oil  Cloth  Co.  v.  CoalUcr 
(1890)  Montreal  L.  Rep.  6  Q.  B.  268. 
reversing  (1888)  Montreal  L.  Rep.  5 
S.  C.  97;  Desroches  v.  Ganthicr  (1882) 
5  L.  N.  404,  3  Dorion  (Quebec)  33; 
Scanlan  v.  Detroit  Bridge  &  Iron  Works 
(1899)  Rap.  Jud.  Quebec,  16  C.  S. 
264;  Tooke  V.  Bergeron  (1897)  27  Can. 
S.  C.  567. 

A  workman  injured  in  the  execution 
of  a  piece  of  work  which  becomes  dan 
gerous  only  when  the  person  executiii.s 
it  fails  to  pay  proper  attention  to  what 
he  is  doing  cannot  recover  damages,  if 
he,  being  fully  aware  of  all  the  proper 
precautions  to  take,  can  only  have  been 
the  victim  of  an  accident  in  conse- 
quence of  his  own  fault  and  his  own 
imprudence.  Dalloz  et  Vergg,  Codes 
Annot6es,  Code  Civ.  2,  1st  pt.,  p.  234, 
art.  1383,  No.  101. 
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and  the  injury  received.*  But  the  doctrine  of  Anglo- American  juris- 
prudence, that  no  action  is  maintainable  in  any  case  where  the  serv- 
ant's negligence  contributed  even  in  the  smallest  degree  to  the  acci- 
dent, has  not  been  adopted.  If  it  appears  that  the  injury  was  caused 
partly  by  the  negligence  of  the  master  and  partly  by  the  negligence 
of  the  servant,  the  damages  awarded  will  be  reduced  by  such  an 
amount  as  may  be  deemed  equitable  in  view  of  all  the  circumstances 
involved.^ 

The  standards  by  which  the  culpable  or  nonculpable  quality  of  a 
servant's  acts  is  gauged  are,  it  would  seem,  not  materially  different 
from  those  which  are  applied  under  the  common  law.  On  the  one 
hand  we  find  the  general  principle  formulated  that,  if  a  man  has 
done  what  the  majority  of  men  would  have  done  under  the  circum- 
stances, it  cannot  be  said  that  he  is  culpable.*  On  the  other  hand, 
the  right  of  recovery  has  been  denied  where  a  skilled  workman  con- 
tinued to  use  an  appliance,  the  insufficiency  of  which  for  the  purpose 


2  According  to  a,  standard  treatise  on 
French  law  a  servant  who  receives  an 
injury  through  his  own  fault  is  put 
upon  the  footing  of  a  person  who  has 
not  been  injured  at  all.  QuoA  quis  e.v 
■sua  culpa  dammtni  sentit,  non  intelli- 
gitur  damnum  sentire.  Larombigre, 
Th^orie  des  Obligations,  vol.  5,  p.  708, 
No.  29.  The  same  author  also  observes 
that  it  frequently  happens  that  the 
fault  imputable  to  the  person  who  al- 
leges himself  to  be  injured  is  of  such  a 
degree  that  the  act  complained  of,  how- 
ever hurtful  it  may  be,  does  not  present 
any  longer  the  characteristics  of  a 
delict,  or  quasi-delict. 

S  Fortier  v.  Lauzier  (1898)  Rap.  Jud. 
Quebec,  14  C.  S.  359;  Price  v.  Roy 
(1899)  29  Can.  S.  C.  494,  reversing  in 
part  (1898)  Rap.  Jud.  Quebec,  8  B.  R. 
170  (employee  of  mill  owner  undertook 
the  manifestly  dangerous  work  of  sav- 
ing a  bridge  from  destruction  by  a 
flood):  Paguet  v.  Dufour  (1908)  39 
Can.  S.  C.  332;  Wire  d  Calle  Co.  v. 
McAlUndon  (1907)  Rap.  Jud.  Quebec, 
16  B.  R.  273;  Locomotive  &  Mach.  Co. 
V.  Lemay  dit  Delorme  ( 1908 )  Rap.  Jud. 
Quebec  i7  B.  R.  328;  Dorm-  v.  Canadian 
P.  R.  Go.  (1910)  Rap.  Jud.  Quebec  37 
C.  S.  493 ;  Jodoin  v.  Dominion  Bridge 
Co.  (1910)  Rap.  Jud.  Quebec  39  C.  S. 
103;  Dcmanche  v.  Ashestos  &  Ashestio 
Co.  (1911)  Rap.  Jud.  Quebec  40  C.  S. 
(Ct  Rev.)  270;  Cull  en  v.  Archibald 
(1911)   Rap.  Jud.  Quebec  40  C.  S.  330; 


Price  V.  Talon  (1902)  32  Can.  S.  C. 
123  (servant  was  guilty  of  contributory 
negligence  in  falling  into  an  unguarded 
opening,  and  was  assessed  half  the 
damages)  ;  Nault  v.  O'Shaughticssy 
(1901)  Rap.  Jud.  Quebec  19  S.  C.  448 
(boy  employed  to  work  on  edger  fell 
into  hole  of  which  he  knew)  ;  Bloval 
V.  CUnton  Fireproofing  Co.  (1907)  Rap. 
Jud.  Quebec  29  C.  S.  481  (servant  re- 
mained in  place  of  danger  after  he  had 
been  warned  off)  ;  Giguere  v.  Frechette 
(1911)  Rap.  Jud.  Quebec,  40  C.  S.  37 
(employee  placing  materials  in  a  ma- 
chine permitted  his  hand  to  bs  draAAii 
in)  ;  Wire  &  Cable  Go.  v.  MoAllindon 
(1908)  Rap.  Jud.  Quebec  16  B.  R.  273 
(plaintiff  inadvertently  placed  his  hands 
on  cog  wheels ) . 

The  principle  of  the  French  law  is 
that  where  the  party  who  claims  com- 
pensation for  an  injury  caused  by  the 
fault  of  another  has  been  also  guilty  of 
fault  which  contributed  to  the  accident 
he  must  share  the  responsibility,  and 
in  that  case  the  damages  are  not  di- 
vided equally,  as  is  the  rule  in  the 
English  admiralty  courts  and  under  the 
Revised  Statutes  of  Canada  (1906) 
chap.  113,  §  918.  Lefehvre  v.  Xichols 
Chemical  Co.  (1910)  Rap.  Jud.  Quebec 
36  C.  S.  535,  affirmed  in  (1909)  42  Can. 
S.  C.  402. 

iCossett  V.  Leduc  (1883;  Quebec 
Cour  de  Revision)  6  L.  N.  181,  citing 
Laurent,  vol.  xx..  No.  475. 
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for  which  it  was  supplied  he  should  have  comprehended ;  *  where  a 
servant  unnecessarily  exposed  himself  to  peril  by  using  an  appliance 
^\•hile  it  was  temporarily  in  an  abnormally  dangerous  condition ;  ® 
'\\'here  a  servant,  as  a  result  of  using  for  a  particular  piece  of  work 
an  implement  which,  as  he  knew,  was  not  designed  to  be  used  for 
such  a  purpose,  suffered  an  injury  which  would  not  have  been  re- 
ceived if  he  had  used  the  appropriate  implement ; ''  and  where  the 
injury  was  the  result  of  the  servant's  disobedience  to  the  master's 
orders,'  or  was  due  to  the  servant's  disregard  of  the  instructions 
which  he  had  received  as  to  the  manner  in  which  the  work  assigned 
to  him  was  to  be  done.® 

An  act  of  indisputably  negligent  quality  will  not  preclude  recovery, 
if  the  adoption  of  the  course  of  conduct  which  the  servant  ought  to 
have  followed  would  not  have  enabled  him  to  avoid  the  danger  to 
which  he  was  exposed  when  the  accident  occurred.  " 

As  is  the  rule  under  the  common  law,  the  fact  that,  at  the  time  of 
the  accident,  the  injured  servant  was  absorbed  in  duties  which  en- 
grossed his  attention  is  an  adequate  excuse  for  his  temporary  forget- 
fulness  of  a  known  danger.  ^^  So,  also,  negligence  is  sometimes  nega- 
tived by  the  fact  that,  at  the  time  when  the  servant  did  the  act  which 

5  Laurent,   vol.   20,   p.   517,   No.   486,  (1888)    Montreal   L.    Rep.   5    S.    C.   97 

quoted   in   Sarault  v.   Viau    (1881)    11  (servant  undertook  to  shift  a  belt  while 

Rev.  Leg.    (Montreal  C.  S.)    217.  the  machinery  was  in  motion). 

e  Roberts  V.  Dorion  (1895)  Rap.  Jud.  ^  Currie  v.   Couture    (1887)    19  Rev. 

Quebec,    4    B.    R.    117,    reversing   Mon-  Leg.    (Quebec   Q.   B.)    443    (furnace  in 

treal  L.  Rep.  5  S.  C.  411    (servant  un-  which  "black  ash"  was  made  exploded)  ; 

dertook  to  operate  a  planer  from  which  Rohitaille  v.   White    (1901)    Rap.  Jud. 

the  guard  ordinarily  provided  had  been  Quebec,  19  C.  S.  431  (boy  who  had  been 

removed).  duly  instructed  as  to  the  proper  way  of 

"f  Foriier  v.  Lauzier  (1898)  Rap.  .Jud.  doing  the  work  and  the  dangers  to  be 

Quebec,  14  C.   S.  359.     The  court  held  guarded  against  allowed  his  hand  to  be 

that  the  diversion  of  the  implement  to  drawn  between  the  cylinders  of  a  leather 

an  improper   purpose  was  not  excused  slicing    machine)  ;    Scanlam   v.    Detroit 

by   the    fact   that   other  workmen   had  Bridge  &  Iron  Works   (1899)  Rap.  Jud. 

been  guilty  of  similar  misconduct.  Quebec,  16  C.  S.  264. 

^  Desroches  v.   OoMtliier   (1882)    5  L.  ^0  In  Scanlam -v.  Detroit  Bridged  Iron 

N.    404     (Quebec)     33;     Glole    Woolen  Woi-Jcs    (1899)    Rap.    Jud.    Quebec,    IG 

Mills  Co.  V.  Poitras   (1895)   Rap.  Jud.  C.  S.  264,  a  servant  was  injured  as  a 

Quebec,    4    Q.    B.    116,    reversing   Rap.  result  of  the  breaking  of  some   chains 

Jud.    Quebec,    5    C.    S.    391     (servant  and  pulleys  by  which   a  bridge  girder 

cleaned   machinery   while    in   motion)  ;  was  being  raised,  while  he  was  stand- 

Arohambault   v.   Doinimon   Bari    Wire  ing   in   a   position   which   he   had   been 

Co.    (1889)    18   Rev.    Leg.    (Quebec   8.  forbidden  to  take  while  this  operation 

C.)    57    (servant  attempted  to  replace  was   in   progress.     The   court   awarded 

a  belt  while  the  machinery  was  in  mo-  him    damages    on    the   ground   that   he 

tion,  when   it  was  not  his  duty  to  do  would  in  all  probability  have  been  in- 

so,  and  another  employee  was  specially  jured,  even  if  he  had  complied  with  the 

charged  with  this  function)  ;  Dominion  employer's  directions. 

Oil  Cloth  Co.  V.  Coallier    (1890)   Mon-  HA   servant   engaged   in   performing 

treal    L.    Rep.    6   Q.    B.    268,   reversing  a  piece  of  work  which  requires  the  excr- 
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was  the  immediate  cause  of  the  injury,  extreme  terror  created  by 
great  peril  confused  his  reasoning  faculties.  ^^ 

1991.  [890]  Common  employment.— a.  Scotland. — It  has  been  stat- 
ed by  Sir  Frederick  Pollock  that  the  doctrine  of  common  employ- 
ment "was  not  so  much  adopted  from  England,  as  thrust  upon  the 
Scottish  courts  by  decisions  of  the  House  of  Lords."  ^  This  remark 
is  fully  justified  by  the  language  used  in  the  earlier  cases.^  Upon 
the  facts  it  is  possible  to  reconcile  the  decisions  cited  with  the  doc- 
trines applied  in  the  English  courts ;  and  it  is  upon  this  footing  that 
they  are  explained  in  the  judgment  of  the  Lord  Chancellor  in  the 
decision  which  finally  assimilated  the  law  of  Scotland  to  that  of 
England.'  But  this  very  unsatisfactory,  not  to  say  disingenuous, 
method  of  making  out  a  doctrinal  identity  is  entirely  forbidden  by 
the  circumstances  involved  in  another  case  in  which  the  judges,  with 
a  full  knowledge  of  the  rule  which  has  been  formulated  a  few  years 
previously  by  the  English  court  of  exchequer,  deliberately  held,  upon 
the  broadest  grounds,  that  a  master  was  liable  to  a  servant  who  was 
injured  by  the  negligence  of  a  coservant.*  This  piece  of  legal  his- 
tory, however,  is  no  longer  of  any  practical  interest  since  the  con- 
summation of  the  coercive  process  referred  to  by  Sir  Frederick  Pol- 
lock, and  the  subject  is  referred  to  in  the  present  connection  chiefly 
for  the  purpose  of  explaining  the  manner  in  which  it  has  happened 
that  in  Scotland,  a  country  in  which  the  civil  law  furnishes  to  a 
large  extent  the  basis  of  the  jurisprudence  administered,  a  doctrine 
is  now  applied  which  has  been  repudiated  in  all  other  countries  in 
which  that  system  prevails. 

cise  of  his  whole  physical  strength  135  (see,  especially,  remarks  of  Lord 
should  not  be  held  responsible  for  hav-  Cunningham)  ;  Dincon  v.  Ranken  (1852) 
ing  momentarily  forgotten  a  source  of  14  Sc.  Sess.  Cas.  2d  series,  420  (see 
danger  behind  him  to  which  he  was  opinions  of  Lords  Moncrieff  and  Cock- 
exposed  by  the  master's  nonobservance  burn ) . 

of    proper    precautions.      Oeorge    Mai-        3  Bartonshill    Coal    Co.    v.     Maguire 

thews    Go.    V.    Boufhanl     (1897)     Rap.  (1858)    3  Macq.  H.  L.  Cas.  266,  4  Jur. 

Jud.  Quebec,  8  B.  R.  550.  N.  S.  767,  6  Week.  Rep.  664,  19  Eng. 

12  Contributory     negligence      is      not  Rul.  Cas.  107. 
predicable  of  the   act  of  a   female  em-        *  M' X aughton    v.    Caledonia    R.    Co. 

ployee   in  leaping  out  of   a  window  in  (1857)    19  So.  Sess.  Cas.  2d  series,  271 

the  upper  story  of  a  burning  building,  (oar  repairer  injured  by  negligence  of 

under  the  belief  that  she  could  not  save  engineer).      This   decision   is   the   more 

herself  in  any  other  way,  although  she  significant  in  the  present  point  of  view, 

could  readily  have  escaped  by  the  stair-  as  it  was  delivered  after  the  hearing  of 

ease.     Ma-cdonald  v.  Thihaudeau  (1899)  the  English  case  just  cited,  but  before 

Rap.  Jud.  Quebec,  8  B.  R.  449.  the  rendition  of  the  judgment,  and  the 

1  Essays  on  Jurisprudence,  p.  115.  court   explicitly   declined   to   adopt   the 

2  See  Sioord  v.  Cameron  (1839)  1  So.  doctrine  of  coservice,  unless  the  House 
Sess.  Cas.  2d  series,  493 ;  Orey  v.  Bras-  of  Lords  should  pronounce  in  its  favor. 
sey   (1852)    15  Sc.  Sess.  Cas.  2d  series, 
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h.  France. — In  1834,  three  years  before  the  leading  English  de- 
cision of  Priestley  v.  Fowler,  it  was  held  by  the  Cour  de  Cassation, 
affirming  the  decision  of  the  lower  court,  that  the  risk  of  being  in- 
jured by  the  negligence  of  a  fellow  workman  was  presumed  to  be 
sufficiently  compensated  for  by  the  wages  paid,  and  that  such  a  risk 
was,  for  this  reason,  one  of  those  which  are  presumed  to  have  been 
accepted  by  every  employee.  °  This  decision  was  soon  afterwards 
followed  by  another  to  the  same  effect.®  But  the  doctrine  thus  laid 
dovm  was  finally  repudiated,  and  the  rule  which  now  prevails  is 
that  an  employer  is  not  absolved  from  liability  by  the  fact  that  the 
injury  was  due  to  the  negligence  of  a  coservant.' 

c.  Italy  and  Siuitzerland. — It  has  been  stated  by  Mr.  Bateson  in 
the  Law  Quarterly  Eeview  (vol.  5,  p.  184)  that  the  doctrine  applied 
in  these  countries  is  the  same  as  that  which  prevails  in  France. 

d.  Germany  and  Austria. — It  is  stated  by  Mr.  Pearce  Higgins 
(9  Jurid.  Rev.  p.  271)  that,  so  far  as  regards  the  liability  of  an 
employer,  the  public  and  workmen  are  on  the  same  footing  in  these 
countries,  and  their  systems  of  law  know  nothing  of  any  doctrine  of 
common  employment. 

e.  Quebec. — In  some  of  the  earlier  cases  the  courts,  influenced, 
possibly,  by  the  contiguity  of  jurisdictions  in  which  the  common-law 
rule  was  applied,  rendered  decisions  based  upon  the  theory  that  the 
risk  of  being  injured  by  the  negligence  of  a  fellow  servant  was  as- 
sumed, as  being  one  of  those  ordinarily  incident  to  every  employ- 
ment.* But  the  doctrine  now  established  is  the  same  as  that  which 
prevails  in  France.® 

s  Dalloz,    Jurisp.    G6n6rale    de    Roy-  be  a  vice  principal.     Hall  v.  CanadMm 

aume,  1837,  2d  partie,  p.  161.  Copper  &  SulpMir  Co.    (1879;   Quebec) 

e  Dalloz,  2d  partie,  p.  168.  2  L.  N.   245. 

7  Dalloz,  1841,  lat  partie,  p.  271.     See        9  Canadian    P.    R.    Co.    v.    RoUnson 

also  Demolombe,  vol.  31,  No.  368;  Sour-  (1887)    14  Can.  S.  C.  105,  per  Strong, 

dat,  vol.  2,  No.  911.  J.;  Asbestos  if  Asbestic  Co.  v.  Durand 

In  Weaver  y.  W.  L.  Goulden  Logging  (1900)    30    Can.    S.    C.   285;    Filion  v. 

Co.    (1906)    116  La.  468,  40  So.  798,  it  Queen    (1894)    4    Can.    Exch.    134,    af- 

vpas   held   that   the    asserted    civil    law  firmed   in    (1895)    24   Can.   S.    C.   482; 

doctrine  that  a  master  without  fault  is  Belanger    v.     Riopel     (1887;     Quebec) 

liable  for  the  negligence  of  a  fellow  serv-  Montreal  L.  Rep.  3  S.  C.  198    (master 

ant  is  recognized  neither  by  the   Civil  held    liable    for    negligent    construction 

Code  nor  by  the  jurisdiction  of  Louisi-  of    a    scaffold    by    a    fellow    servant)  ; 

ana.  Filion  v.  Reg.   (1894)  4  Can.  Exch.  134, 

« Fuller    V.     Gramd     Trunk     R.     Go.  affirmed  in   (1895)    24  Can.  S.  C.  482; 

(1868;  Quebec)   1  L.  C.  L.  J.  68;  Ball  Armstrong  v.  Rex  (1907)  11  Can.  Exch. 

V.     Canadian    Copper    &    Sulphur    Co.  119,  affirmed   in    (1908)    40  Can.  S.   C. 

(1879;  Mont.  Ct.  of  Rev.)  2  L.  N.  245;  229;  Rex  v.  Desrosi^;rs   (1908)   41  Can. 

Bourdeau  v.  Gramd  Trunk  R.  Co.  ( 1866 ;  S.   C.   71. 
Quebec)  2  L.  C.  L.  J.  186.  In  a  recent  case  one  of  the  Federal 

In   one   case  a  foreman  was  held  to  courts  of  appeal   applied  this   doctrine 
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[/.  Mexico. — In  decisions  rendered  by  a  circuit  court  of  appeals, 
it  has  been  held  that  the  common-law  doctrine  as  to  the  nonliability 
of  employers  to  an  employee  for  the  negligence  of  a  coemployee  does 
not  exist  in  Mexico."] 


in  a  case  where  the  servant  of  an  Amer- 
ican railway  company  was  injured  in 
Canada.  Boston  &  M.  R.  Co.  v.  Mc- 
Duffey  (1897)  25  C.  C.  A.  247,  51  U. 
S.  App.  Ill,  73  Fed.  934. 

10  Mexican  G.  B.  Co.  v.  Sprague 
(1902)    52  C.  C.  A.  318,  114  Fed.  544. 

Under  the  laws  in  force  in  the  Re- 
public of  Mexico  at  the  time  the  plain- 
tiff received  his  injuries,  railway 
corporations  were  liable  for  all  faults  or 
accidents   occurring   through   tardiness. 


negligence,  imprudence,  or  want  of  ca- 
pacity of  their  employees,  and  this,  al- 
though the  injury  resulting  was  to 
another  employee  of  the  company,  him- 
self without  fault;  or,  in  other  words, 
in  the  Republic  of  Mexico  the  employee 
of  a  railway  corporation  does  not  as- 
sume, as  one  of  the  risks  of  his  employ- 
ment, the  negligence  of  a  coemployee. 
Mexican  G.  R.  Co.  v.  Knox  (1902)  52 
C.  C.  A.  21,  114  Fed.  73. 


CHAPTEE  LXXXVI. 

CONFLICT  OF  LAWS   IN   CASES   INVOLVING   EMPLOYEES'   LIABILITY. 

A.  Wheee  the  effect  of  a  statute  is  not  involved. 

1992.  Conflict  of  laws,  as  between  the  courts  of  two  states. 

1993.  — ^as  between  Federal  and  state  courts. 

B.  Wheee  the  effect  of  a  statute  is  involved. 

1994.  Conflict  of  laws  as  between  the  courts  of  two  of  the  United  States. 

a.  Injury  received  in  another  state. 

6.  Injury  received  in  state  where  action  is  brought. 

1995.  — as  between  Federal  and  state  courts. 

1996.  — as  between  Federal  and  foreign  courts. 
1996a.  — as  between  state  and  foreign  courts. 

1997.  Lex  fori  controlling,  where  statute  affects  merely  the  remedial  pro- 

cedure. 

1998.  Presumptions  as  to  the  law  prevailing  in  other  states. 

A.  Where  the  effect  of  a  statute  is  not  involved. 

1992.  [868]  Conflict  of  laws,  as  between  the  courts  of  two  states. — 
For  a  full  discussion  of  the  various  principles  governing  this  ques- 
tion generally,  see  Parmele's  Wharton's  Conflict  of  Law^s. 

It  has  been  laid  down  that,  in  determining  the  right  of  a  servant 
to  recover  for  an  injury  received  in  a  sister  state,  a  court  is  not 
bound  to  adopt  the  construction  which  has  been  placed  upon  the 
common  law  in  that  state.  The  position  taken  by  one  court  was 
that  the  common  law  was  presumably  the  same  in  both  jurisdictions, 
and  that  the  court  which  tried  the  action  was,  for  this  reason,  not 
only  competent,  but  under  an  obligation,  to  decide  the  rights  of  the 
parties  according  to  its  own  theory  of  the  actual  effect  of  that  law, 
as  applied  to  the  facts  in  evidence.  The  conclusion  deduced  from 
the  principle  thus  laid  down  was,  that  the  rulings  of  the  court  of  last 
resort  in  the  state  where  the  accident  occurred  were  not  controlling 
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as  regards  the  question  whether  the  defense  of  coservice  was  avail- 
able.^ 

According  to  the  general  rule,  the  right  of  recovery,  under  such 
circumstances,  should  be  determined  with  reference  to  the  decisions 
of  the  courts  of  the  state  or  country  within  the  limits  of  which  the 
injury  was  received.* 


^Krogg  v.  Atlanta  &  W.  P.  R.  Go. 
(1886)   77  6a.  202,  4  Am.  St.  Rep.  79. 

While  the  courts  of  this  state  will 
follow  the  decisions  of  a  sister  state  in 
construing  the  statutes  of  the  sister 
state,  they  are  not  bound  by  the  inter- 
pretation placed  upon  the  common  law 
by  the  courts  of  other  states.  Lay  v. 
Nashville,  C.  &  St.  L.  B.  Co.  (1908) 
131  Ga.  345,  62  S.  E.  189  (headnote  by 
the  court) . 

WTiere,  on  propositions  of  general  or 
common  law  as  distinguished  from 
statutory  law,  the  courts  of  two  states 
are  not  in  accord,  a  person  having  a 
cause  of  action  in  one  state  cannot  have 
that  cause  of  action  enforced  in  the 
other  state  according  to  the  theory  ap- 
proved in  the  state  in  which  the  cause 
of  action  arose.  Strong  v.  Chicago,  B. 
(C  Q.  R.  Co.  (1911)  150  Iowa,  1,  129 
N.  W.  321. 

2  Leazotte  v.  Boston  d  M.  R.  Co. 
(1899)  70  N.  H.  5,  45  Atl.  1084  (ap- 
plying the  Massachusetts  doctrine  that 
the  duty  of  a  railway  company  with 
respect  to  the  inspection  of  its  cars  is 
adequately  discharged  when  competent 
inspectors  have  been  employed)  ;  Nasli- 
ville,  C.  &  St.  L.  R.  Co.  v.  Foster 
(1882)  10  Lea,  351  (applying  Alabama 
doctrine  that  the  existence  of  coservice 
is  not  negatived  by  the  fact  that  the 
negligent  and  injured  servants  were  in 
different  departments  of  the  master's 
business)  ;  M (-Master  v.  Illinois  C.  R. 
Co.  (1887)  65  Miss.  264,  7  Am.  St.  Eep. 
653,  4  So.  59  (applying  Louisiana  rule 
that  conductor  is  a  vice  principal  as 
to  a  brakeraan)  ;  Illinois  C.  R.  Co.  v. 
Harris  (1901)  —  Miss.  — .  29  So.  760 
(same   rule  applied). 

The  rule  of  the  text  was  also  fol- 
lowed in  the  following  cases:  Louisville 
&  N.  R.  Co.  V.  Cook  (1910)  168  Ala. 
592,  53  So.  190:  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  HesterJy  (1911)  98  Ark.  240, 
135  S  W.  874;  Garter  v.  McDermott 
(1907)  29  App.  D.  C.  145,  10  L.R..A. 
(NS.)  1103,  10  Ann.  Cas.  601;  Whit- 
field V.  Louisville  &  .Y.  R.  Go.    (19101 


7  Ga.  App.  268,  66  S.  E.  973;  Christian- 
sen v.  WillioMi  Graver  Tank  Works 
(1906)  223  111.  142,  79  N.  E.  97,  7 
Ann.  Cas.  69,  affirming  (1906)  126  111. 
App.  86;  Louisville  &  N.  R.  Go.  v. 
Keijfer  (1908)  132  Ky.  419,  113  S. 
W.  433;  Foga/rty  v.  St.  Louis  Transfer 
Go.  (1904)  180  Mo.  490,  79  S.  W.  664, 
1  Ann.  Cas.  136;  Rahm  v.  Chicago,  R. 
I.  &  P.  R.  Go.  (1908)  129  Mo.  App. 
679,  108  S.  W.  570;  Ham  v.  St.  Louis 
&  8.  F.  R.  Go.  (1909)  136  Mo.  App.  17, 
117  S.  W.  108;  Garmaday  v.  Atlantic 
Coast  Line  R.  Co.  (1906)  143  N.  C. 
439,  8  L.R.A.(N.S.)  939,  118  Am.  St. 
Eep.  821,  55  S.  E.  836;  Dryden  v.  Pel- 
Ion-Armstrong  Co.  (1909)  53  Or.  418, 
101  Pac.  190;  Missouri,  K.  &  T.  R.  Co. 
V.  Eeefe  (1905)  37  Tex.  Civ.  App.  588, 
84  S.  W.  679;  Johnson  v.  Union  Pacific 
Goal  Co.  (1904)  28  Utah,  46,  67  L.R.A. 
506,  76  Pac.  1089;  Sartin  v.  Oregon 
Short  Line  R.  Co.  (1904)  27  Utah,  447, 
76  Pac.  219;  Marleau  v.  Grand  Trunk 
It.  Co.  (1910)  Rap.  Jud.  Quebec  38  C. 
S.  394. 

In  Walsh  v.  New  York  &  N.  E.  R.  Co. 
(1894)  160  Mass.  571,  39  Am.  St.  Rep. 
514,  36  N.  E.  584,  the  Connecticut  doc- 
trine, that  the  inspection  of  railway 
cars  is  a  non-delegable  duty,  was  ap- 
plied in  favor  of  a  plaintiff  who  could 
not  have  recovered  under  the  decisions 
in  Massachusetts.  The  court  said: 
"We  are  of  opinion  that,  as  between  the 
states  of  this  Union,  when  a  transitory 
cause  of  action  has  vested  in  one  of 
them  under  the  common  law  as  there 
understood  and  administered,  the  mere 
existence  of  a  sliglit  variance  of  view 
in  the  form  resorted  to,  n.ft  amounting 
to  a  fundamental  difference  of  policy, 
should  not  prevent  an  eni'ircement  of 
the  obligation  admitted  to  Have  arisen 
by  the  law  which  governed  'i,he  conduct 
of  the  parties.  .  .  .  Th>;  policy  of 
the  supposed  Connecticut  rule  cannot 
he  said  to  be  opposed  to  that  prevailing 
here,  even  apart  from  statute.  See  Stat. 
1893,  chap.  359."  It  was  deemed  to  be 
unnecessary    to    consider    whether    the 
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The  doctrine  of  the  Federal  courts,  which  is  discussed  in  the  fol- 
lowing section,  may,  perhaps,  be  thought  to  lend  some  support  to  the 
former  of  these  antagonistic  doctrines.  The  elements  to  be  consid- 
ered, however,  are  not  the  same  in  each  instance.  The  jurisdiction 
exercised  by  Federal  and  by  state  courts  is  concurrent  and  coequal, 
so  far  as  regards  actions  of  the  type  with  which  we  are  here  con- 
cerned. There  is  accordingly  no  positive  reason  why  the  former 
courts  should  defer  to  the  opinion  of  the  latter  with  respect  to  the 
applicability  of  any  given  principle  of  the  system  of  law  which  is 
administered  in  both  courts.    But  it  is  difficult  to  perceive  any  satis- 


eourt  was  prepared  to  adopt  the  doe- 
trine  propounded  by  the  edition  of 
Story's  Conflict  of  Laws,  8th  ed.  §  62.5, 
note  u,  viz.,  that  "whether  the  domestic 
law  provides  for  redress  in  like  cases 
should,  on  principle,  be  immaterial,  so 
long  as  the  right  is  a.  reasonable  one 
and  not  opposed  to  the  interests  of  the 
state."      (See  §   1994,  note  3,  post.) 

The  doctrine  laid  down  in  this  ease 
was  followed  in  Emgartner  v.  Illinois 
Steel  Go.  (1896)  94  Wis.  70,  34  L.R.A. 
.503,  59  Am.  St.  Rep.  859,  68  N.  W. 
064,  where  the  court  applied  the  doc- 
trine of  common  employment  in  the 
form  in  which  it  has  been  adopted  in 
Illinois,  the  state  in  which  the  cause  of 
action  arose,  although  that  doctrine  was 
somewhat  more  favorable  to  the  servant 
than  that  which  prevailed  in  Wisconsin. 

Wliere  a  corporation  was  engaged  in 
constructing  a  tunnel  under  the  St. 
Clair  River,  which  separates  Michigan 
from  Ontario,  and  employed  an  over- 
seer on  each  side  of  the  river,  it  was 
held  that  its  liability  for  injuries  to 
a  servant,  caused  by  the  unsafety  of 
the  place  of  work  on  the  Ontario  side, 
must  be  determined  with  reference  to 
the  law  of  Ontario,  although  the  serv- 
ant had  been  sent  to  the  Ontario  side 
by  the  foreman  on  the  American  side. 
Turner  v.  St.  Glair  Tunnel  Go.  (1899) 
121  Mich.  616,  47  L.R.A.  112,  80  N.  W. 
720;  first  appeal  (1897)  111  Mich.  578, 
36  L.R.A.  134,  66  Am.  St.  Rep.  397, 
70  N.  W.  146. 

In  Louisville  &  N.  R.  Co.  v.  Cook 
(1910)  168  Ala.  592,  53  So.  190,  the 
court  said  that  while  it  would  follow 
the  law  of  Tennessee  as  declared  in  that 
state,  still  it  did  not  feel  bound  to  de- 
clare the  law  of  that  state  to  be  what 
i±  was  declared  to  be  by  some  one  de- 


cision   of    the    supreme    court    of   that 
state. 

In  Louisville  <&  N.  B.  Co.  v.  MoMillen 
(1909)  —  Ky.  — ,  119  S.  W.  221,  fol- 
lowing Louisville  &  'N .  R.  Co.  v.  8tan- 
fill  (1908)  32  Ky.  L.  Rep.  1043,  107 
S.  W.  721,  the  court  impliedly  recog- 
nized its  obligation  to  follow  the  de- 
cisions of  the  court  in  the  state  (Ten- 
nessee) in  which  the  accident  occurred, 
but  held  that  both  states  took  the  same 
view  of  the  common-law  doctrine  of 
assumption  of  risk. 

A  plea  of  acceptance  of  benefits  from 
the  relief  department,  which  under  the 
contract  of  employment  operates  as  'i 
release,  as  a  defense  to  an  action  by  an 
employee  against  a  railroad  company 
for  negligent  injuries,  which  contract 
is  valid  in  the  state  where  made,  does 
not  constitute  a  use  of  the  contract  as 
a  weapon,  rather  than  as  a  shield,  so 
as  to  be  inadmissible  in  a  suit  in  an- 
other state,  on  the  theory  that  the 
contract  is  against  its  public  policy. 
Canrmday  v.  Atlantic  Coast  Line  R.  Co. 
(1906)  i43  N".  C.  439,  8  L.R.A.  (N.S.) 
939,  118  Am.  St.  Rep.  821,  55  S.  E.  836. 

If  the  injury  occurred  in  Texas,  the 
law  of  that  state  applies,  although  the 
negligence  (in  loading  lumber  on  a 
car)  occurred  in  New  Mexico.  El  Paso 
&  N.  W.  R.  Co.  V.  McComus  (1904)  36 
Tex.  Civ.  App.  170,  81  S.  W.  760. 

The  common  law  of  England  at  the 
time  of  its  adoption  by  Wyoming  had 
no  relation  to  the  master's  liability  for 
injuries  to  his  servants,  and  decisions 
by  the  English  courts,  subsequently 
rendered,  are  not  binding  in  determin- 
ing the  question  of  the  liability  of  the 
master  for  injuries  occurring  within 
that  state.  .Johnson  v.  Union  Pacific 
Goal  Co.  (1904)  28  Utah,  46.  67  L.R.A. 
506,   76   Pae.    1089. 
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factory  grounds  upon  which  it  is  possible  to  sustain  a  doctrine  which 
iimounts  essentially  to  a  declaration  that  the  general  principle  by 
virtue  of  which  the  rights  and  liabilities  of  the  parties  to  an  action 
sounding  in  tort  are  governed  by  the  law  of  the  place  where  the  tort 
was  committed  is  subject  to  an  exception  in  cases  where  the  law  to 
be  considered  is  the  common  law.  The  true  theory  would  rather 
seem  to  be  that,  for  the  purposes  of  private  interstate  and  inter- 
national jurisprudence,  the  presumption  may  properly  be  enter 
tained  that  such  rights  and  liabilities,  in  so  far  as  they  are  dependent 
upon  the  common  law,  have  been  exactly  defined  by  the  decisions  of 
the  courts  in  each  state  or  county  in  which  that  system  prevails. 
That  theory  may  fairly  be  said  to  involve  the  corollary  that  such 
decisions,  if  any  have  been  rendered  which  indicate  with  reasonable 
clearness  what  the  position  of  the  parties  would  be  in  the  state  or 
country  in  which  the  cause  of  action  arose,  are  as  binding  upon  a 
foreign  court  as  the  specific  provisions  of  a  statute  are  universally 
-conceded  to  be  under  similar  circumstances.  See  §§  1994-1996, 
post. 

[It  has  been  held  that  the  courts  of  sister  states  are  bound  only 
by  the  direct  decision  of  a  state,  and,  in  the  absence  of  such,  will 
apply  their  own  rules.^  ] 

1993.  [869]  — as  between  Federal  and  state  courts. — "The  courts 
of  Great  Britain  and  America  have  established  thfe  general  doctrine 
of  the  nonliability  of  the  employer  for  an  injury  to  one  servant, 
caused  by  the  negligence  of  another  servant  in  the  same  common 
employment;  and  this  doctrine  of  general  jurisprudence,  as  it  in- 
volves no  Federal  question,  is  no  more  open  to  judicial  denial  in  the 
Federal  courts  than  in  the  state  courts  or  the  ordinary  common-law 
tribunals."  ^  But  a  Federal  court  does  not  consider  itself  bound  to 
administer  the  particular  form  of  that  doctrine  which  may  happen 
to  have  been  adopted  by  the  courts  of  the  state  in  which  the  accident 
occurred.^ 

3  In  Root  V.  Kansas  City  Southern  R.  cause  its  decisions  have  tended  in  that 

Co.  (1906)   195  Mo.  348,  6  L.R.A.(N.S.)  direction,  but,  in  the  absence  of  direct 

212,  92  S.  W.  621,  it  was  held  that  the  decision,  will  apply  their  own  rule, 

courts   of   a   state    in   which    a   section  I  Dillon  v.   TJmon  P.  R.   Go.    (1874) 

foreman   on   a  railroad   is   held   not  to  3   Dill.   319,   Fed.    Cas.   No.    3,916,   per 

be  a  fellow  servant  of  a  brakeman  will  Dillon,    J. 

not,    in   determining  the   liability   of   a  ■      2  In    Bough    v.    Texas    &    P.    R.    Co. 

raikoad  company  for  injury  to  a  brake-  (1879)    100   U.  S.  213,   25  L.   ed.   612, 

man  through  tlie  negligence  of  the  fore-  Mr.    Justice    Harlan    thus    stated    the 

man,  in  another  state,  assume  that  the  views  of  the  court:     "Our  attention  has 

courts    of    the   latter   would    hold    that  been  called  to  two  cases  determined  in 

-they  were  fellow   servants,   merely  be-  the  supreme  court  of  Texas,  and  which, 
M.  &  S.  Vol.  v.— 386. 
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it  is  urged,  sustained  the  principles 
announced  in  the  court  below.  After  a 
careful  consideration  of  those  cases,  we 
are  of  opinion  that  they  do  not  neces- 
sarily conflict  with  the  conclusions  we 
liave  reached.  Be  this  as  it  may,  the 
questions  before  us,  in  the  absence  of 
statutory  regulations  by  the  state  in 
which  the  cause  of  action  arose,  depend 
upon  principles  of  general  law,  and  in 
their  determination  we  are  not  required 
to  follow  the  decisions  of  the  state 
courts." 

In  Baltimore  d  0.  R.  Co.  v.  Baugh 
(1893)  149  U.  S.  378,  37  L.  ed.  778,  13 
Sup.  Ct.  Rep.  914,  the  views  of  the  ma- 
jority were  thus  announced:  "The 
question  is  essentially  one  of  general 
law.  It  does  not  depend  upon  any  stat- 
ute; it  does  not  spring  from  any  local 
usage  or  custom;  there  is  in  it  no  rule 
of  property,  but  it  rests  upon  those 
considerations  of  right  and  justice 
which  have  been  gathered  into  the  great 
body  of  the  rules  and  principles  known 
as  the  'common  law.'  There  is  no  ques- 
tion as  to  the  power  of  the  states  to 
legislate  and  change  the  rules  of  the 
common  law  in  this  respect  as  in 
others;  but,  in  the  absence  of  such  legis- 
lation, the  question  is  one  determinable 
only  by  the  general  principles  of  that 
law.  Further  than  that,  it  is  a  ques- 
tion in  which  the  nation  as  a  whole  is 
interested.  It  enters  into  the  commerce 
of  the  country.  Commerce  between  the 
states  is  a  matter  of  national  regula- 
tion, and  to  establish  it  as  such  was 
one  of  the  principal  causes  which  led 
to  the  adoption  of  our  Constitution. 
To-day,  the  volume  of  interstate  com- 
merce far  exceeds  the  anticipation  of 
those  who  framed  this  Constitution,  and 
the  main  channels  through  which  this 
interstate  commerce  passes  are  the  rail- 
roads of  the  country.  Congress  has 
legislated  in  respect  to  this  commerce, 
not  merely  by  the  Interstate  Commerce 
Act  and  its  amendments,  24  Stat,  at 
L.  379,  chap.  104  (U.  S.  Comp.  Stat. 
1901,  p.  3154),  but  also  by  an  act 
passed  at  the  last  session,  requiring  the 
use  of  automatic  couplers  on  freight 
cars.  Public  Acts,  52d  Cong.  2d  Scss. 
chap.  113.  The  lines  of  this  very  plain- 
tiflf  in  error  extend  into  half  a  dozen 
or  more  states,  and  its  trains  are 
largely  employed  in  interstate  com- 
merce. As  it  passes  from  state  to  state, 
must  the  rights,  obligations,  and  duties 
subsisting  between  it  and  its  employees 


change  at  every  state  line?  If,  to  a 
train  running  from  Baltimore  to  Chi- 
cago, it  should,  within  the  limits  of 
the  state  of  Ohio,  attach  a  car  for  a. 
distance  only  within  that  state,  ought 
the  law  controlling  the  relation  of  a 
brakeman  on  that  car  to  the  company 
to  be  different  from  that  subsisting  be- 
tween the  brakeman  on  the  through  cars 
and  the  company?  Whatever  may  be 
accomplished  by  statute, — and  of  that 
we  have  now  nothing  to  say, — it  is 
obvious  that  the  relations  between  the 
company  and  employee  are  not,  in  any 
sense  of  the  term,  local  in  character, 
but  are  of  a  general  nature,  and  to  be 
determined  by  the  general  rules  of  the 
common  law." 

In  this  case  an  elaborate  and  very 
able  dissenting  opinion  was  delivered 
by  Field,  J.,  in  which  he  combated  the 
doctrine  that  there  was  "an  atmosphere 
of  general  law  floating  about  all  the 
states,  not  belonging  to  any  of  tliem, 
and  of  which  the  Federal  judges  are 
the  especial  possessors  and  guardians, 
to  be  applied  by  them  to  control  judicial 
decisions  of  the  state  courts  whenever 
they  are  in  conflict  with  what  those 
judges  consider  ought  to  be  the  law." 

"In  the  absence  of  legislative  enact- 
ments, the  liability  of  a  master  to  one 
of  his  employees  for  the  negligence  of 
another  is  determinable  by  the  general 
law,  and  not  by  the  local  law,  and  the 
decisions  of  the  courts  of  the  state  in 
which  the  injury  is  inflicted  are  not 
controlling  in  the  national  courts." 
Northern  P.  R.  Co.  v.  Mase  (1894)  11 
C.  C.  A.  63,  27  U.  S.  App.  238,  63  Fed. 
114;  Chicago,  M.  &  St.  P.  li.  Go.  v. 
Ross  (1884)  112  U.  S.  377,  28  L.  ed. 
787,   5   Sup.   Ct.  Rep.   185. 

For  other  cases  applying  this  rule 
stated  in  the  text,  see  Newport  News 
&  M.  Valley  Co.  v.  Hoji-e  (1892)  3  C. 
C.  A.  121,  6  U.  S.  App.  172,  52  Fed. 
362;  Northern  P.  R.  Co.  v.  Peterson 
(1892)  2  C.  C.  A.  157,  4  U.  S.  App.  574, 
51  Fed.  182  (decision  reversed  in 
[1896]  162  U.  S.  346,  40  L.  ed.  994,  16 
Sup.  Ct.  Rep.  843,  but  merely  on  the 
ground  that  the  lower  court  had  mis- 
apprehended the  effect  of  the  earlier  ■ 
decisions  of  the  Supreme  Court  as  to 
superior  servants);  The  Louisiana 
(1896)  21  C.  C.  A.  60,  41  U.  S.  App. 
324,  74  Fed.  748 ;  Chapman  v.  Reynolds 
(1896)  23  C.  C.  A.  166,  33  U.  S.  App. 
686,  77  Fed.  274;  McPeck  v.  Central 
Vermont  R.  Co.   (1897)  25  0.  C.  A.  110, 
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B.  Whebe  the  effect  of  a  statute  is  involved. 

1994.  [870]  Conflict  of  laws  as  between  the  courts  of  two  of  the 
United  States. —  a.  Injury  received  in.  another  state. —  (Compare  cases 
cited  in  §  1996,  post.)  The  broad  principle  has  been  laid  do^ra  that 
the  lex  fori,  and  not  the  lex  loci,  is  controlling  in  cases  where  suit  is 
brought  in  one  jurisdiction  for  an  injury  received  in  another  in 
Avhich  the  common-law  rights  and  liabilities  of  masters  and  servants 
have  been  modified  by  statute.*  But  the  weight  of  authority  is  in 
favor  of  the  doctrine  that,  under  such  circumstances,  the  question 
whether  the  injured  employee  can  maintain  an  action  should,  as  a 
general  rule,  be  determined  with  reference  to  the  provisions  of  the 
foreign  statute.* 

This  doctrine  is,  of  course,  subject  to  the  qualification  which  re- 

50  U.  S.  App.  27,  79  Fed.  590;  'New  sonal  torts  are  transitory  in  tlieir  na- 
York,  y.  B.  &  H.  R.  Co.  v.  O'Leary  ture,  and  may  be  brought  wherever  the 
(3899)  35  C.  C.  A.  562,  93  Fed.  737;  wrongdoer  may  be  found,  and  jurisdic- 
Brieffal  v.  Sonthern  P.  Co.  (1900)  39  tion  of  his  person  can  be  obtained.  As 
C.  C.  A.  359,  98  Fed.  958;  Louisville  to  torts  which  give  a  right  of  action 
&  y.  R.  Co.  V.  Stuber  (1901)  54  L.K.A.  at  common  law,  this  rule  has  never 
696,  48  C.  C.  A.  149,  108  Fed.  934.  been  questioned,  and  we  do  not  see  why 
In  view  of  these  decisions  the  case  of  the  transitory  character  of  the  action, 
Kerlin  v.  Chicago,  P.  d  St.  L.  R.  Co.  or  the  jurisdiction  of  the  courts  of  an- 
(1892)  50  Fed.  185,  in  which  the  cir-  other  state  to  entertain  it,  can  in  any 
cuit  court  for  the  district  of  Indiana  manner  be  affected  by  the  questioTi 
took  the  position  that,  as  the  control  whether  the  right  of  action  is  stetutorjr 
of  the  relation  of  master  and  servant  or  common-law.  In  actions  ex  con- 
is  reserved  to  the  states,  a  Federal  tractu  there  is  no  such  distinction, 
court  should  follow  the  ruling  of  the  and  there  is  no  good  reason  why  any 
state  courts  with  regard  to  the  doctrine  different  rule  should  be  applied  in  ac- 
of  coservice,  is  of  no  authority.  This  tions  ex  delicto.  Whenever,  by  either 
decision  it  will  be  observed  antedates  common  law  or  statute,  a  right  of  ac- 
Baltimore  &  0.  R.  Co.  v.  Baugh  (1893)  tion  has  become  fixed,  and  a  legal  lia- 
149  U.  S.  378,  37  L.  ed.  778,  13  Sup.  bility  incurred,  that  liability,  if  the 
Ct.  Rep.  914,  and  is  therefore  impliedly  action  be  transitory,  may  be  enforced, 
overruled  by  that  ease  and  the  others  and  the  right  of  action  pursued,  in  the 
already  cited.  Tlie  court  seems  to  have  courts  of  any  state  which  can  obtain 
overlooked  Hotigh  v.  Texas  d  P.  R.  Co.  jurisdiction  of  the  defendant,  provided 
(1879)  100  U.  S.  213,  25  L.  ed.  612,  it  is  not  against  the  public  policy  of  the 
which  had  previously  enunciated  the  laws  of  the  state  where  it  Is  sought 
doctrine  which  is  now  always  applied  to  be  enforced.  Of  course,  statutes  that 
in  the  Federal  courts.  are   criminal   or   penal  in  their   nature 

1  Anderson  v.  Milwaukee  <t  St.  P.  will  only  be  enforced  in  the  state  which 
R.  Co.   (1875)    37  Wis.  321.  enacted    them;    but   the   statute    under 

2  Prior  to  the  enactment  of  the  Min-  which  this  action  is  brought  is  neither, 
nesota  act  reviewed  in  chapter  lxxvi.,  being  purely  one  for  the  reparation  of 
ante,  a  railway  servant,  injured  in  Iowa  a  civil  injury.  .  .  .  The  only  case 
by  the  negligence  of  a  coservant,  was  which  goes  to  the  length  of  holding 
allowed  to  recover  in  the  former  state,  that  this  action  cannot  be  maintained 
Berriok  v  Minneapolis  &  St.  L.  R.  Co.  is  that  of  Anderson  v.  Miltoaukee  li 
(1883)  31  Minn.  11,  47  Am.  Rep.  771,  St.  P.  R.  Co.  (1875)  .37  Wis.  321,  which, 
16  N.  W.  413.  The  court  said:  "The  on  the  facts,  is  on  all  fours  with  the 
general    rule    is    that    actions   for   per-  present   case,   and   in   which  the   court 
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suits  from  the  well-recognized  principle  that  a  foreign  statute  which 
conflicts  essentially  with  the  statutes  or  public  policy  of  the  state 


liolds  that  such  an  action  will  only  lie 
in  the  state  of  Iowa,  which  enacted  the 
statute.  But  with  due  deference  to 
that  court,  and  especially  to  the  emi- 
nent jurist  who  delivered  the  opinion 
in  that  case,  we  think  they  entirely 
failed  to  distinguish  between  the  right 
of  action,  which  was  created  by  the 
statute  of  Iowa  and  must  be  governed 
by  it,  and  the  forum  of  the  remedy, 
which  is  always  governed  by  the  law  of 
the  forum,  whether  the  action  be  ex 
contractu  or  ew  delicto.  It  is  elemen- 
tary that  the  remedy  is  governed  by  the 
law  of  the  forum,  and  this  is  all  that 
is  held  by  any  case  cited  by  the  court 
in  support  of  their  opinion." 

This  Minnesota  ruling  has  been  fol- 
lowed quite  recently  in  Chicago  &  E. 
I.  R.  Co.  V.  Rouse  (1899)  178  111.  132, 
44  L.R.A.  410,  52  N.  E.  951,  affirming 
(1898)  78  111.  App.  286  (accident  oc- 
curred in  Indiana).  The  court  said: 
"Actions  not  penal,  but  for  pecuniary 
damages  for  torts  or  civil  injuries  to 
the  person,  are  transitory,  and,  if  ac- 
tionable where  committed,  in  general 
may  be  maintained  in  any  jurisdiction 
in  which  the  defendant  can  be  legally 
served  with  process.  We  think  it  well 
settled  that,  without  regard  to  the  rule 
which  may  obtain  as  to  a  cause  of  ac- 
tion which  accrued  under  the  laws  of 
a  separate  and  distinct  nation,  a  right 
of  action  which  has  accrued  under  the 
statute  of  a  sister  state  of  the  Uniou 
will  be  enforced  by  the  courts  of  an- 
other state  of  the  Union,  unless  against 
good  morals,  natural  justice,  or  the 
general  interest  of  the  citizens  of  the 
state  in  which  the  action  is  brought." 

The  same  principle  was  also  applied 
in  Illvnow  C.  R.  Go.  v.  Jordan  (1904) 
117  Ky.  512,  78  S.  W.  426;  Southern  R. 
Co.  V.  Grace  (1909)  95  Miss.  611,  49 
So.  835 ;  Williams  v.  Chicago,  R.  I.  A 
V.  It.  Go.  (1904)  106  Mo.  App.  61,  79 
S.  W.  1167:  Smith  v.  Southern  R.  Go. 
(1910)    87  S.  C.  136,  69  S.  E.  18. 

The  Georgia  rule  that  a  railway  em- 
ployee suing  the  company  for  the  negli- 
gence of  a  fellow  servant  must  show 
that  he  himself  was  free  from  fault  is 
a  rule  of  substantive  law,  and  is  with- 
out applicability  where  a  railway  em- 
ployee sues  the  company  for  an  injury 
received  in  another  state  where  no  such 


doctrine  prevails.  Southern  R.  Co.  v. 
Robertson  (1909)  7  Ga.  App.  154,  66 
S.  E.  535. 

In  Rick  V.  Saginaw  Bay  Tounng  Go. 
(1903)  132  Mich.  237,  102  Am.  St.  Rep. 
422,  93  N.  W.  632,  13  Am.  Neg.  Rep. 
342,  it  was  held  that  the  law  of  Canada, 
where  the  injury  was  received,  would 
be  enforced  in  Michigan,  although  such 
law  abrogated  in  part  the  fellow  serv- 
ant rule. 

A  servant  injured  in  Iowa  may  re- 
cover under  the  statutes  of  that  state, 
which  abrogate  the.  fellow  servant  doc- 
trine, although  the  common  law  is  en- 
forced in  Missouri,  in  which  state  the 
action  is  brought.  Benedict  v.  Chicago 
G.  W.  R.  Go.  (1904)  104  Mo.  App.  218, 
78  S.  W.  60. 

The  statute  of  a  state  where  an  ac- 
tion is  brought  to  recover  damages  for 
injuries  to  an  employee,  making  void 
unreasonable  contracts  for  notice  of  the 
injury  to  the  employer  as  a  condition 
of  maintaining  an  action  in  such  cases, 
is  not  applicable  to  affect  a  contract 
valid  in  the  sister  state  where  made  and 
in  that  where  the  injury  occurred,  in 
the  absence  of  anything  to  disclose  a 
legislative  intent  to  make  it  applicable 
to  such  contracts.  Chicago,  R.  I.  it 
P.  R.  Co.  V.  Thompson  (1906)  100  Tex. 
185,  7  L.R.A.(N.S.)  191,  123  Am.  St. 
Rep.  798,  97  S.  W.  459. 

In  Voshefskey  v.  Hillside  Coal  &  I. 
Go.  (1897)  21  App.  Div.  168,  47  N.  Y. 
Supp.  386,  the  action  was  held  to  be 
barred  because  the  plaintiff  had  vio- 
lated a  Pennsylvania  statute  prohibit- 
ing the  riding  upon  loaded  cars  in 
mines. 

In  a  case  where  a  railway  employee 
was  suing  in  Kentucky,  under  the  pro- 
visions of  the  employers'  liability  act 
of  Alabama,  for  an  injury  received  in 
the  latter  state  through  the  negligence 
of  an  engineer,  it  was  held  that  he  could 
recover  damages  without  showing  that 
such  engineer  was  guilty  either  of  gross 
or  of  wilful  negligence,  although  proof 
of  such  negligence  would  be  a  con- 
dition precedent  to  the  maintenance  of 
such  an  action  under  the  law  prevailing 
in  Kentucky.  Louisville  &  N.  R.  Co. 
V.  Graham  (1896)  98  Kv.  688.  34  S. 
W.  229. 
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m  whi<*h  the  suit  is  being  prosecuted  will  not  be  enforced  by  the 
courts  of  that  state.^  That  this  qualification  does  not  affect  the  right 
of  recovery  is  a  conclusive  inference  in  those  cases  where  a  statute 
which  coincides  in  its  provisions  with  that  of  the  state  in  which  the 
accident  occurred  has  been  enacted  in  a  state  in  which  the  suit  is- 
instituted.*     But  the  mere  fact  that  the  common-law  doctrine  estab- 

See  also  the  cases  cited  in  the  next  ed  only  to  reduce  the  damages,  would 

subsectioi).  be  enforced   in    Vermont,   in   an   action 

Only   the   parties  specified  as  having  arising  in  Canada, 

the   right   to   sue  under  the  provisions  4  In  Chicago,  St.  L.  d  N.  0.  R   Co    v 

of   a  damage   act  can   maintain  an  ac-  Doyle    (1883)    60   Miss.    977    (decision 

tion   upon    that    act   in    another    state,  as  to  damage  act)  the  court  said:     "The 

Western  d  A.  It.  Co.  v.  Strong   (1874)  view  that  no  recovery  could  be  had  here 

52    Ga.   461;    Hendricks   v.   Western   &  except    for    a    result    traceable    to    an 

A.  R.  Co.   (1874)   52  Ga.  467   (wife  held  omission     of     duty     in    Mississippi     is- 

not  entitled  to   sue  alone,  as  the  chil-  unfounded.      Physical   force   proceeding 

dren  are  also  made  beneficiaries  under  from  this  state  and  inflicting  injury  in 

the  Tennessee  act).  another    state    might   give    rise    to    an 

If    contributory    negligence,    as    that  action  in  either  state,  and  vice  versa,' 

term  is  ordinarily  understood,  is  a  bar  but  the  omission  of  some  duty  in  Mis- 

to  a  right  of  action  created  by  the  stat-  sissippi   cannot  transfer  a  consequence- 

ute  of  the  state  where  the  injury  was  of  it  manifested  physically  in  another 

received,  while  the  doctrine  as  to  com-  state  to  Mississippi.     The  cases  of  in- 

parative  negligence  prevails  in  the  state  juries    commenced    in    one   jurisdiction 

where  the  action  is  brought,  the  serv-  and  completed  in  another  illustrate  our 

ant  cannot  recover  if  his  negligence  was  view  on  this  subject.     The  true  view  is 

a    proximate     cause    of    the    accident,  that  the  legal  entity  called  the  corpora- 

whether  that  negligence  was  greater  or  tion  is  omnipresent  on  its  railroad,  and 

less  than  that  of  the  employer.     East  the   presence   or   absence   of   negligence 

Tennessee,    V.    &    6.    R.    Co.    v.    Leuris  with   respect  to  an   occurrence  at  any 

(1890)   89  Tenn.  235,  14  S.  W.  603  (in-  point  of  the  line  is  not  to  be  resolved 

jury  was  received  in  Georgia).  by    the    place   at   which    any   oflScer   or 

i  Texas  &  P.  R.  Co.  v.  Cox  (1892)  employee  was  stationed  for  duty.  The 
145  U.  S.  593,  36  L.  ed.  829,  12  Sup.  question  is  as  to  duty  operating  effeet- 
Ct.  Eep.  905;  Hanvilton  v.  Chicago,  B.  ually  at  the  place  where  its  alleged  fail- 
ed Q.  R.  Co.  (1910)  145  Iowa,  431,  124  ure  caused  harm  to  result.  The  locality 
N.  W.  363.  of  the  collision  was   in  Tennessee.     It 

In    IlUruHs    C.    R.    Co.    v.    Ihlenberg  was  there,   if  anywhere,  that  the  com- 

(1896)    75   Fed.  873,   it  was  held  that  pany  was  remiss  in  duty,  for  there  is 

the    Federal    courts    would    enforce    in  where    its   proper   caution   should   have 

Tennessee  the  provisions  of  the  Missis-  been  used.      .     .     .     The   fact  that   he 

sippi  Constitution,  that  mere  knowledge  was  in  service  off  of  that  part  of  the- 

of   the   unsafe    condition   of   machinery  road  on  which  his  constant  service  was 

or    appliances   would   not   defeat   a   re-  rendered  makes  no  difference.     He  was 

covery,   since   such   a   provision  was   to  in  the  habit  of  rendering  the  service  in 

be   considered   only   a  variation   of   the  which  he  was  killed.     He  was  still  an 

Tennessee  common  law,  and  not  repug-  engineer  of  the  company,  in  charge  of 

nant  to  the  spirit  of  the  law  of  the  lat-  one  of  the  locomotives,  and  engaged  in 

ter  state,  the  legislature  of  which  had  a  duty  incident  to  his  employment,  and' 

passed  statutes  modifying  the  old  com-  the  place  made  no  change  in  his  posi- 

mon  law  as  to  contributory  negligence,  tion,  duties,  or  rights,  and  none  as  to 

In  Morrisette  v.  Canadian  P.  R.  Co.  the  liability  of  his  employer  to  him." 

(1904)   76  Vt.  267,  56  Atl.  1102,  it  -was  Where   two    states,   in   which    a   cor- 

held    that    the    law    of    Canada,    under  poration  has  an  existence,  have  a  stat- 

■which    neither   assumption   of   risk   nor  ute  of  similar  import,  giving  an  action 

eontributory    negligence    constituted    a  for   the   death    of   an   employee,   caused 

bar  to  the  right  of  recovery,  but  operat-  by  its  negligence,  suit  may  be  brought 
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listed  in  the  state  where  the  action  is  brought  differs  from  that 
which  is  embodied  in  the  statute  of  the  other  state  does  not  neces- 
sarily show  that  there  is  an  antagonism  between  the  policy  of  the 
two  states.^ 

It  is  well  settled  that  "a  court  of  one  state  accepts  the  interpreta- 
tion of  a  statute  affixed  to  it  by  the  court  of  last  resort  thereof."  ^  But 
the  decisions  of  the  courts  of  sister  states  as  to  statutes  of  a  similar 
tenor  are,  at  most,  of  merely  persuasive  authority,  and  will  be  fol- 
lowed only  when  the  reasoning  on  which  they  are  based  is  deemed 
to  be  satisfactory.'' 

in   either.     Lomsville   £   N.    R.    Co.   v.  the     law     of     another     state,     because 

Shivell   (1892)    13  Ky.  L.  Rep.  902,  18  against  the  policy  of  our  laws,  it  must 

.S.  W.  944.  appear  that  it  is  against  good  morals 

S  Herrick  v.  Minneapolis  &  St.  L.  B.  or   natural   justice,   or   that,   for   some 

Co.    (1883)    31  Minn.   11,  47  Am.  Rep.  other   such  reason,  the  enforcement  of 

771,  16  N.  W.  413.     There  it  was  con-  it  would   be  prejudicial  to  the  general 

tended  by  counsel  that  the  general  rule  interests   of   our   own  citizens.     If  the 

wliich    declares    that    the    law    of    the  state   of   Iowa   sees   fit   to   impose   this 

stale  in  whi'^h  the  injury  was  received  liability  upon  those  operating  railroads 

determines    the    rights    and    liabilitiss  within   her   bounds,   and  to  make  it  a 

of  the  parties  in  an  action  brought  in  condition   of   the  employment   of   those 

another  state  is  subject  to  the  qualifi-  wlio  tnter  their  service,  we  see  nothing 

cation  that,  to  sustain  the  action,  the  in  such  a  law  repugnant  either  to  good 

law  of  the  forum   and  the  law   of  the  morals  or  natural  justice,  or  prejudicial 

place  where  the  right  of  action  accrued  to   the  interests  of   our  own   citizens." 

must   concur    in    holding   that   the   act  The   Indiana  employers'   liability  act 

done  gives  a,  right  of  action.    The  court  is  not  "so  repugnant  to  good  morals  or 

said:     "We  admit  that  some  text  writ-  natural  justice,  or  so  prejudicial  to  the 

ers — notably,  Rorer  on  Interstate  Law  best  interests  of  our  people,"  that  the 

— seem  to  lay  down  this  rule,  but  the  Illinois  courts  should  refuse  to  enforce 

authorities  cited  generally  fail  to  sus-  it.      Chicago   d   E.  I.  R.   Co.   v.   Rouse 

tain  it.     ...     A  few  cases  appear  to  (1899)    178  111.  132,  44  L.R.A.  410,  52 

lay  some  stress  upon  the  fact  that  the  N.  E.  951,  affirming  (1898)  78  111.  App. 

statutes  of  both  states  were  similar,  but  286,  where  the  court  expressed  its  views 

rather  as  evidence  of  the  fact  that  the  on   this   point   in  the  virtually  equiva- 

statute  of  the  state  giving  the  right  of  lent  form  that  the  common-law  rule  is 

action    is    not    contrary   to    the   policy  nut   such    a   part   of   the   public   policy 

of  the  laws  of  the  state  where  the  ac-  of    Illinois    as   will    prevent   its   courts 

tion   is  brought.     Such   is  the   case  of  from    enforcing    a    statute    of    another 

Chicago,  8t.  L.  d  N.  0.  R.  Co.  v.  Doyle  state,  abolishing  the  rule,  in  an  action 

(1883)  60  Miss.  977.    .     .     .    But  it  by  for    personal    injuries    received    in    the 

no  means  follows  that,  because  the  stat-  latter  state. 

ute  of  one  state  differs  from  the  law  of  e  Tullis   v.   Lake   Erie   &    W.   R.    Co. 

another    state,    therefore    it    would    be  (1899)    175   U.   S.   348,  44  L.  ed.   192, 

held  contrary  to  the  policy  of  the  law  20  Sup.  Ct.  Rep.  136;  Krogg  v.  Atlanta 

of    the    latter    state.      Every    day    our  d  W.  P.  R.  Co.    (1886)    77  Ga.  202,  4 

•courts   are  enforcing  rights  under  for-  Am.  St.  Rep.  79. 

eign  contracts  where  the  lex  loci  con-  '  This  principle  is  illustrated  hjMik- 
tractus  and  the  lex  fori  are  altogether  kelson  v.  Truesdale  (1895)  63  Minn. 
d.'flTerent,  and  yet  we  construe  these  137,  65  N.  W.  260,  and  other  cases  in 
contracts  and  enforce  rights  under  them  which  the  courts  have  declined  to  fol- 
according  to  their  force  and  effect  un-  low  the  Georgia  and  Ohio  decisions  de- 
der  the  laws  of  the  state  where  made,  nying  the  right  to  recover  from  rail- 
To  justify  a  court  in  refusing  to  enforce  way  receivers  under  statutes  giving  a 
a  right  of  action  which  accrued  under  right    of    action    against   railway   com- 
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In  an  action  against  a  railway  company  which  operated  a  line 
«xl(')iding  through  JS'orth  Carolina  and  Tennessee,  three  out  of  five 
of  the  judges  of  the  supreme  court  of  the  former  state  held  that  an 
action  brought  for  injuries  received  in  Tennessee  through  the  negli- 
gence of  a  fellow  servant  was  one  sounding  in  contract,  and  not  in 
tort;  that,  in  the  absence  of  any  evidence  to  show  where  the  con- 
tract was  made,  or  what  state  should  take  jurisdiction  of  its  en- 
forcement, the  law  applicable  to  the  case  was  that  which  prevailed 
in  jSTorth  Carolina,  where  the  plaintiff  and  the  defendant  company 
were  domiciled;  and  that  the  action  was  therefore  maintainable 
under  the  statute  by  which  the  doctrine  of  coservice  has  been  abro- 
gated as  to  railway  companies  operating  in  that  state.'  (See  chap- 
ter Lxxvi.,  ante.) 

The  converse  of  the  situation  presented  in  the  cases  so  far  dis- 
cussed in  this  section  arises  where  the  accident  occurred  in  a  state 
in  which  common-law  doctrines  are  applied,  and  the  action  is  brought 
in  a  state  in  which  those  doctrines  have  been  modified  by  statute. 
Under  such  circumstances  the  right  of  recovery  is  determined  with 
reference  to  common-law  doctrines.^" 

h.  Injury  received  in  state  where  action  is  brought. — In  Arkansas 
it  has  been  held  that,  under  a  constitutional  provision  to  the  effect 

panies    m    cases    where    the    delinquent  App.   337,   43   S.  W.   533;   Lomsmlle  & 

is  a  coemployee.     See  §  1017,  ante.  N.  R.   Go.  v.  Keiffer    (1908)    132   Ky. 

8  See,  however,  the  Arkansas  case  419,  IIS  S.  W.  433;  Farra/r  v.  St.  Louis 
cited  in  note  9,  infra.  &  8.  F.  R.  Co.  (1910)  149  Mo.  App.  188, 

9  Williams  v.  Southern  R.  Go.  ( 1901 )  130  S.  W.  373 ;  Morrison  v.  San  Pedro, 
128  N.  C.  286,  38  S.  E.  893.  The  other  L.  A.  &  S.  h.  R.  Co.  (1907)  32  Utah, 
judges  concurred  in  the  decision  on  the  85,  88  Pac.  998. 

ground  that,  even  under  the  law  of  Ten-  In  Ham  v.  St.  Louis  c6  8.  F.  R.  Co. 

nessee,   the  defense  of  coservice  would  (1910)    149   Mo.  App.  200,   130  S.  W. 

not  have  been  available.  407,   the   cause   of   action  arose   in  Ar- 

The    WilUams    Case    is    followed    in  kansas,  and  it  was  held  that  the  case 

Miller  v.  Southern  R.   Go.    (1906)    141  was   governed  by   the   common   law    of 

N.  C.  45,  53  S.  E.  726,  where  the  acci-  that    state,    although    the    common-law 

dent  happened  in  Alabama.    The  court  rules  applicable  to  the  facts  of  the  case 

said:     "By  the  contract  of  service  made  had   been   changed   by   statute   in   Mis- 

in  North  Carolina,  the  provisions  of  the  souri. 

fellow   servant   act  must   be   read   into  In   Atchison,    T.   d   S.    F.   R.    Go.   v. 

the   contract,   and,   there  being  no  evi-  Moore  (1883)   29  Kan.  632,  instructions 

donee  that  the   service  was  to  be  per-  were    held    to   be   erroneous   which    al- 

formed  altogether  in  another  state,   it  lowed  the  jury  to  find  in  the  plaintiff's 

would  seem  that  the  relative  rights  and  favor  if   the   accident  was   due  to   the 

liabilities   of  the   parties   are   fixed   by  negligence    of     any    coservant    of    the 

the  terms  of  the  contract."  plaintiff,  whether  vice  principal  or  not 

10  Atchison,  T.  &  S.  F.  R.  Co.  v.  Lan-  (such  being  the  effect  of  the  Kansas 
nigan  (1895)  56  Kan.  109,  42  Pac.  343;  statute),  when  it  was  shown  by  the 
Brewster  v.  GhAcago  &  N.  W.  R.  Co.  evidence  that  the  distinction  between 
(1901)   114  Iowa,  144,  89  Am.  St.  Rep.  a  vice  principal  and  a  mere  servant  was 

348    86  N.  W.  221;  Sanner  v.  Atchison,    recognized  in  Texas,  where  the  accident 
T   d  8.  F.  R.  Co.   (1897)    17  Tex.  Civ.    occurred. 
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that  all  railroads  which  are  now  or  may  hereafter  be  built  and  oper- 
ated, either  in  whole  or  in  part,  in  Arkansas,  shall  be  responsible  for 
all  damages  to  persons  and  property,  under  such  regulations  as  may 
be  prescribed  by  the  legislature,  a  railroad  company  whose  road  is 
operated  in  part  in  Arkansas  is  governed  by  the  statutes  of  Arkansas, 
and  is  liable  to  an  employee  in  tort  for  injuries  received  there,  caused 
by  failure  to  discharge  any  duties  growing  out  of  said  statutes,  though 
the  contract  of  service  may  have  been  made  in  another  state.  *^ 

[A  decision  based  on  the  same  principle  has  been  rendered  in 
New  York.'^] 

1995.  [871]  — as  between  Federal  and  state  conrts. — A  state  stat- 
ute expressly  regulating  the  extent  of  an  employer's  liability  is  ap- 
plied by  the  Federal  courts,  pursuant  to  U.  S.  Kev.  Stat.  §  721  (IJ. 
S.  Comp.  Stat.  1901,  p.  581),  as  a  "law"  of  the  state.*  So  far  as 
those-  courts  are  concerned,  the  construction  placed  upon  such  a  stat- 


11  Kansas  City,  Ft.  S.  &  M.  B.  Co.  v. 
Becker  (1899)  67  Ark.  1,  46  L.R.A.  814, 
77  Am.  St.  Rep.  78,  53  S.  W.  406.  The 
court  took  the  ground  that,  although 
the  relation  between  the  plaintiff  and 
defendant  was  created  by  contract,  the 
duty  upon  which  the  former  relied  as 
a  ground  of  recovery  was  imposed  by 
law,  and  arose  from  the  relation,  rather 
than  the  contract.  The  conclusion, 
therefore,  was  that  a  servant  injured  by 
the  non-performance  of  this  duty  could 
elect  to  sue  upon  the  contract,  or  to 
treat  the  wrong  suffered  as  a  tort,  and 
bring  an  action  ex  delicto. 

The  doctrine  of  the  North  Carolina 
court  as  to  the  nature  of  the  action 
seems  to  be  different  from  that  which 
is  thus  propounded. 

12  In  Grwier  v.  Texas  Go.  { 1909 )  133 
App.  Div.  413,  117  N.  Y.  Supp.  741,  it 
■was  held  that  the  provisions  of  the 
labor  law  in  respect  to  scaffolding  ap- 
plied to  a  vessel  being  painted  in  a  dry 
dock  in  New  York,  although  the  vessel 
was  in  commission  and  engaged  in  in- 
terstate commerce,  and  was  owned  by  a 
Texas  corporation. 

1  Northern  P.  B.  Co.  v.  Hambly 
(1894)  154  U.  S.  349,  38  L.  ed.  1009, 
14  Sup.  Ct.  Rep.   983. 

This  rule  was  applied  for  the  benefit 
of  servants  in  'Northern  P.  B.  Co.  v. 
Behling  (1893)  6  C.  C.  A.  681,  12  U.  S. 
App.  662,  57  Fed.  1037  (section  hand 
allowed  to  recover  in  the  Minnesota  dis- 
trict for  negligence  of  trainmen,  the 
Minnesota   statute   being   controlling)  ; 


Northern  P.  B.  Co.  v.  Mase  (1894)  11 
C.  C.  A.  63,  27  U.  S.  App.  238,  63  Fed. 
114  (decision  in  Minnesota  district 
that,  under  Mont.  Stat,  of  1887,  chap. 
25,  §  697,  the  conductor  of  one  train 
was  a  vice  principal  as  to  employees  on 
another  train). 

On  the  ground  that  a  receiver  might 
be  sued  for  an  injury  resulting  in  death, 
under  the  statute  of  Louisiana,  in  which 
the  injury  was  received,  it  has  been 
held  that  an  action  might  be  maintained 
in  a  Federal  court  sitting  in  Texas,  al- 
though, according  to  the  decisions  in 
the  latter  state,  no  action  lies  against 
a  receiver  for  such  an  injury.  Texas  (C- 
P.  B.  Go.  V.  Cox  (189-2)  145  U.  S.  593, 
36  L.  ed.  829,  12  Sup.  Ct.  Rep.  905,  de- 
clining to  follow  the  doctrine  laid  down 
in  Turner  v.  Cross  (1892)  83  Tex.  218, 
15  L.R.A.  262,  18  S.  W.  578;  Texas  di 
P.  B.  Go.  V.  Collins  (1892)  84  Tex.  121, 
19  S.  W.  365   (see  §  1617,  ante). 

If  an  action  by  the  representative  of 
a  deceased  employee  is  brought  under 
the  damage  act  of  a  state  other  than 
that  in  which  the  contract  of  employ- 
ment was  made  and  in  which  the  acci- 
dent took  place,  the  right  to  recover, 
and  the  limit  of  the  amount  of  the  judg- 
ment, are  governed  by  the  lex  loci,  and 
not  bv  the  lex  fori.  Northern  P.  B.  Go. 
V.  Babcock  (1894)  154  U.  S.  190,  38  L. 
ed.  958,  14  Sup.  Ct.  Rep.  978  (action  in 
district  of  Minnesota  for  injury  re- 
ceived in  Montana).  See  also  next 
note. 
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ute  by  the  highest  court  of  the  state  in  which  it  has  been  enacted 
is  conclusive.^ 

In  one  case  the  theory  upon  which  the  court  seems  to  have  pro- 
ceeded was  that,  if  a  statute  modifying  the  liability  of  employers 
has  been  enacted  in  the  state  which  corresponds  territorially  to  the- 
Federal  district,  in  which  the  injury  was  received,  and  in  which 
the  action  is  brought,  and  the  provisions  of  that  statute  are  sub- 


2  In  'Northern  P.  R.  Go.  v.  Hogan 
(1894)  11  C.  C.  A.  51,  27  U.  S.  App. 
184,  63  Fed.  102,  the  doctrine  of  Chi- 
cago, M.  £  St.  P.  R.  Go.  V.  Ross  (1884) 
112  U.  S.  377,  28  L.  ed.  787,  5  Sup.  Ct. 
Rep.  184,  tliat  a  conductor  is  a  vice 
principal,  was  not  followed,  where  the 
suit  was  brought  in  the  Minnesota  dis- 
trict for  an  injury  received  in  North 
Dakota.  "It  was  ruled,  in  effect,"  said 
the  court,  "that,  under  the  provisions 
of  the  Dakota  statute,  a  master  is  not 
liable  to  one  employee  for  the  negligent 
act  of  another,  unless  the  latter  is  at 
the  time  engaged  in  the  performance  of 
some  duty  that  is  personal  to  the  mas- 
ter. There  seems  to  be  no  valid  ground, 
therefore,  for  dissenting  from  the  view 
which  is  advocated  by  counsel  for  the 
plaintiff  in  error,  that  the  statute  of 
North  Dakota,  as  construed  by  the  high- 
est court  of  that  state,  exempts  the  rail- 
road company  from  liability  for  the  in- 
juries complained  of,  and  that  in  the 
courts  of  that  state  the  plaintiff  below 
could  not  have  recovered  upon  the  state 
of  facts  proven  at  the  trial.  It  must 
also  be  regarded  as  a  well-established 
doctrine  that  the  states  have  the  right 
to  regulate  the  relations  existing  be- 
tween employers  and  employees  within 
their  respective  borders,  and  to  deter- 
mine by  legislative  enactment  when  and 
under  what  circumstances  an  employer 
shall  be  held  liable  to  an  employee  for 
an  injury  sustained  by  the  latter  while 
in  his  service.  So  far  as  we  are  aware, 
laws  of  this  description  have  always 
been  treated  as  obligatory  upon  the  Fed- 
eral courts  to  the  same  extent  and  with 
like  limitations  as  other  statutory  en- 
actments, even  where  they  modify  to 
some  extent  the  pre-existing  rules  of 
the  common  law;  and  we  can  conceive 
of  no  sufficient  reason  why  they  should 
not  have  the  same  effect  in  the  Federal 
courts,  as  rules  of  decision,  which  is  ac- 
corded to  other  state  statutes."  The 
special  points  raised  by  counsel,  that 
the   statute  of  Dakota  was  merely  de- 


claratory of  the  common  law,  that,  in 
construing  the  statute,  the  state  court 
merely  gave  expression  to  its  view  of 
the  common  law,  and  that  the  Federal 
courts,  being  courts  of  co-ordinate  ju- 
risdiction, were  not  bound  by  the  deci- 
sion of  the  state  court  on  questions  of 
that  character,  were  thus  disposed  of: 
"The  argument  is  ingenious,  but,  as  we 
think,  it  is  fallacious.  The  state  stat- 
ute to  wliich  reference  has  been  made 
supersedes  the  common  law  in  the  state 
where  it  was  enacted,  touching  the  sub- 
ject to  which  it  relates;  and,  while  it  is 
true  that  the  state  court  had  occasion 
to  refer  to  the  principles  of  the  common 
law,  yet  it  must  be  borne  in  mind  tliat 
such  reference  was  made  solely  for  the 
purpose  of  ascertaining  the  intent  of 
the  law  maker  as  evidenced  by  the  stat- 
ute in  question.  It  is  the  statute,  how- 
ever, and  not  the  common  law,  which  is 
now  in  force  in  the  state  of  North  Da- 
kota; and  it  is  the  statute,  as  construed 
by  the  highest  court  of  that  state,  which 
must  determine  the  rights  of  the  par- 
ties and  control  the  decision  in  the  case 
at  bar.  Any  other  view  would  render 
the  statute  inoperative  and  nugatory."" 

In  Gentral  Trust  Co.  v.  East  Tennes- 
see, V.  &  Q.  R.  Co.  (1888)  69  Fed.  353; 
Central  Tmst  Co.  v.  East  Tennessee,  Y. 
<£  G.  R.  Co.  (1895)  69  Fed.  357,  a  Fed- 
eral court  sitting  in  the  district  of  Ten- 
nessee applied,  as  against  the  servant  of 
a  railway  company  domiciled  in  Geor- 
gia, the  doctrine  of  the  courts  of  that 
state  (see  §  1617,  ante),  that  employees 
of  a  receiver  of  a  railway  company  are 
not  within  the  purview  of  the  statut«> 
abrogating  the  defense  of  common  em- 
ployment as  regards  employees  of  rail- 
way companies.  See  chapter  lxxvi., 
ante. 

See  also  'New  York,  N.  H.  &  E.  R.  Co. 
V.  O'Leary  (1899)  35  C.  C.  A.  562,  93 
Fed.  737.  where  the  general  rule  thjit 
rifjhts  under  a  state  statute  are  deter- 
minable with  reference  to  the  decisions^ 
of    state    courts    wsis    recognized. 
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stantially  identical  witli  those  of  a  statute  previously  enacted  in  an- 
other state,  the  more  recent  of  the  two  statutes  should  ordinarily  re- 
ceive the  same  construction  as  that  vs'hich  has  been  placed  upon  the 
earlier  of  the  statutes  by  the  courts  of  the  state  in  which  it  was  en- 
acted, unless  the  courts  of  the  state  in  which  the  court  is  sitting  have 
previously  rendered  decisions  inconsistent  with  that  construction.^ 
But  in  two  instances  a  Federal  court  of  appeals  has  declined  to  at- 
tach to  a  statute  the  same  interpretation  as  similar  enactments  had 
received  in  states  other  than  that  in  which  these  courts  were  sitting.* 

1996.  [872]  — as  between  Federal  and  foreign  courts. — When  an 
action  is  brought  in  a  Federal  court  for  an  injury  received  outside 
the  territorial  limits  of  the  United  States,  the  juridical  situation  is 
not  affected  by  the  peculiar  relations  existing  between  the  national 
govenmient  and  the  individual  states.  Under  such  circumstances, 
therefore,  the  right  of  action  is  determined  with  reference  to  the 
general  principles  of  private  international  law. 

That  an  American  citizen  is  entitled  to  maintain  an  action  in  a 
Federal  court  for  injuries  received  on  the  Mexican  division  of  a 
railway  which  is  operated  by  an  American  corporation  on  both  sides 
of  the  frontier  has  recently  been  held  in  several  cases. ^ 

The  doctrines  applied  are  summarized  in  the  propositions  set  out 
in  the  subjoined  note.  These  statements  constitute  the  headnotes  of 
the  report  of  the  first  of  the  three  cases  cited,  and  were  adopted  in  the 
second  of  those  cases  as  a  correct  presentment  of  the  law.* 

3  Chicago,  R.  I.  &  P.  R.  Co.  v.  Stahley  L.  ed.  829,  12  Sup.  Ct.  Rep.  905,  note 

(:894)    11   C.  C.  A.  88,  27  U.  S.  App.  1,  supra. 
J57,   62   Fed.   363.  l  Evey  v.   Mexican  C.  R.  Co.    (1897) 

*Tlie   effect   of  the  cases   referred  is  38  L.R.A.  387.  20  C.  C.  A.  407,  52  U. 

that  statutes  abrogating  the  defense  of  S.  App.  118,  81  Fed.  294;  Meadcan  C.  R. 

coservice,  so  far   as   regards   employees  Co.  v.  Marsliall  (1899)   34  C.  C.  A.  133, 

of  railway  companies,  are  not  applica-  91  Fed.  933 ;  Mexican  C.  R.  Co.  v.  Jones 

I)le  where  the  action  is  brought  against  (1901)   48  C.  C.  A.  227,  107  Fed.  64. 
a   receiver   of   a   railway.     Hormhy   v.        8(a)   The  right  of  an  employee  of  a 

Eddy    (1893)    5  C.  C.  A.  560,  12  U.  S.  railroad   company,   injured   in   the   Re- 

App.   404,   56   Fed.  461    (Georgia  cases  public   of  Mexico   by  the  negligence  of 

not    followed)  ;    Peirce   v.    Yon   Dusen  the  company,  to  recover  in  a  civil  ac- 

(1897)   24  C.  C.  A.  280,  47  U.  S.  App.  tion  damages  for  such  injury  under  the 

339,   78   Fed.   693    (Georgia  and  Texas  law  of  that  republic,  may  be  enforced 

cases  not  followed ) .  in  a  Federal  court  of  the  state  of  Texas, 

As  to  these  cases,  see  further,  §  1617,  having  jurisdiction  of  the  parties  and 

ante.  the     subject-matter;     that     law     being 

As  to  the  rule  applied  where  the  ac-  neither  so  vague  and  uncertain  nor  so 

cident  occurs  in  a  state  where  a  receiv-  dissimilar   to   the   law  of  the   state  of 

er    may    be    sued,    and    the    action    is  Texas    as    to    prevent    it    from    being 

brought    in    a    state   where    the    courts  so    enforced,    and    both    parties    being 

have  determined  that  a  receiver  is  not  citizens  of  the  United  States. 
subject  to  an  action,  see  TexOfS  &  P.  R.         (b)   A  dissimilarity  between  the  law 

-Co.   V.    Cox    (1892)    145   U.   S.   593,   36  of  another   countrv   and   the   law   of   n 
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On  the  ground  that,  under  the  Civil  Code  of  Quebec  (arts.  1053, 
1054),  a  servant  can  recover  for  injuries  caused  by  the  negligence 
of  a  coservant,  it  was  lately  held  by  a  Federal  court  sitting  in  the 
district  of  Vermont  that  an  American  company  was  liable  for  in- 
juries so  caused,  if  they  were  received  in  that  part  of  its  system 
which  was  operated  on  Canadian  territory.' 

[In  a  Vermont  case  it  has  been  held  that,  in  an  action  for  injuries 
received  in  Quebec,  evidence  of  the  law  of  that  Province  is  admissi- 
ble, although  by  that  law  contributory  negligence  is  not  a  defense 
to  the  action,  while  in  Vermont  it  is.* 

To  sustain  an  action  in  a  Federal  court  for  injuries  sustained  in 
a  foreign  country  by  a  servant  because  his  master  failed  to  supply 
him  with  reasonably  safe  machinery  and  appliances,  the  servant  is 
not  bound  to  show  that  the  action  was  maintainable  under  the  law 


state  in  the  Federal  court  of  which  it  i.<i 
sought  to  be  enforced  will  not  prevent 
such  enforcement,  unless  the  dissimilar- 
ity is  so  great  as  to  conflict  with  the 
settled  policy  of  that  state. 

(c)  The  fact  that  a  person  injured 
by  the  negligence  of  a  railroad  company 
in  another  country  might  sue  in  that 
country  is  not  sufficient  to  prevent  him 
from  suing  in  a  United  States  court, 
particularly  where  the  company  owns 
and  operates  part  of  the  same  line  of 
railroad  in  the  state  in  which  the  suit 
is  brought. 

(d)  The  fact  that  acts  of  negligence 
for  which  the  laws  of  Mexico  give  a 
civil  remedy  constitute  also  a  crime 
under  the  laws  of  that  country  does  not 
prevent  the  person  injured  from  main- 
taining a  civil  suit  therefor  in  a  United 
States  court,  the  liability  not  depending 
on  the  criminal  prosecution  or  convic- 
tion of  the  defendant. 

(e)  The  fact  that  the  provision  of 
the  Penal  Code  of  Mexico  (article  .323) 
that  the  judge  may  award,  as  "extraor- 
dinary indemnity,"  any  sum  that  he 
may  determine,  considering  the  "social 
position"  of  the  person  injured,  is 
against  the  policy  of  our  law,  is  no  ob- 
stacle to  a  suit  in  a  United  States  court 
to  enforce  a  right  given  by  the  law  of 
Mexico,  there  being  no  prayer  for  such 
■extraordinary  indemnity. 

(f)  The  fact  that  the  Mexican  courts 
are  not  governed  by  precedent,  and  have 
-no  reports  of  adjudicated  cases,  is  not 
an   obstacle   to   an   action   in   a   United 


States  court  to  enforce  a  right  given 
by  the  laws  of  Mexico. 

(g)  The  decisions  vf  a,  state  court 
that  a  law  of  another  country  is  op- 
posed to  the  policy  of  the  state,  and 
cannot  be  enforced  there,  are  not  con- 
trolling in  the  Federal  courts,  the  ques- 
tion of  international  comity  being  con- 
trolled by  international  law  and 
custom. 

3  Boston  <£•  M.  R.  Go.  v.  McDuffey 
(1897)  25  C.  C.  A.  247,  51  U.  S.  App. 
Ill,  79  Fed.  934.  One  of  the  authori- 
ties relied  upon  was  DenrUch  v.  Cen- 
tral B.  Go.  (1880)  103  U.  S.  11,  26  L. 
ed.  439,  where  the  court  used  the  fol- 
lowing language :  "It  is  indeed  a  right 
dependent  solely  on  the  statute  of  the 
state;  but  when  the  act  is  done  for 
which  the  law  says  the  person  shall  be 
liable,  and  the  action  by  which  the  rem- 
edy is  to  be  enforced  is  a  personal,  and 
not  a  real,  action,  and  is  of  that  char- 
acter which  the  law  recognizes  as  tran- 
sitory, and  not  local,  we  cannot  see 
why  the  defendant  may  not  be  held 
liable  in  any  court  to  whose  jurisdic- 
tion he  can  be  subjected  by  personal 
process  or  by  voluntary  appearance. 
.  Wherever,  by  either  the  com- 
mon law  or  the  statute  law  of  a  state, 
a  right  of  action  has  become  fixed,  and 
a,  legal  liability  incurred,  that  liability 
may  be  enforced,  and  the  right  of  action 
pursued,  in  any  court  which  has  juris- 
diction of  such  matters,  and  can  ob- 
tain  jurisdiction   of  the   parties." 

*  Mon-isette  v.  Gana-dian  P.  R.  Go. 
(1904)    76  Vt.  267,  56  Atl.  1102. 
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of  the  foreign  country,  but  the  court  will  decide  it  according  to  the 
principles  of  the  common  law,  in  the  absence  of  anything  to  show 
that  they  were  not  in  force  in  the  country  where  the  injury  oc- 
curred.' 

An  action  based  on  an  accident  happening  on  the  high  seas,  upon 
a  German  vessel  carrying  the  German  flag,  is  governed  by  the  Ger- 
man statute.* 

1996a.  — as  between  state  and  foreign  courts. — In  a  Michigan  ease,, 
it  has  been  held  that  where  the  accident  occurred  in  Canada,  the 
plaintiff's  rights  were  to  be  determined  by  the  law  of  Canada,  al- 
though the  statutes  of  that  country  abrogated  in  part  the  fellow 
servant  doctrine,  while  it  remained  in  full  force  in  Michigan.*] 

1997.  [873]  Lex  fori  controlling,  where  statute  aflEects  merely  the 
remedial  procedure. — The  general  principle,  that  everything  which 
pertains  merely  to  the  remedy  is  controlled  by  the  law  of  the  state 
where  the  action  is  brought,*  involves  the  corollary  that  the  qiies- 
tion  whether  the  servant's  action  is  barred  by  the  lapse  of  time  is 
determined  by  the  provisions  of  the  statute  of  limitations  which  is 
in  force  in  the  jurisdiction  where  the  suit  is  brought,  and  not  by 
those  of  the  statute  of  the  state  in  which  the  injiiry  was  received.^ 

On  the  ground  that  a  rule  of  evidence  has  no  extraterritorial  force, 

^  Cuba  R.  Go.  V.  Crosby  (1909)  95  C.  ^  Canadian    P.    R.    Co.    v.    Johnston 

C.  A.  539,  170  Fed.  369.  (1894)    25  L.R.A.  470,  9  C.  C.  A.  587, 

^ Beyer   v.   Hamburg-American   S.   S.  26  U.  S.  App.  85,  61  Fed.  738    (action 

Co.    (1909)   171  Fed.  582.  held    maintainable,    although    it    would 

1  In    applying   the    Canadian    statute  have  been  barred  if  brought  in  the  ju- 

making  the  master  liable  for   injuries  risdiction      where      the      accident      oc- 

to  a  servant  caused  by  the  negligence  of  curred)  ;  Krogg  v.  Atlanta  &  W.  P.  R. 

a  servant  intrusted  with   any  superin-  Co.   (1886)    77  Ga.  202,  4  Am.  St.  Rep. 

tendence,  the  court  in  Rick  v.  Saginaw  79. 

Bay  Towing  Co.  132  Mich.  237,  102  Am.  See  generally.  Story,  Confl.  L.  §  576. 

St.  Rep.  422,  93  N.  W.  632,  said  that,  This   elementary   rule   seems  to  have 

before  the  court  of  any  state  is  justified  been   somewhat  strangely  lost  sight  of 

in   refusing   to   enforce   a   right   of   ac-  in     Eingartner    v.     Illinois    Steel     Co. 

tion    accruing   under   the   laws   of   any  (1896)  '94  Wis.   70,  34  L.R.A.  503,  59 

other  state  or  country,  it  must  appear  Am.  St.  Rep.  859,  68  N.  W.  664,  where, 

that  such  right  is  against  good  morals  in  an  action  between  parties  who  were 

or   natural    justice,    or    that   for    some  both  domiciled  in  Illinois,  it  was  held 

other  reason  an  enforcement  of  it  would  that  the  effect  of  the  statute  of  limita- 

be  prejudicial  to  the  general  interest  of  tions  which  was  in  force  in  that  state 

the  citizens  of  the  state  of  the  forum,  could  not  be  considered,  because  it  had 

and   that   it  does  not  follow   that,   be-  not  been  put  in  evidence.     The  reason 

cause  the  statute  differs  from  the  law  thus  assigned,  in  so  far  as  it  may  be 

of  the  forum,  it  is  contrary  to  the  pub-  taken  to  imply  that  the  statute  would 

lie  policy  of  the  state,  within  the  mean-  have  been  regarded  as  controlling  if  it 

ing  of   this   rule.  had    been    properlv    proved,    manifestly 

1  Herrick  v.  Minneapolis  &  St.  L.   R.  places  the  court  in  antagonism  to  the 

Co.    (1883)    31  Minn.  11,  47  Am.  Rep.  authorities  above  cited. 
771.  16  N.  W.  413;  2  Kent,  Com.  *  462. 
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it  has  been  held  that  a  statute  which  provides  that,  where  an  injury 
is  caused  by  a  defect  in  the  appliances  of  a  railway  company,  proof 
of  the  existence  of  that  defect  shall  be  presumptive  evidence  of  the 
company's  knowledge  thereof,  is  not  the  law  of  the  case  in  an  action 
brought  in  another  state,  where  the  ordinary  rule  still  prevails,  that 
a  master  is  not  liable  for  injuries  caused  by  defects,  unless  they  could 
have  been  discovered  by  the  exercise  of  ordinary  care.' 

1998.  [874]  Presumptions  as  to  the  law  prevailing  in  other  states. — 
In  a  case  already  cited,  where  the  action  was  brought  in  a  Federal 
court  in  the  district  of  Texas  for  an  injury  received  in  Mexico,  it 
was  laid  down  that,  in  the  absence  of  proof,  it  was  to  be  presumed 
that  in  regard  to  the  liability  of  an  employer  for  negligence  result- 
ing in  injuries  to  an  employee,  the  law  of  Mexico  was  the  same  as 
the  law  of  Texas,  in  both  of  which  countries  the  civil  law  originally 
prevailed.^ 

Some  courts  have  held  that,  in  an  action  brought  in  one  state  for 
iin  injury  received  in  another,  it  will  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  the  rights  and  liabilities  of  em- 
ployers and  employees  are  regulated  by  the  common  law.**    In  some 


^  Jones  V.  Ctdoago,  St.  P.  M.  &  0.  R. 
■Co.  (1900)  80  Minn.  488,  49  L.R.A. 
640,  83  N.  W.  446.  For  a  discussion  of 
the  principle  here  applied,  see  Taylor, 
Ev.  §  49;  Story,  Confl.  L.  7th  ed.  634a. 

1  Mexican  O.  R.  Go.  v.  Marshall 
(1899)  34  C.  C.  A.  133,  91  Fed.  933. 
The  court  cited  Phillips  on  Ev.  (Cowen 
&  Hill's  and  Edwards'  notes),  pp.  42 
.e<  seq.,  and  adjudged  cases  there  cited; 
1  Rice,  Ev.  p.  65 ;  Wliarton,  Ev.  §  1292 ; 
and  added:  "Indeed,  tliere  is  good  au- 
thority for  holding  that,  as  the  state 
of  Texas  recently  constituted  a  part  of 
the  Eepublie  of  Mexico,  the  courts  in 
the  state  of  Texas,  in  proper  cases,  will 
take  judicial  notice  of  the  laws  common 
to  both  prior  to  the  separation.  Mal- 
pica  V.  McKoiim  (1830)  1  La.  248,  20 
Am.  Dec.  279;  Berlucluiux  v.  Berluch- 
<iua}  (1835)  7  La.  539.  Further  than 
this,  it  is  to  be  noticed  that,  under  the 
laws  of  Mexico  as  proved  herein,  it  is 
clear  that  a  civil  action  may  be  brought 
to  recover  damages  resulting  from  neg- 
ligence." 

2  Charleston  &  W.  C.  R.  Co.  v.  Miller 
(1901)  13  Ga.  15,  38  S.  E.  338,  second 
appeal  (1902)  115  Ga.  02,  41  S.  E.  252 
(where  the  correctness  of  the  declara- 
tion in  an  action  for  injuries  caused  by 


defective  machinery  was  tested  with 
reference  to  the  law  prevailing  in  South 
Carolina)  ;  Bt.  Louis,  I.  M.  &  8.  R.  Co. 
V.  Brown  (1899)  67  Ark.  295,  54  S.  W. 
865  (defense  of  coservice  presumed  to 
be  available)  ;  Lay  v.  Nashville,  C.  d 
St.  L.  R.  Co.  (1908)  131  Ga.  345,  62 
S.  E.  189  (see  §  1992,  note  1,  ante)  ; 
Whitfield  V.  Louisville  &  N.  R.  Co. 
(1910)  7  Ga.  App.  268,  66  S.  E.  973 
(fellow  servant  rule  presumed  to  exist 
in  Tennessee)  ;  Southern  R.  Co.  v.  Elli- 
ott (1907)  170  Ind.  273,  82  N.  E.  1051 
(fellow  servant  rule  presumed  to  exist 
in  sister  state)  ;  Wahash  R.  Co.  v.  Mas- 
sett  (1908)  170  Ind.  370,  83  N.  E.  705 
(no  cause  of  action  for  death  presumed 
unless  foreign  statute  giving  it  is 
pleaded) . 

"Tennessee  being  of  common  origin 
with  Alabama,  this  court,  in  the  ab- 
sence of  proof,  will  presume  that  the 
common  law  of  this  state  prevails  in 
Tennessee.  .  .  .  While  this  court 
will  presume  that  the  common  law  pre- 
vails in  Tennessee,  this  prima  facie  pre- 
sumption is  to  the  effect  tliat  it  is  the 
same  in  Tennessee  as  in  Alabama." 
Louisville  <£■  N.  R.  Co.  v.  Cook  (1910) 
168  Ala.  592,  53  So.  190, 
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of  the  cases  cited,  it  will  be  observed,  this  rule  was  applied  where 
the  question  was  whether  the  doctrine  of  common  employment  pre- 
cluded recovery.  But  the  position  has  also  been  taken  that  this 
doctrine  was  not  a  part  of  the  common  law  existing  at  the  date  of 
the  separation  of  the  United  States  from  England,  and  that  for  this 
reason  the  courts  of  one  state  cannot  presume  that  the  doctrine  exists 
in  another  state,  and  thus  cast  iTpon  a  plaintiff  who  is  seeking  to 
recover  for  an  injury  received  in  such  other  state  through  the  negli- 
gence of  a  fellow  servant  the  burden  of  proving  that  the  doctrine 
has  been  abrogated  by  statute.*  Although  the  weight  of  judicial 
authority  is  in  favor  of  a  different  theory,  the  statement  here  made 
Avith  regard  to  the  date  at  which  the  doctrine  was  introduced  into 
English  law  is  possibly  accurate.  See  §  1394,  ante.  Biit  even  if  it? 
accuracy  be  conceded,  the  fact  relied  upon  can  scarcely  be  regarded 
as  adequate  to  support  the  conclusion  deduced  from  it.  A  more 
reasonable  theory  of  the  situation,  it  is  submitted,  is  that  any  court 
in  which  the  common  law  is  administered  is  chargeable  with  notice 
of  the  universal  acceptance  which  the  doctrine  in  question  has  ob- 
tained in  all  the  countries  and  states  in  which  that  system  of  law 
prevails,  and  that,  as  a  result  of  the  imputation  of  this  notice,  such 
a  court  is  bound  to  entertain  a  prima  facie  presumption  that  the 
defense  of  coservice  is  still  open  to  an  employer  in  each  of  those' 
countries  and  states. 

These  considerations  would  seem  to  be  decisive  against  the  cor- 
rectness of  another  decision  also,  in  which  it  was  laid  down  that, 
where  an  action  for  an  injury  received  in  one  state  is  brought  in 
another  state  in  which  an  act  is  in  force  which  abrogates  the  defense 
of  coservice  as  regards  certain  employees,  it  will  be  presumed,  in 
the  absence  of  specific  testimony  to  the  contrary,  that  the  law  of  the 
state  in  which  the  injury  was  received  is  the  same  as  that  of  the 
state  in  which  the  action  is  brought,  although  the  defendants  have- 
alleged  that  the  common-law  rule  prevails  in  the  former  state.* 

[The  view  taken  by  the  Wisconsin  court  has  been  expressly  re- 
pudiated.* 

s  WilUams  v.  Southern  R.  Co.  ( 1901 )  exempting  the  employer  from  liability 

128  N.  C.  286,  38  S.  E.  893.  for  injuries  caused  by  the  negligence  of 

i  MacCarthy  v.  Whitcomh  (1901)  110  a  fellow  servant  will  be  presumed  to  be 

Wis.  113,  85  N.  W.  707.  in  force,  in  the  absence  of  any  showing 

6  In  Indiana  it  has  been  held  that  in  to  the  contrary,  notwithstanding  the  ex- 

a  suit  by  a  railroad  employee  to  recover  istence,  in  the  state  in  which  the  action 

damages   for   injuries   occurring   in   an-  is  brought,  of  a  statute  abrogating  such 

other  state  and  caused  by  the  negligence  rule.     Baltimore  &  0.  S.  W.  R.  Co.  v. 

of  a  co-employee,  the  common-law  rule  Read    (1902)    158   Ind.    25,   56    L.E.A.. 
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It  has  been  held  in  one  case  that,  in  the  absence  of  averments  and 
proofs  of  the  laws  of  the  sister  state  in  which  the  injury  was  re- 
ceived, the  case  should  be  dealt  with  in  accordance  with  the  common 
law  prevailing  in  the  state  in  which  the  action  was  brought,  not- 
withstanding the  contention  that  the  common  law  never  prevailed, 
in  the  sister  state  (Florida).®] 

468,  92  Am.  St.  Eep.  293,  62  N.  E.  488.        «  Watford  v.  Alabama  d  F.  Lwmber 
To  the  same  effect,  Baltimore  &  0.  a.    Co.    (1907)    152  Ala.   178,  44  So.  567.- 
W.  R.  Co.  V.  Jones  (1893)   158  Ind.  87, 
62  N.  E.  994. 
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2007.  What  persons  are  within  the  scope  of  the  rule. 

2008.  Limits  of  the  shipowner's  liability.     Generally. 

2009.  Limits  of  liability-  in  respect  of  time. 

o.  Question  considered  apart  from  the  element  of  fault  on  the  part  of 

the  shipowner  or  his  agents. 
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1999.  Master's  duty  in  respect  to  providing  medical  assistance  for  his 
servant.  Generally. —  a.  Ordinary  servants. — In  some  English  cases 
decided  during  the  eighteenth  century  the  courts  used  language 
Avhich,  if  taken  literally,  would  seem  to  indicate  the  acceptance  of 
an  unqualified  doctrine  to  the  effect  that  a  master  is  subject,  merely 
by  virtue  of  the  relation  created  by  the  contract,  to  the  obligation 
of  providing  medical  assistance  for  his  servant.^  But  in  the  cases 
referred  to,  the  master's  liability  to  a  third  person  who  had  attended 
or  supplied  medicines  to  a  servant  was  not  involved. 

All  that  the  older  authorities  which  bear  directly  on  the  subject 
can  fairly  be  said  to  show  is  that  there  was  at  one  time  a  strong 
judicial  tendency  to  adopt  the  rule  that  a  master  might  be  held 
liable  for  the  medical  expenses  of  a  menial  servant,  but  not  for  those 
of  other  servants.^    Soon  after  the  commencement  of  the  nineteenth 

1  In    Rex   V.    Hales-Owen    (1718)    11  inist   upon    it."     Grose,    J.,    in   Rex   v. 

Jlod.  278,  where  Pratt,  C.  J.,  remarked  l^utton    (1794)    5  T.  R.  657. 

that  "the  master  is  to  keep  the  servant  If  a  farm  servant  is  taken  ill   after 

in   sickness   and    in   health,"   the   point  the    service   has   begun,   the    master    is 

actually  decided  was  that  the  fact  that  bound  to  support  him,  and  cannot  turn 

an  apprentice  was  sufiering  from  a  seri-  him  away  on  that  account.     Rex  v.  Wm- 

ous  disease   (scrofula)    did  not  warrant  tersett    (1783)    Cald.  208. 

the  justice  in  dissolving  the  contract  of  2  In    Xeuiy    v.    Wiltshire     (1785)     2 

apprenticeship.  Esp.    739    (farm   servant   injured  by   a 

In  the  three  following  cases,  tne  ques-  fall    from    a    wagon).    Lord    Mansfield 

tion    was    merely    whether    the    service  said:    "In  general,  from  humanity  and 

had  been  continuous  for  an  entire  year,  kindness  a  master  should  take  care  of 

so  as  to  give  the  servant  a  right  to  a  his  servants;   but  the  question  here  is, 

settlement.  What   Is   the    law?"     He   decided   that 

"If  the  servant  is  taken  ill,  by  the  no  action  lay  against  the  laaster  to 
visitation  of  God,  it  is  a  condition  in-  compel  him  to  repay  the  parish  for  the 
cident  to  humanity,  and  is  implied  in  cure  of  his  servant, 
all  contracts.  Therefore  the  master  is  The  distinction  between  menial  and 
bound  to  provide  for  and  take  care  of  other  servants  was  not  specifically  re- 
the  servant  so  taken  ill  in  his  service."  ferred  to  in  the  above  case;  but  in  Scar- 
Rex  V.  Ohristcliitrch  (1760)  Burr.  Sett,  man  v.  Castell  (1795)  1  Esp.  270,  in 
Cas.   494.  which  an  action  for  medicine  supplied 

"The  master  is  bound  to  take  care  of  to,    and   medical    attendance   upon,    the 

his  servant  during  illness,  if  the  latter  defendant's    servant,    was    held    to    be 
M.  &  S.  Vol.  v.— 387. 
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century,  however,  it  was  definitely  laid  down,  as  a  rule  applicable  to 
all  descriptions  of  servants,  except  apprentices,  that  a  general  obli- 
gation to  provide  medical  attendance  is  not  an  implied  incident  of 
a  contract  of  hiring.  In  one  point  of  view  this  rule  involves  the 
consequences  that  the  master  is  not  bound  to  defray  the  expenses  of 
such  attendance  upon  a  servant  who  falls  sick,  or  receives  personal 
injuries  in  the  course  of  the  employment,  unless  he  has  expressly 
or  impliedly  agreed  to  do  so.'    Under  another  aspect  it  operates  so 

maintainable,  Lord  Kenyon  adopted  the  engages  to  supply  his  servant  with  nec- 
view  of  plaintiiT's  counsel,  that  the  ear-  essary  victuals,  and  it  may  undoubt- 
lier  case  merely  defined  the  extent  of  a  edly  be  argued  that  necessary  victuals 
master's  obligations  in  respect  to  a  serv-  mean  such  victuals  as  may  suit  the 
ant  in  husbandry.  He  expressed  the  state  of  health  or  infirmity  in  which 
opinion  that  a  master  was  obliged  to  the  servant  happens  to  be;  as,  if  a  serv 
provide  for  his  servant  in  sickness  and  ant  be  in  need  of  wine  or  victuals  of 
in  health,  and  that  he  was  therefore  that  description,  which  are  given  by 
liable  for  medicine  furnished  to  a  serv-  way  of  medicine.  It  is  sufficient,  how- 
ant  while  in  his  service.  The  servant  ever,  to  observe,  that  previous  to  the 
was  not  at  liberty  to  go  abroad  and  con-  case  of  Scarman  v.  Gastell  [note  2,  su- 
tract  debts  for  medicines;  but  while  he  pro]  there  is  no  authority  in  the  law 
was  under  the  master's  roof,  the  master  of  England  to  be  found  which  warrants 
was  under  a  legal  as  well  as  a  moral  the  position  contended  for  on  the  part 
obligation  to  provide  the  necessary  med-  of  the  plaintiff.  I  have  no  doubt  what- 
icines.  In  his  argument  at  the  bar  in  ever  that  parish  officers  are  bound  to 
Wenna-ll  v.  Adney  (see  next  note,  in-  assist  where  such  accidents  as  these 
fra)  Sergent  Bayley  sought  to  cut  take  place;  and  that  the  law  will  so 
down  the  effect  of  this  decision  by  far  raise  an  implied  contract  against 
pointing  out  that  the  medical  man,  them  as  to  enable  any  person  who  af- 
thougli  not  expressly  employed  by  the  fords  that  immediate  assistance  whicli 
defendant,  might  reasonably  infer  from  the  necessity  of  the  case  usually  rc- 
the  circumstances  of  his  being  sent  for  quires,  to  recover  against  them  the 
to  the  defendant's  house  that  he  was  to  amount  of  money  expended."  Heath, 
be  paid  by  the  defendant.  But  this  J.,  said:  "I  believe  that  the  humanity 
theory  of  a  contract  implied  from  the  of  Lord  Kenyon  mislead  him  when  he 
particular  circumstances  does  not  har-  adopted  the  doctrine  upon  which  ho 
monize  with  the  very  general  language  decided  the  case  of  Scarma/n  v.  Castell. 
of  Lord  Kenyon.  Probably  at  the  moment  it  occurred  to 

The  doctrine  applied  on  Scarman  v.  him  that,  if  the  master  was  not  bounil 

Gastell  was   recognized   in   Simmons  v.  to   provide   medical    assistance   for   hia 

Wilmott    (1800)    3   Esp.  91,   93,   where  servant,  the  latter  would  be  left  wholly 

Lord  Eldon  instructed  a  jury  that,   if  destitute;  but  I  am  perfectly  sure  it  is 

the  servant  had  been  one  who  lived  un-  more  for  the  advantage  of  servants  that 

der  the  roof  of  his  master,  his  master  the    legal    claim    for    such    assistance 

would  have  been  liable  for  his  medical  should    be    against   the    parish    officers 

expenses.  rather  than  against  their  masters;  for 

s  Wen/nail  v.  Adney  (1802)  3  Bos.  &  the  situation  of  many  masters  who  arc 
P.  247.  The  effect  of  this  case,  as  obliged  to  keep  servants  is  not  sucli 
stated  in  the  headnote,  is  that  a  master  as  to  enable  them  to  afford  sufficient 
is  not  liable  upon  an  implied  assumpsit  assistance  in  cases  of  serious  illness." 
to  pay  for  medical  attendance  on  a  Eooke,  J.,  said:  "The  contract  on  the 
servant  who  has  met  with  an  accident  part  of  the  servant  is  merely  to  serve; 
in  his  service.  Lord  Alvanley,  C.  J.,  but  on  the  part  of  the  master  it  is  va- 
said:  "In  this  kind  of  question  much  ried  by  numberless  stipulations,  accord- 
may  depend  upon  the  nature  of  the  con-  ing  to  the  inclinations  of  the  contract- 
tract  entered  into  between  the  master  ing  parties.  I  cannot  think,  however, 
and  the  servant.     Sometimes  a  master  tliat,   without  any   stipulation   to    that 
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as  to  exempt  the  master  from  liability  for  refusing  or  neglecting  to 
provide  such  attendance.* 

By  nearly  all  the  American  courts  this  rule  has  been  adopted  with- 
out any  qualifications.'     It  has  been  held  that  the  mere  fact  of  tlie 

effect,   the  master   Is   liable  to   furnish  548,  47  L.R.A.  170,  51  N.  E.  20;  8evier 

his  servant  with  medicine.     ...     If  v.  Birmingham,   8.   &   T.  River  R.   Go. 

the  general  principal  contended  for  by  (1890)    92  Ala.  258,  9  So.  405;  Denver 

the  plaintiff  were  to  be  adopted   as  a  cC-  R.  G.  R.  Co.  v.  lies   (1898)   25  Colo, 

rule  of  law,  many  persons  who  are  ob-  19,  53  Pac.  222;  Sureet  Water  Mfg.  Co. 

liged,  for  the  purposes  of  their   trade,  v.   Glover    (1859)    29   Ga.   399;    Toledo, 

to  keep  a  number  of  servants,  would  be  TV.  &   W.  R.   Co.  v.  Rodrigues    (1868) 

unable  to  fulfil  the  duty  imposed  upon  47  111.  188,  95  Am.  Dec.  484;  Vorass  \. 

them  by  the  law.     It  must  be  left  to  Rosenberry    (1899)    85    111.    App.    623; 

the  humanity  of  every  master  to  decide  Pittsburgh,   G.    C.   &   St.   L.   R.   Go.   v. 

whether  he  will  assist  his  servant  ac-  Sullivan   (1895)    141  Ind.  83,  27  L.R.A. 

cording  to  his  capacity  or  not."     Cham-  840,  50  Am.  St.  Bep.  313,  40  N.  E.  138; 

bre,    J.,    said:    "The    obligation   of   the  Atlcmtic  &  P.  R.  Co.  v.  Reisner   (1877) 

master    to    provide    medical    assistance  IS 'Ka.n.  458;  Union  P.  R.  Go.  v.  Beattn 

for    his    servant,   if    any,    must    arise  (1886)    35  Kan.  265,  57  Am.  Rep.  160, 

from  contract.     It  cannot  be  contended  10  Pac.   845;    Clark  v.   Missouri  P.  R. 

that    a   master    impliedly    contracts    to  Go.    (1892)   48  Kan.  654,  29  Pac.  1138; 

furnish    his    servant   with    all    necessa-  Lithgow  Mfg.  Co.  v.  Samuel   (1903)   24 

ries;   for  in  some  cases  he  neither  en-  Ky.  L.  Rep.   1590,  71  S.  W.  906;    Ma- 

gages  to  furnish  cloaths   nor  victuals;  lone  v.  Robinson    (1893)    —  Miss.  — , 

and  if  not,  he  is  not  bound  to  provide  12  So.  709;  Spelmaii  v.  Gold  Coin  Min. 

either.     What  has  passed  at  nisi  prius  c£    Mill.    Co.    (1901)    26    Mont.    76,    55 

upon   this   subject   has   been   somewhat  L.R.A.  640,  91  Am.  St.  Rep.  402,  66  Pac. 

hasty;   and  I  think  the  rule  there  laid  597;  Voorhees  v.  New  York  G.  d  H.  R. 

down  would  be  very  disadvantageous  to  jR.  Go.    (1909)    129  App.  Div.  780,   114 

the     servants     themselves     if     it     were  N.    Y.    Supp.    242,    affirmed    in    (1910) 

adopted."  198  N.  Y.  558,  92  N.  E.  1105. 

Under  the  English  poor  laws  which  In  Holm-es  v.  Hutchinson  (1833)  Gil- 
were  in  force  until  the  introduction  of  pin,  447,  Fed.  Cas.  No.  6,639,  the  courts 
the  present  system  of  poor  relief  in  in  comparing  the  condition  of  seamen 
1835,  the  medical  expenses  of  a  pauper  with  other  la.borers,  remarked  that  tlie 
servant  were  a  chargfe  upon  the  parish,  latter  are  not  only  obliged,  in  case  of 
See  cases  cited  in  the  reporters'  notes  sickness,  accident,  or  other  disability, 
to  Xewby  v.  Wiltshire  (1785)  4  Dougl.  to  maintain  themselves  and  pay  all  the 
K.  B.  284,  and  2  Esp.  739,  5  Revised  expense  of  nursing,  medicine,  and  medi- 
Rep.  772,  and  Watling  v.  Walters  cal  attendance,  but  that  their  wages, 
(1823)    1  Car.  &  P.  132.  their  only  source  of  revenue,  the  only 

4  Makarsky    v.    Canadian   P.    R.    Go.  means  by  which  they  can  provide  such 

(1904)    15   Manitoba  L.  Rep.   53.     On  expenditure,   are   stopped, 

the    authority    of    Weimall    v.    Adney  In  South  Carolina  it  is  the  duty  of 

(last  note),  it  was  there  held  that  al-  the  railroad  company  under  Gen.  Stat, 

legations  in  a  statement  of  claim  that  §   1525  to  notify  a  physician  most  ac- 

the   deceased   came   to   his    death   as    a  cessible  to  the  place  of  an  accident  oc- 

result   of   the   injuries   received   and   of  curring  on  its  road  by  which  employees 

the   neglect   of   the    master    to    provide  are   injured.    .Adkins   v.   Atlanta  &   G. 

medical  or  surgical  care  were  demurra-  Airline  R.   Go.    (1887)    27   S.   C.   71,   2 

ble.  S.   E.   849.     In  that   case  a  brakeman, 

s  That  a  master  is'  not,  in  the  absence  seen  on  the  train  after  leaving  a  sta- 

of    some    stipulation,    under    any    legal  tion,  was  missed  at  the  next  stopping 

obligation    to    furnish    medical    attend-  point,  but  supposed  to  be  on  the  engine. 

ance  to  a,  servant  who  falls  sick  or  is  When  it  was  learned  that  he  was  not 

injured,  while  engaged  in  his  duties,  is  there,    the    conductor    telegraphed    in- 

explicitly    recognized    in    the    following  quiries  to  the  station  where  the  absent 

cases :  Davis  v.  Forbes  ( 1898 )  171  Mass.  brakeman  was  first  missed,  and  to  head- 


6]  80 


MASTER  AND  SERVANT. 


[CItAP.    LXXXVII. 


employer's  having  summoned  a  doctor  to  attend  upon  a  servant  will 
not  render  him  liable  for  the  doctor's  fees.*  But  in  Indiana,  the 
doctrine  has  been  propounded  that,  although  in  ordinary  cases  a 
railway  company  is  not  subject  to  the  obligation  of  furnishing  medi- 
cal assistance  to  his  servants,  unless  he  has  agreed  to  do  so,  such  an 
obligation  should  rest  upon  him  "in  extraordinary  cases,  where  im- 


qu.vrtei'S,  and  inquiries  were  made  along 
the  line  on  the  return  trip.  Held,  that 
it  was  not  the  duty  of  the  railroad  com- 
pany to  institute  search  for  the  brake- 
man's  body  along  the  line  of  its  track. 
Tlie  court  said:  "The  fact  that  an  em- 
ployee of  a  railroad  company  is  known 
to  be  on  the  train  at  a  certain  point 
.  .  .  many  miles  distant  is  certainly 
not  sufBcient  to  affect  the  company 
with  knowledge  of  the  fact  that  such 
person  was  either  killed  or  injured  by 
an  accident  on  the  road  between  those 
two  points,  especially  when  there  is  no 
evidence  whatever  that  any  accident 
had  occurred  to  the  train  in  the  inter- 
val between  such  points,  and,  on  the 
contrary,  the  evidence  shows  that  the 
train  ran  as  usual  between  those  points, 
witli  nothing  exceptional  or  peculiar 
to  attract  the  attention  of  those  charged 
with  the  management  of  the  train.  The 
absence  of  a  person  under  such  circum- 
stances might,  and  most  naturally 
would,  be  accounted  for  in  some  other 
"way  than  by  supposing  that  he  had 
been  injured." 

In  Baltimore  d  0.  R.  Co.  v.  State 
(1874)  41  Md.  268,  it  was  held  that, 
"where  a  railway  servant  who,  under  the 
rules  of  the  company,  had  no  right  to 
claim  compensation  "when  disabled  by 
sickness  or  other  cause,"  had  been  in- 
jured in  the  course  of  his  duties,  the 
duty  of  the  company  to  take  care  of 
him,  in  his  capacity  as  a  servant,  ceased 
when  he  had  been  conveyed  to  the 
nearest  place  where  medical  attendance 
"Was  procurable,  and  there  left  in  charge 
of  a  physician.  In  respect  to  his  sub- 
sequent transportation  to  a  more  dis- 
tant point,  his  relation  to  the  company 
"ivas  declared  to  be  that  of  a,  stranger 
in    a   like   condition. 

His  rights  were  therefore  determin- 
able with  reference  to  the  rule  that 
no  obligation  rests  upon  railway  com- 
panies to  furnish  physicians,  nurses,  or 
other  attendants  for  sick  and  disabled 
persons   who   may   choose   to   travel    in 


their  conveyances,  the  duty  to  carry 
safely  being  no  greater  in  the  case  of 
such  persons  than  in  the  case  of  those 
who   are    in   good   health. 

6  Meisenhach  v.  Southern  Cooperage 
Co.  (1891)  45  Mo.  App.  232.  Thomp- 
son, J.,  in  delivering  the  opinion,  said: 
"The  reason  and  policy  of  this  rule  are 
obvious.  .  .  .  When  a  person  is  dan- 
geroush'  wounded  and  perhaps  unable 
to  speak  for  himself,  or  suffering  so 
much  that  he  does  not  know  how  to  do 
it,  any  person  will  run  to  the  nearest 
surgeon  in  the  performance  of  an  ordi- 
nary office  of  humanity.  If  it  were  the 
law  that  the  person  so  going  for  the 
surgeon  thereby  undertakes  to  become 
personally  responsible  for  the  surgeon's 
bill,  and  especially  for  the  surgeon's  bill 
through  the  long  subsequent  course  of 
treatment,  many  would  hesitate  to  per- 
form this  ofHce,  and  in  the  meantime 
the  sufferer  might  die  for  the  want  of 
the  necessary  immediate  attention.  Nor 
is  there  a  common  and  fair  understand- 
ing that  the  person  making  the  request, 
or  ordering  it  to  be  made  in  behalf  of 
the  sufferer,  under  the  circumstances, 
assumes  responsibility  for  the  surgeon's 
bill." 

In  Jesserich  v.  Walruff  (1892)  51 
Mo.  App.  270,  the  same  court  relied 
upon  the  general  principle  that,  "when 
a  person  requests  a  physician  to  per- 
form service  for  a  patient,  the  law 
does  not  raise  an  implied  promise  to 
pay  the  reasonable  value  of  the  serv- 
ices so  rendered,  unless  the  relation  of 
the  person  making  the  request  to  the 
patient  is  such  as  raises  a  legal  obliga- 
tion on  his  part  to  call  in  a  physician 
and  pay  for  his  services."  There  was 
declared  to  be  no  such  relation  existing 
between  employer  •  and  employed.  ( See 
§    536,    ante.) 

The  decisions  regarding  the  nonlia- 
bility of  a  parent  to  pay  for  medical 
services  rendered  to  an  emancipated 
child  are  noticed  in  the  section  just 
mentioned. 
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mediate  medical  or  surgical  assistance  is  imperatively  required  to 
save  life  or  avoid  further  serious  bodily  injury."  '' 

The  obligation  thus  predicated  is  regarded  as  one  of  a  real  juristic 
quality,  being  referred  to  the  general  duty  of  a  master  to  provide 
for  the  safety  and  welfare  of  his  servant.'  But  it  is  open  to  serious 
doubt  whether  the  differentiation,  in  this  point  of  view,  between 
cases  which  do  and  which  do  not  involve  an  emergency,  can  be  sus- 
tained. There  does  not  appear  to  be  any  sufficient  reason  why  the 
general  duty  should  be  taken  to  be,  in  the  sense  suggested,  one  of  a 
wider  and  more  comprehensive  scope  in  the  former  class  of  eases 
than  in  the  latter.  Other  authorities  have  predicated  the  existence 
of  a  moral  obligation  on  the  part  of  a  master  to  see  that  a  servant 
who  has  been  injured  in  the  course  of  his  employment  shall  receive 
proper  medical  attention,  and  have  treated  that  obligation  as  a  ground 
for  attributing  to  certain  agents  of  the  master  the  authority  to  make, 
within  somewhat  indefinite  limits,  such  agreements  as  may  be  neces- 
sary with  physicians,  surgeons,  and  nurses.®  But  this  point  of  view- 
is  open  to  the  criticism  that,  by  most  of  the  authorities,  English  and 
American,  the  doctrine  that  a  moral  obligation  may  be  a  sufficient 
consideration  to  support  an  express  promise  has  been  rejected.^"' 
As  will  be  seen  by  referring  to  §§  2003,  2004,  the  implied  authority 
of  the  employer's  agents  to  provide  injured  servants  with  medical 
attendance  may  be  referred  to  more  satisfactory  considerations  than 
that  of  a  merely  temporary  duty  or  a  moral  obligation.  The  mere 
fact  that  the  physical  state  of  the  servant  which  necessitated  the 
m.edical  expenses  in  question  was  produced  by  conditions  or  occur- 
rences betokening  negligence  on  the  master's  part  is  not  regarded  as- 

t  Ohio  &  M.  R.   Co.  V.  Early    (1894)  ant  of  the  company,   and  had  been  in- 

141   Ind.   73,   28   L.R.A.   546,   40  N.   E.  jured    while    engaged    in    the    perform- 

257.     Similar  language  had  previously  ance    of    his    duties,    there   was    "somy 

been  used  in  Terre  HoMte  <&  I.  R.  Co.  v.  moral    obligation    resting    on    the    dc- 

McMurray   (1884)   98  Ind.  358,  49  Am.  fendant  to  furnish  to  him  such  assist- 

Eep.  752.     See  also  the  other  decisions  ance  and  care  as  were  necessary  to  re- 

of   the  courts   of  this   state  which   are  lieve  his  sufferings,  and,  if  possible,  to 

cited  in  §  2004,  post.  save  his  life,"  and  that  this  obligation 

8  See  the  extracts  given  in  §  2004,  "should  be  held  to  constitute  a  suflR- 
note  2,  from  the  opinions  of  the  su-  cient  consideration  for  the  legal  obliga- 
preme  court.  tion  expressed  in  the  letter"  in  which 

9  8evier  v.  Birmingham,  8.  d  T.  River  the  president's  promise  was  made. 

R    Co.   (1890)    92  Ala.  258,  9  So.  405;  l"  See  Pollock,  Contr.  **  169,  170;   1 

Marquette  &  0.  R.  Co.  v.  Taft    (1873)  Parsons,  Contr.  »*  432-434. 

28  Mich    289;   Fraser  v.  San  Francisco  In  Holmes  v.  McAllister    (1900)    12.'? 

Bridge  Co.   (1894)   103  Cal.  79,  36  Pac.  Mich.  493,  48  KR.A.  396,  82  N.  W.  220, 

1037.     In  the  California  case  last  cited  the  court  refused  to  found  a  legal  upon 

the  court  took  the  ground  that,  as  the  a  moral  obligation.    See  §  2002,  note  3, 

injured  person  had  been  a  faithful  serv-  post. 
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a  sufficient  reason  for  imposing  on  him  larger  obligations  than  he 
would  have  been  subject  to  if  the  case  had  not  involved  that  ele^- 
ment.'^  Biit  the  consideration  that  the  injury  in  a  given  instance 
may  possibly  be  attributable  to  the  master's  fault  may  not  unrea- 
sonably be  regarded  as  an  important  element  in  determining  the 
extent  of  an  agent's  implied  authority  to  provide  medical  assistance, 
with  a  view  to  keeping  down  the  damages  which  may  ultimately  be 
awarded.     See  §  2004,  post. 

h.  Slaves. — In  a  case  decided  while  slavery  existed  in  the  United 
States,  we  find  a  general  intimation  to  the  effect  that  a  master  was 
bound  to  defray  the  medical  expenses  of  his  slave.^*  But  in  another 
case  his  obligation  in  this  regard  was  stated  in  a  qualified  form.'' 

c.  Apprentices. — -See  chapter  xc.  §  2159,  post. 

2000.  Specific  agreements  to  provide  medical  assistance. — a.  Oen- 
erally. — The  question  whether  the  master  had,  in  a  given  case,  under- 
taken to  provide  medical  assistance  for  a  particular  servant  is  one 
of  fact,  to  be  determined  from  a  consideration  of  the  whole  evidence 
in  the  case.  From  the  English  decisions  it  would  appear  that  the 
intention  on  the  master's  part  to  become  responsible  for  the  medical 
expenses  of  a  menial  servant  may  with  propriety  always  be  inferred 
by  a  jury,  where  it  is  shown  that  he  himself  had  called  in  his  own 

llDai?is  V.  Forbes    (]898)    171  Mass.  But  a  different  theory  was  propound- 

548,  47  L.R.A.  170,  51  N.  E.  20.  ed    in    lAthgow    Mfg.    Go.    v.    Samuel 

In  cases  where  the  master  is  liable  to  (1903)   24  Ky.  L.  Rep.  1590,  71  S.  W. 

an  action,  although  he  "must  answer  to  906,    the   effect   of   which   is   stated    in 

the    servant    in    damages    for    all    loss  §  2003,  note  20,  post. 

proximately  resulting,  including  physi-  12  Sweet    Water   Mfg.    Co.    v.    Glover 

cians'    and    surgeons'    charges,   yet    the  ( 1859 )  29  Ga.  399. 

law  does  not  require  him  to  engage  In  this  connection  it  is  interesting  to 
their  services,  or  to  pay  them  for  per-  note  that  by  §  217  of  the  old  Babylon- 
forming  the  services.  He  may,  if  he  ian  Code  of  Haramurabbi,  it  was  pro- 
chooses,  employ  physicians,  surgeons,  vided  that  the  owner  of  a  slave  should 
and  nurses,  and  promise  to  pay  them,  give  two  shekels  of  silver  to  the  phy- 
and,  of  course,  he  would  then  be  liable  siciau  who  operated  on  him  for  a  severe 
directly  to  those  employed."     Spelman  wound. 

V.   Gold  Coin  Min.  &  Mill.  Go.    ( 1901 )  13  "If  medical  aid  or  other  assistance 

-26  Mont.  76,  55  L.R.A.  640,  91  Am.  St.  be  rendered  to  a  slave  in  a  case  of  ne- 

Rep.  402,  66  Pac.  597.  cessity  which  does  not  admit  of  a  pre- 

In  Ghica.go,  B.  &  Q.  R.  Go.  v.  Bmcard  vious  application  to  the  master,  the  per- 

(1895)   45  Neb.  570,  63  N.  W.  872,  the  son   so   rendering  the   assistance  would 

court  seems  to  have  based  his  decision  probably    be    entitled    to    compensation 

that   the    defendant   company   was   not  from   the  master;    and   the   law  would 

liable  for  more  than  a  judicious  selco-  raise     an     implied     assumpsit    on     the 

tion  of  the  physician  summoned  by  it,  ground    that    the    master    was    legally 

upon  the  conception  that,  as  the  com-  bound  to  make  the  requisite  provision 

'any  had  not  been  guilty  of  any  negli-  for    his    slave."       Dtmhar   v.    WilUams 

"ence   which    contributed    to    the    serv-  (1813)   10  Johns.  249. 
ant's    injury,    the    employment    of    the 
physician  was  voluntary. 
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pliysician  to  treat  the  servant,^  or  that  the  person  representing  him 
in  the  management  of  his  household  had,  without  raising  any  objec- 
tions, allowed  the  doctor,  after  he  had,  in  the  iirst  instance,  been 
called  in  by  a  member  of  the  household,  to  go  on  treating  the  pa- 


2 


tient. 

Those  decisions  seem  to  embody  a  doctrine  somewhat  more  fav- 
orable to  the  medical  attendant  than  that  which  has  been  applied  in 
some  American  cases.  In  one  of  these  it  was  held  that  a  master  is 
not  necessarily  liable,  on  an  implied  assumpsit,  for  medical  attend- 
ance on  a  servant,  even  when  he  himself  has  summoned  the  doctor; 
and  that  in  order  to  warrant  recovery  against  him,  it  must  be  shown 
that  he  made  in  his  own  name  a  request  upon  the  credit  of  which  the 
services  were  rendered,  or  else  that  he  subsequently  did  something 
which  indicates  that  he  expected  to  pay  for  the  services.^  In  an- 
other case  it  was  laid  dovsm  broadly  that  a  railway  company  is  not 
affected  with  such  an  obligation  to  care  for  an  injured  employee 


1  In  a  nisi  prius  case  it  has  been 
lield  that,  if  a  menial  servant  falls  ill, 
and  a  master  calls  in  his  own  medical 
man  to  attend  such  servant,  the  master 
will  not  be  allowed  to  deduct  the  charge 
for  such  medical  attendance  out  of  the 
servant's  wages,  unless  there  is  a  spe- 
cial contract  between  master  and  serv- 
ant that  he  should  do  so.  Sellen  v. 
Xcn-nmn  (1829)  4  Car.  &  P.  80,  per 
Gaselee,  J. 

2  In  a  nisi  prius  case,  it  was  held 
that,  where  the  father  of  a  family  lives 
at  a  distance  from  the  place  at  which 
his  children  are,  and  puts  them  under 
the  protection  of  servants,  the  estab- 
lishment being  visited  at  frequent  in- 
tervals by  his  wife,  who  is  apparently 
intrusted  with  the  general  superintend- 
ence of  the  household,  he  may  properly 
be  found  liable  for  the  fees  of  a  doctor 
called  in  by  one  of  the  servants  to 
-treat  a  wet  nurse  for  an  illness  which 
resulted  from  suckling  one  of  defend- 
ant's children,  where  the  evidence  shows 
that  his  wife  knew  of  the  surgeon's  at- 
tendance and  expressed  no  disapproba- 
tion. The  mere  fact  that  he  afterwards 
sends  his  own  surgeon  will  not,  under 
.'inch  circumstances,  release  him  from 
liability.  Cooper  v.  PMlips  (1831)  f 
Car.  &  P.  581,  per  Taunton,  J. 

On  the  other  hand,  it  was  held,  in  the 
same  case,  that,  where  a  servant,  who 
liad  hurt  her  foot  in  getting  over  a 
gate,  called  in  a  surgeon,  who  was  not 


the  regular  medical  attendant  of  tlie 
family,  without  the  knowledge  of  her 
master  or  mistress,  the  master  was  not 
liable  to  pay  the  surgeon's  bill. 

i  Clark  V.  Waterman  (1835)  7  Vt. 
76,  29  Am.  Dec.  150.  The  circum- 
stances which  were  held  to  import  lia- 
bility on  the  master's  part,  and  the  ex- 
tent to  which  the  court  intended  to  go 
in  imposing  such  liability,  are  shown 
by  the  following  passage  from  the  opin- 
ion :  "The  employment  or  request  to 
attend  upon  the  patient  was  made  and 
often  repeated  by  the  defendant,  in  per- 
son. Complaints  of  the  inefficient  prac- 
tice of  one  of  the  plaintiffs,  and  an  ex- 
change for  the  other,  like  a  man  act- 
ing in  his  own  business,  and  at  last  a 
virtual  admission  that  it  was  his  ex- 
pectation to  pay,  by  calling  for  the  bill 
to  lay  before  the  town,  'to  see  if  they 
would  not  assist  him;'  this  appears  like 
an  original  employment  of  the  defend- 
ant, and  the  plaintiffs'  making  the 
charges  directly  against  him  is  evidence 
that  they  so  understood  it.  If  these 
facts  were  such  as  it  would  have  been 
proper,  in  action  of  assumpsit,  to  have 
left  to  the  jury,  then  they  were  suffi- 
cient for  the  auditors  to  act  upon.  The 
other  circumstances  in  the  case,  that 
the  patient  had  been  brought  up  by  the 
defendant,  and  although  she  had  been 
three  years  out  of  her  time,  yet  con- 
tinued most  of  the  time  in  his  family, 
and  'in  his  employ,  without  contract  or 


0)84  MASTER  AND  SERVANT.  tcnAP.  lxxxvii. 

that  any  person  without  authority  from  the  company  may  render 
the  service  and  compel  payment.  To  bind  the  company  there  must  be 
an  express  and  explicit  request  from  a  person  who  is  empowered  to 
act  for  it.*  It  has  also  been  denied  that  the  mere  fact  that  a  father  re- 
quested a  physician  to  attend  a  child  of  full  age  who  was  sick  at  his. 
house,  but  for  whom  he  was  not  bound  to  provide,  raised  an  implied 
promise  on  the  father's  part  to  pay  the  physician  for  his  services.* 

It  is  manifest  that  if  the  employer  neither  expressly  agreed  be- 
forehand to  pay  for  the  services  in  question,  nor  was  under  any  im- 
plied obligation  to  do  so,  a  promise  of  payment,  made  after  the 
performance  of  the  services,  will  merely  constitute  a  promise  to 
pay  the  debt  of  another  person,  and  as  such  will  be  invalid  under 
the  statute  of  frauds,  unless  it  is  in  writing.* 

That  the  account  offered  by  the  plaintiff  hospital  was  made  out  to 
the  patient,  and  that  she  was  sued  jointly  with  the  employer,  does 
not,  as  a  matter  of  law,  conclusively  prove  that  the  plaintiff'  did  not 
rely  upon  the  implied  promise  of  the  employer  to  pay  the  bill.*' 

The  duration  of  the  responsibility  of  an  employer  who  has  ex- 
pressly promised  to  pay  for  medical  or  surgical  attendance  upon  a 
sick  or  injured  seiTant  is  a  matter  which  depends  upon  the  terms  of 
his  promise  and  the  condition  of  the  servant.'' 

A  railroad  company  which  undertakes  to  care  for  and  treat  one- 

accounting,'  renders  it  not  improbable  For  a  case  in  wliich  the  failure  of  the 
that  he  was  willing  to  render  her  all  defendant  com])any  either  to  disavow 
needful  aid  in  time  of  sickness,  and  knowledge  of  the  despatch  of  the  mes- 
that  his  intention  was  really  such  as  sage  purporting  to  be  sent  from  it,  or 
his  conduct  naturally  indicated.  ...  to  disclaim  the  authority  of  the  per- 
We  do  not  mean  by  this  determination  son  sending  it,  was  held,  in  connection 
to  intimate  that  a  man  who,  by  him-  with  other  evidence,  to  justify  the  con- 
self  or  another,  happens  to  go  for  «  doc-  elusion  that  the  company  had  assumed 
tor  to  attend  a  hired  man,  or  maid,  the  responsibility  for  the  care  of  an  in- 
or  sister,  or  friend  in  his  house,  is  of  jured  servant,  see  General  Hospital  8oc. 
course  liable  to  pay  the  bill.  In  many,  v.  New  Haven  Rendering  Go.  (1907)  79 
and  perhaps  most,  of  these  cases,  the  Conn.  .581,  586,  118  Am.  St.  Rep.  17.3, 
person  going  or  sending  might  be  re-  65  Atl.  1065,  9  Ann.  Cas.  168. 
garded  as  a  mere  medium  of  intelli-  i  liankin,  v.  Beale  (1897)  68  Mo.  App. 
gence  that  a  physician  was  wanted ;  but  325. 

where  the  proof  in  the  case  is  sufficient,        ^  Holmes    v.    McAllister    (1900)     123 

as  we  think  it  was  in  this  case,  to  au-  Mich.  494,  48  L.R.A.  396,  82  N.  W.  220. 
thorize  the  triers  to  find  that  the  de-        6a  Gainesmlle   &  A.   County   Hospital 

fendant  intended,   and   gave  the   plain-  Asso.  v.  Hohhs    (1910)    153  N.  C.  188, 

tiffs  so  to  understand,  that  he  was  him-  69  8.  E.  79. 

self    the    employer,    then    the    original        V  The  effect  of  one  case  is  thus  stated 

credit  was  given  to  him;  then  he  is  lia-  in  the  headnote  written  by  the  court: 

ble  upon  general  principles;  and  it,  not  The  defendant  took  one  of  its  emplov- 

being  the  debt  of  another,  is  not  affect-  ees,  who  had  been  seriously  injured,  to 

ed  by  the  statute  of  frauds."  plaintiff's  hospital,   and   at   its   request 

*  Toledo,  W.  &  W.  R.  Co.  v.  Rodrigues  and   upon   its   promise   to   pay   for   his 

(1868)  47  111.  188,  95  Am.  Dec.  484.  care  and  treatment,  the  plaintiff  accept- 
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of  its  employees  suffering  from  smallpox,  and  negligently  permits 
him  to  escape,  is  liable  to  persons  to  whom  he  communicates  the 
disease  while  he  is  at  liberty.'''' 

h.  Liability  of  employer  where  deductions  from  ivages  -were  made 
to  cover  medical  expenses. — In  some  countries  the  legislatures  have 
explicitly  recognized  and  regulated  the  right  of  employers  to  make  de- 
ductions from  the  wages  of  servants  for  the  purpose  of  furnishing 
them  with  such  medical  attendance  as  they  may  require.'  But,  even 
in  the  absence  of  such  provisions,  the  validity  of  stipulation  between 
the  parties  that  deductions  shall  be  made  for  the  purpose  is  indis- 
putable. Such  stipulations  usually  have  reference  to  the  establish- 
ment and  disposition  of  specific  relief  funds,  in  which  the  contribu- 
tory servants  are  entitled  to  share,  when  they  are  disabled  by  acci- 
dent or  sickness.® 

Under  arrangements  of  this  character  the  employer  may  be  held 
liable  for  any  damages  which  proximately  result  from  his  failure  to 


ed  and  received  him  as  a  patient  for 
an  indefinite  period,  no  lengtli  of  time 
being  mentioned.  Subsequently,  and 
while  the  patient  was  yet  incapable  of 
being  removed  or  discharged  from  the 
hospital  without  great  danger  of  liis 
life  or  health,  the  defendant  gave  notice 
that  thereafter  it  would  not  be  responsi- 
ble for  his  cure  or  treatment.  Held, 
that  defendant  had  no  right  thus  to 
terminate  its  liability;  that,  under  the 
circumstances,  it  was  an  implied  condi- 
tion of  the  contract  that  defendant 
could  only  terminate  it  by  removing  the 
patient,  or  when  he  could  be  dismissed 
by  the  plaintiff  without  serious  danger 
to  his  life  or  health.  In  order  to  relieve 
itself  from  liability  for  care  and  treat- 
ment, furnished  after  the  notice,  on  the 
ground  that  the  patient  had  means  of 
his  own  to  pay  for  it,  the  burden  was 
on  defendant  to  prove  that  he  had 
means  out  of  which  the  plaintiff  could 
and  should  have  collected  its  pay. 
St.  Bamahas  Hospital  v.  Minneapolis 
International  Electric  Co.  (1897)  68 
Minn.  254,  40  L.R.A.  388,  70  N.  W. 
1126. 

As  to  eases  in  which  the  existence  of 
a  special  emergency  is  a  controlling 
factor,  see  §  2004,  post. 

lo.  Missouri,  K.  d  T.  B.  Go.  v.  Wood 
(1902)  95  Tex.  22.3,  56  L.R.A.  592,  93 
Am.  St.  Rep.  834,  66  S.  W.  449. 

8  Deductions  in  respect  to  medicines 
and    medical    attendance    are    excepted 


from  the  operation  of  the  English  truck 
act  1831.     See  §  23,  of  that  act. 

By  the  Nova  Scotia  companies'  doc- 
tors act,  Rev.  State,  1900,  it  is  provided 
tliat,  in  any  case  in  which  an  employer' 
in  any  mine  or  manufacturing  estab- 
lishment makes  a  monthly  deduction 
from  the  wages  of  employees  for  medi- 
cal attendance,  any  employee  may,  by 
writing,  specify  any  practitioner  in  re- 
spect to  whose  services  the  employer 
may  deduct  a  fee  from  the  wages  of 
sucli  employee.  But  the  employer  is 
not  bound  to  recognize  the  specification 
of  any  employee,  unless  at  least  150 
employees  write  in,  specifying  some 
qualified  practitioner  whose  services 
they  desire. 

9  In  Keith  v.  Chicago,  B.  &  Q.  R.  Co.. 
(1908)  82  Neb.  12,  23  L.R.A.  (N.S.) 
352,  130  Am.  St.  Rep.  655,  IIG  N.  W. 
957,  railway  employees  only  were  per- 
mitted to  join  the  relief  department  of 
the  defendant  company,  an  institution 
organized  to  pay  disability  benefits  to- 
members.  The  contract  for  benefits  pro- 
vided that  "the  word  'disability'  shall 
be  held  to  mean  physical  inability  to 
work."  Held,  that  the  words  "physical 
inability  to  work"  meant  inability  to 
perform  such  labor  as  the  injured  mem- 
ber was  engaged  in  at  the  time  of  his 
injury,  or  similar  labor  which  would" 
enable  him  to  earn  wages  equally  as  re- 
munerative. 
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furnish  such  attendance  as  is  contemplated.^*    But  a  servant  to  whom 
the  stipulated  benefits  have  been  refused  is  bound  to  keep  down  the 


10  American  Tin-Plate  Co.  v.  Ouy 
(1900)  25  Ind.  App.  588,  58  N.  E.  738 
(complaint  alleging  that  the  company's 
physician,  although  notified  of  the  in- 
jury, failed  to  give  the  injured  person 
the  necessary  treatment,  held  to  state 
-a  cause  of  action ) . 

Where  every  employee  of  a  railroad 
company  on  a  certain  division,  who 
should  have  been  employed  as  much  as 
four  days  in  a  month,  was  required  by 
the  company  to  contribute  to  the  main- 
tenance and  support  of  a  hospital,  and 
the  employees  making  the  payments  had 
no  voice  in  the  management  or  control 
•of  the  hospital,  except  that  superior  em- 
ployees gave  to  their  subordinates  cer- 
tificates of  admission  when  they  were 
sick  or  injured,  plaintiff,  an  employee 
who  was  injured  after  being  employed 
more  than   four  days,   was   held   to   be 

■  entitled  to  admission  to  the  hospital. 
The  company,  therefore,  was  pro- 
nounced liable  for  injury  resulting  from 
the  refusal  of  his  foreman  to  give  him 
a  certificate  entitling  him  to  trans- 
portation and  entrance  to  the  hospital. 
Illinois  C.  R.  Go.  v.  Gheen  (1902)  112 
Ky.  695,  66  S.  W.  639,  rehearing  denied 
in  112  Ky.  704,  68  S.  W.  1087.  It  was 
laid  down  that,  if  plaintiff  was  entitled 
to  admission  to  the  hospital,  he  was  en- 
titled to  the  skilled  surgical  treatment 
and  accommodations  he  would  have  re- 

■  ceived  there,  and  also  to  board  and 
transportation,  and  that,  if  the  com- 
pany refused  to  furnish  these  things,  it 
was  liable  for  the  cost  thereof. 

In  a  suit  by  an  employee  for  breach 
of  a  contract  by  which,  in  consideration 
of  fees  deducted  monthly  from  his 
wages,  he  was  to  have  free  medical 
treatment  at  a  hospital,  he  was  held  to 
he  entitled  to  damages  for  increased  suf- 
fering due  to  the  refusal  of  defendant's 
foreman  to  telegraph  for  a  free  pass  to 
the  hospital,  inasmuch  as  the  evidence 
showed  that  it  was  the  duty  of  such 
foreman  to  send  such  a  despatch.  Gulf, 
G.  &  8.  F.  R.  Co.  V.  Hwi-ney  (1899)  — 
Tex.  Civ.  App.  — ,  54  S.  W.  791. 

In  an  action  for  breach  of  contract  to 
furnish  a  railroad  employee  medical 
and  hospital  attention,  the  plaintiff  is 

-entitled  to  recover  for  both  physical 
and    mental    suffering.      But    damages 

iresulting  from  the  fact  that,  by  reason 


of  his  lack  of  money  to  pay  his  railway 
fare,  and  the  defendant's  refusal  to 
transport  him,  he  was  compelled  to 
walk  from  the  place  where  he  was  tak- 
en sick  to  his  home,  are  too  remote  to 
be  recovered.  Galveston,  H.  <£  8.  A.  R. 
Co.  V.  RuUo  (1901)  —  Tex.  Civ.  App. 
— ,  65  S.  W.  1126. 

A  servant  who  is  entitled,  under  the 
implied  terms  of  his  contract,  to  be 
transported  free  of  charge  when  he  sus- 
tained an  injury,  to  the  employer's  hos- 
pital, and  is  not  promptly  furnished 
with  transportation,  is  bound,  if  he  has 
enough  money  in  his  possession,  to  ex- 
pend it  in  reaching  the  hospital  without 
delay,  and  thus  avoid  aggravating  the 
effects  of  his  injury.  If  he  fails  to  do 
so,  he  cannot  recover  damages  in  re- 
spect of  the  pain  and  suffering  caused 
by  the  delay  of  the  employer  in  per- 
forming his  obligation.  St.  Louis 
Southivestern  R.  Go.  v.  Reagan  (1906) 
79  Ark.  484,  7  L.R.A.(N.S.)  997,  96  S. 
W.  168.  The  court  said:  "When  a  party 
has  the  money  with  which  to  purchase  a 
ticket,  the  natural  and  ordinary  dam- 
ages which  would  result  from  a  breach 
of  a  contract  to  give  him  free  transpor- 
tation would  be  the  price  of  the  trans- 
portation agreed  to  be  furnished.  If 
plaintiff  in  this  case  had  the  money 
with  which  to  have  purchased  a  ticket, 
we  see  no  reason  why  he  should  be'  al- 
lowed to  recover  damages  for  failing 
to  furnish  a  ticket,  beyond  the  price 
of  the  ticket.  For  if,  having  the  money 
to  buy  a  ticket,  he  voluntarily  exposed 
himself  to  this  additional  pain  and  suf- 
fering rather  than  pay  the  price  of  a 
ticket,  his  suffering  caused  by  the  delay 
is  as  much  due  to  his  own  inaction  as 
to  that  of  the  defendant,  and  he  ought 
not  to  be  allowed  to  hold  the  defendant 
liable  for  pain  and  suffering  that  he 
could  have  avoided  by  such  a  slight  ex- 
penditure on  his  part." 

In  Harding  v.  Ostrander  R.  &  Timber 
Go.  (1911)  64  Wash.  224,  116  Pae.  635, 
the  following  extract  from  the  opinion 
sufficiently  states  the  facts  and  the  law: 
■'It  is  alleged  that  a  hospital  fee  was 
exacted  and  withheld;  that  the  appel- 
lant was  prostrated;  that  the  respond- 
ent had  a  logging  road  with  engines  and 
equipment  at  hand  for  conveying  the 
appellant  to  the  hospital;  that  it  know- 


§  2000]                                   MEDICAL  ATTENDANCE.  6187 

damages  as  far  as  possible,  and  to  this  end  should  engage  a  doctor. 
For  the  expense  so  incurred  the  employer  will  be  liable.^^ 

Speaking  generally,  an  employer  who  is  administering  a  relief 
fund  cannot  be  held  liable  for  the  fees  of  a  physician  engaged  by  a 
servant  without  his  consent.^*  Nor  can  a  doctor  who  is  merely  sum- 
moned in  an  emergency  (see  §  2004,  post).,  and  not  regularly  re- 
tained, recover  for  any  services  rendered  after  he  is  notified  that  his 
assistance  is  no  longer  needed.*' 

ingly   left   him   lying   prostrated   for   a  In  Missouri,  K.  d  T.  R.  Co.  v.  Graves 

period  of  twenty-four  hovirs;   and  that  (1909)  57  Tex.  Civ.  App.  395,  122  S.  W. 

his  pain  and  suffering  were  augmented  458,   it  was  held  that  although  a  rail- 

and   his  damages  otherwise   aggravated  road  company  did  not  take  an  injured 

thereby.     The  rule  of  an  implied  liabil-  employee    to    its    nearest    surgeon    for 

ity  to  furnish  free  transportation  to  a  twelve  hours  after  the  accident,  yet  it  is 

hospital,   when   hospital   fees  are  with-  not  liable  if  a  competent  physician  and 

lield  from  the  wages   of   the  employee,  surgeon  gave  him  prompt  and  efficient 

has    usually    been    applied    to    common  aid  at  the  place  of  injury, 

carriers.     But  we  think  .the  same  obli-  n  Illinois  G.  B.  Go.  v.  Gheen   ( 1902 ) 

gation    arises    from    the    facts    alleged  112   Ky.  695,   66   S.  W.   639,   rehearing 

here."  denied  in  112  Ky.  704,  68  S.  W.  1087. 

In  a  Quebec  ease  it  was  held  that  In  Jaclcson  v.  Pacific  Goast  Condensed 
-where  it  is  established  that  a,  physician  Milk  Co.  (1912)  —  Or.  — ,  37  L.R.A. 
engaged  by  an  employer,  upon  a  salary  (N.S.)  757,  120  Pae.  1,  it  was  held  that 
provided  by  means  of  deduction  from  an  employer  who,  under  his  contract 
the  wages  of  the  employees,  for  the  pur-  with  an  employee,  retains  a  portion  of 
pose  of  affording  medical  care  and  at-  his  wages  for  a  hospital  fund,  the  con- 
tendance  to  the  employees,  was  not  a  tract  making  him  a  member  of  the  hos- 
lieensed  medical  practitioner,  the  em-  pital  association,  membership  in  which 
ployer  is  liable  for  damages  sustained  entitles  him  to  medical  attention  when 
■through  the  fault  of  the  physician,  un-  injured,  is  liable  for  the  expense  of 
less  he  produces  evidence  to  show  that  such  attention  when  the  employee  is 
the  engagement  was  made  through  error  injured  in  his  service;  and  that  an  em- 
and  without  fault  attributable  to  him.  ployee  who,  under  his  contract  of  em- 
North  Shore  Power  &  Nav.  Go.  v.  Wal-  ployment,  is  entitled  to  medical  atten- 
ds (1911)  Rap.  Jud.  Quebec  20  B.  E.  tion  from  his  employer  in  case  of  injury, 
506.  may    employ    a.    phjsician    at    his    em- 

An  arrangement  whereby  the  employ-  ployer's  expense,  if  the  employer  has 
«r  retains  a  certain  portion  of  the  no  hospital  service,  and  does  nothing 
wages,  with  the  understanding  that  the  towards  furnishing  needed  attention 
employee  when  sick  or  injured  shall  be  after  receiving  notice  that  the  employee 
entitled  to  hospital  benefits  at  the  em-  has  been  injured  and  needs  treatment, 
ployer's  expense,  implies,  in  the  absence  18  Struthers  v.  Canadian  Copper  Go. 
of  an  understanding  to  the  contrary,  (1903)  6  Ont.  L.  Rep.  374. 
-thfe  continuance  of  the  benefits  while  the  13  Florida  Soutlu^n  R.  Go.  v.  Steen 
sickness  or  injury  requires  it;  and  the  (1903)  45  Fla.  313,  34  So.  571.  In 
employee  is  not  bound  by  a  rule,  sub-  that  case  a  hospital  department  sup- 
sequently  adopted,  of  which  he  had  no  ported  in  part  by  the  contributions  of 
notice,  to  the  effect  that  treatment  shall  the  employees  of  each  of  several  rail- 
continue  as  long  as  the  attendant  or  road  companies  had  been  formed  as  an 
chief  surgeon  deems  it  necessary,  and  appendage  to  each  company.  Held,  that 
that  benefits  will  not  be  given  for  in-  the  fees  of  a  physician  retained  by  one 
juries  received  in  a  fight.  Soanlon  v.  of  the  companies  to  attend  upon  a  serv- 
G-alveston,  H.  d  8.  A.  R.  Go.  (1905)  —  ant  were  recoverable  from  that  com- 
Tex.  Civ.  App.  — ,  86  S.  W.  930  ( action  pany,  and  not  from  the  association, 
for  damages ) . 
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The  contract  between  the  employer  and  employee  does  not  enure 
to  the  benefit  of  a  physician  employed  by  the  servant.** 

In  one  case  it  was  held  that,  under  a  contract  to  treat  an  employee 
in  its  hospital,  a  mining  company  was  not  bound  to  provide  a  special- 
ist at  the  hospital.'^ 

The  mere  retention,  by  the  employer,  of  a  part  of  the  servant's 
wages  for  the  support  of  a  hospital  for  the  use  of  the  employees,  does 
not  impose  upon  the  employer  the  absolute  duty  to  furnish  each  con- 
tributor all  the  medical  or  surgical  attendance  he  may  need  or  re- 
quire, whether  the  fund  provided  is  sufficient  or  not,  as  the  only  lia- 
bility assumed  in  collecting  the  fund  is  to  expend  it  for  the  purpose 
for  which  it  is  given. *^ 

As  to  the  extent  of  the  liability  of  an  employer  for  the  negligence 
of  the- physicians  and  surgeons  whom  he  engages  for  his  relief  depart- 
ment upon  the  right  of  an  injured  servant  to  recover  damages,  see 
§  2005,  post. 


14  Thomas  Mfg.  Co.  v.  Prather  ( 1898 ) 
ar,  Ark.  27,  44  S.  W.  218.  It  is  inti- 
mated, liowever,  that  the  injured  serv- 
ant might  be  entitled  to  recover  the 
amount  paid  for  medical  attendance. 
The  court  said:  "Moreover,  the  contract 
liere  was  'to  furnish  medical  attend- 
ance,' not  to  pay  the  wages  or  for  the 
services  of  a  physician  whom  Brown 
might  employ.  According  to  the  ex- 
press terms  of  the  contract,  the  com- 
pany did  not  surrender  to  Brown  the 
right  to  bind  it  by  a  contract  he  might 
make  witli  a  physician,  or  constitute 
him  its  agent  to  employ  a  physician, 
and  hence  the  company  is  not  bound, 
according  to  the  written  contract,  for 
the  services  of  a  physician  whom  Brown 
employed.  But  the  court  found  'that 
this  employment  of  plaintiff  as  physi- 
cian was  known  to  defendant  company, 
and  by  it,  through  its  officers,  fully  ap- 
proved.' This  might  be  sufficient,  in  a 
suit  brouglit  by  Brown  against  the 
company,  to  recover  of  it  the  sum  which 
he  had  paid  his  physician,  to  estop  the 
company  from  denying  that  it  had 
waived  its  right  to  furnish  its  own 
physician,  provided  the  company  knew 
that  the  physician  was  called  by  Brown 
in  reliance  upon  his  contract  for  it  'to 
furnish  him  medical  attendance.'  But 
this  finding  cannot  avail  appellee,  for 
I'.e  is  suing  upon  an  express  written 
contract,  which,  as  we  have  seen,  was 
not  for  his  benefit" 


A  dissenting  opinion  in  the  above 
case  took  the  view  that  the  contract  of 
employment,  which  recited  that  the  em- 
ployer was  insured  against  accidents  re- 
sulting in  bodily  injury  or  death  of  the 
employees,  and  that  he  would  pay  cer- 
tain sums  in  case  of  bodily  injury  and 
furnish  medical  attendance,  was  a  con- 
tract to  create  a  fund  for  the  benefit 
of  a  third  person,  in  consideration  of 
services  to  be  performed  by  him  in  tljfr 
future;  and  that  the  servant  was  not 
the  beneficiary  contemplated,  for  he  was 
one  of  the  original  parties  who  had  en- 
gaged to  raise  the  fund,  and  was  iu' 
fact  the  only  contributor  to  that  fund, 
and  that,  therefore,  the  physician  who- 
rendered  the  medical  assistance  was  the 
beneficiary,  and  should  be  entitled  to 
recover  from  the  employer  for  services 
rendered  in  caring  for  the  injured  serv- 
ant. 

I5.¥i7/er  v.  Cam^  Bird  (1909)  46- 
Colo.  .509,  105  Pac.  1105  (mining  com- 
pany held  not  liable  for  expenses  of 
employee  going  from  its  hospital  to  a 
distant  city  to  consult  specialist,  al- 
though he  went  on  advice  of  physician 
at  the  hospital). 

16  Miller  v.  Beaver  Hill  Coal  Co^ 
(1906)  48  Or.  136,  85  Pac.  502.  In 
this  case  there  was  in  fact  no  contract; 
proved. 
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As  to  the  effect  of  the  acceptance  of  the  benefits  of  a  relief  depart- 
ment upon  the  right  of  an  injured  servant  to  recover  damages,  see 
■chapter  lxxxiii.,  ante. 

2001.  Power  of  employing  corporations  to  defray  the  medical  ex- 
penses of  their  injured  servants.— In  cases  where  the  employer  is  an 
individual,  sui  jui  is  and  competent  to  enter  into  a  valid  contract  of 
hiring,  there  is  obviously  no  possible  ground  upon  which  his  right  to 
defray  the  medical  expenses  of  his  servant  can  be  disputed.  But  the 
question  whether  a  corporation,  an  artificial  legal  entity,  organized  and 
subsisting  for  certain  definite  objects,  should  be  regarded  as  having  an 
implied  power  to  devote  its  funds  to  such  a  purpose,  is  less  simple. 

In  England  this  question  has  not  been  directly  determined.  But  in 
several  cases  the  doctrine  has  been  recognized  that,  under  some  cir- 
cumstances, certain  agents  of  railway  companies  are  invested  with 
an  implied  authority  to  bind  their  principals  by  contracts  for  medical 
attendance  on  injured  servants ;  ^  and  as  the  plea  that  this  use  of  the 
corporate  property  was  entirely  ultra  vires  was  not  put  forward,  it 
may  be  assumed  that  an  expenditure  of  money  for  this  purpose  is  re- 
garded as  being  within  the  general  powers  of  such  companies. 

In  the  United  States,  as  will  presently  be  shown,  numerous  de- 
cisions have  been  rendered  which  would  justify  a  similar  assumption 
for  similar  reasons.  But  the  legality  of  such  expenditures  of  money 
has  also  been  categorically  afiirmed  in  cases  in  which  it  has  been  held 
that  an  express  provision  in  the  charter  of  a  railway  company  is  not 
necessary  to  entitle  it  to  incur  expenses  for  medical  attendance  on  its 
injured  servants.^    This  implication  is  declared  to  be  justified  by  the 

1  Walker    v.    Great    Western    R.    Co.    was  ultra  vires  was  not  determined  by 

(1867)  L.  R.  2  Exch.  228  (see  g  2003,  the  court,  as  it  was  a  foreign  corpora- 
note  3,  post)  ;  Larifrnn  v.  Great  Western  tion,  and  the  record  did  not  show  what 
R.  Go.  (1874)  30  L.  T.  N.  S.  173  (see  its  powers  were.  But  tlie  court  would 
^  2004,  note  1,  post).  apparently    have     followed     the     above 

2  Toledo,  W.  A  W.  R.  Go.  v.  Rodrigucs  cases  if  the  point  had  been  directly  iu- 

(1868)  47   111.   188,   95  Am.  Dec.   484;    volved. 

Toledo,    W.    &    W.    R.    Go.    v.    Prince  In  one  case  the  somewhat  restricted 

(186!!)    50  111.  26;   State  ex  rel.  Sheets  rule  was  propounded  that  the  employ- 

V.    Pitt.9burg,    C.    C.    &    St.    L.    R.    Go.  ment  of  a  surgeon  by  a  railway  com- 

(1903)    68  Ohio   St.   9,   64   L.R.A.   405,  pany  in  advance,  to  render  his  services 

96  Am.  St.  Rep.  6.35,  67  N.  E.  93;  Maine  to  employees   in   case  of  injury   in  the 

V.  Ghicago,  B.  &  Q.  R.  Co.    (1899)    109  course    of    their    employment,    without 

Iowa.  260,  70  N.  W.  630,  80  N.  W.  315;  salary  or  compensation  other  than  the 

Vickers    v.    Chicago,    B.    £    Q.    R.    Co.  value  of  his  services  actually  rendered, 

(1885)    71  Fed.  139.  is  not  ultra  vires.    Bedford  Belt  R.  Co. 

In     Atlantic    Coast    Line    R.    Co.    v.  v.  McDonald    (1896)    17  Ind.  App.  492, 

Beazlev   (1907)   54  Fla.  311,  45  So.  761,  60   Am.    St.   Rep.   172,   46   N.   E.    1022. 

the    question    whether    the    defendant's  But  it  can  scarcely  be  supposed  that  the 

contract    guarantying    the    payment    of  court  intended  to  suggest  that  there  is, 

the    e.Kpeiises    of    its    relief    department  as  regards  the  extent  of  a  railway  com- 
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consideration  that  "humanity,  however,  imposes  upon  the  company 
engaged  in  such  hazardous  business  a  moral  obligation,  when  a  per- 
son in  its  employment,  without  fault  on  his  part,  is  injured  while 
rendering  service,  to  provide  such  assistance  as  may  be  necessary  to 
prevent  loss  of  life,  or  irreparable  injury.  This  much  is  demanded 
by  humanity,  fair  dealing,  and  the  conservation  of  the  interests  of 
the  company."  '  An  additional  reason  for  assuming  the  existence  of 
such  a  power  has  been  found  in  the  fact  that  the  financial  interests  of 
the  company  may  often  be  subserved  by  defraying  the  medical  ex- 
penses of  an  employee.*    It  has  also  been  held  that  a  want  of  power 


pany's  powers,  a  distinction  between 
eases  where  a  medical  man  is  employed 
before  the  need  for  his  services  arises, 
and  those  in  which  he  is  engaged  after 
an  accident.  In  fact,  it  quoted  with  ap- 
proval the  following  passage  in  Thomp- 
son on  Corporations :  "An  implied  power 
will  be  ascribed  to  any  corporation  em- 
ploying labor,  to  incur  expense  on  ac- 
count of  injuries  received  by  its  em- 
ployees in  the  line  of  their  employment, 
in  the  absence  of  any  express  statutory 
grant  of  such  power." 

8  Sevier  v.  Birmingham,  8.  &  T.  River 
R.  Co.  (1890)  92  Ala.  258,  9  So.  405. 
The  precise  effect  which  is  here  attri- 
buted to  the  two  elements  here  specified 
is  somewhat  obscure.  If  the  court  in- 
tended to  suggest  that  the  "interests" 
of  the  company  require  "fair  dealing" 
and  "humanity,"  the  standpoint  is  not  a 
very  lofty  one. 

The  conception  that  the  implied  pow- 
er of  a  railway  company  in  this  regard 
rests  upon  the  existence  of  a  moral  ob- 
ligation is  also  adverted  to  in  a  case, 
already  cited,  where  it  was  laid  down 
that,  in  order  to  bind  a  railway  com- 
pany, "there  should  at  least  be  a  re- 
quest to  perform  the  service.  It  is  not 
such  a  duty  resting  on  the  company 
that  any  person,  Without  authority 
from  the  company,  may  render  the  serv- 
ice and  compel  payment.  The  request 
should  be  .  .  .  explicit,  and  from  a 
person  who  is  empowered  to  act  for  the 
company."  Toledo,  W.  &  W.  if.  Co.  v. 
Rodrigues  (1868)  47  111.  188,  95  Am. 
Dee.  484.  The  fact  that  an  employee 
has  been  disabled  while  in  the  employ  of 
a  railroad  company,  and  in  the  dis- 
charge of  his  hazardous  duties,  was 
there  held  to  be  a  sufficient  considera- 
tion to  support  a  promise  by  its  author- 
ized agent  to  pay  for  the  nursing  and 


medical  attendance  necessary  to  his. 
cure. 

*  In  Atlantic  d  P.  R.  Go.  v.  Reisner 
(1877)  18  Kan.  458,  the  court  said: 
"It  is  not  unfrequent  for  railroad  com- 
panies and  other  corporations  to  fur- 
nish board  and  medical  attendance  to 
employees  disabled  in  the  service  of 
such  companies,  even  wlion  the  inju- 
ries are  not  the  result  of  the  negligence 
of  the  corporation.  Such  action,  wheth- 
er resulting  from  humane  or  selfish  mo- 
tives, is  certainly  to  be  commended; 
and  no  court  would  hold  the  contract  of 
a  railroad  company,  duly  entered  into 
for  such  an  object,  as  ultra  vires,  and 
incapable  of  being  enforced." 

In  the  latter  case  of  Union  P.  R.  Go. 
V.  Beatty  (1886)  35  Kan.  265,  57  Am. 
Rep.  160,  10  Pac.  845,  the  same  court 
reasoned  as  follows:  "There  is  no  legal 
obligation  resting  upon  the  company  to 
provide  medical  or  surgical  care  for 
those  who  have  been  injured  in  its  serv- 
ice, but  the  grounds  upon  which  the  au- 
thority of  the  superintendent  to  make 
such  contracts  is  inferred  is  that  it  is 
a  reasonable  thing  for  the  company  to 
provide  for  the  care  and  cure  of  per- 
sons who  are  engaged  in  the  hazardous 
employment  of  railroading.  This  risk 
is  incurred  by  them  while  they  are  de- 
voting their  energies  and  labor  to  pro- 
mote the  interest  of  the  company,  and 
they  are  generally  dependent  upon  the 
daily  labor  thus  given  for  the  support 
of  themselves  and  families.  Again, 
they  are  skilled  in  the  particular  branch 
of  the  service  in  which  they  are  en- 
gaged, and  their  injury,  to  some  extent,, 
interferes  with  the  business  of  the  com- 
pany, and  retards  the  operation  of  the 
road.  The  company  is  therefore  inter- 
ested in  the  speedy  cure  of  emplovees 
who   have   been    disabled,    and   in   their 
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cannot  be  predicated,  as  regards  railway  companies,  on  the  grouni 
that  a  beneficial  association,  conducted  on  the  usual  footing  of  a  re- 
lief department,  is  an  insurance  company.* 

The  gi'ounds  upon  which  the  implied  power  of  a  railway  company 
to  defray  the  medical  expenses  of  its  servants  has,  in  the  cases  so  far 
cited,  been  assumed  to  rest,  are  manifestly  inapplicable  where  it  is  a 
question  of  the  legality  of  its  undertaking  for  profit  the  business  of 
furnishing  and  operating  hospitals  and  supplying  medical  attendance 
to  its  servants.  Such  a  business  is  undoubtedly  beyond  its  chartered 
powers.® 

That  a  mining  company  also  has  the  same  implied  power  to  in- 
cur expenses  for  medical  attendance  would  also  seem  to  be  clear  from, 
the  same  reasoning  as  supports  such  power  in  railroads.' 


early  resumption  of  the  duties  for 
which  they  have  been  specially  trained." 

In  Beck  v.  PennsyliMnia  R.  Co. 
(1899)  63  N.  J.  L.  232,  76  Am.  St.  Rep. 
211,  43  Atl.  908,  the  court  stated  its 
position  in  the  following  words:  "A 
contract  by  which  an  employee  permits 
such  an  employer  to  create  a  fund  in 
part  out  of  his  wages,  supplemented  by 
a  contribution  by  the  employer  when 
necessary,  out  of  which  relief  for  sick 
and  injured  employees  is  provided,  and 
by  which  the  employer  undertakes  to 
manage  the  fund  and  furnish  the 
agreed-on  relief,  is,  in  my  judgment, 
within  the  implied  powers  of  the  em- 
ployer, if  a  corporation.  On  the  part 
of  the  employer,  such  a  scheme  may  be 
deemed  likely  to  increase  the  efficiency 
of  the  force  it  employs,  and  on  the 
part  of  the  employee  it  may  tend  to  re- 
lieve from  anxiety  as  to  support  if  in- 
jured by  any  of  the  many  dangers  to 
which  he  is  daily  and  hourly  exposed. 
As  incidental  to  the  contract  of  em- 
ployment and  compensation,  therefore, 
it  is  not  ultra  vires." 

Similarly,  in  Harrison  v.  Aldbam-a 
Midland  R.  Co.  (1906)  144  Ala.  246,  4 
So.  394,  6  Ann.  Cas.  804,  it  was  ob- 
served: "We  have  been  pointed  to  noth- 
ing in  the  charters  of  either  of  the  com- 
panies which  would  prevent  them  from 
establishing  such  a  relief  hospital.  The 
primary  object  of  a  railroad  company 
is  to  build,  equip,  and  operate  its  line 
for  the  transportation  of  freight  and 
passengers.  In  doing  so,  a  vast  number 
of  employees  are  employed,  all  of  whom, 
while  in  service  on  the  line,  are  sub- 
ject to  dangers  in  multiplied  forms,  and 


to  physical  injuries,  for  which  the  com- 
panies are  subjected  to  liabilities,  and 
the  injured  often  to  irreparable  loss. 
Any  device  or  improvement  which  pre- 
vents, or  is  intended  to  prevent,  these- 
evils,  is  incident  to  the  due  exercise  of 
their  powers,  and  clearly  within  tlii; 
scope  of  their  organization." 

See  also  the  Alabama  case  cited  in. 
the   preceding   note. 

The  clement  of  "interest"  is  viewed 
from  a  different  standpoint  in  the  cases 
cited  in  §  2004,  note  3. 

5  State  ex  rel.  Slieets  v.  Pittsburg,  C. 
C.  &  St.  L.  R.  Go.  (1903)  68  Ohio  St.. 
9,  04  L.R.A.  405,  96  Am.  St.  Rep.  (i:ir>. 
67  N.  E.  93.  For  other  cases  in  which, 
for  other  purposes,  such  departments 
were  held  not  to  be  insurance  compan- 
ies, see  Harrison  v.  Alaiama  Midland' 
R.  Co.  (1906)  144  Ala.  246,  40  So.  394, 
6  Ann.  Cas.  804;  Donald  v.  Chicago,  B. 
&  Q.  R.  Go.  (1895)  93  Iowa,  284,  33 
L.R.A.  492,  61  N.  W.  971;  Johnson  v. 
Philadelphia  d  R.  R.  Co.  (1894)  163 
Pa.    127,   29   Atl.   854. 

The  general  rule  is  that  a  beneficial 
association  formed  with  the  view  of" 
accumulating  a  fund  which  is  to  be 
used  exclusively  in  granting  relief  to- 
its  members  is  not  an  insurance  com- 
pany. Com.  V.  EqvAtahle  Benr^rinl 
Asso.  (1890)  137  Pa.  412,  18  Atl.  1112; 
Northtcestern  Masonic  Aid  Asso.  y. 
Jones  (1893)  1.54  Pa.  99,  35  Am.  St. 
Rep.  810,  26  Atl.  253. 

6  Union  P.  R.  Go.  v.  Artist  (1894)  2:! 
L.R.A.  581,  9  C.  C.  A.  14,  19  U.  S.  App. 
612.  60  Fed.  365,  per  Sanborn,  J.,  ar- 
guendo. 

1  Gibson  v.   O'Gara   Goal   Co.    (1909)- 
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And  it  has  been  held  that  a  manufacturing  corporation  has  the 
same  implied  power.' 

2002.  Obligation  of  individual  employers  under  contracts  made  by 
their  agents  for  medical  attendance  upon  servants. — a.  In  cases  where 
no  emergency  is  involved. — On  principle,  there  appears  to  be  no  ade- 
quate reason  why  the  extent  of  the  poAvers  which,  in  the  absence  of 
the  element  of  a  special  emergency,  the  general  manager  of  the  busi- 
ness of  an  individual  may  be  presvimed  to  possess  in  respect  of  bind- 
ing his  employer  by  a  contract  to  pay  for  medical  services  rendered 
to  his  subordinates,  should  not  be  determined  upon  jjrecisely  the  same 
footing  as  the  powers  of  a  similar  functionary  under  a  corporation. 
But  the  decisions  which  bear  upon  the  subject  reflect  a  doctrine  which 
is  distinctly  less  favorable  to  the  party  claiming  compensation  for 
such  services  than  that  which  is  indicated  by  the  cases  cited  in  the 
next  section.  The  accepted  doctrine  seems  to  be  that  the  authority 
of  a  general  manager  to  make  a  contract  in  his  employer's  behalf  can- 
not be  predicated  from  the  mere  fact  of  his  holding  the  position  of 
general  manager,  but  must  be  established  by  direct  evidence.* 


151  111.  App.  424.  The  court  said: 
"What  its  chartered  powers  are,  is  not 
in  proof.  Assuming,  however,  that  no 
such  explicit  powers  were  given  it  by 
its  charter,  it  would  be  going  very  far 
to  hold  that  a  corporation  for  the  pur- 
pose of  mining  coal  simply,  would  not 
have  the  right  and  power  to  choose  and 
hire  a  physician  to  treat  men  injured 
in  its  employ.  It  is  most  certainly  lia- 
ble to  the  employees  for  necessary 
physician's  bill  in  an  action  for  an  in- 
jury caused  by  the  negligence  of  the 
company.  If,  then,  it  is  liable  in  such 
cases  for  such  bills,  it  certainly  will  not 
be  contended  that  in  such  cases  it  can- 
not bind  itself  for  such  services  to  a. 
physician  of  its  own  selection,  when  the 
employee  being  treated  accepts  such 
treatment.  We  think  such  a  contract 
■would  be  within  its  implied  powers.  If 
so,  the  duty  to  determine  when  and  in 
-what  cases  it  would  be  liable  for  the 
physician's  bill  would  rest  on  the  coal 
eompan}%  and  not  on  the  physician ;  and 
for  any  employment  of  a  physician  by  it 
to  treat  its  injured  employees  the  com- 
pany would  be  liable  to  the  physician, 
although  it  might  afterwards  appear 
that  the  employee  was  not  injured  by 
-the  coal  company's  negligence.  Our  su- 
preme court,  however,  has  decided  that 
'Corporations  may  incur  such  a  liability 


although  their  charters  may  not  in 
terms  authorize  it,  and  further  discus- 
sion is  unnecessary." 

8  Wcinsherg  v.  Ht.  Louifs  ('urdage  Co. 
(1909)  135  Mo.  App.  553,  116  S.  W. 
461. 

1  In  Harris  v.  Fitzgerald  (1902)  75 
Conn,  72,  52  Atl.  315,  an  action  against 
a  railroad  contractor  for  medical  serv- 
ices rendered  to  one  of  his  laborers,  un- 
der an  alleged  request  from  one  of  his 
sons,  who  was  superintendent  and  gen- 
eral manager,  the  defendant  testified 
that  the  duties  of  the  employee  were 
exclusively  to  make  estimates  for  con- 
tracts, and  to  see  that  the  work  con- 
tracted for  was  carried  on  diligently  and 
properly.  Held,  that  the  jury  had  been 
erroneously  instructed  that  it  was  for 
them  to  determine  whether  the  son, 
from  the  general  scope  of  his  employ- 
ment, was  authorized  to  employ  plain- 
tiflf,  and  that  they  should  have  been 
told  that,  if  they  believed  defendant, 
then  the  son  had  no  such  implied  au- 
thority. 

In  Malone  v.  Robinson  (1893)  — 
iliss.  — ,  12  So.  709,  it  was  held  that, 
in  the  absence  of  proof  that  the  mana- 
ger of  a  plantation  had  received  specific 
authority  to  make  contracts  for  medical 
services  to  the  workmen  under  him,  the 
owner   of  the   plantation   could   not   be 
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The  same  rule  is  clearly  applicable  in  the  case  of  employees  of  a 
Tank  inferior  to  that  of  general  manager.* 

i.  In  cases  ivhere  an  emergency  is  involved. — The  theory  that  the 
powers  of  agents  of  individual  employers  in  respect  to  providing 
medical  attendance  for  injured  servants  are  enlarged  whenever  a 
pressing  emergency  arises  was  rejected  in  the  only  relevant  decision 
which  the  present  writer  has  been  able  to  find.'  The  circumstance 
that  the  employer  was  an  individual  was,  however,  not  a  differentiat- 
ing element  in  the  case.  The  position  of  the  court  was,  that  the  rule 
regarding  the  liability  of  employers  for  the  remuneration  of  doctors 
summoned  in  an  emergency  by  one  of  their  superior  employees  is  ap- 
plicable only  to  those  occupations  which  subject  servants  to  unusual 
hazard.  The  opinion  was  expressed  that,  in  the  absence  of  specific 
evidence,  it  could  not  be  presumed  that  work  in  a  laundry  was  an 
occupation  of  this  description. 

2003.  Binding  effect  of  contracts  made  in  behalf  of  corporations, 
'ftuestion  considered  apart  from  the  element  of  a  special  emergency. — 
a.  Contracts  mude  by  managing  official  of  railway  com.panies. — It  is 
unnecessary  to  cite  authorities  to  show  that,  if  the  general  power  to 
defray  the  medical  expenses  of  a  servant  is  conceded  to  belong  to  any 
given  company,  the  validity  of  a  contract  which  involves  the  exercise 
of  that  power  cannot  be  questioned  if  it  has  been  made  in  due  form 

lielfl   liable  for  such  services,   although  a    contractor   was    authorized   to   make 

lie  had  in  some  instances  furnished  med-  the  given  contract. 

ical    attendance   for   the   hands   on   the        S  Holmes    v.    McAllister    (1900)     123 

plantation,  and  saw  the  physician  while  Mich.  493,  48  L.R.A.  396,  82  N.  W.  220. 

rendering    such    services,    and    did    not  The  court  argued  thus:   "An  employee 

object.     It  is  submitted  that,  under  the  in   a  bank,   store,   or   shop,   or  upon   a 

circumstances  shown,  there  was  at  least  farm,  may  become  suddenly  very  ill,  or 

a   question   for   the   jury,   whether   the  in  some  way  seriously  injured,  so  that 

manager  had  ostensible  authority  to  en-  some  foreman  or  other  employee  might 

gage  a  physician.  properly    deem    immediate   medical    at- 

A  verdict  finding  that  one  who  was  tendance  necessary,  and,  in  the  absence 

the  general   manager   of   a   bakery   and  of  the  employer    summon   a  physician, 

operated  its  plant,  and  on  occasions  pre-  I^  the  employer  liable?   We  are  cited  to 

vious   to   the  one   in   question  had   em-    ""  /if  ^"*,y  ,7'^"'^    '°    ^°''^'-      "    ^' 
viuuo    uu    1,  c       V.   lii   4  ii,     •     J    J.      doubtful     whether    such     an     employer 

ployed    physicians     was    authorized    to    ^^^,^  ^^  ^5^^,^   .^  ^^^  ^j^^^lj  ^^^^  ^^^ 

hind   the   corporation   for   services   ren-  ^^^  physician  to  attend  one  of  his  em- 

dered  by  a  physician  to  an  employee,  in-  ^i^yecL      It   is   unnecessary   upon   this 

jurcd  while  engaged  in  its  employ,  was  ^^^-^^  ^^  express  an  opinion.    We  do  not, 

upheld  in  Freeman  v.  J-unge  Baking  Go.  however,  hesitate  to  hold  that  in  those 

(1907)    126   Mo.   App.   124,   103   S.   W.  avocations  of  life  unaccompanied  by  dan- 

565.  gers,  an  employer  is  not  liable  for  the 

Sin   Harris  v.   Fitzgerald    (1902)    75  services  of  a  physician  summoned  by  his 

Conn.  72,  52  Atl.  315,  it  was  held  to  be  manager  or  foreman  or  other  servant  to 

error  to  leave  it  to  the  jury  to  determine  attend  an  employee  in  a  case  of  sudden 

whether    one   who   was   performing   the  illness  or  injury,  whatever  his  moral  ob- 

duties  of  bookkeeper  and  timekeeper  of  ligation  may  be." 

M.  &  S.  Vol.  v.— 388. 
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by  its  directors,  acting  in  their  official  capacity.  It  is  also  clear  that 
a  company  having  such  a  general  power  is  bound  by  any  contract  re- 
lating to  the  medical  care  of  a  servant,  vs^hich  is  made  by  an  agent  em- 
ployed to  supervise  a  department  which  is  constituted  for  the  very 
purpose  of  attending  to  such  matters,  and  is  not  so  improper  and  un- 
reasonable, that  it  manifestly  transcends  the  limits  of  any  authority 
which  can  fairly  be  imputed  to  him.* 

But  the  extent  to  which  such  a  contract  should  be  deemed  obliga- 
tory when  entered  into  by  an  agent  whose  ostensible  functions  are 
primarily  concerned  with  the  operation  of  the  road,  or  with  the  con- 
duct of  other  portions  of  the  company's  commercial  or  financial  af- 
fairs, is  less  easily  determined.  It  seems  permissible  to  lay  it  down 
that,  if  any  class  of  agents  to  whom  this  description  is  applicable  is 
to  be  regarded  as  possessing  an  implied  power  to  provide  medical  at- 
tendance for  servants,  the  power  must  necessarily  be  lodged  in  all 
agents  who  wield  a  large  discretionary  authority  as  respects  the  man- 
ner in  which  the  whole  business  of  the  company,  or  an  extensive  de- 
partment thereof,  shall  be  carried  on  from  day  to  day.  It  is  appar- 
ently with  reference  to  some  such  assumed  principle  as  this  that  the 
courts  have  declared  the  company  to  be  liable  for  the  value  of  medical 
services  rendered  at  the  request  of  its  president,  vice  president,  secre- 

1  An  employee  who  is  managing  the  the  member  was  receiving  unskilful 
claim  department,  and  who  has  control  treatment,  the  fact  would  be  reported  to 
of  the  doctors  on  the  line,  to  the  extent  the  department,  which  could  advise,  but 
of  appointing  them  and  giving  them  could  not  change  the  physician  against 
general  directions  as  to  the  disposal  and  the  patient's  will.  Medical  examiners 
treatment  of  injured  employees,  has  were  authorized  to  certify  bills  for  sur- 
been  declared  to  have  authority  to  em-  gical  treatment,  and  such  examiner  em- 
power one  of  those  doctors  to  hire  a  ployed  S.  to  treat  plaintiff,  whose  bill 
nurse  for  an  injured  servant.  Bigham  for  services  was  certified  and  paid  by 
V.  Chicago,  M.  &  St.  P.  R.  Co.  (1890)  defendant.  Held,  that  the  question 
79  Iowa,  534,  44  N.  W.  805.  whether  such  examining  physician  ha<l 

In  Eaggerty  v.  St.  Louis,  K.  &  N.  W.  the    authority    to   employ    S.    to   treat 

B.  Co.    (1903)   100  Mo.  App.  424,  74  S.  plaintiff  was  for  the  jury. 
W.  456,  in  an  action  against  a.  railroad        In  a  case  where  passengers  were  in- 

company  for  the  negligence  of  physic-  volved,  a  claim  agent  visited  them,  em- 

ians  furnished  by  its  relief  department,  ployed  doctors,  and  consulted  with  them 

the  answer  alleged  that  the  relief  depart-  as   to  the  condition   and   treatment  of 

ment  had  the  option  to  furnish  mem-  the  injured,  and  the  railroad  paid  for 

bers  surgical  attention  when  injured,  or  the  services  of  such  doctors.    Held,  that 

refrain    from    doing    so.      The    depart-  the  jury  were  warranted  in  finding  that 

ment's     examining     physician     testified  the  agent,  when  he  employed  and  agreed 

that,    while    it   was   customary   to   pay  to  pay  a  certain  doctor  for  his  attend- 

bills  for  medical  treatment  of  members,  ance  on  an  injured  person,  was  acting 

such    payment    was    made    only    when  within  the  scope  of  his  authority.    Rey- 

members  were  disabled  by  accident;  and  molds  v.  Chicago,  B.  &  Q.  R.  Co.  (1905) 

that  if  the  physician  was  satisfied  that  114  Mo.  App.  670,  90  S.  W.  100. 
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tary,  and  treasurer,^  by  its  general  manager,^  by  its  general  super- 
intendent,* and  by  one  of  its  division  superintendents.* 


^Bedford  Belt  R.  Co.  v.  McDonald 
(1897)  17  Ind.  App.  492,  60  Am.  St. 
Eep.  172,  46  N.  E.  1022  (general  em- 
ployme)it  of  doctor  to  attend  to  any  case 
that  might  arise).  It  may  be  ques- 
tioned, however,  whether  this  decision, 
so  far  as  it  relates  to  the  offices  of  sec- 
retary  and   treasurer,   is   correct. 

That  a  solicitor  has  no  power  to  bind 
a  railway  company  by  a  contract  for 
medical  attendance  on  a  passenger  was 
held  in  St.  Louis,  A.  &  T.  R.  Co.  v. 
Hoover  (1890)  53  Art.  377,  13  S.  W. 
1092. 

3  Walker    v.    Great    Western    R.    Co. 

(1867)  L.  R.  2  Exch.  228  (laying  down 
the  broad  rule  that  such  an  officer  has, 
as  incidental  to  his  employment,  author- 
ity to  bind  the  company  to  pay  for 
surgical  attendance,  bestowed  at  his  re- 
quest on  a  servant  of  the  company  in- 
jured by  an  accident  on  their  railway)  ; 
Loidsville,  E.  &  fit.  L.  R.  Co.  v.  McVay 
(1884)  98  Ind.  391,  49  Am.  Rep.  770 
(holding  that  the  courts  will  presume 
from  the  ordinary  meaning  of  the  term 
"general  manager,"  that  such  an  officer 
has  the  general  direction  and  control 
of  the  affairs  of  the  corporation,  and  au- 
thority to  bind  it  by  contracts  for  nurs- 
inj:,  etc.,  of  persons  injured  on  the  line 
of  the  railway)  ;  Sevier  v.  Birmingham,, 
S.  &  T.  River  R.  Go.  (1890)  92  Ala. 
258,  9  So.  405  (a/rguendo) . 

Where  a  witness  whose  evidence  was 
not  rebutted  described  the  employee  in 
question  as  a  "general  agent,"  this  term 
was  deemed  to  be  synonymous  with 
"general  manager,"  and  as  importing 
sufficient  authority  to  enable  him  to 
bind  the  company  by  a  contract  for 
board  and  medical  attendance  upon  an 
injured  servant.  Atlantic  <£•  P.  R.  Co.  v. 
Reisner  (1877)  18  Kan.  458.  The  court 
considered  that  the  medical  attendant 
"was  not  compelled  to  institute  inquiry 
as  to  the  moral  or  legal  liability  of  the 
railroad  company  to  take  care  of  the 
disabled  employee  before  receiving  him 
into  his  hotel,  after  the  general  agent 
of  the  company  had  agreed  that  the 
company  would  pay  for  the  board  and 
service." 

4  Toledo,  W.  &  W.  R.  Go.  v.  Rod/rigues 

(1868)  47  111.  188,  95  Am.  Dec.  484; 
Sevier  v.  Birmingham,  S.  &  T.  River  R. 
Co.  (1890)   92  Ala.  258,  9  So.  405   (ap- 


plying the  principle  that,  in  the  absence 
of  specific  evidence,  the  extent  of  the 
power  of  an  officer  or  agent  to  bind  a 
1  ail  way  company  by  contracts  of  this 
kind  may  be  inferred  from  the  nature 
and  scope  of  his  usual  duties  and  func- 
tions, which  in  this  instance  had  refer- 
ence to  the  supervision  of  the  general 
management  and  operation  of  the  road) . 

The  doctrine  of  the  supreme  court  of 
Indiana  is,  that  an  officer  of  such  high 
rank  as  the  general  superintendent  of 
a  railway  is  presumed  to  possess  au- 
thority to  employ  surgeons  and  nurses  to 
attend    on    persons    injured    by    trains. 

The  facts  that  the  right  to  make  such 
contracts  is  vested  in  another  officer, 
and  that  the  company  is  not  liable  for 
the  injuries  in  question,  are  immaterial. 
Cincinnati,  I.  St.  L.  &  G.  R.  Co.  v. 
Davis  (1890)  126  Ind.  99,  9  L.R.A. 
503,  25  N.  E.  878  (rule  laid  down  in  a 
passenger  case). 

In  Pacific  R.  Co.  v.  Thomios  (1877) 
19  Kan.  256,  the  court  laid  it  down  that 
the  general  superintendent  of  a  rail- 
road company  would  presumptively 
have  authority  to  employ  a  surgeon  tO' 
attend  on  an  employee  of  the  company 
who  had  been  injured  while  in  the  em- 
ploy of  the  company;  but  that  this  pre- 
sumption might  be  rebutted  by  evidence 
showing  that  he  had  no  such  author- 
ity. The  claim  in  this  case  was  for 
services  rendered  until  the  servant's 
recovery. 

In  Marquette  &  Q.  R.  Go.  v.  Taft 
(1873)  28  Mich.  289,  the  court  was 
equally  divided  upon  the  question 
whether,  in  the  absence  of  evidence  of 
an  express  delegation  of  the  appropriate 
authority,  or  of  some  usage  of  the  de- 
fendant company,  or  of  circumstances 
tending  to  show  the  nature  or  scope  of 
his  powers  and  duties,  it  was  permissi- 
ble to  infer  that  an  agent  described  as 
a  "superintendent"  had  power  to  bind 
the  company  by  a  contract  for  medical 
attendance  on  an  injured  servant  for  a. 
considerable  period.  Cooley,  J.,  one  of 
the  judges  who  held  that  no  evidence 
to  prove  a  special  authorization  was  re- 
quisite, reasoned  thus;  "The  nature  of 
the  powers  of  a  railway  superintendent 
is  indicated  by  the  title  to  his  office. 
He  has  the  general  superintendence  of 
the  business  of  the  corporation,  and  is^ 
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The  cases  cited  in  this  subsection  show  that  the  supreme  court  of 
Indiana  was  mistaken  in  declaring  that  "no  court,  we  think,  has  gone 


the  immediate  representative  of  the 
corporation  in  all  business  transactions 
witli  the  public.  This  is'  the  general 
fact,  tliough  there  are  undoubtedly  cases 
where  these  general  powers  are,  in  part, 
at  least,  conferred  upon  the  president, 
or  some  other  officer.  There  is  no  evi- 
dence that  this  case  was  exceptional, 
and  we  must  consequently  assume  that 
this  superintendent  had  the  usual  pow- 
ers of  general  supervision.  In  all  that 
pertains  to  the  general  management 
and  operation  of  the  road  he  speaks  and 
acts  for  the  company,  and  he  must  de- 
cide for  it,  and  may  make  contracts  on 
its  behalf  in  the  emergencies  which  un- 
expectedly arise,  connected  with,  or 
growing  out  of,  the  running  of  their 
trains,  the  transportation  of  persons  or 
property,  and  the  management  and  con- 
trol of  servants."  This  view  was  af- 
firmed in  Hodges  v.  Detroit  Electric 
Light  d  P.  Co.  (1896)  109  Mich.  547, 
or  N.  W.  564. 

In  Kansas  it  has  been  held  that  a 
telegram  from  the  general  superintend- 
ent of  a  railroad  to  the  foreman  of  a 
gang  of  laborers,  directing  him  to  em- 
ploy a  physician  and  do  all  he  could  to 
save  the  foot  or  one  of  the  laborers,  who 
had  been  injured,  and  make  him  com- 
fortable, authorized  said  foreman  to 
contract  for  the  board  and  care  of  said 
laborer,  while  suffering  from  his  injury. 
Atchison  &  N.  R.  Go.v.Reecher  (1880) 
■24  Kan.  228. 

It  was,  however,  laid  down  in  a  case 
decided  by  the  superior  court  of  New 
York  city  that  the  company  was  not  lia- 
ble on  a  contract  made  by  an  agent  of  a 
railroad  company,  who  stated  that  the 
title  of  his  office  was  superintendent, 
and  that,  as  such,  he  had  a  general  su- 
)  crvisory  control  over  the  whole  line  of 
the  road,  everything  connected  with  the 
running  of  the  road  being  under  his  su- 
pervision and  control,  and  that  he  paid 
money  to  drivers,  conductors,  and  other 
j'.crsons  employed  by  him  as  superin- 
tendent, but  had  no  direction  over  the 
treasury.  Steplienson  v.  Hew  York  i£ 
/-7.  R.  Co.  (185.3)  2  Duer,  ,341.  The 
court  argued  as  follows:  "The  only  in- 
ference deducible  from  his  description 
of  his  powers  is,  that  they  relate  sole- 
ly to  making  provision  that  trains  are 
run  as  prescribed  by  the  company,  that 


means  and  men  are  supplied  for  the 
purpose,  and  other  things  are  provided 
which  are  essential  or  proper  to  effectu- 
ate this  general  result.  His  descriptio)i 
of  his  powers,  or  of  the  business  which 
he  transacts,  does  not  justify  the  infer- 
ence that  he  is  authorized,  by  his  office, 
to  arrange  and  liquidate  claims  made 
against  the  company  for  the  negligence 
of  its  servants  in  running  its  trains,  or 
to  contract  with  third  persons,  as  its 
agent,  to  repair  or  remedy  the  conse- 
quences of  such  negligence."  This  case 
was  not  carried  to  a  higher  court,  and 
has  never,  so  far  as  the  writer  is  aware, 
been  overruled  in  New  York.  But  the 
decision  is  contrary  to  the  weight  of 
authority,  as  indicated  by  the  cases 
cited  above. 

6  In  Paafic  R.  Co.  v.  Thomas  (1877) 
19  Kan.  256,  the  court  laid  it  down  that 
presumptively  a  division  superintendent 
possesses,  in  respect  to  matters  hap- 
pening within  his  jurisdiction,  the  same 
authority  as  the  general  superintendent, 
but  that  this  presumption  might  be  re- 
butted by  evidence  showing  that  he  had 
no  such  authority.  Prima  facie,  there- 
fore, his  contracts  for  medical  attend- 
ance on  an  injured  servant  would  bind 
the  company,  and  he  would  also  have 
power  to  ratify  such  contracts  when 
made  by  inferior  employees. 

That  a  division  superintendent  has 
power  to  hire  a  physician  or  surgeon 
to  attend  on  an  injured  servant  was 
stated,  arguendo,  in  Unicn  P.  R.  Co.  v. 
Beaity  (188G)  35  Kan.  265,  57  Am. 
Rep.  160,  10  Pac.  845. 

'J'he  actual  point  decided  in  this  case 
was  that,  since  a  railway  company  has 
no  interest  in  a  passenger,  and  there- 
fore has  no  such  concern  for  his  health 
and  soundness  as  it  has  in  its  employees 
who  may  be  injured  while  in  its  serv- 
ice, neither  a  general  nor  a  division  su- 
perintendent has  any  implied  power  to 
provide  medical  care  and  treatment  for 
passengers  unavoidably  injured.  If  this 
was  formulated  as  a  rule  of  general  ap- 
plication, not  to  be  qualified  even  in 
case  of  emergency,  the  doctrine  of  this 
court  clearly  conflicts  with  that  of  the 
English  judges  who  decided  Lwtigcm  v. 
Grea-t  Western  R.  Co.  §  2004,  notes  1,  3, 
post.  The  Kansas  court  relied  upon  Cox 
V.    Midland   Counties  R.   Co.    (1849)    3 
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SO  far  as  to  hold  that  even  the  general  manager  of  a  railroad  may,  on 
behalf  of  the  company,  engage  generally  in  providing  medical  aid  to 
sick  and  injured  employees  and  passengers,"  and  that  it  is  only  in 
cases  of  emergency  that  the  corporate  ofBcers  have  the  authority  to 
provide  such  aid.^ 

In  none  of  those  cases  was  the  existence  of  an  emergency  treated 
as  a  diiferentiating  element.  Moreover,  having  regard  to  the  facts 
involved  in  several  of  them,  the  actual  conclusions  arrived  at  are  in- 
compatible vyith  the  hypothesis  that,  in  the  view  of  the  courts,  the 
powers  of  the  agents  in  question  extended  merely  to  the  making  of 
such  contracts  as  might  be  necessary  for  the  purpose  of  procuring 
medical  attendance  for  a  brief  period  immediately  after  accidents. 

b.  Contracts  made  hy  other  employees  of  railway  companies. — 
No  implied  authority  to  make  contracts  of  this  description  is  imputed 
to  superior  employees  of  a  lower  rank  than  those  specified  above,- — 
such  as  station  masters,''  conductors,"  roadmasters,®  yardmasters,^* 


Exch.  268,  18  L.  J.  Exch.  N.  S.  65,  13 
Jur.  65.  But  there  the  ratio  decidendi 
was  the  subordinate  rank  of  the  agent, 
not  the  fact  that  a  passenger  was  the 
injured  person.  See  note  7,  infra.  It 
was  also  suggested  in  Beatty's  Case, 
supra,  that,  "if  the  injury  to  the  pas- 
sengers resulted  from  the  negligence  o1 
the  carrier,  other  considerations  would 
enter  into  the  case,  which  might  war- 
rant the  implication  of  authority  in  the 
superintendent  or  some  general  agent 
of  the  company  to  provide  medical  at- 
tendance and  entertainment  for  them." 
But  the  analogy  of  the  most  authorita- 
tive of  the  cases  cited  in  §  1999,  note 
n,  ante,  is  against  ascribing  any  differ- 
entiating significance  to  this  element. 

The  authority  of  a  division  superin- 
tendent to  employ  a  surgeon  to  attend 
on  an  injured  servant  was  again  assert- 
ed in  Union  P.  R.  Go.  v.  Winteriotham 
(1893)   52  Kan.  433,  34  Pac.  1052. 

In  Missouri  is  has  been  laid  down 
that  no  recovery  can  be  had  against 
a  railroad  company  for  drugs  furnished, 
on  the  order  of  a  division  superin- 
tendent, to  a  traveler  hurt  by  the  com- 
pany's locomotive,  unless  it  is  shown 
that  he  was  authorized  to  give  the  or- 
der. The  courts,  it  was  said,  cannot 
take  judicial  notice  of  the  duties  of 
such  an  oflficer.  Brown  v.  Missouri, 
K.  d  T.  R.  Co.  (1877)  67  Mo.  122.  But 
possibly  80  strict  a  rule  of  evidence 
would  not  be  applied  by  all  courts. 


6  Gushma/n  v.  Gloverland  Goal  &  Mi/n^ 
Co.  (1908)  170  Ind.  402,  16  L.R.A.(N. 
S.)  1078,  127  Am.  St.  Rep.  391,  84  N.  E. 
759. 

7  In  an  English  case  it  was  held  that 
it  is  not  Incident  to  the  employment  of 
a  station  master,  or  other  servants  of 
a  railway  company,  that  they  shovild 
bind  the  company  by  contracts  for  sur- 
gical attendance  on  injured  passengers,, 
and  that  the  company  is  therefore  not 
liable  for  such  attendance,  without  evi- 
dence of  express  authority  to  their  serv- 
ant to  employ  the  surgeon.  Cox  v.  Mid- 
land Counties  R.  Go.  (1849)  3  Exch. 
268,  18  L.  J.  Exch.  N.  S.  65,  13  Jur.  65. 
That  the  doctrine  here  laid  down  is  re- 
garded by  English  judges  as  being 
equally  applicable  in  a  case  in  which  a 
servant  is  the  injured  person  may 
fairly  be  inferred  from  the  fact  that,  in 
Walker  v.  Great  Western  R.  Co.  ( 1867 ) 
L.  R.  2  Exch.  228,  36  L.  J.  Exch.  N.  S. 
123,  16  L.  T.  N.  S.  327,  15  Week.  Rep. 
769  (see  note  3,  supra),  which  was  a 
case  of  that  description,  the  earlier  de- 
cision was  distinguished  solely  on  the 
ground  of  the  station  master's  want  of 
authority  to  make  a  contract  binding^ 
his  employers  to  pay  for  medical  attend- 
ance,— a  matter  entirely  beyond  the 
scope  of  his  employment, — and  that  no 
stress  whatever  was  laid  upon  the  fact 
that  in  the  one  case  the  injured  person 
was,  and  in  the  other  was  not,  a  servant 
of  the  defendant.     The  comments  made 
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upon  Coal's  Case  in  Langan  v.  Great 
Western  R.  Co.  (1874)  30  L.  T.  N.  S. 
(Exoh.)  173,  have  impaired  its  author- 
ity, so  far  as  it  may  be  regarded  as  em- 
bodying the  theory  that,  under  no  cir- 
cumstances whatever,  can  a  subordinate 
officer  like  a  station  master  bind  his  em- 
ployers by  contracts  for  surgical  at- 
tendance. But  there  is  nothing  in  those 
comments  to  show  that  the  court  was 
prepared  to  concede  to  such  an  officer 
the  power  to  make  contracts  of  this 
kind  in  any  cases  except  those  which 
involved  a  necessity  for  prompt  action. 

That  a  station  agent  has  no  presump- 
tive authority  arising  out  of  his  posi- 
tion to  employ  a  physician  was  also 
laid  down  in  Cooper  v.  New  York  0.  cC- 
H.  R.  R.  Co.  (1875)  6  Hun,  276.  There 
an  employee  of  the  defendant  had  been 
injured,  and  one  S.,  an  engineer  of  a 
gravel  train,  telegraphed  to  M.,  the  sta- 
tion agent  at  P.,  to  "have  Dr.  Cooper 
(plaintiff)  at  depot,  on  arrival  of  No.  1, 
— a  man  injured."  M.  handed  the  tele- 
gram to  a  hackman,  with  directions  to 
give  it  to  plaintiff.  No  other  communi- 
cation was  shown  between  M.  or  S.  and 
the  plaintiff,  nor  was  it  shown  that 
either  of  them  had  ever  undertaken  to 
employ  the  plaintiff  on  behalf  of  the 
company  on  any  previous  occasion. 
Held,  that  the  plaintiff  could  not  recov- 
er from  the  company  for  services  ren- 
dered to  the  employee,  for  the  reason 
that  no  employment  by  the  company 
was  shown.  Plaintiff  offered  to  prove 
that  he  had  previously  attended  per- 
sons injured  on  the  defendant's  road, 
and  been  paid  therefor  by  the  company, 
but  did  not  offer  to  show  that,  in  such 
cases,  he  had  been  employed  by  either 
S.  or  M.  It  was  held  that  this  evi- 
dence had  been  properly  rejected,  under 
the  rule  laid  down  in  Redfield  on  Rail- 
ways, vol.  2,  p.  114,  to  the  effect  that 
evidence  that  the  company  had  ratified 
similar  contracts,  made  by  some  partic- 
ular agent,  might  be  evidence  tending 
to  show  that  it  had  given  him  authority 
to  make  similar  contracts,  but  was  not 
competent  to  prove  that  they  had  given 
authority  to  all  their  servants  to  do  so. 

Other  cases  in  which  the  authority 
of  a  station  master  to  make  contracts 
of  this  class  was  denied  are  the  fol- 
lowing: Atlantic  &  P.  R.  Co.  v.  Reisner 
(1877)  18  Kan.  4.58;  Tucker  v.  St. 
Louis,  K.  C.  &  N.  R.  Co.  (1873)  54  Mo. 
177;  St.  Louis,  A.  d  T.  R.  Go.  v.  Hoover 
<1890)    53   Ark.   377,   13    S.   W.   1092; 


Hall  V.  New  York,  N.  H.  d  H.  R.  Co. 
(1906)   27  R.  I.  525,  65  Atl.  278. 

In  Scotland  it  has  been  laid  down  that 
a  station  master,  under  his  ordinary 
employment  as  such,  is  not  an  agent  en- 
titled to  employ  a  doctor  to  give  con- 
tinuous attendance  either  to  a  servant 
or  to  a  passenger  who  is  injured  on  the 
railway.  Montgomery  v.  North  British 
iS.  Co.  (1878)  5  Sc.  Sess.  Cas.  4th  Series, 
796  (company  was  held  to  be  liable  to 
pay  for  only  one  visit,  there  being  a 
rule  to  the  effect  that  it  would  be  re- 
sponsible to  that  extent) . 

8  Sevier  v.  Birmingham,  8.  d  T.  River 
R.  Co.  (1890)  92  Ala.  258,  9  So.  405; 
Terre  HoMte  <&  I.  B.  Co.  v.  Brown 
(1886)  107  Ind.  336,  8  N.  E.  218;  St. 
Louis,  A.  &  T.  R.  Go.  v.  Hoover  (1890) 
53  Ark.  377,  13  S.  W.  107  (passenger 
hurt)  ;  St.  Louis  &  K.  C.  R.  Go.  v.  OUve 
(1891)  40  111.  App.  82;  Peninsular  R. 
Co.  V.  Gary  (1886)  22  Fla.  356,  1  Am. 
St.  Rep.  194 ;  Tucker  v.  St.  Louis,  K.  G. 
&  N.  R.  Go.    (1873)    54  Mo.  177. 

In  one  case  it  was  held  that  a  physic- 
ian employed  by  the  conductor  of  a 
train  to  care  for  a  man  injured  by  the 
train  can  recover  against  the  railroad 
company  for  his  services  if,  after  knowl- 
edge of  his  employment  by  the  conduc- 
tor, the  company  failed  to  notify  him 
that  it  would  not  be  responsible.  Terre 
Haute  &  I.  R.  Co.  v.  Stockwell  (1888) 
118  Ind.  98,  20  N.  E.  650. 

9  The  supreme  court  of  Indiana  has 
held  that,  in  the  absence  of  specific  evi- 
dence as  to  the  duties  and  powers  of 
such  a  functionary  a  court  cannot 
from  his  designation  judicially  know  or 
presume  that  he  has  authority  to  bind 
the  corporation  by  a  contract  with  a 
third  party  for  nursing  a  person  injured 
upon  the  line  of  the  railway.  LoiMsville, 
E.  &  St.  L.  R.  Co.  v.  UcVay  (1884)  98 
Ind.  391,  49  Am.  Rep.  770. 

The  authority  of  a  roadmaster  to  em- 
ploy a  physician  was  also  denied  in 
Peninsular  R.  Co.  v.  Ga/ry  (1886)  22 
Fla.   356,   1   Am.    St.   Rep.    194. 

10  Sevier  v.  Birmingham,  8.  &  T.  Rii> 
er  R.  Go.  (1890)  92  Ala.  258,  9  So.  405; 
Marquette  &  0.  R.  Co.  v.  Taft  (1873) 
28  Mich.  289. 

In  Chicago,  P.  &  M.  R.  Go.  v.  Kane 
(1896)  65  111.  App.  276,  the  defendant 
company  was  held  to  be  bound  by  a 
contract  for  nursing  made  by  a  train 
master  who  was  apparently  clothed 
with  authority.  But  the  evidence  upon 
which  this  apparent  authority  was  pred- 
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master  mechanics."  Except  under  the  circumstances  discussed  in 
the  following  section,  the  company  is  not  liable  on  contracts  made  by 
these  and  other  subordinate  employees,  unless  their  action  has  been 
ratified  by  a  superior  agent  who  is  himself  competent  to  make  the 
contracts.'^  Whether  there  has  been  such  a  ratification  is  a  question 
of  fact,  to  be  determined  from  the  evidence,  considered  with  reference 
to  familia.r  principles  of  the  law  of  agency.^'  "Presumptively,  and 
in  the  absence  of  anything  to  the  contrary,  where  an  officer  or  agent 


icated  is  not  specified  in  the  report.  It 
may  be  doubted  whether  a  train  master 
■would  have  such  authority  by  virtue 
merely  of  his  official  position. 

H  Meridith,  C.  J.,  arguendo,  in 
Struthers  v.  Oanadi/j/n,  Copper  Co. 
(1903)   6  Ont.  L.  Rep.  374. 

12  For  instances  in  which  the  ratio 
decidendi  was  a  ratification,  see  Louis- 
ville, E.  &  St.  L.  R.  Co.  V.  MoVay 
(1884)  98  Ind.  391,  49  Am.  Rep.  770 
(general  manager)  ;  Peninsular  R.  Go. 
V.  Gary  (1886)  22  Fla.  356,  1  Am.  St. 
Rep.  194  (general  manager)  ;  and  the 
cases   cited   in   the  following  notes. 

13  Upon  receiving  notice  of  the  injury 
and  the  employment  of  a  physician  by  a 
subordinate,  the  superior  employee,  if 
he  desires  to  repudiate  responsibility, 
should  dissent,  and  notify  the  physician 
that  the  company  will  not  be  responsi- 
ble. But  this  duty  does  not  arise,  and 
there  can  be  no  ratification,  unless  the 
superior  employee  has  been  informed  of 
the  circumstances  connected  with  the 
employment.  Where  there  is  no  evi- 
dence that  he  had  any  notice  of  these 
circumstances,  until  after  the  services 
were  rendered,  the  company  is  not  lia- 
ble. Sevior  V.  Birmingham,  8.  &  T. 
River  R.  Co.  (1890)  92  Ala.  258,  9  So. 
405. 

Compare  the  language  of  the  court  in 
Toledo,  W.  <&  W.  R.  Co.  v.  Prinoe,  cited 
later  in  this  note. 

The  fact  that  a  railway  company 
may,  as  respects  servants  who  have  been 
injured  in  the  performance  of  their  du- 
ties, especially  those  whose  means  are 
small,  be  regarded  as  subject  to  a  moral 
obligation  to  furnish  medical  attend- 
ance, seems  to  be  viewed  by  some  courts 
as  affording  a  sufficient  reason  for  gaug- 
ing the  propriety  of  a  verdict  in  favor 
of  the  plaintiff  by  standards  less  rigor- 
ous and  severe  than  those  which  would 
be  applicable  in  cases  where  the  injured 
person  is  a  stranger.     In  Toledo,  W.  d 


W.  R.  Co.  V.  Prince  (1869)  50  111.  26, 
the  court  argued  thus:  "Although  a 
railway  company  is  under  no  legal  ob- 
ligation to  provide  medical  attendance 
for  persons  injured  in  its  service,  yet 
this  would  be  so  reasonable  a  thing  to 
do,  where  the  wounded  employee  is  de- 
pendent upon  his  daily  labor  for  sup- 
port, that  a  jury  will  generally  find, 
even  upon  somewhat  slight  evidence, 
that  the  act  of  the  station  agent  in  em- 
ploying the  surgical  skill  necessary  to 
save  human  life  was  ratified  by  his  su- 
periors. In  this  case,  however,  the  sta- 
tion agent  reported  the  case  to  the  gen- 
eral superintendent  a  few  days  after  the 
accident,  and  he  testifies  that  he  heard 
no  complaint  in  regard  to  his  action  un- 
til he  afterwards  presented  the  bills  for 
payment.  If  the  superintendent  desired 
to  save  the  company  from  being  held  re- 
sponsible, he  should,  on  receiving  the  re- 
port of  the  case,  have  dissented  from 
the  action  of  the  station  agent,  and  di- 
rected him  to  apprise  the  surgeon  of 
such  dissent,  instead  of  allowing  the 
latter  to  continue  his  services  under  the 
belief  that  he  was  in  the  employment 
of  the  company." 

In  another  case  the  same  court  ob- 
served: "Where  a  day  laborer  has,  by 
an  unforeseen  accident,  been  rendered 
helpless,  when  laboring  to  advance  the 
prosperity  and  the  success  of  the  com- 
pany, honesty  and  fair  dealing  would 
seem  to  demand  that  it  should  furnish 
medical  assistance,  .  .  .  slight  acts 
of  ratification  by  the  company  will,  or- 
dinarily, satisfy  a  jury  that  the  employ- 
ment was  the  act  of  the  company." 

A  ratification  by  the  general  superin- 
tendent of  the  employment  of  a  surgeon 
by  a  station  agent  was  held  to  have  been 
properly  inferred  from  evidence  tending 
to  show  that,  the  day  after  the  employee 
had  been  injured,  the  superintendent  in- 
quired of  the  station  agent  how  the  man 
was  getting  along,  that,  while  he  had 
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of  the  company  has  the  power  in  the  first  instance  to  employ  a  phy- 
sician and  surgeon,  and  make  the  company  responsible  for  his  serv- 
ices, such  officer  or  agent  would  also  have  the  power  to  ratify  a  pre- 
vious unauthorized  employment  of  such  physician  and  surgeon,  and 
thereby  make  the  company  responsible  for  his  services."  " 

A  physician  or  surgeon  employed  by  a  railway  company  to  at- 
tend to  an  injured  servant  cannot  bind  it  by  contracts  for  the  pay- 
ment of  the  various  miscellaneous  expenses  which  may  be  incurred 
while  the  patient  is  being  treated.^*  If  he  is  empowered  to  make  one 
particular  contract  of  this  nature,  the  special  authority  thus  granted 
will  not  be  extended  by  implication." 

In  an  Indiana  case  it  was  held  that  authority  to  employ  a  phy- 
sician was  reasonably  incidental  to  the  duty  of  visiting  injured  per- 
sons and  settling  claims,  imposed  upon  an  "assistant  law  agent,"  so 

had  information  in  regard  to  the  char-  H  Pacifio  R.  Co.  v.  Thomas  (1877)  19 
acter  of  the  injury  and  the  treatment    Kan.  256. 

by  the  surgeon,  no  objection  whatever  15  As,  for  example,  his  board.  St. 
was  interposed  or  complaint  made  by  Louis,  A.  d  T.  B.  Co.  v.  Hoover  (1890) 
him  in  reference  to  the  act  of  the  sta-  53  Ark.  377,  13  S.  W.  1092. 
tion  agent,  and  that  afterwards,  a,  few  In  Chicago  &  E.  R.  Co.  t.  Behrens 
weeks  subsequently,  in  a  conversation  (1893)  9  Ind.  App.  575,  37  N.  E.  26, 
with  the  surgeon,  the  superintendent  in-  it  was  held  that  no  recovery  could  be 
formed  him  that  the  pay  would  be  all  had  for  certain  services  rendered  to  an 
right.  Cairo  &  St.  L.  R.  Co.  v.  MaJioney  injured  servant  who  required  immediate 
(1876)  82  111.  73,  25  Am.  Rep.  299.  attention,  and  who  had  been  brought  to 

In  hall  v.  New  York,  N.  H.  &  H.  R.  plaintiff's  house  by  one  of  the  defend- 
Co.  (1906)  27  R.  I.  525,  65  Atl.  278,  ant's  regular  physicians,  in  whose  charge 
the  plaintiff,  a  physician,  was  sum-  the  servant  had  been  placed  by  a  con- 
moned  by  a  station  agent  to  attend  an  ductor.  The  ground  upon  which  the  de- 
injured  servant.  He  procured  a  trained  cision  was  put  was  that  the  special  ver- 
nurse  for  his  patient,  and  the  following  diet  on  which  the  claim  was  based  did 
day  prepared  a  report  of  the  case,  which  not  find  that  the  servant  was  injured 
he  sent  to  the  principal  offices  of  de-  while  in  the  performance  of  his  duty, 
fendant.  Twice  after  the  accident  the  nor  that  the  physician  had  any  author- 
claim  agent  of  defendant,  together  with  ity  to  bind  appellant  by  any  agreement, 
the  company's  physician,  visited  the  pa-  nor  that  he  said  or  did  anything  indi- 
tient,  hut  the  plaintiff  remained  in  eating  an  intention  on  his  part  to  bind 
charge  of  the  case.  The  plaintiff  sent  appellant  for  the  payment  of  any  part 
several  bills  to  the  defendant  for  his  of  the  services  performed  or  articles 
professional  services.  The  defendant  furnished  by  appellee, 
remained  silent  throughout  the  proceed-  l^  From  the  fact  that  a  physician  in 
ings.  Held,  that  the  question  whether  the  service  of  a  railway  company  is  au- 
the  defendant  had  ratified  the  employ-  thorized  to  buy  medicines  on  its  credit, 
ment  of  the  plaintiff  was  for  the  jury,  it  will  not  be  implied  that  he  had  power 
Evidence  that  the  defendant  had  paid  to  bind  the  company  by  a  contract  for 
for  services  rendered  in  other  cases  in  board,  lodging,  attendance,  and  nursing 
which  the  plaintiff  had  been  called  in  by  of  a  servant  injured  on  the  company's 
its  station  agents,  and  other  officials  at  road.  Mayberry  v.  Chicago,  R.  I.  &  P. 
times  subsequent  to  the  commencement  R.  Co.  (1882)  75  Mo.  492. 
of  the  services  for  which  the  action  was 
brought,  was  held  to  be  in  admissible  on 
the  issue  of  ratification. 
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that  whether  such  agent  acted  within  the  scope  of  his  authority  in  sa> 
doing  was  a  matter  of  proof."* 

c.  Con'mcts  made  by  managing  officials  of  corporations  not  oper- 
ating raUivays. — Some  decisions  proceed  upon  the  theory  that,  under- 
normal  circumstances,  at  all  events,  managing  officials  have  no  im- 
plied power  to  bind  their  principals  by  contracts  to  pay  for  medical 
attendance  upon  injured  employees.  In  this  point  of  view  a  claim 
based  upon  a  contract  of  that  description  will  not  be  allowed,  in  the 
absence  of  specific  testimony  which  warrants  the  conclusion  that  the 
authority  of  the  official  who  made  it  was  wider  than  usual." 


16a  Southern  R.  Go.  v.  Hazlewood 
(1909)   45  Ind.  App.  478,  88  N.  E.  636, 

90  N.  E.  18. 

W  In  Harris  v.  Vienna  Ice  Cream  Co. 
(1904;  Sup.  Ct.)  46  Misc.  125,  91  N. 
Y.  Supp.  317,  recovery  was  denied  on  the 
grounds  that  the  contract  in  suit  could 
not  be  said  to  fall  within  the  purpose 
of  the  creation  of  the  defendant  com- 
pany, and  that  the  evidence  did  not  dis- 
close any  benefit  to  it  or  any  authority, 
actual  or  apparent,  in  its  president  or 
secretary,  to  obligate  it  in  the  given 
instance. 

In  two  cases  the  Indiana  court  of  ap- 
peals refused  to  hold,  as  a  matter  of 
law,  that  the  employment  of  a  physician 
or  surgeon  for  injured  employees  comes, 
ordinarily,  within  the  scope  of  the  duties 
of  a,  general  manager  of  a  manufactur- 
ing jbusiness.  Chaplin  v.  Freeland 
(1893)  7  Ind.  App.  676,  34  N.  E.  1007; 
yew  Pittsburgh  Coal  &  Coke  Co.  v.  Sha- 
ley  (1900)  25  Ind.  App.  282,  58  N.  E. 
87  (deciding,  on  demurrer,  that  the 
power  of  the  manager  could  not  be  im- 
plied, in  the  absence  of  an  express  alle- 
gation ) . 

In  Spel/man  v.  Oold  Coin  ilin.  <&  Mill 
Co.   (1901)   26  Mont.  76,  55  L.R.A.  640, 

91  Am.  St.  Rep.  402,  66  Pac.  597,  the 
court  said:  "He  [i.  e.,  the  manager] 
cannot,  however,  bind  his  principal  by 
a  contract  to  confer  a  gratuity  or  be- 
stow a  charity,  however  strong  the 
promptings  of  humanity  may  be.  He 
acts  for  and  is  virtually  the  company 
itself  in  those  matters  only  which  have 
to  do  with  its  ordinary  business,  and 
are  within  the  scope  of  the  duties  dele- 
gated to  him  for  performance.  Unless 
the  limits  of  his  authority  are  shown  to 
have  been  enlarged,  the  duties  of  the 
general  manager  are  confined  to  the 
transaction  of  the  business  of  the  cor- 


poration as  distinguished  from  its  mere- 
ethical  duties,  and  consequent  imper- 
fect obligations  or  supposed  charities. - 
The  fact  that  a  certain  person  is  gen- 
eral manager  of  a  mining  company  does 
not,  in  and  of  itself,  imply  authority  in 
him  to  bind  the  company  in  matters 
other  than  those  of  business  affairs.  It 
may  not  be  said,  as  matter  of  law,  or 
declared  as  a  fact  judicially  known, 
that  general  managers  of  mining  cor- 
porations are  usually  clothed  with  such 
authority  as  that  assumed  by  Loomis. 
So  to  hold  would  be  to  affirm  that  every 
general  manager  may  contract  with  ■■ 
physicians  and  surgeons  in  behalf  of  the 
mining  company  for  which  he  is  agent, 
irrespective  of  the  rights  of  the  com- 
pany, and  without  regard  to  whether  it 
was  at  fault.  If  he  has  such  authority- 
by  virtue  of  his  office,  then  he  may  bind 
the  company  to  pay  for  the  services  and 
expenses  of  surgeons,  physicians,  nurses, 
and  others,  rendered  to  and  paid  out  for 
men  who,  through  their  own  gross  neg- 
ligence, have  suffered  injuries  in  his 
company's  mines,  and  his  promise  in 
the  name  of  the  comjyany  to  pay  any 
price  that  might  be  agreed  upon  by  him 
and  those  employed  would  (in  the  ab- 
sence of  fraud)  bind  the  corporation." 
Where  a  corporation  operates  a  min- 
ing plant,  and  does  not  authorize  its 
superintendents  to  employ  u.  physician 
at  the  expense  of  the  corporation  to  .at- 
tend an  employee  injured  by  the  machin- 
ery of  the  plant,  the  law  does  not  imply 
such  authority,  at  least  where  there  is 
testimony  that  such  authority  was  not 
given  or  contemplated  by  those  exercis- 
ing the  rights  of  the  corporation. 
The  liability  of  the  corporation  for 
negligence  that  proximately  injures 
an  employee  may  extend  to  medi- 
cal services  to  an  injured  employee,  but . 
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Another  theory  is  that  the  liability  of  the  company  upon  a  contract 
made  by  its  general  manager  or  superintendent  may  properly  be  in- 
ferred from  evidence  which  goes  no  further  than  to  show  that  he  was 
invested  with  the  normal  powers  of  such  an  official. 

With  regard  to  the  significance  of  the  fact  that  the  injury  treated 
\vas  or  was  not  due  to  the  negligence  of  the  company,  there  is  author- 
ity for  each  of  the  following  doctrines :  (1)  That  in  cases  where  the 
.  employee  treated  appears  to  have  had  a  good  cause  of  action  against 
the  company,  its  liability  under  a  contract  made  by  its  principal  exec- 
utive officer  may  properly  be  predicated  upon  the  ground  that  it  is 
his  duty  to  consult  the  general  interests  and  welfare  of  the  company, 
and  that  this  duty  under  one  of  its  aspects  is  fulfilled  by  lessening 
the  damages  for  which  it  had  become  liable;  "  (2)  that  the  general 


this  does  not  create  a  contract  liability 
for  such  services.  Atlantic  Ref.  Go.  v. 
Leffinywell     (1911)     61     Fla.     101,     .34 

'L.R.A.(N.S.)    351,  54  So.  266. 

18  In  Mt.  Wilson  Gold  d  S.  Min.  Go.  v. 
Buriridge    (1898)    11    Colo.   App.   487, 

.  53  Pac.  826,  this  doctrine  was  pro- 
pounded with  regard  to  the  general  su- 
perintendent of  a  mining  company,  who 
had  full  charge  of  the  business  and 
property  of  the  company,  and  had  made 
arrangements  for  nursing  and  caring 
for  a  miner.  The  decision  proceeded 
upon  the  broad  ground  that,  "as  to 
everything  belonging  to  or  growing  out 
of  its  business,  or  the  management  of 
its  property,  he  represented  it,  and,  pre- 
sumptively, at  least,  was  authorized  to 

.  act  for  it." 

In  Easier  v.  Ozark  Land  cf  Lumber 
Co.  (1903)  101  Mo.  App.  136,  74  S.  W. 
405,  466,  a  lumber  company  was  held 
liable  for  the  fees  of  a.  surgeon  who,  as 
the  evidence  showed,  had  declined  to 
render  any  services  until  an  official  who 
was  both  its  president  and  its  general 
manager  had  agreed  to  recompense  him. 
The  court  took  it  for  granted  that  the 
official  in  question  had  power  to  make 
the  given  contract,  the  actual  point  de- 
cided being  that  the  case  was  not  one 
for  the  application  of  the  rule  invoked 
by  the  defendant,  viz.,  that  unless  the 
relation  existing  between  the  person 
who  engages  a  physician  and  the  per- 
son who  is  to  be  treated  is  such  as 
raises  a  legal  obligation  to  procure  and 
pay  for  medical  attendance  upon  the 
latter,  the  law  will  not  imply  a  promise 
to   pay   the   value   of  the  services   ren- 

•  dered.     See  §  537,  ante. 


In  Hodges  v.  Detroit  Electric  Light 
&  P.  Go.  (1896)  109  Mich.  547,  67  N. 
W.  564,  it  was  held  to  be  for  the  jury 
to  determine  whether  one  who,  for  five 
years,  has  had  charge  of  the  affairs 
of  a,  corporation  as  superintendent  and 
general  manager,  and  who  was  also  a 
member  of  its  board  of  directors,  had 
authority  to  bind  it  by  a  promise  to 
pay  for  the  attendance  of  a  nurse  upon 
an  injured  employee.  The  court  adopt- 
ed the  reasoning  of  Cooley,  J.,  in  Mar- 
quette &  Q.  R.  Co.  V.  Taft  (1873)  28 
Mich.  289  (note  4,  supra).  But  the  case 
is  not  easy  to  reconcile,  either  with  the 
language  used  or  the  conclusion  arrived 
at  in  Holmes  v.  McAllister  (1900)  123 
Mich.  494,  48  L.R.A.  396,  82  N.  W.  220, 
where  the  foreman  of  a  laundry  was 
held  to  have  no  authority  to  bind  his 
employer,  even  in  a  case  of  emergency. 
See  next  section,  note  7.  The  rationale 
of  the  more  recent  decision  was  that  the 
power  of  managing  officials  to  make 
contracts  is  predicable  only  in  respect 
of  those  who  control  the  affairs  of  com- 
panies engaged  in  extrahazardous  occu- 
pations, and  that  there  was  nothing 
to  show  that  a  laundry  company  should 
be  placed  in  this  category.  But  it  is 
obvious  that  much  conflict  of  judicial 
opinion  regarding  similar  states  of  fact 
must  in  practice  result  from  the  appli- 
cation of  a  test  as  vague  as  the  one 
thus  suggested. 

See  also  Fraser  v.  San  Francisco 
Bridge  Go.  (1894)  103  Cal.  79,  36  Pac. 
1037,  note  21,  infra. 

'^9  Evams  v.  Marion  Min.  Go.  (1903) 
100  Mo.  App.  670,  75  S.  W.  178. 

In  Spelman  v.  Gold  Gain  Min.  &  Mill. 
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rule  under  which  an  employer  is  exempted  from  any  legal  obligation 
"to  pay  for  medical  attendance  on  a  servant  is  subject  to  an  excep- 
tion in  a  case  where  the  servant's  condition  is  due  to  the  negligence 
•of  his  master;  ^°  (3)  that  the  highest  executive  officer  of  a  company 
is  presumptively  authorized  to  make  a  contract  respecting  medical 
attendance  upon  an  employee,  even  though  his  injury  was  not  caused 
by  its  negligence;*^  (4)  that  the  authority  of  a  manager  to  make 
such  a  contract  cannot  be  implied  from  evidence  which  merely  shows 
that  he  had  reasonable  ground  to  believe  that  the  company  was  liable 
for  the  injury  in  question,  and  that  he  employed  the  claimant  to  save 
it  from  pecuniary  loss.**  Having  regard  to  the  conflict  of  authority 
which  is  disclosed  by  the  foregoing  review  of  the  cases,  it  is  clearly 


■Go.  (1901)  26  Mont.  76,  55  L.R.A.  640, 
■91  Am.  St.  Rep.  402,  66  Pac.  597,  it  was 
remarked  that,  if  a  manager  has  the 
power  to  enter  into  a  contract  wlien  the 
the  injured  person  has  a  valid  claim 
for  damages,  this  power  must  "rest 
upon  the  assumption  or  theory  that,  in 
appointing  a  general  manager,  the  com- 
pany impliedly  delegates  to  him  author- 
ity to  lessen  the  extent  of  the  injuries 
inflicted  by  the  principal's  wrong,  and 
thereby  diminish  the  amount  of  dam- 
ages for  which  the  latter  would  other- 
wise be  liable." 

20  Lithgoic  Mfg.  Co.  v.  Samuel  ( 1903 ) 
■24    Ky.    L.   Rep.    1590,    71    S.    W.    906. 

(A  case  of  ratification  of  the  contract). 
The  decision  was  to  the  effect  that  a  gen- 
eral manager  of  a  manufacturing  compa- 
ny had  power  to  hire  or  authorize  the 
hiring  of  a  physician  or  surgeon.  But  if 
so  broad  a  doctrine  as  that  enunciated 
by  the  court  is  to  be  adopted,  there 
■would  seem  to  be  no  adequate  reason  for 
drawing  the  line  sharply  between  such 
an  official  and  other  superior  employees 
of  lower  grades. 

21  Fraser  v.  San  Francisco  Bridge  Co. 
(1894)   103  Cal.  79,  36  Pac.  1037,  -where 

the  contract  was  made  by  the  president 
of  the  company.  As  already  stated 
(see  §  1999,  note  8),  this  decision  was 
based  on  the  existence  of  an  assumed 
moral  obligation  on  the  employer's  part. 
In  so  far,  as  it  rests  upon  that  ground, 
it  is  conceived  that  the  decision  cannot 
be  regarded  as  a  sound  precedent.  It 
should  be  observed,  however,  that  the 
court  also  relied  upon  the  consideration 
that  the  defendant,  by  paying  one  of  the 
attendant  physicians  a  certain  sura  for 
his   services,   and   offering   to   pay   the 


plaintiff  another  amount,  had  "recog- 
nized, approved,  and  confirmed  the  au- 
thority of  its  president  to  -write  the  let- 
ter and  make  the  contract  therein 
expressed."  Upon  the  actual  facts,  there- 
fore the  decision  was  correct,  irrespec- 
tive of  the  grounds  upon  which  it  was 
based. 

22  Swazey  v.  Union  Mfg.  Co.  ( 1875 ) 
42  Conn.  556.  The  plaintiff  did  not  at- 
tempt to  prove  by  specific  evidence  that 
the  injury  was  the  result  of  the  de- 
fendant's negligence,  or  that  the  gen- 
eral manager  had  been  authorized  to 
pledge  the  defendant's  credit  for  the 
payment  of  the  plaintiff's  bill,  but  relied 
simply  upon  the  legal  inference  to  be 
drawn  from  the  fact  that  he  was  the 
defendant's  business  manager.  The  con- 
clusions of  the  court  were  thus  stated: 
"Upon  this  record  there  remained  a 
question  of  fact  as  to  the  extent  of  Mr. 
Tuck's  authority  to  bind  the  corpora- 
tion by  his  agreement  that  it  should 
pay  the  plaintiff  for  medical  services  to 
Middleton,  which  should  have  been  sub- 
mitted to  the  jury;  for,  the  name  given 
in  the  motion  to  the  office  held  by  Tuck, 
to  wit,  general  agent  or  general  business 
manager,  does  not  furnish  a  fixed  legal 
standard  by  which  his  powers  can  be 
measured;  it  does  not  put  any  definite 
limitations  upon  them;  he  did  not  hold 
an  office  known  to  the  law,  with  duties 
prescribed  with  such  certainty  as  that 
the  court  can  assume  judicial  knowledge 
of  them;  nor  does  the  reasonableness  of 
his  belief  that  the  defendant  was  liable 
for  negligence  furnish  the  true  test  by 
which  his  powers  are  to  be  determined. 
He  was  a  servant  of  the  defendant,  ap- 
pointed by  its  directors.    The  extent  of 
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impossible  to  formulate  any  definite  rules.  All  that  can  be  affirmed 
with  reasonable  certainty  is  that  there  is  a  strong  trend  of  judicial 
opinion  towards  the  doctrine  that  the  implied  powers  of  the  manag- 
ing agents  of  railway  companies  should  be  deemed  to  be  more  exten- 
sive than  those  of  similar  officers  in  other  companies.  Whether  that 
doctrine  will  ultimately  be  recognized  in  other  jurisdictions  besides 
those  in  which  it  has  been  adopted  remains  to  be  seen.  Several  of 
the  decisions  discussed  in  the  present  subsection  were  renderd  by 
courts  which  have  as  yet  had  no  occasion  to  express  their  views  upon 
the  point,  and  it  is  still  doubtful  what  position  they  will  take.  The 
writer  ventures  to  think  that  there  are  no  adequate  grounds  for  predi- 
cating a  distinction  between  railway  and  other  companies. 

The  correctness  of  the  decision  that  the  manager  of  a  business  cor- 
poration has  no  implied  authority  to  furnish  medical  aid  and  assist- 
ance to  a  servant  who  has  been  injured  outside  the  line  of  his  duties 
would  presumably  not  be  questioned  in  any  jurisdiction.^' 

d.  Contracts  made  by  other  employees  of  corporations  not  operat- 
ing railways. — Whatever  may  be  the  correct  doctrine  regarding  the 
powers  of  managers  of  companies,  it  may  be  taken  as  settled  law  that 
no  supervising  agents  of  any  lower  grade  are  authorized  to  make  con- 
tracts for  medical  services.^* 

his  power  to  bind  the  corporation  de-  of  employees  who  had  gone  out  on  a 
pends  in  part  upon  its  by-laws,  if  any  strike.  The  theory  upon  which  the  ac- 
Buch  there  be,  touching  his  oifice;  in  tion  was  prosecuted  was  that  the  de- 
part upon  the  language  of  the  vote  of  fendant's  manager  had  agreed  to  take 
the  directors  appointing  him,  if  any  such  care  of  any  of  the  new  men  who  should 
appears  of  record;  in  part  upon  their  be  injured  by  the  strikers  in  consc- 
knowledge  and  approval  of,  or  the  ac-  quenee  of  having  engaged  in  the  service 
quiescence  of  the  corporation  in,  acts  of  the  company.  The  court  said  that 
performed  by  him;  and  in  part  upon  the  evidence  did  not  show  when,  where, 
usages  which  may  be  shown  to  exist,  or  why,  the  plaintiffs'  patients  were  in- 
controlling  the  matter.  Nor  is  there  jured.  It  was  certain  that  they  were 
any  rule  of  law  by  which  the  question  not  hurt  while  in  the  actual  service  of 
as  to  his  power  to  bind  the  corporation  the  defendant,  and  as  there  was  no 
by  his  agreement  in  this  ease  is  made  proof  that  they  were  assaulted  by  the 
to  turn  upon  the  magnitude  or  the  in-  strikers,  or  that  there  was  any  causal 
significance  of  the  sum  involved;  no  relation  between  their  injuries  and  the 
principle  can  be  made  to  rest  upon  such  service  in  which  they  were  engaged,  it 
an  unstable  foundation."  No  definite  seemed  quite  clear  that  it  was  not  with- 
opinion  was  expressed  as  to  the  liability  in  the  apparent  range  of  the  manager's 
of  a  company  in  cases  where  the  injury  agency  to  employ  a  physician  to  attend 
was,  in  point  of  fact,  due  to  its  negli-  them. 

gence.  24  Tn  Oodshaic  v.  ./.  N.  Hiruch  d  Bio. 
^iChase  v.  Swift  <£•  Co.  (1900)  60  (1900)  109  Ky.  285,  .51  L.R.A.  668,  nS 
Neb.  696,  83  Am.  St.  Rep.  552,  84  N.  W.  S.  W.  781,  the  defendant  was  held  not 
SO.  There  the  plaintiff  had  attended  cer-  to  be  liable  on  a  contract  made  by  a 
tain  wounded  men  who  had  come  to  the  foreman  whom  he  had  engaged  to  sii- 
city  where  the  defendant's  packing  perintend  the  construction  of  a,  build- 
house  was  situated,  to  take  the  places  ing.      The    court    said :     "There    is    a 
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e.  Ratification  of  contracts  hy  directors. — The  question  whether 
the  agent  who  made  the  given  contract  for  medical  attendance  was 
authorized  ceases  to  be  a  material  element  if  the  evidence  shows  that 
his  action  was  subsequently  approved  by  the  directors  of  the  com- 
pany.*^ 

In  some  cases  the  employer  is  estopped  from  denying  that  the  em- 
ployee had  power  to  call  a  physician  because  of  the  authority  which 
Jaad  been  conferred  upon  the  employee.^* 


marked  distinction  between  the  power 
and  authority  of  a  general  and  special 
agent  to  bind  his  principal.  A  general 
agent  is  usually  authorized  to  do  all 
acts  connected  with  the  business  or  em- 
ployment in  which  he  is  engaged,  while 
:i  special  agent  is  only  authorized  to  do 
sppcific  acts  .in  pursuance  of  particular 
instructions,  or  with  restrictions  neces- 
sarily implied  from  the  act  to  be  done; 
but,  in  either  case,  if  the  agent  exceeds 
the  authority  conferred,  his  acts  will 
not  bind  the  principal.  Third  parties 
dealing  with  an  agent  are  put  upon 
their  guard  by  the  very  fact,  and  do  so 
^t  their  own  risk.  They  cannot  rely 
upon  the  agent's  assumption  of  au- 
thority, but  are  regarded  as  dealing 
with  the  power  before  them,  and  they 
must,  at  their  peril,  observe  that  the  act 
done  by  the  agent  is  legally  identical 
-with  the  act  authorized  by  the  power." 
As  to  this  case,  see  further,  note  5  to 
the  next  section. 

In  New  Brunswick  it  has  been  held 
that  the  superintendent  and  bookkeeper 
of  a,  mill  owned  by  a  nonresident  who 
was  represented  by  a  general  agent  had 
no  authority  to  hire  a  surgeon  to  at- 
tend an  injured  workman.  Guy  v. 
Brady  (3885)  24  N.  B.  563.  The  report 
does  not  state  whether  the  general 
agent  was  residing  at  the  mill, — a  cir- 
cumstance which  would  obviously  have 
a  very  distinct  relevancy. 

2S  in  Scott  T.  Superior  Svnset  Oil  Go. 
(1904)  144  Cal.  140,  77  Pac.  817,  a 
ratification  of  the  contract  was  held  to 
be  a  warrantable  inference  from  testi- 
mony that  the  plaintiff  was  engaged  as 
phvsician  by  one  who  was  secretary, 
treasurer,  and  acting  manager  of  tlie 
defendant;  that  the  employment  was 
sanctioned  by  the  majority  of  the  di- 
I'ectors  of  the  corporation;  and  that  the 
(board  did  not  as  a  body  dissent  from 


the  employment.  It  was  held  not  to  be 
a  prerequisite  to  recovery,  that  the  em- 
ployment of  the  plaintiff  should  have 
been  made  or  ratified  by  the  action  of 
the  board  at  a  regular  meeting.  The 
separate  assent  of  a  majority  of  the 
board  was  all  tliat  was  necessary,  under 
the  given  circumstances. 

See  also  Fraser  v.  San  FroMcisco 
Bridge  Co.  (1894)  103  Cal.  79,  36  Pac. 
1037,  note  21,  supra. 

Although  a  station  agent  of  a  railway 
company  has  not  been  authorized  to 
employ  a  surgeon  to  attend  an  employee 
injured  in  the  service  of  the  company, 
yet  slight  acts  of  ratification  by  the 
company  will  authorize  a  jury  in  find- 
ing that  the  employment  was  a  corpo- 
rate act.  Cairo  &  St.  L.  B.  Go.  v.  Ma- 
honey  (1876)  82  111.  73,  25  Am.  Rep. 
299.  The  holding  was  to  the  eflfect 
that  while  a  railroad  company  is  under 
no  legal  obligation  to  furnish  a  servant 
injured  in  the  performance  of  his  du- 
ties with  medical  attendance,  honesty 
and  fair  dealing  demand  that  such  as- 
sistance should  be  given  to  a  day  la- 
borer who  has  been  rendered  helpless  by 
an  accident  while  working  for  the  com- 
pany's interests.  Under  such  circum- 
stances the  courts  will  not  be  severe  in 
criticizing  the  evidence  from  which  a 
jury  ha.s  found  that  this  moral  duty 
has   received  recognition. 

86  In  Perkins  v.  Trenton  Street  R.  Go. 
(1911)  81  N.  J.  L.  36,  78  Atl.  666,  it  was 
held  that  a  trolley  company  was  liable 
on  contract  to  a  physician  for  the  value 
of  his  services,  where  a  printed  rule  of 
the  trolley  company  required  the  con- 
ductor of  the  car  in  case  of  an  accident 
to  take  the  injured  person  to  a  physi- 
cian, and  the  motorman  met  v.-ith  an  ac- 
cident by  which  uis  leg  was  crushed,  and 
the  conductor  telephoned  plaintiff,  who 
amputated  the  limb. 
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2004.  Question  considered  with  reference  to  the  element  of  a  special 
emergency. — a.  Contracts  made  by  maimgitig.  officials  of  railway  com- 
panies.— All  that  need  be  remarked  under  this  head  is  that  the  ob- 
ligatory quality  of  a  contract  made  by  a  manager  of  a  railway  com- 
pany in  a  case  of  emergency  is  a  necessary  deduction  a  fortiori  from; 
the  doctrine  under  which  his  contracts  are  treated  as  valid  even  irii 
the  absence  of  that  element.    See  §  2003,  aj  ante. 

b.  Contracts  made  by  subordinate  employees  of  railway  companies.. 
— By  some  courts  the  doctrine  has  been  applied  that  certain  subordi- 
nate employees  of  a  railway  company,  who,  under  ordinary  circum- 
stances, are  not  empowered  to  bind  it  by  contracts  for  medical  at- 
tendance on  its  servants  or  passengers,  have  an  implied  authority  to- 
make  such  contracts  in  its  behalf,  in  cases  where  there  is  an  urgent 
necessity  for  the  immediate  employment  of  a  physician  or  surgeon? 
to  attend  to  servants  or  passengers  who  have  been  injured  by  condi- 
tions or  occurrences  incident  to  the  operation  of  the  road.^    In  Indi- 


1  In  several  Indiana  decisions  it  has 
been  held  that  a  conductor  possesses 
this  temporary  authority  whenever  he 
is  the  highest  agent  of  the  company  who 
is  present  at  the  spot  where  an  accident 
occurs.  Terra  Haute  &  I.  R.  Co.  v.  Mc- 
Murray  (1884)  98  Ind.  358,  49  Am. 
Rep.  752;  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Srrntn  (1889)  121  Ind.  353,  6  L.R.A. 
320,  22  N.  E.  775;  Toledo,  St.  L.  &  K.  C. 
R.  Go.  V.  Mylott  (1892)  6  Ind.  App. 
438,  33  N.  E.  135;  Evansville  &  R.  R. 
Co.  V.  Freeland  (1892)  4  Ind.  App.  207, 
30  N.  E.  803. 

The  same  doctrine  has  heen  enounced 
in  Arkansas.  Arlcansas  Southern  R.  Co. 
V.  Loughridge  (1898)  65  Ark.  300,  45 
S.  W.  907. 

In  Southern  R.  Co.  v.  Humphries 
(1901)  79  Miss.  761,  31  So.  440,  an  ac- 
tion for  services  rendered  in  caring  for 
a  railroad  employee  who  was  desperate- 
ly wounded  and  had  lain  for  several 
hours  without  medical  aid,  it  appeared 
that  the  train  master,  who  was  shown, 
without  contradiction,  to  be  acting  as 
local  superintendent,  told  the  plaintiff 
to  take  charge  of  the  case  for  a  cer- 
tain fee.  Held,  that  the  train  master, 
as  superintendent,  had  authority  to  em- 
ploy a  physician,  and  that  the  railroad 
was  liable  for  the  services  rendered. 
The  court  said:  "Whether  Francis,  as 
train  master,  had  authority  to  contract 
with  Dr.  Humphries  as  he  did,  we  are 
not  here  called  to  decide ;  but,  inasmuch 


as,  at  the  time,  he  was  in  the  exercise- 
of  the  functions  of  a  division,  or  local, 
superintendent  over  that  part  of  the 
road,  we  think  it  may  be  presumed  that, 
he  had  the  power  to  so  contract.  More- 
over, Dunn  testified  that  Francis  had- 
such  authority,  and  his  testimony  is  not 
controverted  or  denied.  This  evidence, 
of  itself,  was  sufficient  to  support  the 
verdict."  The  fact  that  the  company 
had  surgeons  regularly  in  its  employ 
did  not,  it  was  held,  affect  the  result, 
as  it  was  shown  that  they  were  not 
within  call. 

In  Alabama  also  it  has  been  stated,. 
arguendo,  that  a  contract  made  by  such 
an  employee  would  be  binding,  provided; 
that  "exceptional  circumstances  justi- 
fied it,  and  prevented  communication 
with  higher  officials."  Sevier  v.  Bir- 
ndngham,  S.  &  T.  River  R.  Co.  (1890) 
92  Ala.  258,  9  So.  405. 

The  principle  that  the  existence  of  ani 
emergency  amplifies  the  ordinary  pow- 
ers of  railway  agents  with  regard  to  the 
making  of  contracts  for  medical  attend- 
ance is  recognized,  arguendo  in  Holmes 
v.  McAllister  (1900)  123  Mich.  493,  48' 
L.R.A.  396,  82  N.  W.  220. 

A  similar  view  is  taken  in  Texas. 
Texas  Bldg.  Co.  v.  Drs.  Albert  d  Edgar 
(1910)  57  Tex.  Civ.  App.  638,  123  S.'W. 
716  (physician  engaged  by  foreman  ot 
construction  work). 

It  would  also  seem  to  be  the  English.! 
doctrine    that,    under    similar    circum- 


§  2004] 


MEDICAL  ATTENDANCE. 


620r 


ana,  as  already  mentioned  in  §  1999,  ante,  this  doctrine  is  referred 
to  the  hypothesis  of  an  actual  juristic  duty,  arising  from,  and  expir- 
ing with,  the  emergency.^  But  it  would  seem  to  be  preferable  to  base 
it  upon  the  notion  that,  having  regard  to  the  contingency  that  the 


stances,  a  subinspector  of  railway  po- 
lice for  the  district  within  which  the 
accident  occurs,  whose  duty  it  is  to 
attend  at  the  scene  of  that  accident,  is 
to  be  regarded  as  the  representative  of 
his  employers.  This  inference  may  rea- 
sonably be  drawn  from  a  case  which, 
although  it  does  not  relate  to  the  em- 
ployment of  a  physician,  involves  facts 
which  are  so  closely  analogous  to  those 
which  usually  accompany  the  making  of 
such  a  contract,  that  it  may  with  pro- 
priety be  cited  in  the  present  connec- 
tion. Lankan  v.  Great  Western  B.  Co. 
(1874;  Exch.)  30  L.  T.  N.  S.  173. 
There  certain  passengers  injured  by  a 
collision  on  the  deiendant's  line  of  rail- 
way were  carried  into  plaintiff's  inn, 
partly  by  the  help  of  the  station  master 
of  the  station  where  the  collision  took 
place.  The  subinspector  ordered  some 
brandy  to  be  given  to  one  of  the  injured 
persons,  and,  in  reply  to  a  question  of 
plaintiff's  as  to  who  would  pay  for  the 
maintenance  of  the  injured  persons,  re- 
plied, "Don't  trouble  yourself  about 
that;  we'll  see  that  all  is  right."  Plain- 
tiff having  brought  an  action  against 
the  railway  company  for  board,  lodging, 
necessaries,  and  goods  supplied  to  the 
injured  persons,  it  was  held  (affirming 
the  judgment  of  the  court  of  Queen's 
benoh),  that  there  was  sufficient  evi- 
dence to  go  to  the  jury  in  support  of  the 
plaintiff's  claim,  and  to  prove  the  au- 
thority of  the  subinspector  to  pledge 
the  credit  of  the  company  for  the 
board,  etc.,  supplied  to  the  persons  in- 
jured. The  reasons  on  which  the  deci- 
sion was  based  are  stated,  note  3,  in^ra. 
In  cases  of  this  type  the  complaint 
is  insufficient  unless  it  shows  that  the 
services  were  rendered  for  workmen  of 
defendant  injured  in  the  performance 
of  duty,  or  for  persons  injured  by  its 
trains.  Bedford  Belt  R.  Co.  v.  McDon- 
aU   (1895)   12  Ind.  App.  620,  40  N.  E. 

821. 

Several  decisions  relating  to  the  au- 
thority of  railway  employees  to  make 
contracts  in  cases  of  emergency,  for 
medical  attendance  upon  persons  other 
than  their  fellow  employees,  are  col- 
lected  in   the  note  to  Bonnette  v.   St. 


Louis,   I.    M.   &    S.   R.    Go.    (1908)    16- 
L.R.A.(N.S.)    1081. 

2  In  Ohio  &  M.  R.  Co.  v.  Early  (1894) 
141  Ind.  73,  28  L.K.A.  546,  40  N.  E. 
257,  the  court  observed  that,  "where 
.  .  .  [an]  employee  has,  by  unfore- 
seen accident  to  him,  while  engaged  iit 
the  line  of  his  duty  as  such  employee, 
been  rendered  helpless,  the  dictates  of 
humanity,  duty,  and  fair  dealing  would 
seem  to  demand  that  it  [the  railway 
company]  should  furnish  medical  as- 
sistance." There  it  was  held  that  the 
conscious  and  deliberate  choice  of  an 
injured  employee,  while  in  possession 
of  his  mental  faculties,  of  the  time 
when,  place  where,  and  person  by  whom 
he  will  be  treated,  relieved  the  master 
of  any  liability  for  failure  to  provide 
other  treatment,  and  that  no  liabil- 
ity on  the  part  of  a  railroad  com- 
pany for  failure  to  provide  for  an  in- 
jured brakeman  was  shown,  where  it 
was  in  evidence  that  the  best  medi- 
cal treatment  that  could  be  obtained 
at  the  little  town  where  he  was 
injured  was  procured,  that  he  was  re- 
moved as  soon  as  possible,  with  his  in- 
telligent and  conscious  consent,  with- 
out any  objection  of  the  physicians  who- 
had  attended  him  thus  far,  to  another 
town,  where  a  place  was  provided  for 
him  and  competent  surgeons  were 
awaiting  him,  that  he  insisted  on  being 
taken  still  further,  to  the  town  where 
he  lived,  and  that  he  died  soon  after 
reaching  the  place,  from  loss  of  blood  on 
the  way.  In  this  case  the  court  re- 
marked that  the  obligation  is  one  which 
"arises  out  of  strict  necessity  and  ur- 
gent exigency,  where  immediate  atten- 
tion thereto  is  demanded  in  order  to 
save  life  or  prevent  great  injury.  [It] 
.  .  arises  with  the  emergency  and 
with  it  expires." 

To  the  same  general  effect,  see  Lovis- 
rille,  N.  A.  <i  C.  R.  Co.  v.  Smith  (1889) 
121  Ind.  353,  6  L.R.A.  320,  22  N.  E.  775. 

The  standpoint  of  this  court  is  also 
indicated  by  the  following  extract  from 
the  judgment  delivered  in  Terre  Havte 
£  I.R.  Co.  V.  McMurray  (1884)  98  Tnd. 
358,49  Am.  Eep.  752:  "Assuming,  as  we 
may  justly  do,  that  there  are  occasions 
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company  may  eventually  be  held  liable  to  the  injured  person,  its  in- 
terests will  be  most  eilectually  subserved  by  procuring;  the  attendance 
of  a  medical  man  with  the  least  possible  delay.* 


when  the  exigency  is  so  great,  and  the 
necessity  so  pressing,  that  the  conductor 
stands  temporarily  as  the  representative 
of  the  company,  with  authority  ade- 
quate to  the  urgent  and  immediate  de- 
mands of  the  occasion,  we  inquire,  What 
is  such  an  emergency  as  will  clothe  him 
with  this  authority  and  put  him  in  the 
position  designated?  Suppose  that  a 
locomotive  is  overturned  upon  its  engi- 
neer, and  he  is  in  immediate  danger  of 
great   bodily    harm, — would    it    not    be 

■  competent  for  the  conductor  to  hire  a 
derrick,  or  a  lifting  apparatus,  if  one 
were  near  at  hand,  to  lift  the  locomo- 
tive from  the  body  of  the  engineer? 
Surely  someone  owes  a  duty  to  a  man, 
imperiled  as  an  engineer  would  be  in 
the  case  supposed,  to  release  him  from 
peril,  and  is  there  anyone  upon  whom 
this  duty  can  be  so  justly  put  as  upon 
his  employer?     The  man  must,  in  the 

-case  supposed,  have  assistance;  and  do 
not  the  plainest  principles  of  justice  re- 
quire that  the  primary  duty  of  yielding 
assistance  should  devolve  upon  the  em- 
ployer rather  than  on  strangers?  An 
employer  does  not  stand  to  his  servants 
as  a  stranger,  he  owes  them  a  duty. 
The  cases  all  agree  that  some  duty  is 
owing  from  the  master  to  the  servant, 
but  no  case  that  we  have  been  able  to 
find  defines  the  limits  of  this  duty. 
Granting  the  existence  of  this  general 
duty, — and  no  one  will  deny  that  such  a 
duty  does  exist, — the  inquiry  is  as  to 
its  character  and  extent.  Suppose  the 
axle  of  a  car  to  break  because  of  a  de- 
fect, and  a  brakeman's  leg  to  be  man- 
gled by  the  derailment  consequent,  upon 
the  breaking  of  the  axle,  and  that  he  is 
in  imminent  danger  of  bleeding  to  death 
unless  surgical  aid  is  summoned  at 
once ;  and  suppose  the  accident  to  occur 
a,t  a  point  where  there  is  no  station, 
and  wlien  no  officer  superior  to  the  con- 
ductor is  present, — would  not  the  con- 
ductor have  authority  to  call  a  surgeon? 
Is  there  not  a  duty  to  the  mangled  man 
that  someone  must  discharge?  And  if 
there  be  such  a  duty,  who  owes  it.  the 
employer  or  a,  stranger?  Human- 
ity and  justice  unite  in  affirming  that 
someone  owes  him  this  duty,  since  to 
assert   the   contrary   is   to   affirm   that 


upon  no  one  rests  the  duty  of  calling 
aid  that  may  save  life.  If  we  concede 
the  existence  of  this  general  duty,  then 
the  further  search  is  for  the  one  wlio 
in  justice  owes  the  duty;  and  surely 
when  the  question  comes  between  the 
employer  and  a  stranger,  the  just  rule 
must  be  that  it  rests  upon  the  former." 

Tlie  doctrine  thus  formulated  has 
been  strictly  confined  in  its  application 
to  railway  companies,  which  are  regard 
ed  as  occupying  "a  peculiar  position 
with  reference  to  such  matters,  exercis- 
ing quasi  public  functions,  clothed  with 
"xtraordinary  privileges,  carrying  theii' 
employees  necessarily  to  places  remot" 
from  their  homes,  subjecting  them  l-i 
unusual  hazards  and  dangers."  Ghap- 
Hn  V.  Freeland  (1893)  7  Ind.  App.  670. 
,34  N.  E.  1008. 

In  the  preceding  year  the  court  of  ai' 
peals  had  declined  to  determine  whethe 
or  not  the  rule  applied  to  private  em 
ployers.     Toledo,  St.  L.  d  K.  G.  R.  C,:. 
V.  Mylott  (1892)  6  Ind.  App.  438,  33  N. 
E.  135. 

At  first  sight  it  might  appear  thaf 
the  doctrine  enounced  in  the  Early  Gasc. 
ftupra,  indicates  a  departure  from  that 
laid  down  in  an  earlier  case  in  which 
it  was  declared  tliat  "railroads  are  un- 
der precisely  the  same  obligation  in  re- 
spect to  procuring  medical  and  surgical 
aid  for  their  employees  as  other  em- 
ployers under  like  circumstances,  and 
the  authority  of  a  railroad  employee 
is  not  different  in  that  respect  from  the 
authoritv  of  one  employed  by  any  other 
corporation  or  person  when  placed  in  a 
like  situation."  Terre  Haute  d  I.  R. 
Go.  V.  Broiim  (1886)  107  Ind.  336,  8  N. 
E.  218.  But  in  this  passage  the  court 
was  merely  formulating  a  general  rule 
applicable  to  ordinary  cases,  and  not  to 
those  in  which  there  is  an  emergency. 

3  This  aspect  of  the  matter  is  relied 
upon  in  Langan  v.  Great  Western  R.  Go. 
(1874)  30  L.  T.  N.  S.  (Exch.)  173  The 
person  injured  was  a  passenger;  but  the 
reasoning  of  the  judges  is  quite  general 
and  equally  applicable  tn  cases  where 
servants  have  been  injured.  Discussing 
the  facts  already  stated  in  note  1,  su- 
pra, Bramwell,  B.,  said:  "Surely  it  is 
reasonable  to  say  that  the  person  who 


f  2004] 


MEDICAL  ATTENDANCE. 


6209 


In  New  York  the  rule  is  that  the  employer  is  not  required  to  fur- 
nish medical  aid  to  injured  employees,  in  the  absence  of  a  contract 


is  chief  in  ofSce  where  the  accident 
takes  place  should  have  authority  to  do 
those  things  which  must  be  done  at 
once,  and  which  are  presumably  for  the 
benefit  of  the  company.  Take  the  case 
of  a  number  of  bystanding  laborers  who 
are  asked  to  clear  the  line;  that  is  not 
a  matter  of  absolute  necessity,  but  it  is 
presumably  for  the  benefit  of  the  com- 
pany. Take  the  case  of  a  person  in  a 
state  of  collapse,  to  whom  a  glass  of 
brandy  may  be  of  vital  importance, 
could  there  not  be  authority  to  pledge 
the  company's  credit  for  that?  And 
here  the  question  of  quantum  is  not 
raised.  If,  at  the  outset,  Locke  [the 
subinspector  of  police]  had  said  that 
he  was  going  to  pledge  the  company's 
credit  for  six  or  seven  weeks'  mainte- 
nance of  the  sufferers,  it  may  be  that  he 
would  thereby  have  exceeded  his  author- 
ity. If  it  were  his  duty  to  report  what 
he  had  done,  the  company  might  repu- 
diate any  further  liability,  and  tell  the 
plaintiff  that  if  she  continued  to  keep 
the  persons  injured  beyond  a  certain 
time,  she  must  do  so  at  her  own  ex- 
pense. I  do  not  determine,  therefore, 
whether  the  question  of  quantum,  if  it 
were  raised,  would  be  determined  for 
■or  against  the  railway  company.  I  go 
on  the  ground  that  under  the  circum- 
stances of  the  case  there  was  a  neces- 
sity for  immediate  action,  and  there  was 
no  one  to  direct  what  should  be  done  but 
Locke."  In  the  same  case  Denman,  J., 
flaid:  "I  think  he  [the  inspector]  had 
authority  to  do  what  was  reasonable  in 
the  case  of  injured  persons,  and,  ex 
necessitate  rei,  to  take  them  to  a  place 
of  security,  and  there  have  them  prop- 
erly attended  to  till  the  arrival  of  a 
doctor.  I  do  not  say  that  it  necessarily 
follows  that  he  would  have  authority  to 
■give  orders  for  the  supply  of  every  possi- 
ble thing  that  might  be  comfortable  to 
persons  under  these  circumstances.  It 
depends  very  much,  I  think,  on  the 
condition  of  the  persons  taken  in." 
Cleasby,  B.,  viewed  the  circumstances 
from  a  different  standpoint,  remarking 
that  the  fact  of  the  company's  having 
allowed  the  plaintiff  to  continue  the  per- 
formance of  the  services  after  the  in- 
spector had  made  his  report  was  evi- 
dence of  his  having  been  originally  in- 
M.  &  S.  Vol.  v.— .389. 


vested  with  authority  to  make  the  con- 
tract. 

In  England  the  effect  of  this  decision 
has  been  to  destroy  the  authority  of  the 
earlier  case  of  Cox  v.  Midland  Counties 
R.  Go.  (1849)  3  Exch.  268,  18  L.  J. 
Exch.  N.  S.  65,  13  Jur.  65,  so  far  as  re- 
gards its  rejection  of  the  theory  that 
the  existence  of  an  emergency  may  be 
treated  as  a  differentiating  element. 
But,  in  view  of  the  fact  that  only  a 
small  number  of  the  American  courts 
have,  as  yet,  pronounced  in  favor  of 
that  theory,  it  may  be  well  to  give  some 
extracts  from  the  judgment  whic'i 
Parke,  B.,  delivered  for  the  court.  Re- 
ferring to  the  argument  of  plaintiff's 
counsel  that,  considering  the  nature  of 
the  railway  traffic,  each  of  the  servants 
in  question  had,  as  incidental  to  his  em- 
ployment, an  authority,  in  case  any- 
thing occurred  which  would  be  prejudi- 
cial to  the  interests  of  the  company,  to 
do  what  was  reasonably  fit  to  be  done 
under  the  circumstances,  to  remedy  or 
diminish  the  damage  done,  the  learned 
judge  said:  "It  was  contended,  there- 
fore, that,  if  one  of  these  servants  hap- 
pened to  be  near  at  the  time  of  the  slip 
of  an  embankment,  which,  for  the  pur- 
pose of  securing  the  safe  and  speedy 
traffic  along  the  railroad,  ought  to  be 
immediately  removed,  he  would  have  an 
implied  authority,  when  fresh  laborers 
were  required,  to  bind  the  company  by  a 
contract  to  pay  them;  and  that,  in  like 
manner,  any  servant  who  was  near,  or, 
at  all  events,  the  head  servant  of  the 
nearest  station,  would  be  authorized,  if 
a  passenger  received  personal  damage, 
requiring  immediate  surgical  attend- 
ance, to  contract  with  a  surgeon,  and  to 
bind  the  company  by  that  contract  to 
pay  what  was  reasonably  due  to  him, 
such  authority  being  an  incident  to  his 
employment,  considering  its  peculiar 
nature,  and  it  being  for  the  benefit  of 
the  company  that  the  damage  and  con- 
sequent loss  to  them  from  any  occur- 
rence for  which  they  were  responsible 
should  be  as  much  mitigated  as  possi- 
ble. .  .  .  We  are  all  of  opinion  that 
the  power  to  enter  into  this  contract 
was  not  incident  either  to  the  employ- 
ment of  the  guard  or  the  superintend- 
ent. The  simple  employment  of  serv- 
ants  by   a  corporation   carrying  on   a 
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so  to  do;  and  ordinary  employees  are  not  empowered  to  make  con- 
tracts of  that  character,  even  in  case  of  emergency.* 

c.  Contracts  made  by  managing  officials  of  companies  other  than 
those  operating  railivays. — In  Kentucky  the  accepted  view  is  that  the 
managing  officers  of  companies  other  than  those  engaged  in  operat- 
ing railways  are  not  authorized,  even  in  case  of  emergency,  to  bind 
their  principals  by  contracts  for  medical  services.^ 

The  supreme  court  of  Indiana  has  quite  recently  held  that  the  doc- 
trine was  not  applicable  to  a  mining  company  under  the  circum- 
stances disclosed  by  the  evidence,  but  declined  to  lay  it  down  abso- 


buainess  cannot  give  them,  as  incident 
to  that  employment,  a  larger  author- 
ity than  if  the  same  appointment  were 
made  by  a  partnership  of  as  many  in- 
dividuals as  the  shareholders  of  the 
company,  nor  does  it  appear  to  us  to 
make  any  difference  that  it  is  carried 
on  by  fewer  members,  or  even  by  a  sin- 
gle individual.  .  .  .  Could  it  be 
maintained  that  a  coachman  from  whose 
carriage  a  passenger  had  fallen  and 
broken  his  arm,  or  by  which  another 
person  had  been  run  over,  or  a  horse- 
keeper  who  happened  to  be  near,  or  the 
bookkeeper,  could  bind  his  master  by  a 
contract  with  a,  surgeon  to  cure  the  in- 
jured person,  and  oblige  his  master  to 
pay  the  bill?  We  are  of  opinion  that 
he  could  not.  Though  it  might  be  a 
benefit  to  the  master  to  have  the  dam- 
age diminished  by  a  speedy  cure,  if  he 
was  really  liable  for  that  damage,  it 
would  be  a  prejudice  to  him  to  be  bound 
to  pay  if  he  was  not;  and  is  the  serv- 
ant to  decide  whether  his  master  is  lia- 
ble or  not? — a  man  whom  he  has  not 
appointed  with  any  view  to  the  exer- 
cise of  such  a  discretion?  We  think 
the  servant  has  clearly  no  such  power." 
4  In  Voorhees  v.  New  York  O.  &  H.  R. 
R.  Co.  (1909)  129  App.  Div.  780,  114 
N.  Y.  Supp.  242,  affirmed  in  (1910)  198 
N.  Y.  558,  92  N.  E.  1105,  where  the  plain- 
tiff had  been  summoned  by  the  superin- 
tendent of  a  hospital  to  treat  an  em- 
ployee of  the  defendant,  who  had  been 
injured,  the  court  said:  "In  a  few  of 
the  states  an  exception  to  this  rule  has 
obtained  in  case  of  emergency  treat- 
ment rendered  by  a  physician  to  an 
employee,  and  it  has  been  held  that 
any  employee  present  when  the  emer- 
gency arises  may  summon  a  physician 
on  the  responsibility  of  the  employer. 
The  exception  has  not  prevailed  in  this 


state,  so  far  as  my  research  has  extend- 
ed, and  the  trend  seems  to  be  against 
this  invasion  of  the  general  rule." 

And  the  fact  that  an  employer  admits 
his  liability  for  injuries  to  an  employee 
by  settling  with  him  therefor  does  not 
enure  to  the  benefit  of  the  physician 
treating  the  employee  for  such  injuries. 
lUd. 

In  Cooper  v.  New  York  C.  &  H.  B.  B. 
Go.  (1875)  6  Hun,  276,  it  was  held 
that  evidence  by  the  plaintiff,  who  had 
been  summoned  by  a  station  agent  and 
an  engineer  to  attend  another  employee, 
that  he  had  frequently  attended  other 
injured  employees,  and  had  been  paid 
for  such  services  by  the  defendant,  was 
improperly  admitted,  where  he  did  not 
offer  to  show  that  in  such  cases  he  had 
been  employed  by  the  same  employees. 

In  Stephenson  v.  Neio  York  &  H.  R. 
Co.  (1853)  2  Duer,  341,  which  was  a 
case  of  an  injured  passenger,  the  court 
reasoned  as  follows:  "No  emergency 
arose  which,  but  for  this  employment, 
would  have  interrupted  or  prevented 
the  running  of  defendant's  cars.  If  the 
injury  was  not  caused  by  the  negligence 
of  its  servants,  contracting  to  pay  for 
expenses  to  which  they  could  not  be  sub- 
jected by  law  would  be  no  benefit  to  the 
company.  If  caused  by  such  negligence, 
this  employment  would  not  exonerate 
them  from  any  liability  which  would 
otherwise  have  attached.  The  principle 
sought  to  be  invoked  has  no  application 
to  the  facts  of  this  case." 

6  In  GodshoM  v.  J.  N.  Struck  &  Bro. 
(1900)  109  Ky.  285,  51  L.R.A.  668,  58 
S.  W.  781,  the  court  said:  "We  are  not 
therefore,  prepared  to  hold  as  a  matter 
of  law  that  the  employment  of  physi- 
cians or  surgeons  for  injured  employees 
comes  within  the  scope  of  the  duties  of 
a    general    manager    of    an    ordinary 
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lutely  tliat  "a  case  cannot  arise  with  a  mining  or  manufacturing 
company,  or  even  with  an  individual,  wherein  the  facts  may  be  so  un- 
usual and  extreme  as  to  impose  upon  the  employer  a  duty  analogous 
to  that  imposed  on  railroad  companies."  * 


manufacturing  business.  It  seems  to  us 
that  the  rule  that  appellant  seeks  to 
have  applied  to  this  case  is  confined 
exclusively  to  railroad  companies,  and 
generally  in  cases  which  involve  some 
act  of  negligence  on  the  part  of  the 
company  vyhich  occasioned  the  injury." 
6  In  Cushman  v.  Cloverlamd  Coal  & 
Min.  Co.  (1908)  170  Ind.  402,  16  L.R.A. 
(N.S.)  1078,  127  Am.  St.  Eep.  391,  84 
N.  E.  759,  a  complaint  veas  held  to  be 
demurrable  which  averred  that  the 
plaintiff  had  been  engaged  by  the  super- 
intendent of  a  mine  to  attend  on  a 
servant,  and  that  this  contract  had  been 
ratified  by  the  president  and  general 
manager,  but  which  did  not  allege  any 
facts  showing  the  existence  of  a  special 
emergency  which  imposed  upon  the  min- 
ing company  the  duty  of  employing  a 
doctor.  The  court,  after  referring  to 
the  rule  which  imposes  upon  railway 
companies  the  duty  of  providing  medical 
attendance  in  cases  of  emergency,  pro- 
ceeded thus:  "But  this  exception  relat- 
ing to  railroads  has  no  bearing  on  the 
question  before  us.  The  appellee  is  a 
coal  mining  company,  a  strictly  private 
corporation.  Its  business  is  stationary. 
Its  employees  perform  their  duties  in 
one  general  working  place,  near  their 
homes,  family,  friends,  and  acquaint- 
ances, and  have  all  the  facilities  for 
hastily  summoning  medical  and  other 
aid,  in  time  of  pressing  emergency,  as 
may  be  possessed  by  the  corporation. 
There  is  no  greater  or  different  reason 
for  holding  a  private  mining  corpora- 
tion responsible  for  supplying  medical 
aid  for  its  employees  than  appertains 
to  all  kinds  of  manufacturing  bodies; 
and  we  perceive  no  reason  why  either 
class  of  corporations,  under  ordinary 
circumstances  should  be  required  to  fur- 
nish their  workmen  with  medical  serv- 
ice any  more  than  they  should  be 
required  to  furnish  them  with  their 
dinner.  The  policy  of  the  law  is  to  pro- 
tect the  employee,  equally  with  the  em- 
ployer, in  the  fullest  freedom  of  choice 
in  supplying  his  personal  wants  of  every 
kind,  whenever  he  is  as  capable  and 
well  prepared  as  his  employer  to  act  for 


himself.  ...  It  is  alleged  in  the 
complaint  that  the  defendant  is  a  cor- 
poration organized  for,  and  engaged  in, 
the  business  of  mining  coal;  that  a  per- 
son was  personally  injured  while  at  work 
for  the  defendant  as  one  of  its  em- 
ployees. There  is  no  averment  that 
either  the  mine  superintendent  or  the 
president  and  general  manager  had  re- 
ceived authority  from  the  corporation 
to  contract  for  or  to  ratify  the  employ- 
ment sued  upon,  either  expressly  or  by 
implication.  We  are  not  informed  even 
of  the  nature  of  his  employment,  wheth- 
er as  engineer,  blacksmith,  miner,  or 
other  particular  service.  Neither  are 
we  informed  of  the  nature  or  extent  of 
his  injury,  nor  the  facts  that  created 
the  emergency  that  imposed  upon  the 
coal  company  the  duty  of  employing 
the  plaintiff.  It  is  not  averred  that  the 
injured  employee  was  unable  to  help 
himself,  or  that  he  had  no  money,  or 
credit,  or  family,  or  friends  present  to 
give  him  assistance,  nor  is  it  shown  by 
the  complaint  that  there  existed  any 
other  reason  why  he  was  not  as  able  and 
competent  to  speedily  summon  a  phy- 
sician as  the  company.  The  averment 
that  the  injured  party's  wounds  were 
so  severe  as  to  create  an  emergency  for 
the  immediate  attention  of  a  physician 
and  surgeon  in  order  to  save  life  is  but 
pleading  the  baldest  conclusion.  Facts, 
and   not   conclusions,   must  be   stated." 

The  Cushman  Case  was  followed  by 
Sourwine  v.  McRoy  Clay  Works  (1908) 
42  Ind.  App.  358,  85  N.  E.  782  (contract 
made  by  superintendent  of  manufactur- 
ing company). 

In  Chaplin  v.  Freeland  (1893)  7  Ind. 
App.  676,  34  N.  E.  1007,  where  the  ques- 
tion arose  whether  or  not  the  foreman 
of  a  manufacturing  company  had  power 
to  employ  a  physician  for  an  injured 
employee,  the  court  of  appeals  had  re- 
marked that  except,  perhaps,  in  an 
extreme  case,  there  was  no  duty  resting 
on  the  employer  to  furnish  medical  or 
surgical  aid,  and  that  therefore  the  au- 
thority of  the  foreman  to  employ  such 
aid  would  not  be  presumed. 
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In  Michigan  and  STebraska  the  position  has  been  taken  that  the 
existence  of  a  special  emergency  enlarges  the  scope  of  the  implied 
powers  of  employees,  whenever  the  business  in  which  their  employer 
is  engaged  involves  unusual  risks  analogous  to  those  which  are  inci- 
dent to  railway  work.'  A  similar  view  has  been  expressed  in  Mis- 
That  this  view  will  ultimately  prevail  is  reasonably  certain. 


soun 


7a 


There  is  manifestly  no  logical  ground  upon  which  a  hard-and-fast 


VIn  Holmes  v.  McAllister  (1900)  123 
Mich.  494,  48  L.R.A.  396,  82  N.  W.  220, 
it  was  held  that  a  laundry  company 
was  not  bound  by  a  contract  made  by 
its  foreman.  The  court  said-:  "We  do 
not,  however,  hesitate  to  hold  that  in 
those  avocations  of  life  unaccompanied 
iy  dangers,  an  employer  is  not  liable 
for  the  services  of  a  physician  sum- 
moned by  his  manager  ...  to  at- 
tend an  employee  in  a  case  of  sudden 
illness  or  injury,  whatever  his  moral 
obligation  may  be."  The  loose  phrase 
italicized  is  shown  by  other  parts  of 
the  opinion  to  refer  to  an  assumed  dis- 
tinction between  employments  which  are 
and  are  not  extrahazardous.  The  court 
did  not  refer  to  the  earlier  case  of 
Hodges  v.  Detroit  Electric  Light  <&  P. 
Co.  (1896)  109  Mich.  547,  67  N.  W. 
564,  which  seems  to  reflect  a  different 
doctrine.     See  §  2003,  note  18,  ante. 

In  Salter  v.  Nebraslca  Teleph.  Go. 
(J 807)  79  Neb.  373,  13  L.R.A. (N.S.) 
545,  112  N.  W.  600,  the  following  state- 
ment of  principles  was  formulated  in 
the  headnote  written  by  the  court: 
"When  a,  serious  injury  requiring  im- 
mediate medical  or  surgical  services  is 
incurred  by  the  employee  of  a  company 
engaged  in  a  business  dangerous  to  its 
employees,  and  the  injury  is  received 
at  a  place  distant  from  the  home  of  the 
injured  party,  any  general  officer  of  the 
company  then  present  may  engage  such 
medical  or  surgical  treatment  and  care 
as  the  case  requires,  and  bind  the  com- 
pany for  the  reasonable  value  thereof, 
without  any  proof  on  the  part  of  the 
party  furnishing  such  treatment  and 
care  that  such  general  officer  of  the  com- 
pany had  special  authority  to  make 
such  contract,  or  that  such  action  on 
his  part  came  within  the  general  scope 
of  his  power  and  duties.  In  case  of 
serious  injury  to  an  employee  under  the 
circumstances  above  set  out,  if  no  gen- 
eral officer  of  the  company  is  present, 
the  highest  officer,  or  person  highest  in 


authority  then  present,  may  bind  the 
company  for  such  services  as  the  emer- 
gency may  demand."  This  statement 
had  reference  to  the  powers  of  the  fore- 
man of  a  working  gang. 

7a  The  president  of  a  manufacturing 
corporation  has  implied  authority  to 
employ  a  physician  to  attend  an  em- 
ployee injured  in  the  line  of  his  em- 
ployment. Weinsberg  v.  St.  Louis  Cord- 
age Co.  (1909)  135  Mo.  App.  553,  116 
S.  W.  461.  The  court  said:  "There 
certainly  ought  not  to  be  any  question 
of  doubt  with  respect  to  the  authority 
of  the  chief  executive  officer  of  an  in- 
corporate company,  of  the  character  here 
involved,  to  execute  the  power.  When 
a  catastrophe  occurs  in  its  factory,  the 
corporation  ought  not  to  be  expected  to 
assemble  its  board  of  directors  in  order 
to  exercise  the  implied  power  referred 
to.  There  is  certainly  an  emergency 
power  incident  to  the  office  of  president 
of  such  an  institution,  commensurate 
with  the  circumstances  now  in  judg- 
ment. The  proposition  is  entirely 
clear.'' 

In  M eiseniach  v.  Southern  Cooperage 
Co.  (1891)  45  Mo.  App.  232,  the  de- 
fendant's liability  for  the  fees  of  a 
surgeon  called  in  by  its  superintendent 
was  denied  on  the  ground  that  no  spe- 
cific evidence  was  given  that  he  had  been 
previously  authorized  to  summon  a  med- 
ical man  in  cases  of  emergency.  This 
case  may  be  distinguished  from  the 
Weinsberg  Case  upon  several  grounds. 
In  the  first  place,  the  superintendent 
merely  sent  for  the  physician,  and  in 
no  way  agreed  to  pay  for  the  services, 
either  personally  or  through  the  com- 
pany. Furthermore,  the  court  lays 
stress  upon  the  fact  that  for  the  several 
months  that  the  plaintiff  attended  the 
wounded  employee  he  had  no  com- 
munication at  all  with  the  company  or 
its  superintendent,  it  thus  appearing 
that  he  did  not  intend  to  hold  them 
liable. 
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distinction  can  be  predicated  between  work  on  railways  and  work  in 
other  occupations  in  which  risks  of  a  similar  nature  are  encountered. 
d.  Duration  of  the  liahility  which  is  referable  to  the  existence  of 
an  emergency. — It  is  fully  settled  that  the  enlarged  liability  of  an 
employer  which  is  predicated  upon  the  existence  of  an  emergency  ex- 
pires when  the  emergency  ceases.* 


^Bedford  Belt  R.  Co.  v.  McDonald 
(1895)  12  Ind.  App.  620,  40  N.  E.  821 
(statement  reiterated  in  s.  c.  (1897) 
17  Ind.  App.  492,  60  Am.  St.  Rep.  172, 
46  N.  E.  1022)  ;  Cushman  v.  Gloverlamd 
Coal  £  Mill.  Co.  (1908)  170  Ind.  402, 
16  L.R.A.(N.S.)  1078,  127  Am.  St.  Rep. 
391,  84  N.  E.  759;  Godshaw  v.  J.  N. 
atruch  &  Bros.  (1900)  109  Ky.  285,  51 
L.R.A.  668,  58  S.  W.  781  (rule  affirmed 
in  a  case  where  power  of  employee  was 
denied  even  as  regards  the  time  im- 
mediately after  the  accident)  ;  Holmes 
V.  McAllister  (1900)  123  Mich.  494,  48 
L.R.A.  396,  82  N.  W.  220  (similar  de- 
cision). 

A  surgeon  who,  at  the  direction  of  the 
conductor,  amputates  the  leg  of  an  em- 
ployee injured  in  an  accident  to  a  con- 
struction train  by  which  a  large  number 
are  injured,  there  being  only  one  sur- 
geon of  the  company  present,  who  is 
unable  to  attend  to  all  the  wounded,  is 
entitled  to  compensation  therefor,  but 
not  for  services  rendered  after  the 
emergency  ceases.  Evansville  &  R.  R. 
Go.  V.  Freelwnd  (1892)  4  Ind.  App.  207, 
30  N.  E.  803  (damages  measured  on  the 
basis  thus  indicated). 

In  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Smith  (1889)  121  Ind.  353,  6  L.R.A. 
320,  22  N.  E.  775,  the  court,  in  discuss- 
ing the  facts,  said:  "The  conductor 
.  .  .  had  authority  to  do  what  the 
emergency  demanded,  in  order  to  pre- 
serve his  injured  fellow-employee  from 
serious  harm;  but  he  had  no  authority 
to  do  more.  When  the  company  had 
procured  the  services  of  a  competent 
surgeon,  it  did  all  that  it  was  morally 
or  legally  bound  to  do,  and  the  con- 
ductor could  not  impose  upon  it  any 
greater  obligation.  We  hold  that  the 
conductor  did  have  authority  to  at  once 
employ  the  surgical  aid  demanded  by 
the  urgency  of  the  occasion;  but  we 
hold,  also,  that  his  authority  did  not 
extend  beyond  this  limit.  .  .  .  It  is 
immaterial  whether  Dr.  Judah  [the  sur- 
geon first  employed]  was  called  by  a 
brakeman  or  by  the  conductor  in  per- 


son; for,  if  he  was  called  by  the  direc- 
tion, express  or  implied,  of  the  con- 
ductor, or  if  the  conductor  confirmed 
what  had  been  done,  he  could  not  subse- 
quently employ  another  surgeon.  It  is 
possible  that  Dr.  Smith  [the  second  sur- 
geon called  in]  may  be  entitled  to  com- 
pensation for  one  visit, — that  made  in 
obedience  to  the  telegram, — for  it  may 
be  that  he  had  a  right  to  act  upon  ifc 
at  once;  but  when  he  found  the  injured 
man  attended  by  a  competent  surgeon 
he  had  no  right  to  continue  to  give  the 
case  attention,  and  charge  the  company. 
He  was  bound  to  know  that,  when  the 
agent,  who  possessed  limited  special  au- 
thority, had  procured  the  services  of  a 
competent  surgeon,  his  authority  was 
exhausted;  and  if,  with  this  knowledge, 
he  continued  to  give  the  injured  man 
attention,  he  did  it  at  the  expense  of 
some  other  person  than  the  agent's 
principal." 

It  has  been  held  that  the  temporary 
powers  possessed  by  a  conductor  in  an 
emergency  do  not  enable  him  to  au- 
thorize a  surgeon  to  employ  assistance 
at  the  company's  expense,  and  that,  if 
the  surgeon  first  employed  finds  it  neces- 
sary or  convenient  to  call  in  other  as- 
sistants, in  order  to  accomplish  that 
which  he  had  been  employed  to  do,  the 
assistants  must  look  to  him  for  com- 
pensation. Terre  Haute  &  I.  R.  Co.  v. 
Brown  (1886)  107  Ind.  336,  8  N.  E. 
218. 

In  Salter  v.  Nebraska  Teleph.  Co. 
(1907)  79  Neb.  375,  13  L.R.A.(N.S.) 
545,  112  N.  W.  600,  the  court  stated 
its  views  in  the  headnote  written  by  it: 
"While  not  attempting  to  formulate  any 
general  rule  to  determine  what  con- 
stitutes emergency  treatment  for  which 
a  company  will  be  liable  under  employ- 
ment made  by  an  officer  or  agent  of 
known  limited  authority,  it  ought  gen- 
erally to  extend  for  a  time  sufficient 
for  the  party  employed  to  communicate 
with  the  company,  and,  if  it  decline  to 
be  further  responsible,  for  notice  to  the 
proper  poor  authorities,  if  the  injured 
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2005.  Liability  of  master  for  negligence  and  other  tortious  aots  of 
practitioner  employed  to  attend  on  a  servant. — This  question  may 
present  itself  with  reference  to  one  or  the  other  of  the  following  situ- 
ations : 

(1)  The  master  may  deduct  a  certain  amount  from  the  wages  of 
his  servants,  for  the  purpose  of  forming  a  relief  fund,  and  so  admin- 
ister that  fund  as  to  derive  a  direct  pecuniary  profit  from  it.  The 
ffiffect  of  such  an  arrangement,  it  has  been  held,  is  to  subject  the  mas- 
ter to  the  responsibility  of  a  person  who  agrees  to  perform  a  specific 
duty  for  a  valuable  consideration.  The  conclusion  arrived  at  in  this 
point  of  view  is  that  he  is  absolutely  bound  to  see  that  the  sick  or  in- 
jured servants  whose  money  he  is  expending  are  treated  with  proper 
care,  and  that  this  obligation  is  not  discharged,  by  merely  engaging 
doctors  and  surgeons  whom  he  is  warranted  in  believing  to  be  compe- 
tent.^ It  is  scarcely  necessary  to  remark  that  a  court  which  deems  a 
given  case  to  be  a  proper  one  for  the  application  of  this  doctrine 


party  is  entitled  to  public  care."  In 
that  case  the  trial  judge  had  directed 
a  verdict  for  its  plaintiffs  for  the  full 
amount  of  their  claim  for  services  ren- 
dered to  the  injured  servant  during  the 
whole  time  he  vras  in  the  hospital,  and 
refused  to  admit  evidence  offered  to 
shovF  that  the  defendant  had  informed 
them  that  it  vpould  not  be  responsible 
for  any  services  except  the  first  treat- 
ment.   The  verdict  was  set  aside. 

1  In  Richardson  v.  Carbon  Hill  Coal 
Co.  (1893)  6  Wash.  52,  20  L.R.A.  338, 
32  Pac.  1012,  the  court  observed,  ar- 
guendo: "If  .  .  .  the  company  was 
conducting  a  hospital  with  its  own  phy- 
sician for  the  purpose  of  deriving  profit 
therefrom,  or  if  it  contracted  with  the 
appellant  to  furnish  him  with  the  serv- 
ices of  a  competent  physician,  and  to 
properly  treat  him  in  case  of  an  injury, 
it  would  be  liable  for  the  negligence  or 
want  of  skill  of  its  physician  in  attend- 
ing him." 

The  doctrine  that  a  corporation  which 
contracts,  for  a  consideration,  to  treat 
its  employees  for  any  injury  they  may 
receive  while  in  its  employ,  is  liable  for 
the  malpractice  of  a  surgeon  employed 
by  it,  was  applied  in  Sawdey  v.  Spokane 
Falls  &  N.  B.  Co.  ( 1902 )  30  Wash.  349, 
94  Am.  St.  Rep.  880,  70  Pac.  972.  The 
evidence  in  that  case  showed  that  the 
deductions  made  from  the  wages, 
amounted  to  a  sum  which  considerably 
exceeded   that   which   was   expended   in 


caring  for  sick  and  injured  servants, 
and  that  the  relief  fund  was  mingled 
with  the  general  fund  of  the  company. 
The  action  was  brought  for  the  recovery 
of  damages  caused  by  the  unskilfulness 
of  a  hospital  surgeon  in  treating  an 
injury  received  by  the  plaintiff  when 
going  home  from  his  work.  No  special 
contract  defining  the  nature  and  extent 
of  the  company's  undertaking  had  been 
entered  into;  but  it  was  shown  that 
the  plaintiff  had  understood  that  he 
was  entitled,  in  consideration  of  the 
deduction  made  from  his  wages,  to  hos- 
pital accommodations  and  surgical  treat- 
ment at  the  company's  expense,  in  the 
event  of  his  falling  sick  or  receiving  an 
injury  while  in  its  employment.  Neither 
he  nor  any  of  the  other  servants  had 
deduction  made  from  his  woges,  to  hos- 
them  only  for  injuries  in  the  course  of 
their  employment.  Nor  was  he  told, 
while  at  the  hospital,  that  the  company 
only  engaged  to  treat  for  injuries  in 
the  course  of  employment,  and  was 
treating  him  gratuitously.  It  was  held 
to  be  a  question  for  the  jury  whether, 
having  regard  to  the  circumstances 
under  which  the  injury  was  received, 
the  treatment  was  gratuitous,  or  in 
pursuance  of  the  contractual  undertak- 
ing of  the  company.  In  the  Wells  Case 
(see  note  3,  infra)  the  court  said  that 
the  word  "consideration"  was  used  in 
the  SoAodey  Case  as  synonymous  with 
"profit." 
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should  SO  frame  its  judgment  as  to  insure  that  the  damages  awarded 
shall  be  a  charge  upon  the  estate  of  the  master  himself,  and  not  upon 
the  relief  fund.  Otherwise  the  interests  of  the  servants  as  a  body 
will  suffer  in  a  manner  which  will  certainly  be  incompatible  with 
purposes  to  be  subserved  by  the  arrangement  to  which  they  are  par- 
ties. 

(S)  The  whole  cost  of  medical  attendance  upon  the  servants  may 
be  defrayed  by  the  master  himself.  All  the  authorities  are  agreed 
that,  if  he  pursues  this  course,  he  cannot  be  held  liable  for  the  negli- 
gence of  the  practitioners  whom  he  employs,  unless  he  has  failed  to 
«xercise  due  care  in  selecting  them.*  This  doctrine  would  seem  to 
be  preferably  deduced  from  the  notion  that,  having  regard  to  the 


In  Texas  &  P.  Goal  Co.  v.  Oormaugh- 
ten  (1899)  20  Tex.  Civ.  App.  642,  50 
S.  W.  173,  where  the  balance  of  the 
relief  fund  which  remained  after  the 
expenses  of  administration  had  been 
defrayed  was  regularly  placed  to  the 
credit  of  the  defendant  company,  and 
no  rebates  were  allowed  to  the  servants, 
the  employer  was  held  liable  for  the 
negligence  of  the  doctor  retained  by  it. 

The  Sawdey  and  Gormuughten  Gases 
were  approved  in  Zumwalt  v.  Texas  C. 
R.  Co.  (1909)  56  Tex.  Civ.  App.  567, 
121  S.  W.  1133,  132  S.  W.  112.  See 
further  as  to  this  case,  note  9a,  infra. 

2  South  Florida  B.  Co.  v.  Price  (1893) 
32  Fla.  46,  13  So.  638;  Gummings  v. 
Chicago  &  N.  W.  B.  Co.  (1899)  89  111. 
App.  199,  writ  of  error  dismissed  in 
(1901)  189  111.  608,  60  N.  E.  51  (only 
a  point  of  local  practice  was  discussed 
by  the  supreme  court)  ;  York  v.  Chicago, 
M.  &  St.  P.  B.  Co.  (1896)  98  Iowa,  544, 
67  N.  W.  574;  Clark  v.  Missouri  P.  B. 
Co.  (1892)  48  Kan.  654,  29  Pac.  1138 
(servant  attended  first  by  a  local  sur- 
geon, and  afterwards  by  one  regularly 
retained  by  the  defendant)  ;  Quinn  v. 
Kansas  City,  M.  &  B.  B.  Co.  (1895) 
94  Tenn.  713,  28  L.R.A.  552,  45  Am.  St. 
IRep.  767,  30  S.  W.  1036. 

In  Eighmy  v.  Union  P.  B.  Go.  ( 1895 ) 
93  Iowa,  538,  27  L.E.A.  296,  61  N.  W. 
1056,  the  court  observed:  "It  does  not 
appear  that  the  defendant  was  under 
any  obligation  by  contract  to  furnish 
surgical  and  hospital  accommodations 
for  its  injured  employees,  and,  so  far 
as  is  shown,  its  doing  so  was  wholly 
voluntary.  Its  employees  were  under 
no  obligation  to  avail  themselves  of  the 
facilities  for  treatment  offered,  and  paid 


nothing  for  them  when  accepted.  That 
the  defendant  maintained  its  medical 
department  for  its  own  advantage,  and 
not  for  charitable  purposes  only,  may 
be  presumed,  but  that  does  not  alter 
what  appears  to  be  the  fact,  that  it  was 
not  maintained  to  discharge  any  statu- 
tory or  contractual  obligation."  So  far 
as  the  last  sentence  of  this  extract  may 
be  taken  to  imply  an  adoption  by  the 
court  of  the  doctrine  that  the  defendant 
would  have  been  liable  if  the  hospital 
had  been  maintained  in  pursuance  of 
a  contractual  obligation,  the  view  of 
the  court  would  be  in  conflict  with  those 
which  involve  the  element  of  a  deduc- 
tion from  the  wages  of  the  servants. 
It  is  submitted  that  a  contract  by  an 
employer  to  provide  medical  attendance 
for  which  he  is  to  pay  himself  would 
bind  him  merely  to  use  reasonable  care 
in  selecting  practitioners. 

In  Chicago,  B.  &  Q.  B.  Co.  v.  Howard 
(1895)  45  Neb.  570,  63  N.  W.  872, 
where  it  was  conceded  that  the  selection 
had  been  a  judicious  one,  the  court  said 
that  the  plaintiff  in  error  was  not  re- 
sponsible for  the  manner  in  which  the 
knowledge  and  skill  of  the  surgeon  were 
employed,  "in  the  absence  on  its  part 
of  any  express  limitations  or  directions 
to  their  surgeons,  and  of  the  possession 
of  such  knowledge  as  would  lead  a 
reasonable,  careful  person  to  suspect 
that  there  would  probably  be  negligence 
or  malpractice." 

In  Pitts'bwrgh,  C.  O.  &  St.  L.  B.  Co. 
V.  Sullivan  (1894)  141  Ind.  83,  27 
L.II.A.  840,  50  Am.  St.  Eep.  313,  40  N. 
E.  138,  a  complaint  was  held  to  be  de- 
murrable which  alleged  that  the  doctor 
retained  by  the  employer  to  render  serv- 
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given  circumstances,  the  extent  of  his  undertaking  is  merely  to  give 
his  servants  an  opportunity  of  being  treated  by  practitioners  who,  so 
far  as  he  knows,  are  competent.  In  this  point  of  view  it  vsdll  follow 
that,  as  he  does  not  assume  the  ulterior  duty  of  seeing  that  his  serv- 
ants received  proper  treatment,  and  the  professional  men  whom  he 
retains  are  engaged  on  the  footing  of  independent  contractors,  their 
unskilfulness  or  carelessness  cannot  be  imputed  to  him. 

(3)  The  master  may  make  deductions  from  the  wages  of  his  serv- 
ants, and,  without  deriving  any  direct  pecuniary  profit  from  the 
fund  thus  created,  administer  it  for  the  benefit  of  those  who  fall  sick 
or  sustain  injury  while  in  his  employment.  The  decided  prepon- 
derance of  authority  is  in  favor  of  the  doctrine  that,  under  an  ar- 
rangement of  this  character,  he  is  not  accountable  for  the  negligence 
or  unskilfulness  of  physicians  or  surgeons  employed  by  him,  unless, 
he  has  failed  to  exercise  due  care  in  selecting  them.*  One  of  the 
considerations  to  which  his  restricted  liability  has  been  referred  is^ 


ices  to  injured  employees  had  wrongful- 
ly and  unnecessarily  amputated  the 
plaintiff's  arm.  The  court  said:  "There 
is  an  entire  absence  in  the  complaint 
of  any  facts  to  establish  that  Dr.  Fer- 
tich  was  employed  by  the  appellant  to 
discharge  any  legal  or  contractual  duties 
which  it,  as  a  corporation  and  common 
carrier,  owed  to  appellee,  as  its  servant. 
.  .  The  appellant  was  engaged  in 
the  business  of  a  common  carrier,  and 
the  presumption  must,  at  least,  be  that 
it  was  engaged  in  that  business  alone, 
and  such  other  as  was  necessarily  in- 
cident thereto  or  connected  therewith. 
The  acts  complained  of  are  in  no  man- 
ner governed  by  the  law  which  applies 
to  the  omission  of  the  master  to  provide 
his  employees  with  safe  machinery  and 
appliances.  .  .  .  Appellant  having 
assumed  the  duty  to  provide  a  physician, 
and  tender  to  its  injured  or  sick  em- 
ployees his  services,  which  they  were 
free  to  reject  or  accept, — a  duty  which 
was  voluntarily  assumed,  and  one  which 
was  not  due  from  appellant  to  its  em- 
ployees,— its  liability  cannot  be  extend- 
ed beyond  its  negligence,  if  any,  in  the 
selection  of  the  physician  or  surgeon. 
In  other  words,  the  appellant  would  be 
liable  only,  if  at  all,  for  its  negligence 
in  the  employment,  in  the  first  instance, 
of  an  incompetent  person,  and  not  for 
his  negligence  or  tortious  acts  in  the 
treatment  of  its  servants  who  had  ac- 
cepted his  professional  services.    When 


this  duty  is  voluntarily  assumed  by  a 
corporation  such  as  appellant  is  shown 
to  be,  it  is  only  bound  to  exercise  reason- 
able care  and  diligence,  and  is  not  re- 
quired to  select  a  physician  of  the 
highest  skill  and  longest  experience  in 
the  practice  of  medicine.  If  it  exer- 
cised this  required  care  and  diligence, 
its  duty  terminated,  and  it  was  not 
liable  for  the  subsequent  malpractice  or 
wrongs  of  the  physician,  committed  in 
or  about  the  treatment  of  its  servant." 

In  Zvmwalt  v.  Texas  C.  R.  Co.  (1909) 
56  Tex.  Civ.  App.  567,  121  S.  W.  1133, 
132  S.  W.  112,  the  court  laid  down  as  a 
general  proposition  that  where  a  rail- 
road company  or  person  undertakes  as 
a  pure  charity  to  furnish  medical  treat- 
ment to  a  sick  or  injured  person,  the 
duty  of  such  company  or  person  only 
requires  the  exercise  of  due  care  in  the 
employment  of  a  prudent  and  careful 
physician,  and  that  such  company  or 
person  cannot  be  made  liable  beyond 
this  for  negligence  on  the  part  of  the- 
physician.  See  further  as  to  this  case, 
note  9a,  infra. 

3  Union  P.  B.  Co.  v.  Artist  (1894)  23^ 
L.R.A.  581,  9  C.  C.  A.  14,  19  U.  S.  App, 
612,  60  Fed.  365 ;  Secord  v.  St.  Paul,  M. 
d  M.  R.  Co.  (1883)  18  Fed.  221;  Maine 
V.  Chicago,  B.  &  Q.  R.  Co.  (1897)  10* 
Iowa,  260,  70  N.  W.  630,  affirmed  on 
rehearing  in  (1897)  109  Iowa,  269,  80 
N.  W.  315;  Atchison,  T.  &  S.  F.  R.  Go. 
V.  Zeiler   (1894)    54  Kan.  340,  38  Pac. 
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that  persons  engaged  in  business  enterprises  cannot  be  supposed  to 
possess  the  technical  skill  required  for  proper  treatment  of  the  sick 

282;  Illinois  G.  R.  Co.  v.  Buchanan  the  sole  purpose  of  relieving  and  miti- 
(1907)  126  Ky.  288,  11  L.R.A.(N.S.)  gating  the  suflfering  of  its  members,— 
771,  103  S.  W.  272;  Southern  P.  Co.  v.  a  charity  whose  noble  purposes  are 
Mauldin  (1898)  19  Tex.  Civ.  App.  166,  untainted  by  selfish  interest.  .  .  . 
46  S.  W.  650  (writ  of  error  dismissed  in  With  the  character  of  the  relief  associa- 
[1898]  92  Tex.  267,  47  S.  W.  964);  tion  thus  defined,  what  is  the  extent  of 
Galveston,  H.  &  8.  A.  R.  Co.  v.  Hanway  the  duty  of  the  defendant  in  selecting 
(1900)  —  Tex.  Civ.  App.  — ,  57  S.  W.  the  physicians  and  surgeons  and  at- 
695  )writ  of  error  dismissed  in  (1900)  tendanta  who  perform  the  oifices  cast 
94  Tex.  76,  58  S.  W.  724);  Poling  v.  upon  them  in  their  respective  positions? 
San  Antonio  &  A.  P.  R.  Go.  ( 1903 )  32  The  law  is  well  settled  that  the  only 
Tex.  Civ.  App.  487,  75  S.  W.  69;  Big  duty  imposed  upon  the  defendant  is  the- 
Stone  Gap  Iron  Co.  v.  Ketron  (1903)  duty  to  exercise  reasonable  care  in  the 
102  Va.  23,  102  Am.  St.  Eep.  839,  45  selection  of  the  physicians  and  surgeons 
S.  E.  740.  who  are  reasonably  competent,  and,  bav- 
in Wells  V.  Ferry-Baker  Lumber  Co.  ing  exercised  this  duty,  the  company 
(1910)  57  Wash.  658,  29  L.R.A.(N.S.)  is  not  chargeable  with  the  want  of 
426,  107  Pac.  869,  it  was  held  that  an  skill  of  the  physician  or  surgeon  whom 
employer  who  retains  from  the  wages  it  has  selected,  in  the  performance  of 
of  his  employees  a  certain  amount  with  the  service  he  is  required  to  render." 
which  to  pay  for  the  services  of  a  In  Miller  v.  Beaver  Hill  Goal  Go. 
surgeon  if  they  are  injured  discharges  (1906)  48  Or.  136,  85  Pac.  502,  the 
his  full  legal  obligation  when  he  selects  court  thus  discussed  the  effect  of  evi- 
a  competent  surgeon  to  attend  a  par-  dence  which  went  no  further  than  to- 
ticular  injury,  and  cannot  be  held  re-  show  that  a  certain  sum  each  month 
sponsible  for  the  surgeon's  negligence,  was  contributed  by  the  plaintiff  and  his 
The  court  said:  "We  think,  under  the  fellow  employees,  or  exacted  by  the  de- 
decisions  of  this  court,  that  the  implied  fendant  for  the  maintenance  of  a  hospi- 
duty  of  the  respondent  was  to  select  tal  for  their  use:  "The  transaction 
a  competent  physician  and  surgeon,  and  .  .  .  constituted  in  law  nothing  more 
that  when  it  did  so  it  had  discharged  than  a  subscription  by  the  plaintiff  and 
its  full  legal  obligation.  It  is  not  the  other  employees  for  the  charitable 
claimed  that  there  was  any  express  con-  purpose  of  maintaining  a  hospital,  where 
tract  between  the  company  and  the  ap-  they  could  obtain  such  medical  attend- 
pellant,  and  the  complaint  expressly  ance  and  hospital  accommodations  as 
excludes  the  inference  that  any  profit  the  fund  thus  subscribed  would  afford, 
resulted  to  the  respondent.  It  was.  And  the  only  liability  assumed  by  the 
therefore,  a  noncompensated  or  gratui-  defendant  in  collecting  the  fund  was  to 
tous  trustee,  and  is  liable  only  for  a  expend  it  for  the  purpose  for  which  it 
failure  to  use  reasonable  care  in  the  was  subscribed,  and  no  other.  The  mere 
selection  of  a  competent  surgeon."  fact  that  it  received  or  exacted  the  con- 
In  Barden  v.  Atlantic  Coast  Line  R.  tribution  did  not  impose  upon  it  the 
Co.  (1910)  152  N.  C.  318,  —  L.R.A.  absolute  duty  to  furnish  each  contribu- 
(N.S.)  — ,  67  S.  E.  971,  it  was  held  that  tor  all  the  medical  or  surgical  attend- 
a  railroad  maintaining  a  relief  depart-  ance  he  might  need  or  require,  whether 
ment  for  the  benefit  of  injured  em-  the  fund  provided  was  sufficient  or  not. 
ployees,  to  which  they  are  required  to  A  sick  or  injured  employee  was  entitled 
contribute  of  their  earnings,  is  not  lia-  to  the  use  and  benefit  of  the  hospital 
ble,  on  the  ground  of  the  charitable  and  the  medical  services  there  provided, 
nature  of  the  enterprise,  to  an  injured  to  the  extent  of  the  money  contributed 
employee  for  injury  due  to  the  negli-  for  that  purpose,  but  he  was  not  obliged 
gence  of  surgeons  and  nurses,  if  it  has  to  go  to  the  hospital  or  to  accept  the 
exercised  reasonable  care  in  selecting  accommodations.  He  could,  if  he  chose, 
them.  The  court  said:  "We  have,  then,  go  elsewhere  and  employ  physicians  and 
a  relief  department  or  association,  sup-  attendants  other  than  those  provided 
ported  by  the  mutual  contributions  of  by  the  company,  and,  if  he  did  so,  the 
employee  and  employer,  maintained  for  company   would    not   be    liable    to    re- 
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imburse  him  therefor.  The  only  duty  of 
the  company  was  to  use  ordinary  care 
in  the  expenditure  of  the  money  and  in 
the  employment  of  physicians  and  sur- 
geons in  charge  of  the  hospital,  and  it 
is  not  responsible  for  the  negligence  of 
the  surgeon  so  employed  in  going  away 
and  leaving  the  hospital  in  charge  of 
another." 

In  Arkansas  Midland  R.  Co.  v.  Pear- 
son (1911)  98  Arlc.  399,  34  L.R.A.(N.S.) 
317,  135  S.  W.  917,  it  was  held  that  a 
railroad  company  which  attempts  to 
maintain  a  hospital  service  for  injured 
employees  with  a  fund  secured  by  de- 
ducting a  small  amount  monthly  from 
the  wages  of  each  employee  is  not  liable 
for  the  malpractice  of  physicians  em- 
ployed, if  it  uses  ordinary  care  to  select 
competent  and  skilful  ones;  and  upon 
the  question  of  the  company's  liability, 
testimony  of  the  one  having  charge  of 
the  disbursement  of  the  funds,  to  the 
■effect  that  they  were  all  expended  in  the 
service  of  the  hospital,  and  that  the 
railroad  company  realized  no  gain  or 
profit  therefrom,  is  competent. 

In  Richardson  v.  Carbon  Hill  Coal  Co. 
(1895)  10  Wash.  648,  39  Pac.  95,  it 
was  held  to  be  error  to  nonsuit  a  plain- 
tiff where  the  evidence  raised  a  pre- 
sumption that  the  physician  had  been 
selected  without  due  care.  On  the  first 
appeal  of  this  case  (1893)  6  Wash.  52, 
20  L.R.A.  338,  32  Pac.  1012,  it  had  been 
laid  down  that  for  negligence  in  em- 
ploying a  surgeon  at  a  hospital  main- 
tained by  an  employer  for  the  benefit 
of  employees,  from  whose  wages  a  small 
sum  is  deducted  monthly  to  create  a 
fund  for  that  purpose,  the  employer  is 
liable,  if,  by  reason  of  the  surgeon's 
unfitness,  an  employee  sustains  dam- 
ages, although  he  is  treated,  not  at  the 
hospital,  but  at  the  home  of  friends, 
where  the  surgeon  is  allowed  to  attend 
him.  Two  judges,  however,  dissented  on 
the  ground  that  the  only  contract  be^ 
tween  the  parties  was  that  the  servants, 
if  injured,  should  become  entitled  to  the 
privileges  of  the  hospital  supported  by 
their  compulsory  contributions.  On  the 
hearing  of  the  case  reported  in  (1897) 
18  Wash.  368,  51  Pac.  402,  1046,  the 
court  dealt  principally  with  points  of 
procedure,  but  reiterated  the  doctrine 
that  the  employer  could  be  held  liable 
for  negligence  in  selecting  the  surgeon. 
In  Wabash  R.  Co.  v.  Kelley  (1899) 
153  Ind.  119,  52  N.  E.  152,  rehearing 
denied  in  (1899)  153  Ind.  132,  54  N.  E. 


752  (malpractice  resulting  from  incom- 
petency due  to  excessive  use  of  intox- 
icants and  narcotics),  it  was  held  that 
a  railway  company  could  not  escape 
liability  to  a  servant,  on  the  ground 
that  the  deduction  from  his  wages  was 
made  without  his  written  consent,  in 
contravention  of  the  provisions  of  §§ 
2300,  2301,  Burns's  Anno.  Stat.  (Ind.) 
1894.  The  court  said:  "Such  under- 
taking to  provide  surgical  and  medical 
care  is  not,  by  the  statute,  made  void 
as  a  part  of  the  contract  of  service. 
The  provision  of  the  statute  is  that  it 
shall  be  unlawful  for  a  railroad  com- 
pany 'to  exact  from  its  employees,  with- 
out first  obtaining  written  consent  there- 
to in  each  and  every  instance,  any  por- 
tion of  their  wages  for  the  maintenance 
of  any  hospital,  reading  room,  library, 
gymnasium,  or  restaurant.'  If  the  ap- 
pellant did,  indeed,  exact  any  such  con- 
tributions without  the  written  consent 
of  appellee, — which  does  not  appear 
from  the  complaint, — that  was  not  a 
wrong  for  which  appellee  can  be  held 
liable.  It  was  the  act  of  appellant;  and 
it  is  a  familiar  principle  that  one  can- 
not take  advantage  of  his  own  wrong." 

Instructions  which  ignored  the  theory 
that  the  liability  of  the  defendant  com- 
pany depended  on  whether  it  exercised 
due  care  in  selecting  physicians,  and 
which  permitted  the  jury  to  find  it 
liable  for  their  incompetency,  however 
cautiously  they  might  have  been  chosen, 
were  held  erroneous  in  Haggerty  v.  St. 
Louis,  K.  &  N.  W.  R.  Go.  (1903)  100 
Mo.  App.  424,  74  S.  W.  456,  464. 

In  Wabash  R.  Co.  v.  Reynolds  (1908) 
41  Ind.  App.  678,  84  N.  E.  992,  a  com- 
plaint alleging  that  a  surgeon  in  a 
hospital  maintained  by  contributions 
from  the  wages  of  the  defendant's  serv- 
ants had  negligently  treated  the  plain- 
tiff, and  after  an  examination  which 
showed  that  he  was  not  cured,  dis- 
charged him  from  the  hospital,  causing 
him  great  expense  for  subsequent  med- 
ical attention,  etc.,  was  held  to  be  de- 
murrable, on  the  ground  that  it  did 
not  aver  or  show  that  the  defendant 
owned  the  hospital.  The  ulterior  ques- 
tion, whether,  if  the  complaint  had  been 
properly  framed,  the  defendant  would 
have  been  liable  under  the  given  circum- 
stances, was  not  adverted  to. 

A  doctrine  different  from  that  applied 
in  the  above  cases  was  adopted  in  Phil- 
lips V.  St.  Louis  &  8.  F.  R.  Co.  (1908) 
211  Mo.  419,  17  L.R.A.(N.S.)  1167,  124 
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and  injured,  and  must  perforce  rely  on  practitioners  who  possess  the 
requisite  qualifications.*  But  it  is  manifest  that,  unless  the 
practitioners  retained  by  a  master  are  independent  contract- 
ors, the  mere  fact  that  the  work  required  was  such  as  to 
demand  the  exercise  of  special  skill  would  not  necessarily  involve,  as 
a  corollary,  the  master's  exemption  from  liability  for  their  negli- 
gence. It  would  seem  to  be  preferable  therefore,  to  rely  directly 
upon  the  same  conception  as  that  which  is  adverted  to  in  the  preced- 
ing paragraph,  and  treat  his  exemption  as  an  appropriate  deduction 
from  the  fact  that  the  physicians  or  surgeons  employed  by  him  are 
not  his  servants.^  If  his  nonliability  for  the  unskilful  treatment  of 
his  servants  is  placed  upon  this  ground,  it  will  be  unnecessary  to  de- 
termine a  question  to  which  much  importance  has  been  attached  in 
some  of  the  cases,  viz.j,  whether  a  relief  department  supported  by  the 


Am.  St.  Rep.  786,  111  S.  W.  109,  14 
Ann.  Cas.  742.  See  note  9,  infra.  In 
the  Wells  Case,  su/pra,,  the  court  said 
that  the  Phillips  Case  announced  a  dif- 
ferent rule,  but  that,  in  the  opinion  of 
the  court,  the  rule  of  the  Washington 
decisions  "was  a  better  and  a  juster 
one." 

4  In  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Zeiler  (1894)  54  Kan.  340,  38  Pac.  282 
(company  maintained  hospital  system 
supported  by  assessments  on  the  serv- 
ants), the  court  reasoned  thus:  "The 
care  of  persons  suffering  from  wounds, 
bruises,  or  illness  is  a  matter  altogether 
distinct  from  the  transportation  of  per- 
sons and  property.  To  provide  for  the 
needs  of  such,  we  have  the  learned  pro- 
fession of  physicians  and  surgeons.  The 
law  requires  that  those  who  assume  to 
practise  medicine  and  surgery  shall  pos- 
sess certain  qualifications  of  skill;  shall 
have  received  education  and  training 
fitting  them  for  their  calling.  Can  a 
railroad  company,  then,  be  held  liable 
for  the  mistalces  of  physicians  whom  it 
may  call  to  care  for  its  passengers? 
In  the  treatment  of  an  injured  brake- 
man,  should  the  managers  of  the  rail- 
road comply  with  the  directions  of  the 
surgeons  who  are  called  to  attend  him, 
or  should  they  assume  superior  knowl- 
edge, with  reference  to  his  proper  treat- 
ment, and  act  in  accordance  with  their 
own  judgment?" 

Compare  also  the  following  passage 
in  the  opinion  of  the  court  in  Chicago, 
B.  £  Q.  R-  Co.  V.  Howard   (1895)    45 


Neb.  570,  63  N.  W.  872:  "It  would  be 
absurd  to  insist  that  not  only  this 
selection  should  be  prudent,  but  that 
the  company  should  guarantee  that  the 
surgeons  selected  would  make  no  mis-, 
take  and  be  guilty  of  no  negligence. 
The  very  fact  that  there  was  required 
of  the  surgeons,  in  the  line  of  their 
duties,  the  possession  of  a  superior  de- 
gree of  skill  and  of  knowledge  of  medi- 
cine, precludes  the  possibility  that  the 
officers  or  employees  of  the  railroad 
company  should  have  exercised  a  super- 
visory control  and  direction  of  the  time 
when,  and  the  mode  in  which,  the  neces- 
sary surgical  operation  should  be  per- 
formed." 

The  consideration  that  employers  who 
maintain  a  hospital  system  must,  ex 
necessitate  rei,  leave  the  treatment  of 
the  patients  to  the  superior  knowledge 
and  skill  of  the  physicians,"  was  also 
adverted  to  in  TJmion  P   R.  Co.  v.  Artist 

(1894)  23  L.R.A.  581,  9  C.  C.  A.  14, 
19  U.  S.  App.  612,  60  Fed.  365. 

For  other  remarks  of  a  similar  tenor, 
see  Curmmngs  v.  Chicago  &  N.  W.  R. 
Co.  (1900)  89  111.  App.  199;  Haggerty 
V.  St.  Louis,  K.  £  N.  W.  R.  Co.  (1903) 
100  Mo.  App.  424,  74  S.  W.  456. 

6  This  consideration  was  relied  upon 
in  Quinn  v.  Kansas  City,  M.  &  B.  R.  Co. 

(1895)  94  Tenn.  713,  28  L.R.A.  552, 
45  Am.  St.  Rep.  767,  30  S.  W.  1036; 
Eaggerty  v.  St.  Louis,  K.  &  N.  W.  R. 
Co.  (1903)  100  Mo.  Aop.  424,  74  S.  W. 
456. 
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contributions  of  servants,  and  managed  by  the  master  in  connection 
with  his  business,  or  a  relief  association  deriving  its  funds  from  the 
same  source,  and  controlled  by  him,  is  a  charitable  institution  in  such 
a  sense  as  to  entitle  it  to  the  benefit  of  the  doctrine  under  v^hich  insti- 
tutions of  that  description  are  immune  from  responsibility  for  the 
torts  of  their  agents.^ 

The  position  taken  by  one  of  the  Federal  courts  of  appeals  is  that 
"those  who  furnish  hospital  accommodations  and  medical  attendance, 
not  for  the  purpose  of  making  profit  thereby,  but  out  of  charity,  or 
in  the  course  of  the  administration  of  a  charitable  enterprise,  are  not 
liable  for  the  malpractice  of  the  physicians  or  the  negligence  of  the 
attendants  they  employ,  but  are  responsible  only  for  their  own  want 
of  ordinary  care  in  selecting  them."  '  But  the  contrary  view  has 
been  adopted  in  Massachusetts,'  in  Missouri,^  and  in  Tejjas.®" 


6  For  a  discussion  of  this  doctrine 
with  relation  to  the  right  of  third  per- 
sons to  recover  damages  against  a  mas- 
ter for  the  torts  of  his  servant,  see  the 
subsequent  chapters  of  this  treatise. 

7  In  Union  P.  B.  Go.  v.  Artist  (1894) 
23  L.R.A.  581,  9  C.  C.  A.  14,  19  U.  S. 
App.  612,  60  Fed.  365,  where  the  hospi- 
tal was  supported  partly  by  the  volun- 
tary contributions  of  the  employer,  the 
court  said :  "Under  the  evidence  in  this 
case,  the  medical  department  and  hos- 
pitals of  the  Union  Pacific  Railway 
Company  fall  fairly  within  this  rule, 
and  the  reasons  that  support  the  rule 
apply  to  this  case  with  all  their  force. 
The  test  which  determines  whether  such 
an  enterprise  is  charitable  or  otherwise 
is  its  purpose.  If  its  purpose  is  to 
make  profit,  it  is  not  a  charitable  enter- 
prise. If  it  is  to  heal  the  sick  and  re- 
lieve the  suffering,  without  hope  or  pur- 
pose of  getting  gain  from  its  operation, 
it  is  charitable.  Tried  by  this  test,  the 
hospitals  and  medical  department  of 
this  company  are  a  great  public  charity. 
.  .  .  If  it  be  urged  that  this  gift 
may  have  been  prompted  by  an  ulterior 
and  selfish  motive, — that  the  company 
may  have  thought  that  the  operation 
of  its  medical  department  would  protect 
it  from  excessive  claims  for  injuries  re- 
sulting to  its  servants, — the  answer  is 
that  the  true  test  of  a  public  charity 
is  not  the  motive  of  the  donor,  but  the 
purpose  to  which  the  money  given  is  to 
be  applied."  This  decision  was  followed 
in  Fierce  v.  Union  P.  R.  Co.   (1895)   13 


C.  C.  A.  323,  32  U.  S.  App.  48,  66  Fed. 
44,  where  the  same  facts  were  involved. 

8  Coe  V.  Washington  Mills  ( 1889 )  149 
Mass.  543,  21  N.  E.  966.  There,  how- 
ever, merely  the  proprietory  rights  of 
a  relief  association  were  involved. 

9  In  Haggerty  v.  St.  Louis,  K.  &  N. 
W.  R.  Go.  (1903)  100  Mo.  App.  424,  74 
S.  W.  456,  the  following  remarks  were 
made:  "It  is  obvious  .  .  .  that 
neither  the  defendant  railroad  company 
nor  its  relief  department  is  the  trustee 
of  public  funds  put  into  its  hands  to 
use  in  a  prescribed  manner.  But  the 
argument  is  pressed  that  the  relief  de- 
partment organized,  and  controlled  by 
the  company  was  of  a  charitable  nature, 
and  hence,  by  the  principle  of  some  of 
the  cases,  the  defendant  is  exempt  from 
liability  for  the  negligence  of  the  sur- 
geons, even  though  they  treated  the 
plaintiff  under  its  employment,  unless 
it  was  negligent  in  selecting  them.  Some 
countenance  is  lent  to  this  contention, 
which  would  otherwise  strike  us  as 
plainly  fallacious,  by  the  opinion  of  the 
United  States  circuit  court  in  Union- 
P.  R.  Go.  V.  Artist  (1894)  23  L.R.A. 
581,  9  C.  C.  A.  14,  19  U.  S.  App.  612, 
60  Fed.  365  [see  preceding  note],  in 
which  an  arrangement  in  most  respects 
similar  to  the  one  in  hand  was  regarded 
as  a  charitable  enterprise.  The  test 
of  whether  such  an  enterprise  is  chari- 
table is  said  to  be  its  purpose;  and,  if 
the  purpose  is  to  make  a  profit,  it  is 
not  charitable;  if  it  is  to  relieve  the 
sick  and  disabled,  without  gain,  it  is 
charitable.     The  definition  of  a  charity 
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For  the  purpose  of  ascertaining  the  extent  of  a  master's  liability, 
it  is  immaterial  whether  the  relief  fund  is  administered  directly  by 


^iven  in  Jackson  v.  Phillips  (1867)  It 
Allen,  556,  is  generally  accepted,  and 
is  as  follows:  'A  charity,  in  the  legal 
«ense,  may  be  more  fully  defined  as  a 
^ift  to  be  applied,  consistently  with 
existing  laws,  for  the  benefit  of  an  in- 
definite number  of  persons,  either  by 
bringing  their  minds  or  hearts  under 
-the  influence  of  education  or  religion, 
by  relieving  their  bodies  from  disease, 
suffering,  or  constraint,  by  assisting 
-them  to  establish  themselves  in  life,  or 
by  erecting  or  maintaining  public  build- 
ings or  works  or  otherwise  lessening 
"the  burdens  of  government.'  ...  In 
oijr  judgment  the  relief  department  or- 
ganized by  the  defendant  company,  in 
view  of  the  regulations  provided  for  its 
government,  cannot  be  classed  as  a 
charity  without  doing  violence  to  every 
■significance  that  word  bears,  either  in 
popular  or  legal  usage.  It  is  not  a 
charity  within  the  definition  of  Justice 
Oray,  above  quoted,  because  the  fund 
administered  is  not  a  gift  by  the  em- 
ployees, who  make  contributions;  mucli 
less  by  the  railroad  company,  which 
does  not  make  any  unless  a  deficit 
•occurs.  The  fund  is  made  up  from  sums 
contributed  by  the  members  for  their 
mutual  benefit,  and  is  to  be  enjoyed  by 
them  if  they  suffer  from  sickness  or 
accident.  It  is,  in  effect,  a  provision 
made  by  the  employees  to  insure  a 
stipend  for  them  to  live  on  if  they  are 
disabled,  and  a  benefit  to  their  families 
if  they  die.  In  addition  to  this,  if 
disabled  by  accident,  their  medical  at- 
tendance is  paid  out  of  the  fund.  This 
strikes  us  as  a  purely  business  arrange- 
ment on  the  part  of  the  employees  of 
the  railroad  company.  But  to  call  the 
enterprise  a  charity  on  the  part  of  the 
company  itself  is  extravagant,  when  we 
note  that  one  of  its  purposes,  as  carved 
in  high  relief  on  the  face  of  the  regula- 
tions, is  to  prevent  damage  suits.  Enter- 
prises much  more  benevolent  have  been 
excluded  from  the  lists  of  charities  by 
the  courts.  Ohapin  v.  Young  Men's 
Christian  Asso.  165  Mass.  280,  42  N. 
E.  1130;  Donnelly  v.  Boston  Catholic 
Cemetery  Asso.  (1888)  146  Mass.  16-3, 
15  N.  E.  505;  Newcomb  v.  Boston  Pro- 
tective Dept.  (1890)  151  Mass.  215,  6 
L.E.A.  778,  24  N.  E.  39"  The  court, 
however,  although  it  declined  to  accept 


the  contention  that  the  hospital  was  a 
charitable  institution,  was  of  opinion 
that,  as  the  doctors  employed  were  in- 
dependent contractors,  the  defendant 
was  not  liable  for  their  malpractice. 

In  a  later  case,  Phillips  v.  St.  Louis 
&  8.  F.  R.  Co.  (1908)  211  Mo.  419,  17 
L.R.A.(N.S.)  1167,  124  Am.  St.  Rep. 
786,  111  S.  W.  109,  14  Ann.  Cas.  U2, 
the  supreme  court  followed  the  earlier 
decision  to  the  extent  of  holding  that  a, 
hospital  managed  by  an  association 
which  was,  to  all  intents  and  purposes, 
a  department  of  the  defendant  railway 
company,  was  not  a  charitable  institu- 
tion, but  deduced  the  different  conclu- 
sion that  the  company  did  not  discharge 
its  liability  by  merely  employing  com- 
petent doctors.  It  must  go  further,  and 
treat  in  a  proper  manner  the  patients 
received.  It  was  regarded  as  occupying 
the  position  of  ordinary  physicians  and 
surgeons,  and  as  being  subject  to  the 
same  obligations  as  they  are.  The  point 
taken  by  the  court  of  appeals,  that  the 
doctors  retained  for  the  hospital  were 
independent  contractors,  was  not  dis- 
cussed in  the  opinion, — an  omission 
which  constitutes  a  serious,  if  not  fatal, 
flaw   in   the   reasoning   of   the   opinion. 

9a  In  Zumwalt  v.  Texas  C.  R.  Co. 
(1909)  56  Tex.  Civ.  App.  567,  121  S. 
W.  1133,  132  S.  W.  112,  where  a  part 
of  the  wages  were  retained  for  the  sup- 
port of  a  hospital  for  the  benefit  of  the 
employees,  and  the  latter  had  no  control 
over  it  or  in  the  employment  of  the  phy- 
sicians, it  was  held  to  be  a  question  for 
the  jury  whether  the  hospital  depart- 
ment was  conducted  as  a  mere  charity 
or  for  profit,  notwithstanding  the  evi- 
dence before  the  court  showed  that  all 
of  the  deductions  made  in  the  wages 
went  to  the  support  of  the  hospital. 
The  court  said:  "The  evidence  cer- 
tainly tends  to  show  that  the  hospital 
was  conducted  as  a.  distinct  department 
of  appellee's  business  as  a  carrier;  that 
it  distinctly  agreed  with  the  employers, 
including  appellant,  for  the  sum  of  50 
cents  per  month  to  be  deducted  out  of 
the  wages  due  such  employees,  to  fur- 
nish them  medical  and  surgical  treat- 
ment in  case  of  sickness  or  injury  dur- 
ing employment.  It  does  not  appear 
that  the  employers  were  permitted  to 
have  any  control  whatever  over  the  fund 
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himself,  in  connection  with  his  business,  or  by  an  organization  osten- 
sibly separate,  but  in  reality  under  his  own  control.  This  rule  has 
been  affirmed  both  in  a  case  in  which  he  was  held  liable  for  the  neg- 
ligence of  the  attendants  in  a  hospital,^"  and  in  a  case  in  which  his. 
obligation  was  asserted  to  be  limited  to  selecting  them  with  due  care.*' 


thus  raised,  or  in  the  employment  of 
the  chief  surgeon  or  other  attendants, 
nor  did  they  have  voice  otherwise  in 
the  distrubution  of  the  fund  so  con- 
tributed. While  it  appeared  that  dur- 
ing the  life  of  the  present  contract  with 
Dr.  Webb  [the  chief  surgeon]  all  pro- 
ceeds of  the  fund  are  to  be  devoted  to 
the  payment  of  his  services  and  the  serv- 
ices of  his  assistants,  neither  the  con- 
tract nor  appellee's  general  plan  in  the 
management  of  the  department  furnishes 
any  evidence  that  it  is  thus  always  to 
be  continued,  or  that,  in  event  of  a 
future  contract  whereby  the  company 
should  be  able  to  secure  the  services  of 
a  sufficient  number  of  physicians  and 
surgeons  to  conduct  its  hospital  depart- 
ment for  a  less  sum  than  should  be 
derived  from  deductions  made  from  the 
wages  of  its  employees,  the  excess  should 
belong  to  the  employees  rather  than  to 
the  appellee  company.  By  the  terms  of 
the  agreement  between  the  company  and 
its  employees,  as  the  evidence  tends  to 
show,  the  deductions  were  at  all  events 
to  be  made,  and  at  all  events  went  to 
the  credit  of  appellee's  general  fund  in 
the  bank,  and  in  the  very  contract  made 
with  Dr.  Webb  appellee  recognizes  that 
certain  of  its  employees,  who  include 
appellant,  were  'entitled'  to  treatment. 
If  so  entitled  by  virtue  of  an  'under- 
standing' or  agreement  on  appellee's 
part  with  its  said  employees  in  con- 
sideration of  the  monthly  deductions 
from  their  wages,  as  appellant's  evi- 
dence at  least  tends  to  show,  then  ap- 
pellee cannot  escape  from  its  obligation 
to  the  employees  to  furnish  suitable 
medical  and  surgical  services,  in  event 
of  their  sickness  or  injury,  whatever 
miffht  be  the  state  of  the  accumulated 
fund.  The  fact  that  it  does  not  appear, 
as  in  the  ConnaMghten  Case  (1899)  20 
Tex.  Civ.  App.  642,  50  S.  W.  173,  that 
there,  is  under  the  contract  with  Dr. 
Webb,  a  distinct  pecuniary  profit  in  the 
conduct  of  the  hospital  department, 
should  not,  it  seems  to  us,  be  conclusive. 
As  an  incident  to  its  main  business  it 
may  be  deemed  to  be  otherwise  beneficial 
and  profitable.     We  would  feel  a  hesi- 


tancy in  saying  that  as  so  incidental 
to  its  business  as  a  railway  carrier  it 
is  outside  of  the  scope  of  its  corporate 
powers  to  maintain  a  hospital  depart- 
ment. Aside  from  charitable  purposes^ 
for  which  railway  companies  are  not 
organized,  it  may  be  said  to  be  in  the 
pecuniary  interest  of  such  a  company 
to  maintain  a  state  of  health  and  capa- 
bility among  its  employees  as  instru- 
mentalities of  its  business.  Why  should' 
it  be  said  that  this  is  in  no  sense*  of 
profit  to  appellee?  True,  perhaps  no 
direct  pecuniary  benefit  is  received,  but 
the  same  may  be  said  to  be  the  case  in 
the  conduct  of  its  machine  shops  and 
other  departments,  where  its  insensate 
physical  properties  are  repaired  when 
injured.  At  least  it  seems  to  us  that 
it  was  for  the  jury  and  not  the  court,  to 
say  from  all  the  circumstances,  includ- 
ing its  general  plan,  whether  appellee'3 
hospital  department  was  conducted  as 
a  mere  charity,  and  not  for  profit." 

In  Texas  &  P.  B.  Go.  v.  McWain 
(1909)  57  Tex.  Civ.  App.  512,  124  S. 
W.  202,  the  court  went  even  farther,  as 
will  be  seen  from  the  following  quota- 
tion :  "If  there  was  a  contract  whereby 
this  appellant  undertook,  in  considera- 
tion of  the  monthly  deduction  from  ap- 
pellee's wages,  to  furnish  him  medical 
treatment,  then  appellant  is  liable  for 
the  negligence  of  its  physicians  supplied 
by  it  in  discharge  of  such  undertaking, 
notwithstanding  it  may  be  that  no  prof- 
it accrues  to  it  from  the  deductions  thus 
imposed  upon  its  employees.  Indeed, 
its  liability  would  be  the  same  if  no 
deduction  whatever  was  made.  It  is 
inherent  in  the  very  contract  of  em- 
ployment, and  to  furnish  careful  treat- 
ment where  it  has  contracted  to  do  so 
is  as  much  a  part  of  its  duty  as  to 
exercise  care  in  furnishing  a  safe  place 
to  work  and  safe  tools  and  appliances- 
with  which  to  labor." 

10  Phillips  v.  St.  Louis  &  S.  F.  R.  Go, 
(1908)  211  Mo.  419,  17  L.R.A.(N.S.y 
1167,  124  Am.  St.  Rep.  786,  111  S.  W. 
109,  41  Ann.  Gas.  742. 

11  Illinois    C.    R.    Go.    v.    Buehanan 
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In  one  case  it  was  held  that  a  railroad  company  was  not  liable  for 
acts  of  its  surgeon  who  had  been  sent  by  it  to  a  wreck,  in  mutilating- 
the  corpse  of  one  of  the  employees  who  had  been  so  severely  injured 
that  he  subsequently  died  and  the  surgeon  sent  the  body  to  an  under- 
taking establishment.^* 

The  extent  of  the  liability  of  charitable  and  noncharitable  hos- 
pitals to  third  persons  is  discussed  in  chapter  cxii. 

2006.  Duty  to  provide  medical  aid  for  seamen. — The  general  rule  of 
maritime  law  is  that  a  seaman  who  has  contracted  a  sickness,  or  re- 
ceived an  injury,  while  in  the  service  of  his  ship,  is  entitled  to  be 
cured  at  the  expense  of  the  ship  and  the  shipowner.''  The  right  con- 
ferred by  this  rule  constitutes  "a.  part  of  the  contract  for  wages,  and 


(1907)    126   Ky.  288,   11  L.E.A.(N.S.) 
711,  103  S.  W.  272. 

^Louisville  &  N.  R.  Co.  v.  Blaokmon 
(1907)  3  Ga.  App.  80,  59  S.  E.  341. 

1  Lord  Mansfield  in  Paul  v.  Eden 
(1785),  an  unreported  case  cited  in 
Abbott  on  Shipping,  *619 ;  Chandler  v. 
Grieves  (1796)  2  H.  Bl.  606,  note  (a), 
6  T.  R.  325,  note  3,  Revised  Rep.  525; 
Ha/rt  V.  The  Little  John  (1800)  1  Pet. 
Adm.  115,  Fed.  Gas.  No.  6,153;  The 
Mmrod  (1822)  1  Ware,  9,  Fed.  Cas. 
No.  10,267 ;  Holmes  v.  Hutohinsoit 
(3  833)  Gilpin,  447,  Fed.  Cas.  No.  6,639; 
Bnment  v.  Taber  (1854)  1  Sprague, 
243,  Fed.  Cas.  No.  2,054;  Grouoher  v. 
OalcmoM  (1861)  3  Allen,  185;  Somer- 
ville  V.  The  Francisco  (1870)  1  Sawv. 
390,  Fed.  Cas.  No.  13,171 ;  BroKn  v.  The 
D.  8.  Cage  (1872)  1  Woods,  401,  405, 
Fed.  Cas.  No.  2,002 ;  The  North  America 
(1872)  5  Ben.  486,  Fed.  Cas.  No.  10,314; 
Brown  v.  The  Bradish  Johnson  (1873) 
1  Woods,  301,  Fed.  Cas.  No.  1,992 ;  Long- 
street  V.  The  R.  R.  Springer  (3  880)  4 
Fed.  671;  The  Explorer  (1884)  20  Fed. 
135;  The  W.  L.  WhAte  (1885)  25  Fed. 
503;  The  Neptuno  (1887)  30  Fed.  925; 
Sanders  v.  Stimson  Mill  Co.  (1903)  32 
Wash.  627,  73  Pac.  688;  The  Charles  H. 
Klinck  (1909)  172  Fed.  1019,  and  the 
cases  cited  passim  in  the  following 
notes. 

The  expenses  which  are  deemed  to  be 
a  charge  upon  the  ship  include  medical 
advice,  as  well  as  medicine,  diet,  lodg- 
ing, and  attendance.  The  William  Har- 
ris (1837)  1  Ware,  367,  Fed.  Cas.  No. 
17,695. 

In  Hardens.  Cordon  (1823)  2  Mason, 
541,  Fed.  Cas.  No.  6,047,  Story,  J., 
stated  that  his  researches  into  the  mari- 


time laws  of  foreign  countries  had  not 
disclosed  a  single  instance  in  which  they 
threw  the  expenses  of  sick  or  injured 
seamen  upon  themselves.  His  summary 
of  the  effect  of  those  laws  may  be  use- 
fully quoted:  "(9)  I  am  not  satisfied 
that  Spain  forms  an  exception.  Her 
marine  ordinances  have  not  been  within 
my  reach.  And  the  language  cited  by 
Cleirac  from  the  Laberinto  del  Comercio- 
contains  a  denial  only  of  wages  during^ 
sickness.  Cleirac  Us  et  Cout. ;  Com- 
mentaire  sur  Hanseat.  Ord.  art.  45,  p. 
104.  On  the  contrary,  the  positive  ordi- 
nances of  the  principal  maritime  na- 
tions expressly  make  these  expenses  a 
charge  upon  the  ship.  This  is  certainly 
the  law  of  France,  Denmark,  Sweden, 
the  Hanse  Towns,  Prussia,  Holland,  and' 
probably  of  the  Italian  states.  ( 10 )  Code 
de  Commerce,  b.  2,  title  5,  art.  262,  263 ; 
Ord.  de  la  Marine,  lib.  3,  title  4,  art. 
11,  1  Valin,  721 ;  1  Emerigon,  chap.  12, 
§  41,  art.  15,  p.  633.  Cleirac,  Juge- 
ments  d'Oleron,  arts.  6  &  7,  p.  16;  Old 
Hanseat.  Ordin.  [1591]  art.  39,  45;  New 
Hanseat.  Ord.  title,  14,  art.  2,  and 
Kuricke  Jus.  Marit.  Hanseat.  pp.  678 
&  821;  Targa.  Pond.  chap.  17,  §  16, 
chap.  85,  §  7;  Jacobsen,  Sea  Laws,  b. 
3,  chap.  2,  p.  144  [Frick's  translation] ; 
Pothier,  Louage  de  Matelots,  n.  189* 
[Cushing's  translation,  p.  114]  ;  Ordin. 
Rotterdam,  1721,  arts.  224,  246,  2  Ma- 
gens,  115,  118.  The  same  principle  i» 
recognized  in  the  ancient  laws  of  Wis- 
buy  (11),  Laws  of  Wisbuy,  art.  19,  and 
in  those  of  Oleron,  which  have  been 
held  in  peculiar  respect  by  England, 
and  have  been  in  some  measure  incor- 
porated into  her  maritime  jurisprudence- 
(12),  Laws  of  Oleron,  arts.  6,  7,  1  Bl, 
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is  a  material  ingredient  in  the  compensation  for  the  labor  and  serv- 
ices of  the  seamen."  *    The  rule  is  applicable,  irrespective  of  whether 


Com.  419;  4  Bl.  Com.  423;  Walton  v. 
O'he  Neptune  (1800)  1  Pet.  Adm.  142, 
144,  Fed.  Cas.  No.  17,135.  .  .  .  The 
Consolato  del  Mare  does  not  speak  par- 
ticularly on  this  point;  but  from  the 
provisions  of  this  venerable  collection 
of  maritime  usages  in  cases  nearly 
allied,  there  is  every  reason  to  infer 
that  a  similar  rule  then  prevailed  in 
the  Mediterranean  (13).  Consolato  del 
Mare,  chaps.  124,  125,  Boucher,  Con- 
sulat  de  la  Mer,  chaps.  127,  128.  Mol- 
loy  evidently  adopts  it  as  a  general  doc- 
trine of  maritime  law   (14);  Molloy,  b. 

2,  chap.  3,  §  5,  p.  243." 

The  maritime  lavps  of  Oleron,  Wis- 
buy,  and  the  Hanse  Tovi^ns  are  printed 
at  length  in  the  Appendix  to  1  Pet. 
Adm.   I. 

See  also  the  Commentary  of  Pardes- 
sus,  I.,  474,  II.,  521,  556,  IV.,  366. 

By  §  4552  of  the  U.  S.  Rev.  Stat. 
(U.  S.  Comp.  Stat.  1901,  p.  3089),  it 
is  declared  that  a  discharge  by  a  ship- 
ping commissioner  at  the  end  of  the 
Toyage  "shall  operate  as  a  mutual  dis- 
charge and  settlement  of  all  demands 
for  wages  between  the  parties  thereto 
on  account  of  wages,  in  respect  of  the 
last  voyage  or   engagement." 

By  the  Dingley  act  June  26,  1884,  § 

3,  chap.  121,  23  Stat,  at  L.  54,  U.  S. 
Comp.  Stat.  1901,  p.  3109.  "Whenever 
a  seaman  is  discharged  by  a  consular 
officer  in  consequence  of  any  hurt  or 
injury  received  in  the  service  of  the 
vessel,  such  consular  officer  shall  require 
the  payment  by  the  master  of  one 
month's  [extra]  wages  for  such  seaman 
over  and  above  the  wages  due  at  the 
time  of  discharge." 

It  has  been  held  that  neither  of  these 
provisions  can  be  construed  as  absolv- 
ing the  vessel  from  liability  for  the  ex- 
penses of  the  seaman's  medical  treat- 
ment for  a  hurt  received  before  the  dis- 
charge. The  W.  L.  White  (1885)  25 
Fed.  503.  The  court  was  also  of  the 
opinion  that  the  ship's  liability  was 
not  diminished  by  U.  S.  Rev.  Stat.  § 
4581,  as  amended  by  the  7th  section  of 
the  act  of  June  26,  1884  (23  Stat,  at 
L.  55,  chap.  121,  U.  S.  Comp.  Stat. 
1901,  p.  3107),  which  provides  that  "if 
any  seaman,  after  his  discharge,  shall 
have  incurred  any  expense  for  board 
or  other  necessaries  at  the  place  of  his 


discharge,  before  shipping  again,  or  for 
transportation  to  the  United  States, 
such  expense  shall  be  paid  out  of  the 
arrears  of  wages  and  extra  wages  re- 
ceived by  the  consular  officer,  which 
shall  be  retained  for  that  purpose,  and 
the  balance  only  paid  over  to  such 
seamen." 

In  The  Henri/  B.  Fislce  (1905)  141 
Fed.  188,  it  was  held  that  an  injured 
seaman  who  had  been  discharged  from 
a,  hospital  as  cured  of  certain  injuries 
was  entitled  to  recover  from  the  vessel 
for  the  expense  subsequently  incurred 
in  being  treated  for  other  injuries  re- 
ceived at  the  same  time,  but  not  treated 
at  the  hospital. 

In  The  Troop  (1904)  63  C.  C.  A.  584, 
128  Fed.  856,  affirming  (1902)  118  Fed. 
769,  it  was  held  that  an  American  court 
of  admiralty  may,  in  its  discretion,  en- 
tertain jurisdiction  of  a  suit  by  an  alien 
seaman  against  a  foreign  ship  to  recover 
damages  for  gross  negligence  or  miscon- 
duct of  the  master  in  failing  to  furnish 
libellant  proper  care,  nursing,  and  med- 
ical treatment  after  his  accidental  in- 
jury while  in  the  service  of  the  ship,  and 
that  the  assumption  of  such  jurisdiction 
will  not  be  held  an  abuse  of  discretion 
by  an  appellate  court,  where  the  cir- 
cumstances were  such  that  otherwise 
the  libellant,  who  was  left  in  this  coun- 
try, permanently  injured,  and  without 
money,  would  probably  have  been  with- 
out effective  remedy. 

Whether  a  suit  m  personam  for  the 
recovery  of  such  expenses  should  be 
brought  against  the  owner  of  a  char- 
tered ship  or  the  charterer  must  be 
determined  with  reference  to  the  same 
principles  which  determine  the  proper 
incidence  of  liability  in  case  of  con- 
tracts made,  or  torts  committed  by,  the 
members  of  the  crew  of  such  a  ship.  See 
§§  932  et  seq.,  ante. 

In  Walton  v.  The  Neptune  (1800)  l 
Pet.  Adm.  142,  Fed.  Cas.  No.  17,135, 
it  seems  to  be  laid  down  that  a  seaman 
who,  without  any  misconduct  on  his 
part,  is  accidentally  disabled,  while  in 
the  service  of  the  ship,  is  to  be  cured  at 
his  own  charge.  By  all  the  other  au- 
thorities, however,  cases  of  injury  and 
sickness  are  assimilated. 

^Harden  v.  Gordon  (1823)  2  Mason, 
541,  Fed.   Cas.  No.  6,047,  where  Story, 
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the  sickness  or  irijmy  of  the  seaman  was  or  was  not  due  to  the  fault 
of  the  shipowner  or  his  agents.^  But  in  a  case  where  such  fault  is 
shown,  he  may  recover  damages  in  addition  to  the  exi)enscs  of  medi- 
cal treatiuent.* 

The  duty  to  furnish  a  seaman  with  proper  care,  treatment,  and 
supplies  is  one  which  belongs  to  the  class  of  those  which  are  regarded 
as  being  nondelegable.  (See  generally,  chapter  lxiv.,  ante.)  Ac- 
cordingly a  seaman  is  entitled  to  maintain  an  action  against  the  ship 


■J.,  lield  that  a  claim  of  this  sort  was 
one  in  the  nature  of  additional  wages 
during  the  period  of  sickness,  and  was 
just  as  proper  to  be  enforced  in  a  court 
of  admiralty  as  a  claim  for  additional 
pay.  He  considered  tliat  it  stood  upon 
the  same  analogy  as  the  compensation 
allowed  by  the  laws  of  the  United 
States,  by  which  it  was  provided  that, 
in  cases  of  short  allowance  of  provisions 
and  water,  the  amount  should  be  re- 
coverable in  the  same  manner  as  wages. 
Act  July  20,  1790,  chap.  29,  §  9. 

That  the  right  is  one  to  be  enforced 
by  an  award  of  additional  wages  was 
also  laid  down  in  TJie  Ben  Flint  (1867) 
]  Abb.  (U.  S.)   126,  Fed.  Cas.  No.  1,299. 

In  Sanders  v.  Stimson  Mill  Co.  (1904) 
34  Wash.  357,  75  Pae.  974  (a  rehearing 
of  the  same  case,  as  reported  in  [1903"| 
32  Wash.  627,  73  Pac.  688),  the  court 
reversed  its  former  decision  on  the 
ground  that  it  was  apparent  from  the 
complaint  that  the  plaintiff  had  sued 
in  tort,  that  the  action  was  brought  to 
recover  for  damages  sustained  by  the 
alleged  negligence  and  wrongful  acts 
of  the  respondent,  and  that  there  was 
no  element  of  maritime  contract  ex- 
pressed or  intimated  either  in  the  com- 
plaint or  in  any  of  the  succeeding  plead- 
ings. The  point  that  he  was  entitled  to 
recover  on  the  ground  of  contract  hav- 
ing been  raised  for  the  first  time  on  the 
appeal  was  treated  as  not  being  open  to 
consideration. 

That  wrongfully  withholding  suitable 
medicines  from  a  seaman,  and  wrongful- 
ly setting  him  ashore  in  a  foreign  coun- 
try, are  violations  of  a  contract  of 
hiring,  was  held  in  Orapo  v.  Allen 
(1849)  i  Sprague,  184,  Fed.  Cas.  No. 
3,360. 

The  fact  that  a  seaman's  disease  is  of 
a  malignant  and  infectious  variety  will 
not  justify  the  master  in  putting  him 
ashore  without  any  provisions  for  his 
subsistence,  or  proper  medical  attend- 
M.  &  S.  Vol.  v.— 390. 


ance.  Tomlinson  v.  Heioett  (1872)  2 
Sawy.  278,  Fed.  Cas.  No.  14,087. 

In  Ha/rden  v.  Gordon.,  supra,  Story, 
J.,  approved  the  view  of  Judge  Peters, 
that  the  words  "deducting  charges,  etc.," 
in  the  7th  art.  of  the  Laws  of  Wisbuy, 
refer  to  extra  charges  for  more  delicate 
diet  than  usual.  Walton  v.  The  Nep- 
tune  (1800)    1  Pet.  Adm.  142,  14.4. 

SThe  Osceola  (1903)  189  U.  S.  158, 
47  L.  ed.  760,  23  Sup.  Ct.  Rep.  483. 

Sanders  v.  Stimson  Mill  Go.  ( 1903 ) 
32  Wash.  627,  73  Pac.  688,  and  the  cases 
cited  passim  in  this  chapter.  See  espe- 
cially §  2009,  a,  post. 

4  See  cases  cited  in  §§  2009,  b,  and 
2010,  post. 

In  The  Osceola  ( 1903 )  189  U.  S.  158, 
47  L.  ed.  760,  23  Sup.  Ct.  Eep.  483,  it 
was  observed  that  by  English  and  Amer- 
ican judges  "a  departure  has  been  made 
from  the  Continental  codes,  in  allowing 
an  indemnity  beyond  the  expense  of 
maintenance  and  cure,  in  cases  arising 
from  unseaworthiness."  The  court  add- 
ed: "We  are  not  disposed  to  disturb 
so  wholesome  a  doctrine  by  any  contrary 
decision  of  our  own." 

A  seaman  injured  while  on  duty,  al- 
though through  no  fault  of  the  vessel, 
is  entitled  to  recover  for  cost  of  main- 
tenance and  cure,  regardless  of  the  ter- 
mination of  the  voyage,  although  he 
cannot  recover  damages  in  addition. 
The  Teviotdale  (1909)   166  Fed.  481. 

In  Brown  v.  The  Brandish  Johnson 
(1873)  1  Woods,  301,  Fed.  Cas.  No. 
1,992,  it  was  laid  down  that,  in  the 
absence  of  fault,  damages  in  the  nature 
of  extra  wages  cannot  be  recovered. 

Where  the  seaman's  injury  was  not 
caused  by  any  negligence  on  the  part  of 
the  shipowner  or  his  agents,  his  hospital 
expenses  cannot  be  recovered  under  a 
declaration  which  merely  claims  dam- 
ages for  the  injury.  Wymnn  v.  The 
Duart  Castle  (1899)   6  Can.  Exch.  387. 
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for  damages  caused  by  its  non-performance,  even  though  the  party  to 
whom  such  non-performance  was  attributable  was  for  other  purposes, 
his  coservant.* 

By  one  of  the  English  courts  of  common  law  it  has  been  held  the 
general  authority  which  the  master  of  a  ship  possesses  to  pledge  the 
owner's  credit  for  '"such  matters  as  are  necessary  for  the  due  prose- 
cution of  the  voyage"  does  not  empower  him  to  bind  the  owner  by  a 
contract  for  the  supply  of  medicines  and  provisions  to  a  sailor  who  is 
left  behind  to  be  cured  of  an  injury  received  at  the  port  of  depart- 
ure.^ Unless  the  fact  that  the  injury  in  this  instance  was  received 
at  the  port  of  departure  is  to  be  regarded  as  a  differentiating  element, 
it  is  difEcult  to  reconcile  this  decision  with  the  rule  of  maritime  laAv 
which  is  stated  at  the  commencement  of  this  section.  That  the  mas- 
ter of  a  ship  should  be  deemed  to  have  an  implied  power  to  make 

^  The  Troop  (1904)    63  C.  C.  A.  584,  nearly  a  century  that  a  seaman  injured 

128  Fed.  856,  afijrming  (1902)   118  Fed.  while  in  the  service  of  his  ship  is  en- 

769    (non-performance  of  duty  after  ac-  titled   to   proper   care   and   medical   at- 

cidental      injury)  ;       The      Matterhorn  tention  at  the  expense  of  the  ship,  and 

(1G04)    63  C.  C.  A.  331,  128  Fed.  863  that,  if  this  be  neglected,  the  ship  may 

(non-performance    of    duty    after    mal-  be  held  in  consequential  damages." 
treatment    by    master);    Gabrielson   v.        ^  Organ   v.   Brodie    (1854)    10   Exch. 

Waydell  (1895)  67  Fed.  342.  449.     There,  several  sailors  having  met 

In  The  Osceola,  (1903)  189  U.  S.  158,  vi^ith  a.  serious  accident  in  weighing  the 
47  L.  ed.  760,  23  Sup.  Ct.  Eep.  483,  anchor  at  the  port  of  departure,  were 
this  doctrine  was  laid  down  in  the  ex-  taken  on  shore  by  the  captain  and  left 
ceptive  form,  that  "all  the  members  of  at  the  house  of  the  plaintiff,  who  was 
the  crew,  except,  perhaps,  the  master,  told  by  the  captain  that  the  owner  of 
are,  as  between  themselves,  fellow  serv-  the  vessel  would  pay  for  what  the  sail- 
ants;  and  hence  seamen  cannot  recover  ors  had.  The  captain  immediately 
for  injuries  sustained  through  the  negli-  afterwards  hired  some  fresh  hands,  and 
gence  of  another  member  of  the  crew,  proceeded  on  the  voyage.  At  the  time 
beyond  the  expense  of  their  maintenance  the  sailors  were  intrusted  to  the  care 
and  cure."  The  appellants  in  The  of  the  plaintiiT,  there  was  no  proba- 
Troop,  supra,  relied  upon  this  case  as  bility  that  they  would  be  able  to  resume 
having  committed  the  Supreme  Court  their  duties  for  that  voyage,  and  they 
to  the  doctrine  that  a  seaman  is  not  remained  at  his  house  for  several  weeks, 
entitled  to  pursue  a  vessel  in  rem  for  An  action  against  the  owner  of  the 
injury  caused  by  the  neglect  of  the  vessel  for  food  and  medicine  supplied 
master  to  furnish  him  with  proper  med-  to  the  sailors  was  held  not  to  be  main- 
ieal  treatment.  But  it  was  pointed  out  tainable.  Parke,  B.,  said:  "The  facts 
that  the  actual  question  involved  was  show  that  it  was  not  necessary  that 
merely  whether  a  suit  in  rem  can  be  these  seamen  should  be  cured,  in  order 
maintained  against  a  vessel  for  an  in-  that  the  vessel  might  proceed  on  her 
jury  received  by  a  member  of  the  crew,  voyage.  If  that  had  appeared  to  be 
as  a  result  of  the  improvident  and  negli-  the  case,  tlie  owner  would  have  been 
gent  order  of  the  master,  in  directing  responsible  for  all  necessary  supplies  of 
that  the  gangway  be  unshipped  while  medicine  ordered  by  the  captain,  and 
the  vessel  was  at  sea,  running  against  perhaps  even  for  provisions.  But  as 
the  wind.  It  could  not  "be  presumed  there  is  no  ground  for  saying  that  these 
that  it  was  the  intention  of  the  court  matters  were  necessaries  in  that  sense, 
to  overrule,  without  referring  thereto,  the  captain  had  no  authority  to  pledge- 
a  long  line  of  American  decisions  in  the  owner's  credit." 
which  it   has   been   uniformly   held   for 
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the  medical  expenses  of  a  seaman  a  charge  upon  the  ship,  or  to  pledge 
the  shipowner's  credit  for  their  payment,  seems  to  be  a  necessary  con- 
sequence of  treating  the  ship  and  the  shipowner  as  being  ultimately 
liable  for  those  expenses.  The  doctrine  that  this  is  one  of  the  implied 
powers  of  the  master  has  been  recognized  in  one  case  by  an  American 
court  of  admiralty.'' 

2007.  What  persons  are  within  the  scope  of  the  rule. — The  general 
rule  stated  in  the  preceding  section  is  applicable  to  the  crcAvs  of  all 
sea-going  vessels,  however  short  may  be  the  voyages  in  which  they 
may  be  engaged.^  In  the  United  States,  it  has  been  extended  so  as 
to  cover  persons  employed  on  the  Great  Lakes  and  on  navigable 
rivers.*  But  its  operation  in  respect  to  such  waters  is  limited  to  cases 
in  which  the  contract  of  employment  relates  to  a  definite  voyage  of 
some  length.' 


'See  The  Laura  Madsen  (1901)  112 
Fed.  72,  where,  however,  the  actual 
point  decided  was  that  the  master  of  a 
ship  has  no  authority  to  pledge  the 
credit  of  the  ship  for  the  expenses  of 
the  medical  treatment  of  a  stowaway 
whom  he  has  compelled  to  sign  articles. 
The  legal  position  of  a  stowaway  under 
such  circumstances  is  merely  that  of 
one  who  is  voluntarily  and  wrongfully 
on  board  the  ship. 

Reference  may  also  be  made  to  two 
other  cases  which  are  somewhat  perti- 
nent in  the  present  connection. 

In  one  it  was  held  that  a  sick  or 
injured  seaman  is  entitled  to  be  reim- 
bursed for  any  outlay  which  he  him- 
self may  have  made,  and  to  be  indem- 
nified against  any  personal  responsi- 
bility which  he  may  have  incurred,  in 
respect  to  his  own  medicial  expenses. 
The  Atlantic  (1849)  Abb.  Adm.  451, 
478. 

In  the  other  it  was  conceded  that, 
under  some  circumstances,  a  shipowner 
will  be  bound  to  recoup  the  consignee 
of  the  ship  at  a  foreign  port,  who  has 
paid  the  expenses  of  the  sickness  and 
funeral  of  the  master.  Winthrop  v 
Carleton  (1815)  12  Mass.  4.  The  deci- 
sion was  put  upon  the  ground  that  the 
owner  is  presumed  to  authorize  every- 
thing to  be  done  by  the  consignee  which 
the  custom  of  the  place  where  the  ves- 
sel is  shall  require  to  be  done. 

iThe  Mars  (1907)  79  C.  C.  A.  435, 
149  Fed.  729,  affirming  (1905)  138  Fed. 
941,  and  (1906)  145  Fed.  446  (crew 
of  tug). 


2  For  cases  in  which  the  rule  was  ap- 
plied with  reference  to  the  crews  of  lake 
vessels,  see  The  Ben  Flint  ( 1867 )  1  Abb. 
(U.   S.)126,   Fed.   Cas.  No.   1,299;    The 

J.  F.  Card  (1890)   43  Fed.  92. 

For  cases  in  which  men  serving  on 
river  boats  were  concerned,  see  Meyers 
V.  The  Lizzie  Hopkins  (1871)  1  Woods, 
170,  Fed.  Cas.  No.  9,993;  Longstreet  v. 
The  Springer  (1880)  4  Fed.  671  (steam- 
boat between  Cincinnati  and  New  Or- 
leans) ;  Moseley  v.  Scott  (1866)  — 
Oliio  — ,  5  Am.  L.  Reg.  N.  S.  599. 
(steamboat  on  the  Ohio  river)  ;  The- 
Centennial  (1881)  4  Woods,  50,  10  Fed, 
397;  The  Troy  (1902)   121  Fed.  901. 

3  It  does  not  apply  to  the  case  of  an 
employee  hired  for  a  couple  of  hours 
to  assist  in  moving  a  barge  a  short 
distance  along  a  river.  Hanson  v.  The 
John  B.  Lyon  (1887)  33  Fed.  184.  The 
court  said:  "This  ship  was  not  bound 
upon  a  voyage,  within  the  meaning  of 
the  cases  in  which  this  rule  has  been 
applied,  or  of  the  circumstances  out  of 
which  the  rule  originated.  .  .  . 
It  was  not  a  case  where  it  was  expected 
to  earn  freight,  or  in  any  way  engage 
in  commerce.  No  shipping  articlcH 
were  signed;  no  special  employment  as 
seaman  was  given  to  the  libellant.  The 
barge,  as  the  libellant  must  have  known, 
was  proceeding  from  one  location  in  the 
harbor  to  another  by  the  aid  of  tugs, 
and  the  main  burden  of  handling  the 
barge  was  upon  the  tugs.  As  a  matter 
of  special  precaution,  the  captain  se- 
cured the  services  of  these  few  men, 
.     .     .     and  the  libellant  was  directed 
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The  rule  embraces  the  officers  of  the  ship,  and  all  the  members  of 
the  crew  who  have  been  employed  in  the  ordinary  manner,  whether 
their  duties  pertain  to  navigation  or  not,*  and  whether  they  are  com- 
pensated by  wages  of  a  specific  amount,  or  by  a  share  of  the  earn- 
ings of  the  vessel.^  But  there  is  no  obligation  to  furnish  medical  aid 
to  a  stowaway.^ 

2008.  Limits  of  the  shipowner's  liability.  Generally. —  The  ship- 
owner's obligation  to  provide  medical  attendance  for  an  injured  sea- 
man is  predicated  only  with  respect  to  cases  in  which  the  injury  was 
received  while  he  was  in  the  service  of  the  ship.' 

The  ship  is  chargeable  with  the  medical  expenses  incurred  by  a 
seaman  on  shore,  if  no  proper  means  for  treating  him  on  board  were 


to  talce  his  place  in  the  wheelhouae. 
This  did  not  malce  him  a  seaman,  or 
put  him  in  such  a  relation  to  this 
vessel  as  to  entitle  him  to  all  the  rights 
of  a  seaman  who  had  been  duly  shipped 
for  a  voyage.  He  was  merely  in  the 
position  of  an  employee  rightfully  on 
board  of  the  vessel,  and  if,  while  there, 
he  had  been  injured,  by  reason  of  the 
fault  or  negligence  of  the  officers  of 
the  barge,  he  might  have  had  this 
action  either  at  law,  or  his  libel  in  ad- 
miralty, to  recover  damages  for  sueli 
injury." 

A  tug  under  30 'tons  burden,  making 
short  trips  of  less  than  40  miles  on  an 
inland  lake,  is  not  liable  to  an  injured 
hand  because  of  failure  to  have  on 
board  medicines  and  appliances  neces- 
sary to  treat  the  injury.  Lapier  v. 
BeauUen  Ice  &  Coal  Co.  (1910)  162 
Jlich.  533,  35  L.R.A.(N.S.)  199,  127 
N.  W.  692. 

iBabcook  v.  Terry  (1866)  1  Low. 
Dec.  66,  Fed.  Cas.  No.  702  (chief  officer)  ; 
Harden  v.  Gordon  (1823)  2  Mason, 
541,  Fed.  Cas.  No.  6,047  (chief  officer)  ; 
The  George  (1832)  1  Sumn.  151  Fed. 
Cas.  No.  5,329  (mate)  ;  Gallon  v.  Wil- 
liams (1871)  2  Low.  Dec.  1,  Fed.  Cas. 
No.  2,324  (mate);  The  Atlantic  (1849) 
Abb.  Adm.  451,  Fed.  Cas.  No.  620 
(carpenter's  mate)  ;  Holt  v.  Cummings 
(1883)  102  Pa.  212,  48  Am.  Rep.  199 
(engineer  of  steamer)  ;  Sanders  v. 
Htimson  Mill  Co.  (1903)  32  Wash.  627, 
73  Pac.  688;  The  'North  America  (1872) 
5  Ben.  486,  Fed.  Cas.  No.  10,314  (fire- 
man of  steamer)  ;  Longstreet  v.  The 
Springer  (1880)  4  Fed.  671  (fireman 
of   steamer);    The   Mars    (1907)    79   C. 


C.  A.  435,  149  Fed.  729,  affirming 
(1905)  138  Fed.  941,  and  (1906)  145 
Fed.  446  (fireman  of  steamer)  :  Moseley 
V.  Scott  (1866)  —  Ohio  — ,  5  Am.  L. 
Reg.  N.  S.  599   (cabin  boy). 

^The  Atlantic  (1849)  Abb.  Adm. 
452,  Fed.  Cas.  No.  620;  Knight  v. 
Parsons  (1855)  1  Sprague,  279,  Fed. 
Cas.  No.  7,886  (fishermen  on  (ishing 
schooner,  paid  aocordirg  to  their 
catch ) . 

^The  Laura  Madsen  (1901)  112  Fed. 
72. 

1  In  a  standard  treatise  it  is  stated 
that  the  effect  of  the  marine  ordinances 
is  that  a  seaman  is  not  entitled  to  be 
cured  at  the  expense  of  the  ship,  where 
he  receives  an  injury  in  the  pursuit  of 
his  own  private  concerns.  Abbott, 
Shipping,  11th  ed.  p.  167,  citing  the 
Laws  of  Oleron,  art.  6,  Laws  of  Wis- 
buy,  art.  18,  Laws  of  the  Hanse  Towns, 
art.  39;  2  Pet.  Adm.  pp.  xiv.,  Lxxiv., 
cv.,  App.  X. 

In  Reed  v.  Canfield  (1832)  1  Sumn. 
195,  Fed.  Cas.  No.  11,641;  Story,  J„ 
expressed  the  opinion  that  this  state- 
ment of  the  law  is  fully  borne  out  by 
the  authorities   relied  on. 

An  injury  infiicted  by  an  officer  in 
punishing  a  seaman  in  an  improper 
manner  was  held  to  have  been  received 
"in  the  service  of  the  ship,"  this  phrase 
not  being  confined  in  its  application 
to  acts  done  for  the  benefit  of  the  ship, 
or  in  the  actual  performance  of  duty. 
Ringgold  v.  Croclcer  ( ]  848 )  Abb.  Adm. 
344,  Fed.  Cas.  No.  11,843. 

See  also  Lomba-rd  S.  S.  Co.  v.  Ander- 
son (1904)  67  C.  C.  A.  432,  134  Fed. 
568,  §  2009,  note   12,  post. 
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available,^  or,  irrespective  of  that  question,  if  he  left  the  ship  with 
the  consent  of  the  officers.^  On  the  other  hand,  a  seaman  who,  instead 
of  accepting  the  master's  offer  of  assistance,  abandons  the  service  of 
the  vessel  and  seeks  medical  aid  on  shore,  forfeits  his  right  to  be  cured 
at  the  ship's  expense.* 

A  sliipowiier  is  not  liable  for  the  medical  expenses  of  a  seaman 
vsrhose  gross  negligence  or  wilfiil  misconduct  was  a  contributory  cause 
of  his  sickness  or  injury.*    But  his  claim  is  not  barred  by  evidence 

^  Bahcoch    V.    Terry    (1866)     1    Low.   not  exempt  the  ship  from  liability  for 
Dec.  06.  Fed.  Cas.  No.  702.  expense      while      there.        Johnson      v. 

3  In    The    Xorth    America     (1872)     5    Doubty    (1827)    1   Ashm.    (Pa.)    165. 
Ben.  486,   Fed.  C'a.s.   No.   10,314,  a  fire-        No  allowance  will  be  made  to  an  in- 
man  was  held  to  be  entitled  to  his  wages    jui'ed    seaman    for    medical    attendance 
for  the  wliole  voyage,  although  he  had    if  lie  was  sent  to  a  hospital  at  the  ex- 
gone  to  a   hospital   at  the  place  where    pense    of    the    ship.        The    Centennial 
the  ship  touched  on  the   outward  voy-    (1881)    4  \^"oods,  50,  10  Fed.  397. 
age,  and  the  expenses  of  treatment  ex-        Or   if   he   was   treated   at   a   hospital 
ceeded    the   amount    of    his   wages,    the    gratuitouslj'.    Davis  v.  The  Erie  (1840) 
proof    being   that    he   had   gone    to   the    Fed.   Cas.  No.  3,632a.. 
hospital     upon     the     judgment    of     the        i  The  Cambridge  (1877)  4  Sawy.  252,, 
officers  of  the  ship  as  well  as  upon  his    Fed.    Cas.   No.    2,335    (abandonment   of 
own,  and  for  the  convenience  of  the  ship,    service   was   treated   as   a   renunciation 
In  this   case  it  was  conceded  that  the   by  the  seaman  of  any  further  claim  up- 
seaman     would     have     had     no     claim    on    the    ship    for    the    expenses    of    his 
against   the   ship    if   he   had   gone   into    cure). 

a  hospital  against  the  expressed  judg-  &  The  Mars  (1907)  79  C.  C.  A.  435, 
ment  of  the  officers.  149    Fed.    729,    affirming     (1905)     138 

See  also  Harden  v.  Gordon  (1823)  2  Fed.  941,  and  (1906)  145  Fed.  446; 
Mason,  541,  Fed.  Cas.  No.  6,047,  and  The  City  of  Alexandria  (1883)  17  Fed.. 
The  George  (1832)  1  Sumn.  151,  Fed.  390  (this  exception  to  the  general  rule 
Cas.  No.  5,329,  the  effect  of  which  is  was  recognized  by  the  court,  arguendo) . 
stated  in  §  2012,  notes  1,  4,  post.  In  In  The  Ben  Flint  (1867)  1  Abb.  (U. 
the  former  of  these  cases  Story,  -J.,  S.)  126,  Fed.  Cas.  No.  1,299,  it  was  laid 
states  that  the  various  marine  ordi-  down  that  to  produce  a  forfeiture  of 
nances  which  are  evidence  of  the  general  the  claim,  the  disability  or  sickness  of 
maritime  law  declare  that  a  sick  sea-  the  seaman  must  be  owing  to  vicious 
man,  when  he  is  put  ashore,  is  entitled  or  unjustifiable  conduct,  such  as  gross 
to  receive  suitable  sustenance  and  at-  negligence  operating  in  the  nature  of  a 
tendance  from  the  ship  and  crew  during  fraud  upon  the  owners,  wilful  disobedi- 
his  Illness.  By  art.  7  of  the  Laws  of  ence  to  orders,  persistent  neglect  of 
Oleron,  it  is  provided:     "If  it  happens    duty. 

that  sickness  seizes  on  any  one  of  the  The  rule,  as  laid  down  in  Walton  v_ 
mariners  while  in  the  service  of  the  'fhe  Neptune  (1800)  1  Pet.  Adm.  142,. 
ship,  the  master  ought  to  set  him  Fed.  Cas.  No.  17,135,  is  that,  if  the  sick- 
ashore,  to  provide  lodging  and  candle-  ]iess,  disability,  or  death  of  a  seaman 
light  for  him,  and  also  spare  him  one  was  due  to  "vicious  or  unjustifiable 
of  the  ship's  boys,  or  hire  a  woman  to  conduct,"  he  or  his  heirs  must  bear  the 
attend  him,  and  likewise  to  afford  him   loss. 

such  diet  as  is  usual  in  the  ship."  In  Johnson  v.  Huckins  (1843)  1 
Other  provisions  to  the  same  effect  are  Sprague,  67,  Fed.  Cas.  No.  7,390  it  was 
art.  19  of  the  Laws  of  Wisbuy,  and  held  that  in  case  of  sickness  produced 
art.  45  of  the  Hanseatic  ordinance.  by  the  seaman's  own  fault,  he  would  be 
The  fact  that  the  seaman,  upon  being  charged  with  the  expenses  of  subsis- 
given  his  choice  between  remaining  on  tence;  and  while  there  is  no  express 
board  the  ship,  and  being  sent  on  shore  ruling  on  the  question  of  medical  at- 
to  a  hospital,   chooses   the  latter,   will    tendance,  some  expressions  of  the  court. 
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Avhich  merely  goes  to  show  that  he  was  guilty  of  ordinary  careless- 


ness. 


It  has  been  held  that,  where  the  expenses  in  question  were  incurred 
in  the  treatment  of  a  sickness,  it  is  not  necespary  to  show,  as  a  pre- 
requisite to  recovery,  that  it  originated  while  the  seaman  was  actually 
in  the  service  of  the  ship,  but  merely  that  it  existed  during  that 
period,  and  that  it  was  not  due  to  any  fault  or  misconduct  on  his 
part.''  Whether  a  similar  rule  prevails  where  the  conditions  which 
demanded  the  treatment  were  the  result  of  a  bodily  injury  received 
before  the  time  when  the  seaman  entered  the  service  is  a  point  which 
has  apparently  not  been  decided.  But  it  is  apprehended  that  the  ob- 
ligation of  the  shipowner  would  extend  to  such  a  case  also. 

A  freighting  vessel  is  not  bound  to  provide  a  physician  or  nurses 
for  sick  seamen  on  the  voyage.  The  care  and  attention  of  the  master 
are  all  that  the  crew  have  a  right  to  demand.' 

2009.  Limits  of  liability  in  respect  of  time. — a.  Queslion  consid- 
ered apart  from  the  element  of  fault  on  the  part  of  the  shipowner  or 
his  agents. — It  is  agreed  by  the  courts  that,  except  in  cases  where  the 


would  seem  to  imply  that  subsistence 
was  regarded  as  including  medicine. 

That  the  vessel  is  not  chargeable  with 
the  expenses  of  the  cure  of  a  seaman 
who  contracts  disease  by  his  own  vices 
or  faults,  and  in  defiance  of  the  counsel 
and  command  of  his  superior  officers, 
was  held  in  Pierce  v.  Patton  (1833) 
Gilpin,  435,  Fed.  Cas.  No.  11,145. 

Similarly  it  has  been  laid  down  that 
a  sailor  is  not  entitled  to  be  treated  at 
the  expense  of  the  ship,  nor  to  wages, 
while  disabled  by  disease  brought  on  by 
his  oAA'n  vices,  nor  when,  being  in  a 
diseased  state,  unknown  to  the  master 
and  owners,  he  ships  as  an  able  man. 
Chandler  v.  The  Annie  Buclcman  (.1853) 
Fed.   Cas.  No.   2,591a. 

A  seaman  who  disregards  the  advice 
of  his  physician,  and  uses  a  wounded 
foot,  cannot  recover  of  the  ship  for  its 
Subsequent  care  and  cure.  Richard- 
son V.  Tlie  Juillette  (1842)  2  N.  Y. 
Leg.  Obs.  Fed.  Cas.  No.  11,784. 

The  expenses  of  his  curing  himself 
from  any  illness  or  injury  occasioned 
by  his  own  improper  conduct  are 
thrown  upon  the  seaman  by  the  Laws 
of  Oleron,  art.  6 ;  Laws  of  Wisbuy,  art. 
20:  Marine  Ordinances  of  France,  liv. 
3.  F.  4,  art.  12;  Code  de  Commerce, 
art.    264. 

Blleed   V.    Canfield    (1832)    1    Sumn. 


195,  Fed.  Cas.  No.  11,641;  The  Chandos 
(1880)  6  Sawy.  544,  4  Fed.  645;  The 
Ben.  Flint  (1867)  1  Biss.  562,  1  Abb. 
(U.  S.)  126,  Fed.  Cas.  No.  1,299;  The 
City  of  Carlisle  (1889)  5  L.R.A.  52, 
14  Sawy.  179,  39  Fed.  807  (ship  liable 
where  seaman's  injury  resulted  from  his 
failure  to  notice  that  a  clew  iron  was 
hanging  loose)  ;  The  City  of  St.  Louis 
(1893)  56  Fed.  720  (ignorance  of 
methods  of  the  boat,  contributing  to  the 
injury  of  a  deckhand  on  a  steamboat, 
held  not  to  constitute  a  fault  of  such 
character  as  to  debar  him  from  recover- 
ing his  expenses)  ;  The  Wanderer  (1884) 
20  Fed.  140;  The  Chico  (1905)  140 
Fed.  568;  The  Mars  (see  proceeding 
note) . 

One  of  the  propositions  which  were 
recently  declared  by  the  Supreme  Court 
of  the  United  States  to  have  been  set- 
tled by  the  English-American  authori- 
ties was  stated  thus:  The  seaman  is 
not  allowed  to  recover  an  indemnity  for 
the  negligence  of  the  master,  or  any 
member  of  the  crew,  but  is  entitled  to 
maintenance  and  cure,  whether  the  in- 
juries were  received  by  negligence  or 
accident. 

^Xeilson  v.  The  Laura  (1872)  2 
Sawy.  242,  Fed.  Cas.  No.  10,092. 

^The  Wensleydale  (1890)  41  Fed. 
602. 
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seaman's  sickness  or  injury  is  the  result  of  his  own  wilful  miscon- 
duct,  the  duty  of  the  shipowner  to  furnish  him  with  medical  or  sur- 
gical attendance  continues,  at  least  up  to  the  time  when  the  voyage 
is  ended  and  he  is  discharged  from  service.^  l^or  is  it  disputed  that 
the  liability  of  a  shipowner  for  the  medical  expenses  of  a  seaman 
whose  sickness  or  injury  was  not  the  result  of  the  shipowner's  tortious 
.acts  terminates  with  the  cure  of  the  seaman.*  But  under  the  authori- 
ties, as  they  stand,  it  seems  to  be  a  matter  of  considerable  uncertainty 
whether  the  shipowner's  liability  for  medical  expenses  is  to  be  con- 
sidered as  one  which  is  coextensive  in  point  of  duration  with  the  con- 
tract of  employment,  and  ceases  to  subsist  when  the  seaman  is  dis- 
■charged,  or  whether  in  some  circumstances  the  shipowner  remains 
subject  to  that  liability  for  a  further  period.    An  examination  of  the 


ITfte  OsceoU  (1902)  189  U.  S.  158, 
47  L.  ed.  760,  23  Sup.  Ct.  Kep.  483; 
The  City  of  Carlisle  (1889)  5  L.R.A. 
52,  14  Sawy.  179,  39  Fed.  807;  The  W. 
L.  White  (1885)  25  Fed.  503;  Harrii 
V.  Capm  (1857)  l?ed.  Caa.  No.  6,118 
(seaman  injured  during  a  voyage,  and 
left  sick  in  a  foreign  port,  held  to  be 
•entitled  to  wages  during  such  sickness, 
and  up  to  his  arrival  home,  together 
-with  medical  expenses,  deducting  wages 
actually  earned  on  the  return  voyage). 

The  same  doctrine  was  also  taken  for 
granted  in  many  of  the  decisions  cited 
in  the  preceding  sections. 

In  Reed  v.  Canfield  (1832)  1  Sumn. 
195,  Fed.  Cas.  No.  11,641  (where  a  sea- 
man had  his  feet  frozen  in  the  home  port 
licfore  he  was  discharged),  Story,  .T., 
thus  disposed  of  the  contention  that  the 
maritime  law  applies  only  to  sickness, 
accidents,  and  injuries  which  occur 
during  the  voyage,  and  not  to  those 
which  occur  when  she  is  in  the  home 
port,  either  at  the  commencement  or 
termination  of  her  voyage:  ''I  know 
of  no  such  qualification  ingrafted  upon 
the  rule  of  the  maritime  law.  It  em- 
braces all  sickness  and  all  injuries 
sustained  in  the  service  of  the  ship,  and 
while  the  party  constitutes  one  of  her 
crew,  without  in  the  slightest  manner 
alluding  to  any  difference  between  their 
occurring  in  a  home  or  in  a  foreign 
port,  upon  the  ocean,  or  upon  tide- 
waters. .  .  The  voyage  of  the  ship 
must,  so  far  as  the  seaman  are  con- 
cerned,   be   deemed   to   commence    when 


they  are  to  perform  service  on  board, 
and  to  terminate  when  they  are  dis- 
charged from  further  service.  The 
title  to  be  cured  at  the  expense  of  the 
ship  is  coextensive  with  the  service  in 
the  ship.  The  seaman  is  to  bo  cured 
for  injuries  and  sickness  occurring 
while  he  is  in  the  ship's  service.  It  is 
the  benefit  from  the  service  which  con- 
stitutes the  groundwork  of  the  claim. 
And  I  am  wholly  unable  to  perceive  any 
principle  upon  which  a  distinction  can 
be  maintained  between  a  service  in  a 
foreign  and  a  home  port." 

In  a  Pennsylvania  case  it  has  been 
held  that,  if  a  seaman  is  injured  at  the 
home  port,  and  the  captain  of  the  ship 
summons  a  physician,  who  attends  the 
man  on  board  the  boat,  and  subsequent- 
ly, after  his  removal  to  his  home,  the 
ship  will  be  liable  for  the  whole  amount 
of  the  bill.  Holt  v.  Gummings  (1883) 
102  Pa.  212,  48  Am.  Rep.  199. 

In  The  Alantic  (1849)  Abb.  Adm. 
451,  Fed.  Cas.  No.  620,  the  court  men- 
tions that,  according  to  the  commentary 
of  Pardessns.  the  French  maritime  law 
limits  the  obligation  of  the  master,  in 
case  of  a  seaman  left  sick  aboard,  to 
the  providing  for  the  charge  of  his  sick- 
ness, and  for  the  expense  necessary  to 
place  him  in  a  condition  to  return  home. 
1  Pardessus,  §  688;  1  Boulay  Paty, 
202;  Hart  v.  The  Littlejohn  (1800)  'l 
Pet.  Adm.  117,  Fed.  Cas.  No.  6,153. 

Z  Lord  Advocate  v.  Grant  (1874)  1 
Sc.   Sess.  Cas.  4th   series,  44. 
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decisions  bearing  on  these  points  shows  that  they  may  be  arranged 
under  the  following  heads : 

(1)  Those  in  which  the  language  used  is  such  as  seems  on  its  face 
to  indicate  the  adoption  of  an  absolute  rule  to  the  effect  that  the  ob- 
ligation does  not  extend  beyond  the  time  when  the  seaman's  contract 
has  been  fully  performed.' 

(2)  Those  which  embody  the  doctrine  that,  under  ordinary  cir- 
cumstances, the  obligation  ceases  when  the  seaman's  contract  is  dis- 
solved, but  that  there  may  be  exceptional  instances  in  which  his  medi- 
cal expenses  will  continue  to  be  a  charge  on  the  ship  after  that  time.* 


S'TJie  J.  F.  Card  (1890)  43  Fed.  92 
(obligation  of  vessel  navigating  the 
Great  Lakes  held  not  to  extend  beyond 
the  time  when  the  seaman  returns  to  his 
home  port  or  to  a  marine  hospital)  ; 
Sullivwn  V.  The  Neptuno  (1887)  30 
Fed.  925;  The  Tammerlane  (1891)  47 
Fed.  822. 

In  Nevitt  v.  CkurJce  (1846)  Olcott, 
316,  Fed.  Cas.  No.  10,138,  Betts,  J., 
referring  to  the  language  used  by 
Story,  J.,  in  Reed  v.  Canfleld  (1832) 
1  Sumn.  202,  Fed.  Cas.  No.  11,641 
(see  note  7,  infra),  said  that  tlie  un- 
qualified terms  in  which  the  doctrine 
was  there  stated  seemed  to  involve  the 
corollary  "that  the  owner  remains 
chargeable  with  the  expenses  sustained 
by  a  seaman  in  employing  medical 
means  to  effect  a  cure,  so  long  as  the 
necessity  for  such  expenses  abides." 
Betts,  J.,  then  proceeded  to  point  out 
some  of  the  inconvient  consequences 
of  adopting  such  a  rule:  "It  is  mani- 
fest that  a  construction  of  this  law 
which  should  charge  owners  of  vessels 
with  the  support  of  sick  crews  without 
limitation  of  time  would  be  most  op- 
pressive in  its  consequences,  if  it  did 
not  also  tend  to  impair  to  a  serious 
degree  the  maintenance  and  prosperity 
of  a  merchant  marine,  and  thus  become 
a  public  evil.  The  ship  and  owner 
would  be  rendered  liable  for  the  support 
of  sick  seaman  out  of  each  successive 
crew  and  voyage,  who  would  be  made 
pensioners  upon  the  owner  so  long  as 
their  infirmities  remain  uncured.  .  .  . 
A  liability  so  hazardous  would  be  op- 
pressive and  disastrous  to  navigation 
and  trade."  It  wjis  accordingly  held 
that  the  right  of  the  libellant  to  wages, 
and  his  right  to  support  or  medical 
treatment  at  the  expense  of  the  re- 
spondents, supposing  his  cure  not  then 


completed,  ended  on  his  arrival  at  the 
home  port.  The  reasoning  in  this  case, 
it  will  be  observed,  is  quite  unsatis- 
factory in  this  respect, — that  it  assumes 
the  only  two  possible  alternatives  to  be 
the  absolute  denial  of  any  liability  on 
the  shipowner's  part  after  the  shipping 
contract  is  terminated,  or  the  admis- 
sion of  a  liability  unlimited  in  point 
of  time.  This  view  of  the  logical 
situation  is  by  no  means  accepted  by 
all    the    authorties.     See   infra. 

Doubts  as  to  the  correctness  of  the 
doctrine  laid  down  by  Story,  J.,  were 
also  expressed  in  The  J.  F.  Card,  supra. 
4  In  The  Ben  Flint  (1867)  1  Biss.  562, 
1  Abb.  (U.  S.)  126,  Fed.  Cas.  No.  1,299, 
conclusion  reached  after  a  review  of  the 
American  cases  was  that,  "in  the  ab- 
sence of  misconduct  or  neglect  on  the 
part  of  the  officers,  the  obligation  of 
the  vessel  to  provide  for  a  disabled  or 
sick  seaman  should  only  be  coextensive 
in  duration  to  that  of  the  seaman  to 
the  vessel.  The  privileges  and  liabili- 
ties of  the  parties  are,  in  contemplation 
of  law,  measured  by  the  shipping 
articles.  Interests  of  commerce  do  not 
require  that  the  privileges  and  duties 
of  shipowners  and  seamen  should  be  ex- 
tended beyond  reason,  nature,  and  terms- 
of  the  shipping  contract,  unless  for 
fault,  misconduct,  or  neglect  on  the  part 
of  officers  of  vessels  towards  their  sea- 
men: or  perhaps,  when  the  removal  of 
a  sick  or  disabled  seaman  from  the  ves- 
sel, or  a  change  of  treatment  then  being 
practised,  might  prejudice  his  recovery 
within  a  reasonable  time.  Humanity 
and  equity  might  require  indulgence  in 
extreme   eases." 

_In  The  lAzzie  Frank  (1887)  31  Fed. 
477,  the  court  disapproved  the  above 
exposition  of  doctrine  in  so  far  as  it. 
may  have  been  intended  to  embody  the 
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(3)  Those  in  which  it  is  declared,  without  any  qualifying  words,. 
that  a  seaman  injured  in  the  service  of  the  ship  is  entitled  to  be- 
"cured  at  the  expense  of  the  ship,"  ^  or  that  he  is  entitled  to  be  taken 
care  of  until  the  end  of  the  voyage,  or  longer,  if  necessary,  to  effect  a 
cure.*  But  in  spite  of  the  generality  of  the  language  used  in  such- 
cases  as  these,  it  can  scarcely  be  supposed  that  the  courts  really  in- 
tended to  stand  sponsor  for  the  broad  principle  that  the  shipowner's' 
obligation  invariably  continues  until  the  seaman's  cure  is  complete, 
whatever  the  leng-th  of  the  period  which  may  be  requisite  to  restore 
him  to  his  normal  physical  condition.  It  may  at  all  events  be  as- 
serted with  some  confidence  that  such  a  principle  cannot  reasonably 


rule  that  the  ship  is  in  no  ease  liable 
for  a  seaman's  medical  expenses  after 
his  discharge. 

In  The  Atlantic  (1849)  Abb.  Adm. 
452,  Fed.  Cas.  No.  020,  the  subject  was 
thus  discussed:  "The  expression  often 
employed  in  the  various  ordinances  and 
in  the  decisions  is,  that  mariners  are 
entitled  to  be  'cured'  of  sickness  and 
wounds  received  in  service  of  the  ship. 
This  statement  is  clearly  not  to  be 
taken  in  an  absolute  sense.  That 
would  involve  impossibilities.  Diseases 
and  injuries  so  incurred  are  frequently 
in  their  nature,  and  in  their  direct 
consequences,  incurable.  An  exposure 
to  unusual  labor  or  privations  on  the 
voyage  may  induce  maladies  permanent 
or  irremediable  in  their  character; 
thus,  broken  limbs,  or  bodily  debility 
resulting  from  services  in  the  ship,  are 
very  often  the  sailor's  heritage  for  the 
residue  of  his  life.  .  .  .  The  term 
'cure'  was  probably  employed  originally 
in  the  sense  of  'taken  charge'  or  'care 
of  the  disabled  seaman,  and  not  in  that 
of  positive  healing.  The  obligation  of 
the  ship  to  the  mariner  vpould  then  be 
coextensive  in  duration  to  that  of  the 
mariner  to  the  ship.  Natural  reason 
would  seem  to  point  to  that  limitation, 
it  being  the  one  consonant  to  the  rela- 
tion in  which  the  law  places  the  parties 
to  each  other,  and  by  which  it  measures 
their  privileges  and  liabilities  under  a 
shipping  contract.  This  rule  may  un- 
doubtedly be  subject  to  variations. 
When  a  course  of  medical  treatment, 
necessary  and  appropriate  to  the  cure 
of  the  seaman,  has  been  commenced  and 
is  in  a  course  of  favorable  termination, 
there  would  be  an  impressive  propriety 
in  holding  the  ship  chargeable  with  its 


completion,  at  least  for  a  reasonable 
time  after  the  voyage  is  ended  or  the- 
mariner  is  at  home.  So,  also,  in  case 
due  attention  to  his  necessities  has 
been  unjustly  omitted  by  the  ship 
abroad,  or  his  case  has  been  improperly 
treated,  the  courts  may  properly  en- 
force against  the  ship  this  great  duty 
towards  disabled  mariners,  even  after 
her  contracts  are  terminated,  upon  the 
ground  of  a  failure  to  perform  towards 
them  the  obligation  in  the  shipping 
contract.  These  particulars,  however, 
are  not  stated  as  ingredients  in  the 
present  case,  but  are  referred  to  in 
illustration  of  the  doctrine  involved  in 
some  of  the  authorities,  and  to  show 
they  are  not  inconsistent  with  the  gen- 
eral principle  that  a  seaman  has  nc 
claim  vipon  the  ship  or  her  owner  for 
the  cure  of  his  sickness  or  disabilities 
after  his  contract  has  terminated,  and 
he  is  returned  to  his  port  of  shipment 
or  discharge,  or  has  been  furnished  with 
means  to  do  so." 

5  In  many  of  the  cases  in  which  this 
phraseology  is  found,  the  court  was- 
simply  laying  down  the  general  rule, 
and  the  circumstances  were  not  such 
as  to  direct  its  attention  to  the  question 
of  the  duration  of  the  shipowner's  obli- 
gation. See  the  cases  cited  at  the- 
beginning  of  note  1  to  2006,  ante. 

BThe   Ghandos    (1880)    6   Sawy.   544, 
4  Fed.  645. 

That  a  ship  is  liable  for  the  ex- 
penses of  a  seaman  at  a  quarantine 
hospital  until  he  is  cured,  and  not  mere- 
ly until  he  is  able  tft  sit  up,  and  could 
leave  the  hospital  if  he  had  a  place  to' 
go  and  friends  to  take  care  of  him,- 
was  declared  in  The  Wetisleydale' 
(1890)    41  Fed.  829. 
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be  read  into  the  ancient  rule  of  maritime  law  to  which  these  unquali- 
fied statements  have  reference,  and  that,  if  purely  rational  consider- 
ations are  to  control  the  matter,  the  arguments  set  forth  in  the  pas- 
sages quoted  in  note  4  are  amply  sufficient  to  discredit  the  theory  of 
an  obligation  subsisting  for  an  indefinite  time. 

(4)  Those  in  which  the  position  is  taken  that  a  "temporary  or  per- 
manent disability"  occasioned  by  the  sickness  or  injury  is  not  a 
ground  for  indemnity  from  the  owners;  that  "they  are  liable  only 
for  expenses  necessarily  incurred  for  the  cure ;"  that,  "when  the  cure 
is  completed,  at  least,  so  far  as  the  ordinary  medical  means  extend," 
they  are  freed  from  all  further  liability;  and  that  they  are  "not  in 
any  just  sense  liable  for  consequential  damages."  "^  This  theory  of 
the  duration  of  the  shipowner's  liability  is  similar  to  that  which  is 
propounded  in  the  last  paragraph,  with  the  important  qualification 
indicated  by  the  concluding  words  of  the  statement.  The  particular 
conception  implied  in  those  words  also  renders  it  necessary  to  segre- 
gate the  doctrine  which  they  limit  from  the  one  which  is  adverted  to 
in  the  next  paragraph. 

(5)  Those  in  which  the  court  adopts  the  doctrine  that  the  ship- 
owner's liability  does  not  necessarily  cease  when  the  seaman  is  dis- 
charged at  the  home  port,  and  at  the  same  time  qualifies  its  state- 
ment by  language  which  distinctly  shows  that  the  liability  is  not 
viewed  as  being  unlimited  in  point  of  time, — as  where  it  is  laid  down 
that  the  seaman  is  entitled  to  the  expenses  of  his  cure  "as  far  as  pos- 

7  This   is  the  doctrine  enunciated  by  curred   in   the   cure,   whether   they   arc 

Story    J.,    in    Reed   v.    Garfield    (]832)  of  a  medical   or  other  nature,  for  diet, 

1    Sumn.    195,    Fed.    Cas.    No.    11,641.  lodging,    nursing,    or    other    assistance, 

-"It  has  been   asked,"   said  the   learned  they  are  a  charge  on,  and  to  be  borne 

judge,  "if,  in  a  claim  of  this  sort,  the  by,  the  ship." 

expenses  of  cure  are  to  be  paid  by  the  In  The  Lizzie  Frank  (1887)  31  Fed. 
ship,  what  are  the  limits  of  the  allow-  477,  the  court,  while  conceding  that,  by 
ance?  May  they  be  extended  over  the  maritime  law,  a  seamon  who  is  iri- 
years  or  for  life?  Are  they  to  be,  jured  or  disabled  in  the  service  of  the 
like  the  pensions  allowed  by  some  of  the  ship  is  entitled  to  be  healed  at  its  ex- 
marine  ordinances  in  eases  of  wounds  pense,  and  that  this  liability  continues 
and  other  injuries,  received  by  seaman  after  the  voyage  is  ended  and  the  sea- 
in  defending  the  ship  from  the  attacks  man  is  discharged,  recognizes  the  limita- 
of  pirates?  My  answer  to  suggestions  tion  that  a  seaman  is  not  entitled  to  re- 
of  this  sort  is,  that  the  law  embodies,  in  ceive  any  allowance  for  the  permanent 
its  very  formulary,  the  limits  of  the  lia-  effects  of  his  injury,  and  that  when  the 
bility.  The  seaman  is  to  be  cured  at  cure  is  complete  as  far  as  ordinary  med- 
the  expenses  of  the  ship,  of  the  sickness  ical  means  extend,  the  ship  and  owner 
or  injury  sustained  in  the  ship's  service,  are  freed  from  liability. 
It  must  be  sustained  by  the  party  while  In  MoCarron  v.  Dominion  Atlantic 
in  tlie  ship's  service;  and  he  is  not  to  R.  Co.  (1905)  134  Fed.  762,  the  court 
receive  any  compensation  or  allowance  adopted  the  doctrine  enunciated  in 
for  the  effects  of  the  injury.  But  so  Reed  v.  Can-field,  supra. 
Jar,  and  so  far  only,  as  expenses  are  in- 
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^ible,"  '  or  that  the  expenses  incurred  in  treating  and  curing  a  sea- 
man ''within  a  reasonable  time"  after  his  discharge  at  the  end  of  the 
voyage  must  be  paid  by  the  ship,^  or  that  the  ship  is  not  bound  to  de- 
fray for  an  indeiinite  period  the  expenses  of  medical  attendance, 
where  the  seaman  is  suifering  from  a  chronic  disease.'" 

The  duration  of  the  shipowner's  liability  under  the  English  mer- 
chant shipping  acts  referred  to  in  §  2011,  post,  does  not  seem  to  have 
been  judicially  discussed.  But  the  phraseology  used  is  perhaps  sug- 
gestive of  the  meaning  that  in  no  case  is  the  liability  to  extend  beyond 
the  time  when  the  seaman  reaches  the  port  where  he  is  to  be  dis- 
■charged.^' 

The  expenses  incident  to  a  sickness  which  supervened  after  the 
rightful  discharge  of  a  seaman  in  a  foreign  port  will  not  be  allowed, 
although  he  may,  under  a  clause  of  his  contract,  be  entitled  to  wages 
up  to  the  time  of  his  arrival  at  the  place  where  he  was  engaged.'^ 
Whether  such  a  claim  would  be  enforceable  in  a  case  where  the  dis- 
charge was  wrongful  is  a  question  with  regard  to  which  there  seems 
to  be  no  decision.'* 

8  r/ie  W.  L.  White  (1885)  25  Fed.  term.  If  that  right  should  be  recog- 
503;  Whiiney  v.  Olsen  (1901)  47  C.  C.  nized,  it  miglit  be  argued  with  some 
A.  331,  108  Fed.  292.  plausibility  that,   as   it   is   referable  to 

The  doctrine  laid  down  in  one  case  is,  the  hypothesis  of  a  constructive  con- 
that  the  obligation  of  a  vessel  to  fur-  tinuance  of  the  service,  it  should  be 
nish  medical  attendance,  etc.,  to  a  sea-  deemed  to  carry  with  it  the  subsidiary 
man  injured  in  her  service,  does  not  end  right  to  hold  the  ship  liable  for  such 
with  the  termination  of  the  voyage,  medical  attendance  as  should  be  re- 
where  there  was  not  sufficient  time  or  quired  up  to  the  end  of  the  term;  or, 
iacilities  for  the  vessel  to  have  then  at  least,  to  the  date  of  the  seaman's 
performed  its  duty.  The  Mars  (1907)  return  to  the  port  of  departure.  If, 
79  C.  C.  A.  435,  149  Fed.  729,  affirming  on  the  other  hand,  the  correct  doctrine 
(1905)  138  Fed.  941,  and  (1906)  145  is,  that  the  seaman  is  restricted  to  an 
Fed.  446.  action   sounding   in   damages,   it   would 

9  The  W.  L.  White  (1885)  25  Fed.  in  most  instances  be  impossible  to  es- 
503;    Raymond  v.   The   KUa   S.  Thayer  tablish   any   causal   connection   between 

(1887)   40  Fed.  902.  the  breach  of  contract  and  the  expenses 

10  Raymond    v.    The    Ella    S.    Thayer  of   an   illness,  which,   in  the  nature  of 
(1887)    40  Fed.  902.  the  ease,  would  have  had  no  direct  re- 
nin The  Atlantic   (1849)   Abb.  Adm.  lation    to    the    conditions    under    which 

451,  Fed.  Cas.  No.  620,  this  construe-  the  stipulated  work  was  to  be  por- 
tion was  put  by  the  court  upon  an  formed.  But  it  would  seem  to  be  not 
earlier  English  enactment  the  language  wholly  unreasonable  to  take  the  posi- 
of  which  was  essentially  the  same  as  tion  that  a  discharge  which  entails  an 
that  found  in  the  statutes  of  1854  and  enforced  sojourn  in  a  specially  unhealthy 
1894^  place  should  be  regarded  as  the  proxi- 

ii  Lombard    X.    8.    Oo.    v.    Anderson  mate    cause    of    a    malady    contracted 

(1904)    67   C.  C.  A.  432,  134  Fed.  568.  there;    at    all    events,    if    it    were    one 

18  As    shown    in    chapter    XIV.,    ante,  peculiarly  associated  with  t'.e  locality, 

there  is  a  conflict  of  opinion  with   re-  In  this  point  of  view  the  seaman  might 

sard  to  the  right  of  a  wrongfully  dis-  be  regarded  as  being  entitled  to  recover 

charged    seaman    to    recover   wages,    eo  the  expenses  to  which  he  was  subjected 

nomim,  for  the  unexpired  residue  of  his  by  reason  of  his  sickness. 
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b.  Question  considered  wUh  reference  to  such  fault. — The  reports 
contain  several  decisions  -which  proceed  upon  the  theory  that,  where 
the  sickness  or  other  physical  disability  of  the  seaman  is  caused  l>y 
the  neglect  or  misconduct  of  one  of  the  officers  of  the  ship,  he  may  bo 
entitled  to  an  allowance  for  the  expenses  of  his  cure,  even  after  the 
termination  of  the  voyage.^*  A  similar  rule  has  also  been  applied  in 
a  case  in  which  the  effects  of  an  illness  were  aggravated  by  the  fail- 
ure of  the  officers  of  the  ship  to  take  proper  care  of  the  sick  person.^* 
But  under  svich  circumstances  damages  may  also  be  recovered  upon 
the  footing  explained  in  the  next  section. 

2010.  Liability  of  shipowner  for  improper  treatment  of  a  seaman 
after  he  falls  sick  or  is  injured.— A  servant  who  is  improperly  treat- 
ed after  he  has  fallen  sick  or  sustained  an  injury  is  entitled  to  re- 
cover damages  in  addition  to  the  expenses  of  his  cure.'     In  several 

1*  In   Meyers  v.   The  Lizzie  Hopkins  recover  for  the   expenses  of  his  board, 

(1871)     1    Woods,    170,    Fed.    Cas.    No  nursing,  medicines,  and  medical  attend- 

9,993,  where  an  injury  was  received  by  ance,    until   he    had    so    recovered,    and 

an  employee  on   a  river   steamer  while  for  his  passage  home, 

in  tlie  discharge  of  his  duty,  owing  to  In   The   Troy    (1902)     121    Fed.    901, 

the  negligence  of  the  officers,  the  boat  where    a    sailor    on    a    ship    plying    on 

was  held  to  be  liable  for  the  expense  of  l^ake    Superior   was    injured    owing    ta 

his  keeping  and  medical  attendance  un-  the    inexperience    of    a    deckhand,    and 

til  he  was  restored.  tlie    insuiliciency    of    the    crew,    it   was. 

In  The  Centennial    (1881)    4  Woods,  lield  that  tlie  ship's  duty  was  not  ended 

50,  10  Fed.  397,  where  an  employee  on  by  placing  him  in  a  hopital  at  Duluth, 

a    river    steamer    running   between    St.  nor  by  carrying  him  to  his  home  port. 

Louis  and  New  Orleans  was  injured  by  The  ship  was  bound  to  take  charge  of 

a   defective  gangway,  and  left  disabled  and  care  for  him  until  his  wounds  were 

at    an     intermediate    port,     the    court  healed. 

charged    his   hospital   expenses   for   six  15  In    The   Ben    Flint    (1867    1    Abb. 

months    on    the    ship,    and    apparently  (U.   S. )    126,  Fed.   Cas.   No.   1,299,  the- 

proceeded   on   the   theory  that   the   lia-  court  referred  with  approval  to  an  Ohio 

bility  continued  until  he  had  complete-  decision     (Moseley    v.    Scott    [1806]    5 

ly  recovered  from  hia  injury.  Am.   L.    Reg.    N.    S.    599)    in   which   a 

In  Groucher  v.  Oakman  (1861)  3  cabin  boy  on  a  river  steamer  contracted- 
Allen,  185  (sailor  had  been  shot  at  and  smallpox,  and  while  in  bed  was  so 
wounded  by  his  captain  at  a  foreign  neglected  by  the  officers  that  his  feet 
port),  it  was  held  that  the  trial  judge  were  frozen,  and  ultimately  amputated 
had  correctly  instructed  the  jury  that,  in  a  hospital,  to  which  he  was  confinedi 
if  the  plaintiff  was  prevented  from  per-  for  several  months.  It  was  held  that 
forming  the  voyage  by  the  unlawful  the  shipowner  was  liable  for  the  ex- 
act of  the  master,  and  the  injury  ren-  penses  of  his  treatment  in  the  hospital, 
dered  his  removal  on  shore  necessary  to  1  In  The  Eva  B.  Ball  (1902)  114  Fed. 
receive  proper  medical  treatment,  he  755,  a  seaman  had  his  arm  broken 
was  entitled  to  recover  wages,  deducting  through  being  struck  with  a  capstan- 
such  as  had  been  paid  to  him  by  the  bar  by  the  mate  of  the  vessel,  and  the 
owners  or  consul,  without  reference  to  master,  during  the  eleven  days  it  was 
the  termination  of  the  voyage,  up  to  the  at  sea  before  reaching  port,  required 
time  when  he  was  sufficiently  re-  him  to  continue  work  to  some  extent, 
covered  to  sail  for  home,  and  to  such  threatening  to  put  him  in  irons  unless, 
further  time  as  was  reasonable  for  oh-  he  did  so.  The  perfect  rest  necessary 
taining  a  passage,  and  making  a  voy-  to  insure  a  natural  reunion  of  the  dis- 
age  to  the  United  States,  and   also  to  united   parts   of  the  bone   was  thereby 
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cases  under  this  head  the  question  for  determination  has  been  wheth- 
er, under  the  given  circumstance,  it  was  the  duty  of  the  master  of 
the  ship  to  interrupt  the  voyage  and  deviate  from  his  course,  for  the 
purpose  of  reaching  a  port  at  which  expert  medical  or  surgical  treat- 


prevented,  and  the  injury  greatly  ag- 
gravated. Libellant  told  the  master 
that  his  arm  was  broken,  and  it  became 
swollen  and  inflamed  immediately,  and 
remained  constantly  in  that  condition. 
Held  that,  though  there  was  no  fault  on 
the  part  of  the  vessel  as  far  as  the  blow 
itself  was  concerned,  it  was  liable  for 
the  master's  misconduct  in  compelling 
the  libellant  to  continue  work  after  he 
was  injured,  instead  of  permitting  him 
to  have  the  necessary  rest. 

In  The  Svaeland  (1904)  132  Fed.  932, 
affirmed  in  (1905)  69  C.  C.  A.  97,  136 
Fed.  109,  an  adult  seaman  on  a  steamer 
on  a  return  voyage  from  a  Mexican 
port  to  New  York,  fell  and  broke  his 
ankle  when  off  Cape  Hatteras.  The 
vessel  proceeded  to  New  York,  which 
was  the  end  of  the  voyage,  and  was 
reached  in  forty-eight  hours  after  the 
injury.  A  doctor  was  called,  who  con- 
sidered it  a  sprain,  and  libellant  was 
not  sent  to  a  hospital,  although  he  re- 
quested that  this  should  be  done,  but 
was  kept  in  his  bunk  in  the  forecastle, 
and  the  vessel  started  on  another  voy- 
age. After  reaching  Norfolk,  at  his 
insistence,  other  physicians  were  called, 
and  ten  days  after  the  injury  he  was 
taken  to  the  hospital.  It  was  then 
found  that  the  bones  had  improperly 
united,  and  they  were  broken  again  and 
reset.  Libellant  suffered  severe  pain, 
and  was  permanently  crippled,  and  re- 
mained in  the  hospital  for  six  months. 
Held,  that  the  vessel  was  not  at  fault 
for  not  deviating  from  its  course  to  take 
libellant  to  Norfolk  after  the  injury, 
but  was  liable  for  the  failure  to  pro- 
cure prompt  and  efficient  treatment  and 
care  at  the  end  of  the  voyage.  As  an 
excuse  for  taking  the  libellant  away 
from  New  York  instead  of  sending  him 
to  the  hospital  there,  the  respondent 
relied  upon  the  fact  of  his  having  omit- 
ted to  ask  to  be  either  formally  dis- 
tliarged  or  sent  to  the  hospital.  But 
the  court  said  that  no  formal  discharge 
was  necessary,  as  the  voyage  had  ended, 
and  that  it  was  unnecessary  for  him  to 
demand  to  be  sent  to  a  hospital,  for  the 
reason  that  the  duty  imposed  upon  the 
ship    was    an    affirmative    one. 


In  Tlie  Sarnia  (1906)  77  C.  C.  A. 
332,  147  Fed.  106,  reversing  (1905)  137 
Fed.  952,  a  seaman  sustained  a  trifling 
injury  to  his  hand  before  leaving  port, 
and  was  treated  by  a  doctor  at  the  first 
port  touched.  He  expressed  a  desire 
to  remain  at  that  port,  but  the  doctor 
advised  that  this  was  unnecessary,  as 
the  injury  might  be  satisfactorily  treat- 
ed on  board.  During  the  voyage  to  the 
next  port,  however,  it  grew  steadily 
worse,  and  upon  his  arrival  was  again 
treated  by  a  doctor,  who  recommended 
him  to  stay  in  the  hospital.  This  rec- 
ommendation he  refused  to  comply  with, 
for  the  reason  that  he  feared  the  yellow 
fever,  which  was  prevalent.  Held,  that 
the  ship  was  not  liable  either  for  the 
failure  to  leave  him  at  the  first  port, 
or  to  overrule  his  objection  to  stay  at 
the  second  port. 

In  Johnson  v.  Holrn,es  (1899)  173 
Mass.  514,  53  N.  E.  1000,  an  action 
against  the  master  of  a  vessel  by  a 
seaman  whose  hand  was  frozen  while 
pounding  ice  from  the  rigging  during 
a  wintry  gale,  it  appeared  that,  when 
the  seaman  came  from  the  rigging,  the 
steward  put  his  hand  in  a  pail  of  cold 
water  and  afterwards  applied  a  potato 
dressing  to  the  hand.  Held,  that  the 
facts  that  the  usual  method  of  treating 
a  frozen  hand,  as  testified  to  by  a  phy- 
sician, was  not  followed  by  the  master, 
and  that  no  oil  was  put  on  the  hand, 
although  there  was  castor  oil  on  board 
the  vessel,  did  not  prove  that  the  mas- 
ter was  guilty  of  negligence  which  af;- 
gravated  the  injury.  This  conclusion 
was  based  upon  the  grounds  (1)  that 
there  was  nothing  to  show  that  the 
application  would  have  had  any  effect 
in  curing  the  frostbite  or  in  preventing 
the  injury  which  resulted,  and  (2)  that 
there  is  no  evidence  that  the  applica- 
tion of  oil  to  a,  frostbite  was  known  to 
the  master,  or  was  so  commonly  in  use 
for  such  a  purpose  that  the  master 
should  have  known  of  it.  The  same 
position  was  taken  on  the  second  appeal 
of  the  case  (1905)  188  Mass.  170,  74 
N.  E.  364. 

If  in  a  suit  by  a  seaman  in  a  court 
of    admiralty   to    recover    damages    for 
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ment  could  be  procured  for  an  injured  seaman.  As  is  shown  by  the 
decisions,  there  is  sometimes  no  little  difficulty  in  arriving  at  a  con- 
clusion which  shall  be  in  keeping  with  the  dictates  of  humanity,  and 
yet  shall  not  be  suggestive  of  a  standard  of  duty  which  sometimes 
could  not  be  satisfied  without  inflicting  serious  damage  upon  the 
financial  interests  of  the  shipowner,  and  endangering  the  ship  and 
her  crew.  If  the  voyage  has  only  just  been  commenced  ^^'hen  a  seaman 
receives  an  injury  so  severe  that  it  manifestly  cannot  be  properly 
treated  except  by  an  expert,  there  is  doubtless  a  peremptory  obliga- 
tion on  the  part  of  the  master  to  put  back  for  the  purpose  of  placing 
the  seaman  under  the  care  of  a  surgeon.^  So  also  it  is  clearly  the 
duty  of  the  master  to  procure  such  medical  attendance  as  may  be 

the   injury,   it   is   determined   that   the  voyage.     The  Scotland    (1890)    42  Fed. 

ship  is  not  liable,  it  is  competent  for  925. 

the  court,   under  a  prayer  for  general        A  shipowner  is  not  liable  for  injuries 

relief,  to   award  him  compensation  for  to  a  seaman,  which,  on  final  examina- 

the  failure  of  the  ship  to  furnish  him  tion  by  a  skilled  surgeon,  proved  more 

proper     support,     medical     attendance,  serious   than   the    steward   and   officers, 

nursing,  and  care  while  his  wounds  were  or  even  the  seaman   himself,   supposed, 

healing,  and  for  the  additional  suffering  where  simple   remedies   adapted  to  the 

he  endured  for  lack  of  such  attendance  supposed    injuries    were    applied    with 

and  care.     The  Troy    ( 1902 )    121  Fed.  beneficial  results,  and  the  conduct  of  the 

901   (syllabus).  seaman  in  voluntarily  performing  light 

In  Petersen  v.  Swan  (1884)   18  Jones  labor   and    failing   to    ask    for   medical 

&  S.  46,  the  seaman's  claim  for  damages  attendance   at   a   port   was   such   as   to 

was  based  partly  on   the  fact  that  an  deceive  the  officers  as  to  the  seriousness 

injured    arm   was   negligently    and   im-  of  the  injuries.     Gam/pTyell  v.  Th-e  Frank 

properly  treated  by  the  master  of  the  Gilmore  (1890)  43  Fed.  318. 
ship.  2  In  TJie  Troop  (1902)    118  Fed.  769, 

If,  upon  the  ship's  arrival  at  a  port,  damages  to  the  amount  of  $4,000  were 

the  necessity  of  immediate  surgical  at-  awarded   against  a   ship   for   the  gross 

tention   to   an   injured   sailor   is   ascer-  inhumanity  of  the  master  to  a  seaman 

tained,  the  owner  of  the  vessel  will  be  who  had  received  a  severe  injury  when 

liable  for  injuries  caused  to  him  by  the  the  ship  was  only  6  miles  from  the  port 

master's  sailing  away  without  procuring  of  departure,  where  there  was  a  hospi- 

for  liim  the  required  attention.     Scarff  tal,  but  was  kept  on  board  for  the  re- 

V.  Metcalf  (1887)   107  N.  Y.  211,  1  Am.  mainder  of  a  voyage  of  thirty-six  days, 

St.  Rep.  807,  13  N.  E.  796.  under   circumstances   which   were   quite 

Damages  will  be  allowed  for  neglect-  unsuitable  for  a  person  in  his  condition, 

ing,  in  a  ease  where  it  was  necessary,  and  which  caused  him  intense  suffering 

to  send  an  injured  seaman  to  a  marine  and  permanent  physical  disability, 
hospital   for   treatment  at  the   expense        In  The  Fullerton   (1908)   92  C.  C.  A. 

of  the  ship,  for  an  unreasonable  period  463,   167   Fed.   1,   it  was  held  that  the 

(here    twelve    days)    after    her    arrival  vessel  was  liable  for  the  refusal  of  the 

in  port.     The  Chandos   (1880)   6  Sawy.  captain   of   a   vessel   to   put   back   into 

544,  4  Fed.  645.  port  after  he  was  582  miles  out,  so  as 

Punitive  damages  will   not  be   given  to  secure  surgical  aid  for  the  first  mate, 

a  seaman  on  account  of  the  roughness  whose  arm  had  been  crushed,  where  the 

of  the  master  when  first  informed  of  an  wind  was  favorable,  the  cargo  consisted 

injury,   and   the   master's    serious   mis-  of   a  nonperishable   staple   article,   and 

take  in  regard  to  his  treatment,  where  the  return  could  have  been  made  in  six 

he    afterwards    showed    great    kindness  or  seven  days  less  than  the  time  neces- 

and  consideration  with  respect  to  other  sary  to  reach  the  port  of  destination, 
misfortunes   of  the   seaman   during  the 
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available  at  ports  where  the  vessel  touches.^  A  similar  obligation  is 
predicable  in  respect  of  cases  where  the  vessel's  course  brings  it  with- 
in sight  of  a  place  where  a  surgeon  can  be  procured.*  But  where  an 
accident  happens  in  midocean,  the  failure  of  the  master  to  make  a 
considerable  deviation  from  his  course,  for  the  purpose  of  placing  an 
injured  seaman  under  the  care  of  a  surgeon,  does  not  necessai'ily 
imply  a  breach  of  duty.  Whether  the  deviation  is  obligatory  will  de- 
pend upon  the  circumstances  of  the  case,  such  as  the  nature  of  the 
injury,  the  means  available  for  treating  it  on  board,  and  the  proba- 
bility of  being  able  to  reach  a  port  in  time  for  his  relief.  Biit  the 
authorities  show  that  if  the  injury  is  such  that  a  person  of  ordinary 
judgment  would  know  that,  unless  it  is  treated  by  a  surgeon,  it  may 
cause  the  death  or  permanent  disability  of  the  seaman,  it  is  the  im- 
perative duty  of  the  master  to  make  even  a  deviation  of  several  hun- 
dred miles  to  reach  the  nearest  port  where  the  services  of  a  surgeon 
can  be  obtained,  and  that  the  loss  of  time  and  possible  risk  to  the  cargo 
are  matters  which  will  not  be  permitted  to  outweigh  this  duty.^  The 
general  principles  upon  which  the  liability  of  the  ship  is  determined 


SThe  Vigilant  (1887)   30  Fed.  288. 

In  The  M.  E.  Luckenbach  (1909)  174 
Fed.  265,  affirmed  in  (1910)  101  C.  C. 
A.  663,  178  Fed.  1004,  the  court  said: 
"In  cases  of  emergency,  voyages  have 
to  be  deviated  from;  and  there  would 
certainly  seem  to  be  no  good  excuse 
why,  upon  arrival  at  a  port  with  a  sick 
man  on  board,  medical  advice  should 
not  be  had  at  once,  and  the  seaman  sent 
to  a  hospital  if  necessary." 

iBroum-v.  Overton  (1859)  1  Sprague, 
462,  Fed.  Cas.  No.  2,024. 

In  Darmir  v.  Morse  (1885)  139  Mass. 
323, 1  N.  E.  123,  the  plaintiff  sustained 
a  serious  fracture  of  the  leg,  near  the 
entrance  of  Chesapeake  bay,  and  a  few 
hours  later  he  could  have  been  put 
ashore  at  Norfolk  by  making  a  deviation 
of  one  hour;  but  the  master  kept  him 
on  board  until  the  ship  reached  its 
destination,  two  days  later.  A  verdict 
for  the  plaintiff  was  upheld. 

5  In  Whitney  v.  Olsen  (1901)  47  C.  C. 
A.  331,  108  Fed.  292,  a  sailor's  leg  had 
been  broken  in  two  places  at  a  point 
500  miles  distant  from  a  port.  The 
master,  although  the  wind  was  favor- 
able, refused  to  comply  with  his  request 
to  be  taken  there,  and  continued  the 
voyage  for  more  than  two  weeks  longer, 
the  consequence  being  that  his  injury 
was    rendered    permanent.      Held,    that 


the  master's  failure  to  proceed  to  the 
nearest  available  port  was  a  breach  of 
duty. 

In  The  Chamdos  (1880)  6  Sawy.  544, 
4  Fed.  645,  where  a  seaman  sustained 
a  fracture  of  the  thigh  bone,  which  was 
so  unskilfully  treated  by  the  master 
that  the  leg  was  ultimately  shortened 
3  inches,  it  was  laid  down  that,  if  the 
ship  could  have  made  a  port  in  five 
or  six  days,  it  would  have  been  the  duty 
of  the  master  to  have  gone  there  and 
obtained  aid;  but  that  if  this  could 
not  have  been  done  in  less  than  two 
weelcs,  he  was  not  bound  to  make  the 
deviation. 

In  The  Iroquois  (1904)  194  U.  S.. 
240,  48  L.  ed.  955,  24  Sup.  Ct.  Rep. 
640,  affirming  (1902)  55  C.  C.  A.  497, 
118  Fed.  1003,  which  affirmed  in  (1902) 
113  Fed.  964,  where  a  seaman  on  a 
ship  near  Cape  Horn  sustained  a  frac- 
ture of  two  ribs  as  well  as  of  both  bones 
of  a  leg,  it  was  held  that  the  master 
should  have  taken  him  to  Valparaiso  or 
put  back  to  Port  Stanley,  Falkland  Is- 
lands, which  could  have  been  reached 
in  two  or  three  days,  although,  if  the 
latter  course  had  been  followed,  four 
or  five  weeks  would,  owing  to  the 
strong  head  winds,  have  been  required 
to  regain  the  place  where  the  accident 
occurred.    The  master,  it  was  said,  must 
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in  this  class  of  cases  have  been  thus  stated  by  the  Supreme  Court  of 
the  United  States :  "We  cannot  say  that  in  every  instance  where  a 
serious  accident  occurs  the  master  is  bound  to  disregard  every  other 
consideration  and  put  into  the  nearest  port,  though  if  the  accident 
happen  within  a  reasonable  distance  of  such  port,  his  duty  to  do  so 
would  be  manifest.  Each  case  must  depend  upon  its  own  circum- 
stances, having  reference  to  the  seriousness  of  the  injury,  the  care 
that  can  be  given  the  sailor  on  shipboard,  the  proximity  of  an  inter- 
mediate port,  the  consequences  of  delay  to  the  interests  of  the  ship- 
owner, the  direction  of  the  wind  and  the  probability  of  its  continuing 

be  presumed  to  have  known  that  the  of  the  injured  man,  and  set  the  bones, 
injury  was  so  serious  as  to  need  scien-  which  united  firmly,  but,  by  reason  of 
tific  treatment,  and  hia  omission  of  the  the  fracture  being  oblique,  overlapped, 
<luty  to  put  into  port,  regardless  of  the  producing  a  shortening  of  the  leg.  The 
loss  of  time,  and  the  expense  incident  contention  that  the  master  was  charge- 
to  such  deviation,  was  not  excused  by  able  with  a  breach  of  duty  because  he 
the  fact  that  the  seaman  made  no  de-  did  not  return  to  Port  Stanley,  Falk- 
mand  to  be  taken  on  shore.  In  this  land  Islands,  which  was  the  nearest 
ease  ten  weeks  were  spent  in  reaching  port,  and  540  miles  distant,  was  re- 
the  ship's  destination,  and  the  master's  jected,  on  the  ground  that  although  the 
unskilful  treatment  of  the  leg  rendered  ship  could  probably  have  made  the  is- 
amputation  ultimately  necessary.  The  lands  in  two  or  three  days,  the  season 
district  court  said:  "Of  course,  if  the  was  midwinter,  when  the  days  were 
vessel  were  so  far  at  sea  as  to  make  short  and  cold  and  storms  prevailed, 
it  uncertain  whether  she  could  reach  and  it  was  further  shown  without  con- 
the  nearest  port  in  time  to  benefit  the  tradiction  that  the  entrance  of  the  har- 
suflferer,  or  if  the  master  had  no  reason  bor  at  Port  Stanley  by  a  ship  of  her 
to  believe  that  the  sickness  or  injury  size  was  very  dangerous  and  likely  to 
was  serious,  he  would  not  be  chargeable  take  several  days  at  that  season,  and 
with  negligence  for  proceeding  on  his  that  vessels  went  there  only  as  a  last 
course,  giving  to  the  seaman  such  care  resort,  and  in  cases  of  extreme  necessity, 
as  his  knowledge  and  the  conveniences  The  case  of  The  Iroquois,  supra,  was 
on  board  the  vessel  would  permit.  When  distinguished  on  the  grounds  that  the 
there  is  no  physician  to  consult,  the  injury  there  was  more  severe,  that  there 
master  must  necessarily  determine,  as  was  no  one  on  board  who  possessed  any 
best  he  may,  whether  the  injury  or  sick-  surgical  knowledge  or  experience,  and 
Tiess  is  such  as  to  endanger  life  or  limb;  that  there  was  no  evidence  before  the 
and  he  cannot  be  charged  with  iiegli-  court  regarding  any  difficulty  in  enter- 
gence  simply  because  he  erred  in  judg-  ing  Port  Stanley,  and  that  the  accident 
ment  as  to  the  necessity  for  putting  in  the  earlier  case  occurred  in  the 
into  port,  when  the  nature  of  the  dis-  summer. 

ease  or  the  extent  of  the  injury  was  In  The  Cusco  (1907)  83  G.  C.  A.  181, 
obscure,  and  its  serious  character  would  154  Fed.  177,  reversing  (1906)  148  Fed. 
not  have  been  apparent  except  to  a  914,  the  libellant,  the  cook  on  a  steam- 
physician  or  surgeon."  The  Supreme  ship,  was  injured  while  the  vessel  was 
Court  affirmed  this  decision  with  some  lying  in  Fortescue  bay,  Straits  of  Ma- 
doubt  as  to  its  correctness.  (1904)  194  gellan,  by  falling  through  a  hatchway. 
U.  S.  240.  His  shoulder  was  dislocated  and  his 
In  The  Erskine  M.  Phelps  (1904)  65  head  injured,  the  latter  injury  not  be- 
C.  C.  A.  239,  131  Fed.  1,  a  seaman  on  ing  serious.  The  injuries  were  exam- 
a  ship  which  was  then  near  Cape  Horn  ined  and  treated  by  the  master  and 
met  with  an  accident  by  which  botli  steward,  who  came  to  the  conclusion 
bones  of  his  leg  below  the  knee  were  that  there  was  no  dislocation  of  the 
broken.  The  mate,  who  had  some  sur-  shoulder,  but  merely  a  sprain,  and  the 
■gical  skill  and  experience,  took  charge  vessel   proceeded   on   her   course   to  the 
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in  the  same  direction,  and  the  fact  whether  a  surgeon  is  likely  to  be 
found  with  competent  skill  to  take  charge  of  the  case.  With  ref- 
erence to  putting  into  port,  all  that  can  be  demanded  of  the  master 
is  the  exercise  of  reasonable  judgment  and  the  ordinary  acquaintance 
of  a  seaman  with  the  geography  and  resources  of  the  country.  He  is 
not  absolutely  bound  to  put  into  such  port  if  the  cargo  be  such  as 
would  be  seriously  injured  by  the  delay.  Even  the  claims  of  human- 
ity must  be  weighed  in  a  balance  with  the  loss  that  would  probably 
occur  to  the  owners  of  the  ship  and  cargo.  A  seafaring  life  is  a  dan- 
gerous one,  accidents  of  this  kind  are  peculiarly  liable  to  occur,  and 

westward  until  she  reached  Coronel,  his  leg  which  was  really  a  fracture  of 
],100  miles  distant,  when  surgical  treat-  such  a  description  that  it  could  only 
ment  was  obtained.  The  time  ordinarily  have  been  detected  by  a  skilled  prac- 
required  to  reach  such  port  was  five  titioner.  The  captain  diagnosed  it  as 
days,  but  owing  to  bad  weather  it  took  a  bruise  and  treated  it  accordingly, 
f.cven  or  eight  days.  By  returning  upon  Held,  that  no  negligence  was  imputable 
her  course  70  miles  in  the  Straits  to  to  him  on  account  of  his  having  failed 
Punta  Arenas,  medical  aid  could  have  to  discover  the  true  nature  of  the  in- 
been  obtained.  Held,  that  having  re-  jury,  or  on  account  of  his  not  having 
gard  to  the  belief  of  the  master,  that  deviated  from  his  course  to  reach  tlie 
the  injury  was  not  serious,  and  to  the  Falkland  Islands,  which  were  about 
dangers  of  navigation  of  the  Straits  400  or  500  miles  distant, 
in  the  winter  season,  tlie  decision  to  In  The  Slienandoah  (1904)  134  Fed. 
continue  the  voyage,  rather  than  expose  304,  another  ease  in  which  the  accident 
the  vessel  and  cargo  to  the  risks  of  a  occurred  to  a  seaman  on  a  ship  making 
return,  was  not  unreasonable.  The  the  voyage  around  Cape  Horn,  the  mas- 
court  said :  "It  should  be  borne  in  ter  concluded  that  the  only  consequences 
mind  that  when  the  master  was  called  of  the  injury  were  a  severe  bruise  of 
upon  to  decide  whether  he  should  go  his  thigh  and  the  nervous  shock.  In 
on  or  turn  back  with  the  libellant,  and  point  of  fact  he  had  sustained  a  lesion 
thus  add  140  more  miles  of  dangerous  in  the  region  of  the  hip  joint,  but  only 
navigation  to  the  risks  of  the  adven-  a  professional  man  could  have  dis- 
ture,  he  had  to  take  into  consideration  covered  his  real  condition.  Held,  that 
all  the  various  interests  which  were  there  was,  under  the  circumstances,  no 
committed  to  his  charge.  He  was  called  duty  on  the  part  of  the  master  to  devi- 
upon  to  exercise  sound  judgment,  not  ate  from  his  course  and  make  for  Port 
indeed  on  a  question  of  pure  seamanship,  Stanley,  or  any  of  the  other  ports  men- 
but  on  a  question  which  involved  mari-  tioned  in  the  libel. 

time  knowledge.  A  deviation  for  tlie  In  The  Drumelton  (1907)  158  Fed. 
purpose  of  succoring  the  distressed  has  454,  where  a  seaman  serving  on  a  bark 
been  held  not  to  release  underv\?riters  on  a  voyage  from  New  York  to  South 
of  ship  or  cargo  who  have  insured  for  Africa  had  his  leg  broken,  the  bones 
a  specified  voyage,  but  'to  make  such  were  set  by  an  oflBcer,  and  he  was  care- 
excuse  valid  and  eflfectual  it  must,  with-  fully  tended.  Held,  that  there  was  no 
out  doubt,  be  shown  that  there  was  a  obligation,  two  or  three  weeks  after- 
real  necessity  for  the  departure  of  the  ward,  to  take  the  ship  200  miles  out  of 
vessel  from  her  proper  course.  The  her  course  to  obtain  medical  treatment 
exigency  which  demands  relief  must  be  at  Cape  Verde  Islands,  of  which  the 
equal  in  importance  to  the  intervention  master  had  no  chart,  there  being  no 
which  is  required  in  its  behalf.' "  request  therefor  by  the  injured  man. 
In  The  Kenilioorth  (1905).  137  Fed.  nor  apparent  necessity  for  it,  nor  any 
1003,  it  appeared  that,  at  a  point  about  evidence  that  competent  medical  attend- 
100  miles  northeast  of  Cape  Horn,  the  ance  could  have  been  there  procured, 
libellant  was  swept  by  a  wave  against  For  a  case  in  which  the  master  of  a 
the  ship's  side  and  suffered  an  injury  to  coasting  vessel  was  held  to  be  justified 
M.  &  S.  Vol.  v.— 391.  ' 
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the  general  principle  of  law  that  a  person  entering  a  dangerous  em- 
ployment is  regarded  as  assuming  the  ordinary  risks  of  such  employ- 
ment is  peculiarly  applicable  to  the  case  of  seamen."  The  court  alsc 
expressed  the  opinion  that  it  is  the  duty  of  the.  master  "to  look  out 
for  the  safety  and  care  of  his  seamen,  whether  they  make  a  distinct 
request  for  it  or  not;"  and  that  in  determining  the  liability  of  th& 
ship,  it  is  immaterial  whether  the  injured  man  had  or  had  not  asked 
to  be  taken  into  an  intermediate  port.' 

2011.  Liability  of  master  as  affected  by  statutory  provisions  in  Eng- 
land and  the  British  possessions. — In  England  the  liability  of  ship- 
owners for  the  medical  expenses  of  seamen  has  been  defined  in  a 
series  of  statutes,  the  most  recent  of  which  is  the  merchant  shipping 
act  of  1894.  The  provisions  contained  in  these  statutes  are  of  two 
different  kinds,  viz.,  (1)  those  which  are  simply  declaratory  of  the 
general  maritime  law,  and  (2)  those  which  formulate  rules  which  ex- 
perience has  shown  to  be  necessary  for  the  purpose  of  effectuating 
fully  the  beneficial  objects  of  that  law. 

By  §§  200,  204  of  the  act  of  1894,  the  owner  of  every  ship  navigating  between 
the  United  Kingdom  and  any  place  out  of  the  same  is  declared  liable  to  a  penalty 
if  he  fails  to  provide  a  supply  of  medicine  in  accordance  with  a  scale  to  be  pub- 
lished from  time  to  time  by  the  board  of  trade.  The  owners  of  all  foreign-going 
ships  (with  certain  exceptions)  are  also  required  to  provide  a  sufficient  quantity 
of  antiscorbutics.  These  provisions  supersede  those  contained  in  §§  4-6  of  the 
amending  act  1867,  which  had  replaced  §  224  of  the  act  of  1854. 

It  has  been  held  that  a  seaman  who  has  received  an  injury  by  rea- 
son of  the  breach  of  these  provisions  is  entitled  to  maintain  an  action 
to  recover  damages.* 

in    not    deviating    from    his    course    to  761,  25  Week.  Rep.  794,  it  is  somewhat 

reach    an    intermediate    port,    see    The  questionable  how  far   this   case  can  be 

Svaeland   (1904)    132  Fed.  932,  note  1,  regarded  as  a  correct  exposition  of  the 

supra.  law  in  England.     See  §  1905,  ante. 

6  The  Iroquois   (1904)    194  U.  S.  240,        In  Massachusetts  the  doctrine  of  the 

48   L.   ed.    955,   24   Sup.   Ct.   Rep.    640  civil   liability   of   the   shipowner   for   a, 

(see  note  5,  for  facts).  breach  of  the  requirements  of  this  Eng- 

i  Couch  V.  Steel    (1854)    3  El.  &  Bl.  lish  statute  has  been  accepted.     Baxter 

402,  2  C.  L.  R.  940,  23  L.  J.  Q.  B.  N.  S.  v.  Doe    (1886)    142  Mass.  558,  8  N.  E. 

121,    18    Jur.    515,    2    Week.    Reo.    170  415    (decided  with  the  reference  to  the 

(decided  with  reference  to  the  Statute  act  of  1867   [30  &  31  Vict.  chap.  104], 

7  &  8  Vict.  chap.  112,  §  18,  an  enact-  which,  as  already  stated,  was  incorporat- 

ment   having   the   same   general    object  ed  in  the  act  of  1894).     For  a  general 

as  those  already  mentioned  in  this  note) .  discussion   of   the  right  to  maintain   a 

But  since  the  criticisms  on  this  case  in  civil  action  for  an  injury  caused  by  the 

Atkinson  v.  Newcastle  d  G.  Watenoorks  violation  of  a  penal  statute,  see  §  1905 

Go.    (1877)   L.  R.  2  Exch.  Div.  441,  46  ante. 
lu  J.  Exch.  N.  S.  775,  36  L.  T.  N.  S. 
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The  provisions  of  §  207  of  the  act  of  1894  are  as  follows: 

Subsec.  ( 1 ) .  If  the  master  of,  or  a  seaman  or  apprentice  belonging  to,  a  ship, 
receives  any  hurt  or  injury  in  the  service  of  the  ship,  the  expense  of  providing  the 
necessary  surgical  and  medical  advice  and  attendance  and  medicine,  and  also  the 
expenses  of  the  maintenance  of  the  master,  seaman,  or  apprentice  until  he  is  cured, 
or  dies,  or  is  brought  back,  if  shipped  in  the  United  Kingdom,  to  a,  port  of  the 
United  Kingdom,  or  if  shipped  in  a  British  possession,  to  a  port  of  that  posses- 
sion, and  of  his  conveyance  to  the  port,  and  in  case  of  death  the  expense  ( if  any  > 
of  his  burial,  shall  be  defrayed  by  the  owner  of  the  ship,  without  any  deduction 
on  that  account  from  his  wages.  (A  re-enactment  almost  verbatim  of  the  mer- 
chant shipping  act  1854,  §  228,  subsec.  1 )  .2 

Subsec.  ( 2 ) .  If  the  master  of  a  seaman  or  apprentice  is,  on  account  of  any  ill- 
ness, temporarily  removed  from  his  ship  for  the  purpose  of  preventing  infection, 
or  otherwise  for  the  convenience  of  the  ship,  and  subsequently  returns  to  his  duty, 
the  expense  of  the  removal  and  of  providing  the  necessary  advice  and  attendance 
and  medicine,  and  of  his  maintenance  while  away  from  the  ship,  shall  be  defrayed 
in  like  manner.  (The  same  provision  is  found  in  §  228,  subsec  2,  of  the  act  of 
1854.) 

Subsec.  (3).  The  expense  of  all  medicines,  surgical  and  medical  advice,  and 
attendance,  given  to  a  master,  seaman,  or  apprentice  whilst  on  board  his  ship, 
shall  be  defrayed  in  like  manner.  (Corresponding  to  §  228,  subsec.  3  of  the  act 
of  1854.) 

Subsec.  ( 4 ) .  If  a  seaman  or  apprentice  is  ill,  and  has,  through  the  neglect  of 
the  master  or  owner  of  the  ship,  not  been  provided  with  proper  provisions  and 
water  according  to  his  agreement,  or  with  such  medicines,  medical  stores,  anti- 
scorbutics, or  accommodation,  as  are  required  by  this  act,  then  the  owner  or  mas- 
ter, unless  it  can  be  proved  that  the  illness  has  been  produced  by  other  causes, 

2  The  words   "hurt   or   injury   in   the  v.    Grant    (1874)    1   Sc.   Sess.   Cas.   4tli. 

service  of  the  ship"  have  been  held  to  series,  447. 

apply  not  only  to  any  hurt  sustained  Where  a  seaman  is  injured  in  the- 
by  a  casualty,  but  to  any  illness  brought  service  of  the  ship,  his  right  to  recover 
on  a  seaman  while  doing  his  duty  in  expenses  is  limited  to  expenses  incurred 
the  service  of  the  ship, — as  here,  by  bad  for  necessary  surgical  and  medical  ad- 
provisions.  Board  of  Trade  v.  Sund-  vice  and  attendance.  He  cannot  recover 
holm  (1879)  41  L.  T.  N.  S.  469,  4  Asp.  the  amount  charged  for  a  private  room 
Mar.  L.  Cas.  196.  The  words  of  the  in  a  hospital,  where  there  is  nothing 
statute  were  said  to  have  been  intended  to  show  that  he  could  not  have  beeu' 
to  distinguish  such  an  injury  as  that  treated  in  the  public  ward  without  any 
which  was  under  review  from  one  re-  additional  expense.  Wyman  v.  Tlie 
ceived  by  a  seaman  while  on  shore  for  Dua/rt  Castle  (1899)  6  Can.  Exch.  387. 
his  own  pleasure.  In  1"}^  Magna  Gharta  (1872)   2  Low. 

Where   a  vessel    is   shipwrecked,   the  Dec.   136,  Fed.   Cas.  No.   8,953,  Lowell, 

seamen  are  not  deemed  to  be  discharged  J.,   said   that   he  understood   the   effect 

until   it   is    finally    abandoned.     Up   to  of  §§  228,  229  of  the  English  merchant 

that  time  the  master  is  entitled  to  com-  shipping  act  of  1854  to  be  this,— that 

mand   their   services,   and   the   liabilitv  the  ship  was  liable  for  the  expenses  of 

of  the  shipowner  to  them  still  subsists,  seamen  who  were  hurt,  but  not  for  their 

Accordingly,  where  the  same  occurrence  wages.     Yet  it  is  expressly  stated  that 

which  converted  the  ship  into  a  wreck  the  medical  expenses  of  a  seaman  shall 

injured  several  of  the  crew,  it  was  held  be   paid   "without   any   deduction   from 

that    their    injuries    were    received   "in  his  wages." 
the  service  of  the  ship."    Lord  Advocate 
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shall  be  liable  to  pay  all  expenses  (not  exceeding  on  the  whole  three  months' 
wages)  properly  and  necessarily  incurred  by  reason  of  the  illness,  either  by  the 
seaman  himself  or  by  the  Crown  or  any  parochial  or  local  authority  on  his  behalf, 
and  those  expenses  may  be  recovered  as  if  they  were  wages  duly  earned;  but  this 
provision  shall  not  affect  any  further  liability  of  the  master  or  owner  for  the 
neglect,  or  any  other  remedies  possessed  by  the  seaman  or  apprentice.  (This 
provision  is  substantially  a  re-enactment  of  §  7  of  the  act  of  1867,  by  which  the 
act  of  1854  was  amended.) 

Subsec.  (5).  In  all  other  cases  any  reasonable  expenses  duly  incurred  by  the 
owner  for  any  seaman  in  respect  of  illness,  and  also  any  reasonable  expenses  duly 
incurred  by  the  owner  in  respect  of  the  burial  of  any  seaman  or  apprentice  who 
dies  whilst  on  service,  shall,  if  duly  proved,  be  deducted  from  the  wages  of  the 
seaman  or  apprentice.     (Corresponding  to  §  228,  subsec.  i  of  the  act  of  1854.) 

By  §  208  it  is  provided  that,  if  any  expenses  which  the  owner  is  required  to 
bear  in  respect  to  the  illness  or  injury  of  a  seaman  are  paid  by  a  consul  or 
other  person  in  behalf  of  the  Crown,  such  expenses  may  be  recovered  from  tho 
owner.     (A  similar  provision  is  found  in  §  229  of  the  act  of  1854.) 

In  an  American  case  the  opinion  was  expressed  that  the  English 
merchant  shipping  acts  do  not  take  away  the  right  which  a  seaman 
had  under  the  maritime  law  to  maintain  a  suit  in  rem  against  the 
ship  to  recover  damages  caused  by  the  failure  of  the  master  to  fur- 
nish him  with  proper  care,  treatment,  and  supplies  after  he  had  re- 
ceived an  accidental  injury  in  the  service  of  the  ship.^ 

3  The  Troop  (1904)  63  C.  C.  A.  584,  tention  of  counsel  that  a  different  con- 
128  Fed.  856,  affirming  (1902)  118  Fed.  struetion  had  been  placed  upon  the  stat- 
769.  The  court  drew  attention  to  the  ute  in  The  Osceola  (1903)  189  U.  S. 
fact  that  the  statute  gives  to  any  158,  47  L.  ed.  760,  23- Sup.  Ct.  Kep. 
British  consular  officer  who  pay  such  483,  the  court  considered  it  clear  that 
expenses  a  lien  on  the  ship  therefor,  as  the  discussion  in  that  case  had  relation 
it  declares  that  such  expenses  shall  be  solely  to  the  question  which  had  been 
a  charge  upon  the  ship,  to  be  recovered  certified  to  the  court,  viz.,  whether  tiie 
in  the  same  court  and  manner  as  wages  ship  was  liable  for  an  injury  to  a  sea- 
due  seamen.  The  court  also  relied  upon  man,  occasioned  by  tlie  negligent  act  of 
the  circumstance  that,  although  it  was  the  master  in  navigating  the  ship.  It 
provided  that  the  expenses  of  medical  was  not  concerned  with  the  wholly  dif- 
advice  and  attendance  to  a  hurt  or  ferent  question  which  was  involved  in 
sick  sailor  should  be  defrayed  by  tlie  the  case  under  review,  -mz.,  the  nature 
■owner  of  the  ship,  and  that  damages  and  extent  of  the  duty  of  the  ship  to 
might  be  recovered  to  a  limited  extent,  a  seaman  after  he  has  been  injured  in 
for  the  failure  so  to  do,  this  was  not  the  performance  of  his  duty.  These 
■necessarily  inconsistent  with  the  exist-  views  were  reiterated  in  The  Matterhorn 
ence  of  a  right  to  pursue  the  vessel  in  (1904)  63  C.  C.  A.  331,  128  Fed.  863. 
Tenv, — especially  as  it  is  expressly  enact-  The  writer  has  not  found  any  English 
ed  that  "this  provision  shall  not  afject  decision  relating  to  the  point.  But 
any  further  liability  of  the  master  or  there  is  no  apparent  reason  for  ques- 
owner  for  the  neglect,  or  any  other  tioning  the  propriety  of  the  conclusion 
remedies  possessed  by  the  seaman  or  thus  arrived  at. 
apprentice."     With  regard  to  the   con- 
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2012.  — in  the  United  States.— Several  statutes  relating  to  the  med- 
ical treatment  of  seamen  have  been  enacted  by  Congress. 

The  Navigation  acts  July  20,  3  790,  chap.  29,  §  8,  1  Stat,  at  L.  134,  provided 
that  American  vessels  of  a.  certain  burthen  and  crew,  bound  on  foreign 
voyages,    "shall    be    provided    with    a    chest    of    medicines,      .      .  accom- 

panied by  directions  for  administering  the  same;  .  .  .  and  in  default  of 
having  such  medicine  chest  so  provided  and  kept  fit  for  use,  the  master  or  com- 
mander of  such  ship  or  vessel  shall  provide  and  pay  for  all  such  advice,  medicine, 
or  attendance  of  physicians,  as  any  of  the  crew  shall  stand  in  need  of,  in  case  of 
sickness,  at  every  port  or  place  where  the  ship  or  vessel  may  touch  or  trade  at 
during  the  voyage,  without  any  deduction  from  the  wages  of  such  sick  seaman  or 
mariner."  By  the  act  of  March  2,  1805,  chap  88,  this  provision  was  extended  to 
vessels  of  a  smaller  burthen  and  crew,  engaged  in  the  West  India  trade. 

The  construction  put  upon  this  provision  was,  that  it  had  modified 
the  general  maritime  law  to  the  extent  of  relieving  a  ship  whose  own- 
er complied  with  it  from  the  burden  of  furnishing  medical  advice, 
but  had  left  intact  the  liability  imposed  by  that  law,  so  far  as  the 
other  expenses  of  treating  seamen  were  concerned.^  This  doctrine  is 
possibly  to  be  taken  as  subject  to  an  exception  in  cases  where  danger- 


1  In  the  case  of  Walton  v.  The  Nep- 
tune (1800)  1  Pet.  Adm.  152,  Fed.  Gas. 
No.  17,135,  it  was  admitted  that,  accord- 
ing to  the  weight  of  authority,  the 
proper  construction  of  these  statutes 
was  that  the  ship,  was  bound  either  to 
furnish  medicines  or  pay  the  physician's 
bill;  but  that  the  sailor,  when  the  ship 
is  so  furnished,  was  liable  for  the  ex- 
pense of  such  surgical  or  medical  advice 
and   assistance. 

In  the  elaborate  judgment  which  he 
delivered  in  Harden  v.  Gordon  (1823) 
2  Mason,  541,  Fed.  Cas.  No.  6,047,  Story, 
J.,  used  the  following  language:  "The 
acts  under  consideration  do  indeed  make 
a  new  provision;  for  independently  of 
them  there  does  not  seem  to  exist  any 
obligation  on  the  part  of  the  owner  to 
provide  a  medicine  chest  for  the  use  of 
the  ship  during  the  voyage;  and  it  is 
obvious  that  unless  medicines  are  so 
provided,  seamen  taken  sick  at  sea  will 
be  without  any  means  of  obtaining  suit- 
able remedies.  In  this  view  the  pro- 
vision is  auxiliary  to  that  of  the  mari- 
time law,  and  is  a  substantial  benefit 
to  seamen  by  enlarging  the  means  of 
recovery.  In  any  other  view  it  is  a 
serious  diminution  of  their  antecedent 
rights,  giving  them  medicine,  but  charg- 
ing them  for  medical  advice,  and  thus 


abridging  their  most  important  perma- 
ment  interests.  It  cannot  readily  be  be- 
lieved that  Congress,  which  has  on  so 
many  oocasions  manifested  a  solicitude 
to  guard  the  interests  and  secure  the 
safety  of  this  invaluaK'e  though  im- 
provident class  of  mcn/^can  have  in- 
tended to  increase  their  burdens,  narrow 
their  privileges,  or  expose  them  to  the 
danger  of  still  harder  sufferings.  .  .  . 
Assuming,  then,  that  medicines  and 
medical  advice  are  not  a  charge  on  the 
ship,  where  a  proper  medicine  chest  is 
on  board,  it  does  not  follow  that  other 
charges  of  sickness  are  entitled  to  the 
same  exemption.  That  would  be  carry- 
ing the  doctrine  of  constructive  repeals, 
far  beyond  what  courts  of  justice  have 
hitherto  thought  it  reasonable  to  assert. 
In  the  next  place,  the  clause  itself  ap- 
plies in  terms  only  to  the  expenses  of 
advice,  medicine,  and  attendance  of  phy- 
sicians. It  considers  the  medicine  chest 
and  medical  directions  (very  erroneous- 
ly, as  experience  has  shown)  to  be 
equivalent  to  the  regular  administration 
of  medical  advice.  They  may  be,  as- 
has  been  already  hinted,  of  great  utility 
at  sea ;  but  when  the  aid  of  a  physician, 
as  well  as  medicines  suited  to  the  par- 
ticular case,  may  be  obtained  in  port, 
it  is  almost  trifling  with  life  to  intrust 
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ous  diseases  require  and  compel  extraordinary  remedies  and  assist- 
ance. But  on  this  point  there  is  a  conflict  of  authority.^  In  order  to 
entitle  himself  to  the  benefit  of  this  partial  exemption,  the  shipowner 
M^as  required  to  prove  that  a  medicine  chest  was  on  board,  furnished 


the  management  of  diseases  to  the  un- 
skilfulness  or  rashness  of  a  ship's  crew." 
The  conclusion  of  the  learned  judge  was 
that  there  was  nothing  in  the  statutes 
that  affected  charges  for  board,  lodging, 
and  nursing  sick  seamen  while  on  shore, 
and  that  these  expenses  accordingly  re- 
mained a  charge  upon  the  ship,  and 
were  to  be  borne  by  the  owner,  upon  the 
principles   of   maritime  law. 

In  Eohnes  v.  Hutchinson  (1833)  1 
Gilpin,  447,  Fed.  Cas.  No.  6,639,  the 
court  said:  "It  must  now  be  taken  to 
be  the  law  of  the  United  States  under 
our  act  of  Congress,  that,  in  the  case  of 
an  ordinary  sickness,  not  infectious  or 
dangerous  to  the  crew,  so  as  to  render  a 
removal  from  the  ship  prudent  or  neces- 
sary, and  when  no  such  removal  is  made, 
and  the  ship  is  provided  with  a  medicine 
chest  according  to  the  act  of  Congress, 
the  medical  advice  of  the  sick  seaman 
is  not  chargeable  to  the  ship."  The 
circumstances  noted  in  this  case  as  a 
foundation  for  the  judgment  were  as 
follows :  ( 1 )  The  sickness  was  not  pro- 
duced by  the  fault  of  the  seaman,  nor 
contracted    previous    to    his    shipment. 

( 2 )  It  was  not  produced  by  any  accident 
while  engaged  in  service  on  board  of  the 
brig  and  in  the  discharge  of  his  duty. 

(3)  It  was  not  an  endemic  disease  of 
the  climate  to  which  the  seaman  was  ex- 
posed. (4)  It  was  not  a  contagious 
disease,  dangerous  to  the  crew,  which 
made  it  necessary  for  their  safety  to 
remove  the  man  from  the  vessel,  thereby 
incurring  extraordinary  expenses.  (5) 
It  was  an  ordinary  disease  which  the 
man  might  have  had  anywhere,  in  any 
other  place  or  employment.  The  court 
said  that  there  was  no  precedent  for 
charging  the  ship,  in  such  a  case,  with 
the  physician's  bill  for  advice  and  at- 
tendance. 

"It  seems  to  be  well  settled  that  the 
general  obligation  of  the  law  merchant 
remains  in  force,  unless  the  medicine 
chest  is  provided  with  medicines  and 
means  of  medical  treatment  which  the 
particular  case  requires,  and  there  is 
sufficient  skill  on  board  to  make  a  proper 
use  of  those  medicines."  2  Parsons. 
Shipping  &  Adm.  pp.  81,  82. 


The  master  of  a  ship  has  no  authority 
to  pledge  the  credit  of  the  ship  for  the 
hospital  expenses  of  a  stowaway,  even 
though  he  may  have  compelled  such 
stowaway  to  sign  articles.  The  signing 
of  the  articles  does  not  attach  him  to 
the  vessel.  The  Laura  Madsen  ( 1901 ) 
112  Fed.  72. 

2  That  such  an  exception  should  be 
made  was  asserted  by  Peters,  J.,  in 
a  note  to  Sicift  v.  The  Happy  Return 
(1799)  1  Pet.  Adm.  253,  Fed.  Cas.  No. 
13,697.  This  was  merely  an  extraju- 
dicial expression  of  opinion.  But  the 
acceptance  of  this  doctrine  seems  to  be 
indicated  by  the  language  quoted  supra 
(note  1),  from  the  opinion  of  the  court 
in  Holmes  v.  Hutchinson. 

On  the  other  hand,  in  Pray  v.  8tin- 
son  (1842)  21  Me.  402,  it  was  laid  down 
that  the  rule  which  requires  the  bill  of 
the  physician  for  attendance  upon  a 
seaman,  sick  on  board  at  a  port,  to  be 
paid  by  the  seaman,  is  the  same,  what- 
ever may  be  the  nature  of  the  disease, 
even  if  it  be  a  violent  and  dangerous 
one,  as  the  yellow  fever;  and  that  the 
desire  of  the  seaman  to  be  removed  on 
shore  cannot  change  the  rights  and  the 
relations  of  the  parties.  His  judgment, 
in  such  case,  must  necessarily  be  sub- 
jected to  that  of  those  who  are  by  law 
intrusted  with  the  prudential  concerns 
of  the  vessel  and  crew  for  the  common 
good  of  all.  The  court  remarked:  "Al- 
though learned  judges  have  expressed 
their  doubts  whether  the  act  ought  to 
have  received  such  a  construction,  their 
reasons  have  never  been  deemed  suffi- 
cient to  authorize  a  change;  and  this 
has  been  admitted  to  be  the  general  and 
well-established  construction,  subject  to 
certain  exceptions.  And  if  such  were 
not  the  original  intention,  there  has 
been  ample  time  for  legislative  inter- 
position to  effect  a  change  and  correct 
the  error.  The  fact  that  there  has  been 
no  such  interference  in  this  commercial 
country  for  so  long  a  course  of  years 
tends  strongly  to  establish  the  accuracy 
of  the  construction  made  by  the  judicial 
tribunals." 
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with  suitable  medicines.  It  was  held  that,  in  the  absence  of  specific 
■evidence,  the  fact  of  compliance  with  the  statutory  condition  would 
not  be  presumed.*  It  was  also  laid  down  that  this  provision  was  in- 
tended to  apply  only  to  cases  in  which  the  seaman  was  on  board,  or 
in  a  position  to  avail  himself  of  the  medicines  and  the  directions  for 
their  use,  and  that,  if  he  was  removed  ashore  for  the  convenience  of 
-the  ship,  whether  with  his  own  consent  or  without  it,  and  did  not 
draw  his  medicines  from  the  chest,  he  was  entitled  to  an  allowance 
•equal  to  his  expenditure  for  medicines.*  On  the  other  hand  it  was 
held  that,  where  a  seaman  was  taken  on  shore  at  his  own  request, 
from  a  vessel  properly  provided  with  a  chest  of  medicines,  and  there 
received  medical  attendance  and  advice,  the  expenses  thereof  were 
to  be  deducted  from  his  wages.* 

In  one  case  a  stipulation  in  the  shipping  article  that  the  seamen 
should  pay  for  medical  advice  and  medicines,  without  any  condition 
that  there  should  be  a  medicine  chest  on  board  the  vessel,  was  held 
to  be  void,  as  being  contrary  to  the  policy  of  the  act  of  Congress.® 

By  more  recent  enactments   it  is  provided  that  vessels  belonging  to  certain 
specified  classes  shall  be  provided  with  a  medicine  chest,  and  with  a  sufficient 

^  The  Nimrod    (1822)    1  Ware,  9,  20,  vided  with  a  chest  of  medicines,  as  the 

T'ed.  Cas.  No.  10,267;  The  William  Ear-  act  required. 

-ris    (1837)    1   Ware,  373,  Fed.  Cas.  No.  In   The  Forest    (1837)    1   Ware,   420, 

17,695.  Fed.  Cas.  No.  4,936,  the  court  considered 

In    Pray   v.    Stinson    (1842)    21   Me.  that  the  act  exempted  the  owners  from 

402,  it  was  held  that  if  the  vessel  had  the  charge   for  medical  advice  and   at- 

on    board   the   requisite   medicine   chest  tendance    only    "when   the   seaman    can 

it  was  not   liable  for  physician's  bills,  have    the    benefit    of   the   medicine    ad- 

although  the  physician  was  called  with-  ministered  under  the  printed  directions 

out   request  from   the   seaman,   because  for  its  use  by  the  master,  or  some  per- 

the   danger   was   such   that   the  law   of  son  fit  to  be  intrusted  with  so  delicate 

the    place    as   well    as    the    feelings    of  a  duty."    It  was  accordingly  held  that, 

humanity    required    that   he    should   be  as  the  master,  mate,   and  four  seamen 

called.  were  sick  and  unable  to  administer  the 

i  Harden  v.  Gordon  (1823)  2  Mason,  medicines,  the  vessel  was  chargeable  for 
541  Fed  Cas.  No.  6,047,  per  Story,  J.,  medical  advice  and  attendance  upon  the 
■who  observed  that,  under  such  circum-  seamen  on  board,  although  properly  pro- 
stances,  "the  nonexistence  of  the  medi-  vided  with  a  chest  of  medicines, 
cine  chMt,  and  the  incapacity  to  obtain  ,  .^ut  the  sickness  of  the  master  and 
y.  ;  r,  .^,  ■'  .„  ,„„+.>  his  absence  on  shore,  are  immaterial, 
the  use  of  It,  are  precisely  equ'valent  ,^^^^  ,^^^  aevolves  his  duties,  during  such 

This   doctrine  was   reiterated  by   the  ^y^^^^^    ^p^^   the   mate,    who,    in   the 

learned  judge  m  The  George    (1832)    1  j^^sence  of  evidence  to  the  contrary,   it 

Sumn.   151,  Fed.  Cas.  No.  5,329,  where  presumes  is  able  to  perform  them  prop- 

the  mate,  being  sick,  went  on  shore  for  g^jy,      pro-i/  v.   Stinson    (1842)    21  Me. 

his    own    relief,    for    the    safety    of   the  402. 

crew,   and   for   the   interest  of   all   con-  &  Pierce  v.  Patfon  (1833)  Gilpin,  435, 

cerned,  and  it  was  decided  that  all  the  Fed.  Cas.  No.  11,145. 

expenses  of  the  cure,  including  medical  6  Harden  v.  Gordon   (1823)   2  Mason, 

advice   and   attendance,   were   a   charge  541,  Fed.  Cas.  No.  6,047. 

xipon  the  vessel,  although  she  was  pro-  In    line    with    this    decision   are   two 
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quantity  of  antiscorbutics  to  be  served  out  daily  to  the  crew.  Act  of  Congress, 
June  7,  1872,  chap.  322,  Sees.  36,  37,  U.  S.  Rev.  Stat.  Sees.  4569,  4570,  U.  S. 
Coiup.  Stat.  1901,  p.  3100.7 

Marine  hospitals  are  now  regulated  by  U.  S.  Rev.  Stat.  §§  4801 
et  seq.j  U.  S.  Comp.  Stat.  1901,  p.  3321,  which  provides  for  collect- 
ing frora  vessels  50  cents  per  month  for  each  seaman,  in  order  to 
form  a  fund  for  the  relief  of  sick  and  disabled  seamen.'  The  hospital 
service  organized  under  this  and  the  earlier  enactments  in  pari  mw- 
teria  is  not  intended  to  supersede  the  maritime  law  which  imposes 
the  obligation  on  a  vessel  to  take  care  of  a  seaman  becoming  injured 
in  its  service.*  A  seaman,  therefore,  is  not  obliged  to  accept  an  offer 
of  treatment  in  such  hospitals."  But  a  seaman  who  has  declined  an 
offer  of  the  master  to  procure  a  physician  for  his  treatment  on  board, 
ship,  and  has  afterwards  been  discharged  at  his  own  request  from  a 
marine  hospital,  cannot  make  claim  for  medical  expense  thereaftei- 
in  some  other  hospital.^*  Nor  is  the  ship  responsible  for  unskilful 
treatment  received  by  an  injured  seaman  at  a  marine  hospital  to- 
which  he  has  been  taken  with  his  own  consent.  ^^ 

The  provisions  as  to  medicine  chests  do  not  apply  to  fishing  ves- 
sels, which  are  generally  not  far  distant  from  a  port.** 

others   to  the   effect  that  a  stipulation  '  Tlie  dates  of  the  various  acts  relat- 

in    the    shipping    articles    that    seamen  ing  to  marine  hospitals  up  to  1864  art^ 

should  pay  for  their  own  medicines  be-  specified  in  Parsons,   Shipping  &  Adm. 

yond  what  might  be  furnished  from  the  vol.  2,  p.  80,  note  3. 

medicine    chest    was    void    {The    Sarah  ^  Reed   v.    Canfield    (1832)     1    Sunin. 

J<me    (1833)    Blatchf.   &   H.   401,   Fed.  195,    Fed.    Cas.    No.    11,641    (maritime- 

Cas.  No.  12,348)  ;   and  that  an  express  law   held    to   be   controlling   in   a   case 

promise  made  by  a  sick  seaman  to  the  where    an    injury    was    sustained    in    a 

master  to  pay  the  physician's  bill  was  home    port)  ;    The    Ghandos    (1880)     (r 

without  consideration   and  void    {Free-  Sawy.  544,  4  Fed.  645. 

mow  V.  Baker  (1833)  Blatchf.  &  H.  372,  10  Holt  v.  Cummmgs   (1883)    102  Pii. 

Fed.  Cas.  No.  5,084).  212.  48  Am.  Rep.  189,  where  it  is  stated' 

7  It  is  no  excuse  for  not  serving  out  that  this  view  of  the  effect  of  the  legis- 

lime  juice  to  the  crew  daily,  that  the  lation  is  adopted  in  Parsons,  Shippina;^ 

.seamen   preferred   to   receive   coffee   in-  &  Adm.  vol.  2,  p.  80. 

stead    of    lime    juice.      When    no    lime  n  Raymond   v.    The   Ella    8.    Thayer 

juice   is   served,   and   the   crew   are   at-  (1887)  40  Fed.  902. 

tacked  with  scurvy,   the  ship   is   liable  12  Campbell    v.    The    Prank    Gilmore 

for  the  damage  the  seamen  sustain  on  (1890)  43  Fed.  318. 

account  of  the  disease,   in  the  absence  13  Welch  v.   Fallon    ( 1909 )    181   Fed. 

of  any  proof  that  they  had  contracted  875. 
scurvy   before   the  voyage  began.     The 
Rence    (1890)    14  Sawy.   476,   46   Fed. 
805. 


CHAPTEE  LXXXVIII. 

CHARACTER  OF  THE  SERVANT.    BLACKLISTINa. 

A.  Duty  of  masteb  to  give  cebtificate  of  chaeactek  to  a  servant. 

2013.  Master  not  bound  to  give  a  character  to  his  servant. 

2014.  Master's  duty  as  aifected  by  statute. 

B.  Defamation  of  a  servant's  character  by  his  master. 

2015.  Right  of  servant  to  leave  a  master  who  defames  his  character. 

2016.  Right   of  servant  to  maintain  an   action  for  damages   against  hi»- 

master  for  defamation  of  character.     Generally. 

2017.  What  defamatory  statements  concerning  a  servant  are  actionable. 

a.  Written  or  printed  statements. 
6.  Oral  statements. 

2018.  Acts  that  may  affect  the  servant's  reputation. 

o.  Suspension  of  servant  not  actionable  as  being  injurious  to  hi&- 

character. 
6.  Ordering  an  investigation  into  the  servant's  accounts. 

2019.  Absolute  privilege  as  a  defense. 

2020.  Qualified  privilege.     Generally. 

2021.  Privilege  in  cases  where  the  statement  was  made  in  compliance  with 

a  statutory  duty. 

2022.  — in  cases  where  the  statement  was  made  in  response  to  inquiries- 

by  third  persons. 
202.3.    — in  cases  where  the  statement  was  made  voluntarily. 

2024.  — in  cases  where  the  statement  was  made  to  the  present  or  pro- 

spective employer. 

2025.  Circumstances  under  which  statements  are  not  privileged. 

a.  Making  of  statement  to  improper  person. 

6.  Language  going  beyond  the  reasonable  lequirementa  of  the  oc- 
casion. 

c.  Statements  made  without  a  reasonable  belief  in  their  truth. 

d.  Repetition  of  statement. 

e.  Information  imparted  for  the  benefit  solely  of  the  maker  of  ther- 

statement 

2026.  Privilege  avoided  by  proof  of  express  malice. 

2027.  Circumstances  from  which  malice  may  be  inferred. 
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■C.  Blacklisting  of  servants. 

2028.  Blacklisting.     Generally. 

2029.  Notices  exchanged  between  different  employers  in  the  same  line  of 

business. 

a.  Actions  for  libel. 

6.  Actions  for  conspiracy. 

c.  Actions  on  the  case. 

d.  Suits  for  an  injunction. 

2030.  Notices  circulated  amongst  the  coemployees  of  the  persons  to  whom 

they  relate. 

2031.  Statutes  with  regard  to  blacklisting. 
D.  Liability  in  otheb  cases. 

2032.  Defacement  of  written  characters  or  licenses. 

2033.  Liability  for  giving  or  procuring  a  false  character. 

o.  Civil  liability. 

b.  Criminal  liability. 

2034.  Liability  of  recipient  to  giver  of  information  regarding  a  servant. 

A.     Duty  of  master  to  give  ceetificatb  of  chaeactee  to  a 

SEBVANT. 

2013.  Master  not  bound  to  give  a  character  to  his  servant. — iThei 
■doctrine  of  the  English  and  American  courts  is  that  a  master  is  mor- 
ally, but  not  legally,  bound  to  give  a  character  to  his  servant  when  he 
is  discharged  from  or  leaves  the  employment.^  It  follovirs,  therefore, 
that  the  master's  refusal  to  furnish  a  character  does  not  constitute  a 
cause  of  action  in  favor  of  the  servant,  however  faithfully  and  effi- 
ciently he  may  have  performed  his  duties,  and  however  clear  and 
-specific  may  be  the  proof  of  the  injury  resulting  from  such  refusal.^ 

1  Pullman  v.  Hill  [1891]  1  Q.  B.  524,  one    hand,    or    to    the    giving    of    false 

60  L.  J.  Q.  B.  N.  S.  299,  64  L.  T.  N.  S.  characters,    on     the     other."      Parkyn, 

691,  39  Week.  Rep.  263,  per  Lord  Esher;  Mast.    &    S.    132.      No    authorities    are 

Vleveland,  G.  C.  d  St.  L.  R.  Co.  v.  Jen-  cited  for  this  theory  of  the  learned  au- 

Jcins  (1898)  174  111.  398,  62  L.R.A.  922,  thor.     It   is   not   easy   to   see   why  the 

66   Am.    St.   Rep.   296,   51   N.   E.   811;  consequence  here  held  out  in  terrorem 

-and  other  cases  cited  in  this  section.  should  necessarily  follow  if  the  present 

For  some  remarks  as  to  the  injustice  rule  were  changed.  So  far  as  appears, 
of  refusing  a  character  to  a  faithful  the  burden  of  proving  the  falsity  of  the 
-servant,  see  Paley's  Moral  &  Political  character  given  would  in  any  event  con- 
Philosophy,  Bk.  III.,  pt.  1,  chap.  11.  tinue  to  rest  on  the  servant. 

A  modern  text  writer  has  undertaken  2  The  earliest  reported  case  in  which 

to  justify  the  common-law  rule  in  the  an   explicit   recognition   of  this   rule   is 

following  manner:     "The  reason  for  this  found  seems  to  be  Carrol  v.  Bird  (1800) 

rule  is  to  be  found  in  the  consideration  3  Esp.  201,  6  Revised  Rep.  824,  17  Eng. 

that,  it  a  master  were  compelled  to  give  Rul.   Cas.  245,  in  which   it  was  shown 

a  character,  it  would  necessarily  follow  that,  after  the  plaintiff's  wife  had  been 

that  he  must  be  held  to  the  proof  of  the  dismissed  from  defendant's  service,  an- 

cliaracter   he   gives.     The   burden   thus  other  party,  who  was  willing  to  employ 

cast   on   the   master   would   oftrn   give  her    upon    the    presentation    of    satis- 

;Tise  either  to   much   litigation,   on   the  factory  information  regarding  her  char- 
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The  withholding  of  the  requested  statement  cannot  be  treated,  for  the 
purposes  of  enabling  the  servant  to  maintain  an  action,  as  an  act 
-which  is  equivalent  to  a  slander.' 

The  extreme  severity  with  which  the  rule  may  sometimes  operate 
has  recently  been  shown  in  a  very  striking  manner  by  its  application 
in  that  class  of  cases  in  which  several  employers  in  a  certain  line  of 
business  enter  into  a  mutual  agreement  that  no  person  who  has  pre- 
^iously  been  in  the  service  of  one  of  them  shall  be  hired  by  any  other, 
unless  he  can  produce  what  is  known  as  a  "clearance  card"  from  his 
last  employer.  Although  it  is  evident  that  an  arrangement  of  this 
kind  may  render  it  extremely  difficult,  or  even  virtually  impossible, 
for  a  servant  who  has  not  received  the  requisite  certificate  to  obtain 
work  similar  to  that  which  he  has  been  doing,  the  courts  have  declined 
to  qualify  the  common-law  doctrine.*    The  lawful  act  of  refusing  the 


acter,  had  declined  to  take  her  into  his 
service,  on  account  of  the  defendant's 
failure  to  give  her  a  character.  Upon 
the  admission  of  the  plaintiff's  counsel 
that  he  had  no  precedent  for  such  an 
action,  Lord  Kenyon  said  that  there  was 
no  case;  nor  could  the  action  be  sup- 
ported by  law.  By  some  old  statutes 
(see  §  2021,  note  1,  post),  regulations 
had  been  established  respecting  the  char- 
acter of  laborers ;  but  in  the  case  of 
■domestic  and  menial  servants  there  was 
no  law  to  compel  the  master  to  give  the 
servant  a  character.  It  might  be  a 
duty  which  his  feelings  might  prompt 
him  to  perform:  but  there  was  no  law 
to  enforce  the  doing  of  it. 

That  the  obligation  of  a  master  to 
■give  a  servant  a  character  belongs  to 
the  imperfect  class,  and  is  not  enforce- 
able by  law,  has  been  held  in  Scotland 
also.  Fell  v.  AsKburton  (1809;  Sc.  Ct. 
■of  Sess.)  F.  C.  (Se.)  249,  cited  in 
Fraser,  Mast.  &  S.  129. 

To  the  same  general  effect  see  Moult 
v.  Halliday  [1898]  1  Q.  B.  125,  62  J.  P. 
■8,  67  L.  J.  Q.  B.  N.  S.  451,  77  L.  T. 
N.  S.  794,  14  Times  L.  R.  109,  46  Week. 
Rep.  318  (per  Hawkins,  J.,  arguendo)  ; 
Limheck  v.  Gerry  (1896)  15  Misc.  663, 
39  N.  Y.  Supp.  95;  Illinois  C.  R.  Co. 
V.  Ely  (1904)  83  Miss.  519,  35  So.  873; 
and  cases  cited  in  the  following  note-3. 

3  New  Yorl.  C.  cf  Sit.  L.  /?.  Co.  v. 
•Schaffer  (1902)  65  Ohio  St.  414,  418, 
419,  62  L.R..\.  931,  87  Am.  St.  Rep. 
628,  62  N.  F.  1036. 

4  In  Cleveland.  C.  C.  &  St.  L.  R.  Co. 
•V.  Jenkins  (1898)  174  lU.  398,  62  L.R.A. 


922,  66  Am.  St.  Rep.  296,  51  N.  F. 
811,  the  court  thus  discussed  the  rights 
of  the  servant:  "From  the  evidence 
produced  on  this  question,  and  from  this 
judicial  notice  which  we  take  of  the 
ordinary  general  management  of  rail- 
roads, it  is  apparent  that  what  is  known 
as  a  clearance  card  is  simply  a  letter, 
be  it  good,  bad,  or  indifferent,  given  to 
an  employee  at  the  time  of  his  discharge 
or  end  of  service,  showing  the  cause  of 
such  discharge  or  voluntary  quittance, 
the  length  of  time  of  service,  his  ca- 
pacity, and  such  other  facts  as  would 
give  to  those  concerned  information  of 
]iis  former  employment.  Such  a  card 
is  in  no  sense  a  letter  of  recommenda- 
tion, and  in  many  cases  might,  and 
probably  would,  be  of  a  form  and  char- 
acter wliich  the  holder  would  hesitate 
and  decline  to  present  to  any  person 
to  whom  he  was  making  application  for 
employment.  A  letter  of  recommenda- 
tion, on  the  contrary,  is,  as  the  term 
implies,  a  letter  commending  the  former 
services  of  the  holder,  and  speaking  of 
him  in  such  terms  as  would  tend  to 
bring  such  services  to  the  favorable 
notice  of  those  to  whom  he  might  apply 
for  employment.  .  .  .  An  action  for 
failure  to  give  an  employee  either  of 
the  above  forms  of  letters  must  be  based 
either  upon  the  common  law  or  the  stat- 
ute, or  arise  out  of  the  contract  of  em- 
ployment, or  be  required  by  usage  or 
custom.  By  the  common  law  no  such 
duty  was  imposed  upon  the  employer. 
.  .  .  A  character  is  not  given  for  the 
benefit  of  the  ex-employee,  although  he 


tiJ.o2                                         MASTER  AXD  SERVAKT.  icsiAP.  Lxxxviii. 

clearance  card  is  not  converted  into  a  tort  by  the  fact  that  the  re- 
fusal in  such  cases  is  the  result  of  a  mutual  understanding  previously- 
arrived  at  by  the  employers.^ 

Both  on  principle  and  authority,  it  is  clear  that,  if  the  existence 
of  a  custom  on  the  part  of  employers  of  a  certain  class  to  give  char- 
acters to  their  servants  is  proved,  this  custom  enters  into  every  con- 
may  be  either  injured  or  benefited  by  card  is  to  assist  men  to  obtain  employ- 
reason  of  such  a  character  being  given;  ment  when  going  from  one  company  to 
nor  does  the  right  to  give  such  a  char-  another,  although  such  a  card  might 
aeter  arise  out  of  a  duty  to  the  em-  prove  a  very  serious  obstacle  to  secur- 
ployee;  but  the  right  or  moral  duty,  ing  a  new  position  when  presented  by 
buch  as  it  is,  is  a  duty  in  the  interest  a  man  discharged  for  cause,  or  supposed 
of  society  and  the  public  good,  and  cause,  because  tlie  reason  for  such  dis- 
neither  the  proposed  employer  nor  the  charge  would  be  stated.  It  is  also  be- 
employoe  has  a  legal  right  to  demand  yond  question  that  such  a  card  may  or 
it.  Such  communications  have  been  may  not  be  shown  by  one  seeking  em- 
made  not  only  by  an  ex-employer,  but  ployment,  for  this  is  a  matter  optional' 
also  by   any  person   possessing   the   in-  with  the  holder." 

formation  and  the  belief  that  such  in-  5  In  New  York,  C.  &  St.  L.  R.  Go.  v. 
formation  is  true.  They  may  be  made  Schajfer  (3902)  65  Ohio  St.  414,  62^ 
either  with  or  without  request,  in  the  L.R.A.  933,  87  Am.  St.  Rep.  628,  62  N. 
interest  of  the  public  good,  and  as  a  K.  ]036,  commenting  upon  the  charge 
moral  duty  to  society,  when  the  party  of  the  trial  judge  to  the  jury,  that  the 
to  whom  the  communication  is  made  plaintiff  could  recover  if  the  defendant, 
has  an  interest  in  it,  and  the  party  by  in  pursuance  of  a  conspiracy  with  other 
whom  it  is  made  stands  in  such  a  rela-  railway  companies,  refused  to  furnish 
tion  to  him  as  to  make  it  a  reasonable  a  statement  of  his  record,  with  intent  to- 
duty,  or  at  least  proper,  that  he  should  prevent  the  plaintiff  from  obtaining  em- 
give  the  information."  In  the  lower  ployment  from  any  or  all  of  those  com- 
court,  see  (1897)  70  111.  App.  415,  the  panies,  the  court  said:  "It  is  the  un- 
decision  which  was  reversed  by  the  above  doubted  and  unabridged  natural  right 
judgment  was  put  upon  the  ground  that  of  every  individual  not  to  employ,  or  to 
the  evidence  warranted  the  inference  refuse  to  employ,  whomsoever  he  may 
that  there  was  a  general  custom  prevail-  wish ;  and  he  ca'nnot  be  called  upon  ta 
ing  on  all  roads,  including  that  of  the  answer  to  the  public  or  to  indHiduals 
defendant,  to  issue,  on  discharge,  and  for  his  judgment.  Nor  can  the  motives 
demand  the  presentation  before  employ-  which  prompt  his  action  be  co}-,sidercd. 
ment,  of  clearance  cards.  It  was  ad-  In  general  terms,  such  rights  is  as  much 
mitted  that,  in  the  absence  of  proof  of  inherent  in  corporate  bodies  as  in  na- 
such  a  custom,  the  action  could  not  have  tural  persons.  But  whatever  one  person 
been  maintained.  But  it  was  held  that,  may  lawfully  do,  two  or  more  persons 
as  the  existence  of  the  custom  must  be  may  join  iii  doing.  There  can  be  no 
taken  as  proved,  and  as  the  evidence  such  thing  as  a  conspiracy  to  do  a  law- 
showed  that  the  railroad  company  had  ful  thing  unless  by  unlawful  means, 
no  other  causes  of  complaint  against  ]f  one  railroad  company  may  lawfully 
the  employee  than  that  several  indict-  refuse  to  continue  in  its  employ  a  person 
ments  were  brought  against  him,  under  who  has  been  engaged  in  a  war  upon  its 
all  of  which  he  had  been  found  "not  interests,  called  a  strike,  or  who  has 
guilty,"  and  that  previously  he  had  shown  himself  to  be  negligent,  inconi- 
served  the  company  with  a  good  record  pet^nt,  inefficient,  or  dishonest,  there 
for  ten  years,  the  company  had  violated  does  not  appear  to  be  any  good  reason 
its  duty  In  refusing  to  give  him  a  clear-  wliy  a  number  of  railroad  companies 
ance  card.  might   not  agree   among  themselves   to 

In  Bebner  v.  Great  Northern  It.  Co.  not  employ  such  a  person.     ...     If 

(1899)    78  Minn.  289,  79  Am.  St.  Rep.  the   defendant,   by  fraud,   falsehood,   or 

387,  80  N.  W.  1128,  the  court  remarked  force,   had   brouglit   about  a   refusal   to- 

that   "the   real   purpose   of   the   service  employ  the  plaintifiF,  it  would  have  com- 
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tract  of  service,  and  a  refusal  to  give  a  character  constitutes  a  breach 
of  duty  for  which  an  action  will  lie.®  To  justify  the  admission  of  an 
exception  to  the  general  rule  on  this  ground,  it  must  appear  that  the 
alleged  custom  was  established,  uniform,  general,  and  presumptively 
kno^vn  to  the  parties  to  the  contract/  and  not  contrary  to  good  morals 
or  public  policy.' 


raitted  a  positive  wrong  against  the 
plaintiff,  which  would  liavc  been  action- 
able. Of  this,  however,  there  is  not  a 
scintilla  of  proof.  But  an  agreement 
to  tell  the  ti'uth  about  the  plaintiff,  or 
a  refusal  to  say  anything  about  him, 
would  not  make  an  otherwise  legal  con- 
cert of  action  an  illegal  one,  and  au- 
thorize a.  recoverv  against  the  defend- 
ant." 

In  McDonald  v.  Illinois  G.  It.  Co. 
(1900)  187  111.  529,  58  N.  E.  46.3,  the 
declaration,  after  alleging  a  conspiracy 
between  the  railway  companies  having 
lines  running  into  Chicago,  to  the  effect 
that  the  employees  of  any  and  all  of 
said  companies  would  not  be  employed 
Ijy  any  of  them  without  a  clearance 
given  by  the  railway  company  by  which 
any  employee  was  last  employed,  alleged 
that  the  defendant  company  refused  to 
give  the  plaintiff  employee  such  an  in- 
strument as  would  "enable  him  to  ob- 
tain employment  in  the  railroad  busi- 
ness." The  plaintiff  insisted  that  the 
point  for  decision  was  whether  it  was 
lawful  for  all  the  employers  in  any  line 
of  industry  to  eombine  for  the  purpose 
of  punishing  a  man  who  leaves  their 
service  during  a  strike  by  refusing  him 
employment  unless  his  former  master 
gives  his  consent  to  his  employment. 
But  the  court  held  that  no  such  ques- 
tion was  presented  by  the  pleadings, 
and  that,  as  there  was  no  allegation  that 
the  company  refused  to  grant  the  plain- 
tiff a  "clearance  card,"'  setting  forth 
truthfully  all  the  facts  proper  to  be 
stated  in  a  "clearance  card,"  or  that  it 
had  been  agreed  by  the  two  defendant 
companies  that  the  consent  of  either 
should  be  the  prerequisite  of  employ- 
ment by  the  other,  the  declaration  did 
in>l  state  a  cause  of  action.  This  ruling, 
in  so  far  as  it  implies  th.at,  if  the  dec- 
laration had  embraced  these  allegations, 
it  would  have  stated  a  cause  of  action, 
is  inconsistent  with  the  last-mentioned 
ease,  and  is  not  easy  to  reconcile  with 
the  decision  of  the  same  court,  cited  in 
note  4,  .fupra. 


6  Hundley  v.  Louisville  &  N.  R.  Co. 
(1898)  105  Ky.  162,  63  L.R.A.  289,  88 
Am.  St.  Rep.  298,  48  S.  W.  429,  and 
cases  cited  in  following  notes. 

7  In  Cleveland,  C.  0.  <t  St.  L.  R.  Co. 
V.  Jenkins  (1898)  174  111.  398,  62  L.R.A. 
922,  66  Am.  St.  Rep.  296,  51  N.  E.  811, 
the  following  points  were  decided:  That 
it  is  the  duty  of  a  court  to  hold,  as  a 
matter  of  law,  that  an  alleged  usage 
or  custom  is  not  established  where  the 
proof  consists  of  a  few  isolated  trans- 
actions; that  a  letter  of  recommenda- 
tion by  a  railway  company  to  an  em- 
ployee, which  is  purely  personal,  and 
shows  on  its  face  it  is  not  a  general 
form  which  would  be  given  to  other 
employees,  does  not  tend  to  establish  a 
custom  on  the  part  of  the  company  to 
issue  clearance  cards  to  employees  leav- 
ing the  service;  that  the  fact  of  a 
railway  company's  requiring  the  pro- 
duction of  certificates  of  recommenda- 
tion by  persons  seeking  employment 
does  not  create  any  legal  duty  on  its 
part  to  issue  the  same  to  retiring  em- 
ployees, nor  tend  to  establish  a  custom 
of  issuing  them. 

sin  Thornton  v.  Suffolk  Mfg.  Co. 
(1852)  10  Cush.  382,  a  discharged  em- 
ployee relied  on  the  employer's  breach 
of  an  implied  agreement  arising  from 
custom,  to  the  effect  that  if  she  faith- 
fully performed  her  duties  for  the  term 
of  at  least  twelve  months,  she  would, 
upon  giving  a  fortnight's  notice,  be  en- 
titled to  leave,  and  to  receive  from  her 
employers  "a  line"  or  honorable  dis- 
charge, by  means  of  which  she  might 
obtain  employment  in  the  other  mills 
in  a  given  city.  The  court,  in  sustain- 
ing a  nonsuit,  said:  "The  ground  re- 
lied on  is,  in  consideration  of  services, 
the  employer  engages  that,  if  the  oper- 
ative remains  in  the  service  a  certain 
time,  he  would  give  her  an  honorable 
discharge;  or,  in  other  words,  that  her 
service  and  conduct  have  been  good  and 
satisfactory.  Were  such  a  contract 
made  in  express  terms,  intended  to  be 
absolute,  it  seems  to  us  that  it  would 
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In  cases  where  a  servant  has  been  successful  in  an  action  for  wrong- 
ful dismissal,  it  is  apparently  proper,  as  a  general  rule,  for  the  trial 
judge  to  order  the  master  to  restore  a  character  handed  to  him  by  the 
servant  when  he  entered  the  employment.'  But  a  custom  by  which 
an  employer  whose  servant  is  leaving  him  to  take  another  situation 
should  be  bound  to  hand  over  to  the  new  employer  the  character 
brought  by  the  servant  has  been  pronounced  unreasonable.^" 

2014.  Master's  duty  as  affected  by  statute. — In  some  jurisdictions 
the  common-law  rule  has  been  modified  by  statutes  applicable  either 


be  bad  in  law,  as  plainly  contrary  to 
good  morals  and  public  policy.  Such 
a  discharge  is  a  certificate  of  a  fact; 
but  if  the  fact  is  otherwise,  if  the  con- 
duct of  the  operative  has  not  been  satis- 
factory it  would  be  the  certificate  of  a 
falsehood,  tending  to  mislead,  and  not 
to  inform,  other  employers.  Besides,  if 
such  a  custom  were  general,  such  a  dis- 
charge would  be  utterly  useless  to  other 
employers  and  utterly  useless  to  the 
receiver.  It  could  give  other  employers 
no  information  upon  which  they  could 
rely.  To  avoid  such  illegality,  it  must 
be  taken  with  some  limitation  and  quali- 
fication; to  wit,  that  the  conduct  of  the 
operative  has  been  such  in  all  respects, 
including  not  only  skill  and  industry 
in  the  employment,  but  conduct  in  point 
of  morals,  temper,  language,  and  deport- 
ment, and  the  like,  so  that  a  certificate 
of  good  character  would  be  true.  Then 
it  stands  upon  the  same  footing  with  the 
custom  which  governs  most  respectable 
persons  in  society, — upon  the  termina- 
tion of  the  employment  of  a,  servant,  to 
give  him  a  certificate  of  good  character 
if  entitled  to  it.  In  such  case,  it  is 
for  the  employer  to  give  or  withhold 
such  certificate,  according  to  his  own 
conviction  of  the  truth,  arising  from  his 
own  personal  knowledge,  or  from  other 
sources.  .  .  .  If  an  assurance  ot  an 
employer  on  engaging  a  servant,  that, 
at  the  end  of  the  time,  he  will  give  him 
a  certificate  of  good  character,  if  he 
should  then  think  him  entitled  to  it, 
could  in  any  respect  be  deemed  a  con- 
tract, and  not  the  promise  of  an  ordi- 
nary act  of  courtesy,  it  would  be  no 
breach  of  such  contract  to  aver  and 
prove  that  the  servant,  after  the  ter- 
mination of  the  service,  demanded  such 
a  certificate  and  was  refused  it."  It 
was  also  observed :  "The  fact  that,  on 
account  of  the  peculiar  situation  of  the 


various  companies  in  Lowell,  in  rela- 
tion to  each  other,  the  common  interest 
they  have  in  maintaining  their  disci- 
pline, the  certificate  of  good  character 
is  of  so  much  more  importance  to  the 
servant  than  elsewhere,  can  make  no 
difi'erence  to  the  servant,  in  regard  to 
his  rights.  In  the  same  proportion  in 
which  it  is  important  to  the  servant  out 
of  employment,  to  hold  a  certificate  of 
good  character  and  honorable  discharge, 
it  is  important  to  corporations,  their 
agents  and  servants,  and  all  interested 
in  them,  to  be  cautious  and  conscientious 
in  giving  such  discharges  and  recom- 
mendations, when  they  are  honestly  de- 
served, and  in  withholding  them  when 
they  are  not." 

9  Such  an  order  was  made  by  Hill, 
J.,  in  Gordon  v.  Potter  (1859)  1  Fost. 
&  F.  644. 

10  In  Moult  V.  Halliday  (3898)  [189S] 
1  Q.  B.  :25,  Hawkins,  J.,  thus  referred 
to  a  point  which  had  b'een  incidentally 
discussed  in  the  lower  court:  "I  can- 
not say  I  think  that  would  be  a  reason- 
able custom.  There  is  no  obligation  on 
a  master  or  mistress  to  give  a  character 
to  a  servant,  but,  if  a  character  is  given, 
it  should  be  a  true  one.  A  character 
may  be  true  this  month  and  false  next. 
A  servant  may  come  into  service  with  a 
good  character,  and  yet  during  the  first 
month  circumstances  may  come  to  the 
master's  knowledge  which  show  that  it 
was  undeserved  and  should  be  forfeited. 
It  would  be  a  scandalous  thing  if  the 
master  was  bound  after  that  to  hand 
over  the  character  which  he  knew  was 
false.  If  the  good  character  which  the 
servant  brought  with  her  is  handed 
over,  it  must  be  handed  over  in  good 
faith.  I  think,  therefore,  that  such  a 
custom  would  be  unreasonable,  and,  in- 
deed, not  honest,  and  therefore  bad." 
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to  employers  generally,  or  to  employers  of  a  particular  class;  and 
there  seems  to  be  good  reason  to  anticipate  that  enactments  of  this 
type  will  he  greatly  multiplied  in  coming  years.  The  desirability  of 
thus  supplying  the  deficiencies  of  the  common  law  cannot  be  consist- 
ently disputed  by  anyone  who  is  of  opinion  that  it  is  proper  to  pro- 
tect employees  by  legislation  against  "blacklisting."  Sec  §  2028, 
post.  Manifestly  the  refusal  to  give  a  character  may  often  be  virtu- 
ally the  equivalent  of  "blacklisting"  so  far  as  regards  the  injury  in- 
flicted on  the  servant.  The  statutes  which  have  already  been  passed 
may  be  conveniently  classified  under  two  heads : 

(1)  Those  which  cover  both  the  cases  in  which  servants  have  been 
discharged,  and  the  cases  in  which  they  have  voluntarily  left  the  em- 
ployment.* 

(2)  Those  which  deal  only  with  the  duty  of  employers  to  servants- 
whom  they  have  discharged.* 

Where  a  statute  of  this  kind  merely  imposes  a  penalty  for  its  vio- 


1 A  very  comprehensive  specimen  of 
this  class  is  the  employers  and  em- 
ployees act  1890,  of  Victoria  (Aus- 
tralia), in  which  it  is  provided,  under 
the  penalties  specified: 

§§  20,  21.  That  every  servant  shall 
receive  at  the  termination  of  his  service 
a  certificate  of  discharge. 

§  22.  That  the  servant  shall  produce 
the  certificate  on  any  new  hiring. 

§  23.  That  a  servant  shall  not  be 
hired  without  the  production  of  the 
certificate. 

§  24.  That  false  certificates  shall  not 
be  given. 

Nearly  two  hundred  years  ago  it  was 
provided  by  the  Irish  statute,  2  Geo. 
I.,  chap.  17,  §  4,  that  "on  the  discharge 
or  putting  away  of  any  servant  from 
his  or  her  service,  or  upon  such  serv- 
ant's regularly  leaving  his  or  her  serv- 
ice, the  master  or  mistress  of  such 
servant  shall  give  a  certificate  in  writ- 
ing under  his  or  her  hand,  that  such 
person  who  is  therein  named  was  his 
or  her  servant,  and  that  he  or  she  is 
discharged  from  the  said  service,  and 
shall  in  the  said  discharge  certify,  if 
desired,  or  such  master  or  mistress 
think  fit,  the  behavior  of  such  servant." 
This  statute,  however,  seems  to  have 
remained  virtually  a  dead  letter  for  a 
century  and  a  half;  as  the  court  stated 
in  Uandley  v.  Mojfat  (1872)  Ir.  Rep. 
7  C.  L.  104,  21  Week.  Rep.  231,  that  no 
action  in  which  its  provisions  had  been 


relied    upon    had    been   brought   during 
that  period. 

By  the  Missouri  act  of  April  14,  1905, 
it  is  provided  that,  whenever  any  em- 
ployee of  any  corporation  doing  busi- 
ness in  the  state  shall  be  discharged  or 
voluntarily  quit  the  service,  it  shall  be 
the  duty  of  the  superintendent  or  man- 
ager of  said  corporation,  upon  tlie  re- 
quest of  such  employee  (if  such  em- 
ployee shall  have  been  in  the  service- 
of  said  corporation  for  a  period  of  at 
least  ninety  days),  to  issue  to  such 
employee  a  letter,  duly  signed  by  such 
superintendent  or  manager,  setting  forth- 
the  nature  and  character  of  service  ren- 
dered by  such  employee  to  such  corpora- 
tion, and  the  duration  thereof,  and  truly 
stating  for  what  cause,  if  any,  such- 
employee  has  quit  such  service. 

It  may  be  mentioned  that  in  Germany 
the  law  is  that  on  the  termination  of 
an  agreement  for  continuous  services,, 
the  employee  is  entitled  to  a  testimonial 
as  to  the  length  and  nature  of  his  serv- 
ices, and  as  to  his  conduct  and  efficiency. 
See  Schuster's  Principles  of  German 
Civil  Law,  §  225. 

Z  Colorado. — By  Laws  1897,  chap.  31, 
§  2,  it  was  provided  that  any  dismissed 
employee  should  on  demand  be  furnished 
by  the  employer  with  specific  reasons 
in  writing  for  the  dismissal;  Provided. 
That  no  person  or  corporation  should' 
be  held  liable  either  civilly  or  criminally 
for  any  of  the  reasons  so  given. 
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lation,  the  question  whether  a  servant  who  has  been  injured  by  such 
violation  can  maintain  an  action  for  damages  against  the  delinquent 
employer  is  determined  with  reference  to  the  considerations  dis- 
cussed in  1905,  ante. 


(Icorgia. — By  a  statute  passed  in 
1890  (Acts  1890-91,  vol.  1,  p.  188), 
railroad,  express,  and  telegraph  com- 
panies were  required  to  give  to  their 
discharged  employees  or  agents  the 
causes  of  their  removal  or  discharge, 
when  discharged  or  removed,  and  the 
amount  of  $5,000  was  fixed  as  the  pen- 
alty or  damages  for  noncompliance  with 
this  requirement.  In  Wcdlacex.  Georgia, 
V.  d-  ,V.  R.  Co.  (1893)  94  Ga.  732,  22  S. 
E.  579,  this  act  was  declared  unconstitu- 
tional. By  the  provision  now  in  force 
(Code  of  1895,  §  1875),  it  is  enacted 
that  any  employer,  after  having  dis- 
charged any  employee,  shall,  upon  writ- 
ten demand  by  such  employee,  furnisli 
to  him,  within  ten  days  from  the  ap- 
plication, a  full  statement  in  writing 
of  the  cause  of  his  discharge,  and  that, 
if  any  employer  shall  refuse  within  ten 
days  after  demand  to  furnish  such  state- 
ment, it  shall  be  ever  after  unlawful  for 
him  to  furnish  any  statement  of  the 
cause  of  such  discharge  to  any  person 
or  corporation,  or  in  any  way  to  black- 
list or  to  prevent  such  discharged  per- 
son from  procuring  employment  else- 
where. 

The  penalty  of  treble  damages,  to  be 
recovered  in  a  civil  action,  is  imposed 
for  a  breach  of  this  provision   (§  1874.) 

Indiana. — The  enactment  in  Horner's 
Anno.  Stat.  (1901)  §  5206  r  3  is  in  part 
similar  to  that  in  the  second  of  the 
Georgia  statutes.  But  it  is  also  pro- 
vided that  the  written  cause  of  dis- 
charge, when  furnished  at  the  request 
of  the  discharged  employee,  shall  never 
be  used  as  the  cause  for  an  action  for 
slander  or  libel,  either  civil  or  criminal, 
against  the  employer. 

Kansas. — By  Gen.  Stat.  (Dassler) 
1901,  §§  2422,  2423,  employers  of  labor 
are  required,  upon  the  demand  of  a  dis- 
charged employee,  to  furnish  in  writing 
the  true  cause  or  reason  for  the  dis- 
charge. Any  employer  who  violates  the 
provisions  of  the  act  is  declared  to  be 
guilty  of  a  misdemeanor,  and  also  liable 
to  the  party  iniured  for  treble  damages. 

Montana. — The  provisions  in  the  Po- 
'Jitical   Code    (1895)    §   3392,   are  essen- 


tially the  same  as  those  in  the  second 
Georgia  statute. 

OMo. — The  same  description  is  ap- 
plicable to  the  statute  in  this  state  re- 
garding railway  companies  (87  Ohio 
Laws  1890,  chap.  125,  §  1.)  The  penal 
clause  of  the  section  of  which  this  pro- 
vision forms  a  part  has  been  declared 
to  be  applicable  only  to  the  preceding 
provision,  by  which  it  is  declared  un- 
lawful to  discharge  an  employee  because 
he  refuses  or  neglects  to  become  a  mem- 
ber of  any  society  or  organization.  Crall 
V.  Toledo  <t  0.  C.  R.  Go.  (1893)  7  Ohio 
C.  C.  132,  6  Ohio  C.  D.  696. 

By  §  128  (1)  of  the  English  merchant 
shipping  act  1894  (57  &  58  Vict.  chap. 
60),  it  is  provided,  under  penalty,  that 
the  master  shall  sign  and  give  to  a  sea- 
man discharged  from  his  ship,  either  on 
his  discharge  or  on,  payment  of  his 
wages,  a  certificate  of  his  discharge  in 
a  form  approved  by  the  board  of  trade, 
specifying  the  period  of  his  service  and 
the  time  and  place  of  his  discharge.  The 
same  section  (cl.  2)  also  prescribes  that 
the  master  shall,  upon  the  discharge  of 
every  certiticated  officer  whose  certificate 
of  competency  has  been  delivered  to  and 
retained  by  him,  return  the  certificate 
to  the  officer. 

§  129  (1)  provides  that  where  a  sea- 
man is  discharged  before  a  superintend- 
ent, the  master  shall  make  and  sign,  in 
a  form  approved  by  the  board  of  trade, 
a  report  of  the  conduct,  character,  and 
qualifications  of  the  seaman  discharged, 
or  may  state  in  the  said  form  that  he 
declines  to  give  any  opinion  upon  such 
particulars  or  upon  any  of  them,  and 
the  superintendent  before  whom  the  dis- 
charge is  made  shall,  if  the  seaman  de- 
sires, give  to  him  or  indorse  on  his 
certificate  of  discharge  a  copy  of  such 
report  (in  this  act  referred  to  as  the 
report  of  character ) . 

The  first  of  the  above  paragraphs  is 
substantially  the  same  as  §  172  of  the 
merchant  shipping  act  3854  (17  &  18 
Vict.  chap.  104.) 

By  U.  S.  Rev.  Stat,  it  is  provided: 
§  4551,  U.  S.  Comp.  Stat.  1901,  p.  880. 
That,  upon  the  discharge  of  any  seaman, 
the  master  of  the  ship   shall  sign  and 
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B.    DeFAJIATJON    of    a    servant's    CHAEACTEE    by    his    M-ASTEE. 

2015.  Right  of  servant  to  leave  a  master  who  defames  his  character. — 

A  master  who  makes  false  defamatory  statements  regarding  his  serv- 
ant's character  is  manifestly  guilty  of  a  breach  of  dutj  which  entitles 
the  servant  to  leave  the  employment.^ 

2016.  Right  of  servant  to  maintain  an  action  for  damages  against  his 
master  for  defamation  of  character.  Generally. — In  the  following  sec- 
tions general  principles  will  be  referred  to  only  in  so  far  as  it  may  be 
necessary  to  do  so  for  the  purpose  of  elucidating  the  cases  cited.  For 
a  detailed  review  of  those  principles,  the  reader  will  consult  the  vari- 
ous standard  treatises  on  the  law  of  slander  and  libel. 

The  different  elements  to  be  considered  in  an  action  brought  by  a 
servant  to  recover  damages  from  a  person  who  has  defamed  his  char- 
acter are  indicated  by  the  following  passage  in  a  well-known  judg- 
ment delivered  by  Parke,  B. :  "In  general,  an  action  lies  for  the 
malicious  publication  of  statements  which  are  false  in  fact,  and  inju- 
rious to  the  character  of  another  (within  the  well-known  limits  as  to 
verbal  slander)  ;  and  the  law  considers  such  publication  as  malicious, 
unless  it  is  fairly  made  by  a  person  in  the  discharge  of  some  public 
or  private  duty,  whether  legal  or  moral,  or  in  the  conduct  of  his  own 
affairs,  in  matters  where  his  interest  is  concerned.  In  such  cases, 
the  occasion  prevents  the  inference  of  malice,  which  the  law  draws 
from  unauthorized  communications,  and  affords  a  qualified  defense, 
depending  upon  the  absence  of  actual  malice.  If  fairly  warranted 
by  any  reasonable  occasion  or  exigency,  and  honestly  made,  siich  com- 
munications are  protected  for  the  common  convenience  and  welfare 
of  society ;  and  the  law  has  not  restricted  the  right  to  make  them  with- 
in any  narrow  limits."  ^ 

2017.  What  defamatory  statements  concerning  a  servant  are  action- 
able.— a.  Written  or  printed  statements. — The  circumstances  under 
which  a  servant  is  entitled  to  maintain  an  action  against  the  publish- 
er of  a  written  or  printed  statement  are  defined  by  the  general  rule 

give  him  a  certificate  of  discharge,  spe-  l  No   English   or   American   decisions 

cifyini'  the  period  of  his -service  and  the  directly    affirming    this    doctrine    have 

time   and   place  of   his   discharge,   in   a  been  found.     But  it  is  sufficiently  sus- 

prescribed   form.  tained  by  analogy,  and  is  enunciated  m 

§   4453.     That,  upon  every  discharge  a    Scotch    treatise    of    high    authority, 

effected  before  a  shipping  commissioner.  See  Fraser,  Mast.  &_S.  P-  128. 

the  master   shall  make  and  sign,  in  a  ^  Toogoody  Spyrmg  (1834)  1  Cromp. 

prescribed  form,  a  report  of  the  conduct,  M.  &  R.  181-  193,  4  Tyrw.  582    3  L.  J. 

character,  and  qualifications  of  the  per-  Exch.  N.  S.  347,  9  Eng.  Rul.  Cas.  55. 
son  discharged. 

M.  &  S.  Vol.  v.— 392. 
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that  any  such  statement  is  prima  facie  libelous  which  is  injurious  to 
the  character  or  credit  (domestic,  public,  or  professional)  of  the  per- 
son concerning  whom  it  is  uttered,  or  in  any  way  tends  to  cause  men 
to  shun  his  society,  or  to  bring  him  into  hatred,  or  contempt,  or  ridi- 
cule.^    Accordingly,  a  presumptive  right  to  recover  damages  is  es- 


1  Pollock,  Torts,  *206.  See  also, 
Odgers,  Libel  &  Slander,  4th  ed.  p.  16. 

Libelous  statements. — A  letter  to  a 
servant's  employer,  using  language  such 
as  must  have  been  understood  by  the 
employer  as  charging  the  servant  with 
having  obtained  goods  from  the  writer 
by  fraudulent  means,  is  libelous.  Over 
V.  8chiffling  (1885)  302  Ind.  191,  26  N. 
E.  91. 

A  statement  which  is  fairly  suscep- 
tible of  the  meaning  that  a  manager  of 
a  newspaper  was  unfaithful  to  his  em- 
ployers in  attempting  to  start  a  fresh 
newspaper  while  still  in  their  employ- 
ment is  libelous.  Butcher  v.  Payton 
(1890)  9  New  Zealand,  L.  R.  240.  In 
this  ease  a  verdict  for  the  defendant  was 
allowed  to  stand,  for  the  reason  that 
the  words  were  merely  to  the  effect  that 
the  plaintiff  was  "about  to  start"  a 
new  paper,  and  that  these  did  not  neces- 
sarily imply  that  he  intended  to  do  this 
while   still   in   defendant's  employment. 

A  claim  made  by  an  employer  against 
the  employee's  surety  for  an  alleged 
shortage  in  the  employee's  accounts  on 
the  termination  of  the  employment  im- 
putes dishonesty  and  unfaithfulness,  and 
is  libelous  per  se.  Sunley  v.  Metropoli- 
tan L.  Ins.  Co.  (1906)  132  Iowa,  123, 
12  L.R.A.(N.S.)   91,  109  N.  W.  463. 

Where  a  newspaper  article  involves 
a  charge  that  plaintiff  refused  to  per- 
form the  obligations  assumed  by  her  as 
janitress,  disregarded  her  employer's  in- 
terest, and  used  his  property,  and  the 
plaintiff  alleges  that  her  occupation  was 
that  of  janitress,  she  is  prima  facie 
entitled  to  recover,  without  allegation  of 
special  damages.  Flaherty  v.  Neic  York 
Times  Co.  (1905)  109  App.  Div.  489, 
96  N.  Y.  Supp.  381. 

In  Walker  v.  Best  (1905)  107  App. 
Div.  304,  95  N.  Y.  Supp.  151,  the  prin- 
cipal of  the  plaintiff,  a  schoolteacher, 
made  an  official  report  to  the  school 
superintendent,  stating  that  plaintiff 
was  "careless"  in  blackboard  work,  and 
thereafter  the  superintendent,  in  reply- 
ing to  a  letter  written  to  him  by  W., 
at  plaintiff's  request  and  in  her  interest. 


calling  attention  to  an  alleged  conflict 
between  this  report  and  one  made  short- 
ly before  by  the  same  principal,  stated 
that  he  never  had  any  doubt  tliat  the 
principal's  estimate  of  plaintiff  was 
"pretty  nearly  correct."  Held,  that  such 
reports  were  not  libelous  per  se. 

In  Pattison  v.  Gulf  Bag  Go.  (1906> 
116  La.  963,  114  Am.  St.  Rep.  570,  41 
So.  224,  a  statement  which  tlie  master 
had  caused  to  be  published  in  a  news- 
paper, to  the  effect  that  the  plaintiff, 
a  female  employee  in  his  factory,  had 
been  discharged,  not  for  violation  of  his 
rules,  but  for  a  reason  which  his  man- 
ager did  not  care  to  disclose,  but  which 
was  such  that  she  could  not  be  retained 
in  his  factory,  was  held  to  be  libelous. 

On  the  ground  that  the  statute  of 
limitations  is  an  honorable  defense,  it 
has  been  held  that  it  is  not  libelous  per 
se  to  write  to  a  servant's  employer  a 
letter  in  which  it  is  stated  that  the 
servant,  having  no  other  defense  to  a 
claim  for  medical  services,  has  "cowardly 
slunk  behind  that  of  the  statute  of  limi- 
tations;" and  that  such  a  course  is  not 
in  accordance  with  the  writer's  idea  of 
strict    integrity.      Hollenbeck    v.    HaU 

(1897)  103  Iowa,  214,  39  L.R.A.  734. 
64  Am.  St.  Rep.  170,  72  N.  W.  51S 
(action  against  president  of  employing 
company  for  publishing  letter). 

But  it  was  held  in  another  action 
against  the  writer  of  this  letter  that 
special  damages  might  be  recovered  on 
the  ground  that  the  writing  of  the  letter 
had  induced  the  plaintiff's  employer  to 
discharge   him.      Hollenbeck   v.    Ristirve 

(1898)  105  Iowa,  488,  67  Am.  St.  Rep. 
306,  75  N.  W.  355.  See  also  (1901)  114 
Iowa,  358,  86  N.  W.  377. 

A  statement  in  a  recommendation  of 
u  former  employee,  that,  "like  manv 
others,  he  left  our  service  during  the 
strike,"  is  not  libelous  or  actionable  per 
se,  so  as  to  constitute  a  cause  of  action 
without  special  damages.  Kansas  City, 
M.  &  B.  R.  Go.  V.  DeUney  (1899)  102 
Tenn.  289,  45  L.R.A.  600,  52  S.  W.  151, 
distinguishing  the  unreported  case  of 
St.   Louis   &   I.    M.   R.   Co.   v.   Johnson 
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tablished  as  soon  as  the  servant  has  shown  that  the  words  in  question 
were  published  by  the  defendant,  and  that  they  were  untrue.^ 


(decided  by  the  same  court  at  its  April 
term,  1897),  in  which  the  libel  charged 
was  "that  plaintifiF  had  been  discharged 
for  insubordination,  as  well  as  being  at 
the  head  of  a  disreputable  mob,  not 
hesitating  to  do  anything  to  the  injury 
of  the  company's  property,"  etc.  The 
court  held  this  language  libelous  per  se, 
and  that  it  was  unnecessary  to  allege 
or  prove  special  damages,  since  the 
charge  was  necessarily  hurtful,  and  that, 
if  false,  plaintiflf  might  recover  general 
damages.  In  that  case  this  court  af- 
firmed a  judgment  in  favor  of  the  plain- 
tiff for  $1,500. 

A  clearance  paper  given  to  a  dis- 
charged railroad  employee  at  his  re- 
quest, reciting,  "Cause  for  leaving 
service,  unsatisfactory  service,  conduct 
good," — is  not  libelous  on  its  face.  In 
order  to  show  that  it  is  so  in  fact,  the 
employee  has  the  burden  of  proving  that 
it  is  untrue,  known  to  be  false,  and  pub- 
lished from  malicious  motives.  Illinois 
C.  R.  Co.  V.  Ely  (1903)  83  Miss.  519, 
35  So.  873. 

A  publication  stating  that  defendant 
has  dispensed  with  the  service  of  plain- 
tiff as  advertising  manager  of  a  news- 
paper for  his  "general  careless  manner 
of  attending  to  business,"  and  that  his 
place  will  be  filled  by  a  competent  man, 
who  will  attend  to  the  affairs  in  a  more 
businesslike  manner,  has  been  held  not 
to  be  libelous,  as  charging  the  plaintiff 
with  unfitness  or  incompetency,  and  can- 
not be  made  so  by  innuendo.  Ratzel 
V.  New  York  Nevos  Pub.  Co.  (1902)  67 
App.  Div.  598,  73  N.  Y.  Supp.  849, 
reversing  (1901)  35  Misc.  487,  71  N. 
Y.  Supp.  1074.  The  court  relied  on  the 
theory  that  the  imputation  of  careless- 
ness did  not  warrant  the  inference  that 
incompetency  was  imputed,  and  that 
nothing  was  shown  to  have  been  pub- 
lished by  which  the  plaintiff  could  be 
injured  in  his  business.  This  seems  to 
be  a  rather  strong  case,  to  say  the  least 
of  it.  What  impression  would  the  words 
have  produced  upon  the  "average  man  ?" 

In  an  action  for  words  in  a  letter, 
imputing  dishonesty  and  bad  conduct 
to  a  servant,  by  which  she  has  lost  a 
place,  evidence  of  antecedent  good  con- 
duct is  admissible.  R.  v.  Waring 
(1803)    5   Esp.   13,  per  Lord  Alvanley. 

In  an  action  for  defamation  in  false- 


ly representing  that  the  plaintiff  was 
the  defendant's  indentured  apprentice 
in  the  printing  art,  it  was  held  that  re- 
covery might  be  had,  upon  proof  of  the 
allegations  in  a  complaint  which  averred 
that  the  representations  were  made  "to 
H.  B.  &  Co.,  the  proprietors  of  the  Tri- 
bune office,  which  plaintiff  was  employed 
as  a  printer,  warning  them  not  to  em- 
ploy him,  or  continue  him  in  their  em- 
ployment; by  means  whereof  plaintiff 
was  discharged  from  said  employment, 
and  has  lost  the  emoluments  and  up- 
port  therefrom  ever  since;"  and  that, 
"by  reason  of  said  false  and  malicious 
representations  to  said  Tribune  office 
and  other  printing  offices  in  Mobile, 
plaintiff  has  been  deprived  and  prevent- 
ed from  obtaining  any  employment  in 
his  business  as  a  printer  ever  since." 
Clark  v.  Ooddard  (1863)  39  Ala.  164, 
84  Am.  Dec.  777. 

For  a  case  involving  similar  circum- 
stances, in  which  a  statement  of  this 
kind  was  held  not  to  be  libelous,  but  to 
furnish  ground  for  an  action  on  the 
case,  see  Blumenthal  v.  Shau^  (1897) 
23  C.  C.  A.  590,  39  U.  S.  App.  490,  77 
Fed.  954,  §  2029,  note  5,  post. 

By  Jlissouri  Rev.  Stat.  1899,  §  2165, 
it  is  declared  a  misdemeanor  for  any 
person  to  report  falsely  to  a  railroad 
company  that  a  conductor  or  other  em- 
ployee has  received  money  for  the  trans- 
portation of  persons  or  property,  or 
failed  to  collect  charges  for  such  trans- 
portation.    (Laws   1891,  p.  127.) 

2  For  a  general  collection  of  the  cases 
relating  to  publication,  see  Odgers, 
Libel  &  Slander,  4th  ed.  chap.  VI; 
Townshend,  Slander  &  Libel,  chap.  VI. 

It  may  be  mentioned  that  a  disclosure 
of  a  libel  on  a  domestic  servant  to  the 
wife  of  the  defendant  has  been  held  not 
to  be  evidence  of  publication.  Wenn- 
liak  V.  Morqan  (1888)  L.  R.  20  Q.  B. 
Div.  635,  57  L.  J.  Q.  B.  JST.  S.  241,  .59 
L.  T.  N.  S.  28,  36  Week.  Rep.  697,  52 
J.  P.  470. 

In  Scotland  no  publication  to  a  third 
person  is  necessary  to  render  a  defama- 
tory statement  actionable.  Odgers, 
Libel  &  Slander,  4th  ed.  p.  151.  note. 
For  a  case  illustrating  this  rule,  see 
Cunningham  v.  Petherhridge  (1894)  32 
Scot.  L.  R.  1. 

Where  the  defendant's  voluntary  act 
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b.  Oral  siateinents. — Xo  action  can  be  maintained  for  the  publi- 
cation of  an  oral  statement,  even  though  it  is  defamatory  and  false, 
vmless  the  sei'vant  either  proves  that  he  has  suffered  special  damage, 
as  a  result  of  the  publication,'  or  brings  his  claim  within  one  of  the 


in  parting  witli  possession  of  a  defama- 
tory letter  was  so  done,  tliough  merely 
l)y  accident,  as  to  have  a  tendency  to 
injure  tlie  plaintiff's  reputation,  he  can- 
not rely,  as  an  element  rebutting  malice, 
on  the  absence  of  intention.  Fox  v. 
Broderick  (1864)  14  Ir.  C.  L.  Rep. 
453.  There  the  defendant  pleaded  that 
the  letter  containing  the  libel  was  in- 
tended to  come  into  the  hands  of  the 
plaintiff  himself,  but,  by  mistake,  was 
directed  by  the  defendant,  and  delivered 
through  the  postofEce,  to  the  plaintiff's 
employer,  instead  of  to  the  plaintiff. 
Held,  on  demurrer,  that  this  plea  was 
bad,  as  the  letter  was  not  a  privileged 
communication,  and  the  legal  inference 
of  malice  would  have  arisen,  even 
though  the  letter  had  been  addressed 
and  delivered  to  the  plaintiff.  The 
case  of  Rex  v.  Pa/ine  { 1695 )  5  Mod. 
163,  in  which  the  delivery  of  a  defam- 
atory paper  by  the  writer,  to  an  in- 
dividual, in  mistake  for  another  paper, 
was  held  not  to  be  a  publication,  was 
distinguished  on  the  ground  that  the 
uttering  or  parting  with  the  posses- 
sion of  the  defamatory  writing  was  not 
voluntary  or  intentional  on  the  part  of 
the  writer. 

A  servant's  character  is  not  privi- 
leged from  production  under  an  order  for 
discovery.  We66  v.  East  (1879)  L.  R. 
5  Exch.  Div.  23,  49  L.  J.  Exeh.  N.  S. 
250,  41  L.  T.  N.  S.  715,  28  Week.  Rep. 
336,    (order  for  an  inspection  made). 

3  "Where  words  are  spoken  which  are 
of  a  defamatory  nature,  yet  such  that 
the  law  will  not  imply  damage  from 
them,  still  they  are  actionable  if  they 
are  shown  actually  to  cause  (as  their 
legal  and  natural  consequence)  damage 
of  a  character  which  the  law  will  rec- 
ognize." Foulger  v.  XeiLVonib  (1867) 
L.  R.  2  Exch.  327,  330. 

In  an  action  for  slanderous  words,  by 
reason  of  which  the  plaintiff  was  turned 
out  of  her  lodging  and  employment,  it 
appeared  that  the  defendant  complained 
to  E.,  the  mistress  of  the  house,  who 
was  his  tenant,  that  her  lodgers,  of 
whom  the  plaintiff  was  one,  behaved 
improperly  at  the  windows;  and  he 
added  that  no  moral  person  would  like 


to  have  such  people  in  his  house.  It 
was  held  that  the  action  was  maintain- 
able, the  special  damage  being  the  con- 
sequence of  the  words  used.  Knight 
V.  Oibbs  (1834)  1  Ad.  &  El.  43,  3  Nev. 
&  M.  467,  3  L.  ,J.  K.  B.  N.  S.  135. 

In  Kelly  v.  Partington  (1833)  5 
Barn.  &  Ad.  645,  the  second  count  of 
the  declaration  stated  that  the  defend- 
ant, contriving  and  intending  to  in- 
jure the  plaintiff  as  a  shopwoman  and 
servant,  maliciously  spoke  of  her,  as 
such,  the  following  words :  "She" 
meaning  the  plaintiff,  "secreted  Is.  6d. 
under  the  till;"  stating,  "these  are  not 
times  to  be  robbed."  The  declaration 
alleged  as  special  damage,  that  one  S., 
by  reason  of  the  words,  refused  to  take 
the  plaintiff  into  his  service.  After  u, 
general  verdict  for  the  plaintiff,  it  was 
held  that  the  words  in  the  second  count, 
if  actionable  at  all,  were  so  only  by 
reason  of  the  special  damage.  "I  have 
always  understood,"  said  Patteson,  J., 
"that  the  special  damage  must  be  the 
natural  result  of  the  thing  done.  .  . 
There  is  no  innuendo  stating  whose 
money  it  was  that  she  secreted;  it 
might  be  her  own.  Then  it  is  said  that 
the  words  are  actionable  because  a  per- 
son, after  hearing  them,  chose  in  his 
caprice  to  reject  the  plaintiff  as  a  ser- 
vant. But  if  the  matter  was  not  in  its 
nature  defamatory,  the  rejection  of  the 
plaintiff  cannot  be  considered  the  nat- 
ural result  of  the  speaking  of  the  words. 
To  make  the  speaking  of  the  words 
wrongful,  they  must  in  their  nature  be 
defamatory." 

If  a  wife  be  living  apart  from  her 
husband  as  a  servant  in  the  family  of 
A.,  and  so  maintained  herself,  and  she 
be  dismissed  from  the  service  of  A.  in 
consequence  of  a  letter  written  by  B., 
reflecting  on  her  character,  her  husband 
may  maintain  an  action  for  special 
damage.  But  if  A.  dismissed  her 
colourably,  intending  to  take  her  back 
again,  the  action  will  not  lie.  Coward 
V.  Wellinffton   (1836)    7  Car.  &  P.  531. 

In  an  action  for  slander,  the  servant, 
to  show  special  damai'C,  may  give  in 
evidence  the  contents  of  a  letter  written 
by  the  person  to  whom  the  slander  was 
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exceptions  to  the  rule  which  makes  his  recovery  dependent  on  proof 
of  such  damage.  Under  the  common  law  those  exceptions  are  three 
in  number,  viz. : 

(1)  Where  the  words  charge  the  plaintiff  with  commission  of  a 
crime.* 

( 2 )  Where  they  impute  to  him  a  contagious  disease  tending  to  ex- 
clude him  from  society. 

(o)  Where  they  are  spoken  of  him  in  the  way  of  his  office,  profes- 
sion, or  trade. ^ 

The  only  one  of  these  exceptions  which  can  be  said  to  have  any 
special  relevance  to  a  discussion  of  the  remedial  rights  of  a  servant, 
in  his  capacity  as  a  servant,  is  the  third.  The  rule  which  it  embodies 
may  be  stated  briefly  in  this  form :  "From  spoken  words  which  im- 
pute misconduct  in  an  office,  trade,  profession,  or  business,  the  law 
implies  actionable  damage."  ^    The  mere  imputation  of  want  of  abil- 


uttered,  to  his  partner,  advising  him  to 
discharge  the  servant  from  their  employ, 
and  stating  the  substance  of  the  writer's 
conversation  with  the  defendant,  al- 
though the  letter  did  not  cause  the 
discharge  of  the  plaintiff,  but  only  an 
examination  of  his  trunks.  Fo-wles  v. 
Boicen   (1864)    30  N.  Y.  20. 

In  an  action  for  slander,  the  vpords 
complained  of  vrere  alleged  to  have  been 
spoken  to  plaintiff's  employers,  and 
virere  as  follows:  "You  have  a  barman 
in  your  employ  (meaning  the  plaintiff) 
who  has  removed  from  his  landlord's 
house,  leaving  £2  owing  for  a  month's 
rent,  and  I  cannot  get  the  money  from 
him."  The  plaintiff  alleged,  as  special 
damage,  that  in  consequence  of  the  slan- 
der he  was  dismissed  from  his  employ- 
ment. Held,  that  the  words  were  not 
actionable,  in  the  absence  of  special 
damage  resulting  from  them,  and  that 
the  special  damage  alleged  was  too  re- 
mote. Speal-e  v.  Hughes  (1004)  1  K. 
B.  (C.  A.)  138,  Mathew,  L.  J.,  remarked 
that  the  defendant  might  reasonably 
be  supposed  to  have  contemplated  when 
he  spoke  the  words,  that  the  plaintiff's 
employers  would  remonstrate  with  him 
on  the  subject,  but  not  that  they  would 
dismiss  him  from  their  employment. 

4  A  statement  charging  the  plaintiff, 
a  subordinate  of  the  defendant,  with 
having  sent  through  the  postofBoe  to 
the  defendant's  wife  a  printed  paper, 
advertising  and  recommending  certain 
articles  for  the  prevention  of  conception 


and  for  the  procuring  of  abortions,  was 
held  to  be  slanderous  per  se,  as  im- 
puting an  indictable  offense,  involving 
moral  turpitude.  Halsiead  v.  Nelson 
(1885)   36  Hun,  149. 

To  say  of  one's  former  clerk  that  he 
"has  robbed  me  of  all  the  profits,  which 
amounted  to  several  hundred  dollars," 
— charges  a  fraudulent  conversion  of 
the  property  of  another,  within  a 
statute  making  such  conversion  a 
crime,  and  is  actionable  per  se.  Allen 
V.  Brady  (1904)  26  Ky.  L.  Rep.  1173, 
83  S.  W.  565. 

5  Odgers,  Libel  &  Slander,  4th  ed.  p. 
37:    Starkie,    Slander    &   Libel,    p.    98; 
Pollock,    Torts,    »206;    Cooley,    Torts, 
*196. 

In  the  absence  of  a  statute,  words 
imputing  unchastity  to  a  woman  are  not 
actionable  in  themselves.  See  Odgers, 
Libel  &  Slander,  p.  67 ;  Starkie,  Slander 
&  Libel,  105;  Townshend,  Slander  & 
Libel,  §  172. 

In  England  it  is  now  provided  by  the 
slander  of  women  act  1891,  that  "words 
spoken  and  published,  which  impute  un- 
chastity to  any  woman  or  girl,  shall 
not  require  special  damage  to  render 
them  actionable."  Statutes  of  a  simi- 
lar tenor  are  in  force  in  Alabama,  Illi- 
nois, Indiana,  Kentucky,  Maryland, 
Michigan.  Missouri,  Now  York,  North 
Carolina,  South  Carolina,  and  probably 
others  of  the  American  states. 

6  Foiilger  v.  NewcomJ)  (1867)  L.  E. 
2  Exch.'  327,  36  L.  J.  Exch.  N.   S.  16!) 
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ity  to  discharge  the  duties  of  an  office  of  profit  is  sufficient  to  support 
an  action.     It  is  not  necessary  that  there  should  be  imputation  of 

16  L.  T.  N.  S.  595,  15  Week.  Rep.  1181,  were  awarded  for  falsely  accusing  a  ser- 

per    Channell,    B.,    in   a    judgment    de-  vant  of  theft. 

livered  for  the  whole  court.  Words  spoken  of  the  plaintiff,  while 

The  phraseology  adopted  by  the  New  in  the  employ  of  the  defendant's  firm 

York  court  of  appeals  is,  that  the  words  as   a  clerk,   and   addressed   to   a  subse- 

must  impute  "some  matter  in  relation  quent  employer,  to   the  effect  that  the 

to    the    servant's    particular    trade    or  plaintiff  had   become   such   a  notorious 

vocation,   which,   if  true,   would  render  liar  that  they  could  place  little  or  no 

him  unworthy  of  employment."   Kinney  confidence   in   him;    that   they  were   so 

V.  Nash   (1849)    3  N.  Y.  177.  strongly  impressed  with  his  dishonesty 

The  reason  of  the  rule  is  that  the  law  that    they    had    written    to    a    person 

presumes   such  a  probability  of  pecun-  named  to  employ  a  police  force  to  watch 

iary  loss  from  such  imputation,  in  that  him,  etc.,  must  be  understood  as  rela- 

office  or  employment  or  profession,  that  ting  to  him  in  his  capacity   as   clerk; 

it  will  not  require  special  damage  to  be  and  being  spoken  of  him  in  connection 

shown.     Alexander    v.    Jenkins    [1892]  with   his   business,  they  are   actionable 

1  Q.  B.   (C.  A.)  797,  per  Lord  Herscheil  per   se.     Fowles    v.   Boicen    (1864)     30 

(p.  801).  N.  Y.  20. 

In  M^right  v.  iloorhouse  (1594)  Cro.  Words  imputing  to  a  certificated 
Eliz.  pt.  1,  p.  358,  an  action  was  master  mariner  drunkenness  whilst  in 
brought  for  these  words :  "Before  the  command  of  a  vessel  at  sea  are  action- 
plaintiff  came  to  the  service  of  the  able  without  special  damage.  Irwin  v. 
Merchant  Taylors,  he  dwelt  in  Shrews-  Brandmood  (1864)  2  Hurlst.  &  C.  960, 
bury,  and  set  the  town  together  by  the  33  L.  J.  Exch.  N.  S.  257,  10  Jur.  N.  S. 
ears ;  and  so  long  as  he  was  there,  they  370,  9  L.  T.  N.  S.  772,  12  Week.  Rep. 
were    never    in    quiet;    but    afterwards  438. 

they  lived  quietly;   and  he  being  clerk        It  is  actionable  to  say  of  a  servant 

to  the  Merchant  Taylors,  was   of   con-  girl:     "You    are    not    aware,    Mrs.    C, 

sent  and  counsel  with  W.  Goodlaw  to  what   kind   of    girl   you   have    in    your 

deliver    the    books    of    the    corporation  service,  for  I  can  assure  you,  she    .    .    . 

which  he  had  in  his  keeping,  to  the  in-  is   often   out  with   our   married   man." 

tent  that  thereby  some  of  the  lands  of  Rumsey  v.  Webh   (1842)    11  L.  J.  C.  P. 

the   same   corporation   might   be   found  N.  S.  129. 

concealed."     On  demurrer,   it  was  held        In  an  action  for  oral  slander  it  was 

that    these    words    were    prima    facie  alleged   that   the   defendant   spoke   and 

actionable,  as  they  touched  the  plaintiff  published    of    the   plaintiff,    whose    em- 

in  his  office  and  credit.  ployment  was  that  of  a  female  domestic 

In  Seaman  v.  Bigg  (1638)  Cro  Car.  servant,  the  following  words,  in  relation 
480,  it  was  held  that,  although  generally  to  her  employment :  "I  was  so  incensed 
an  action  will  not  lie  for  calling  one  with  that  girl  for  coming  to  hire  with 
"cozening  knave,"  yet  where  the  words  me  after  ha\'ing  had  a  miscarriage  at 
are  spoken  of  one  who  is  a  servant  and  Mrs.  B.'s  house,  and  sent  away  by  her 
accomptant,  and  whose  credit  and  main-  in  a  car;  and  she  afterwards  to  give 
tenance  depend  upon  his  faithful  deal-  the  girl  a  good  discharge!"  No  special 
ing,  and  he,  by  such  disgraceful  words,  damage  was  alleged.  Held  (on  demur- 
is  deprived  of  his  livelihood  and  means  rer),  that  the  words  were  actionable 
of  maintenance,  there  is  good  reason  it  per  se,  as  relating  to  the  plaintiff's  em- 
should  bear  an  action,  that  he  might  ployment.  Connors  v.  Justice  (1862) 
have  recompense  for  loss  of  his  credit  13  Ir.  C.  L.  Rep.  451.  "Can  anyone." 
and  means.  said    Monahan,     Ch.     J.,     "doubt    that 

To  accuse  a  servant,  who  is  employed  chastity  is  an  essential  requisite  in  <i 
in  an  office  of  trust,  of  having  "cozened  female  domestic  servant?  And  can 
his  master,"  is  actionable;  for  it  shall  anyone  doubt  that  the  master  or  mis- 
be  intended  in  his  office.  Reign-ald's  tress  of  a  family  would  be  justified  in 
Case  (1640)   Cro.  Car.  563.  dismissing,   without   the   usual   month's 

In  Lanr/muir  v.  Thompson   (1833)   11  notice,    a   female    domestic   servant   for 

Sc.  Seas.  Cas.   1st  series,  571,  damages  unchaste  conduct?     In  the  present  case. 


§  2017] 


CHARACTER— BLACKLISTING. 


6263 


immoral  or  disgraceful  condvict.''  But  in  order  that  the  rule  may  be 
applicable  "it  is  necessary  that  the  words  (being  capable  of  having 
reference  to  the  biisiness)  should  in  fact  be  spoken  of  him  in  respect 
of  his  business."  It  must  also  appear  that  they  "tend  to  prejudice 
him  in  that  business."  This  result,  as  well  as  the  question  whether 
the  «'ords  are  capable  of  having  reference  to  the  business,  depends 
iipon  the  nature  of  the  business.'  It  follows,  therefore,  that  no  legal 
liability  is  incurred  by  the  speaker  of  defamatory  words,  unless  they 
charge  the  servant  with  the  want  of  some  general  requisite,  as  hon- 
esty, capacity,  fidelity,  etc.,  or  else  connect  the  imputation  with  the 


the  slander  is,  that  the  plaintiff's  mis- 
tress (Mrs.  Berry)  dismissed  her,  in 
consequence  of  her  having  discovered  the 
unchaste  conduct  of  the  plaintiff. 
Coupling  this  with  the  allegation  that 
chastity  is  a  necessary  qualification,  can 
there  be  any  doubt  entertained  that  the 
imputation  was  one  of  misconduct  ren- 
dering her  vinfit  for  her  situation?" 
The  case  was  therefore  held  not  to  be 
within  the  principle  laid  down  in  Luiriby 
V.  Allday,  note  13,  infra.  The  doctrine 
applied  by  the  Irish  court  finds  a  singu- 
larly apt  support  in  the  words  which, 
more  than  a  century  before  the  case  was 
decided,  an  eminent  novelist  had  put 
in  the  mouth  of  a  maid  servant:  "To 
be  sure,  ma'am,  one's  virtue  is  a  dear 
thing,  especially  to  us  poor  servants; 
for  it  is  our  livelihood,  as  a  body  might 
say."  Fielding,  Tom  Jones,  Bk.  VII., 
chap.  7.  Fielding  was  a  lawyer,  as  well 
as  a  novelist;  but  it  may  be  presumed 
that  he  is  here  speaking  simply  as  a 
social  philosopher. 

Where  the  charge  is  not  necessarily 
connected  with  the  plaintiff's  office  or 
business,  the  declaration  is  essentially 
defective  unless  it  shows  how  the  words 
were  connected  by  the  speaker  with  that 
office  or  business.  James  v.  Brook 
(1846)  9  Q.  B.  7.  There  a  judgment  in 
favor  of  a  superintendent  of  police  was 
arrested  after  verdict,  there  being  mere- 
ly an  allegation  of  the  speaking  of  the 
words:  "i"  (meaning  defendant)  "saw 
a  letter,  two  or  three  day  since,  regard- 
ing an  officer  of  the  L.  police  force" 
(meaning  plaintiff),  "who'  (meaning 
plaintiff)  "had  been  guilty  of  conduct 
unfit  for  publication."  The  case  was 
declared  to  be  indistinguishable  from 
Ayre  v.  Craven  (1834)  2  Ad.  &  El.  2, 
4  Nev.  &  if.  220,  4  L.  J.  K.  B.  X.  S.  35, 


where  a  physician  was  accused  of  adul- 
tery, and  although  the  words  there  used 
were  very  likely  to  injure,  the  court 
held  that  they  were  not  actionable,  as 
they  did  not  necessarily  import  that 
the  plaintiff  had  been  guilty  of  adultery 
in  the  course  of  exercising  his  profes- 
sion. 

An  averment  in  an  answer  to  the 
suit  of  a  clerk  for  the  quantum  meruit 
value  of  his  services,  that  he  is  so  no- 
toriously unreliable  and  unworthy  of 
trust  that  he  could  not  obtain  employ- 
ment where  he  was  known,  filed  in  the 
court,  and  read  in  the  presence  of  many 
witnesses,  is  libelous  and  slanderous, 
if  untrue.  Weil  v.  Israel  (1890)  42 
La.  Ann.  955,  8  So.  826. 

Where  a  cook  got  into  a  squabble  with 
]]er  master  in  the  kitchen  of  a  hotel, 
and  they  both  lost  their  temper,  and 
in  order  to  browbeat  her,  he  called  out 
several  times  in  the  hearing  of  several 
of  the  guests  "You  are  drunk,"  it 
was  held  that  there  was  no  such  de- 
famatory language  used  as  would  sup- 
port an  action  for  damages,  the  animus 
injuriandi  being  absent  under  such 
circumstances.  MacDonald  v.  Rap- 
precht  (1894)  21  So.  Sess.  Cas.  4th 
series,  389.  But  quwre  as  to  the  cor- 
rectness of  this  decision.  The  animus, 
it  is   submitted,   is   immaterial. 

See  also  the  following  sections,  where 
the  numerous  cases  are  cited  in  which 
the  slanderous  character  of  the  words 
spoken  was  taken  for  granted,  and  the 
only  question  discussed  was  whether  the 
occasion   was   privileged. 

7  Alexander  v.  Jenkins  [1892]  1  Q. 
B.  797,  per  Lord  Herschell   (p.  800). 

spoulger  v.  yeiccomb  (1867)  L.  R.  2 
Exch.  327,  330,  36  L.  J.  Exch.  N.  S.  169, 
16  L.  T.  N.  S.  595,  15  Week.  Rep.  1181. 
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office  which  he  holds  or  the  trade  or  business  in  which  he  is  engaged.* 
That  is  to  say,  in  order  to  support  an  action,  the  statement  com- 
plained of  "must  be  either  something  said  of  him  in  his  office  or  busi- 
ness which  may  damage  him  in  that  office  or  business,  or  it  must 
relate  to  some  quality  which  would  show  that  he  is  a  man  who,  by  rea- 
son of  his  want  of  ability  or  honesty,  is  unfit  to  hold  the  office."  ^* 
Xo  recovery  can  be  had  where  the  imputation  conveyed  does  not  im- 
ply the  want  of  any  of  those  qualities  which  a  servant  occupying  such 
a  position  as  the  plaintiff  ought  to  possess,  and  has  no  reference  to  his 
conduct  as  a  servant.^^ 

The  general  effect  of  most  of  the  decisions  seems  to  be,  that  any 
words  must  be  regarded  as  actionable  per  se  which  falsely  impute  to 
a  servant  such  conduct  or  qualities  as  would,  if  the  words  were  true, 
justify  his  master  in  discharging  him,  or  render  it  appreciably  more 
difficult  for  him  to  obtain  employment.^^  But  in  a  few  cases  the  facts 
of  which  might  seem  to  have  been  not  inappropriate  for  the  applica- 
tion of  this  doctrine,  the  right  to  recover  has  been  denied.  The  prin- 
ciple relied  upon  was,  that  if  the  words  complained  of,  although  they 
are  false  and  malicious,  are  not  in  themselves  slanderous,  the  mere 
fact  that  the  servant  may  probably  suffer  damage  in  consequence  of 
their  having  been  spoken  will  not  render  them  actionable,  even  though 
damage  has  actually  resulted. ^^ 

9  Lumby  v.  Allday    (1831)    1  Cromp.  tiflf  alleged  that  the  words  were  spoken 

&  J.  301   (see  further  as  to  this  case  in  of    him    in    his    business    or    office    as 

note    13,    infra).  clerk.     The    court   held   the   words   not 

^'>  Alexander  v.  Jenkins    [1892]    1   Q.  actionable. 

B.  (C.  A.)  797,  per  Lord  Herschell  (p.  In  Connors  v.  Justice,  note  6,  supra, 
801).  the    court   criticized   the   decision   with 

11  Lumiy  v.  Allday  (1831)  1  Cromp.  good  reason  as  a  strong  one,  as  the  de- 
ft J.  302.  See  further  as  to  this  case  in  fendant  himself  had  declared  that  the 
note  13,  infra.  plaintiff  was  unfit  for  his  situation,  and, 

18  The    criterion    is    distinctly    recog-  as   a   matter   of   fact,   he   had   actually 

nized  in  Alexander  v.  Jenkins  [1892]   1  been   discharged   in   consequence  of  the 

Q.  B.   (C.  A.)   797,  61  L.  J.  Q.  B.  N.  S.  speaking  of  the  defamatory  words. 
634,  66  L.  T.  N.  S.  391,  40  Week.  Rep.        In  Miller  v.  Damd   (1874)   L.  R.  9  C. 

546,  56  J.  P.  452   (see  note  10,  supra)  ;  P.  118,  the  declaration  alleged  that  the 

and   Connors   v.  Justice    (1862)    13   Ir.  defendant  falsely  and  maliciously  spoke 

C.  L.  Rep.  451  (see  note  6,  supra).  of  the  plaintiff,  a  working  stone  mason, 
13  In  one  case  the  court  proceeded  on  "He  was  the  ringleader  of  the  nine-hour 

the  assumption  that  the  want  of  chas-  system,"  and  "He  has  ruined  the  town 

tity    and    frequenting   the    company    of  by    bringing   about    the   nine-hour   sys- 

dissolute    women    does    not    constitute  tern,"  and  "He  has  stopped  several  good 

any  objection  to  a  man  for  the  position  jobs  from   being  carried   out,  by  being 

of  clerk  to  a  gas  company.     Lumhy  v.  the    ringleader   of    the    system    at    L.," 

Allday     (1831)     1    Cromp.    &    J.    301.  whereby    the    plaintiff    was    prevented 

There  the  defendant  said  to  the  plain-  from     obtaining     employment     in     hi? 

tiff,   "You  are  a  fellow;    a  disgrace  to  trade  at  L.     Held,  that  the  words  not 

the  town;  unfit  to  hold  your  situation,  being    in    themselves    defamatory,    nor 

for  your  conduct  with  whores."     Plain-  connected  by   averment   or  by   implica- 
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"The  rule  as  to  words  spoken  of  a  man  in  his  office  or  trade  is  not 
necessarily  confined  to  offices  and  trades  of  the  nature  and  duties  of 
which  the  court  can  take  judicial  notice.  The  only  limitation  .  .  . 
is,  that  it  does  not  apply  to  illegal  callings."  ^* 

2018.  Acts  that  may  affect  the  servant's  reputation. —  a.  Suspension 
of  servant  not  actionable  as  being  injurious  to  his  character. — A  serv- 
ant who  has  been  suspended,  together  with  other  employees,  while  cer- 
tain alleged  irregularities  in  the  office  where  he  has  been  working  are 
being  investigated,  cannot  maintain  an  action  against  his  employer, 
if  it  is  apparent  that  no  aspersion  has  been  cast  upon  his  character, 
except  such  as  may  be  inferred  from  his  suspension.^ 

b.  Ordering  an  investigation  into  the  servant's  accounts. — The  act 
of  an  employer  in  ordering  an  investigation  of  a  servant's  accounts 
does  not  constitute  a  cause  of  action  on  the  ground  of  an  actionable 
wrong  in  the  nature  of  slander.^ 

2019.  Absolute  privilege  as  a  defense. — In  England  defamatory 
words  with  regard  to  an  employee  of  the  government  are  absolutely 


tion  with  the  plaintiff's  trade,  and  the 
alleged  damage  not  being  the  natural 
or  reasonable  consequence  of  the  speak- 
ing of  them,  the  action  could  not  he 
sustained.  The  court  expressed  its  ap- 
proval of  the  general  rule  laid  down 
by  Bay  ley,  B.,  in  Lumby  v.  Allday, 
supra. 

In  Oomles  v.  Potts  (1865)  34  L.  J. 
Q.  B.  N.  S.  247,  11  Jur.  N.  S.  946,  13 
Week.  Rep.  858,  a  statement  that  a  per- 
son then  occupying  the  position  of  farm 
bailiff  had  left  the  parish  under  dis- 
creditable circumstances,  and  without 
settling  with  his  creditors,  was  declared 
to  be  "plainly"  not  actionable  without 
special  damage,  although  he  lost  his 
situation  in  consequence  of  the  state- 
ments having  been  made. 

In  all  the  above-cited  cases  the  in- 
jury suffered  by  the  plaintiff  was  cer- 
tainly one  which  might  well  be  expected 
to  follow  from  the  statements,  and  is 
difficult  to  see  any  satisfactory  ground 
upon  which  it  can  be  maintained  that 
the  statements  were  not  prejudicial  to 
the  plaintiff  in  his  calling.  But  the 
cases  are  consistent  with  two  others 
which,  although  they  do  not  relate  to 
servants  in  the  strict  sense  of  the  word, 
are  sufficiently  in  point  to  refer  to. 

In  one  of  these  it  was  held  not  to  be 
actionable,  without  special  damage,  to 
say    of    a    woman    who    taught    young 


women  to  dance:  "She  is  as  much  a. 
man  as  I  am;  she  got  J.  S.  with  child; 
she  is  an  hermaphrodite."  Wetlier- 
head  v.  Armitage  (1679)  2  Lev.  233. 
In  the  other  it  was  laid  down  that 
words  imputing  adultery  to  a  physician 
were  not  actionable.  Ayer  v.  Craven 
(1834)  2  Ad.  &  El.  2,  4  Nev.  &  M.  220, 
4  L.  J.  K.  B.  N.  S.  35. 

But  the  latter  case  was  referred  to 
by  Alderson  B.,  in  Oallwey  v.  Marshall 
(1853)  9  Exch.  294,  2  C.  L.  R.  399,  23 
L.  J.  Exch.  N.  S.  78,  2  Week.  Rep.  106. 
in  terms  which  show  that  he  was  not 
altogether  satisfied  with  the  doctrine 
applied. 

l*The  declaration  alleged  that  it  was 
the  duty  of  the  plaintiff,  as  a  game- 
keeper, not  to  kill  foxes;  that  he  was 
employed  on  the  terms  of  his  not  doing 
so;  and  that  a  person  killing  foxes 
would  not  be  employed  as  gamekeeper; 
that  the  defendant,  knowing  the  prem- 
ises, falsely  and  maliciously  said  of  the 
plaintiff,  as  such  gamekeeper,  that  he 
killed  foxes.  Special  damage  was  al- 
leged. Held,  on  demurrer,  a  good  dec- 
laration, even  without  the  allegation  of 
special  damage.  Foulger  v.  Nevx;om,h 
(1867)   L.  R.  2  Exch.  327. 

1  Henry  v.  Pittshurgh  &  L.  E.  R.  Co. 
(1891)    139  Pa.  289,  21  Atl.  157. 

2  Draysdale  v.  Rosebery  [1909]  S.  C. 
1121,  46  Scot.  L.  R.  795. 
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privileged  when  they  are  used  in  a  communication  sent,  in  the  course 
of  official  duty,  by  one  Minister  of  State  to  another.^  This  immunity 
is  also  accorded  to  statements  made  by  a  military  man,  in  the  course 
of  a  military  inquiry  regarding  the  conduct  of  another  military  man, 
even  though  it  should  be  proved  that  the  defendant  had  acted  mala 
fide,  and  without  any  reasonable  or  probable  cause.*  It  may  be  that 
the  doctrine  of  absolute  privilege  is  also  a  protection  to  a  subordinate 
government  official  in  the  civil  service,  who,  in  the  course  of  an  in- 
vestigation into  the  alleged  misconduct  of  a  subordinate  employee, 
communicates  the  fact  of  that  misconduct  to  the  immediate  superior 
of  the  supposed  delinquent.'    But  statements  made  to  their  superiors 


1  Chatierton  v.  Secretary  of  State 
[1895]  2  Q.  B.  3  89,  64  L.  J.  Q.  B.  N.  S. 
676,  14  Reports,  504,  72  L.  T.  N.  S. 
858,  59  J.  P.  596  (statements  in  a 
despatcli  recommending  tlie  removal  of 
the  plaiiitiiT  to  the  half-pay  list  of  the 
army),  reviewing  the  earlier  eases.  For 
the  decisions  as  to  absolute  privilege, 
see  Odgers,  Libel  &  Slander,  4th  ed. 
chap.  IX;  Townsend,  Slander  &  Libel, 
4th  ed.  §§  217  et  seq. 

ZDaiL-kins  v.  Rokehy  (1875)  L.  R. 
7  H.  L.  744,  45  L.  J.  Q.  B.  N.  S.  8,  ;!3 
L.  T.  N.  S.  196,  23  Week.  Rep.  391. 

In  Dawkins  v.  Paulet  (1869)  L.  R. 
5  Q.  B.  94,  9  Best.  &  S.  768,  39  L.  -I. 
Q.  B.  N.  S.  53,  21  L.  T.  N.  S.  584,  18 
Week.  Rep.  336,  where  the  defamatory 
matter  had  been  inserted  in  the  report 
of  the  superior  officer  to  the  Adjutant 
General,  the  plaintiff  was  held  not  to  be 
entitled  to  recover.  But  Cockburn,  Ch. 
J.,  delivered  a  very  weighty  dissenting 
judgment,  maintaining  that  it  was 
merely  a  ease  of  qualified  privilege. 
In  an  earlier  case,  Dickson  v.  Conniher- 
mere  (1863)  3  Fost.  &  F.  527  (action 
for  causing  the  removal  of  a  colonel  of 
militia  by  false  charges),  the  learned 
Chief  Justice  had  left  to  the  jury  the 
question  of  malice;  and  in  Diclcson  v. 
Wilton  (1859)  1  Fost.  &  F.  419  (action 
for  libel,  arising  out  of  same  facts). 
Lord  Campbell  had  left  it  to  the  jury 
to  say  whether  the  words  had  been  user! 
from  a  sense  of  duty.  Mr.  Odgers 
(Libel  &  Slander  p.  220)  suggests  that 
the  actual  effect  of  these  two  cases  is, 
that  private  letters  written  by  the  com- 
manding officer  of  a  regiment  to  his 
immediate  superior,  on  military  mat- 
ters, as  distinct  from  his  official  reports, 
are  not  absolutely  privileged,  and  that, 


if  they  cannot  be  distinguished  from  the 
Dawkins  Case  on  this  ground,  they 
must  be  regarded  as  overruled  by  it. 

The  supreme  court  of  Maryland  has 
declined  to  follow  the  Dawkins  Case 
in  one  which  involved  similar  facts. 
M.,  a  Professor  at  the  United  States 
Xaval  Academy,  placed  his  resignation 
in  the  hands  of  W.,  then  superintendent 
of  the  academy,  to  be  forwarded  to  the 
Secretary  of  the  Navy  for  his  decision. 
W.  was  required  by  law  to  indorse  his 
opinion  thereon.  The  resignation  was 
forwarded  by  W.  with  his  indorsement 
thereon  of  reasons  why  it  should  be  ac- 
cepted. It  was  held  that  the  indorse- 
ment was  merely  privileged  to  the 
extent  that  the  occasion  of  making  it 
rebutted  the  presumption  of  malice. 
Maurice  v.  Warden  (1880)  54  Md.  233, 
39  Am.  Rep.  384. 

8  In  Waterhury  v.  Dewe  (1876)  16 
N".  B.  670,  the  defendant,  a  postoffice 
inspector,  had  been  sent  to  examine  into 
certain  alleged  thefts  of  registered 
letters  in  the  city  of  A.,  and,  after 
suspending  the  plaintiff,  a  clerk,  had 
reported  the  circumstances  to  the  post- 
master. It  was  held  by  the  judges  that, 
if  his  plea  had  sufficiently  disclosed  his 
authority  to  make  the  investigation,  his 
words  would  have  been  absolutely  privi- 
leged, under  the  doctrine  applied  in  the 
case  last  cited.  But  when  the  case 
finally  reached  the  Supreme  Court  of 
Canada,  the  action  was  held  not  to  be 
maintainable,  on  the  ground  that  the 
doctrine  as  to  qualified  privilege  pro- 
tected the  defendant.  See  §  2023,  par. 
(12),  post.  The  court  expressed  an 
opinion  as  to  the  higher  degree  of  im- 
munity. 
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concerning  public,  or  quasi  public,  servants,  are  the  subject  of  a  mere- 
ly qualified  privilege.* 

Words  charging  a  servant  with  theft  are  not  actionable,  v^here  they 
are  spoken  by  his  master  merely  for  the  purpose  of  sustaining  in  a 
court  of  justice  a  defense  to  the  servant's  claim  for  wages.  But  it 
is  otherwise  where  they  are  spoken  in  a  calumniatory  manner,  while 
the  master  is  waiting  about  the  court  room,  and  not  for  the  purpose 
of  defense.* 

Statements  made  in  reply  to  a  threat  of  legal  proceedings,  which 
are  a  relevant  defense  to  such  proceedings,  fall  within  the  decree  of 
protection  accorded  to  judicial  slanders  made  upon  record,  and  are 
therefore  only  actionable  on  an  averment  of  facts  and  circumstances 
sufficient  to  infer  malice.* 

For  a  general  discussion  of  the  defense  of  absolute  privilege,  see 
Odgers,  Libel  &  Slander,  4th  ed.  chap.  IX;  Townshend,  Slander  & 
Libel,  4th  ed.  §§  217  et  seq. 

2020.  Qualified  privilege.  Generally.— Although  the  statement  com- 
plained of  may  be  defamatory  in  the  sense  explained  in  §  201Y,  ante, 
the  servant's  action  will  fail  if  the  statement  is  what  is  commonly 
described  as  a  "privileged  communication."  The  proper  meaning  of 
the  phrase  is  merely  this :  that  "the  occasion  on  which  the  communi- 
cation was  made  rebuts  the  inference  prima  facie  arising  from  a 
statement  prejudicial  to  the  character  of  the  plaintiff,  and  puts  it 
upon  him  to  prove  that  there  was  malice  in  fact, — that  the  defend- 
ant was  actuated  by  motives  of  personal  spite  or  ill-will,  independent 
of  the  occasion  on  which  the  communication  was  made."  ^     A  com- 

i  Proctor  V.  Webster   (1885)   L.  R.  16  L.   J.    Q.    B.   N.   S.    313,    15   Jur.    746; 

Q.  B.  Div.  112,  57  L.  J.  Q.  B.  N.  S.  150,  Jackson  v.  Hopperton    (3864)    16  C.  B. 

53  L.  T.  N.  S.  765    (sanitary  inspector  N.  S.  829,  10  L.  T.  N.  S.  529,  12  Week, 

accused    of    taking    bribes);    Blake    v.  'Rejy.  913;  Jenoure  v.  Delmege  [1891]  A. 

Pilford   (1832)    1  Moody  &  R.  198    (de-  C.  73,  60  L.  J.  P.  C.  N.  S.  11,  63  L.  T. 

fendant  complained  to  the  Secretary  of  N.  S.  814,  39  Week.  Rep.  388,  55  J.  P. 

the  Postoffice  that  a  guard   on  a  mail  500. 

coach  had  been  guilty  of  misbehavior  to  For  similar  definitions  see  Toogood  v. 

the  defendant's  wife);   Vallery  v.  State  Spyring    (1834)     1   Cromp.   M.   R.    193, 

(1894)     42    Neb.    123,    60    N.    W.    347  4  Tyrw.  582,   3  L.  J.  Exch.  N.  S.  347, 

(charo-es   against  a   teacher   in   a  state  9    Eng.    Rul.    Cas.    55;     Somerville    v. 

school).  Hawkins   (1851)    10  C.  B.  583,  589,  20 

^Trotman  v.  Dunn   (1815)    4  Campb.  L.    J.    C.    P.    N.    S.    131,    15    Jur.    450; 

211.  Gassett  v.   Gilbert    (1856)    6   Gray,   94, 

6  Campbell  v.  Cochrane    (1906)    8  Sc.  In   Gilpin  v.  Fowler    (1854)    9  Exch. 

Sess.  Cas.  5th  series,  205.  615,    Erie,    J.,    remarked    that    a   more 

1  Parke,   B.,   in   Wright   v.   Woodgate  correct  expression  than  "privileged  com- 

(1835)    2   Cromp.   M.   &  R.   573,   Tyrw.  munication"    would   be    "a    communica- 

&  G.  12,  1  Gale,  329.  tion  made  on  an  occasion  which  rebutted 

This  definition  was  approved  in  Tay-  tlie  presumption  of  malice." 

lor  V.  HawkiMs  (1851)   16  Q.  B.  308,  20  "A  privileged   communication   is   one 
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munication  is  deemed  to  be  of  this  nature,  "where  a  person  is  so  situ- 
ated that  it  becomes  right,  in  the  interests  of  society,  that  he  should 
tell  to  a  third  person  certain  facts."  "  The  situation  thus  predicated 
exists  wherever  a  communication  is  "made  bona  fide  upon  any  sub- 
ject-matter in  which  the  party  communicating  has  an  interest,  or  in 
reference  to  which  he  has  a  duty,  if  made  to  a  person  having  a  cor- 
responding interest  or  duty."  *    An  analysis  of  this  statement  shows. 


made  on  a  privileged  occasion,  and 
fairly  warranted  by  it,  and  not  proved 
to  have  been  made  maliciously.  A 
privileged  occasion  is  one  which  is  held, 
in  point  of  law,  to  rebut  the  legal  impli- 
cation of  malice  which  would  other- 
wise be  made  from  the  utterance  of 
untrue  defamatory  language."  Per  Lind- 
ley,  L.  J.,  in  Stuart  v.  Bell  [1891]  2  Q. 
B.  341,  345. 

*  Blackburn,  J.,  in  Davies  v.  Snead 
(1870)  L.  R.  5  Q.  B.  608,  611,  39  L.  J. 
Q.  B.  N.  S.  202,  23  L.  T.  N.  S.  126,  state- 
ment adopted  by  Jessel,  M.  R.,  and 
Brett,  L.  J.,  in  Waller  v.  Loch  (1881) 
L.  R.  7  Q.  B.  Div.  C.  A.  619,  51  L,  J. 
Q.  B.  N.  S.  274,  45  L.  T.  N.  S.  242, 
30  Week.  Rep.  18,  46  J.  P.  484. 

The  cases  constituting  an  exception 
to  the  general  rule  that  the  publication 
of  all  defamatory  matter  which  is  false 
in  fact,  as  malicious,  are  those  in  which 
"the  cause  or  occasion  of  the  publication 
is  such  as  to  render  it  proper  and  neces- 
sary for  common  convenience  and  the 
general  welfare  of  society  that  the  partj' 
making  it  should  be  protected  from  lia- 
bility. .  .  A  party  cannot  be  held 
responsible  for  a  statement  of  publica- 
tion tending  to  disparage  private  char- 
acter, if  it  is  called  for  by  the  ordinary 
exigencies  of  social  duty,  or  is  neces- 
sary and  proper  to  enable  him  to  pro- 
tect his  own  interest  or  that  of  another, 
provided  it  is  made  in  good  faith,  and 
without  a  wilful  design  to  defame."  Oas- 
sett  V.  Gilbert   (1856)   6  Gray,  94. 

"In  the  case  of  master  and  servant, 
the  convenience  of  mankind  requires 
that  what  is  said  in  fair  communica- 
tion between  man  and  man,  upon  the 
subject  of  character,  should  be  privi- 
leged, if  made  bona  fide,  and  without 
malice."  Lord  Ellenborough,  arguendo, 
Hodgson  v.  Scarlett  (1818)  1  Bam.  & 
Aid.  232,  240. 

The  law  does  not  allow  a  privilege 
merely  for  the  benefit  of  the  giver  of  the 
character.     "It  is  of  importance  to  the 


public  that  characters  should  be  readily 
given.  The  servant  who  applies  for  the 
character,  and  the  person  who  is  to  take 
him,  are  equally  benefited.  Indeed,  there 
is  no  class  to  whom  it  is  of  so  much 
importance  that  characters  should  be 
freely  given  as  honest  servants.  It  is 
for  that  object  that  the  communications- 
are  protected."  Gardner  v.  Blade  (1849) 
13  Q.  B.  796,  17  Eng.  Rul.  Cas.  246,  per 
Wightman,  J.   (p.  801). 

i  Harrison  v.  Bush  (1855)  5  El.  & 
Bl.  344,  per  Lord  Campbell,  Ch.  J.  (p. 
362). 

Qualified  privilege  extends  to  all  com- 
munications made  bona  fide  upon  any 
subject-matter  in  which  the  party  has. 
an  interest  and  a  duty  to  a  person  hav- 
ing a  corresponding  interest  or  duty.. 
And  the  privilege  embraces  cases  where 
the  duty  is  only  of  a  moral  or  social 
character.  Bacon  v.  Michigan  G.  R.  Co. 
(1887)  66  Mich.  166,  33  N.  W.  181. 

Similar  phraseology  is  used  in  Hebner 
V.  Great  Northern  R.  Co.  (1899)  78 
Minn.  289,  79  Am.  St.  Rep.  387,  80  N. 
W.  1128. 

In  order  that  the  occasion  upon  whicli 
a  defamatory  statement  is  made  may 
be  privileged,  it  is  necessary  that  the. 
person  to  whom  such  statement  is  made, 
as  well  as  the  person  making  it,  should 
actually  have  an  interest  or  duty  in- 
respect  of  the  subject-matter  of  such 
statement.  It  is  not  suflrcient  that  the 
maker  of  the  statement  honestly  and 
reasonably  believes  that  the  person  to 
whom  it  is  made  has  such  an  interest 
or  duty.  Hehditch  v.  Macllwaine  [1894] 
2  Q.  B.  54,  63  L.  J.  Q.  B.  N.  S.  587,  9 
Reports,  452.  70  L.  T.  N.  S.  826,  42 
Week.  Rep.  422,  58  J.  P.  620. 

In  C'ovJes  v.  Potis  (1865)  34  L.  J. 
Q.  B.  N.  S.  247,  Blackburn,  J.,  observed 
that  "the  tendency  [in  the  more  recent 
decisions]  has  been  to  extend  the  limits, 
of  the  moral  duty  or  reasonable  exigencv 
which  authorizes  the  publication  of  de- 
famatory matter." 
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that  there  are  two  relative  situations  in  which  a  communication  may 
be  the  subject  of  a  qualified  privilege,  viz.  : 

(1)  Where  it  is  made  by  the  defendant  in  the  exercise  of  a  duty, 
to  a  person  having  an  interest  in  the  matter  communicated.* 

(2)  Where  the  defendant  has  an  interest  in  the  subject-matter  of 
the  communication,  and  the  person  to  whom  the  communication  is 
made  has  a  corresponding  interest.^ 

In  most  instances  the  qualified  privilege  accorded  to  a  master  in 
respect  to  communications  affecting  the  character  of  his  servant  may 
be  considered  as  falling  more  naturally  under  the  first  than  imder 
the  second  of  these  heads.^  But  in  some  states  of  the  evidence  the 
conception  of  a  mutuality  of  interest  will  more  readily  suggest  itself 
as  the  rationale  of  the  exemption  from  liability;  and  as  a  matter  of 
fact  all  the  cases  which  have  been  cited  as  authorities  for  both  points 
of  view  relate  to  the  characters  of  servants. 

It  is  the  province  of  the  judge  to  determine  whether  the  occasion 
on  which  the  communication  was  made  was  privileged,'  and  also 
whether  there  was  excess  in  the  exercise  of  the  privilege.' 

*  Pullman  v.  Hill  [1891]   1  Q.  B.   (C.        A  similar  form  of  statement  was  used 

A.)   524,  per  Lopes,  L.  J.  by  the  same  judge  in  Pullman  v.  Hill 

See  also  Somerville  V.Hawkins  (1851)  [1891]    1   Q.   B.    (C.   A.)    524,   530,    60 

10   C.  B.  583,  589;    and  Lindsey  v.  St.  L.  J.  Q.  B.  N.   S.  299,  64  L.  T.  N.  S. 

Louis.  I.  M.  &  8.  R.  Co.   (1910)  95  Ark.  691,  39  Week.  Rep.  263. 
534,  129  S.  W.  807.  ^  This   aspect  of  the  matter  is  illus- 

In    Connoll    v.    Gisborne    Times    Co.  trated    by    such    statements    as    these: 

(1909)    28    New   Zeal.    L.    R.    299,    the  "It  is  not  the  legal  duty  of  the  master 

directors  of  a  newspaper  company  drew  to  give  a  character  to  the  servant,  but 

up   and   published   in   the   newspaper   a  it  is  his  moral  duty  to  do  so;   and  the 

statement   to   the   effect  that,   upon   in-  person   who   receives  the   character  has 

quiry,  they  were  convinced  that  certain  an  interest  in  having  it.     Therefore,  the 

defamatory  language  used  concerning  a  occasion   is   privileged   because   the  one 

certain  person  in  an  article  inserted  by  person  has  a  duty  and  the  other  has  an 

the   editor   had   no   foundation   in   fact,  interest."      Pullman    v.    Hill    [1891]    ] 

and  that  they  had  written  to  the  editor  Q.   B.   524,  per  Lord  Esher,  M.  R.    (p. 

a.  letter   in  which  they  expressed  their  528). 

regret  that   he   had   published   such   an        "Communications    of    this    sort    are 

article.      Held,   that   the   words   of   the  privileged    on    the   ground    of   duty   to- 

statement  were   not  per  se  defamatory  wards  the  servant,  or  of  interest  on  the 

as  regards  the  editor;  that,  if  they  were  part  of  the  master."     Jervis,  Ch.  J.,  in 

defamatory,   they  were  privileged;    and  Manly   v.   Wilt    (1856)    18   C.   B.   544, 

that,  as  the  directors  had  not  gone  be-  546. 

vond    what   was   necessary    in    the    dis-        7  .^TfKar*  v.  BeH  [1891]  2  Q.  B.  (C.  A.) 

'char.^e    of    their    duty,    and    had    acted  341,  60  L.  J.  Q.  B.  N.  S.  577,  64  L.  T. 

without   malice,   the   privilege   had   not  N.  S.  633,  39  Week.  Rep.  612;  Pullman 

been  exceeded.  v.  Hill   [1891]   1  Q.  B.    (C.  A.)    524,  60 

^Hunt    V.     (Ireat    Northern    It.    Co.  L.  J.  Q.   B.  N.  S.  299,  64  L.  T.  N.   S. 

[]89r|    2   Q.  B.    (C.   A.)    189,   60  L.   .T.  091,  39  Week.  Rep.  263;  Clark  v.  Moly- 

0   B   N    S    498,  55  J.  P.  648,  per  Lopes,  neuoc  (1877)  L.  R.  3  Q.  B.  Div.  (C.  A.) 

l'    i      adopting    the    language    of    Mr.  237.  246.  47  L.  J.  Q.  B.  N.  S.   230,  37 

Odo'ers  in  his  treatise  on  Libel  &  Slan-  L.  T.  N.  S.  694,  26  Week.  Rep.  104,  14 

der   2d  ed.  p.  238.  Cox,  C.  C.  10;   Hebditoh  v.  Macllwaine 
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2021.  Privilege  in  cases  where  the  statement  was  made  in  compliance 
with  a  statutory  duty. —  ^V  statement  regarding  a  servant,  made  ta 
the  proper  authority  in  compliance  with  a  specific  statutory  duty,  is 
prima  facie  privileged.^ 

2022.  — in  cases  where  the  statement  was  made  in  response  to  in- 
quiries by  third  persons. —  The  reports  furnish  numerous  illustrations 
of  the  doctrine  that  a  statement  affecting  a  servant's  character  is 
prima  facie  privileged,  if  made  in  response  to  an  inquiry  from  some 
l^erson  who  has  a  legitimate  interest  in  obtaining  information  on  the 
subject.  The  decisions  embodying  this  doctrine  have  reference  to 
the  follovifing  situations : 

(1)  Inquiry  addressed  to  a  former  master  of  the  servant  by  a 
j)erson  who  contemplates  hiring  him,  or  has  already  hired  him.'' 

(2)  Communication  made,  at  the  request  of  the  servant's  master, 
by  a  third  person,  who  did  not  contemplate  hiring  him.* 

(3)  Request  made  for  a  character  by  the  servant  himself,  when 
he  is  leaving  the  employment.^ 

(4)  Request  made  by  a  discharged  servant  that  his  employer  state 
the  reason  for  his  discharge.* 


[]894]  2  Q.  B.  54,  63  L.  J.  Q.  B.  N.  S. 
587,  9  Reports,  452,  70  L.  T.  N.  S.  826, 
42  Week.  Rep.  422,  58  J.  P.  620;  Dewe, 
V.  Waterlury  (1881)  6  Can.  S.  C.  143; 
Tench  v.  Great  Western  R.  Co.  (1874) 
33  U.  C.  Q.  B.  8;  Gassett  v.  Gilhert 
(1856)  6  Gray,  94;  Dale  v.  Harris 
(1872)  109  Mass.  193;  Fresh  v.  Cutter 
(1890)  73  Md.  87,  10  L.R.A.  67,  25  Am. 
St.  Rep.  575,  20  Atl.  774. 

8  Tench  v.  Great  Western,  R.  Co. 
(1874)  33  U.  C.  Q.  B.  8,  37. 

I  Hill  V.  Thompson  (1892)  19  So.  Sess. 
Gas.  4tli  series,  377  (entry  in  ship's 
log,  made  by  captain,  as  required  by 
the  merchant  shipping  act  of  1 854, 
stated  that  an  officer  "wilfully  and  in- 
tentionally disobeyed"  a  certain  order). 

^  Har grave  v.  Le  Breton  (1769)  4 
Burr.  2424,  9  Eng.  Rul.  Cas.  169,  per 
Lord  Mansfield,  arguendo;  Lowry  v. 
Aikenhead  (1768;  K.  B.)  an  unreported 
case  cited  by  Chambre,  J.,  in  Rogers  v. 
Clifton  (1803)  3  Bos.  &  P.  587;  Ed- 
mondson  v.  Stevenson  (1766;  K.  B.) 
an  unreported  case  cited  in  Bull.  N.  P., 
p.  8  (impertinence  charged  and  im- 
inoralitv  suggested)  ;  Dale  v.  Harris 
(1872)  'l09  Mass.  193  (theft  charged)  ; 
W'eatherston  v.    Hawkins    (1786)    1   T. 


R.  110;  Child  V.  Affleck  (1829)  9  Barn. 
'&  C.  403,  4  Moody  &  R.  338,  7  L.  J. 
K.  B.  272  (charge  of  sexual  immoral- 
ity) ;  Sims  V.  Kinder  (1824)  1  Car.  & 
P.  279  (charge  of  theft)  ;  BUckhurn  v. 
Blackburn  (1827)  4  Ring.  395,  1  Moore 
&  P.  33,  3  Car.  &  P.  146,  6  L.  J.  C.  P. 
13,  29  Revised  Rep.  583. 

^Cockayne  v.  Hodgkisson  (1833)  5 
Car.  &  P.  543,  per  Parke,  B.  (letter  writ- 
ten to  B  by  A,  his  tenant,  stating  that 
B's  gamekeeper  had  sold  game)  ;  Kimev. 
Seu-ell  (1838)  3  Mees.  &  W.  297,  7  L. 
J.  Exch.  X.  S.  92  (surveyor  employed 
to  measure  a  contractor's  work  volun- 
tarily told  contractor's  employer  that 
one  of  the  contractor's  servants  had 
stolen  some  of  the  materials,  and  re- 
peated the  charge  in  answer  to  an  in- 
quiry by  the  contractor ) . 

3  Hehner  v.  Great  'Northern  R.  Co. 
(1899)  78  Minn.  289,  79  Am.  St.  Rep. 
387,  80  N  W.  1128  ("service  card" 
handed  to  dismissed  railway  servant  in 
presence  of  clerks  in  superintendent's 
ofBee ) . 

iRosenhaum  v.  Roche  (1907)  46  Tex. 
Civ.  App.  237,  101  S.  W.  1164  (no  ac- 
tion  for   slander   maintainable). 
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(5)  Inquiry  made  by  a  relative,  or  a  friend  of  the  servant,  or 
by  any  other  third  person,  whose  position  with  relation  to  the  serv- 
ant gives  him  an  interest  in  obtaining  correct  information  about 
the  servants'  character.* 

It  has  been  held  that  where  a  letter  is  written  ostensibly  to  in- 
quire into  a  servant's  character,  but  in  reality  to  entrap  the  master 
into  a  libelous  answer,  nonaction  lies.* 

2023.  — in  cases  where  the  statement  was  made  voluntarily. — There 
is  some  authority  for  the  view  that  where  a  master  voluntarily,  and 
without  being  applied  to,  makes  a  statement  prejudicial  to  the  char- 
acter of  a  servant,  it  will  be  incumbent  on  him  to  plead  and  prove 
the  truth  of  the  words.^  Such  a  theory  implies  that  all  voluntary 
statements  are  to  be  excluded  from  the  class  of  those  which  are  the 
subject  of  a  prima  facie  privilege,   and  that  the  authors  of  such 

6  Taylor  v.  Hawkins   (1851)   16  Q.  B.  same  day  the  letter  was  written.     Held 

.308,   15  Jur.  746,  20  L.  J.  Q.  B.  N.  S.  by    Mansfield,    Ch.    J.,    and    Buller,    J., 

313    (brother    of   servant   told   that   he  that  no  action  lay  on  the  letter,  as  the 

had  been  robbing  his  master).  defendant  was  evidently  entrapped  into 

See    also    Watson    v.    Burnet    (1862)  writing  it. 

13  Sc.  Sess.  Cas.  2d  series,  333,  where  See  also  Rexv.  Waring   (1803)   5  Esp. 

the   statement  was  made  to  the  father  1 3,  which  is  to  the  same  effect, 

and  mother  of  the  servant.  l  Buller,  INisi  Prius,  p.  8,  note  b,  re- 

The  action  was  held  not  to  be  main-  ferring  to   Loivry  v.   Akenhead    (1768; 

tainable,  where  the  defendant,  upon  be-  K.    B.),   an   unreported   case,   in   which 

ing  pressed  by  a  friend  of  the  plaintill  Lord  Mansfield  said  it  was  so  settled, 

to  give  his  reason  for  refusing  to  sign  and  that  he  had  frequently  ruled  it  so 

a  protest  against  removing  the  plaintiff  at  nisi  prius. 

from  his  position  as  trustee  of  a  local  This  case  was  cited   as  good  law  by 

charity,  said  that  he  would  not  keep  a  Chambre,  J.,  in  Rogers  v.  Clifton  (]803) 

big  rogue  like  the  plaintiff  in  the  trust,  3   Bos.   &  P.   587,   594.     But  the  other 

and,    being    further    pressed,    explained  judges  distinctly  recognize  the  doctrine 

reasons  for  this  opinion,  t-is.,  that  the  which,  in  the  cases  cited  in  the  following 

plaintiff  had  left  the  parish  under  dis-  notes,  is  sustained  by  the  weight  of  au- 

creditable    circumstances,    and    without  thority.     The  actual  point  upon  which 

settling  with  his  creditors,  including  the  the  action  turned  was  the  existence  of 

defendant.     Cowles  v.  Potts    (1865)    34  malice.     See  §  2027,  note  5,  posi. 

L.  J.  Q.  B.  N.  S.  247,  11  Jur.  N.  S.  946,  In    Eraser   on   blaster   &   Servant,   p. 

13  Week.  Rep.  858.  130,  the  rule  of  Scotch  law  is  stated  to 

Where  the  chairman  of  a  society,  at  be,   that    a   master   is   not,    in   general, 

a   meeting   of    its   members,   was   asked  entitled,  though  what  he  says  be  true, 

questions  as  to  the  conduct  of  the  man-  to  publish  his   servant's   infamy  volun- 

ao-er   of   a  local   branch,   and   stated   in  tarily,  and  without  a  request  from  an 

reply    what    he    had    himself    observed,  interested  party.     The  decision  cited  is 

the  statement  was  held  to  be  privileged.  Christian  v.  Kennedy   (1818;  So.  Ct.  of 

Htott   v.   Evans    (1887)    3   Times  L.   R.  Sess.)   1  Murray,  427. 

gg3  In    Rosenhaum   v.    Roche    (1907)    46 

e'ln  Weatherston  v.  Haukins    (1786)  Tex.    Civ.    App.    237,    101    S.    W.    1164, 

1  T    R.  110,  A.,  the  plaintiff's  lirother-  the  rule  laid  down  by  the  court  with  ,x 

in-law  '  repeatedly    called    on    the    em-  view   to   a   new   trial   Avas   that,   where 

plover'  to  inquire  why  he  had  dismissed  an  employer  is  requested  by  the  fatlier 

the  plaintiff,  and  at  "last  the  defendant  of  a  discharged  employee,  who,  though 

wrote  to  A.,  stating  his  reasons  specif-  of  age,   is  living  with   her  father  as  a 

ically      The  plaintiff  issued  a  writ  the  member   of   his   family   and   under   his 
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statements,  not  being  entitled  to  rely  on  the  presumption  which  is 
predicated  in  cases  of  privilege,  occupy  a  less  favorable  position,  in 
an  evidential  point  of  view,  than  those  who  make  statements  in  re- 
sponse to  inquiries.  But,  having  regard  to  the  general  current  of 
authority,  it  seems  clear  that  the  rule  in  this  connection  cannot  be 
formulated  more  strongly  against  the  master  than  this :  that  "if  the 
master  wantonly  and  capriciously  volunteers  to  make  a  statement 
injurious  to  the  servant,  or  makes  such  a  statement  out  of  malice, 
the  statement  is  not  privileged."  ^  The  decisions  cited  in  this  and 
the  following  sections  show  that  the  doctrine  upon  which  the  courts 
have  customarily  proceeded  is  that  the  question  whether  a  com- 
munication is  prima  facie  privileged  or  not  depends  simply  upon 
the  consideration  whether  it  was  made  for  the  purpose  of  discharg- 
ing a  duty  or  protecting  an  interest,  in  the  sense  explained  in  §  2020, 
ante,  and  not  upon  the  considei'ation  whether  it  was  made  volun- 
tarily, or  in  answer  to  an  inquiry.^  This  doctrine  is  exemplified 
by  numerous  cases  in  which  the  actual  employer  of  the  plaintiff,  or 
his  agent,  or  some  person  having  a  direct  financial  or  official  interest 
in  the  fitness  of  the  plaintiff  to  discharge  the  duties  of  his  position, 
was  the  defendant.  The  authorities  may  be  conveniently  classified 
under  the  following  heads,  indicative  of  the  relation  between  the 
defendant  and  the  recipient  of  the  information.  Unless  the  con- 
trary is  stated,  it  is  to  be  understood  that  the  effect  of  the  decisions 
referred  to  was  that  the  communications  in  question  were  prima 
facie  privileged. 

(1)  Statements  made  by  the  plaintiff's  former  master  to  a  per- 
son who  contemplates  hiring,  or  had  already  hired,  the  plaintiff.* 
The  reasons  for  extending  protection  to  such  statements  are  especially 

care  and  protection,  to  state  the  reason  who  makes  the  communication  should  be 

why   his   daughter  was  discharged,  the  put  into  action  in  consequence  of  a  third 

reply  of  the  employer  would  be  privi-  party's  putting  questions  to  him.     I  am 

leged;   but  that,  if  the  employer  volun-  of  opinion  he  may  (when  he  thinks  that 

tarily  states   to  the  father  the  reason  another  is  about  to  take  into  his  serv- 

why  the  discharge  was  made,  the  state-  ice   one  whom   he   linows  ought  not  to 

raent  would  not  be  privileged.  be  taken)  set  himself  in  motion,  and  do 

2  This  is  the  language  used  by  Wight-  some  act  to  induce  that  other  to  seek 

man,  J.,   in  defining  the  circumstances  information  from  and  put  questions  to 

under  which   voluntary   statements   are  him." 

actionable.    See  Gardmer  v.  Sfade  (1849)        *  Rogers  v.  Clifton   (3803)    3  Bos.  & 

13  Q.  B.  796,  18  L.  J.  Q.  B.  N.  S.  334,  P.   587,  it  was  laid  down  by  Lord  AI- 

13  Jur.  826,  17  Eng.  Rul.  Cas.  246.  vanley,    Ch.   J.,   and   Rooke,   J.,   that   a 

sin  Pattison  V.  Jones  (1828)  8  Barn,  former  master  of  a  servant,  whether 
&  C.  578,  Bayley,  J.,  remarked:  "I  do  asked  to  do  so  or  not,  is  always  war- 
not  mean  to  say  that  in  order  to  make  i  anted  in  communicating  to  a  person 
libelous  matter  written  by  a  master  who  is  about  to  hire  the  servant  any- 
privileged,  it  is  essential  that  the  party  thing  of  a  criminal   nature  which  has 
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strong  where  a  servant  obtains  a  place  upon  the  strength  of  a  charac- 
ter, given  by  his  master  in  response  to  an  inquiry,  and  the  master 
afterwards  discovers  facts  which  induce  him  to  believe  that  the 
•character  was  undeserved.  Under  such  circumstances,  the  former 
master  is  morally  bound  to  inform  the  new  master  of  those  facts, 
and  the  privilege  "lasts  as  long  as  anything  is  discovered,  before 
unknown  to  the  master."  ® 

(2)  Statements  made  by  the  plaintiff's  master  to  other  employees.^ 
Some  of  the  decisions  under  this  head  illustrate  the  incidents  and 
consequences  of  one  variety  of  "blacklisting."     See  §  2030,  post. 

■come  to  his  knowledge  since  the  servant  S.  1004,  25  L.  J.  C.  P.  IST.  S.  294  (master 

left  his  employment.  told  each  of  two  servants  that  the  other 

Statements  made  by  a  friend  to  the  had  been  robbing  him)  ;  Irmes  v.  Adam- 

vicar   of  a  parish  with   respect  to  the  son  (1889)   17  So.  Sess.  Cas.  4th  series, 

■character    of    a    curate    who    had    been  11     (servant    charged    with    neglect   of 

advertised  as  about  to  preach  one  of  a  duty,  two  other  coservants  being  pres- 

•course  of  sermons  in  the  latter  parish  ent)  ;  Newell  v.  Bennett  (1896)   3  Scot, 

were  held  to  be  prima  facie  privileged.  L.  T.  414    (immorality  charged  against 

•Clark  V.   Molyneux    (1877)    L.  R.   3  Q.  three   servants  in   presence   of   others). 

B.  Div.  237,  47  L.  J.  Q.  B.  N.  S.  230,  In  Sheftall  v.  Central  R.  Co.   (1905) 

37  L.  T.  N.  S.  694,  26  Week.  Rep.  104,  123  Ga.  589,  51  S.  E.  646   (first  appeal 

14  Cox,  C.  C.  10.  [1903]   118  Ga.  867,  45  S.  E.  687),  it 

The  general  rule  formulated  by  the  was  laid  down  that,  where  a  railroad 
•supreme  court  of  Maryland  is,  that  a  company  discharges  a  conductor,  and  it 
■communication  made  by  a  man  to  his  comes  to  its  knowledge  that  there  are  in 
jieighbor,  who  is  about  to  employ  a  serv-  his  possession  company  tickets  which, 
ant  formerly  in  the  employ  of  the  while  in  its  employment,  he  had  a  right 
•speaker,  to  the  effect  that  the  servant  to  sell,  and  which  he  refused  to  sur- 
stole  from  the  speaker,  is  privileged,  if  render,  the  company  can,  to  protect  its 
made  in  good  faith,  without  malice,  in  own  interest,  take  such  precautions  as 
the  honest  belief  of  its  truth,  and  under  are  reasonably  necessary  to  prevent  the 
the  conviction  that  the  speaker  was  use  of  the  tickets;  and  consequently 
in  duty  bound  to  make  it  to  his  neigh-  that  a  publication  of  the  circumstances 
bor,  although  it  was  made  voluntarily,  to  persons  whose  knowledge  is  necessary 
and  not  in  response  to  any  inquiry,  to  protect  it  against  the  use  of  the 
Fresh  v.  Cutter  (1890)  73  Md.  87,  10  tickets  is  privileged.  On  the  other  hand, 
L.R.A.  67,  25  Am.  St.  Rep.  575,  20  Atl.  a  publication  to  persons  not  concerned 
774.  An  instruction  not  referring  to  with  the  matter  of  outstanding  tickets, 
the  defense  of  privilege  was  held  to  be  whether  they  are  employees  of  the  corn- 
erroneous,  pany  or  not,  is  not  privileged. 

BSee  Gardner  v.  Slade   (1849)    13  Q.  In   Denvm-  Puhlic  Warehouse   Co.   v. 

B.  796,  13  Jur.  826,  18  L.  J.  Q.  B.  JST.  Eolloimy  (1905)  34  Colo.  432,  3  L.R.A. 
S.  334,  17  Eng.  Rul.  Cas.  246  (former  (N.S.)  696,  114  Am.  St.  Rep.  171,  83 
master  intimated  in  a  letter  that  serv-  Pac.  131,  7  Ann.  Cas.  840,  it  was  held 
ant  had  been  dishonest,  and  thus  in-  that  the  privilege  accorded  to  a.  com- 
■duced  further  inquiry)  ;  Fowles  v.  munieation  of  one  officer  of  a  corpora- 
Bowen  (1864)  30  N.  Y.  20  (mercantile  tion  to  another,  with  respect  to  the  con- 
firm had  given  a  general  recommenda-  duct  of  one  of  its  servants,  is  not  lost 
tion  to  a  clerk).  by  reason  of  the  fact  that  the  recipient 

eSomervUle  v.    Eawlcins    (1851)    10  disclosed  its  contents  to  another  servant, 

C.  B.  583,  20  L.  J.  C.  P.  N.  S.  131,  15  for  the  purpose  of  showing  why  the 
Jur.  450  (servant  charged  with  theft  serva,nt  to  which  it  related  had  been 
in  presence  of  two  coservants)  ;   Manby  dismissed. 

V.  Witt  (1856)   18  C.  B.  544,  2  Jur.  N. 
M.  &  S.  Vol.  v.— 393. 
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(3)  Statement  made  by  the  plaintiff's  master  to   a  person  on 
whose  recommendation  the  plaintiff  had  been  hired.'' 

(4)  Statements  made  by  the  plaintiff's  master  to  a  relative  o£ 
the  plaintiff.* 

(5)  Statements  made  by  the  plaintiff's  master  to  a  person  em- 
ployed by  him  to  investigate  the  plaintiff's  conduct.* 

(6)  Statements  made  by  the  plaintiff's  former  master  to  persons 
having  commercial  or  financial  dealings  v^ith  the  master.^" 

"J  Child  V.  Affleck  (1829)  9  Barn.  &  (3)  when  spoken  in  the  presence  of  the,- 
C.  403,  4  Moody  &  R.  338,  7  L.  J.  K.  speaker's  husband,  and  the  mother  and 
B.  272  (female  servant  alleged  to  have  aunt  of  the  servant, 
been  guilty  of  sexual  immorality  after  9  Instructions  given  to  the  employer's 
leaving  the  defendant's  employment)  ;  counsel  to  investigate  certain  questioned 
Dixon  V.  Parsons  (3858)  1  Fost.  &  F.  entries  in  the  employer's  books,  and 
24  (letter  to  the  effect  that  the  serv-  make  protest  to  the  bookkeeper  against 
ant's  conduct  had  not  justified  the  char-  them,  cannot  serve  as  the  foundation  of 
acter  given  of  him,  that  he  had  left  a  a  charge  of  defamation  against  the  em- 
balance  unaccounted  for,  and  that  he  ployer.  Levy  v.  McCan  (1892)  44  La., 
ought  not  to  be  recommended  for  moral-  Ann.  528,  10  So.  794. 
ity  or  honesty)  ;  Farquhar  v.  Neish  When  a  charge  of  theft  is  being  laid 
(1890)  17  Sc.  Sess.  Cas.  4th  series,  against  a  servant,  the  statements  made 
716  (mistress,  immediately  after  dis-  to  a  police  officer  are  privileged.  Dale^ 
missing  a  domestic  servant  for  alleged  v.  Harris  (1872)  109  Mass.  193. 
drunkenness,  wrote  to  the  registry  of-  10  The  communication  was  held  to  be' 
fice  through  which  she  had  been  engaged,  privileged  where  it  consisted  of  a  state- 
stating  the  reason  for  the  dismissal,  ment  published  by  a  baker  in  a  news- 
and  declining  to  give  anyone  her  char-  paper,  for  the  purpose  of  informing  his 
acter  without  mentioning  her  failing)  ;  customers  that  one  of  his  drivers  had' 
Tremaine  V.  Parker  (1848)  12  L.  T.  312  left  his  employ,  and  had  taken  upon, 
(captain  of  ship  alleged  to  be  a  hard  himself  the  privilege  of  collecting  bills., 
drinker).  Hatch  v.  Lane  (1870)   105  Mass.  394. 

^  J  amies  Y.  Jolly  (1879)  an  unreported  So,  also,  where  a  circular,  stating  that, 
case,  cited  in  Odgers  on  Libel  &  Slander,  an  employee  had  been  discharged,  and 
4th  ed.  p.  256  (parents  of  servant  told  giving  the  reasons  therefor,  is  distribut- 
that  he  was  a  thief)  ;  Cox  v.  Mathews  ed  by  a  newspaper  company  among  per- 
(1861)  2  Fost.  &  F.  397  (per  Byles,  .L,  sons  from  whom  advertisements  have 
with  reference  to  the  same  facts)  ;  Sharp  been  obtained  in  the  past,  or  from  whom 
v.  Bowlar  ( 1898 )  103  Ky.  282,  45  S.  they  may  be  expected  in  the  future,  the 
W.  90  (same  facts);  Aherdein  v.  Mac-  communication  is  privileged.  Batzel  v. 
leay  (1893)  9  Times  L.  R.  539  (aunt  Xew  York  News  Pub.  Co.  (1902)  67 
of  servant  informed  of  various  faults)  ;  App.  Div.  598,  73  N.  Y.  Supp.  849,  re- 
Gorst  V.  Barr  (1887)  13  Ont.  Rep.  644  versing  (1901)  71  N.  Y.  Supp.  1074. 
(father  of  servant  told  that  he  was  a  In  Gassett  v.  Gilbert  (1856)  6  Gray, 
thief)  ;  Livingston  v.  Bradford  (1897)  94,  99,  it  was  held  to  be  the  duty  of 
115  Mich.  140,  73  N.  W.  135  (similar  the  defendants,  as  directors  of  a  society 
facts)  ;  Wells  v.  lAndop  (1888)  15  Ont.  for  promoting  the  medical  education  of 
App.  Rep.  695,  affirming  (1887)  14  Ont.  women,  to  take  all  proper  measures  tO' 
Rep.  275  (wife  of  servant  told  that  he  see  that  the  money  raised  by  subscrip- 
was  a  thief;  see  also  [1887]  13  Ont.  tion,  in  aid  of  the  institution,  was  col- 
Rep.  434).  lected    and    appropriated    according    to- 

In  Moore  v.  Butler  (1868)  48  N.  H.  the  intention  of  those  from  whom  it  was- 
161,  words  charging  a  servant  with  obtained,  and  that,  if  they  believed  that, 
theft  were  held  to  be  prima  facie  privi-  the  plaintiff,  after  her  authority  as  a? 
leged  (1)  when  spoken  to  the  servant  collecting  agent  had  ceased,  was  falsely 
herself,  no  other  person  being  present;  representing  herself  as  still  authorized 
(2)  when  spoken  to  her  mother,  alone;    to  collect  subscriptions  in  behalf  of  the 
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(7)  Statements  made  by  the  plaintiff's  master  to  a  guarantor  of 
the  plaintiff's  honesty.^^ 

(8)  Statements  made  by  a  director  of  the  company  of  which  the 
plaintiff  is  employee,  to  the  directors  of  another  company  by  which 
he  is  also  employed.  ^^ 

(9)  Statements  made  by  the  governing  body  of  a  corporation  to 
its  shareholders  with  regard  to  the  plaintiff,  an  employee  of  the 
corporation.*' 

(10)  Statements  made  by  the  shareholders  of  a  company  with 
regard  to  the  conduct  of  a  servant  of  the  company.** 

(11)  Statements  made  by  one  ofScer  of  a  corporation  by  which 
the  plaintiff  is  employed,  to  ajiother  officer  of  that  corporation.** 

(12)  Statements  made  to  the  plaintiff's  official  superior  by  a  per- 


corporation,  and  was  thereby  wrongfully 
obtaining  money  from  the  public,  they 
were  justified  in  publishing  a  notice, 
couched  in  such  language  as  was  neces- 
sary and  proper,  to  put  persons  on  their 
guard  against  her  unauthorized  repre- 
sentations, and  to  prevent  her  from  re- 
ceiving money  under  the  false  pretense 
that  it  was  collected  for  the  use  and 
benefit   of   the   corporation. 

11  Dwndas  v.  Livingston  ( 1900 )  3  Sc. 
Sess.  Cas.  5th  series,  37  (charge  of 
embezzlement)  ;  Sunley  v.  Metropolitan 
L.  Ins.  Co.  (1906)  132  Iowa,  123,  12 
L.R.A.(N.S.)  91,  109  N.  W.  463  (state- 
ment made  with  reference  to  an  alleged 
defalcation). 

a  Harris  v.  Thompson  (1853)  13  C. 
B.  333  (charge  of  obtaining  the  money 
of  one  company  under  false  pretenses, 
and  using  it  to  pay  his  own  debts). 

13  Where  the  president  and  directors 
of  a  company  sent  out  to  the  share- 
holders a  report  stating  the  result  of 
their  investigations  into  the  conduct  of 
a  mechanic  employed  as  bridge  builder, 
the  communication  was  held  to  be  privi- 
leged. Pfdladelphia.,  W.  &  B.  R.  Go.  v. 
Quigley  (1858)  21  How.  202,  16  L.  ed. 
73. 

This  decision  was  approved  in  Lawless 
V.  Anglo-Egyptian  Cotton  &  Oil  Co. 
(1869)  L.  R.  4  Q.  B.  Div.  262,  where 
the  plaintiff  was  employed  as  manager 
of  the  factories  of  a  joint-stock  com- 
pany, and  the  auditors  of  the  company, 
in  auditing  the  plaintiff's  accounts,  ap- 
pended   to   their    report    the    following 


statement:  "The  shareholders  will  ob- 
serve that  there  is  a  charge  of  £1306 
for  deficiency  of  stock,  which  the  man- 
ager is  responsible  for.  His  accounts 
have  been  badly  kept,  and  have  been 
rendered  to  us  very  irregularly."  It 
was  resolved  at  the  ordinarj'  general 
meeting  of  the  shareholders  that  this 
report  should  be  printed  with  that  of 
the  directors,  and  sent  to  the  share- 
holders. It  was  neld  that  an  action  for 
libel  could  not  be  maintained  by  the 
manager.  After  referring  to  the  above- 
mentioned  American  case,  Mellor,  J., 
said:  "Independently  of  any  authority, 
I  am  quite  prepared  to  hold  that  a  com- 
pany having  a  great  number  of  share- 
holders, all  interested  in  knowing  how 
their  officers  conduct  themselves,  are 
justified  in  making  a  communication  in 
a  printed  report,  relating  to  the  conduct 
of  their  officers,  to  all  the  shareholders, 
whether  present  or  absent,  if  the  com- 
munication be  made  without  malice,  and 
bona  fide." 

li  Bron-ghton  v.  MoOrem  (1889)  5 
L.R.A.  406,  39  Fed.  672  (statements 
made  at  a  stockholders'  meeting)  ; 
Haney  v.  Trost  (1882)  34  La.  Ann. 
1146,  44  Am.  Rep.  1161  (wife  of  share- 
holder told  him  that  a  servant  of  a 
street  car  company  was  dishonest,  and 
shareholder  communicated  the  informa- 
tion to  the  foreman). 

IB  Denver  Public  Warehouse  Co.  v.  Hol- 
lovxiy  (1905)  34  Colo.  432,  3  L.R.A. 
(N.S.)  696,  114  Am.  St.  Rep.  171,  83 
Pac.  131,  7  Ann.  Cas.  840. 
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son  appointed  by  a  higlier  authority  to  examine  into  the  alleged  mis- 
conduct of  the  plaintiff.'* 

(13)  Statements  made  by  an  official  superior  of  the  plaintiff  to 
the  governing  body  of  an  institution  in  which  both  were  employed.^'' 

(14)  Statements  made  at  a  meeting  of  a  public  or  quasi  public 
corporation  with  regard  to  the  plaintiff,  an  employee  of  the  co]> 
poration.-'* 

(15)  Statements  made  by  one  of  the  contractors  engaged  in  a 


iSfleice  V.  Waterlury  (1880)  6  Can. 
S.  C.  143,  reversing  (1879)  19  N.  B. 
225  (chief  postoflBce  inspector  for  Can- 
ada, while  malving  inquiries  into  certain 
irregularities  which  had  been  discovered 
at  a  certain  postoffice,  told  the  assist- 
ant postmaster  that  he  had  charged  one 
of  his  clerks  with  abstracting  money 
from  letters).  On  the  previous  hearings 
of  the  case  before  the  supreme  court  of 
New  Brunswick  (1876)  16  N.  B.  670 
(1878)  18  N.  B.  6,  the  decision  had 
turned  upon  the  question  whether  the 
inspector  had  authority  to  make  the 
inquiry. 

17  The  communication  was  held  to  be 
privileged,  where  the  principal  of  an 
institution  for  deaf  mutes  complained 
to  the  executive  committee  of  the  board 
of  trustees  of  the  institution,  that  the 
plaintiff,  a  teacher  therein,  had  mailed 
to  the  defendant's  wife  a  printed  paper, 
recommending  and  advertising  articles 
for  the  prevention  of  conception  and 
for  procuring  abortions,  and  stating 
where  the  articles  could  be  purchased. 
Hemmens  v.  NeUon  (1893)  138  N.  Y. 
517,  20  L.R.A.  440,  53  N.  Y.  S.  R.  94, 
34  N.  E.  342,  affirming  (1891 )  36  N.  Y. 
S.  R.  905,  13  N.  Y.  Supp.  175.  Verdicts 
for  the  plaintiff,  rendered  on  three 
previous  trials  of  this  case,  had  been 
set  aside  by  the  supreme  court.  See 
(1881)  24  Hun,  395  (1885)  36  Hun,  149 
(1888)   13  N.  Y.  S.  R.  211. 

18  Privilege  was  held  to  be  a  good 
defense  under  the  following  circum- 
stances : 

VSHiere  statements  were  made  by  a 
member  of  a  board  of  poor  law  guard- 
ians, at  a  meeting  of  the  board,  with 
regard  to  a  former  employee  of  the 
board.  Pittwrd  v.  Oliver  [1891]  1  Q. 
B.  474,  60  L.  J.  Q.  B.  N.  S.  219,  64 
L.  T.  N.  S.  758,  39  Week.  Rep.  311,  55 
J.  P.  1. 

Where  a  ratepayer  in  a  borough  made 


an  oral  statement  to  a  member  of  the 
watch  committee  of  the  borough,  re- 
specting the  plaintiff  in  his  capacity  of 
superintendent  of  police.  Bannister  v. 
Kelty  (1895)   59  J.  P.  793. 

Where  a  ratepayer  who  was  unable 
to  attend  a  parish  meeting  called  to 
investigate  the  parish  constable's  ac- 
counts wrote  a  letter  with  regard  to 
those  accounts,  and  requested  that  it 
should  be  read  to  the  meeting.  Spencer 
V.  Amerton  (1835)  1  Moody  &  R.  470, 
Parke,  B. 

Where  a  parish  officer  was  seeking 
re-election,  and  charges  as  to  his  previ- 
ous conduct  in  the  office  were  made 
against  him  at  the  parish  meeting  held 
for  the  purpose  of  nominating  officers. 
aeorge  v.  Goddcurd  (1861)  2  Fost.  &  F. 
689. 

Where  the  justices  were  about  to 
swear  in  the  plaintiff  as  a  paid  con- 
stable, and  a  parishioner  came  forward 
and  stated  that  the  plaintiff  was  not 
a  proper  person  to  he  a  constable.  Ker- 
shaiv  V.  Bailey  (1848)  1  Exch.  743,  17 
L.  J.  Exch.  N.  S.  129.  The  fact  that 
several  other  persons  besides  the  jus- 
tices were  present  was  held  not  to  de- 
stroy the  privilege. 

In  one  case  tlie  privilege  of  the  oc- 
casion was  held  to  be  a  good  defense  to 
an  indictment  for  libel,  laid  against  the 
wife  of  the  servant's  master,  who  had, 
at  her  husband's  request,  written  to 
the  servant  a  letter  charging  liim  wit]i 
theft.  Reg.  v.  Perry  (1883)  15  Cox,  C. 
C.  169.  The  court  laid  it  down,  that 
the  terms  of  a  letter  written  under 
such  circumstances  ought  not  to  be  too 
nicely  criticized.  But  it  is  manifest 
that  in  this  instance,  the  fact  that  there 
was  no  publication  to  a  third  person 
could  have  been  an  effectual  bar  to  a 
civil  action  in  respect  to  the  letter  in 
question. 
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certain  kind  of  work,  with  regard  to  a  servant  of  another  of  the 
contractors.^® 

2024.  — ^in  cases  where  the  statement  was  made  to  the  present  or 
prospective  employer.— Other  illustrations  of  the  doctrine  that  the 
voluntary  character  of  a  communication  concerning  a  servant's  char- 
acter does  not  take  it  out  of  the  privileged  class  are  to  be  found  in 
the  cases  where  the  defamatory  statement  was  made  to  the  master, 
present  or  prospective,  of  the  plaintiff,  by  a  third  person  who,  for 
one  reason  or  another,  had  a  duty  or  interest  in  respect  to  subject- 
matter  of  the  communication.^ 

19  In  McLaren  v.  Yealick  (1903)  22  Eamon  v.  Falle  (1879)  L.  R.  4  App. 
New  Zealand  L.  R.  546,  it  was  ruled  in  Cas.  (P.  C. )  247  (decided  on  demurrer), 
a  nisi  prius  case  that  the  statement  of  Where  a  letter  charging  the  manager 
a,  contractor  who  was  operating  one  of  a  quartz-crushing  company  with  dis- 
part of  a  mine,  to  the  effect  that  he  honesty  in  abstracting  gold  was  written 
had  been  informed  that  a  miner  in  the  to  a  shareholdei-  of  that  company  by  a 
employ  of  another  contractor  had  been  person  having  an  interest  in  a  company 
seen  taking  pieces  of  quartz,  was  privi-  which  owned  the  mine  which  supplied 
leged  when  made  to  the  manager  of  the  the  ore  to  the  former  company.  Home 
mine,  but  not  when  made  to  the  con-  v.  Milne  (1881)  7  Vict.  L.  R.  (L).  296 
tractor  for  the  trucking  of  the  ore.  (the  "interest"  which  in  this  case  was 

1  Privilege  has  been  successfully  plead-  deemed  sufficient  to  justify  the  corn- 
ed under  the  following  circumstances :  munication  consisted  in  the  fact  that  the 

Where   a   letter   was   written   to   the  two  concerns  were  virtually  parts  of  the 

Privy  Council,  charging  a,  sanitary  in-  same  undertaking ) . 

spector  with  corruption  and  misconduct  Where  a  letter  was  written  to  a  board 

in  his  office.    Prootor  v.  Webster  ( 1885 )  of  guardians  by  their  clerk,  complaining 

L.  R.  16  Q.  B.  Div.  112,  55  L.  J.  Q.  B.  that  one  of  the  under  clerks  in  the  office 

N.  S.  112,  53  L.  T.  N.  S.  765.  neglected  his  duty,  and  behaved  in  an 

Wliere  a  petition  addressed  by  a  cred-  offensive  and  insubordinate  manner, 
itor  of  an  officer  in  the  army  to  the  Keiffht  v.  Hill  (1879)  43  J.  P.  176. 
secretary  at  war,  bona  fide,  and  with  a  Where  a  subscriber  to  a  charity  wrote 
view  of  obtaining,  through  his  inter-  to  the  managing  committee  a  letter  con- 
ference, the  payment  of  a  debt  due,  con-  cerning  the  conduct  of  their  secretary 
tained  a  statement  of  facts  which,  in  the  management  of  the  funds  of  the 
though  derogatory  to  the  offi-cer's  char-  charity,  and  a  second  letter  in  answer 
acter,  the  creditor  believed  to  be  true,  to  an  answer  from  the  committee  pro- 
FaArman  v.  Ives  (1822)  5  Barn.  &  Aid.  posing  an  inquiry,  and  also  made  oral 
642,  1  Dowl.  &  R.  252,  1  Chitty,  85,  24  statements  before  the  committee  during 
Revised  Rep.  514.  the    inquiry.      Maitland    v.    Bramwell 

Where  a  letter  to  the  postmaster  (1861)  2  Fost.  &  F.  623. 
general,  or  to  the  secretary  to  the  Gen-  Where  a  manual  prepared  by  inhabit- 
eral  Postoffice,  complaining  of  miscon-  ants  of  a  school  district,  and  sent  to 
duct  in  a  postmaster,  was  written  as  a  the  local  superintendent  of  schools, 
bona  fide  complaint,  to  obtain  redress  charged  a  teacher  with  immorality.  Mo- 
tor a  grievance  which  the  party  really  Intyre  v.  MoBean  (1856)  13  U.  C.  Q. 
believed  he  had  suffered.     Woodward  v.  B.  534. 

Lander    (1834)    6   Car.   &  P.   548,   per  Where  a  communication  representing 

Alderson,  B.  that  A.  was  immoral  and  unfit  to  have 

Where  the  managing  agent  of  an  in-  the  care  of  a  district  school  was  made 

surance  society  told  the  proprietor  of  a  to   a   township   superintendent   by   per- 

eertain  ship  that,  if  the  plaintiff  was  sons  interested  in  a  certain  school  with- 

appointed  to  command  her,  the  society  in  his  jurisdiction,  for  the  purpose  of 

would  refuse  to  continue  to  insure  her.  preventing  the  issue  of  a  license  to  A. 
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Wieman  v.  Mabee  (1881)  45  Mich.  484, 
40  Am.  Rep.  477,  8  N.  W.  71. 

Where  a  confidential  letter  was  writ- 
ten to  a  friend  in  the  same  city  as  plain- 
tiff's employer  (he  being  unknown  to 
the  writer),  in  which  he  mentioned  that 
certain  facts  had  created  a  suspicion 
in  the  neighborhood  that  the  plaintiff 
had  been  guilty  of  dishonesty,  and  sug- 
gested that  an  investigation  into  the 
matter  should  be  made.  Hart  v.  Reed 
(1840)  1  B.  Mon.  166,  35  Am.  Dec. 
179. 

Where  a  creditor  wrote  to  the  serv- 
ant's employer,  stating  that  the  servant 
had  slunk  behind  the  statute  of  limita- 
tions to  escape  paying  his  debt.  Hollen- 
heclc  V.  Ristine  (1898)  105  Iowa,  488, 
67  Am.  St.  Rep.  306,  75  N.  W.  355. 

Where  B.,  a  tradesman,  after  having 
been  dismissed  from  serving  A.,  a  cus- 
tomer, who  stated  as  his  reason  that  B. 
charged  for  goods  never  delivered,  and 
B.  afterwards  wrote  a  letter  to  A.,  vin- 
dicating himself,  and  imputing  the  dis- 
honesty to  a  servant  of  A.  Coward  v. 
Wellington  (1836)  7  Car.  &  P.  531,  per 
Littledale,   J. 

Where  the  defendant,  a  tradesman, 
having  reason  to  suspect  that  A.,  a 
servant  of  M.,  who  was  a  customer  of 
the  defendant's,  had,  when  sent  to  the 
defendant's  premises  by  M.,  abstracted 
property  belonging  to  the  defendant, 
communicated  to  M.  the  reasons  he  had 
for  believing  that  the  plaintiff  had 
taken  such  property.  Amann  v.  Damm 
(1860)  29  L.  J.  C.  P.  N.  S.  313,  8  C.  B. 
N.  S.  897,  7  Jur.  N.  S.  47,  2  L.  T.  N.  S. 
322,  8  Week.  Rep.  470. 

Where  the  defendant,  the  host  of  the 
plaintiff's  employer,  told  him  privately 
that  the  plaintiff  was  suspected  of  hav- 
ing committed  a  theft  at  a  hotel  where 
the  employer  had  been  staying  a  few 
days  before.  Stuart  v.  Bell  [1891]  2 
Q.  B.  341,  60  L.  J.  Q.  B.  N.  S.  577,  64 
L.  T.  N.  S.  633,  39  Week.  Rep.  612 
(Lopes,  L.  J.,  dissented,  holding  that 
the  communication  was  not  privileged). 

Where  a  druggist  who  had  a  right 
under  a  special  contract  to  fill  the  pre- 
scriptions of  a  physician  made  state- 
ments concerning  the  moral  character 
of  a  female  attendant  in  his  office. 
Trimble  v.  Morrish  (1908)  152  Mich. 
624,  16  L.R.A.(N.S.)  1017,  116  N.  W. 
451.  The  ratio  decidendi  was  that  the 
druggist,  having  an  interest  in  the  busi- 
ness, was  under  a  duty  of  imparting  any 
information  which  affected  it. 


Where  the  defendant  wrote  a  con- 
fidential letter  to  persons  who  employed 

A.  as  their  solicitor,  conveying  charges 
injurious  to  his  professional  character 
in  the  management  of  certain  concerns 
which  they  had  intrusted  to  him,  and  in 
which  the  defendant  was  likewise  inter- 
ested. M'Dowgall  V.  Glaridge  (1808)  1 
Campb.  267,  10  Revised  Rep.  679. 

Where  the  defendant  had  spoken  words 
to  the  plaintiff's  employer  which  im- 
puted that  the  plaintiff  had  made  over- 
tures to  the  defendant's  clerk  to  commit 
a  fraud  upon  the  plaintiff's  employer, 
and  divide  the  proceeds  between  them. 
Gaulfield  v.  Whiticorth  (1868)  18  L.  T. 
N.  S.  527,  16  Week.  Rep.  936. 

In  Coxhead  v.  Richards    (1846)   2  C. 

B.  569,  15  L.  J.  C.  P.  N.  S.  278,  10  Jur. 
978.  C.,  the  mate  of  a  ship,  sent  to  B., 
a  stranger,  a  letter  charging  A.,  the  cap- 
tain, with  gross  misconduct  (constant 
drunkenness).  B.  showed  this  letter  to 
D.,  the  owner,  who  dismissed  A.  Held, 
by  Tindal,  Ch.  J.,  and  Erie,  J.,  that  the 
showing  of  the  letter  by  B.  to  D.  was  a 
privileged  communication.  Held,  by 
Coltman  and  Cresswell,  J.,  that  it  was 
not  privileged.  It  was  conceded  by  all 
the  judges  that  the  letter  would  have 
been  privileged  if  it  had  been  sent  by 
the  mate  direct  to  the  owner.  In  Amann 
v.  Damm  (1860)  29  L.  J.  C.  P.  N.  S. 
314,  8  C.  B.  N.  S.  597,  7  Jur.  N.  S.  47, 
Willes,  J.,  said  that  he  concurred  in 
the  opinion  of  Tindal,  Ch.  J.,  and  Erie, 
J.  Their  conclusion  was  also  approved 
by  Lindley,  L.  J.,  in  Stuart  v.  Bell 
[1891]  2  Q.  B.  341,  60  L.  J.  Q.  B.  N.  S. 
577,  64  L.  T.  N.  S.  633,  39  Week.  Rep. 
612. 

In  an  action  for  libel,  consisting  of  a 
publication  in  a  newspaper  of  a  report 
of  an  inspector  of  charities  under  the 
charitable  trusts  act,  containing  a  let- 
ter, written  some  years  before,  reflect- 
ing on  the  plaintiff  in  his  management 
of  a  college,  it  was  held  that,  as  the 
matter  was  one  of  public  interest,  the 
defendant  was  not  liable,  provided  he 
published  it  fairly,  from  an  honest  de- 
sire to  afford  the  public  information. 
Cox  V.  Feeney   (1863)   4  Post.  &  F.  13. 

In  Over  v.  Schiffling  (1885)  102  Ind. 
191,  26  N.  E.  91,  the  decision  proceeded 
upon  the  ground  that  libelous  matter 
communicated  to  the  employer  solely 
for  the  benefit  of  the  writer,  and  not 
intended  to  benefit  the  employer  by  giv- 
ing him  in  good  faith  and  for  a  just 
purpose,  information  for  his  protection 
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2025.  Circumstances  under  which  statements  are  not  privileged. — 

■a.  Making  of  statement  to  improper  person. — The  language  in  which 
the  doctrine  as  to  privileged  communications  is  enunciated  by  the 
•courts  necessarily  implies  that  it  does  not  afford  any  protection  in 
any  case  where,  as  between  the  publisher  and  the  recipient  of  the 
information  in  question,  there  was  no  correspondence  of  duty  or 
interest  in  respect  to  the  subject-matter.*  But  a  communication 
made  to  an  official  superior  of  an  employee  may  sometimes  be  privi- 


against  the  employee,  is  not  privileged. 
The  misconduct  charged  in  this  case 
was  that  the  plaintiff  had,  by  corrupt 
-and  dishonest  means,  obtained  personal 
property  from  the  defendant,  without 
paying  for  labor  performed  on  it. 

1  Privilege  was  held  not  to  be  a  de- 
fense, where  a  rector  sent  to  his  own 
parishioners  and  those  of  an  adjoining 
parish  a  circular  letter,  warning  them 
not  to  send  their  children  to  a  national 
school  which  the  plaintiff  had  opened 
in  the  parish,  against  the  rector's  wishes, 
and  in  opposition  to  the  rector's  parish 
school.  Gilpdn  v.  Folder  (1854)  9 
Exch.  (Exch.  Ch.)  615,  23  L.  J.  Exch. 
N.  S.  152,  18  Jur.  292,  2  Week.  Rep. 
•272. 

Where  a  lieutenant  in  the  Navy,  who 
had  been  appointed  by  the  government 
its  agent  on  board  a  transport  ship, 
-wrote  a  letter  to  the  secretary  of  Lloyd's 
Coffee  House,  imputing  misconduct  and 
incapacity  to  the  master  of  the  trans- 
port, the  communication  was  held  not 
to  be  privileged,  as  such  a  complaint 
should  have  been  made  to  the  govern- 
ment. Harwood  v.  Oreen  ( 1827 )  3  Car. 
&  P.  141,  per  Best,  Ch.  J.,  who  held  that 
the  fact  that  others  were  in  the  habit 
-of  making  similar  complaints  was 
neither  a  complete  defense  nor  admis- 
sible in  mitigation  of  damages. 

A  circular  letter  sent  out  by  a  firm 
of  merchants  to  everyone  whose  name 
was  on  its  address  book,  and  stating 
that  the  plaintiff  was  no  longer  in  their 
employ,  and  advising  their  "friends  and 
customers"  to  give  him  no  recognition 
on  their  account,  is  not  privileged. 
Warner  v.  Glark  (1893)  45  La.  Ann. 
863,  21  L.R.A.  502,  13  So.  203. 

Words  spoken  by  a  subscriber  to  a 
charity,  in  answer  to  inquiries  by  an- 
other subscriber,  respecting  the  conduct 
of  a  medical  man  in  his  attendance 
upon  the  objects  of  the  charity,  are  not, 
merely    on    account    of    those    circum- 


stances, a  privileged  communication. 
Martin  v.  Strong  (1836)  5  Ad.  &  El. 
535,  1  Nev.  &  P.  29,  2  Harr.  &  W.  336, 
6  L.  J.  K.  B.  N.  S.  48.  The  decision 
was  put  upon  the  ground  that  the  claim 
of  privilege  was  too  large,  the  subscriber 
to  a  charity  not  being  entitled,  as  such, 
to  enter  into  the  discussion. 

A  was  engaged  to  superintend  the 
works  of  a  railway  company,  and  sub- 
sequently, at  a  general  meeting  of  the 
proprietors,  the  engagement  was  not 
continued,  but  a  former  inspector  was 
reinstated.  A  afterwards  became  a  can- 
didate for  another  situation.  B  wrote 
to  C,  introducing  D  as  a  candidate,  and 
C,  having  written  to  B,  informing  him 
that  another  person  had  succeeded  in 
obtaining  the  appointment,  B  wrote  an 
answer  to  C,  reflecting  on  the  conduct 
of  A  whilst  in  the  situation  of  engineer 
to  the  railway  company.  There  was  a 
subsequent  election,  at  which  A  was 
unsuccessful,  in  consequence  of  this  let- 
ter having  been  shown.  It  appeared 
that  B  and  C  were  both  shareholders 
in  the  railway  company,  and  that  B 
managed  C's  affairs  in  the  railway.  B 
had  not  been  applied  to  for  his  opinion, 
and  the  letter,  containing  the  libel,  was 
written  after  the  termination  of  one 
election,  and  before  the  other  was  in 
contemplation.  Held,  in  an  action  by 
A  against  B  for  the  libel,  that  the  let- 
ter was  not  a  privileged  communication. 
Brooks  V.  Blanshard  (1833)  1  Cromp. 
&  M.  779.  Lord  Lyndhurst  said:  "The 
defendant  was  not  applied  to  for  any 
opinion,  and  the  election  was  over.  A 
communication  is  not  privileged  merely 
because  it  is  confidential."  Bayley,  B., 
said:  "The  letter  was  written  after 
one  election  was  over  and  before  the 
other  was  in  contemplation."  These 
brief  statements  might  seem  to  indicate 
that  the  court  treated  the  voluntary 
quality  of  the  communication  as  the 
differentiating    factor.      But    the    true 
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leged,  although  it  ought  more  properly  to  have  been  made  to  some 
other  official.'*  Nor  is  it  deemed  essential  to  the  protection  of  a  com- 
munication "that  it  should  be  made  to  some  person  interested  in  the' 
inquiry,  alone,  and  not  in  the  presence  of  a  third  person.     If  made- 


ratio  decidendi,  as  explained  by  Parke, 
B.,  in  the  subsequent  case  of  Eine  v. 
Sewell  (1838)  3  Mees.  &  W.  297,  302, 
was  that,  "if  the  election  was  over, 
there  could  be  no  interest."  Tlie  remark 
of  Alderson,  B.,  was  to  the  same  effect: 
"The  question  about  which  the  subscrib- 
ers had  met  had  been  determined  one 
way  or  other  before  the  words  were 
spoken  by  the  defendant,  and  the  judge 
was  of  opinion  that  the  defendant  had 
no  right  to  say  anything  about  the  mat- 
ter." 

In  Jackson  v.  Mcuyne  ( 1868 )  19  L.  T. 
N.  S.  399,  the  evidence  adduced  at  the 
trial  was  that,  in  the  police  sheets  is- 
sued and  read  to  all  the  members  of  the 
metropolitan  police  force,  the  plaintiff, 
an  inspector  of  hackney  carriages,  was 
stated  to  have  been  dismissed  for  hav- 
ing made  out  accounts  for  sums  claimed 
to  be  due  from  him,  etc.,  founded  on  a 
misrepresentation  of  duties  alleged  to 
have  been  performed,  etc.  Keating,  .T., 
said  he  would  hold  for  the  present  that 
it  was  not  privileged.  The  jury  could 
not  agree,  and  the  point  was  not  further 
discussed. 

In  a  Canadian  case,  it  was  considered 
that  the  course  thus  taken  was  proper. 
Tench  v.  Great  Western  B.  Go.  (1873) 
33  U.  C.  Q.  B.  8,  28,  per  Hagarty,  Ch. 
J. 

In  Pullman  v.  Bill  [1891]  1  Q.  B. 
(C.  A.)  524,  60  L.  J.  Q.  B.  N.  S.  299, 
64  L.  T.  N.  S.  691,  39  Week.  Rep.  263, 
an  employer  had  ordered  his  typewrit- 
er, a  person  having  no  interest  in 
seeing  or  hearing  the  communication, 
to  copy  a  letter  containing  libelous 
words,  and  then  directed  it  in  such 
a  manner  that  it  might  possibly  be 
opened  by  a  clerk  of  the  Arm  to  which 
it  was  addressed.  Held,  that  there  had 
been  two  publications  of  the  letter,  nei- 
ther of  them  privileged. 

On  the  authority  of  this  case,  it  has 
been  held  in  Ontario  that,  where  the 
manager  of  the  defendant  company 
handed  to  his  stenographer,  to  be  type- 
written, a  draft  letter  written  in  the 
interest  of  the  company,  but  unconnect- 
ed with  its  ordinary  business,  the  pub- 
lication to  the  stenographer  took  away 
the    privilege    as    regards    defamatory 


statements  made  in  the  letter.  Puter- 
baugh  v.  Oold  Medal  Furrdture  Mfg.  Co. 
(1904;  C.  A.)  7  Ont.  L.  Rep.  582,  1 
Ann.  Cas.  100,  reversing  (1903)  5  Ont. 
L.   Rep.   680. 

But  where  a  solicitor,  writing  to  hia. 
client  on  a  privileged  occasion,  gives, 
the  letter  to  his  clerk  to  copy  in  the 
ordinary  course  of  a  solicitor's  business, 
the  publication  is  privileged.  Boxsius. 
V.  Freres  [1894]  1  Q.  B.  842,  63  L.  J. 
Q.  B.  N.  S.  401,  9  Reports,  224,  70  L.  T.. 
N.  S.  368,  42  Week.  Rep.  392,  58  J.  P. 
670. 

The  transmission  of  libelous  matter 
unnecessarily  by  a  postofSce  telegram 
of  libelous  matter  which  would  have 
been  privileged  if  sent  in  a  sealed  letter 
avoids  the  privilege.  Williamson  v.. 
Freer  (1874)  L.  R.  9  C.  P.  393,  43  L.  J. 
C.  P.  N.  S.  161,  30  L.  T.  N.  S.  332,  22- 
Week.  Rep.  878. 

For  other  cases  in  which  defense  of 
privilege  has  been  discussed  with  ref- 
erence to  the  justifiability  of  making  the 
statement  to  the  person  in  question,  see- 
§§  2029,  2030,  post. 

2  As  where  a  timekeeper,  employed  on 
behalf  of  a  public  department,  wrote  to- 
the  secretary  of  the  department  a  letter 
charging  the  contractor  with  fraud  in 
the  measurement  of  the  work.  Scarll 
v.  Dixon  (1864)  4  Fost.  &  F.  250. 

And  where  defendant  wrote  to  the- 
inspector  of  constabulary,  saying  that 
he  had  been  informed  that  the  plaintiff, 
a  government  medical  officer,  had  re- 
fused to  attend  a  poor  woman,  who  had' 
died  in  consequence.  Jenoure  v.  Del- 
mege  [1891]  A.  C.  (P.  C.)  73,  60  L.  J. 
P.  C.  N.  S.  11,  63  L.  T.  N.  S.  814,  39- 
Week.  Rep.  388,  55  J.  P.  500  (letter 
should  have  been  addressed  to  the  super- 
intending military  oflScer). 

And  where  a  letter  written  to  the- 
Provincial  Secretary,  and  not,  as  in 
strictness  it  should  have  been,  to  the- 
Commissioner  of  Crown  Lands,  com- 
plained of  the  conduct  of  a  government 
land  surveyor.  Kerr  v.  Damson  (1873) 
9  N.  S.  354. 

These  three  cases,  however,  are  ap- 
parently in  conflict  with  Bla-gg  v.  Sturt 
(1846)  10  Q.  B.  899,  where  it  was  hel* 
that  a  letter  written  to  the  Home  Secre- 
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with^  honesty  of  purpose  to  a  party  who  has  any  interest  in  the 
inquiry  ...  the  simply  fact  that  there  has  been  some  casual  by- 
stander cannot  alter  the  nature  of  the  transaction."  ^ 


tary,  complaining  of  the  conduct  of  the 
plaintiff,  in  his  capacity  as  clerk  to  the 
borough  magistrate  of  A.,  was  not  privi- 
leged "because  the  Secretary  of  State 
had  no  direct  authority  in  respect  to 
the  matter  complained  of,  and  was  not 
a  competent  tribunal  to  receive  the  ap- 
plication." But  in  Harrison  v.  Bush 
(1855)  5  El.  k  Bl.  344,  25  L.  J.  Q.  B. 
N.  S.  99,  2  Jur.  N.  S.  90,  4  Week.  Rep. 
199,  Lord  Campbell  expressed  the  opin- 
ion that  this  was  not  a  proper  criterion 
to  determine  whether  the  complaint  is 
made  to  a  competent  tribunal,  and  re- 
marked that  it  would  certainly  be 
strange,  if  what  might  well  be  an  ex- 
cusable error  on  the  part  of  the  com- 
plainant should  deprive  him  of  the 
benefit  of  his  privilege. 

8  Toogood  v.  Spyring  (1834)  1  Cromp. 
M.  &  R.  181,  4  Tyrw.  582,  per  Parke, 
B. 

In  that  case.  A,  the  tenant  of  a  farm, 
required  some  repairs  to  be  done  to  the 
farmhouse,  and  B,  a  master  carpenter 
in  the  employ  of  the  landlord,  directed 
C,  one  of  his  assistants,  to  do  the  work. 
C  did  it,  but  in  a  negligent  manner, 
and  during  the  progress  of  it  got  drunk ; 
and  some  circumstances  occurred  which 
induced  A  to  believe  that  C  had  broken 
open  his  cellar  door,  and  obtained  access 
to  his  cider.  A,  two  days  afterwards, 
met  C  in  the  presence  of  D,  a  man 
working  on  the  landlord's  estate,  and 
charged  him  with  having  broken  his 
cellar  door,  and  with  having  got  drunk 
and  spoiled  the  work.  A  afterwards 
told  D,  in  the  absence  of  C,  that  he  was 
confident  C  had  broken  open  the  door. 
On  the  same  day  A  complained  to  B 
that  C  had  been  negligent  in  his  work, 
had  got  drunk,  and  he  thought  he  had 
broken  open  his  cellar.  Held,  that  the 
complaint  to  B  was  a  privileged  com- 
munication, if  made  bona  fide,  and  with- 
out any  malicious  intention  to  injure 
C,  but  that  the  reiteration  of  the  state- 
ment to  D,  in  the  absence  of  C,  was 
unauthorized  and  officious,  and  there- 
fore not  protected. 

Words  by  which  an  employer  accused 
an  employee  of  dishonesty,  in  the  course 
of  an  inquiry  started  by  the  employee 
for  the  purpose  of  clearing  his  character, 
were   held   to   be   privileged,    although 


they  were  spoken  in  the  hearing  of  a 
person  to  whom  the  employer  had  just 
sold  his  business.  Ryan  v.  'Newman 
(1882)  3  New  South  Wales  L.  E.  309.- 
At  a  meeting  of  a  board  of  guardians,, 
of  which  the  plaintiff  had  been  the  clerk, 
the  defendant,  a  member  of  the  board, 
in  the  course  of  a  discussion  concerning- 
the  plaintiff's  accounts,  made  certain 
defamatory  statements  concerning  the 
plaintiff,  without  malice,  and  bona  fide- 
believing  that  what  he  said  was  true. 
In  accordance  with  the  regular  custom 
of  the  board,  reporters  were  present  at 
the  meeting.  Held,  that  the  privilege- 
which  would  have  attached  to  the  state- 
ments, if  made  in  the  presence  of  guard- 
ians only,  was  not  taken  away  by  the- 
presence  at  the  meeting  of  reporters 
or  persons  other  than  guardians.  Pit- 
tard  V.  Oliver  [1891]  1  Q.  B.  474,  60- 
L.  J.  Q.  B.  N.  S.  219,  64  L.  T.  N.  S. 
758,  39  Week.  Rep.  311,  55  J.  P.  100. 
It  was  conceded  that,  if  the  defendant 
had  himself  called  in  the  reporters, — •■ 
persons  having  no  interest  in  the  in- 
quiry,— the  privilege  would  have  been 
destroyed.  But,  as  he,  as  an  individual,- 
had  had  nothing  to  do  with  their  in- 
troduction to  the  meeting,  their  presence 
at  the  time  when  he  was  called  upon  to- 
do  his  duty  made  no  difference. 

This  case  may  be  contrasted  with  an- 
other in  which  it  was  held,  in  an  action- 
against  the  proprietor  of  a  newspaper, 
that  the  administration  of  the  poor- 
laws,  both  by  the  government  depart- 
ment and  by  the  local  authorities,  in- 
cluding the  conduct  of  the  medical  offi- 
cers, is  a  matter  of  public  interest;  but 
that  the  publication  of  a  report  of  pro- 
ceedings at  a  meeting  of  poor-law  guard- 
ians, at  which  ex  pn-rte  charges  of  mis- 
conduct against  the  medical  officer  of 
the  union  were  made,  is  not  privileged 
by  the  occasion.  Purcell  v.  Sowler 
(1877)  L.  R.  2  C.  P.  Div.  215,  46  L.  J. 
C.  P.  N.  S.  308,  36  L.  T.  N.  S.  416, 
25  Week.  Rep.  362.  The  court  proceeded 
on  the  ground  that  the  guardians  were 
a  body  of  limited  jurisdiction  whose 
proceedings  it  was  not  usual  or  essen- 
•tially  necessary  to  publish.  There  was- 
no  duty  to  report  such  ex  parte  proceed- 
ings. 
"If  a  libel  is  uttered  on  a  privileged 
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A  libelous  statement  written  by  an  employer  is  not  privileged 
merely  because  it  is  written  to  the  employee's  mother.^'' 

b.  LangiMge  going  beyond  the  reasonable  requirements  of  the 
occasion. — A  communication  which  would  have  been  privileged  if 
it  had  been  nothing  more  than  a  simple  statement  of  facts  may  some- 
times be  actionable  if  it  is  couched  in  language  of  excessive  violence.* 
This  circumstance  is  also  competent  evidence  of  malice.  See  §  2027, 
post. 

c.  Statements  made  without  a  reasonable  belief  in  their  truth. — 
If  the  defendant  made  the  statements  believing  them  to  be  true,  he 
Tvill  not  lose  the  protection  arising  from  the  privileged  occasion,  al- 

•occasion   to  a  husband,  when   his  wife  Burnet    (1862)     13    Sc.    Sess.    Cas.    2d 

is  present,  her  presence   does  not  take  series,  333. 

away   the    privilege."      Huddleston,   B.,        Where  a  maidservant  in  a  hotel  was 

■arguendo,  in  Wemihak  v.  Morgan  (1888)  accused  by  a  guest,  in  the  presence  of 

L.  R.  20  Q.  B.  Div.  635.  her    mistress    and    fellow    servant,    of 

The  mere   fact  that  when  a   servant  stealing    an    article    belonging    to    him 

was  accused  by  his  master  of  theft,  cer-  while  she  was  cleaning  his  room,  there 

tain  casual  bystanders,  or  some  of  his  was   held   to  be  no  privilege.     Reid  v. 

fellow  servants,  were  present,  will  not  Moore    { 1893 )     20    Se.    Sess.    Cas.    4th 

-deprive  the  words  spoken  of  their  privi-  series,  712.     But,  quaere  as  to  this  deci- 

leged  quality.     Gildner  v.  Busse  (1902)  sion. 
3  Ont.  L.  Rep.  561.  3a  ijose  v.  Imperial  Engine  Co.  (1906) 

The  mere  fact  that  the  attorney  of  a  110  App.  Div.  437,  96  N.  Y.  Supp.  808, 

company  is  present  at  a  shareholder's  second  appeal  in   (1908)   127  App.  Div. 

meeting  by  the  request  of  the  president  885,  112  N.  Y.  Supp.  8. 
■does  not  deprive  of  its  privileged  quali-        4  In   Fryer  v.   Kinnersley    (1863)    15 

ty    a    statement    made   by    one    of   the  C.  B.  N.  S.  422,  the  defendant,  on  the 

■shareholders  with  regard  to  the  incom-  recommendation  of  one  E.,  hired  F.  in 

petency  of  an  employee  of  the  company,  the  capacity  of  a  gardener.     Being  dis- 

Broughton  v.  McOrew   (1889)    5  L.R.A.  satisfied  with  him  after  some  months, 

406,  39  Fed.  672    (per  Wood,  J.)  :  he  gave  him  notice  to  leave  his  service, 

"A  master  who  is  about  to  dismiss  a  and  called  upon  E.  to  recommend  him 

servant  may  call  in  a  witness  to  hear  another  gardener  in  his  place.     Shortly 

what  is  said,  without  losing  the  privi-  afterwards   the   defendant  wrote  to   E. 

lege  which  his  words  would  otherwise  a   letter,   complaining   of  F.'s   conduct; 

have  on  such  an  occasion."     Taylor  v.  in   which   letter,    amonst    other   things, 

Hawkins  (1851)   16  Q.  B.  308,  per  Lord  he  said, — "On  Saturday  I  had  another 

<3ampbell,  Ch.  J.,  (p.  319)    (servant  was  scene   with   Fryer   in   my   garden.      He 

charged  with  embezzlement  in  the  pres-.  was  extremely  violent,  came  toward  me 

ence   of   a   neighbor   and   friend   of   the  several  times  with  an  open  clasp-knife 

employer's).  in  his  hand,  and  eyes  staring  from  the 

The   occasion  was   held  to  be  prima  sockets  with  rage,  a  perfect  raving  mad- 

iacie  privileged,  when  a  master  turned  man.     I  was,  fortunately,  accompanied 

away    a   maidservant   whom,    upon   his  by  my  upper  servant.     He  accused  me  of 

returning  unexpectedly  to  his  house,  he  having  opened   a   letter  of  his,   etc.     I 

finds  under  circumstances  which  create  think   it  right  that  you  should  be  in- 

a   strong   suspicion   that   she   has   been  formed   of  Fryer's   violent   conduct,    as 

guilty  of  immoral  conduct  with  another  you      might      unwittingly     recommend 

employee   of,   and   declared   his  reasons  him,     without     being     aware     of     his 

ior  the  dismissal  in  the  presence  of  two  temper    and    faults."       In    consequence 

iriends  who  happened  to  enter  the  house  of    this    letter,    E.    refused    to    employ 

at  the  same  time  with  him.     Watson  v.  F.     in    the    society's    gardens,     as     he 
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■though  he  had  no  reasonable  ground  for  his  belief.^  "The  privileges 
-would  be  worth  very  little  if  a  person  making  a  communication  on  a 
privileged  occasion  were  to  be  required,  in  the  first  place,  and  as  a 
•condition  of  immunity,  to  prove  affirmatively  that  he  honestly  be- 
lieved the  statement  to  be  true.  In  such  a  case  bona  fides  is  always 
to  be  presumed."  * 

d.  Repetition  of  statement. — In  some  instances  a  statement  which 
was  privileged  when  first  made  becomes  actionable  if  it  is  made  a 
.second  time.* 

e.  Information  imparted  for  the  benefit  solely  of  the  malcer  of  the 
■statement. — In  one  case  a  letter  was  held  not  to  be  a  privileged  com- 


before  had  done,  and  but  for  the 
letter  would  have  done  again.  Held, 
that,  assuming  that  the  relation  between 
the  defendant  and  E.  was  such  as  to 
warrant  a  communication  on  the  sub- 
ject- of  F.'s  conduct,  the  above  letter 
was  excluded  from  the  privilege,  by  rea- 
son of  excess.  It  should  be  observed 
that  on  the  trial  the  judge  had  left  it 
to  the  jury  to  say  whether  the  defendant 
was  actuated  by  malicious  motives,  and 
malice  had  been  negatived  by  the  ver- 
dict. The  decision  of  the  court  of  re- 
view was  rendered  in  dealing  with  a 
motion  for  a  nonsuit,  made  on  the 
ground  that  the  letter  was  privileged. 
As  the  element  of  express  malice  had 
been  excluded  from  the  case  by  the  find- 
ing of  the  jury,  it  is  clear  that  the  con- 
iclusion  that  the  defendant  was  liable 
necessarily  implies  that  the  doctrine 
applied  was  that  which  is  stated  in  the 
text.  But  the  case  is  sometimes  re- 
ferred to  as  one  which  embodies  the 
doctrine  that  violent  language  is  evi- 
dence of  malice. 

Plaintiff's  daughter  had  been  in  de- 
fendant's service  for  some  time,  and 
after  she  left,  defendant's  wife  went  to 
where  she  was  staying,  at  her  sister's, 
and  claimed  some  things  as  her  prop- 
erty, as  being  taken  by  the  girl.  The 
girl  and  her  sister  went  and  told  this 
to  their  father,  the  plaintiff;  and  the 
plaintiff,  his  wife,  and  the  girl,  the 
sister,  and  the  sister's  husband,  went 
together  to  defendant.  Plaintiff  said 
he  came  to  inquire  about  the  charge 
against  his  daughter.  Defendant  said 
she  had  been  stealing  all  the  time  she 
had  been  at  his  house.  Plaintiff  then 
said,  that  if  so,  defendant  should  not 
have  kept  her  in  his  service.  Defend- 
ant then  said  that  the  plaintiff  was  a 


thief,  and  that  his  family  were  all 
thieves,  and  that  they  were  all  tarred 
with  the  same  stick.  Held,  that  this 
was  not  a  privileged  communication, 
and  that  proof  of  express  malice  was 
not  required  to  enable  the  plaintiff  to 
recover.  Miller  v.  Johnston  (1874)  23 
U.  C.  C.  P.  580.  In  the  judgment  of  the 
court  it  was  remarked:  "It  would  be, 
we  think,  going  beyond  all  authorities 
to  hold  the  defendant  protected  on 
legal  principles.  He  is  represented  as 
reiterating  his  charge  against  the  plain- 
tiff in  a  needlessly  vehement  and  offen- 
sive manner,  not  calmly  nor  fairly 
stating  an  express  charge  in  which  he 
considered  the  plaintiff  to  be  implicated 
or  mixed  up,  but  rather  as  making  the 
charge  against  the  daughter  a  ground 
for  a  general  attack  on  the  family." 

5  Clark  V.  Molyneux  (1877)  L.  R.  3 
Q.  B.  Div.  (C.  A.)  237,  47  L.  J.  Q.  B.  N. 
S.  230,  37  L.  T.  N.  S.  694,  26  Week. 
Rep.  104,  14  Cox,  C.  C.  10. 

ejenoure  v.  Delmege  [1891]  A.  C.  73, 
79. 

8  In  Blackburn  v.  Blaokhurn  ( 1827 ) 
1  Moore  &  P.  33,  4  Bing.  395,  Park,  J., 
said:  "Although  the  first  communica- 
tion might  be  privileged,  yet  the  defend- 
ant had  no  right  to  reiterate  the  slan- 
der, or  to  continue  vilifying  the  char- 
acter or  reputation  of  the  plaintiff.  If 
a  person  give  a  character  of  a  servant, 
it  is  at  first  privileged ;  but  if  he  after- 
wards say  he  will  ruin  such  servant,  it 
is  not  so."  A  verdict  for  the  plaintiff 
was  allowed  to  stand,  although  the  jury 
had  found  that  the  defendant  was  not 
actuated  by  express  malice. 

See  also  Missouri  P.  R.  Go.  v.  Behee, 
(1893)  2  Tex.  Civ.  App.  107,  21  S.  W. 
384,  §  2030,  note  2,  post. 
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munication,  for  the  reason  that  the  statements  contained  in  it  were 
made  voluntarily  and  solely  for  the  advantage  of  the  writer  himself, 
and  that  it  was  "not  intended  to  benefit  the  employer  by  giving  him, 
in  good  faith  and  for  a  just  purpose,  information  necessary  for  hia 
protection  against  a  knavish  servant."  ^ 

2026.  Privileg^e  avoided  by  proof  of  express  malice. — Where  the  de- 
famatory statement  in  question  was  one  which  did  not  belong  to  the 
class  of  those  which  are  prima  facie  privileged,  it  is  obviously  im- 
material whether  express  malice  is  proved  or  not.  Accordingly  the 
mere  fact  that  the  jury  have  found  that  the  defendant  was  not 
actuated  by  such  malice  in  making  a  nonprivileged  statement  does 
not  constitute  a  sufficient  reason  for  setting  aside  a  verdict  in  favor 
of  the  plaintiff.^  But  a  servant  cannot  maintain  an  action  for  the 
damage  caused  by  a  privileged  statement,  unless  he  is  able  to  prove 
affirmatively  that  it  was  maliciously  made.^     "It  is  certainly  not 


3  Over  V.  ScUfflmg  (1885)  102  Ind. 
191,  26  N.  E.  91  (letter  charging  the 
plaintiff  with  having  obtained  goods 
by  fraudulent  means,  and  requesting 
the  employer  to  retain  the  price  out  of 
money  which  he  owed  to  the  plaintiff. 

1  Blackiurn  v.  Blackburn  (1827)  4 
Ring.  395,  1  Moore  &  P.  33,  3  Car.  &  P. 
146,  6  L.  J.  C.  P.  13,  29  Revised  Rep. 
583. 

2  In  Edmonson  v.  Stevenson  (1766) 
cited  in  Bull.  N.  P.  8,  Lord  Mansfield 
laid  down  the  rule  which  has  been  fol- 
lowed ever  since,^^.,  that  in  an  action 
for  defamation  in  giving  a  character  of 
a  servant,  "the  gist  of  it  must  be  malice, 
which  is  not  implied  from  the  occasion 
of  speaking,  but  should  be  directly 
proved." 

"I  take  the  law  to  be  well  settled, 
that  where  a  master  is  applied  to  for 
the  character  of  a  servant,  the  former 
is  not  called  upon  in  an  action  to  prove 
the  truth  of  any  aspersions  thrown  out 
by  him  against  the  latter,  but  that  it 
lies  upon  the  servant  to  prove  the  false- 
hood of  the  aspersions  thrown  out 
against  him.  In  such  case  the  master 
is  justified,  unless  the  servant  prove 
express  malice  in  the  act  of  the  former." 
Chambre,  J.,  in  Rogers  v.  Clifton  (1803) 
3  Bos.  &  P.  587,  594. 

That  the  onus  of  proving  express 
malice  lies  in  the  servant  is  also  laid 
down  in  the  following  cases:  Foun- 
tain V.  Boodle  (1842)  3  Q.  B.  5,  2  Gale. 
&  D.  455,  per  Lord  Denman,  Ch.  J.; 
CUld  V.  Affleck    (1829)    9  Barn.  &  C. 


403,  4  Moody  &,  R.  338,  7  L.  J.  K.  B. 
272;  Pattison  v.  Jones  (1828)  8  Barn 
&  C.  578,  3  Moody  &  R.  101,  8  L.  J.  K. 
B.  26;  Taylor  v.  Hawkins  (1851)  16  Q. 
B.  308,  20  L.  J.  Q.  B.  N.  S.  313,  15  Jur. 
T46;  Harris  v.  Thompson  (1853)  13  (.:. 
B.  333;  Jackson  v.  Hopperton  (1864) 
16  C.  B.  N.  S.  829,  10  L.  T.  N.  S.  529, 
12  Week.  Rep.  913;  Pullman  v.  Hilt 
[1891]  1  Q.  B.  (C.  A.)  524,  530,  60 
L.  J.  Q.  B.  N.  S.  299,  64  L.  T.  N.  S.  691, 
39  Week.  Rep.  263 ;  Innes  v.  Adamson, 
(3889)  17  Sc.  Sess.  Cas.  4th  series  11; 
Wells  V.  Undop  (1888)  15  Ont. 
App.  Rep.  695;  Deu>e  v.  Waterhur'if 
(1880)  6  Can.  S.  C.  143;  Brovm,  v. 
Norfolk  d  W.  R.  Co.  (1902)  100  Va. 
619,  60  L.R.A.  470,  42  S.  E.  664 

The  reason  why  a  master  who,  when 
a,pplied  to,  gives  the  character  of  a  serv- 
ant, is  not  bound  to  substantiate  by 
proof  what  he  says,  has  been  thus  stated 
by  Lord  Alvanley,  Ch.  J.,  "If  it  were  to 
be  understood  that  whenever  a  master 
gives  a  bad  character  to  a  servant  who 
has  quitted  his  service,  he  may  be  forced 
by  the  servant,  in  justification  of  such 
his  conduct  as  a  master,  to  prove  the 
particulars  which  he  has  stated  respect- 
ing the  servant,  it  would  be  impossible 
for  any  master  so  understanding  the 
law  (at  least,  with  any  regard  to  his 
own  safety)  to  give  any  character  but 
the  most  favorable  to  a  servant,  and 
consequently  impossible  for  a  servant 
not  entitled  to  the  most  favorable  char- 
acter, to  obtain  any  new  place."  Rogers 
V.  Clifton  (1803)   3  Bos.  &  P.  587,  591. 
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necessary,  in  order  to  enable  a  plaintiff  to  have  the  question  of 
jnalice  submitted  to  the  jury,  that  the  evidence  should  be  such  as 
necessarily  leads  to  the  conclusion  that  malice  existed,  or  that  it 
^should  be  inconsistent  with  the  nonexistence  of  malice;  but  it  is  neces- 
sary that  the  evidence  should  raise  a  probability  of  malice,  and  be 
more  consistent  with  its  existence  than  with  its  nonexistence."'  In 
the  absence  of  such  evidence,  "it  is  the  office  of  the  judge  to  say  that 
there  is  no  question  for  the  jury,  and  to  direct  a  nonsuit  or  a  verdict 
for  the  defendant.  Otherwise  there  might  be  a  question  for  the  jury 
in  every  case  where  a  master,  however  fairly,  gives  the  character  of  a 
.servant ;  and,  if  they  conceived  that  there  was  malice  lurking  in  the 
mind  of  the  master,  they  might  give  a  verdict  for  the  plaintiff  on  the 
ground,  merely,  of  the  communication  having  taken  place;  and  this 
would  apply  to  all  cases  in  which  the  occasion  has  been  said  to  repel 
the  presumption  of  malice."  *  If  such  evidence  is  forthcoming,  "the 
question  is  to  be  left  tc  the  jury  whether  the  defendant  spoke  the 
words  with  an  honest  belief  that  the  imputation  conveyed  by  them 
was  true,  or  from  motives  of  malice  or  ill-will."  ^ 


The  doctrine  of  the  Scotch  courts  is 
that,  where  a  servant  seelts  to  recover 
damages  for  a  statement  imputing  mis- 
conduct to  him,  which  has  been  made  by 
his  master,  in  discharge  of  a  duty,  to 
the  proper  authority,  he  must  put  in 
issue,  not  only  that  the  statement  was 
made  maliciously,  but  also  that  it  was 
made  without  probable  cause.  Hill  v. 
Thompson  (1892)  19  Sess.  Cas.  4th  ser- 
ies, p.  377  (entry  by  captain  in  ship's 
log,  in  compliance  with  a  provision  in 
the  merchant  shipping  act  of  1854, 
■charged  an  officer  with  wilful  disobedi- 
ence; Groucher  v.  Inglis  (1889)  16  Sc. 
Sess,  Cas.  4th  series,  774  (minister  of 
parish  in  which  the  pursuer  resided  had, 
by  letters  written  by  him  to  the  inspect- 
or of  poor  of  another  parish  and  to  the 
board  of  supervision,  represented  the 
plaintiff  as  grossly  unfit  to  have  charge 
■of  pauper  children  boarded  with  him 
by  the  parochial  board  of  the  second 
parish). 

3  Somerville  v.  Hawkins  ( 1851 )  10  C. 
B.  583;  Taylor  v.  Hawldms  (1851)  16 
Q.  B.  308,  per  Erie,  J.;  Harris  v. 
Thompson    (1853)    13   C.  B.   333. 

The  defendant  cannot  object  to  a 
charge  which  is  substantially  to  the 
effect  that,  unless  the  jury  are  satisfied 
that  the  defendant  availed  himself  of 
^;he  occasion  to  make  the  statement  ma- 


liciously, they  should  find  for  defendant. 
Wells  V.  Lintop  (1888)  15  Ont.  App. 
Rep.  695,  referring  to  rule  laid 
down  by  Bramwell,  L.  J.,  in  Clarh  v. 
Molyneux  (1877)  L.  R.  3  Q.  B.  Div. 
237,  243,  47  L.  J.  Q.  B.  N.  S.  230,  37 
L.  T.  N.  S.  694,  26  Week.  Rep.  104,  14 
Cox.  C.  C.  10. 

Slight  evidence  of  malice  may  be  left 
to  the  jury.  Fowles  v.  Bowen  (1864) 
30  N.  Y.  20. 

4  Taylor  v.  Haiokins  { 1851 )  16  Q.  B. 
008,  per  Lord  Campbell,  Ch.  J.  The 
same  doctrine  is  laid  down  in  Kelly  v. 
Partington  (1833)  4  Barn.  &  Ad.  700, 
2  Nev.  &  M.  460 ;  Caulfield  v.  Whitworth 
(1868)  18  L.  T.  N.  S.  527,  16  Week.  Rep. 
936;  Tench  v.  Great  Western  R.  Go. 
(1873)    33  U.  C.  Q.  B.    (C.  A.)    8,  18. 

^Jackson  v.  Hopperton  (1864)  16  C. 
B.  N.  S.  829,  per  Erie,  Ch.  J.,  p.  837; 
Kelly  V.  Partington  (1833)  4  Barn.  & 
Ad.  700,  2  Nev.  &  M.  460;  Jackson  v. 
Hopperton  (1864)  16  C.  B.  N.  S.  829, 
12  Week.  Rep.  913,  10  L.  T.  N.  S.  529; 
Dickson  v.  Parsons  (1858)  1  Fost.  &  F. 
24;  Keight  v.  Hill  (1879)  43  J.  P.  176; 
Hammens  v.  'Nelson  (1893)  138  N.  Y. 
517,  20  L.R.A.  440,  34  N.  E.  342;  Gas- 
sett  V.  Oilhert  (1856)  6  Gray,  94;  Dale 
v.  Harris  (1872)  109  Mass.  193;  Hollen- 
leck  v.  Ristime  (1898)  105  Iowa,  488, 
67  Am.  St.  Rep.  306,  75  N.  W.  355. 
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Whether  the  injury  alleged  to  have  been  sustained  by  reason  of  the- 
defamation  was  a  juridical  consequence  of  its  utterance  is  a  question 
of  fact,  to  be  determined  with  reference  to  the  ordinary  criteria  of 
proximity  and  remoteness  of  damage.  All  that  need  be  said  in  this. 
connection  is  that,  under  any  conceivable  state  of  facts,  a  jury  would 
be  warranted  in  finding  for  the  plaintiff  if  the  evidence  shows  that  a 
person  to  whom  the  defamatory  matter  was  communicated  had  been 

so  influenced  by  it  that  he  had  either  refused  to  take  the  plaintiff  into 
his  employment,  or  had  dismissed  him.* 

2027.  Circumstances  from  which  malice  may  be  inferred. — The 
existence  of  malice  may  be  inferred  either  from  the  language  of  the 
communication  itself,  or  by  such  extrinsic  evidence  as  may  be  afford- 
ed by  the  relation  of  the  parties,  the  circumstances  attending  the  pub- 
lication, or  the  conduct  and  expressions  of  the  defendant.''  The 
grounds  upon  which  it  has  been  sought  to  avoid  the  effect  of  privilege 
are  as  follows: 

(1)  That  the  statement  made  by  the  defendant  was  untrue.  The 
accepted  doctrine  under  this  head  is  that  evidence  which  goes  no  fur- 
ther than  to  prove  that  the  defamatory  words  were  untrue  is  not  suffi- 
cient to  warrant  the  inference  of  malice.*  Such  an  inference,  how- 
ever, may  be  drawn  where  it  is  shown  that  the  defendant  knew  that 
the  words  were  untrue.'    When  the  statement  is  shown  to  have  been 

6  As  the  great  majority  of  the  cases  "never  be  used  as  the  cause  of  action 

cited  in  this  subtitle  take  this  doctrine  for   slander   or   libel"   against   the   em- 

for  granted,  it  would  be  superfluous  to  ployer.     Horner's  Anno.  Stat.  §  5206  r  S 

cite  authorities.     For  a  case  in  which  (see   §   2014,  note  2,   ante). 
the  loss  of  a  position  was  explicitly  held        ^Fountain  v.  Boodle   (1842)    3  Q.  B. 

to  be  an  immediate  result  of  a  libel,  see  5,  2  Gale,  &  D.  455;  Fowles  v.  Bowen 

Sunley    v.    Metropolitan    L.    Ins.     Co.  (1864)    30  N.  Y.  20;    Trvm-Ue  v.  Mor- 

(1906)    132  Iowa,  123,  12  L.R.A.(N.S.)  rish   (1908)    152  Mich.  1017,  16  L.R.A. 

91,  109  N.  W.  463.  (N.S.)   1017,  116  N.  W.  451. 

i  Wright     v.     Woodgate      (1835)      2        S  Fountain  v.  Boodle   (1842)    3  Q.  B. 

Cromp.   M.   &   R.   573,  Tyrw.  &   G.   12,  5,  2  Gale  &  D.  455,  per  Lord  Denman, 

1  Gale,  329,  per  Parke,  B.;   Gassett  v.  There   a   letter   to  an   inquirer   stating 

Oilbert    (1856)    6  Gray,  94;   Sunley  v.  that  the  writer  had  dimissed  the  plain- 

MetropUtan    L.    Ins.    Go.     (1906)     132  tiff,  a  governess,  on  account  of  her  in- 

lowa,    123,    12    L.R.A.  (N.S. )     91,    109  competency,  ajid  of  her  not  being  lady- 

N.  W.  463,  and  the  case  next  cited.  like  or  good  tempered,  was  held  to  be. 

The   contention    that   malice    can    be  when  taken  in  connection  with  the  fact 

inferred    from    language    alone,    where  that  the  writer  had  previously  recom- 

there  is  nothing  on  the  face  of  the  com-  mended  the  plaintiff  for  the  position  of 

munieation  to  indicate  it,  was  rejected  governess,     some     evidence     of     express, 

in  Trimhle  v.  Morrish  (1908)  152  Mich,  malice. 

624,   16  L.R.A.(N.S.)    1017,  116  N.  W.        In  Sunley  v.  Metropolitan  L.  Ins.  Co. 

451.  (1906)    132  Iowa,  123,  12  L.R.A.  (N.S.) 

In   Indiana   it   is   provided   that   the  91,  109  N.  W.  463,  the  jury  were  held 

document  which  an  employer  is  required  to  be  warranted  in  finding  malice  where 

by  statute  to  furnish,  showing  the  cause  it   was    shown   that   the    plaintiff   had, 

of    the    discharge   of    a    servant,    shall  upon  the  demand  of  the  assistant  su- 
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a  false  one,  it  is  incumbent  on  the  defendant  to  prove  that  it  was  made 
with  an  honest  belief  that  it  was  true,  and  if  he  fails  to  do  so,  a  ver- 
dict in  favor  of  the  plaintiff  is  justifiable.* 

(2)  That  the  statement  was  made  voluntarily,  and  not  in  response 
to  an  application  from  an  interested  party.  It  has  already  been, 
pointed  out  that,  according  to  the  great  preponderance  of  authority, 
this  fact  does  not  take  a  communication  out  of  the  prima  facie  privi- 
leged class.  (%  202S,  ante.)  But  its  competency  as  evidence  of  mal- 
ice is  recognized.* 


perintendent  of  the  defendant  company, 
made  a  proper  accounting,  before  the 
company  had  stated  to  his  surety  that 
he  was  a  defaulter,  that  the  amount 
of  the  alleged  defalcation  specified  on 
the  statement  was  larger  than  that 
which  had  been  originally  reported  by 
the  superintendent,  and  that,  at  the 
time  the  charge  was  made,  it  had  re- 
ceived a  remittance  of  $8.45  from  the 
plaintiff  and  had  in  its  hands  more 
than  enough  of  his  salary  to  satisfy  its 
demand.  The  superintendent's  knowl- 
edge of  the  real  facts  was  held  to  be  im- 
putable to  the  defendant. 

That  malice  is  implied  where  the 
character  given  is  false,  to  the  knowl- 
edge of  the  defendant,  is  also  the  doc- 
trine accepted  in  Scotland.  Anderson 
V.  Wishart   (1818)   1  Murrey,  429. 

4  Foimtain  v.  Boodle  (1842)  3  Q.  B. 
5,  2  Gale  &  D.  455,  per  Patteson,  J.; 
Wells  V.  Lindop  (1887)  14  Ont.  Rep. 
275. 

It  is  primarily  a  question  for  the 
jury  whether  the  defendant  honestly  be- 
lieved that  what  he  stated  was  true, 
and  whether  he  had  acted  in  what  he 
considered  the  discharge  of  his  duty. 
Scarll  V.  Dixon  (1864)  4  Fost.  &  F. 
250. 

In  Oassett  v.  Gilbert  (1856)  6  Gray, 
94,  the  court  thus  laid  down  the  law: 
"The  question  of  good  faith  on  the  part 
of  the  defendants,  and  their  lionest  be- 
lief in  the  truth  of  the  statements  put 
forth  by  them,  are  matters  of  fact  which 
are  to  be  determined  exclusively  by  the 
jury.  Although  it  is  not  necessary  for 
the  defendants  to  prove  the  truth  of  the 
statements  contained  in  the  notice,  in 
order  to  justify  the  publication,  yet 
proof  of  their  falsity  is  admissible  on 
the  part  of  the  plaintiff  to  show  that 
the  defendants  did  not  act  on  an  honest 
belief  in  their  truth." 

Malice  may  be  inferred  where,  in  an 


action  of  damages  for  slander  by  a  per- 
son who  had  been  employed  as  box- 
keeper  by  the  owner  of  a  circus,  against 
her  employer,  the  pursuer  averred  that 
the  defender,  in  presence  of  two  other 
employees,  had  accused  the  pursuer  of 
defrauding  him  by  selling  old  tickets 
and  not  accounting  for  the  money  sO' 
obtained.  Dinnie  v.  Hengler  (1909-10) 
Sc.  Sess.  Cas.  4. 

5  In  Rogers  v.  Clifton  (1803)  3  Bos. 
&  P.  587,  where  the  defendant  had 
sought  out  a  former  employer  of  the- 
plaintiff's  and  told  him  that  the  plain- 
tiff, after  being  dismissed,  had  refused 
to  quit  the  house  until  he  had  received 
a  month's  wages,  to  which  he  conceived 
himself  to  be  entitled,  the  court  held 
that  this  single  act  of  impertinence  on 
the  servant's  part  did  not  justify  his 
officious  interference.  "I  think,"  said 
Chambre,  J.,  "the  inducement  to  Sir. 
Gervas  Clifton  to  do  all  this  was  the 
quarrel  which  had  taken  place  between 
himself  and  the  plaintiff  at  parting. 
Considering,  tlierefore,  as  I  do,  the 
quarrel  as  the  real  cause  of  the  charge 
made  against  the  plaintiff,  and  seeing 
so  much  officious  interference  on  the 
part  of  the  defendant,  I  am  quite  clear 
we  ought  not  to  grant  a  new  trial." 

A,  having  discharged  his  servant,  and 
hearing  that  he  was  about  to  be  engaged 
by  B,  wrote  a  letter  to  B,  and  informed 
him  that  he  had  discharged  him  for 
misconduct.  B,  in  answer,  desired 
further  information.  A  then  wrote 
a  second  letter  to  B,  stating  the 
grounds  on  which  he  had  discharged  the 
servant.  In  an  action  by  the  servant 
against  A  for  a  libel  contained  in  this 
letter,  it  was  held  that,  assuming  the 
letter  to  be  a  privileged  communication, 
it  was  properly  left  to  the  jury  to  con- 
sider whether  the  second  letter  was 
written  by  A  bona  fide,  or  with  an  in- 
tention  to   injure   the   servant.     Patti- 
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(3)  That  the  defendant  imparted  to  a  third  person  information  as 
to  misconduct  of  which  he  believed  the  plaintiff  to  have  been  guilty 
after  he  had  left  his  service.  Such  a  communication  wsls  denied  to  be 
an  "officious  interference,"  betokening  malice,  where  it  had  been 
made  in  response  to  an  inquirer,  and  also  voluntarily  conveyed  to  par- 
ties from  whom  the  defendant  had  received  the  servant  with  a  good 
<;haracter.^ 

(4)  That  the  prejudicial  statement  made  by  the  defendant  was  in- 
■consistent  with  a  favorable  one  previously  made  by  him.' 

(5)  That  the  communication  was  made  to  an  improper  person.* 


son  V.  Jones  (1828)  8  Barn.  &  C.  578. 
Littledale,  J.,  said:  "Upon  the  ques- 
tion wliether  a  master  who  has  written 
a,  libel  in  giving  the  character  of  a  serv- 
ant has  acted  bona  fide  or  not,  it  may 
make  a  very  material  difference  whether 
he  volunteered  to  give  the  character, 
or  had  been  called  upon  so  to  do.  At 
all  events,  when  he  volunteers  to  give 
the  character,  stronger  evidence  will  be 
required  that  he  acted  bona  fide  than 
in  the  case  where  he  has  given  the  char- 
acter after  being  required  so  to  do." 

The  fact  that  the  servant's  former 
<?mployer  when  writing  a  letter  about 
other  matters  to  a  person  who  had 
Tiired  the  servant  on  the  strength  of  a 
recommendation  given  by  the  writer, 
alluded  to  the  servant,  and  induced  in- 
quiries about  him,  is  not  evidence  of 
malice.  Gardner  v.  Slade  (1849)  13 
Q.  B.  796.  Wightman,  J.,  said:  "It 
seems  to  me  precisely  the  same  thing  as 
if  the  questions  then  put  had  been  put  to 
Mrs.  Slade  [the  defendant's  wife]  when 
the  first  inquiry  as  to  character  was 
made.  The  answers  would  then  have 
been  privileged,  unless  malice  had  been 
shown ;  and  I  think  that,  spoken  as  they 
were,  they  afford  no  evidence  of  malice." 

For  a  case  in  which  malice  was  held 
not  to  be  inferable,  although  the  com- 
munication was  voluntary,  see  Child  v. 
Affleck  (1829)  9  Barn.  &  C.  403,  4 
Moody  &  R.  338,  7  L.  J.  K.  B.  272, 
( note    6,   infra ) . 

6  Child  V.  Affleck  (1829)  9  Barn.  & 
■C.  403:  "It  has  been  contended,"  said 
Bayley,  J.,  "that  the  letter  should  not 
have  contained  the  statement  of  the 
alleged  misconduct  after  the  plaintiff 
left  the  defendant's  service.  But  I 
think  that  Mrs.  Affleck  would  have 
stopped  short  of  her  duty  in  withhold- 
ing that  information,  and  that  she  was 


not  bound  to  disclose  the  names  of  the 
persons  from  whom  she  received  it." 
With  respect  to  the  writing  of  the  letter 
to  the  person  from  whom  the  servant 
had  brought  a  character,  the  learned 
judge  remarked  that  it  was  not  a  mali- 
cious act  to  make  a  communication 
which  might  have  the  effect  of  prevent- 
ing the  former  character  from  being  set 
up  again  as  the  true  one. 

">  Fountain  v.  Boodle  (1842)  3  Q.  B. 
5,  2  Gale  &  D.  455  (see  note  2,  supra)  ; 
Macdonald  v.  M'Coll  (1901)  3  Sc.  Sess. 
Cas.  5th  series,  1082. 

8  That  a  master  had  told  each  of  two 
servants,  in  the  absence  of  the  other, 
that  he  is  discharging  them  because 
both  had  been  robbing  him,  was  denied 
to  be  evidence  of  malice.  Manly  v. 
Witt  (1856)  18  C.  B.  544,  25  L.  J.  C. 
P.  N.  S.  294,  2  Jur.  N.  S.  1004,  4  Week. 
Rep,  613.  Jervis,  C.  J.,  remarked  that 
the  defendant  was  not  only  right  in 
pursuing  the  course  he  did,  but  that  he 
was  bound,  when  he  accused  one  of  the 
plaintiffs  of  robbing  him,  to  tell  her 
with  whom  she  was  charged  with  having 
acted,  and  that  when  he  charged  the 
other  plaintiff  with  robbing  him,  he 
was  bound  to  name  his  accomplice. 

In  Sharp  v.  Bowlar  (1898)  103  Ky. 
282,  45  S.  W.  90,  where  the  defendant 
was  alleged  to  have  charged  the  plain- 
tiff with  being  a  thief,  and  with  having 
stolen  certain  articles  while  employed 
as  a  servant  at  his  house,  testimony 
that  he  had  said  that  his  family  had 
missed  some  things,  and  that  plaintiff 
had  the  only  chance  of  taking  them, 
although  it  did  not  show  the  speaking 
of  the  exact  slanderous  words  charged 
in  the  complaint,  was  held  to  have  been 
properly  admitted  as  bearing  on  the 
question  of  malice. 

In  Moore  v.  Butler  (1868)   48  N.  H. 
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"''The  mere  fact  of  a  third  person  being  present  does  not  render  the 
■communication  absolutely  unauthorized,  though  it  may  be  a  circum- 
stance to  be  left  with  others,  including  the  style  and  character  of  the 
language  used,  to  the  consideration  of  the  jury,  who  are  to  determine 
whether  the  defendant  has  acted  bona  fide  in  making  the  charge,  or 
been  influenced  by  malicious  motives."  ' 

(6)  That  a  communication  admitted  to  be  privileged  as  regards  the 
persons  to  whom  it  was  addressed  was  transmitted  in  such  a  manner 
that  other  persons  might  read  it,^"  or  to  an  unnecessarily  large  num- 
ber of  persons."  In  most  instances,  however,  the  question  whether 
the  publication  was  improper  quoad  personam  has  been  treated  as 
having  a  direct  bearing  upon  the  question  whether  the  occasion  was 
prima  facie  privileged.     See  §  2025,  a,  ante. 

(7)  That  the  defendant  included  in  the  document  complained  of 
.statements  or  language  not  warranted  by  the  occasion  which  led  to  its 
being  published.  Malice  may  be  inferred  where  the  terms  of  the  doc- 
ument went  beyond  the  limits  of  what  was  necessary  and  proper  to 
accomplish  the  legitimate  purpose  of  protecting  the  defendant  and 
parties  for  whose  information  the  document  was  published.^*     This 

161,  the  question  of  malice  was  held  to  made  in  good  faith,  and  if  found  by  the 

■  be  for  the  jury,  where  words  imputing  jury  to  be  a  reasonable  mode  of  giving 

theft  were   spoken   in   the   presence   of  the  notice.     Hatch  v.  Lane  (1870)    105 

the  speaker's  husband,  and  the  mother  Mass.  394.     The  jury  found  this  to  be 

.«nd  aunt  of  the  servant.  a  reasonable  mode  of  giving  notice,  thus 

9  Toogood  V.  Spyring  (1834)  1  Cromp.  negativing  express  malice. 

M.  &  R.   181,  per  Parke,  B.    (p.  194).  But  to  give  a  similar  publicity  to  the 

10  In  Sadgrove  v.  Hole  [1901]  2  K.  discharge  of  a  cook  or  butler  would  be 
B.  1,  70  L.  J.  K.  B.  N.  S.  455,  49  Week,  without  justification.  King  v.  Patter- 
Rep.  473,  84  L.  T.  N.  S.  647,  17  Times  son  (1887)  49  N.  J.  L.  417,  60  Am.  Rep. 
L.  R.  332,  it  was  held  that,  though  the  622,  9  Atl.  705. 

mere   fact   that   a    communication   had  li  Gassett  v.  Gilbert   (1856)    6  Gray, 

been  sent  by  postcard  instead  of  by  a  94  (for  fact,  see  §  2023,  note  10,  ante). 

closed  letter  would  generally  be  evidence  In  Taylor  v.  Hawkins    (1851)    16  Q. 

of  malice,  yet,  in  the  present  case,  inas-  B.  308,  15  Jur.  746,  20  L.  J.  Q.  B.  N.  S. 

much  as  the  communication  would  not  313,  it  was  held  that  the  defendant  did 

be  understood  by  the  persons  through  not  "go  beyond  what  might  be  said  by 

whose   hands   it  passed  as   referring  to  a   person   honestly  wishing  to   tell   the 

the  plaintiff,  there  was  no  evidence  of  whole    truth,"   where,    in    reply   to   the 

■express   malice   to   avoid  the   privilege,  plaintiff's  brother,  who  had  inquired  of 

See  also  Tenoh  v.   Great  Western  B.  the  defendant  why  he  had  treated  the 

Co     (1873)    33  U.  C.  Q.  B.    (C.  A.)    8,  plaintiff  so,  and  was  keeping  him  out  of 

reversing    (1872)    32  U.   C.   Q.   B.   452  a  situation,  he  said:     "He  has  robbed 

(for  facts,  see  §  2030,  note  2,  post).  me;  and  I  believe  for  years  past,"  and 

H  A  baker  published  in  a  newspaper  added  that  he  concluded  so  from  the  cir- 

a  statement  to  the  effect  that  the  plain-  cumstances    under   which   he   had    dis- 

tiff,   one   of   his   drivers,  had  "left  my  charged  the  plamtiff.             „     ,  _    „ 

emnlov    and    taken    upon    himself    the  See  also  Broicn  v.  Norfolk  d  W.  R. 

TivUe^ge    of    collecting   my   bills,"   etc.  Co.  (1902)  100  Va.  019,  60  L.R.A.  472, 

Held,  that  no  exception  lay  to  a  ruling  42  S.  E.  664,  §  2030,  note  2,  post. 
*hat  the  publication  was  privileged,  if 
M.  &  S.  Vol.  v.— 394. 
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element  has  also  teen  treated  as  one  whieh  takes  a  statement  altogeth- 
er out  of  the  privileged  class.    See  §  2025,  b,  ante. 

(8)  That  the  defendant  made  a  permanent  record  of  the  defama- 
tory matter  in  such  a  manner  as  to  render  it  constantly  accessible  to. 
a  large  number  of  persons.^* 

(9)  That  the  circumstance  which  constituted  the  subject-matter  of 
the  statement  complained  of  had  occurred  a  long  time  before  it  was 
made.'* 

(10)  That  the  defendant  reiterated  the  defamatory  statement,, 
after  he  had  admitted  it  to  be  untrue.''^  This  circumstance  has  alsoi 
been  viewed  as  one  which  takes  a  statement  altogether  out  of  the  privi- 
leged class.    See  §  2025,  d,  ante. 

(11)  That  the  defendant  refused  to  tell  fully  the  reasons  for  which 
he  dismissed  the  plaintiff.  Such  a  refusal  may  or  may  not  be  evi- 
dence of  malice,  according  to  circumstances.'^ 

13  In  Lawless  v.  Anglo-Egyptian  Cot-  was    justified    in    telling    each    of    two 

ton  &  Oil  Co.   (1869)  L.  R.  4  Q.  B.  262,  servants  whom  he  accused  of  theft,  that 

10  Best  &  S.  226,  38  L.  J.  Q.  B.  N.  S.  the  other  was  regarded  as  his  accom- 

129,    17    Week.   Rep.   498,   it  was   inti-  plice,  it  was  remarked  by  Jervis,  Ch.  J., 

mated,     arguendo,     that     there     would  during  the  argument  of  counsel,  that,, 

have  been  independent  evidence  of  mal-  if  he  had  not  done  this,  "he  would  have 

ice   for   the   consideration   of   the   jury  very    imperfectly    performed    his    duty, 

if  the  statements  complained  of   (which  inasmuch   as   he   would  be   suppressing, 

had    been    inserted    in    a    report   made  the    party's    means    of    answering    the 

by    the    directors    to    the    shareholders  charge;    and    so    he    might    have    laid 

of   the    defendant    company)    had   been  himself     open     to     an     imputation     of 

entered   in   the   books   of   the   company  malice." 

to  stand  for  an  indefinite  period  as  a  On  the  other  hand,  where  the  plain- 
record  that  an  accusation  injurious  tiff  had  been  dismissed  for  misconduct 
to  the  character  of  the  plaintiff  as  an  by  the  directors  of  one  company,  and 
employee  had  been  brought  against  him.  the  communication  in  question  had  been 

1*  In  a  case  where  a  letter  reflecting  made  by  one  of  those  directors  to  the 
on  the  conduct  of  plaintiff  in  his  man-  board  of  another  company  of  which  he 
agement  of  a  college  had  been  published  was  also  a  director,  it  was  held  that  the- 
in  a  newspaper,  as  part  of  the  contents  defendant's  refusal  to  go  into  the  charges, 
of  a  report  of  an  inspector  of  charities,  in  the  presence  of  the  plaintiff  and  his, 
it  was  held  that  comments  upon  it  were  attorney  was  consistent  with  bona  fides,, 
only  material  as  evidence  of  malice,  and  therefore  not  evidence  of  malice 
Cockburn,  Ch.  J.,  laid  it  down  that  the  which  "could  properly  be  submitted  to- 
mere  fact  that  the  information  was  old  the  jury.  Harris  v.  Thompson  (1853) 
did  not  show  malice,  in  point  of  law,  13  C.  B.  333.  Jervis,  Ch.  J.,  said:  "He- 
the  jury  being  entitled  to  consider  might  fairly  say  that  it  was  enough  for 
whether  the  bad  system  condemned  in  liim,  as  a  director,  to  make  a  general 
the  letter  had  been  perpetuated.  Cox  charge,  and  that  it  was  no  part  of  his 
V.  Feeney   (1863)   4  Fost.  &  F.  13.  duty  to  furnish   evidence."     He  had  a 

15  See  Missouri  P.  R.  Go.  v.  Behee  right  and  a  duty  to  put  his  codirectors 
(1893)  2  Tex.  Civ.  App.  107,  21  S.  W.  in  possession  of  the  facts  known  to  him; 
384,  the  facts  of  which  are  given  in  §  but  he  was  not  bound  to  produce  strict. 
2030,  note  2,  post.  proof  of  the  charges  on  which  the  other 

16  In  Manhy  v.  Witt  (1856)  18  C.  B.  company  was  actine  in  dismissing  the- 
544,  where  it  was  held  that  a  master  plaintiff.  ^ 
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( 13)  That  the  defendant  refused  to  grant  reasonable  facilities  for 
investigating  the  truth  of  his  assertion." 

(13)  That  the  defendant  refused  to  comply  with  the  servant's  re- 
quest to  name  the  person  from  whom  he  received  the  information 
communicated  to  the  employer.  Such  a  refusal,  it  has  been  held,  does 
not  warrant  the  inference  of  malice.^' 

(14)  That  the  defamatory  statement  was  couched  in  more  violent 
and  intemperate  language  than  the  occasion  called  for."  As  to  the 
effect  of  the  same  circumstance  in  avoiding  the  privilege  altogether, 
see  §  1711,  note  4,  ante. 

(15)  That  the  statement  was  overcharged  or  exaggerated,  or  the 
facts  distorted.*" 


I'As  where  he  refused  to  point  out 
an  entry  in  a  book,  when  that  became 
the  means  of  proving  or  disproving  a 
charge  which  the  defendant  had  made. 
Kelly  V.  Partington  (1833)  4  Barn.  & 
Ad.  700,  702,  2  Nev.  &  M.  460. 

l»  Trimble    v.     Morrish     (1908)     152 
Mich.   624,    16   L.R.A.(N.S.)    1017,   116 
N.   W.  451.     There  the  defendant  was 
told  that,  if  he  would  name  his  inform- 
ant, he  would  not  be  troubled.     He  de- 
clined to  do  this,  saying:      "The  story 
was    told    to    me    in    confidence,    and    I 
do   not   desire   to   implicate   any   other 
person    in    it."      Commenting    on    this 
action,    the    court   observed:      "This   is 
the   precise  course  that   a  high-minded 
person   would   have   taken.     He   would 
have  taken  that  course,  not  because  he 
was  actuated  by  a  desire  to  save  a  wan- 
ton wrongdoer,  but  from  considerations 
of   true   manliness.      Only   a   despicable 
character  would  have  availed  himself  of 
the  privilege  of  escaping  responsibility 
by  exposing  another  to  the  danger  which 
threatened    him.      Surely,    because    one 
does  just  what  he  ought  to  do,  it  should 
not  be  said  that  his  conduct  furnishes 
evidence  of  malice."    It  may  be  doubted 
wliether    the    theory    of    social    conduct 
upon  which  the  court  based  its  conclu- 
sion will   command   universal   approba- 
tion.    For   the  purpose  of   testing  the 
propriety  of  his  action  in  the  premises, 
it  is  to  be  assumed  that  the  defamatory 
statement  in  question  was  false,  though 
not  to  his  knowledge.     If  it  was  false, 
and  the  plaintiff  assured  him  that  it  was 
false,  he  certainly  was  under  some  obli- 
gation   to    assist    her    in    clearing    her 
character.    By  refusing  to  do  so  he  was 
virtually    extending    to    his    informant 


i1 

the  protection  of  the  privilege  which, 
under  the  circumstances,  the  law  ac- 
corded to  his  own  communication  of  the 
defamatory  matter.  The  situation  was 
undoubtedly  one  which  created  a  pain- 
ful conflict  of  duties,  and  for  the  reason 
that  there  was  such  a  conflict,  the  course 
followed  by  him  could  not  be  regarded 
as  blameworthy.  Any  higher  praise  than 
the  negative  commendation  he  does  not 
appear  to  have  merited.  But  the  con- 
siderations thus  relied  upon  by  the  court 
were,  it  is  submitted,  irrelevant.  The 
notion  to  which  the  decision  should  have  » 
been  referred  was  that  the  legal  quality 
of  the  defendant's  actions  was  properly 
to  be  estimated  with  respect  to  the  con- 
ditions existing  at  the  time  when  he 
repeated  the  defamatory  words  to  the 
plaintiff's  employer.  The  communica- 
tion having  been  made  without  malice 
in  the  first  instance,  he  was  entitled  to 
have  his  liability  determined  with  re- 
lation to  that  fact,  unless  there  was  a 
subsequent  utterance  of  the  words  under 
circumstances  which  imparted  to  them 
a  different  color. 

19  In  Cowles  v.  Potts  (1865)  34  L.  J. 
Q.  B.  N.  S.  247,  11  Jur.  N.  S.  946,  13 
Week.  Rep.  858,  the  jury  negatived 
malice  in  a  case  where  the  defendant 
had  declared  that  he  would  not  keep  a 
big  rogue  like  the  plaintiff  in  a  certain 
trust,  and  that  the  plaintiff's  roguery 
was  so  great  that  he  was  not  fit  to  be 
near  his  employer's  young  son. 

Z')  Blake  v.  Pilfor'd  (3832)  1  Moody 
&  R.  198  (in  charge  to  jury  by  Taunton, 

J.) 

Where  a  master  of  a  discharged  serv- 
ant, in  answering  a  letter  from  her  at- 
torney, demanding  the  balance  of  her 
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(16)  That  a  calumnious  charge  was  made  recklessly  and  without 
adequate  investigation.*^ 

(17)  That  the  defendant,  on  an  occasion  subsequent  to  that  upon 
which  the  statement  complained  of  was  made,  used  language  which 
evinced  an  unfeeling  recklessness  as  to  the  effect  of  that  statement 
upon  the  ability  of  the  plaintiff  to  earn  an  honest  livelihood.** 

(18)  That  the  defendant  employed  an  improper  expedient  for  the 
detection  of  the  crime  with  which  he  afterwards  charged  the  plain- 
tiff.*^ 

(19)  That  the  defendant,  having  pleaded  justification,  introduced 
no  evidence  in  support  of  the  plea.  The  only  cases  in  which  a  jury  is 
entitled  to  consider  this  circumstance  as  evidence  of  malice,  in  aggra- 
vation of  damages,  are  those  in  which  the  communication  was  not 
privileged.** 

C.     Blacklisting  of  servaitts. 

2028,  Blacklisting.  Generally. — In  several  of  the  reported  cases  the 
remedial  rights  of  servants  who  have  suffered  damage  from  the  pub- 
lication of  their  names  in  those  circulars  or  notices  which  are  now 
commonly  known  as  "blacklists"  have  been  determined  with  reference 
to  the  principles  of  the  law  of  libel.  But  as  the  subject  has  been  dealt 
•  with  from  other  standpoints  also,  and  a  peculiar  interest  attaches  to 
it,  as  one  of  the  characteristic  incidents  of  the  conditions  created  by 
the  industrial  developments  of  modem  times,  it  has  been  deemed 

wages,  stated  that  he  had  no  doubt  she  22  As,  where  the  master,  when  re- 
had  taken  certain  articles  which  had  quested  to  afford  reasonable  facilities 
been  missed  from  the  house,  the  ques-  for  investigating  the  truth  of  his  state- 
tiou  of  malice  was  held  to  be  for  the  ment,  remarked,  "What  is  that  to  me?" 
jury  to  decide.  La4dlaw  v.  Gunn  (1890)  when  it  was  suggested  that  a  female 
17   Sc.   Sess.   Cas.   4th   series,  394.  servant    might    have    been    driven     to 

21  In  Brovm  v.  Ritchie    (1904)    6  Sc.    prostitution.  Kelly  v.  Partington  {18S3) 
Sess.  Cas.  5th  series,  642a,  a  prima  facie    4  Barn.  &  Ad.  700,  2  Nev.  &  M.  460. 
right  of  action  was  held  to  be  shown        23  The  mere  fact  that  the  cashier  of 
by    averments    to    the    effect    that    the    a  bank  had  marked  coins  for  the  pur- 
plaintiff    had    been    dismissed    by    her    pose  of  detecting  an  unknown  employee 
employer's  manager ;  that,  upon  her  ask-    who  was  committing  thefts  is  not  evi- 
ing  for  an  explanation,  he  said,  "Clear    dence  which  is  competent  to  prove  that 
out  at  once,  or  I  will  fling  you  out  of    he   was    actuated   by   malice    in   subse- 
the    door,    as   the   theft   is   quite   clear    quently  accusing  a  iDoy  of  theft,  in  the 
against   you;"    that   he    had   made   no    presence  of  his  father  and  a  bookkeeper. 
Inquiries     to     ascertain     whether     this    Livingston    v.     Bradford     (1897)      115 
statement  was  well  or  ill  founded,  and    Mich.  140,  73  N.  W.  135. 
that  it  was  false,  and  utterly  malicious-        ^i  Wilson  v.  Robinson  (1845)   7  Q.  B. 
ly    and    without   probable   cause.      For    68,   14  L.   J.   Q.   B.  N.   S.   196    9   Jmt', 
references  to  the  effect  of  recklessness    726. 
in     uttering     defamatory     words,     see 
Odgers,  Libel  &  Slander,  4th  ed.  pp.  333, 
338. 
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advisable  to  collect  in  this  subtitle  all  the  decisions  in  which  the  vari- 
ous juridical  aspects  of  the  rights  and  liabilities  of  employer  and  em- 
ployed have  been  discussed. 

In  its  broadest  sense  the  expression  "blacklist"  may  be  said  to  de- 
note a  document  by  means  of  which  A,  either  voluntarily,  or,  as  is 
most  frequently  the  case,  in  pursuance  of  a  previous  arrangement, 
communicates  to  B  certain  information  about  C,  which  is  likely  to 
prevent  B  from  entering  into  business  relations  with  C.  This  de- 
scription is  comprehensive  enough  to  cover  the  posting  of  workmen 
by  labor  organizations.  But  this  aspect  of  "blacklisting"  is  more  ap- 
propriately treated  under  the  head  of  Trade  Unions.  The  only  spe- 
cies of  "blacklist"  with  which  we  shall  deal  in  this  article  is  that 
which  is  issued  by  an  employer  of  labor,  with  the  object  of  rendering 
it  more  difficult  for  the  persons  mentioned  in  it  to  procure  work.  The 
cases  relating  to  each  of  the  two  forms  in  which  such  a  "blacklist"  is 
published  are  reviewed  in  the  following  sections. 

2029.  Notices  exchanged  between  different  employers  in  the  same  line 
of  business. — It  is  to  documents  of  this  kind  that  the  term  "blacklists" 
is  most  commonly  applied.^ 

The  cases  in  which  their  legal  effect  has  been  discussed  may  be  most 
conveniently  arranged  under  four  distinct  heads,  which  have  ref- 
erence to  the  nature  of  the  remedy  sought  by  the  servant. 

a.  Actions  for  libel. — Under  the  general  principles  of  the  law  of 
libel,  it  is  clear  that,  where  a  notice  showing  the  unfitness  of  a  dis- 
charged servant  for  the  position  he  held  is  sent  by  his  former  employ- 
er to  other  employers  in  the  same  line  of  business,  without  malice, 
and  for  the  sole  purpose  of  enabling  them  to  avoid  the  employment 
of  unsuitable  persons,  the  publication  must  be  deemed  to  be  privi- 
leged, as  being  made  bona  fide,  upon  a  subject-matter  in  which  the 
party  communicating  the  information  has  an  interest,  or  in  reference 
to  which  he  has  a  duty,  to  persons  having  a  corresponding  interest 
or  duty.''    On  the  other  hand,  the  privilege  of  the  occasion  will  not 

iln  State  ex  rel.  Soheffer  v.  Justus  2  In  Wabash  R.  Co.  v.  Young  (1904) 

(1902)    85   Minn.   279,   56   L.R.A.   757,  162  Ind.  102,  4  L.R.A.(N.S.)    1091,  69 

89  Am.  St.  Rep.  550,  88  N.  W.  759,  the  N.  E.  1003,  a  declaration  which  alleged 

court   observed:      "Conceding   that   the  that    the    appellant    railway    company 

word  'blacklist'     .     .     .     has  no  well-  "blacklisted"   the   appellee,   by   inform- 

defined  meaning  in  the  law,  either  by  ing  another  railway  company  that  he 

statute  or  iudicial  expression,  the  gen-  was  a  "labor  agitator,"  was  held  not 

eral  understanding  of  the  term  is,  that  to  describe  such  a  malicious  interference 

it  has  reference  to  the  practice  of  one  with   the   appellee's  business   as  would 

emolover    presenting    to    another    the  create  a  liability  at  common  law.     An 

names  of  Aployees  for  the  purpose  of  analysis  of  the  judgment  of  the  court 

furnishing  information  concerning  their  discloses  the  /ollowing  grounds  for  its 

standing  as  employees."  decision:     (1)  That  there  was  no  aver- 
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protect  an  employer  wlio  inserts  in  a  notice  of  this  description  a  de- 
famatory statement  which  he  knows,  or  should  know,  to  be  false.* 

ment  that  a  charge  of  this  nature  was  v.  Bush   (1855)    5  El.  &  Bl.  344,  25  L. 

calculated    to    injure    the    appellee,    or  J.  Q.   B.  N.  8.  99,  2  Jur.  N.  S.  90,  4 

that   any   odium   attached   to   members  Week.  Rep.  199. 

of   such   orders   or   to   labor   agitators;  3  An  action  was  held  to  be  maintain- 

(2)    that   the   charge   was   not  libelous  able  for  sending  the  following  printed 

per  se,  as  implying  the  use  of  unlawful  circular  to  a  number  of  employers  fol- 

or  improper  means  to  promote  the  in-  lowing  the  same  business  as  the  plain- 

terests   of   laboring  men;    (3)    that  no  tiff's  master:     "John  Lally,  an  appren- 

connection  was   shown  between  the  al-  tice   in  my  shop,  not  out  of  his  time, 

leged  statement  and  the  failure  of  the  quit  work  without  cause  on  August  1. 

appellee  to  obtain  employment,  or  his  If  he  is  working  for  you  now,  or  applies 

loss  of  any  position;   (4)  that  for  aught  for  work,  you  will  understand  the  situa- 

that   appeared   in   the   declaration,   the  tion.      Article    eleven    of    the    by-laws 

statement  made  concerning  the  appellee  covers    the    case."      Lally    v.    Gantioell 

was  true,  and,  if  it  was  true,  it  could  (1890)   40  Mo.  App.  44,  45   (former  ap- 

not    render    the    appellant   liable;     (5)  peal   (1888)   30  Mo.  App.  524,  where  it 

that  the  information  given  to  the  second  was  held  that  the  petition  stated  a  good 

railway   company   was   not  volunteered  cause  of  action).     The  court  said  that 

by  the  appellant,  but  was  given  in  an-  the    word    "quit"    implied    "wrongfully 

swer  to  an  inquiry.  quit," — a  false  statement,  as  the  plain- 

A  member  of  an  association  of  owners  tiff  had  not  been  legally  bound  as  an 
of  steam  fishing  vessels,  who  had  re-  apprentice,  and  could  quit  at  any  time, 
solved  that  a  "register  of  defaulting  Where  an  employer,  after  knowledge 
crews"  should  be  kept,  and  that  if  one  that  plaintiff  was  not  a  striker,  wil- 
of  the  crew  of  a  vessel  belonging  to  fully  persists  in  representing  him  to 
a  member  should,  when  engaged  to  go  be  one,  by  means  of  a  blacklist  circulat- 
to  sea,  refuse  to  do  so,  or  should  come  ed  among  employers,  with  the  resulting 
on  board  drunk,  the  member  should  re-  injury  that  he  is  unable  to  obtain  em- 
.  port  his  name  to  the  secretary  for  in-  ployment,  he  becomes  liable  therefor, 
sertion  in  the  register,  was  not  liable  Rhodes  v.  Granby  Cotton  Mills  (1910) 
for  reporting  an  engineer  to  the  seere-  87  S.  C.  18,  68  S.  E.  824. 
tary  as  having  been  drunk  and  having  In  Freit  v.  Belmont  (1909)  132  App. 
refused  to  proceed  to  sea,  since  in  mak-  Div.  723,  117  N.  Y.  Supp.  656,  a  judg- 
ing the  report  the  defendant  was  privi-  ment  for  the  defendant  was  reversed 
leged,  and,  as  it  was  not  proved  that  he  where  he  had  published  in  a  racing 
had  acted  maliciously,  he  was  not  liable  paper  a  statement  that  the  plaintiff,  who 
in  damages  for  slander.  Keith  v.  Lauder  had  been  indentured  to  serve  in  the  for- 
(1906)   8  Sc.  Sess.  Cas.  5th  series,  356.  mer's  racing  stable,  had  left  his  employ 

In  Willner  v.  Silverman    (1909)    109  without  his   consent   or   a   written   dis- 

Md.  341,  24  L.R.A.(N.S.)    895,  71  Atl.  charge,   and   that   owners   and   trainers 

962,  it  was  held  that  the  blacklisting  were  warned  against  harboring  or  em- 

of  discharged  employees  by  a  combina-  ploying  him,  where,  as  a  matter  of  fact, 

tion  of  employers  is  not  actionable  with-  the   defendant   had   discharged    him    in 

out  proof  of  damage.  accordance  with  the  contract.    The  court 

Employers  may  combine  to  circulate  said:     "He  had  already  discharged  the 

among    themselves    lists    of    names    of  boy  and  the  latter  was  freed  from  the 

strikers   and   other   persons   whose   em-  obligations  of  the  indenture  agreement, 

ployment  would  for   any   cause  be  un-  and  entitled  to  any  employment  he  could 

desirable,  so  long  as  such  combinations  obtain.     The  defendant,   therefore,  was 

are  entered  into  and  used  for  promoting  not  justified  in  depriving  the  plaintiff 

the  legitimate  business  purposes  of  those  of   employment  by  publishing  to  those 

concerned.      Rhodes    v.    Oranby    Cotton  who  were  bound  under  the  racing  rules 

Mills   (1910)   87  S.  C.  18,  68  S.  E.  824.  to  refuse  employment  in   such   circum- 

The  general  phraseology  used  in  the  stances,  that  the  plaintiff  left  his  em- 
text  to  express  the  quality  of  a  privi-  ploy  without  his   consent  and  without 
leged  communication  is  taken  from  the  being  discharged." 
judgment  of  Lord  Campbell  in  Harrison  In  Willner  v.  Silvertmm   (1909)    109 


§  2029] 


CHARACTER— BLACKLISTING. 


629S 


b.  Actions  for  conspiracy. — In  the  absence  of  proof  that  the  agree- 
ment in  pursuance  of  which  the  "blacklist"  in  question  was  sent  out 
by  his  employer  was  entered  into  for  a  malicious  purpose,  the  inclu- 
sion in  it  of  a  true  statement,  to  the  effect  that  a  certain  servant  par- 
ticipated in  a  strike,  does  not  furnish  any  ground  for  an  action  for 
■conspiracy,  although,  as  a  result  of  the  "blacklisting,"  he  was  unable 
to  procure  or  retain  work  under  other  employers.* 


Md.  341,  24  L.R.A.(N.S.)  895,  71  Atl. 
962,  it  was  held  that  the  circulation  of 
a  letter  by  an  employer  who  has  dis- 
xiharged  an  employee,  through  the  in- 
strumentality of  an  organization  of  em- 
ployers of  which  the  employer  is  a  mem- 
ber, which  does  not  state  the  cause  of 
the  discharge  with  strict  accuracy,  but 
which  requests  the  association  to  refuse 
employment  to  the  discharged  employee, 
""as  we  would  like  to  make  an  example 
of  him,"  is  actionable  if  damage  results 
therefrom. 

iJenlcinson  v.  Nield  (1892;  Q.  B. 
Div.)  8  Times  L.  R.  540.  The  court 
•held  that  the  action  came  within  the 
principle  of  Mogul  S.  8.  Go.  v.  McGregor 
'[1892]  A.  C.  51,  61  L.  J.  Q.  B.  N.  S. 
295,  66  L.  T.  N.  S.  1,  40  Week.  Rep. 
337,  7  Asp.  Mar.  L.  Cas.  120,  56  J.  P. 
101.  There  was  no  evidence,  it  was  said, 
that  the  defendants  were  actuated  by 
any  other  motive  than  self-interest.  If 
that  were  so,  and  they  were  not  desirous 
of  injuring  the  plaintiff,  their  conduct 
was  not  actionable. 

In  Atkins  v.  W.  &  A.  Fletcher  Co. 
(1903)  65  N.  J.  Eq.  658,  55  Atl.  1074, 
the  members  of  a  striking  labor  union 
attempted  to  procure  an  injunction  for 
the  purpose  of  preventing  interference 
by  the  defendant  with  "picketing"  by 
the  members  of  the  union.  The  bill  al- 
leged that  the  members  of  a  certain 
trades  association,  including  the  defend- 
ant, had  conspired  together  to  prevent 
the  employees  discharged  by  defendant 
for  striking  from  receiving  employment 
by  any  of  the  members  of  the  associa- 
tion. This  allegation  was  declared  to 
be  based  upon  the  erroneous  idea  that 
employers  have  not  the  right  to  combine 
freely  to  refuse  employment  to  any  kind 
or  class  of  workmen,  precisely  as  em- 
ployees have  a  right  to  combine  freely 
to  refuse  to  be  employed  by  any  em- 
ployer who  sees  fit  to  employ  workmen 
of  whom  they  disapprove,  or  in  any  re- 
spect to  conduct  his  business  contrary 
to  their  views. 


In  Worthmgton  v.  Waring  (1892) 
157  Mass.  421,  20  L.R.A.  342,  34  Am. 
St.  Rep.  294,  32  N.  E.  744,  the  pe- 
titioners, who  had  been  employed  as 
weavers  in  a  mill  owned  by  a  corpora- 
tion of  which  the  defendants  were  the 
treasurer  and  superintendent,  left  their 
work  after  their  demand  for  higher 
wages  had  been  refused.  The  defendants 
then  sent  their  names  on  a  "blacklist" 
to  the  officers  of  other  mills  in  the 
vicinity,  informing  them  that  petitioners 
had  left  on  a  strike.  The  petition  al- 
leged that  the  defendants  and  the  offi- 
cers of  the  other  mills  had  thereupon 
conspired  together  not  to  employ  tht. 
petitioners,  with  intent  to  compel  them 
either  to  go  without  work  in  the  vicinity 
or  to  go  back  to  work  at  their  former 
place  at  such  wages  as  that  corporation 
should  see  fit  to  pay  them.  It  was  held : 
( 1 )  That  striking  employees  whose 
names  are  put  by  their  employers  on  a 
"blacklist"  which  is  sent  to  other  em- 
ployers in  the  same  city,  with  whom  a 
combination  has  been  made  by  an  agree- 
ment not  to  employ  "blacklisted"  em- 
ployees of  other  employers,  cannot  unite 
in  an  action  against  the  employers,  but 
if  any  right  of  action  exists,  it  is  in 
favor  of  each  one  separately;  and  (2) 
that  equity  will  not  sustain  the  "black- 
listing" of  striking  employees  in  order 
to  prevent  their  employment  by  other 
members  of  an  employers'  association, 
nor  will  it  compel  the  former  employers 
to  reinstate  them  or  procure  for  them 
employment  with  other  persons;  but 
their  remedy,  if  any,  is  in  an  action  at 
law. 

In  Bradley  v.  Pierson  (1892)  148  Pa. 
502,  24  Atl.  65,  an  action  was  brought 
by  striking  employees  for  damages  re- 
sulting from  their  failure  to  obtain  em- 
ployment, in  consequence  of  the  distribu- 
tion of  "blacklist"  circulars  by  their 
former  employer.  But  as  it  appeared 
that  an  association  of  which  the  em- 
ployees were  members  approved  of  their 
action  in  quitting,  and  paid  them  wages 
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c.  Actions  on  the  case. — The  effect  of  several  decisions  seems  to  be- 
that,  even  if  a  statement  inserted  in  a  certain  "blacklist"  was  not  li- 
belous, and  the  agreement  in  pursuance  of  which  it  was  circulated 
was  not  an  unlawful  conspiracy,  a  servant  who  has  suffered  injury 
from  its  publication  is  entitled  to  recover  damages  in  a  special  action 
on  the  case,  if  it  was  false,  and  its  falsehood  was  known,  either  actu- 
ally or  constructively,  to  the  employer  who  procured  its  insertion.*' 


while  they  were  out  of  work,  the  court 
said  that  the  plaintiffs  could  not  recover 
on  the  facts,  and  that  it  was  therefore 
useless  to  discuss  the  law  of  the  ease. 

Compare  the  cases  cited  in  §  2013, 
note  5,  ante,  as  to  the  liability  of  em- 
ployers who  agree  not  to  hire  servants 
who  have  not  received  "clearance  cards." 

The  general  principle  embodied  in 
Buffalo  Lubricating  Oil  Co.  v.  Standard 
Oil  Go.  (1887)  106  N.  Y.  669,  12  N.  E. 
825,  affirming  (1886)  42  Hun,  153,  that 
a  libel  published  in  pursuance  of  a  con- 
spiracy to  ruin  the  business  of  a  rival 
is  actionable  may  also  be  referred  to  in 
this  connection. 

6  In  Blumenthal  v.  Shaw  (1897)  23 
C.  C.  A.  590,  39  U.  S.  App.  490,  77  Fed. 
954,  the  facts  were  as  follows:  Prior 
to  the  transfer  of  a  business  by  M.  to 
B.,  the  defendant,  a  firm  resident  in 
another  state,  S.,  the  plaintiff,  a  minor, 
and  S's  father,  entered  into  an  agree- 
ment with  M.  whereby  S.  entered  into 
the  service  of  M.  as  an  apprentice  for  a 
term  of  years.  The  parties  regarded  the 
agreement  as  though  it  were  a  valid 
statutory  indenture  of  apprenticeship, 
although  in  fact  it  was  not.  When  B. 
took  over  the  business,  S.  remained  with 
them  under  the  agreement.  Subsequent- 
ly S.  was  summarily  discharged  by  P., 
the  general  foreman  of  the  defendant. 
P.  then  sent  out  notices  to  other  manu- 
facturers in  the  trade  in  W.,  stating 
that  S.,  an  apprentice,  had  left  without 
cause,  and  requesting  that  S.  should 
not  be  employed.  These  notices  were 
sent  out  in  pursuance  of  an  under- 
standing among  the  manufacturers  in 
the  city  that  none  of  them  should  em- 
ploy an  apprentice  belonging  to  another 
concern.  It  was  shown  that  S.  had 
thereafter  been  dismissed  from  two  fac- 
tories where  he  had  been  employed,  be- 
cause of  these  notices.  It  also  appeared 
that  S.  had  applied  to  P.  for  "discharge 
papers"  and  had  been  refused.  S. 
brought  a  special  action  on  the  case 
against  F.  B.  &  Co.  to  recover  damages 


for  the  injury  which  he  had  sustained 
from  being  prevented  from  obtaining: 
employment,  and  from  being  dismissed: 
from  places  where  he  had  procured  work. 
Held,  ( 1 )  That  P.,  as  the  representative- 
of  absent  principals  who  had  invested' 
him  with  a  general  agency,  had  implied 
authority  to  do  those  things  in  the- 
course  of  the  business  which  were  ap- 
propriate and  demanded  by  the  occa- 
sion; (2)  that  the  acts  of  P.,  resulting^ 
from  his  mistake  in  assuming  that  S. 
was  bound  as  an  apprentice  during  the 
remainder  of  his  minority,  were  binding: 
upon  the  defendant;  (3)  that  the  theory 
of  the  defendant  that  S's  alleged  griev- 
ance was  the  publication  of  a  libel,  or 
the  utterance  of  slander  by  the  defend- 
ant's agent,  was  untenable;  and  (4) 
that,  as  S.  had  been  emancipated  by  his 
father,  he  was  entitled,  after  he  became- 
of  age,  to  maintain  an  action  against 
the  defendant  to  recover  damages  for 
their  tortious  act. 

In  Willis -v.  Muscogee  Mfg.  Co.  (1904) 
120  Ga.  597,  48  S.  E.  177,  it  was  laid 
down  that,  where  several  employers  in 
a  city  make  a  rule  that  employees  who- 
leave  without  cause  must  give  notice, 
and  continue  working  during  the  period 
covered  by  the  notice,  and  agree  to  re- 
port to  each  other  all  employees  who- 
leave  without  compliance  therewith,  and,_ 
except  in  special  cases,  not  to  employ- 
men  so  reported,  such  agreement,  al- 
though voluntary,  and  not  enforceable^ 
is  not,  in  the  absence  of  malice,  an  un- 
lawful combination  or  conspiracy  which 
would  make  such  companies  liable  to> 
men  properly  reported  for  a  violatioa 
of  the  rule;  but  that  an  employer  who 
wrongfully  reports  an  employee,  and 
thus  damages  him  by  preventing  his 
getting  work,  is  liable.  The  court  took 
the  position  that  "an  employer  has  a 
right  to  select  his  employees  according 
to  what  standard  he  may  choose,  though 
such  standard  be  arbitrary  or  unreason- 
able. An  employer  certainly  has  a  right 
to  refuse  to  employ   anyone  whom  he- 
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Such  a  reason,  however,  seems  to  indicate  a  certain  confusion  of 
thought. 

d.  Suits  for  an  injunction. — One  of  the  Federal  courts  of  the 
United  States  has  refused  to  grant  an  injunction  to  restrain  a  com- 
pany from  discharging  its  employees  on  the  ground  that  they  were 
members  of  a  certain  union,  from  placing  their  names  on  a  "black- 
knows  to  have  left  another  employer  in 
violation  of  a  reasonable  rule  which 
both  employers  are  seeking  to  enforce." 
Accordingly,  "an  agreement  among  a 
number  of  employers  to  report  such  vio- 
lations, and  thus  assist  each  other  in 
the  selection  of  their  employees,  is  not 
unlawful,  though  coupled  with  an  agree- 
ment to  employ  no  one  so  reported." 
(See  headnote  written  by  the  court.) 
In  the  opinion  we  find  the  following 
remarks:  "While  the  corporations 
which  entered  into  the  agreement  above 
described  had  a  right  to  do  so,  they 
owed  a  duty  to  their  employees  not  to 
abuse  that  right.  When  one  of  them 
falsely  reported  an  employee,  to  his  in- 
jury, such  employee  may  recover  for  the 
tort.  The  combination  of  the  employers 
was  a  powerful  machine  for  the  accom- 
plishment of  lawful  results,  but  it  was 
capable  of  misuse  to  the  injury  of  inno- 
cent employees.  When  a  company  so 
misuses  it,  such  company  must  take  the 
consequences.  ...  If  the  employer 
who  promulgated  the  regulation  made 
a  mistake  in  its  construction,  and  ap- 
plied it  to  a  state  of  facts  which  did 
not  come  within  it,  the  employee  in- 
jured by  such  mistake  has  a  right  to 
recover.  The  employer  cannot  arbitra- 
rily place  an  employee  upon  the  black- 
list, as  having  violated  the  regulation, 
when  in  point  of  fact  the  employee's  con- 
duct did  not  come  within  the  terms  of 
such  regulation,  and  he  therefore  had  not 
violated  it."  As  the  plaintiff  had  in- 
troduced evidence  from  which  the  jury 
might  properly  find  that  the  plaintiff 
had  been  discharged,  or  had  left  the 
service  of  the  defendant,  because  the 
latter  had  insisted  on  a  change  in  his 
contract  of  employment,  and  that  the 
rule,  therefore,  did  not  apply  to  him, 
it  was  held  to  be  error  to  grant  a  non- 
suit. 

In  Hundley  v.  Louisville  £  N.  R.  Co. 
(1898)  105  Ky.  162,  63  L.R.A.  289,  88 
Am.  St.  Rep.  298,  48  S.  W.  429  (see  § 
2013,  note  6,  ante),  it  was  laid  down 
that,  where  several  railway  companies 


have  made  an  agreement  that  no  person 
discharged  for  good  cause  by  any  of 
the  parties  to  the  agreement  shall  be 
employed  by  any  of  the  others,  it  is  an 
actionable  wrong  for  one  of  those  com- 
panies to  enter  upon  its  records  a  false- 
statement  as  to  its  reasons  for  discharg- 
ing an  employee.  It  was  held,  however,, 
that  the  declaration  in  this  case  waa 
defective,  as  not  containing  any  aver- 
ment that  the  servant  had  sought,  and 
been  refused,  employment  in  consequence 
of  the  wrongful  act,  the  reason  assigned 
being  that  an  agreement  of  this  char- 
acter is  not  legally  injurious  to  the  serv- 
ant unless  it  lias  actually  been  carried 
out  to  his  damage. 

But  the  court  seems  to  have  viewed' 
the  agreement  as  being  one  which,  iit 
respect  to  any  of  the  parties  who  might- 
happen  to  perform  in  an  improper  man- 
ner one  of  the  acts  contemplated  by  it,, 
assumed  the  complexion  of  a  conspiracy 
ah  initio.  There  is  apparently  no  au- 
thority for  this  doctrine  of  conspiracy 
by  relation. 

In  Mattison  v.  Lake  Shore  &  M.  S.  R^ 
Co.  (1895)  2  Ohio  N.  P.  276,  3  Ohio  S. 
&  C.  P.  Dec.  526,  the  principle  relied 
upon  by  one  of  the  lower  courts  of  Ohio 
was  that,  as  employees  may  not  combine 
so  as  to  all  quit  the  employment  of  a 
person  at  one  time,  and  thus  make  it 
impossible  for  the  employer  to  carry  on 
his  business,  so,  on  the  same  principle,, 
all  the  companies  operating  trunk  lines 
in  the  United  States  cannot  lawfully 
combine  so  as  to  make  it  impossible  for 
an  employee  to  obtain  other  work  from 
other  companies.  It  was  declared  to  be 
for  the  public  interest  and  the  publie 
good  that  the  right  of  a  man  to  seek 
his  own  employment  in  any  honest  work 
which  he  may  seek  should  not  be  inter- 
fered with  or  violated.  In  its  charge 
to  the  jury  on  the  second  trial  of  this 
case  ((1896)  3  Ohio  N.  P.  190),  the 
court  charged  the  jury  that,  if  the  de- 
fendant company  adopted  the  "black- 
list" rules  in  question,  not  for  the  pur- 
pose of  enabling  it  to  conduct  its  own 
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list,"  from  maintaining  that  "blacklist,"  and  from  permitting  other 
employers  to  inspect  it.® 

2030.  Notices  circulated  amongst  the  coemployees  of  the  persons  to 
whom  they  relate. — Another  kind  of  "blacklist"  is  that  which  em- 
ployers who  hire  large  numbers  of  servants  circulate  either  among 
all  their  servants  indiscriminately,  or  among  such  superior  employees 
as  are  invested  with  authority  to  engage  and  discharge  subordinate 
servants.  The  right  to  publish  such  a  document  has  so  far  been  test- 
ed only  in  actions  for  libel,  and  it  has  uniformly  been  held  that  the 
privilege  of  the  occasion  is  prima  facie  an  effectual  bar  to  a  claim  for 
■damages  based  on  this  ground.^    Whether  the  servant  can  recover  in 


business,  but  with  the  intention  of  pre- 
venting its  discharged  employees  from 
obtaining  other  employment,  and  if  their 
enforcement  would  have  that  eflfect, — 
then,  that  their  adoption  would  be  un- 
justifiable and  in  law  malicious.  This 
statement,  imposes  on  the  employer  a 
much  less  sweeping  liability  than  that 
to  which  he  would  be  subjected  under 
the  doctrine  originally  enunciated. 

6  Boyer  v.  Western  U.  Teleg.  Co. 
(1903)  124  Fed.  246,  after  expressing 
its  opinion  that  it  was  not  unlawful 
to  discharge  the  employees  because  they 
belonged  to  the  union  specified,  the  court 
proceeded  thus :  "Suppose  a  man  should 
file  a  bill  alleging  that  he  belonged  to 
the  Honorable  and  Ancient  Order  of 
Freemasons,  or  to  the  Presbyterian 
church,  or  to  the  Grand  Army  of  the 
Republic;  that  his  employer  had  dis- 
charged him  solely  on  that  account; 
that  he  had  discharged  others  of  his 
employees,  and  intended  to  discharge  all 
of  them  for  the  same  reason ;  that  he 
kept  a  book  which  contained  all  the 
names  of  such  discharged  persons,  and 
set  opposite  the  name  of  each  discharged 
person  the  fact  that  he  had  been  dis- 
charged solely  on  the  ground  that  he 
belonged  to  such  organization;  and  that 
he  had  given  such  information  to  others, 
who  refused  to  employ  such  persons  on 
that  account.  Is  it  possible  a  court  of 
equity  could  grant  relief?  If  so,  pray 
on  what  ground?  And  yet  that  is  a 
perfectly  parallel  case  to  this  as  made 
by  the  bill."  The  court  accordingly  re- 
fused to  interfere,  although  the  em- 
ployers who  had  seen  the  entries  in  the 
■fcook  had  refused  to  hire  the  discharged 
servants. 

1  In  Hunt  V.  Great  Northern  R.  Go. 
11891]  2  Q.  B.  (C.  A.)  189,  it  appeared 


that,  after  the  plaintiff  had  been  dis- 
missed from  the  defendant  railway  com- 
pany's service  on  a  charge  of  gross 
neglect  of  duty,  the  railway  company 
published  his  name  in  a  printed  monthly 
circular  addressed  to  all  its  servants, 
stating  the  fact  that  plaintiff  had  been 
dismissed  and  the  reason  therefor.  The 
communication  was  unanimously  held  to 
be  a  privileged  one.  "Can  anyone,"  said 
Lord  Esher,  M.  R.,  "doubt  that  a  rail- 
way company,  if  they  are  of  opinion 
that  some  of  their  servants  have  been 
doing  things  which,  if  they  were  done 
by  their  other  servants,  would  seriously 
damage  their  business,  have  an  interest 
in  stating  this  to  their  servants?  And 
how  can  it  be  said  that  the  servants  to 
whom  that  statement  is  made  have  no 
interest  in  hearing  that  certain  things 
are  being  treated  by  the  company  as 
misconduct,  and  that,  if  any  of  them 
should  be  guilty  of  such  misconduct,  the 
consequence  would  be  dismissal  from  the 
company's  service?  I  cannot  imagine 
a  case  in  which  the  reciprocal  interest 
could  be  more  clear."  It  was  argued 
that  the  plaintiff's  name  need  not  have 
been  mentioned  by  the  defendants,  and 
that  the  privilege  of  the  occasion  was 
lost  because  his  name  was  mentioned. 
This  contention  was  rejected.  "It  might 
possibly  be,"  said  Lopes,  L.  J.,  "that 
the  mentioning  of  his  name  could  be 
suggested  as  evidence  of  malice  on  the 
part  of  the  defendants, — not  that  I  think 
the  suggestion  could  be  maintained  for 
one  moment.  But,  at  any  rate,  it  could 
only  be  used  as  evidence  to  show  that 
the  defendants  had  abused  the  occasion, 
not  that  the  occasion  did  not  exist." 

In  Hehner  v.  Great  Northern  R.  Co. 
(1899)  78  Minn.  289,  79  Am.  St.  Rep. 
387,  80  N.  W.  1128,  the  record  of  the 
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any  given  instance  on  the  ground  of  express  malice  is  a  question  to  be 
determined  with  reference  to  considerations  similar  to  those  which 
are  controlling  in  all  actions  for  defamation.* 


reasons  for  a  railway  servant's  discharge 
was  made  in  one  of  the  books  of  the 
corporation,  kept  for  its  own  informa- 
tion, and  the  only  publication  com- 
plained of  occurred  when  the  record  was 
communicated  by  one  of  the  clerks  em- 
ployed by  defendant  in  the  office  of  the 
telegraph  superintendent  to  another 
•Clerk;  both  of  these  persons  being  in- 
terested, and  both  acting  strictly  within 
the  line  of  duty,  as  being  engaged  in 
procuring  the  Information  necessary  to 
enable  them  to  fill  out  the  card  which 
was  to  be  delivered  to  him  the  plaintiff. 
It  was  held  that  there  was  no  undue 
public  dissemination  of  the  contents  of 
the  book;  and  that  there  was  nothing 
in  the  evidence  which  indicated  that  care 
was  not  taken  to  confine  the  informa- 
tion to  persons  who  were  directly  inter- 
ested, and  whose  duty  it  was  to  know 
the  reason  for  plaintiff's  dismissal  from 
defendant's  service. 

Where  a  notice  to  the  effect  that  a 
railway  servant  has  been  discharged  for 
insubordination  is  posted  in  various 
rooms  set  apart  for  his  fellow  servants, 
but  sometimes  visited  without  authority 
by  members  of  the  public,  the  communi- 
cation is  privileged.  M'Dondld  v.  Board 
of  V/orlcs    (1874)    5  Austr.  J.  Rep.  34. 

In  Missouri  P.  R.  Co.  v.  Richmond 
(1889)  73  Tex.  568,  4  L.R.A.  280,  15 
Am.  St.  Rep.  794,  11  S.  W.  555,  it  was 
held  that,  in  the  absence  of  actual 
malice,  an  action  for  libel  would  not  lie 
against  a  railway  company  for  the  cir- 
culation of  a  "blacklist"  among  the 
superior  officials  who  employed  men 
upon  its  own  line.  The  court  said: 
"Looking  to  the  public  interests  involved 
in  the  safe  operation  of  railways  as  well 
as  the  interests  of  their  owners,  it  seems 
to  us  that  one  having  reasonable  ground 
to  believe  that  a  person  seeking  im- 
portant position  in  that  service  was  in- 
competent, careless,  or  otherwise  unfit 
would  be  under  such  obligation  to  com- 
municate his  Knowledge  or  belief  to  all 
persons  likely  to  employ  such  unsuit- 
able person  in  that  business  as  would 
make  the  publication  privileged  if  made 
in  good  faith." 

See  also  the  next  note. 

2  In   Tench  v.   Great  Western  R.  Go. 
<1873)    33  U.  C.  Q.  B.    (C.  A.)    8,  re- 


versing (1872)  32  U.  C.  Q.  B.  452,  it 
was  held  by  six  out  of  nine  judges  that 
the  evidence  showed  a  reasonable  mode 
of  publication,  and  no  excess  such  as 
to  take  away  the  privilege  or  show  mal- 
ice. Draper,  C.  J.,  one  of  those  who 
took  this  view,  argued  thus:  "The 
station  master's  offices  or  the  booking 
offices  in  the  cases  pointed  out,  appear 
to  me  proper  places  for  the  notice  to 
reach  those  to  whom  it  was  addressed, 
and  the  caution  which  MoGrath  was 
directed  to  give  the  employees  in  regard 
to  these  placards,  shows  a  careful  in- 
tent to  do  no  more  than  was  necessary 
to  convey  the  information  to  those  who 
ought  to  receive  it.  McGrath  swears 
he  did  what  he  was  ordered  and  no  more. 
I  think  there  was  no  evidence  of  ex- 
press malice  to  be  submitted  to  the 
jury."  Spragge,  C,  one  of  the  dissent- 
ing judges,  expressed  the  opinion  that, 
in  the  circulation  of  the  paper  in  ques- 
tion, much  more  was  done  than  was 
sufficient  to  answer  all  the  legitimate 
purposes  of  the  occasion:  "It  was  post- 
ed up,  and  kept  posted  up  in  some  places 
for  weeks,  and  in  others  for  months, 
in  offices  of  the  company  called  private, 
but  to  which  others  than  servants  of 
the  company  obtained  access,  and  there 
saw  and  read  it,  and  in  some  of  those 
offices  in  a  conspicuous  place,  where  it 
could  be  seen  and  read  from  the  wicket 
at  which  the  public  purchased  their 
tickets."  Richards,  C.  J.,  also  con- 
sidered that  "the  putting  up  of  this 
notice  in  the  offices  of  the  company  in 
such  places  as  they  could  be  seen  by 
others  than  employees,  without  its  be- 
ing shown  there  was  any  paramount 
necessity  therefor,  and  for  the  pasting 
it  in  the  books  of  certain  officers  of  the 
company,  this  was  .  .  .  independent 
evidence  of  malice,  to  go  to  the  jury." 
In  Bacon  v.  Michigan  G.  R.  Go. 
(1887)  66  Mich.  166,  33  N.  W.  181,  the 
plaintiff,  a  carpenter  employed  by  the 
defendant  company,  when  he  was  leav- 
ing a  train  in  a  hurry,  upon  its  arrival 
at  the  place  where  he  lived,  picked  up 
by  mistake  a  coat  which  was  not  his, 
leaving  his  own  behind,  and  carried  it 
with  his  tools  to  the  company's  shop, 
where  he  threw  it  across  a  bench.  A 
few  days  later  he  was  discharged  for  no 
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2031.  Statutes  with  regard  to  blacklisting. — The  present  writer  has 
no  hesitation  in  expressing  the  opinion  that  the  broader  consider- 
ations of  public  policy  point  very  decidedly  to  the  conclusion  that 
"blacklisting"  should  be  greatly  restricted,  if  not  entirely  prohibited, 
by  legislation,  in  so  far  as  the  practice  takes  the  form  of  an  exchange- 
of  circulars  or  notices  between  different  employers.  There  is  no  doubt 
considerable  difficulty  in  framing  provisions  which  will  afford  ade- 


assigned  cause.  In  a  subsequent  issue 
of  a  "discharge  list,"  sent  out  at  inter- 
vals to  all  the  agents  of  the  company 
who  were  authorized  to  hire  employees, 
his  name  was  inserted  with  a  memoran- 
dum to  the  effect  that  he  had  been  dis- 
charged for  stealing.  Held,  that  there 
was  evidence  which  would  have  justified 
the  jury  in  finding  that  defendant  was 
actuated  by  malice  in  fact,  and  that  it 
was  error  to  take  the  case  from  them. 

In  a  certain  issue  of  a  "discharge 
list,"  circulated  among  all  the  agents 
of  a  railway  company  who  had  charge 
of  the  employment  of  its  servants,  it 
was  stated  that  the  plaintiff  had  been 
discharged  for  incompetency.  In  spite 
of  his  having  drawn  attention  of  the 
defendant's  train  master  to  the  mistake, 
and  obtained  a  written  statement  that 
he  had  not  been  discharged  on  this 
ground,  the  list  was  again  issued  with- 
out any  correction,  the  result  being  that 
he  was  discharged  several  times  upon 
different  lines  of  railway  operated  by 
the  company.  Held,  that  the  reissuance 
of  the  list  (compare  §  2025,  d,  ante) 
after  the  train  master  had  notice  of  the 
falsity  of  the  statement  with  regard  to 
the  plaintiff  was  a  circumstance  which 
justified  the  inference  of  malice.  Mis- 
souri P.  R.  Co.  V.  Behee  (1893)  2  Tex. 
Civ.  App.  107,  21  S.  W.  384.  On  a 
previous  appeal  of  this  case  (1888)  71 
Tex.  424,  9  S.  W.  449,  the  ground  upon 
which  the  judgment  of  the  lower  court 
had  been  set  aside  was  that  certain 
evidence  had  been  improperly  excluded. 

Where  an  order  discharging  an  em- 
ployee of  a  railway  company  was  cir- 
culated among  his  fellow  employees, 
with  the  statement  that  he  had  been 
dismissed  for  intimating  that  an  officer 
of  the  company  had  used  insulting  lan- 
guage in  speaking  of  another  ofBcer,  and 
that  such  intimation  was  untrue,  it  was 
held  that  the  language  used  was  not  so 
violent  or  disproportioned  to  the  oc- 
casion   (see  §  2027,  ante)    as  to  raise 


an  inference  of  malice.  Brown  v.  Nor- 
folk &  TF.  R.  Go.  (1902)  100  Va.  619, 
60  L.R.A.  472,  42  S.  E.  664. 

In  Missowri  P.  R.  Co.  v.  Richmond 
(1889)  73  Tex.  568,  4  L.R.A.  280,  15 
Am.  St.  Rep.  794,  11  S.  W.  555,  a  rail- 
way company  was  held  to  be  liable  for 
the  circulation  of  a  "blacklist"  by  am 
employee,  in  which  it  was  stated  that 
the  plaintiff,  a  conductor,  had  been  dis- 
missed for  carelessness. 

In  Buleook  v.  St.  Anne's  Master  Build- 
ers' Federation  (1902)  19  Times  L.  R. 
27,  it  appeared  that  plaintiff,  who  had 
been  locked  out  by  a  former  employer 
in  consequence  of  a  wage  reduction, 
and  who  had  subsequently  found  em- 
ployment elsewhere,  was  paid  off  and 
discharged  without  any  breach  of  con- 
tract on  the  part  of  his  employers,  as. 
a  consequence  of  the  action  of  the  de- 
fendants, a  federation  of  master  builders, 
who  had  participated  in  the  lockout, 
in  asking  a  society  with  which  both  the- 
defendant  society  and  the  local  associa- 
tion to  which  plaintiff's  employers  be- 
longed were  affiliated,  to  intervene  for 
the  purpose  of  inducing  them  to  dis- 
charge him.  One  of  the  rules  of  the 
federation  was  that  in  every  case  of  dis- 
pute no  member  should  employ  any 
workman  who  was  on  strike  or  locked' 
out  from  the  workshop  of  another  mem- 
ber. Another  rule  was  that  members, 
should  not  supply  material  or  labor  to 
any  person  who  by  his  action  was  ren- 
dering himself  obnoxious  to  the  federa- 
tion. Upon  this  state  of  fact  it  was 
held  that,  as  it  had  been  found  by  the 
trial  judge  that  there  was  no  evidence 
of  any  act  done  with  an  intention  to- 
injure  the  plaintiff,  and  that  there  was. 
no  evidence  of  anything  except  acts  by 
the  defendants  to  further  their  own  pur- 
poses, and  as  the  plaintiff's  employers, 
had  not  been  induced  to  do  any  illegal 
act,  the  trial  judge  correctly  held  that, 
there  was  no  evidence  of  any  actionable- 
wrong. 
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quate  protection  to  employees,  and  at  the  same  time  not  trench  unduly 
Tipon  the  privilege  of  communicating  information  regarding  their 
•character  to  persons  who  are  interested  in  ascertaining  the  truth. 
(See  §§  2021  et  seq.,  ante.)  But  it  is  apprehended  that  any  harm 
^hich  may  result  from  a  moderate  limitation  of  the  rights  of  employ- 
■ers  in  this  respect  will  be  slight  in  comparison  with  the  evil  conse- 
quences which  are  certain  to  follow  if  a  practice  so  essentially  repug- 
nant to  the  free  institutions  of  Anglo-Saxon  civilization  as  that  of 
systematic  "blacklisting"  is  allowed  to  remain  unregulated.  The  in- 
■evitable  effect  of  such  a  practice  must  be  the  subjection  of  a  constant- 
ly increasing  number  of  employees  to  disabilities  and  restrictions 
:scarcely  less  oppressive  than  those  to  which  servants  were  formerly 
-subjected  in  England  by  statutory  provisions  long  since  obsolete,*  and 
to  which  they  are  still  in  some  measure  subjected  by  the  laws  of  a 
portion  of  the  countries  of  Continental  Europe.  A  passport  system 
of  this  kind  has  always  been  found  to  be  productive  of  serious  evils, 
€ven  when  it  is  worked  by  public  officials ;  ^  and  it  must  be  much  more 
■dangerous  to  leave  in  the  hands  of  private  parties  so  formidable  an 
instrument  of  potential  tyranny,  capable  of  being  used,  and,  as  hu- 
man nature  is  constituted,  certain  to  be  used,  in  many  instances,  as 
a  means  of  gratifying  personal  animosity  or  class  hatred. 

These  considerations  go  far  to  justify  the  drastic  action  already 
taken  by  those  American  legislatures  who  have  enacted  statutes,  of 

1  In    5    Eliz.    chap.    4,    §    10,    it   was  "livret"   was   nothing   but   a   vexatious 

enacted   that   a   servant   in   any  of   the  measure,     gratuitously     inflicted     upon 

various  occupations  specified  should  be  honest    and    laborious    workmen,    since 

liable  to   imprisonment   if   he   departed  they  alone  conscientiously  fulfilled  the 

irom  the  city  or  parish  in  which  he  had  prescribed   formalities.      The  writer   of 

been    employed,    without    obtaining    an  the  article  states  that  the  operation  of 

official  testimonial  stating  that  he  was  the  laws  on  the  subject  had  virtually 

licensed  to  depart  from  his  master,  and  been  suspended  when  an  ordinance  sug- 

at    liberty    to    serve   elsewhere.      It    is  gesting   their    abolition   into    operation 

manifest  that,  if  the  practice  of  "black-  was  proposed  in  1869. 

listing"  is  left  unchecked,  the  employers  The  "Arbeitsbucher"  in  Germany  were 

-of  our  own  times  will  be  able,  by  private  books  prepared  by  the  police  authorities, 

•compacts,  to  place  large  bodies  of  em-  by  means  of  which  the  identity  of  the 

ployees  in  a  position  analogous  to  that  workmen  subjected  to  control  is  estab- 

■which  would  result  from  the  operation  lished,  and  which  contained  entries  by 

of  such  a  statute.  employers,   showing   the   nature   of   the 

2  In  France  the  "livrets"  which  work-  holder's  occupations,  and  the  duty  at 
men  were  obliged  to  carry  were,  in  prac-  which  each  of  the  engagements  began 
tice,  found  to  occasion  very  grave  abuses,  and  ended.  But  the  only  regulation  of 
their  effect,  in  times  of  combination  the  kind  which  now  exists  relates  to 
and  industrial  troubles,  being  to  brand  minors,  its  object  being  to  prevent 
certain  individuals  in  such  a  manner  breaches  of  contract  by  apprentices  and 
that  they  could  not  find  work  anywhere,  young  workpeople.  Brockhaus,  Con- 
In  the  Dictionnaire  Universel  of  La-  versations— Lexicon, 
rousse  the  opinion  is  expressed  that  the 
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which  the  general  purport  is,  that  any  corporation  or  individual  who 
"blacklists"  an  employee,  with  the  intent  of  preventing  him  from  ob- 
taining employment  from  any  other  person,  is  guilty  of  a  penal  of- 
fense.* One  of  these  enactments,  viz.,  that  of  Minnesota,  has  been 
pronounced  constitutional.* 

Two  others,  viz.,  those  of  Georgia  and  Indiana,  have  been  declared 
invalid.^ 

Some  of  these  statutes  not  only  forbid  "blacklisting,"  but  declare  it 
to  be  unlawful  for  two  or  more  employers  to  combine  or  confer  to- 
gether for  the  purpose  of  preventing  any  person  from  procuring  em- 
ployment. In  Minnesota  it  has  been  held  that  a  person  who  is  preju- 
diced by  a  breach  of  such  a  provision  may  recover  damages  against, 
the  employer  who  violated  it.  He  does  not,  however,  establish  a  right 
to  recover  on  the  ground  of  such  violation  by  merely  proving  that  the 
defendant's  interference  resulted  in  his  loss  of  employment.  "Condi- 
tions might  exist  between  two  employers  that  an  interference  to  pre- 
vent the  employment  of  a  particular  person  would  be  perfectly  justifi- 


3  Alabama  Laws  1895,  chap.  321. 

Colorado. — 1  Mills's  Anno.  Stat.  p. 
487,   chap.   15    (Laws   1897,   chap.   31). 

Connecticut. — Laws   1897,   chap.    184. 

Florida. — Laws    1893,   chap.    93. 

Georgia.— Code  of  1895,  §  1873 ;  Laws 
1891,  p.  183. 

Indiana. — Horner's  Anno.  Stat.  (1901) 
§  5206p;   §  5206q,  2. 

Iowa.— Code  of  1897,  §§  5027,  5028 
(Laws  1888,  chap.  57). 

Kansas. — Bossier's  Gen.  Stat.  (1901) 
(Laws  1897,  §§  2421-2423). 

Minnesota. — Laws  1895,  chap.  174,  re- 
enacted  in  virtually  the  same  form.  Rev. 
Laws  1905,  §  5097. 

Missouri.— B.e\.  Stat.  1899,  §  2166 
(Laws   1891,   p.   122). 

Jlifojiiona.— Political  Code  (1895)  §§ 
3390,  3391;  Penal  Code  (1895)  §  656; 
Code  1907,  §  1756   (Laws  1891,  p.  257). 

Nevada. — Laws    1895,    chap.   75. 

North  Dakota.— Rev.  Code  1899,  § 
7042. 

Oklahoma. — ^Laws  1897,  chap.  13,  art. 
4. 

Texas. — Laws  1907,  p.  142. 

Utah. — ^Laws  1896,  chap.  6. 

VirgiiUa. — ^Hurst's  Code  1898,  § 
3845b;  Code  1904,  §  3657d;  (Acts  1891- 
92,  chap.  622). 

Washington. — Laws    1899,    chap.    23. 

Wisconsin. — ^Rev.  Stat.  1898,  §  4466b 
(Acts  1895,  chap.  240). 


By  the  statutes  of  Georgia,  Indiana, 
Montana,  Virginia,  Wisconsin,  and  Iowa, 
it  is  expressly  provided  that  they  shall 
not  be  construed  as  prohibiting  the  em- 
ployer from  furnishing,  when  requested 
by  a  discharged  employee  to  do  so,  a 
truthful  statement  of  the  causes  for  hia 
discharge. 

A  similar  proviso  has  been  introduced 
into  the  most  recent  Colorado  enact- 
ment. Laws  1905,  chap.  79. 

By  Kentucky  Stat.  1903,  §  2739a,  2, 
employers  are  forbidden  to  blacklist  em- 
ployees for  failing  to  purchase  food, 
etc.,  at  a  particular  place  designated 
by  the  employers. 

estate  V.  Justus  (1902)  85  Minn. 
279,  56  L.R.A.  757,  89  Am.  St.  Rep. 
550,  88  N.  W.  759;  Joyce  v.  Great  Nor- 
thern R.  Co.  (1907)  100  Minn.  225,  8 
L.R.A.(N.S.)  756,  110  N.  W.  975.  See 
the  concluding  chapter  of  this  treatise. 

^Wallace  v.  Georgia,  C.  &  N.  li.  Co. 
(1893)  94  Ga.  732,  22  S.  E.  579;  Wa- 
Jmsh  R.  Co.  V.  Young  (1904)  162  Ind. 
102,  4  L.R.A.(N.S.)  1091,  69  N.  E. 
1003,  1004. 

The  ratio  decidendi  in  the  latter  case 
was  merely  the  technical  point  that  the 
enactment  was  made  applicable  to  a 
class  of  employees  not  embraced  in  the 
title.  For  a  full  discussion  of  the  con- 
stitutionality of  these  statutes  see  the 
concluding  chapter  of  this  treatise. 
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able.  To  constitute  an  actionable  wrong  under  the  statute,  therefore, 
it  should  appear  that  the  interfering  employer  was  actuated  by  malice 
or  an  evil  intent  toward  the  person  interfered  with  ...  not  ex- 
press malice,  but  such  as  the  law  implies  in  such  cases  from  the  fact 
that  the  act  complained  of  was  unlawful."  ^ 


6  Joyce    V.     Great    Ncyrthern    B.    Co. 
(1907)    100  Minn.  225,  8  L.R.A.(N.S.) 
786,  110  N.  W.  975.    There  plaintiff  iiad 
been  in  the  employ  of  the  Union  Depot 
Company   at   St.   Paul,   as   a  track   re- 
pairer.    He  was  injured  while  engaged 
in  the  discharge  of  his  duties,  by  being 
struck  by  a  switch  engine  of  defendant, 
then  being  operated  in  the  depot  com- 
pany's yards.     On   recovering  from  his 
injury  he  sought  re-employment  of  the 
depot  company.     Defendant   interfered, 
and  by  its  act  induced  the  depot  com- 
pany to  refuse  him  further  employment, 
except  upon  the  condition  that  he  release 
defendant  from  all  claim  for  damages  on 
account  of  his  injury.     He  declined  to 
release  his  claim,  and  the   depot   com- 
pany, in  consequence  of  the  interference 
of  defendant  and  plaintiff's  refusal  to 
release,  refused  to  re-employ  him.    Held, 
that  the  act  of  defendant,  on  the  evi- 
dence disclosed,  was  a  violation  of  the 
statute,  and  constituted,  unexplained  by 
matters   in   justification,   an   actionable 
tort,    and    that    the    question    whether 
there  were  any  such  matters  should  have 
been  submitted  to  the  jury.     The  court 
observed:     "The  trial  court,  as  already 
noted,  held  that  defendant  had  such  an 
interest   in   the   conduct   of   the   affairs 
of  the  depot  company  as  to  justify  it 
legally  in  requesting  that  company  to 
refuse    plaintiff    re-employment,    unless 
he  would  release  his  right  to  damages 
for  the  injury  referred  to.     It  may  be 
conceded  that  the  railway   company   is 
vitally  interested  in  the  management  of 
the  depot  and  depot  yards,  and  that  it 
may  properly  interfere  and  insist  that 
no  incompetent  or  unworthy  persons  be 
employed  therein;  and,  if  such  was  the 
foundation  of  its  conduct  here  in  ques- 
tion,  no   liability   exists.     But  we   are 
unable  to  concur  in  the  view  that,  upon 
the  facts  now  before  the  court,  its  con- 
duct was  justified  as  a  matter  of  law. 
To  justify  an  act  of  interference  of  this 
sort,  it  must  be  founded  upon  some  law- 
ful  object.      Walker  v.    CrorUn    (1871) 
107  Mass.  555.     This  does  not  appear. 
There  is  no  suggestion  in  the  record  that 
plaintiff  was  incompetent  for  the  duties 


assigned  him,  nor  that  his  employment, 
would  be  detrimental  to  the  railway 
company  in  the  operation  of  its  trains 
in  the  depot  yards.  The  only  reason, 
so  far  as  the  evidence  discloses,  for  the 
interference  of  the  company  in  prevent- 
ing his  employment,  was  to  induce  or 
coerce  him  into  releasing  his  right  to- 
damages.  He  had  made  no  claim  for 
damages  at  this  time.  The  company  as- 
sumed, probably  rightfully,  that  one 
would  be  made,  and  it  sought  in  this 
manner  to  relieve  itself  therefrom.  Tliis^ 
standing  alone,  was  a  wrongful  object, 
within  the  contemplation  of  law,  and 
insufficient  as  a  justification.  But  it. 
is  further  contended  that  plaintiff's  in- 
juries were  the  result  of  his  own  negli- 
gence, that  his  claim  against  the  rail- 
way company  was  without  merit,  and 
its  assertion  justified  the  company  in 
objecting  to  his  further  retention  by  the 
depot  company.  In  considering  this 
feature  of  the  justification,  too  much 
stress  should  not  be  laid  upon  the  fact 
that  plaintiff  had,  at  the  time  of  the 
interference  complained  of,  made  no 
claim  for  damages.  It  may  fairly  be- 
said  that  the  company  was  justified  in 
assuming  that  a  claim  would  be  made,, 
and  plaintiff's  refusal  to  release  it  shows 
that  he  intended  to  demand  redress  for 
his  injury.  If  defendant's  position  in 
this  respect  be  sustained  by  a  fair  view 
of  the  evidence, — a  question  for  the 
jury, — and  it  be  found  that  plaintiff's 
claim  for  damages  was  wholly  without 
merit,  or,  if  the  circumstances  surround- 
ing the  accident  be  such  as  to  justify 
the  belief  on  the  part  of  the  company 
that  it  was  without  merit,  and  was- 
about  to  be  wrongfully  asserted  against 
it,  such  facts  would  fully  justify  it  in 
interfering  to  prevent  plaintiff's  further 
retention  as  an  employee  of  the  depot 
company.  Its  relations  with  that  com- 
pany are  of  such  a  nature  as  to  justify 
it  in  opposing  the  employment  of  per- 
sons who,  when  injured  by  their  own- 
fault,  assert  meritless  claims  for  dam- 
ages and  involve  the  company  in  litiga- 
tion." 
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Statutes  of  this  kind  are  intended  to  prevent  the  wilful  and  ma- 
licious attempts  by  one  person  to  prevent  another  from  obtaining  em- 
ployment of  any  kind,  and  have  no  reference  to  the  right  of  a  person 
to  object  to  the  employment  of  another  v^here  the  other  is  required 
to  use  the  objector's  property.' 

(Jnder  the  Texas  statute  providing  that  where  a  corporation  dis- 
■charges  an  employee  it  must,  under  penalty,  furnish  the  employee 
upon  his  written  demand  a  true  statement  of  the  cause  of  the  dis- 
charge, the  corporation  need  not  enter  into  a  full  history  of  all  the 
circumstances  attending  the  discharge.' 

D.  Liability  in  othee  cases. 

2032.  Defacement  of  written  characters  or  licenses. — Where  a  cer- 
tificate of  character  given  to  a  servant  by  a  former  employer  is 
touched  in  terms  which  show  that  it  is  intended  to  be  used  as  a  gen- 
-eral  testimonial  on  any  future  occasions  when  such  a  voucher  may  be 
required,  the  servant  is  entitled  to  recover  substantial  damages 
against  a  subsequent  employer  who  maliciously  defaces  the  document 
by  writing  on  it  a  disparaging  statement,  although,  by  reason  of  its 
not  having  been  published,  that  statement  may  not  serve  as  the  basis 
•of  an  action  for  libel.' 

1 0'Brien   v.    Western    V.    Teleg.    Co.  case,  where  there  is  no  claim  of  wilful 

(1911)    62    Wash.    598,    114   Pac.    441,  bad  faith,   or   fraudulent   and  covinous 

■which  was  an  action  against  a  telegraph  purpose  to  deliberately  state  an  untrue 

■company   for   causing  the  discharge   of  reason  for  the  discharge,  but  where  the 

one  who  was  employed  as  a  telegraph  reason  given  was,  from  the  standpoint 

operator  in  a  newspaper  office  to  operate  of   the   railway   company,   wholly   true, 

a  wire  leased  from  the  company  under  we  cannot  consent  to  a  judgment  against 

a    contract    providing    that    operators  such   employer,   acting   in   good  faith." 

should  be  satisfactory  to  the  telegraph  To  the  same  effect,  8t.  Louis,  8.  F.  & 

company.  T.  R.  Co.  v.  Inman  (1911)  —  Tex.  Civ. 

8  In  St.  Louis  Southwestern  R.  Co.  v.  App.  — ,  137  S.  W.  1153. 
Biccon    (1911)    —  Tex.  — ,   137   S.  W.        ^Wennhakv.   Morgan    (1888)    L.   R. 

343,  it  was  held  that  a  railroad  com-  20  Q.  B.  Div.  635,  Huddleston,  B.,  said: 

pany,  in  giving  out  a  statement  that  an  "There  is  a,  material  distinction  between 

■employee   had   been   discharged   for   in-  the  letters  ordinarily  written  in  answer 

subordination,   was   not   bound   to   give  to  an  inquiry  as  to  a  servant's  charac- 

a    complete   history   of   the    case,    even  ter — which  would  probahly  be  the  prop- 

"though  others  might  feel  that  the  brake-  erty  of  the  master  proposing  to  engage 

man    was    justified    in    disobeying    the  the  servant — and  a  general  testimonial 

orders,  where  it  was  delivered  only  to  of   good   character,   which   is,   I   should 

the  employee  himself.     The  court  said:  think,  intended  to  be  used  as  a  voucher 

"It  is  not  a  case  where  one  falsely  pub-  on  future  occasions.    .    .    .    There  might 

lishes  of  another  a  charge  which  is  un-  well  have  been  a.  question  for  the  jury 

true  or  injurious.     The  statement  was  whether,  under  the   circumstances,   the 

made  to  the  employee  alone,  and  thus  handing  over  of  the  testimonial  was  a 

made,  under  penalty  for  refusal,  in  re-  deposit,  or  a  parting  with  the  property 

sponse  to  a  written  demand.     In  such  so  as  to  vest  it  in  the  defendants.     If 
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In  cases  where  a  statute  by  which  it  is  enacted  that  a  person  en- 
gaged as  an  employee  in  a  particular  business  shall  take  out  a  license 
provides  that  certain  entries  regarding  him  shall  be  indorsed  upon 
his  license  when  he  leaves  his  employment,  he  is  entitled  to  maintain 
an  action  if  such  an  entry  is  made  by  an  improper  person  or  in  an  im- 
proper manner.^ 


tlie  jury  found  that  it  was  merely  a 
deposit,  the  illustration  given  in  argu- 
ment of  lianding  over  a  diploma  on  an 
application  for  a  situation  would  ap- 
ply." It  was  also  held  that  the  trial 
judge  had  wrongly  taken  upon  himself 
to  decide  the  amount  of  damages. 

This  decision  seems  to  be  essentially 
inconsistent  with  the  language  used  by 
Lord  Abinger  in  Taylor  v.  Rowan 
(1835)  1  Moody  &  R.  490,  7  Car.  &  P. 
70.  There  A.,  before  he  entered  the 
police  force,  sent  a  certificate  of  his 
good  character,  signed  by  the  Colonel 
of  his  regiment,  to  the  commissioners 
of  police.  On  his  dismissal  from  that 
force,  the  certificate  Was  returned  to 
the  plaintiff,  inclosed  in  a  letter  signed 
by  the  defendant,  the  certificate  being 
stamped  with  the  words,  "Dismissed  the 
police  service."  Held,  that  for  stamping 
these  words,  trespass  was  not  the  proper 
form  of  action,  the  injury  having  been 
done  to  a  chattel  not  in  the  possession 
of  the  plaintiff,  and  also  that  this  was 
not  evidence  to  go  to  the  jury  that  it 
was  done  by  the  defendant,  or  by  his 
order.  In  his  charge  to  the  jury.  Lord 
Abinger  said:  "I  should  say  that  the 
only  value  of  this  certificate  is  to  give 
prima  facie  evidence  of  the  character 
of  the  plaintiff.  And  suppose  a  fact 
to  occur  afterwards  which  affected  his 
character,  I  should  say  that  any  honest 
man  who  knew  it,  and  made  a  remark 
of  it  on  the  certificate,  would  be  doing 
no  wrong.  Suppose  that  a  servant  who 
brought  a  written  character  was  taken 
into  service,  and  afterwards  behaved  ill. 
Now,  if  the  master  returned  the  servant 
the  character,  could  it  be  considered 
that  he  did  wrong  if  he  wrote  vipon  it 
that  the  person  to  whose  character  it 
related  had  afterwards  been  in  his  serv- 
ice, and  was  dismissed  for  ill  behaviour? 
I  think  the  commissioners  of  police  act 
meritoriously  in  stating  that  men  are 
dismissed  from  the  police  force."  When 
this  passage  was  quoted  by  counsel  in 
the  subsequent  case  of  Roflers  v.  Mac- 
namaira  (1853)  14  C.  B.  27  (see  note 
M.  &  R.  Vol.  v.— 395. 


2,  infra),  Jervis,  Ch.  J.,  remarked  (p. 
37)  :  "It  would  be  morally  right,  per- 
haps, and  yet  actionable.'' 

In  Glynn  v.  Dillon  (1859)  8  Ir.  C. 
L.  Rep.  Lxxi.,  appx.,  where  the  action 
was  for  the  defacement  of  a  written 
certificate  of  character  by  writing  on 
it  words  which  were  susceptible  of  a 
construction  injurious  to  the  plaintiff, 
only  a  technical  point  of  pleading  was 
decided. 

8  A  declaration  stated  that  the  plain- 
tiff had  duly  obtained  a  license  to  act 
as  a  conductor  of  metropolitan  stage 
carriages,  under  13  &  14  Vict.  chap. 
7;  that  the  defendant,  a  proprietor  of 
a  metropolitan  stage  carriage,  employed 
him  to  act  as  a  conductor;  that  the 
plaintiff,  on  entering  on  such  employ- 
ment, delivered  his  license  to  the  de- 
fendant, under  the  provisions  of  the  act 
(6  &  7  Vict.  chap.  86,  §  8),  to  be  re- 
tained by  him  whilst  the  plaintiff  re- 
mained in  his  service;  that  the  defend- 
ant wrongfully  and  maliciously  wrote 
in  ink  on  the  license,  before  he  rede- 
livered the  same  to  the  plaintiff  on  his 
quitting  such  service,  the  words  "dis- 
charged for  being  Is.  4d.  short.  A.  M.," 
to  signify  that  the  plaintiff  had  been 
dismissed  as  being  dishonest;  and  that, 
by  reason  thereof,  the  license  became 
defaced,  damaged,  and  useless  to  the 
plaintiff,  and  he  had  been  prevented 
from  obtaining  employment  under  it. 
Held,  that  the  declaration  disclosed  a 
sufficient  cause  of  action.  Rorjers  v. 
Macnamara    (1853)    14  C.  B.  27. 

The  defendant  pleaded  that  the  plain- 
tiff, whilst  in  his  employ  as  such  con- 
ductor, received  on  his  account  the  sum 
of  12s.'  3d. ;  and  that,  in  breach  of  his 
duty,  and  intending  to  defraud  the  de- 
fendant, the  plaintiff  accounted  to  him 
for  10s.  lid.  only,  and  thereby  defrauded 
him  of  Is.  4d. ;  and  that  the  defendant 
wrote  on  the  license  the  words  com- 
plained of,  to  signify  that  the  plaintiff 
had  been  dismissed  for  dishonesty,  as 
it  was  lawful  for  him  to  do.  Held,  that 
the   plea   disclosed   no   justification   for 
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2033.  Liability  for  giving  or  procuring  a  false  character. — a.  Civil 
liability. — The  effect  of  the  authorities  seems  to  be  that,  where  A,  by 
making  statements  or  by  suppressing  facts  regarding  X,  induces  B  to 
employ  X  as  an  agent,  A  is  liable  for  such  damages  as  B  may  sustain 
through  the  misconduct  of  X,  although  A  had  no  intention  of  injur- 
ing B,  or  of  benefiting  himself.^ 

the  act  complained  of.  "It  is  admitted,"  justly  wrote  in  ink  upon  the  license 
said  Jervis,  Ch.  J.,  "that  the  plea  can  certain  words  purporting,  and  then  be- 
only  be  a  good  one  if  the  declaration  can  ing  intended  by  the  defendant,  to  give 
be  treated  as  containing  a  simple  com-  a  character  of  the  plaintiff  as  an  unfit 
plaint  of  libel,  to  which  the  plea  is  and  improper  person  to  act  as  a  driver 
pleaded  as  a  justification.  That,  how-  of  hackney  carriages;  that  is  to  say, 
ever,  is  not  the  essence  of  the  plaintiff's  etc.,  etc. ;  by  reason  whereof  the  license 
complaint.  The  complaint  is  that,  the  became  defaced  and  wholly  useless  to 
plaintiff  having  an  interest  in  the  li-  the  plaintiff,  and  the  plaintiff  was  there- 
cense,  the  defendant,  whilst  it  remained  by  hindered  and  prevented  from  obtain- 
in  his  possession,  pursuant  to  the  pro-  ing  employment  as  a  driver,  etc.  Held, 
visions  of  the  statute,  by  writing  there-  on  motion  in  arrest  of  judgment,  that 
on  defaced  it,  and  rendered  it  of  no  the  action  was  maintainable;  that  case 
value  to  the  plaintiff.  Now,  unless  the  was  the  proper  form;  and  that  the  dec- 
act  charged  can  be  said  to  be  justified  laration  was  suflncient,"  as  it  was  not 
by  some  moral  duty  in  the  defendant,  necessary  to  aver  that  the  act  was  done 
— which  can  hardly  be  seriously  con-  maliciously.  Eurrell  v.  Ellis  (1845)  2 
tended, — the  action  is  clearly  maintain-  C.  B.  295. 

able.  The  24th  section  of  the  6  &  7  By  §  8  of  the  same  act,  every  pro- 
Vict.  chap.  86,  entitles  the  master  to  prietor  of  a  hackney  carriage  employ- 
retain  possession  of  the  license  for  ing  the  driver  named  in  the  license  is 
twenty-four  hours  after  the  driver  or  to  enter  upon  the  license  the  days  on 
conductor  has  ceased  to  be  in  his  serv-  which  the  driver  entered  and  quitted 
ice,  in  order  to  enable  him  to  make  any  his  service,  respectively.  The  foreman 
complaint  he  may  have  to  make  against  of  a  cab  proprietor,  in  making  the  en- 
him.  Under  no  circumstances  can  the  tries  required  by  the  above  section,  in- 
employer  be  justified  in  taking  upon  serted  in  the  license  one  date  of  enter- 
himself  to  adjudicate  on  his  own  com-  ing  the  proprietor's  service  and  two 
plaint,  by  writing  on  the  license  that  dates  of  quitting  it,  and  signed  his  name 
which  the  act  of  Parliament  authorizes  at  the  end  of  the  entry.  The  effect  of 
the  justice  alone  to  indorse.  I  think  these  entries  was  found  to  be  to  preju- 
the  declaration  is  good,  and  the  plea  dice  the  driver  with  other  cab  pro- 
affords  no  answer."  Williams,  J.,  how-  prietors,  to  the  knowledge  of  the  forr- 
ever,  was  of  the  opinion  that  the  cir-  man  who  made  the  entries.  Held,  that 
cumstances  stated  in  the  plea  might  such  a  defacement  was  a  "matter  o) 
have  some  effect  on  the  amount  of  the  complaint"  between  a  proprietor  and  n 
damages  to  be  awarded.  driver,  within  §  22  of  the  act,  whic'' 
By  the  6  &  7  Vict.  chap.  86,  §  21,  the  a  magistrate  had  jurisdiction  to  hen' 
proprietor  of  a  hackney  carriage  is  re-  and  determine,  and  in  respect  to  whic'i 
quired  to  retain  in  his  possession  the  he  might  award  such  compensation  as 
license  of  every  driver,  etc.,  employed  might  seem  proper.  ISlorris  v.  Biroli 
by  him  while  such  driver,  etc.,  remains  [1895]  1  Q.  B.  639,  64  L.  J.  Mag.  Cas. 
in  his  service.  A  declaration  in  case  N.  S.  91,  15  Reports,  222,  72  L.  T.  N. 
stated  that  the  plaintiff  obtained  a  S.  491,  43  Week.  Rep.  271,  18  Cox,  C. 
driver's  license  under  the  act;  that  he  C.  123. 

was  employed  by  the  defendant,  a  pro-        ^  Foster   v.    Charles    (1830)    6    Bing. 

prietor  of  a  hackney  carriage,  and,  under  396,  7  Bing.  105.     Tindal,  Ch.  J.,  said; 

the  provisions  of  the  act,  delivered  the  "The  law  will  infer  an  improper  motive 

license   to    him;    and   that,   whilst   the  if    what    the    defendant    says    is    false 

license  remained  in  the  defendant's  pos-  within  his  own   knowledge,  and  is  the 

session,  the  latter  "wrongfully  and  un-  occasion   of    damage    to   the    plaintiff." 
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b.  Criminal  liabilHy. — A  person  who  utters  a  forged  testimonial 
as  to  his  character,  with  intent  to  deceive,  and  thereby  obtains  a  situ- 
ation, is  guilty  of  forgery  at  common  law.^  In  England  the  giving  or 
procuring  of  false  characters  has  also  been  made  the  subject  of  an  ex- 
press statute.^ 

2034.  Liability  of  recipient  to  giver  of  information  regarding  a 
servant. — Where  a  master  informed  a  discharged  servant  that  he  had 
been  discharged  in  consequence  of  the  receipt  of  certain  information 
communicated  by  a  former  master  of  his,  and  the  former  master  was 
])ronounced  not  liable  in  an  action  for  defamation  afterwards  brought 
by  the  servant,  it  was  held  that  he  could  not  recover  from  the  second 
master  the  extrajudicial  expenses  to  which  he  claimed  to  have  been 
put  in  connection  with  that  action,  although  his  letter  in  which  the  in- 
formation regarding  the  servant  had  been  imparted  had  been  marked 
"private  and  confidential."  ^ 

Bosanquet,  J.,  said:  "If  a  person  tells  a  false  character  of  a  man  to  the  plain- 
ei  falsehood,  the  natural  and  obvious  tiff,  who  was  thereby  induced  to  take 
consequence  of  which,  if  acted  on,  is  him  into  his  service.  The  servant  soon 
injury  to  another,  that  is  fraud  in  law."  after  robbed  his  master  of  property  to 
In  the  later  case  of  Wilkin  v.  Reed  a  great  amount,  and  was  hung.  It  was 
(1854)  15  C.  B.  192,  2  C.  L.  R.  796,  23  held  that  the  plaintiff  was  entitled  to 
L.  J.  C.  P.  N.  S.  193,  18  Jur.  1081,  2  recover  damages  from  the  defendant  to 
Week.  Rep.  556,  the  declaration  in  an  the  extent  of  his  loss, 
action  for  giving  a  false  character  of  In  Eraser's  Master  &  Servant,  it  is 
one  P.,  a  clerk,  alleged  that  the  defend-  stated  that  it  has  not  yet  been  decided 
ant  fraudulently  represented  to  the  in  Scotland  .that  a  person  who  sustains 
plaintiff  that  the  reason  why  he  had  injury  in  consequence  of  the  granting 
dismissed  P.  from  his  employ  was  the  of  a  false  character  to  a  servant  has 
decrease  in  his  business,  and  that  the  an  action  of  damages  against  the  gran- 
defendant  recommended  the  plaintiff  to  tor,  but  that  in  one  case  the  point  was 
try  P.,  and  knowingly  suppressed  and  taken  for  granted.  Anderson  v.  Wis- 
coneealed  from  the  plaintiff  the  fact  hart  (1818)  1  Murray,  429. 
that  P.  had  been  dismissed  from  his  H  Beg.  v.  Sharman  CiSSi)  6  Cox,  C.  C. 
employ  on  account  of  dishonesty.  The  312,  23  L.  J.  Mag.  Cas.  N.  S.  51,  Dears, 
only  points  actually  decided  were  that  C.  C.  285,  18  Jur.  157,  2  Week.  Rep. 
the'  plaintiff's  evidence  did  not  support  227;  Reg.  v.  Moah  (1858)  27  L.  J.  Mag. 
the  declaration,  and  that  he  was  not  Cas.  N.  S.  204,  Dears.  &  B.  C.  C.  550, 
entitled  to  amend  it  under  the  common  4  Jur.  N.  S.  464,  6  Week.  Rep.  470,  7 
law  procedure  act  of  1852.     But  Crow-  Cox,  C.  C.  503. 

der,  J.,  expressed  a  doubt  whether  the        3  32   Geo.   III.,  chap.  56,  amended  in 

fact   that   an   employer,  when  giving   a  some  unimportant  particulars  by  34  &. 

character  to  his  employee,  abstains  from  35  Vict.  chap.   116,  and  47  &  48  Vict, 

stating  that  he  had  been  guilty  of  dis-  chap.  43. 

honesty,  constitutes  a  cause  of  action  l  Mushets  v.  Mackenzie  (1899)  1  Sc. 
in  favor  of  a  person  who  takes  tlie  em-  Sess.  Cas.  5th  series,  756.  The  former 
ployee  into  his  service  on  the  strength  master  had  used  these  words  in  his 
of  the  character  so  given,  and  loses  a  letter:  "He  went  on  strike,  leaving  us 
certain  sum  of  money  by  his  miaap-  without  giving  sufficient  notice.  .  .  . 
propriations.  Tliis  di'ctunv  seems  to  be  It  is  unfair  to  us,  if  he  is  in  your  em- 
inconsistent  with  the  decision  just  cited,  ployment."  LTpon  receiving  this  letter, 
In  an  anonymous  case  cited  by  Mr.  B  dismissed  the  workman,  givin<r  as  a 
Christian  in  a  note  to  Bl.  Com.  vol.  I.  reason  the  breach  of  his  contract  with 
p.  432,   a  person  had  knowingly  given  A,  and  ultimately  communicated  to  him 
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the  contents  of  the  letter.  In  an  action 
for  defamation  brought  by  the  workman, 
A  was  found  not  to  be  liable,  and  was 
indemnified  by  the  payment  of  the  taxed 
costs.  He  then  brought  an  action 
against  B  to  recover  the  damages  caused 
by  the  latter's  breach  of  the  contract 
of  confidentiality,  or,  in  the  alternative, 
by  the  illegal  violation  of  his  proprie- 
tary rights  in  the  letter,  the  sum  claimed 
being  the  amount  of  the  extrajudicial 
expenses  to  which  he  claimed  to  have 
been  put,  over  and  above  the  costs  of 
the  workman's  action.  All  the  judges 
held  that  A  could  not  recover.  Lord 
Macdonald  put  his  decision  on  the 
ground  that  the  claim  was  based  upon 
the  theory  that  extrajudicial  expenses 
might  be  treated  as  damages  owed  to 
the  plaintiff  by  a  party  who,  by  his 
action,  had  indirectly  led  to  the  action's 
being  brought  by  a  person  who  had  no 


case  against  A.  If  there  was  no  ground 
for  the  action,  it  could  not  be  said  that 
the  proceedings  of  B  had  caused  it  to 
be  raised.  Lord  Young  was  of  opinion 
that,  irrespective  altogether  of  the 
claims  being  one  for  extrajudicial  ex- 
penses, there  was  no  violation  of  any 
legal  right,  and  tliat  a  person  receiving 
the  character  of  a  servant  from  a  for- 
mer employer  of  the  servant  is  under 
no  legal  obligation  not  to  disclose  it  to 
the  servant.  Lord  Moncreiff,  without 
deciding  the  general  question  thus  raised 
by  Lord  Young,  held  that  the  answer 
of  A  to  B's  letter  amounted  to  a  sug- 
gestion that  the  workman  should  be 
dismissed,  and  that  as  B  could  not  be 
expected  to  do  this  without  giving  his 
reasons,  the  answer  was  deprived  of  any 
confidential  quality  which  it  might 
otherwise  have  possessed. 


CHAPTER  LXXXIX. 

RIGHTS  OF  EMPLOYER  IN  RESPECT  OP  THE   SERVICES  OP  THE  EM- 
PLOYEE AND  THE  THINGS  PRODUCED  THEREBY. 

A.  Eabnings  of  employees. 

2035.  Generally. 

2036.  Proprietary  interest  of  a  master  in  the  earnings  of  his  apprentice. 

a.  Wages. 

6.  Extraordinary  gains. 

c.  Waiver  of  tort  in  actions  for  enticing  or  harboring  apprentice. 

2037.  Proprietary  interest  of  the  master  in  the  earnings  of  his  servant. 

Rights  as  dependent  upon  the  time  when  the  work  in  question  was 
performed. 

2038.  Same  subject.     Rights  of  master  considered  with  reference  to  the 

fact  that  the  work  in  question  gave  the  servant  an  interest  con- 
flicting with  his  duty. 

2039.  Same  subject  further  discussed. 

a.  Statutory  provisions,  effect  of. 

6.  Master's  right  to  wages  earned  by  servant  whose  services  have 
been  temporarily  transferred  with  the  master's  consent. 

c.  Master's  rights,  when  forfeited  by  failure  to  assert  them. 

d.  Profits  incidentally  acquired  by  a  servant  while  engaged  in  his 

duties. 

e.  Rights   of  master   where  the  servant  enlists   in  the  Army  or 

Navy. 

f.  Right  of  master  to  the  benefit  of  special  knowledge  possessed 

by  the  servant. 

g.  Rights  of  masters  under  special  contracts. 
h.  Right  of  master  to  tips. 

2040.  Performance  of  extraneous  work,  viewed  as  a  breach  of  duty  justi- 

fying dismissal  of,  or  an  action  against,  the  servant. 

2041.  Rights  of  the  master  in  respect  of  unlawful  profits  obtained  by  the 

servant  while  engaged  in  the  discharge  of  his  duties. 
a.  General  rule  stated. 
6.  Remedies  of  the  master  against  the  servant  in  equity. 

c.  — at  law. 

d.  Liability  of  the  third  person  who  participated  in  the  wrongful 

transaction. 

e.  Breach  of  duty  good  cause  for  discharging  the  servant. 
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B.  Inventions  of  ejiploybes. 

2042.  Rights  of  employers  and  employees  considered  without  reference  to 

the  patent  laws. 

2043.  — considered  with  reference  to  the  patent  laws.    Generally. 

a.  Employee  entitled  to  inventions  independently  made  by  him. 
&.  Employee  subjected  to  duress. 

c.  Patent  taken  out  by  employee  in  violation  of  his  fiduciary  obli- 

gations. 

d.  Acquiescence  by  employee  in  the  taking  out  of  a  patent  by  hia 

employer. 

e.  Assignment  of  patent  rights  by  employee. 

/.  Employer  licensed  by  employee  to  use  his  inventions. 

2044.  Engagement  of  employee  for  the  purpose  of  making  improvements  in 

specific  articles. 

2045.  Engagement  of  employee  for  the  purpose  of  perfecting  an  original 

conception  of  the  employer. 

2046.  Employment  of  workman  for  the  express  purpose  of  making  inven- 

tions for  the  employer's  benefit. 

2047.  Duty  of  employee  to  disclose  the  results  of  discoveries  made  by 

him. 

C.  Literary  work  of  employees. 

2048.  Right  of  an  employer  in  respect  to  the  results  of  literary  or  artistic 

work  performed  by  the  employee.     Generally. 

2049.  Rights  of  parties  in  regard  to  books. 

2050.  — dramatic  pieces. 

2051.  — ^musical  compositions. 

2052.  — abstracts  from  official  records. 

2053.  — encyclopsedias  and  periodicals. 

2054.  — notes   to   new   editions   of  books   previously   copyrighted  by   the 

employer. 

2055.  — literary  work  done  in  connection  with  official  duties. 

2056.  Rights  of  parties  as  affected  by  the  fiduciary  obligations  of  the 

employee. 

A.     Earnings  of  employises. 

2035.  Generally. — An  examination  of  tlie  cases  reviewed  in  this 
chapter  shows  that  the  legal  consequences  which  supervene  when  a 
servant,  either  on  his  own  account,  or  on  behalf  of  a  third  person, 
engages  in  extraneous  business  transactions,  or  performs  work  other 
than  that  covered  by  the  contract  of  hiring,  have  been  discussed  by 
the  courts  from  three  different  standpoints. 

In  one  group  of  cases  we  find  the  master  viewed  as  a  party  who 
has  acquired  by  the  contract  of  hiring  a  proprietary  interest,  more  or 
less  complete  according  to  circumstances,  in  the  services  of  the  per- 
son hired.     In  other  words,  the  assumed  effect  of  the  contract  is  to 
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vest  in  the  master  a  right  to  control  fcir  his  own  benefit  the  whole  or 
a  part  of  the  earning  capacity  of  the  servant,  and  to  claim  a  propor- 
tionable amount  of  the  products  of  that  capacity.  Historically,  this 
conception  would  seem  to  be  traceable  to  the  maxim,  Quicquid  acquir- 
itur  servo  acquiritur  domino,  which  expressed  the  rule  of  the  law  of 
villeinage,  that  whatever  was  acquired  by  a  villein,  whether  realty  or 
personalty,  became,  under  certain  qualifications,  the  property  of  his 
master.^ 

In  another  group  of  cases  the  question  involved  was  whether  the 
fact  of  the  servant's  having  performed  services  for  a  third  person  con- 
stituted a  breach  of  duty  which  rendered  him  liable  to  dismissal  or  to 
an  action  for  damages.  In  this  instance  the  right  of  the  master  to  the 
earnings  of  the  servant  is  not  directly  in  issue,  the  point  to  be  deter- 
mined being  merely  the  quality  of  the  servant's  conduct  with  relation 
to  an  obligation  upon  the  existence  of  which  the  right  is  ultimately  de- 
pendent. But  as  the  circumstances  considered  in  the  cases  which  be- 
long to  this  category  are  essentially  similar  to  those  presented  in  cases 
which  are  concerned  with  the  extent  of  the  master's  right,  it  has  been 
deemed  advisable  to  deal  with  both  descriptions  of  cases  in  the  same 
chapter. 

In  a  third  group  of  cases,  also,  the  action  was  founded  upon  an  al- 
leged breach  of  fiduciary  obligations,  and  not  upon  the  proprietary 
interest  of  a  master  in  the  time  and  labor  of  his  servant.  But  the  im- 
mediate object  of  the  proceedings  was,  as  in  the  first  group,  the  recov- 
ery of  the  actual  earnings  or  other  benefits  acquired  by  the  servant 
as  a  result  of  his  wrongful  conduct.' 

The  circumstances  presented  by  the  cases  which  fall  under  each  of 
these  heads  may  furnish  a  foundation  either  for  legal  or  for  equitable 
remedies.  As  regards  those  which  belong  to  the  first  two  groups,  it  is 
sufficient  to  observe  that,  if  a  court  of  law  cannot  afford  adequate  pro- 

1  See  Mr.  Hargrave's  note  to  Co.  Litt.  of   confidence   between   them."     Boston 

Wjg.^  Deep   Sea  Fishing  &  lee  Go.  y.  Ansell 

The  corresponding  French  maxim  was,  ( 1 888 )  L.  E.  39  Ch.  Div.  339,  362,  363. 

"Qui  a  le  vilain,  il  a  sa  proye."    See  20  "An   agent   is   bound  to   account   for 

How.  St.  Tr.  36,  note.  any  profit  made  by  him  in  the  matter 

3  This  aspect  of  the  matter  is  illus-  of  his  agency  at  the  expense  of  his  prin- 

-tratedby  the  cases  cited  in  §  2041,  post,  cipal    and   without   his   knowledge,    be- 

In  one  of  them  Bowen,  L.  J.,  described  cause  he  cannot  retain  for  his  own  use 

-the  transaction  in  question  as  being  a  money  which  it  is  his  duty  to  earn  on 

"breach    of    confidence    and   good    faith  behalf  of  his  principle,  and  which,  when 

towards  the  master,"  "a  violation  of  the  received,  he  is  under  obligation  to  pay 

confidential   relation,   and   a   breach   of  over  to  his  principle."     Sterling,  L.  J., 

faith     towards     the    master;"     and     a  arguendo,  Powell  v.  Evan  Jones  &  Co. 

"wrongful  act  inconsistent  with  his  duty  [1905]    1  K.  B.  11. 
-towards  his  master,  and  the  continuance 
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tection  to  the  proprietary  or  exclusive  right  of  a  master  to  the  time 
and  labor  of  his  servant,  the  case  becomes,  on  general  principles,  one 
in  which  the  aid  of  a  court  of  equity  may  be  invoked.  So  far  as  the 
third  group  is  concerned,  it  is  not  disputed  that  either  a  court  of  law 
or  a  court  of  equity  is  competent  to  give  redress  whenever  the  effect  of 
a  transaction  is  to  put  a  servant  in  such  a  position  that  "he  has  a 
temptation  not  faithfully  to  perform  his  duty  to  his  employer,"  *  or, 
in  other  words,  "has  an  interest  against  his  duty."  °  But  it  is  mani- 
fest that  the  latter  notion  is  more  distinctly  germane  to  the  character- 
istic principles  of  the  jurisprudence  administered  by  courts  of  equity. 
In  some  instances  of  an  attempt  by  a  servant  to  secure  a  clandestine 
personal  advantage  at  his  master's  expense,  the  rights  of  the  master 
cannot  be  adjusted  satisfactorily  except  by  treating  the  transaction 
as  one  which  is  in  the  language  of  Lord  Arden,  an  actual  "breach  of 
trust."  * 

2036.  Proprietary  interest  of  a  master  in  the  earnings  of  his  ap- 
prentice.— d.  Wages. — Speaking  generally,  the  master  acquires,  by  a 
contract  of  apprenticeship,  the  right  to  use  for  his  own  benefit  the  en- 
tire earning  capacity  of  the  apprentice,  and  is  therefore  entitled,  in 
the  absence  of  some  special  consideration,  to  the  wages  accruing  to  the 
apprentice  for  services  rendered  to  a  third  person  during  the  period 
covered  by  the  indentures.'  The  money  so  earned  may  be  claimed 
by  the  master,  whether  the  apprentice  had  deserted  him  before  the 

*  Cotton   L.   J.,   in  Boston  Deep  Sea  N.  H.  272,  it  was  laid  down  that  one 

Fishing  £  Ice  Co.  v.  Ansell   (1888)    L.  who  knowingly  employs  the  apprentice 

R.  39  Ch.  Div.  339,  357.  of  another  person  may  be  sued  in   as- 

The  general  principle  of  equity  juris-  sumpait  for  the   value   of   the   appren- 

prudence    is   that   "no   one   who   has   a  tice's   services. 

duty  to  perform  shall  place  himself  in  In  Foster  v.  Steioart  (1814)   3  Maule 

a   situation  to  have   his   interests   con-  &.  S.  191,  Le  Blanc,  J.,  remarked:     "It 

flicting   with   that   duty."     Lord   Cran-  is  clearly  established  by   all   the  cases 

worth,     in     Broughton     v.     Broughton  that  the  master  is  entitled  to  the  labor 

(1855)  5  De  G.  M.  &  G.  164.  and  earnings  of  his  apprentice   during 

"In     matters    touching    the    agency,  the  whole  term  of  his  apprenticeship." 

agents  cannot  act  so  as  to  bind  their  On  the  ground  that  the  master  of  an 

principals,  where  they  have  an  adverse  apprentice  was  entitled  to  the  whole  of 

interest  in  themselves."     Story,  Agency,  his  earnings,   it  was  held   that  a  part 

§    210.     See    also    Evans,    Principal    &  of  the  earnings  reserved  to  him  by  the 

Agent,  **  304  et  seq.,  Mechem,  Agency,  indenture    was    not   a    benefit    reserved 

§  455.  to  him  within  the  meaning  of  the  Eng- 

5  Lord  Ellenborough   in   Thompson  v.  lish  stamp  act,  requiring  an  additional 

Bavelock    (1808)     1    Campb.    527,    and  duty  to  be  paid  for  such  benefit.     Reax 

Diploch  V.  Blacklurn   (1811)   3  Campb.  v.   Wantage    (1801)    1   East,   601;    Rex 

43,  13  Revised  Rep.  744.  v.  Bradford    (1813)    1  Maule  &  S.  151. 

^  Massey  v.  Daves  (1794)  2  Ves.  Jr.  An  apprentice  "receives  no  compensa- 
317,  2  Revised  Rep.  218,  1  Mor.  Min.  tion  from  the  master,  except  his  main- 
Rep.   247.  tenance  and  education;    and  his  whole 

1  In    Munsey    v.    Goodwin    (1825)     3  labor  and  capacity  belong  completely  to 
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second  employment  was  entered  upon ;  '  or  had  temporarily  quitted 
the  master's  service  with  the  master's  consent ;  ^  or  had  been  forcibly 
withdrawn  from  his  master's  control;*  or  had  been  enticed  away 
from  the  master.* 

The  preponderance  of  authority  is  decidedly  in  favor  of  the  doc- 
trine that  in  cases  where  the  apprentice  was  actually  under  the  con- 
trol of  his  master  at  the  time  when  he  left  or  was  taken  out  of  the 
service,  the  liability  of  the  second  employer  for  the  wages  accruing  to 
him  is  predicable,  irrespective  of  whether  that  employer  did  or  did 
not  know  of  the  contract  of  apprenticeship  when  he  entered  into  the 
contract  of  hiring.*  But  the  knowledge  or  ignorance  of  the  second 
master  is  obviously  a  wholly  immaterial  factor  where  the  wages 
claimed  were  earned  after  the  original  master's  right  to  the  services 


the  master  that  any  thing  which  he 
earns  during  his  apprenticeship  is  due 
to  the  master  directly,  although  the 
master  is  not  privy  or  assenting  to  his 
earning  it."  Easley  v.  Graddock  { 1826 ) 
4   Rand.    (Va.)    423,   426. 

See  also  the  cases  cited  in  note  1  to 
the  next  section,  and  in  the  following 
notes  to  the  present  section. 

8  "In  general  the  master  is  entitled 
to  all  that  the  apprentice  shall  earn ; 
consequently  if  he  runs  away  and  goes 
to  a  different  business,  the  master  is 
entitled  at  law  to  all  his  earnings." 
Lord  Hardwicke  in  Hill  v.  Allen  (1747) 
1   Ves.  Sr.  83. 

In  Carsan  v.  Watts  (1784)  3  Dougl. 
K.  B.  350,  Lord  Mansfield  "thought  it 
clear  that  whatever  an  apprentice  who 
runs  away  gains  in  another  service  eo 
nomine  belongs  to  the  master,  and  is 
earned  for  him;  and  that  if  it  is  any- 
thing specific,  the  master  may  bring 
trover  for  it." 

In  Bright  v.  Lucas  (1797)  Peake,  N. 
P.  Add.  Cas.  121,  it  was  held  that  an 
apprentice  who  had  deserted  from  his 
master's  service  could  not  maintain  an 
action  for  wages  against  his  new  em- 
ployer. 

3  Meriton  v.'  Bornsby  (1747)  1  Ves. 
Sr.    48. 

4  Tliat  a  master  might  maintain  an 
action  of  trover  for  a  document  en- 
titling his  apprentice  to  money  earned 
on  a  warship  to  which  he  had  been 
taken  by  a  press-gang  was  laid  down 
in  Barber  v.  Dennis  (1706)  1  Salk. 
68;  Anonymous  (1701)  12  Mod.  415. 
But    in    the    second    case    it   was    held 


that  trover  would  not  lie  against 
the  executor  of  the  apprentice  for  a 
ticket  given  out  after  the  death  of  the 
apprentice,  for  the  reason  that  the 
ticket  had  never  been  in  the  possession 
of  the  apprentice.  It  was  conceded  that, 
after  the  executor  received  the  money, 
the  master  might  maintain  assumpsit 
for  so  much  money  received  to  his  use. 

See  also  Eades  v.  Vandeput  (1785) 
5  East,  39,  note  a,  4  Dougl.  K.  B., 
which,  although  it  has  been  to  some 
extent  discredited  by  the  criticism  re- 
ferred to  in  note  23  to  this  section, 
has  not  been  impugned  in  so  far  as  it 
sustains  the  statement  in  the  text. 

s  Lightly  v.  Clouston  (1808)  1  Taunt. 
112,  9  Revised  Rep.  713;  Stout  v. 
Woody  (1868)  63  N.  C.  37. 

e  James  v.  Le  Roy  (1810)  6  Johns. 
274,  Auth.  on  N.  P.  159  (apprentice- 
ship not  known),  distinguishing  the 
case  of  an  apprentice  from  that  of  a 
hired  servant,  the  second  employer  of 
such  a  servant  not  being  answerable 
unless  he  had  notice  of  the  fact  that 
the  employee  was  the  servant  of  an- 
other. 

"The  defendant's  obligation  to  pay 
the  plaintiff  arises  from  his  use  of  his 
property;  and  although  he  might  sup- 
pose the  right  to  be  in  another,  or  might 
be  ignorant  of  the  plaintiff's  rights,  his 
misapprehension  or  ignorance  cannot 
change  his  legal  liability."  Bowes  v. 
Tibbets  (1831)  7  Me.  457.  The  court 
contrasted  the  rule  which  precludes  a 
master  from  maintaining  an  action  for 
the    enticement    of    his    servant,    unless 
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of  the  apprentice  had  been  suspended  by  his  breach  of  trust  in  assign- 
ing the  apprentice,  and  before  he  had  actually  exercised  his  right  to 
reclaim  the  apprentice." 

Except  under  the  circumstances  mentioned  at  the  conclusion  of  the 
preceding  paragraph,  the  liability  of  the  second  employer  is  not  ter- 
minated by  the  payment  of  the  apprentice's  wages  to  the  apprentice 
himself.'  If  the  money  earned  by  the  apprentice  has  been  paid  to 
him  by  the  second  employer,  his  master  may  recover  it  from  him.* 

The  effect  of  one  of  the  older  English  decisions  is  that,  if  the  ex- 
istence of  an  apprenticeship  de  facto  is  established,  the  master  may 


the  former  knew  of  the  existence  of  tlie 
contract   of   service. 

For  other  cases  sustaining  the  state- 
ment in  the  text,  see  Oonant  v.  Raymond 
(1827)  2  Ailc.  (Vt.)  243  (apprentice- 
ship not  known)  ;  Munsey  v.  Goodwin 
(1825)  3  N.  H.  273  (apprenticeship 
known ) . 

In  a  Massacliusetts  case,  however, 
the  court  observed,  arguendo:  "If  the 
instrument  had  been  executed  accord- 
ing to  the  requirements  of  the  stat- 
ute, the  plaintiflf  might  follow  the  ap- 
prentice, and  claim  payment  for  his 
services  of  any  person  who  should  em- 
ploy him  with  notice  that  he  was  bound 
to  the  plaintiff  as  an  apprentice." 
Harper  v.   Oilhert   (1850)    5  Cush.  417. 

7  This  is  the  effect  of  the  judgment  in 
Ayer  v.  Chase  (1837)  19  Pick.  556. 
See  note  15,  infra. 

8  In  Bardwell  v.  Purrington  (1871) 
107  Mass.  419,  the  apprentice  had  left 
the  plaintiff,  his  master,  and  gone  with 
his  father  to  work  on  the  defendant's 
farm.  He  then  left  and  did  work  else- 
where, and  several  months  afterwards 
was  found  by  his  master  and  taken 
home.  There  was  no  evidence  that  the 
fendant  knew  that  the  boy  was  an  ap- 
prentice, or  that  he  had  even  been 
notified  of  the  plaintiff's  right  to  his 
earnings.  Discussing  an  exception 
taken  to  the  refusal  of  the  trial  judge 
to  admit  evidence  offered  by  the  defend- 
ant to  show  that  he  had  paid  the  boy 
for  his  services,  the  supreme  court 
said :  "It  was  not  offered  in  connection, 
as  we  understand  the  report,  with  any 
evidence  tending  to  show  that  the  plain- 
tiff had  abandoned  any  of  his  rights, 
or  had  been  wanting  in  due  and  reason- 
able exertion  and  diligence  to  reclaim 
the  apprentice.  If  he  had  not  lost  his 
right  to  the  services  of  the  apprentice 


by  any  fault  of  his  own,  the  fact  that 
a  stranger  who  had  had  the  benefit  of 
them,  had  paid  a  party  who  had  no 
right  to  the  payment  would  be  imma- 
terial. There  might  be  circumstances 
from  which  the  jury  might  very  proper- 
ly infer  that  the  plaintiff  had  abandoned 
the  right  to  hold  the  apprentice.  The 
propriety  of  such  an  inference  would 
depend  on  what  the  plaintiff  knew,  or 
had  the  means  on  reasonable  inquiry 
of  Icnowing,  as  to  where  the  apprentice 
was  and  what  he  was  doing.  If  the 
plaintiff  knowingly  suffered  the  appren 
tice  to  make  and  perform  contracts  for 
service,  or  if  the  plaintiff,  knowing 
where  he  could  be  found,  made  no  ef 
forts,  or  neglected  opportunities,  to  re- 
claim him  and  hold  him  to  his  service, 
he  could  not  maintain  his  action;  in 
other  words,  his  relinquishment  of  all 
right  to  hold  the  apprentice  under  the 
indenture  could  be  proved  by  circum- 
stantial evidence.  Mere  payment  by  tbi' 
defendant  to  the  apprentice,  without  tlio 
knowledge  or  default  of  the  plaintiff, 
would  not  affect  the  question." 

Where  the  testamentary  guardians  of 
an  infant,  by  indenture,  covenanted  witli 
A,  that  the  infant  should  labor  for  him 
until  he  should  become  of  age,  and  A 
covenanted  to  pay  the  guardians  the 
sum  of  $150,  and  the  infant  labored  for 
A  the  time  specified  in  the  indenture, 
without  objection,  and  assented  to  and 
ratified  the  indenture  after  becoming  of 
age, — held,  that  the  payment  of  the 
money  by  A  to  the  infant  did  not  dis- 
charge him  from  his  liability  to  the 
guardians.  Balch  v.  Smith  (1841)  12 
N.  H.  437. 

9  Le  Blanch,  J.,  in  Foster  v.  Stewart 
(1814)  3  Maule  &  S.  191,  15  Revised 
Rep.   459. 
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assert  his  right  to  the  money  earned  by  the  apprentice  while  in  the 
service  of  another  person,  although  the  contract  of  apprenticeship 
may  not  have  been  legally  binding."  But  this  doctrine  is  essentially 
antagonistic  to  more  recent  decisions  by  the  English  courts  to  the  ef- 
fect that  a  master  cannot  maintain  an  action  for  the  enticement  or 
harboring  of  an  infant  apprentice,  unless  a  valid  and  enforceable 
contract  existed  at  the  time  when  it  was  interfered  with."  But,  even 
apart  from  the  apparent  antinomy  there  indicated,  it  is  not  easy  to 
see  upon  what  ground  any  proprietary  rights  can  reasonably  be 
ascribed  to  the  master  in  respect  of  wages  accruing  to  the  apprentice 
under  circumstances  which  necessarily  import  that  his  privilege  of 
terminating  the  relationship  has  previously  been  exercised.  In  such 
a  situation  the  rule  frequently  invoked  in  settlement  cases  (see  § 
2128,  post,)  that  third  persons  cannot  take  advantage  of  the  non- 
obligatory  quality  of  a  contract  as  long  as  the  apprentice  has  re- 
frained from  avoiding  it,  is  manifestly  inapplicable.  In  New  York 
it  has  been  categorically  laid  down  that  the  existence  of  a  valid  con- 
tract of  apprenticeship  is  a  condition  precedent  to  the  successful 
maintenance  of  an  action  against  the  second  employer.^* 

The  assignment  of  an  apprentice  without  the  consent  of  the  appren- 
tice or  of  his  parent  or  guardian,  supposing  one  or  other  of  them  to 
be  a  party  to  the  indenture,  is  invalid  as  involving  a  violation  of  the 
master's  trust,  whether  the  assignee  is  or  is  not  exercising  the  same 
trade  as  the  master.**  On  the  one  hand,  therefore,  the  master  can- 
not make  such  an  assignment,  on  the  terms  that  he  is  to  receive  the 
earnings  of  the  apprentice  from  the  assignee ;  and  a  custom  the  effect 
of  which  is  to  authorize  siich  an  arrangement  is  directly  repugnant 
to  the  leading  stipulation  of  the  contract  to  give  instruction,  and 

io  Barber  v.   Dennis    (1706)    1    Salk.  for    the    actual    service.     The    boy    re- 

68,  6  Mod.  69.  turned   to   A   before   the  term   expired, 

11  Gye  V.  Fulton  (1813)  4  Taunt.  876,  and  on  B's  refusal  to  pay  unless  A  de- 
Coo?  V.  Muncey  (1859)  6  C.  B.  N.  S.  ducted  a  part  of  the  bill  for  clothing 
375;  De  Francesco  v.  Barnum  (1890)  furnished  by  B,  the  deduction  was  made, 
L.  R.  45  Ch.  Div.  430,  63  L.  T.  N.  S.  438,  and  B  said  the  bill  was  right  and  he 
39   Week.   Rep.   5.  would    pay    it.       Held,    in    a    suit    by 

in  Barton  V.  Ford  (1885)   35  Hun,  32.  A    to    recover    the    value    of    the    boy's 

13  See  the  cases  cited  in  the  two  fol-  services,    that   the    contract   of   appren- 

lowing  notes,  and  in  §  2139,  a,  post.  ticeship    was    not    assignable,    and    the 

A  colored  boy  was  bound  out  by  an  contract  with  B,  as  it  carried  the  boy 
order  of  a  county  court  in  North  Caro-  out  of  the  county  in  which  he  was  bound 
lina,  to  A,  as  an  apprentice.  A  kept  to  A,  was  void;  but  that  A  could  ra- 
the boy  for  a,  time,  and  then  sold  the  cover  on  the  distinct  promise  of  B  to 
residue  of  the  term  to  B,  who  lived  in  pay,  as  that  promise  was  supported  by 
another  county,  with  the  agreement  a  valid  consideration.  Futrell  v.  Varm, 
that,  if  the  boy  did  not  serve  B  for  the  (1848)  3D  N.  C.  (8  Ired.  L.  )402. 
whole  of  the  residue,  B  should  pay  only 
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therefore  bad.^*  On  the  other  hand  the  apprentice  is  entitled  to  aban- 
don the  assignee  at  any  time,  and  whatever  wages  he  may  earn  by 
rendering  services  to  another  party,  after  the  abandonment  and  be- 
fore he  has  been  reclaimed  by  his  master,  belong  to  himself.'^ 

Wages  earned  by  an  apprentice  after  his  master's  death  cannot  be 
recovered  by  the  master's  personal  representatives,  unless  by  the  ex- 
press terms  of  the  indenture  he  is  bound  to  the  master's  executors  and 
administrators.^^  This  rule  is  a  necessary  deduction  from  the  general 
doctrine  that  the  master's  death  ordinarily  operates  so  as  to  dissolve 
the  contract.     See  §  2210,  post. 

In  England  the  accepted  doctrine  apparently  is  that  the  wages  of 
an  apprentice  who  enlists  in  the  Army  or  >^avy,  whether  with  or 
without  his  master's  consent,  belong  to  his  master.'''  On  the  other 
hand  it  has  been  laid  down  in  New  York  that  the  wages  of  an  ap- 
prentice who  enlists  in  the  Army  belong  to  himself.** 

b.  Extraordinary  gains. — It  is  agreed,  both  in  England  and  the 
United  States,  that  any  "extraordinary  gains"  *®  which  an  apprentice 
who  enters  the  Army  or  Navy  may  acquire  out  of  the  usual  course 
of  his  service  belong  to  himself,  and  not  to  his  master,  this  doctrine 
being  referred  in  difFerent  cases  to  different  considerations.*"    But  it 

1*  Randall  v.  Rotch  ( 1831 )  12  Pick.  76.  The  decision  was  put  upon  the 
107  (apprentice  to  a  cooper  cannot  be  ground  that  the  apprenticeship  was  dis- 
sent abroad  on  a  whaling  voyage).  solved  by  the  enlistment,   whether   the 

15  Where  the  plaintiff  put  his  ap-  master  had  or  had  not  consented  there- 
prentice  into  the  service  of  another  to  whether  it  was  voluntary  or  under 
person  exercising  the  plaintiff's  trade,  complusion  by  the  government.  The 
for  a  short  time,  on  wages  to  be  paid  court  said:  "The  government  may  dis- 
to  the  plaintiff,  and  during  that  period  solve  the  relation  of  master  and  ap- 
the  apprentice  absconded  and  went  to  prentice,  existing  by  force  of  municipal 
sea,  it  was  held  that  as  such  transfer  regulations,  and  the  obligation  of  ser- 
of  the  apprentice  was  a  breach  of  trust,  vice  resulting  from  indentures  executed 
the  plaintiff's  right  to  his  services  was  under  or  santioned  by  the  local  law. 
suspended,  and  that  it  did  not  revive  If  the  relation  is  dissolved  by  the 
upon  his  absconding,  so  as  to  entitle  action  of  the  government  in  calling 
the  plaintiff  to  his  earnings  on  the  voy-  the  apprentices  into  its  service  in 
age.  Ayer  v.  Chase  (1837)  19  Pick,  time  of  war,  it  is  reasonable  that 
556.  his     right     to     the     wages     earned     in 

IS  Kennedy     v.      Savage      (1812)      2  this   perilous   service    should    be   recog- 

Browne    (Pa.)    178.  nized;      and      if      the      obligation      of 

17  The  statement  seems  to  be  war-  service  on  the  part  of  the  apprentice 
ranted  by  the  language  used  in  Carson  under  the  indentures  is  discharged,  the 
V.  Watts  (1784)  3  Dougl.  K.  B.  350,  in  correlative  duty  of  protection  and  main- 
which,  as  will  be  seen  by  referring  to  tenance  on  the  part  of  the  master 
note  21,  infra,  the  only  point  in  dispute  would  be  discharged  also." 
was  whether  the  distinction  conceded  to  19  A  phrase  used  in  Carson  v.  Watts 
exist,  as  regards  the  Royal  Navy,  be-  (1784)  3  Dougl.  K.  B.  350,  where  the 
tween  ordinary  wages  and  "extraordi-  recovery  of  part  of  a  wreck  by  the  ex- 
nary  gains,"  was  predicable  with  respect  ertions  of  the  apprentice  was  considered, 
to  a  privateer.  20  In     Carsan    v.     Watts     (1784)     3 

^^  Johnson  v.  Dodd   (1874)    56  N.  Y.  Dougl.    K.    B.    350,    prize    money    was 
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is  apparently  still  an  open  question  whether,  in  the  absence  of  specific 
proof  of  an  established  usage  entitling  an  apprentice  to  retain  prize 
money  earned  in  a  privateer,  or  letter  of  marque,  he  can  hold  it 
against  his  master.^^    That  a  master  is  not  entitled  to  "extraordinary 


said  to  go  to  the  apprentice  because  it 
is  not  "earnings"  but  the  bounty  of  the 
Crown.  This  case  (as  to  which  see 
further,  note  21,  infra),  was  followed 
in  Cain  v.  Snyder    (1865)    6  Phila.  24. 

That  a  bounty  received  by  an  appren- 
tice at  the  time  of  his  enlistment  be- 
longed to  him  was  held  in  Johnson  v. 
DoM  (1874)  56  N.  Y.  76,  on  the  ground 
that  the  apprenticeship  was  dissolved 
by  the  enlistment,  whether  the  master 
consented  to  it  or  not. 

In  Hudson  v.  Warden  (1867)  39  Vt. 
382,  the  minor  had  placed  in  the  hands 
of  the  defendant,  his  former  master, 
the  money  paid  him  for  enlisting  as  a 
substitute.  The  court,  proceeding  upon 
the  grovmd  that  the  indenture  was  void- 
able, and  had  in  point  of  fact  been 
avoided  by  the  enlistment,  held  that  the 
apprentice  could  recover  the  money  by 
a  suit  brought  in  his  guardian's  name. 

An  apprentice  enlisting  as  a  substi- 
tute is  entitled  to  money  allowed  by  the 
state  to  a  drafted  man  to  aid  in  procur- 
ing a  substitute;  and  an  agreement  that 
the  master  should  receive  the  money  is 
deemed  to  be  in  contravention  of  the 
meaning,  object,  and  policy  of  the 
statute  regulating  enlistment.  Turner 
V.  Sraithers  (1864)  3  Houst.  (Del.)  430. 

In  Kelly  v.  Sprout  (1867)  97  Mass. 
169,  it  was  held  that  the  bounty  money 
to  which  a  minor  apprentice  becomes 
entitled  by  his  enlistment  as  a  soldier 
belongs  to  himself,  and  not  to  his  mast- 
er, and  that  an  agreement  by  his  ap- 
prentice to  give  to  his  master  that 
money,  if  the  master  would  permit  him 
to  enlist  as  a  soldier,  is  voidable  by  the 
apprentice  by  reason  of  his  infancy. 
The  court  could  find  nothing  in  the 
statute  on  the  subject  of  bounties  to 
show  that  the  privilege  of  infancy  was 
taken  away. 

21  In  Garsan  v.  Watts  (1784)  3  Dougl. 
K.  B.  350,  where  the  master  was  un- 
successful in  an  action  to  recover  such 
prize  money.  Lord  Mansfield  apparent- 
ly relied  entirely  upon  the  usage  proved 
as  being  the  controlling  factor  in  the 
case.  But  the  other  two  judges,  who 
concurred  with  him,  seem  to  have  rested 
their  conclusion  on  the  general  ground 


that  the  money  in  question  was  an 
"extraordinary  gain."  During  the  ar- 
gument of  counsel,  BuUer,  J.,  interposed 
the  remark :  "If  the  boy  went  with  the 
master's  consent,  the  reason  of  the  thing 
seems  to  be  that  the  master  shall  have 
the  wages ;  if  he  went  without  such  con- 
sent, the  master  may  recover  a  satis- 
faction for  the  loss  of  the  service — the 
damages  he  has  sustained  by  it  in  his 
trade — what  he  himself  has  lost,  not 
what  the  apprentice  may  have  gained. 
There  can  be  no  reason  why  he  should 
take  the  large  fortune  his  apprentice 
may  have  gained  by  the  risk  he  has 
run."  In  his  judgment  he  said  "In- 
dependently of  statutory  regulations, 
the  prize  money  is  as  much  a  bounty  of 
the  Crown  on  board  privateers  as  on 
board  King's  ships.  There  does  not 
seem  to  be  much  difference  in  the  case 
from  that  circumstance."  Ashurst,  J., 
who  dissented,  explained  his  position  as 
follows:  "Suppose  that,  instead  of 
prize  money,  the  captain  of  the  ship 
had  agreed  to  give  higher  wages, — 
would  not  the  master  of  the  apprentice 
be  entitled  to  such  wages?  The  doubt 
seema  to  me  to  have  arisen  from  the 
practice  in  King's  ships  where  prize 
money  is  not  earnings,  but  the  bount}' 
of  the  Crown,  and  therefore  does  not 
go  to  the  master.  In  privateers  and 
letters  of  marque,  prize  money  is  not 
bounty,  but  stipulation,  and  I  do  not 
see  how  it  can  be  distinguished  from 
wages." 

In  two  earlier  cases  Lord  Hardwicke 
assumed  that  a  master  had  a  legal 
riglit  to  the  share  of  an  apprentice  in 
a  prize  taken  by  a  privateer  on  which 
the  apprentice  had  taken  service  with- 
out his  consent,  and  based  his  decision 
upon  the  principle  that,  in  the  absence 
of  some  special  circumstance  to  justify 
its  interference,  a  court  of  equity  would 
not  relieve  against  that  right.  Tlill  v. 
AUcn  (1747)'  1  Ves.  Sr.  83,  85  (i)  ; 
Meriton  v.  Hornshy  (1747)  1  Ves.  Sr. 
48.  In  the  first-mentioned  ease  the 
following  remarks  were  made:  "If  a 
case  comes  before  me  in  equity,  wlierc 
the  master,  instead  of  instructing  him 
in  the   particular   business  his   parents 
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gains"  derived  by  an  apprentice  from  a  purely  civil  employment  may 
be  regarded  as  an  established  doctrine.** 


intended,  encouraged  and  seduced  him  to 
go  to  sea,  and  to  a  different  course  of 
life,  I  should  incline  to  relieve  the  ap- 
prentice against  the  master's  legal 
right;  otherwise  it  would  destroy  the 
faith  of  the  contract  between  the  par- 
ents and  the  master." 

The  language  ascribed  to  the  learned 
judge  in  the  report  of  the  case  in 
(1747)  1  Dick.  130,  is  somewhat  more 
decided  in  the  same  sense. 

82  In  Carsan  v.  Watts  (notes  19,  20, 
su/pra)  it  was  conceded  that  the  appren- 
tice in  question  would  have  been  enti- 
tled to  treasure  trove  or  salvage ;  and  al- 
though the  point  was  mentioned  in  re- 
lation to  service  on  a  privateer,  the 
doctrine  adverted  to  is  evidently  in- 
tended as  a  general  one. 

In  Mason  v.  Blaireau  ( 1804)  2  Cranch, 
270,  2  L.  ed.  276,  the  lower  court  had 
held  than  an  apprentice  in  the  mer- 
chant service  was  entitled  to  salvage 
money,  and  stated  its  position  as  fol- 
lows: "It  was  said  in  behalf  of  the 
apprentices  that  the  master's  right  at- 
taches only  to  those  earnings  which 
flow  from  their  ordinary  occupation  and 
industry,  not  to  anything  given  as  a  re- 
ward for  an  extraordinary  and  volun- 
tary service  rendered.  When  an  ap- 
prentice goes  on  board  a  privateer,  his 
business  is  to  make  prizes;  it  then  be- 
comes his  ordinary  occupation,  and  the 
master  is  entitled  to  his  share  of  prize 
money.  Suppose  a  gentleman  riding 
out  in  his  carriage;  his  horses  take 
fright,  and  run  away;  an  apprentice 
runs  out  of  his  master's  shop  and  stops 
the  horses,  for  which  service  the  gentle- 
man gives  him  $100.  Can  it  be  con- 
tended that  the  master  has  a  right  to 
the  money?  There  is  no  difference  be- 
tween that  case  and  the  present.  In 
the  case  of  The  Beaver  (1801)  3  C.  Rob. 
239,  Sir  W.  Scott  distinguished  between 
the  master  and  his  apprentice,  and  gave 
a  share  expressly  to  the  apprentice. 
In  the  present  case  it  was  a  voluntary 
act  on  the  part  of  the  apprentices.  The 
captain  had  no  right  to  compel  them  to 
risk  their  lives  in  this  service.  It  was 
not  within  the  course  of  their  ordinary 
business.  The  cases  cited  only  show 
that  the  master  is  entitled  to  what  the 
apprentice  earns  in  the  regular  course  of 
business,  whether  it  be  that  to  which  he 


was  bound,  or  that  in  which  he  chooses 
to  engage  in  derogation  of  the  rights 
of  his  master.  But  salvage  is  not  a  reg- 
ular business;  it  is  not  a  matter  of  con- 
tract. A  mariner  or  an  apprentice  is 
bound  only  to  do  such  duty  as  apper- 
tains to  the  ship  on  the  voyage.  If  the 
master  of  the  apprentices  is  entitled 
to  their  share  of  the  salvage,  because 
they  are  subject  to  the  orders  of  the 
captain,  by  the  same  rule  he  would 
be  entitled  to  the  shares  of  all  the  sea- 
men, for  they  are  all  equally  under  the 
command  of  the  captain."  Replying 
to  the  argument  of  the  counsel  for  the 
master  of  the  apprentice,  that  in  the 
case  of  The  Beaver  {ubi  supra)  Sir 
William  Scott  did  not  decide  whether 
the  master  was  entitled  to  the  share 
of  his  apprentice,  or  not,  but  left  that 
question  to  be  determined.  The  court 
said:  "The  case  of  a  gratuitous  gift 
is  different  from  that  of  a  right  which 
has  accrued,  and  which  can  be  enforced 
by  law;  and  therefore  the  case  stated 
for  illustration  does  not  apply.  If  the 
captain  has  no  right  to  send  his  sea- 
men to  the  assistance  of  a  vessel  in 
distress,  it  can  never  be  in  his  power 
to  render  a  service;  and  he  loses  all 
command  over  those  who  remain,  be- 
cause they  may  say,  we  were  only 
bound  to  labor  with  the  assistance  of 
the  others."  The  judgment  was  af- 
firmed by  the  Supreme  Court.  Mar- 
shall, Ch.  J.,  said:  "The  claim  of  the 
master  to  the  salvage  allowed  his  ap- 
prentices is  one  which  the  court  feels 
no  disposition  to  support,  unless  the 
law  of  the  case  can  be  clearly  with  him. 
The  authorities  cited  by  his  counsel' 
do  not  come  up  to  this  case.  The  right 
of  the  master  to  the  earnings  of  his 
apprentice  in  the  way  of  his  business, 
or  of  any  other  business  which  is  sub- 
stituted for  it,  is  different  from  a  right 
to  his  extraordinary  earnings,  which  do 
not  interfere  with  the  profits  the  master 
may  legitimately  derive  from  his  ser- 
vice. Of  this  latter  description  is  sal- 
vage. It  is  an  extra  benefit,  the  recep- 
tion of  which  does  not  deduct  from  the 
profits  the  master  is  entitled  to  from 
his  service.  But  the  case  cited  from 
Robinson,  where  salvage  was  actually 
decreed  to  an  apprentice,  is  in  point. 
The    counsel    does    not    appear    to    the 
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c.  Waiver  of  tort  in  actions  for  enticing  or  harhoring  apprentice. — 
The  doctrine  is  now  well  settled  that  the  master  of  an  apprentice 
who  has  been  seduced  into  the  service  of  a  third  person,  or  retained 
by  a  third  person,  with  the  knowledge  that  he  has  deserted  his  master, 
may  waive  his  action  for  the  tort  so  committed  (see  subsequent  chap- 
ter upon  enticement)  and  bring  against  the  person  who  employed  the 
apprentice  an  action  of  assumpsit  for  his  work  and  labor.  ^*  The  mas- 
ter's right  in  this  regard  is  in  no  degree  affected  by  the  terms  upon 
which  the  apprentice  agreed  to  work  for  the  third  person.^* 


court  to  construe  that  case  correctly, 
when  he  says  that  it  does  not  determine 
the  right  as  between  the  master  and  the 
apprentice.  The  fair  understanding 
of  the  case  is  that  the  money  was  de- 
creed to  the  apprentice,  and  was  to  be 
paid  for  his  benefit.  Considering  the 
case  strictly  on  principle,  that  portion 
of  the  salvage  allowed  ought  to  be  paid 
to  the  master  which  would  compensate 
him  for  having  risked  the  future  ser- 
vice of  his  apprentice;  but  as  this  would 
not  amount  to  a  very  considerable  sum, 
and  as  a  liberal  salvage  has  already 
been  decreed  to  the  master,  this  further 
allowance  will  not  be  made  in  this 
case." 

H3  Lightly  v.  Olouston  (1808)  1 
Taunt.  112,  9  Revised  Rep.  713  (ap- 
prentice enticed  away)  ;  Foster  v. 
Hteuxirt  (1814)  3  Maule  &  S.  191,  15 
Revised  Rep.  459  (apprentice  har- 
bored. ) 

In  an  earlier  case  in  which  the  dec- 
laration charged  the  defendant  with  re- 
taining the  plaintiflf's  apprentice,  know- 
ing that  he  had  run  away  from  his 
master,  the  Chief  Justice  said  that  he 
thought  such  an  action  would  not  lie, 
but  that  the  proper  remedy  was  by 
way  of  action  for  so  much  money,  in 
wrong  to  the  plaintiff.  Aynesworth  v. 
Wood  (1729)  1  Barnard  K.  B.  312. 

In  Eades  v.  Vandeput  (1785)  an  un- 
reported case  cited  in  a  note  to  Ex 
parte  Lansdovm  (1804)  5  East,  39,  4 
Dougl.  K.  B.  1,  an  action  was  brought 
against  the  captain  of  a  ship  of  war  by 
the  master  of  an  apprentice  to  recover 
wages  for  the  service  of  his  apprentice, 
who,  having  been  impressed,  was  de- 
tained on  board  the  defendant's  ship. 
A  verdict  for  the  plaintiff  was  upheld 
on  the  ground  that,  after  the  boy  had, 
as  the  evidence  tended  to  show,  stated 
that  he  was  an  apprentice,  the  captain 


acted  at  his  peril  in  keeping  him  on 
the  ship  without  making  inquiry  as  to 
the  truth  of  the  statement.  But  in 
Foster  v.  Steiv-art,  supra,  this  case  was 
thus  criticized  by  Lord  Ellenborough, 
Ch.  J.,  "When  this  case  was  before  me  at 
nisi  prius,  the  plaintiff's  right  to  recover 
was  rested  upon  Eades  v.  Vandeput; 
and  it  occurred  to  me  at  that  time,  and 
afterwards  still  more  strongly  upon 
looking  into  that  case,  that  it  is  but 
a  very  loose  note;  for  as  to  the  defend- 
ant Vandeput,  who  was  in  the  King's 
service,  supposing  an  action  for  work 
and  labor  could  have  been  maintained, 
yet  it  was  work  and  labor  for  the  King, 
and  not  for  Vandeput;  and  therefore 
in  his  character  of  captain  of  a  ship 
of  war  he  could  not  have  been  the  ob- 
ject of  such  an  action.  It  does  not 
appear,  however,  by  the  note  of  that 
case,  what  the  form  of  the  action  was; 
if  the  captain  had  enticed  away  the  ap- 
prentice, perhaps  he  might  have  been 
liable  to  tort.  But  under  the  uncer- 
tainty both  of  fact  and  form  which  at- 
tends that  case,  I  think  no  very  ma- 
terial argument  is  to  be  derived  from 
it."  The  present  writer  ventures  to 
suggest  that  the  action  may  really  have 
been  brought  to  recover  damages  for  the 
wrongful  detention,  and  that  its  nature 
is  misstated  by  the  reporter.  This  ex- 
planation would  dispose  of  the  difficulty 
pointed  out  by  Lord  Ellenborough  with 
respect  to  a  naval  captain's  being  held 
liable  in  assumpsit,  and  it  derives  some 
support  at  least  from  the  fact  that  the 
ease  to  which  the  summary  of  Eades  v. 
Vamdeput  is  appended  as  a  note  was  an 
application  for  a  habeas  corpus,  and 
therefore  involved  the  master's  right  to 
the  person  of  the  apprentice,  and  not 
to  his  earnings. 

84  In    Foster    v.    Steirart     (1814)     3 
Maule  &  S.  191,  15  Revised  Rep.   713, 
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2037.  Proprietary  interest  of  the  master  in  the  earnings  of  his  serv- 
ant. Rights  as  dependent  upon  the  time  when  the  work  in  question, 
was  performed. —  There  is  considerable  authority  for  the  view  that  a 
master  is  not  entitled  to  maintain  an  action  against  a  third  person  to 
recover  the  wages  earned  by  his  hired  servant,  a  distinction  being 
taken  in  this  regard  between  the  incidents  of  contracts  of  apprentice- 
ship and  service.^  But  there  does  not  seem  to  be  any  satisfactory 
groimd  upon  which  such  a  distinction  can  be  predicated,  and  it  has 
been  ignored  in  all  the  other  decisions  reviewed  in  this  and  the  follow- 
ing sections.  The  doctrine  embodied  in  those  decisions  is  that  all 
money  or  other  property  which  a  servant  earns  by  extraneous  work 
performed  either  on  his  own  account  or  for  third  persons,  during  a 
period  of  tiine  which  he  is  bound,  under  the  terms  of  the  contract  of 


the  plaintiff's  apprentice  went  on  board 
the  defendant's  ship,  and  secreted  him- 
self until  the  defendant's  sh,ifi  sailed, 
when  he  discovered  himself  lo  the  de- 
fendant, who  carried  him  to  H.,  to 
which  place  he  worked  his  passage,  re- 
ceiving his  food.  During  the  passage 
to  H.  the  plaintiff's  and  defendant's 
ships  were  within  hail,  but  defendant 
did  not  make  known  to  plaintiff  that  he 
had  the  apprentice  on  board.  On  the 
arrival  of  defendant's  ship  at  H.  the 
apprentice  wished  to  leave  her,  but  de- 
fendant persuaded  him  to  remain, 
promising  him  either  wages  or  clothes 
and  pocket  money.  Under  this  persua- 
sion the  apprentice  sailed  with  him  to 
E.,  and  did  duty  as  one  of  the  crew, 
but  received  no  wages,  or  clothes  or 
pocket  money.  Held,  that  plaintiff  was 
entitled  to  recover  a  reasonable  com- 
pensation for  the  services  of  the  appren- 
tice from  H.  to  E. 

Where  A,  an  apprentice,  ran  away 
from  his  master,  in  New  York,  and 
entered  on  board  of  a  ship,  and  signed 
articles,  by  which  he  engaged  to  perform 
the  whole  voyage,  and  to  forfeit  his 
wages  in  case  of  desertion  or  embezzle- 
ment, and  during  the  voyage  he  desert- 
ed, having  been  guilty  of  embezzlement, 
it  was  held  that  the  master  was  en- 
titled to  recover  his  whole  earnings 
from  the  shipowners  during  the  time  he 
was  on  board,  without  any  deduction 
for  wages  advanced  to  the  apprentice. 
James  v.  Le  Roy   (1810)    6  Johns.  274. 

1  In  Rex  V.  St.  Nicholas  ( 1737 )  Burr. 
Sett.  Cas.  91,  Lord  Hardwicke  re- 
marked arguendo:  "A  master  cannot 
bring     an     action     for     wages     of    his 


servant,  though  for  the  wages  of  an  ap- 
prentice he  may;  because  the  time  of 
an  apprentice  is  considered  as  the  time 
of  the  master,  and  what  is  earned  by 
the  apprentice  is  considered  as  belonging 
to  the  master." 

In  a  Virginia  case  in  which  the  actual 
point  involved  was  whether  a  master  is 
bound  to  provide  medical  attendance  for 
his  servant,  the  court  remarked, 
arguendo:  "If  the  servant  should, 
during  his  service,  acquire  anything  by 
his  labor  for  any  other,  the  master 
would  not  be  entitled  to  it.  The  only 
remedy  of  the  master  would  be  against 
the  servant  himself,  if  he  had  been  in- 
jured by  the  servant's  laboring  for  an- 
other, unless  that  other  had  seduced 
the  servant  from  the  master's  service." 
Easley  v.  Graddoek  (1826)  4  Rand. 
(Va.)    423. 

In  Bowes  v.  Tillets  (1831)  7  Me.  457, 
the  court  observed,  arguendo:  "It 
seems  from  the  authorities  that  this  is 
the  only  action  which  can  be  sustained 
for  employing  the  servant  of  another 
of  full  age.  In  the  case  of  a  minor 
indented  as  an  apprentice  or  servant, 
his  services  actually  become  the  prop- 
erty of  his  master.  A  right  may  be 
acquired  to  the  labor  of  a  servant  of 
full  age;  but  It  is  a  right  resting  in 
contract,  for  the  breach  of  which  there 
may  be  a  recovery  in  damages.  The 
master  has  no  lien  upon  his  subsequent 
earnings;  but  may  obtain  satisfaction 
for  the  injury  he  has  sustained  by  the 
ordinary  process  of  law,  of  the  servant, 
or  of  any  other  person  who  knowingly  se- 
duces him."  The  "authorities"  referred 
to  were  not  specified  by  the  court. 
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hiring,  to  devote  to  the  discharge  of  his  duties,  should  be  deemed  to 
belong  to  his  master,  except  in  so  far  as  the  rights  of  the  parties  may 
have  been  modified  by  an  express  or  implied  agreement.* 


2  In  Roorhach  v.  Tslorth  River  S.  B. 
Co.  (1822)  6  Johns.  Ch.  469,  where  the 
masters  of  certain  river  boats  had  made 
contracts  with  the  Postmaster  General 
for  the  carriage  of  the  mails,  it  was 
held  that  they  were  not  entitled  to  take 
the  profits  without  the  consent  of  their 
employers.  The  employers  therefor 
had  the  right  to  demand  from  them, 
at  any  time,  an  assignment  of  the  con- 
tracts, and  appropriate  the  profits,  with- 
out paying  them  any  compensation  be- 
yond their  stipulated  wages.  It  was 
also  held  that,  after  having  consented 
and  continued  to  receive  additional 
salary,  in  lieu  of  all  fees  and  perqui- 
sites for  carrying  the  mails,  they  could 
not  claim  any  share  of  these  perqui- 
sites. 

In  Wallace  v.  De  Young  (1881)  98 
111.  638,  38  Am.  Rep.  108,  De  Young  had 
for  several  years  been  employed  by  F. 
&  R.  insurance  agents,  as  tlieir  salaried 
clerk,  cashier,  and  bookeeper.  During 
the  same  period  he  had  also  acted,  both 
during  and  outside  his  business  hours, 
as  the  accountant  of  W.,  a  person  en- 
gaged in  lending  money  and  buying  com- 
mercial paper.  It  was  contended  by  F. 
&  R.  that  the  latter  services  were  within 
the  scope  of  their  business,  and  therefore 
covered  by  his  salary.  With  regard  to 
the  services  rendered  to  W.  during  busi- 
ness hours,  the  rights  of  the  parties  were 
thus  stated  by  the  court.  His  employ- 
ers could  not  "require  him  to  perform 
such  service  .  .  .  unless  it  was 
within  the  terms  or  scope  of  the  agree- 
ment when  his  services  were  hired. 
They  had  no  legal  right  to  employ  him 
to  perform  one  kind  of  service  and  re- 
quire him  to  do  another  kind.  If  he 
chose  to  do  so  as  a  gratuity  to  his 
emploj'ers,  then  he  had  no  right  to 
recover  for  such  services  as  being  out- 
side of  and  beyond  his  employment.  On 
the  other  hand,  if  they,  in  terms  or 
by  fair  implication,  consented  that 
he  might  perform  services  during 
office  hours  for  Wallace,  and  receive 
compensation  therefor,  then  neither 
they  nor  Wallace  could  object  to  his  re- 
covery for  such  labor  and  services." 
Whether  his  employers  had  given  their 
consent  was  held  to  be  a  question  of 
fact  for  the  jury,  and  the  court  refused 
M.  &  S.  Vol.  v.— 396. 


to  disturb  a  verdict  in  Ids  favor.  Dis- 
cussing the  other  services  rendered  by 
De  Young,  the  court  said:  "It  is  be- 
lieved that  no  one  will  contest  the  pro- 
position that  Frisbie  &  Rappleye  were 
entitled  only  to  his  labor  and  skill  in 
the  pursuit  of  the  business  which  he 
had  been  employed  to  transact;  during 
business  hours.  They  could  have  no 
possible  claim  to  his  earnings  or  labor 
after  or  before  business  hours.  They 
only  had  a  right  to  appropriate  his 
labor  and  skill  during  the  time  devoted 
to  the  business  wliich  he  was  employed 
to  transact.  All  that  defendant  in 
error  earned  by  laboring  for  Wallace 
out  of  business  hours,  surely,  on  every 
principle  of  reason,  justice,  and  law, 
belonged  to  him.  If  Wallace  employed 
him,  and  agreed  to  pay  him  for  his 
labor  and  skill  performed  out  of  busi- 
ness hours,  Wallace  could  not  be  heard 
to  say  defendant  in  error  was  precluded 
from  recovering,  because  he  was  at  the 
same  time  employed  by  Frisbie  & 
Rappleye  to  labor  for  them  during  busi- 
ness hours.  He  was  clearly  entitled  to 
recover  for  all  labor  thus  performed  at 
the   request   of   Wallace." 

That  an  agent  or  servant  on  a  fixed 
salary,  who  sells  articles  to  his  em- 
ployers, under  a  contract  with  the  owner 
of  such  articles  for  a  remuneration,  his 
employers  having  knowledge  of  his  in- 
terest, can  claim  his  salary  from  the 
vendors  of  the  articles,  was  laid  down 
in  Wright  v.  Welch  (1879)  3  MacArth. 
479  (held  to  be  error  to  refuse  instruc- 
tion embodying  this  principle  when  evi- 
dence of  knowledge  was  introduced). 

In  M'Rae  v.  M'Beath  (1847)  5  N. 
B.  446,  it  was  held  that  money  given 
to  the  driver  of  a  stagecoach  by  the 
owner  of  a  horse  which  was  led  behind 
the  coach  on  one  of  its  trips  was  a  mere 
gratuity  to  the  driver  for  his  trouble 
in  looking  after  the  horse,  and  that  the 
master  was  accordingly  not  entitled  to 
it.  So  far  as  the  report  shows,  the  diffi- 
culties of  a  position  which  seems  to 
involve  the  broad  consequence  that  all 
gratuities  of  this  sort  may  legally  be 
appropriated  by  a  servant,  irrespective 
of  his  master's  permission,  do  not  seem 
to  have  occurred  either  to  the  judges 
or  to  counsel.     But  as   it  was  proved 
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A  servant  who  is  merely  required  to  attend  to  his  appointed  duties 
during  a  definite  portion  of  the  time  covered  by  the  contract  is  en- 
titled, during  his  leisure  hours,  to  undertake  for  his  own  benefit  any 
kind  of  work  the  performance  of  which  will  not  be  prejudicial  to  his 
master.'    Such  prejudice  is  always  inferable  wherever  the  extraneous 


that  the  driver  had  on  other  occasions 
been  paid  money  by  passengers  for 
small  services,  the  decision  may  pos- 
sibly be  referred  to  the  conception  of 
an  implied  consent  on  the  master's  part 
that  he  was  to  retain  such  earnings. 
This  seems  to  be  the  only  ground  upon 
which  the  conclusions  of  the  court  can 
be  sustained.  The  true  doctrine  seems 
to  be  that  the  right  of  servants  to  re- 
tain gratuities  given  by  third  persons 
must  rest,  in  the  last  analysis,  upon  the 
consent  of  their  masters,  and  that  a 
claim  founded  upon  the  existence  of 
such  a  right  cannot  be  supported,  unless 
that  consent  is  established  by  proof  of 
a  usage  known  to  the  master,  or  by 
other  suitable  evidence. 

In  Genco  v.  Remington  (1905)  100 
App.  Div.  223,  91  N.  Y.  Supp.  223,  de- 
fendants operated  a  canning  factory; 
raising  peas  of  their  own  as  well  as 
using  peas  raised  by  farmers.  Plaintiff 
entered  into  a  written  agreement  with 
defendants  to  secure  sufficient  help  to 
take  care  of  defendants'  pea  crop,  and 
was  to  receive  a  stated  compensation 
per  week  for  looking  after  the  help, 
"work  to  commence  June  1st,  1902,  and 
to  continue  through  pea-picking  time." 
Plaintiff  procured  hands  and  remained 
with  defendants  during  the  pea-picking 
time;  but,  as  defendants  did  not  have 
enough  peas  to  occupy  the  entire  time 
of  plaintiff  and  the  laborers,  he  also, 
with  defendants'  acquiescence,  superin- 
tended the  picking  of  peas  for  the  farm- 
ers, receiving  compensation  from  them. 
This  additional  labor  did  not  interfere 
with  the  picking  of  defendants'  crop, 
and  nothing  was  said  between  plaintiff 
and  defendants  as  to  compensation  for 
the  time  during  which  plaintiff  was 
employed  by  the  farmers.  Held,  that 
whether  what  plaintiff  was  paid  by  the 
farmers  was  to  be  applied  to  reduce  the 
compensation  due  him  from  defendants 
was  a  question  for  the  jury,  and  it 
could  not  be  declared,  as  a  matter  of 
law,  that  it  was  to  be  so  applied. 

In  Johnson  v.  Bicknell  ( 1843 )  23  Me. 
154,  the  defendant  was  sued  for  the 
value  of  work  performed  for  him  by  a 


minor  whose  services  had  been  assigned 
to  the  plaintiff  by  the  minor's  father, 
with  the  minor's  consent,  for  a  consider- 
ation enuring  wholly  to  the  father. 
Held,  that  the  claim  could  not  be  resist- 
ed on  the  ground  that  the  father  of  the 
minor  had  no  legal  right  to  sell  his 
time.  The  court  said:  "It  does  not 
appear  that  the  father  or  Samuel  (the 
son)  laid  any  claim  to  compensation  for 
the  services,  or  that  the  defendants  had 
paid,  or  claimed  a  right  or  pretended  a 
liability  to  pay,  anyone  else  therefor. 
What  possible  concern  can  they  have 
with  the  nature  or  efficacy  or  incfficacy 
of  the  contract  between  the  father  and 
the  plaintiff?  There  can  be  no  pretense 
that,  if  the  defendants  pay  the  plain- 
tiff, they  will  be  answerable  again  for 
the  amount  either  to  tlie  father  or  to 
the  son.  In  the  first  place,  it  does  not 
appear  that  either  makes  any  such 
claim,  and  secondly,  if  they  should  do 
so,  the  contract  with  the  father  by  the 
plaintiff  would  be  an  estoppel." 

3  That  an  articled  clerk  who  performs 
all  his  master's  business  may,  at  leisure 
hours,  work  for  wages  with  another  at- 
torney, was  held  in  Esc  parte  Blunt 
(1771)  2  W.  Bl.  764  (application  to 
strike  an  attorney  off  the  rolls  as  hav- 
ing been  irregularly  articled  to  a  second 
attorney ) . 

In  Jones  v.  Linde  British  Refrigera- 
tion Go.  (1901)  2  Ont.  L.  Rep.  (C.  A.) 
428,  reversing  s.  c.  (1900)  32  Ont.  Rep. 
191,  the  manager  of  a  cold-storage  com- 
pany, and  not  the  company  itself,  was 
held  to  be  entitled  to  a  commission 
which  he  had  earned  by  effecting  a  sale 
of  a  cold-storage  plant  for  the  defend- 
ants, in  pursuance  of  a  contract  of 
agency  which  he  had  entered  into  before 
his  appointment  to  the  managership  of 
the  other  company.  Moss,  J.  A.,  said: 
"I  do  not  think  the  law  is  so  extreme 
in  the  case  of  employees  or  servants  as 
to  prevent  them  absolutely  from  engag- 
ing their  minds  in  other  oceupations 
out  of  the  hours  of  their  service,  where 
the  occupation  is  not  inconsistent  with 
or  antagonistic  to  the  master's  business 
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work  undertaken  by  him  is  such  as  will  entail  a  conflict  between  his 
personal  interests  and  his  duty  to  his  master.  See  §  2039,  subsec.  h, 
post.  'Not  can  it  reasonably  be  doubted,  although  there  appears  to 
have  been  no  explicit  judicial  pronouncement  to  this  effect,  that  a 
court  would  not  suffer  a  servant  to  retain  the  benefit  of  work  done 
outside  of  business  hours,  in  any  case  where  it  appeared  that  he  could 
not  engage  in  the  work  without  appreciably  impairing  his  capacity 
for  the  performance  of  his  regular  duties. 

In  some  kinds  of  occupations  a  servant  is  deemed  by  implication 
to  undertake  to  devote  the  whole  of  his  time  and  attention  to  his  mas- 
ter's concerns.  Such  is  the  position  of  the  captain  and  the  crew  of  a 
sea-going  vessel,*  and  of  domestic  servants."    There  is  also  authority 


or  interest.  In  the  case  of  this  plaintiff, 
possessed  of  special  skill  in  a  branch  of 
knowledge  which  his  employment  with 
the  Toronto  Cold  Storage  Company  did 
not  call  upon  him  to  devote  to  the  fur- 
therance of  its  business,  there  seems  no 
good  reason  why  he  should  not  be  al- 
lowed to  profit  by  it,  if  in  doing  so  he 
was  not  interfering  with  the  company's 
business  or  prejudicing  its  interests." 
In  Williams  v.  Crane  (1908)  153 
Mich.  89,  116  N.  W.  554,  plaintiff  be- 
came a  tenant  on  defendant's  farm  for 
a  year  under  an  agreement  for  a  share 
of  the  crops.  During  the  year  it  was 
agreed  that  the  relation  of  landlord  and 
tenant  should  not  exist,  and  that  plain- 
tiff should  work  the  farm  as  an  em- 
ployee from  the  beginning  of  the  ten- 
ancy. Plaintiff  sued  for  the  services 
rendered,  and  defendant  sought  a  credit 
for  the  money  earned  by  plaintiff  work- 
ing for  third  persons  during  the  exist- 
ence of  the  relation  of  landlord  and  ten- 
ant. It  did  not  appear  that  any  loss 
occurred  to  defendant  by  plaintiff's  ab- 
sence while  working  for  others.  Held, 
that  the  credit  was  properly  refused. 
The  report  contains  merely  a  short  state- 
ment of  the  conclusion  arrived  at  by 
the  court,  and  the  precise  rationale  of 
the  decision  is  not  apparent.  Presum- 
ably the  contract  was  construed  as  one 
which  merely  required  plaintiff  to  give 
such  time  to  his  work  as  might  be  neces- 
sary to  keep  the  farm  in  good  order. 

Hte  also  Wallace  v.  De  Young,  cited 
in  note  2,  supra. 

4  That  the  right  of  a  shipowner  to 
the  services  of  a  shipmaster  is  regarded 
as  being  exclusive  in  its  nature  is  shown 
by   the   language  used   by   Lord   Ellen- 


borough  in  Thompson  v.  Haveloch 
(1808)  1  Campb.  527  (see  §  2038,  note 
1,  post). 

In  an  old  English  case  it  was  laid 
down  that,  if  the  master  of  one  ship 
takes  a  servant  that  belongs  to  the  mas- 
ter of  another  ship,  whatsoever  wages 
he  receives  from  the  King  upon  his  ac- 
count shall  be  to  the  use  of  his  first 
master,  being  acquired  by  the  labor  and 
industry  of  his  servant.  Gurreis  v. 
Bridges  (1697)  Comb.  450.  Apparently 
this  was  a  case  of  impressment  for  the 
navy.  Compare  the  similar  decisions 
regarding  apprentices,  cited  in  the  last 
section,  note  4. 

6  In  Whitwood  Chemical  Co.  v.  Hard- 
■man  [1891]  2  Ch.  (C.  A.)  416,  64  L.  T. 
N.  S.  716,  60  L.  J.  Ch.  N.  S.  428,  39 
Week.  Rep.  433,  it  was  taken  for  grant- 
ed by  Kay,  L.  J.,  that  the  contract  of 
a  domestic  servant  is  to  give  up  the 
whole  of  his  time  to  his  master's  serv- 
ice. In  fact  it  is  manifest  that,  having 
regard  to  existing  social  conditions,  the 
only  possible  view  is  that,  in  the  absence 
of  an  express  agreement,  such  a  servant 
must  be  presumed  to  be  subject  to  the 
control  of  his  master,  even  at  the  times 
when  he  is  not  actually  engaged  in  the 
performance  of  his  duties.  This  pre- 
sumption, it  is  apprehended,  is  equally 
applicable  whether,  during  the  period  of 
the  suspension  of  his  work  the  servant 
remains  on  his  master's  premises,  or 
goes  abroad,  with  his  master's  permis- 
sion, for  recreation  or  any  other  pur- 
pose. 

By  the  Codes  of  two  of  the  American 
states  it  is  provided:  "The  entire  time 
of  a  domestic  servant  belongs  to  the 
master,  and  the  time  of  other  servants 
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for  the  doctrine  that,  in  some  other  descriptions  of  employment,  the 
obligations  of  the  servant  are  equally  extensive.  But  the  decisions 
on  the  subject  are  not  harmonious.^  In  these  instances  the  complete- 
ness of  the  master's  control  over  the  servant's  time  is  in  itself  a  suffi- 
cient reason  for  refusing  to  allow  the  servant  to  retain  the  benefit  of 
work  extraneous  to  his  ordinary  functions.  But  in  some  of  the  cases 
involving  engagements  of  this  character,  reliance  has  also  been  placed 
upon  the  additional  consideration  that  he  could  not  engage  in  the 
given  transaction  without  having  "an  interest  against  his  duty." '' 

The  decisions  concerning  the  effect  of  an  express  stipulation  on  the 
part  of  a  servant  to  give  all  his  time  to  his  employer  are  conflicting. 
By  one  court  it  has  been  laid  down  broadly  that  a  servant  who  has 


to  such  an  extent  as  is  usual  in  the  busi- 
ness in  which  they  serve,  not  exceeding 
in  any  case  ten  hours  in  the  day."  Cal. 
Civ.  Code,  §  2013;  S.  D.  Civ.  Code,  § 
4973. 

6  In  Leach  v.  Hanmibal  d  St.  J.  R.  Co. 
(1885)  86  Mo.  27,  56  Am.  Rep.  408, 
wliere  the  stock  agent  of  a  railway  com- 
pany, employed  at  a  specified  monthly 
salary,  had  acknowledged  on  various 
pay-rolls  the  receipt  of  that  salary  "in 
full  of  all  demands"  for  work  done  dur- 
ing regular  and  irregular  hours  in  the 
service  of  the  company,  it  was  held  that, 
prima  facie,  the  agent  sold  to  the  com- 
pany his  entire  time  for  this  salary,  and 
that  the  fact  of  his  having  rendered 
services  as  notary  in  and  about  the  com- 
pany's business  would  not  make  the  com- 
pany liable  for  the  statutory  fees  there- 
for, unless  there  was  evidence  of  some 
agreement,  or  understanding,  or  course 
of  dealing  between  the  parties,  showing 
that  the  fees  were  not  to  be  included  in 
his  salary. 

In  Stevens  v.  Crane  (1889)  37  Mo. 
App.  487,  it  was  laid  down  that,  as  the 
servant  had  been  employed  to  perform 
such  duties  as  might  be  required  of  him 
for  the  management  of  an  estate,  all 
his  time  could  be  required,  if  necessai'y 
for  the  performance  of  his  duties,  and 
that  in  an  action  for  wrongful  dismissal 
the  jury  should  not  be  directed  to  allow 
in  mitigation  of  damages  only  the  wages 
earned  within  such  time  as  would  have 
been  required  for  the  performance  of 
said  duties.  Such  an  instruction  re- 
mitted the  jury  to  mere  conjecture. 
The  position  of  the  court  is  indicated 
by  its  remark  that  if  the  plaintiff's  serv- 
ices had  been,  by  the  term  of  the  con- 


tract, confined  to  stated  parts  of  days, 
weeks,  or  months,  then  it  would  be  un- 
reasonable that  he  should  account  for 
the  value  of  that  portion  of  his  time 
which  fell  outside  the  limits  which  the 
defendant  controlled  by  the  contract. 

See  also  Stebbina  v.  Waterhouse 
(1890)  58  Conn.  370,  20  Atl.  480,  § 
2040,  note  1,  post,  where  a  similar  em- 
ployment was  involved. 

That  a  custom  allowing  traveling 
salesmen  the  privilege  of  acting  as  re- 
tail salesman  during  the  holiday  trade 
and  retaining  their  earnings  does  not 
entitle  a  traveling  salesman  to  retain 
the  amount  so  earned,  where  his  con- 
tract made  no  provision  therefor,  and 
the  employer  was  not  aware  of  the  cus- 
tom, was  held  in  Millicfan  v.  Sligh  Fur- 
niture Co.  (1897)  111  Mich.  629,  70  N. 
W.  133.  It  should  be  observed,  however, 
that,  abstracting  the  element  of  custom 
or  usage,  the  servant's  freedom  of  ac- 
tion is  here  assumed  to  be  more  cir- 
cumscribed that  is  consistent  with  the 
theory  upon  which  another  Michigan 
case  as  to  a.  commercial  traveler,  cited 
in  §  2040,  note  1,  post,  was  decided. 
Geiger  v.  Ha/rris   (1869)    19  Mich.  209. 

The  stricter  view  of  the  obligations 
of  this  class  of  employees  has  also  been 
adopted  in  another  case  cited  in  that 
note.  Seaburn  v.  Zachmann  (1904)  99 
App.  Div.  218,  90  N.  Y.  Supp.  1005. 
But  the  decision  in  Jaffraif  v.  King 
(1870)  34  Md.  217  (see  same  note),  is 
contra. 

7  Thompson  v.  HarelocJc  ( 1808 )  1 
Campb.  527;  Diplock  v.  Blackburn 
(1811)  3  Campb.  43,  13  Revised  Rep. 
744;  Gardmer  v.  M'Gutcheon  (1842)  4 
Beav.  534. 
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made  such  a  stipulation  has  "no  legal  or  moral  right  to  devote  a  part 
of  it  to  an  independent  business  of  his  own,"  irrespective  of  the  ques- 
tion whether  that  business  does  or  does  not  interfere  with  his  service 
to  his  master.*  Another  doctrine  is  that  a  provision  of  this  tenor  does 
not  entitle  the  master  to  control  the  entire  earning  capacity  of  the 
servant,  and  that  the  right  which  it  confers  is  exclusive  merely  in  re- 
spect of  the  period  during  which  it  is  understood  that  the  servant  is  to 
hold  himself  in  readiness  for  the  performance  of  his  duties.  In  this 
point  of  view,  money  paid  to  him  for  extraneous  work  done  at  any 
other  time  will  belong  to  him,  and  not  to  his  master,  unless  it  was  de- 
rived from  a  business  or  transaction  which  gave  him  an  interest  con- 
flicting with  his  obligations  under  the  contract.^    The  latter  of  these 

8  In   Jackson  v.    Seevers    (19021    115  belonged  to  the  real -estate  broker,  and 

Iowa,   370,   88   N.    W.   931    (action   for  that  the  broker  was  entitled  to  an  ac- 

wages  and  for  an  accounting),  the  court  counting  in  respect  of  the  commissions 

said   that  if  the  record  before   it  were  received  by  him. 

such  as  to  enable  it  to  determine  what        For    other    decisions    embodying    the 

the   personal    earnings   of   the   plaintiff  same  theory  regarding  the  extent  of  the 

were  as  a  member  of  a  stock  partner-  servant's   obligations,   see   §   2040,   note 

ship  to  which  he  belonged,  it  would  have  1,   (b),  post. 

given  the  defendant  the  benefit  of  such  sin  Clarkr  v.  Kelsey  (1894)  41  Neb. 
earnings.  But  as  it  had  been  shown  766,  60  N.  W.  138  (action  to  compel 
that  the  profits  received  by  the  servant  servant  to  account  for  profits  of  an- 
from  the  stock-buying  business  were  other  business),  the  employee  had 
merely  the  returns  from  his  investment,  agreed  to  take  charge  of  the  employer's 
and  the  business  was  entirely  carried  business  at  a  certain  place,  consisting 
on  by  his  partner,  the  master  was  held  of  a  toll-bridge,  a  hotel,  and  a  stock 
to  have  no  claim  on  the  money  thus  ac-  of  general  merchandise,  and,  in  con- 
cruing  to  him.  The  court  relied  upon  sideration  of  a  specified  salary,  "to  give 
Mechem,  Agency,  §  471,  where  the  un-  his  whole  time,  skill,  and  attention  to 
qualified  rule  in  the  text  is  enunciated,  the  business."  After  entering  upon  the' 
The  learned  author  cites,  as  one  of  his  discharge  of  his  duties,  the  employee 
authorities,  Leaoh  v.  Hannibal  &  St.  J.  engaged,  on  his  own  account,  in  trad- 
R.  Co.  (1885)  86  Mo.  27,  56  Am.  Rep.  ing  in  certain  articles  which  his  em- 
408.  But  that  was  a  case  in  which  the  ployer  had  never  handled,  and  also  ac- 
exclusive  right  of  the  master  was  based  cepted  the  agency  for  a  stage  company, 
upon  implication.  The  other  precedent  The  extent  of  his  obligation  to  his  em- 
cited  is  Stansiury's  Case  (1864)  1  Ct.  ployer  was  thus  defined  by  the  court: 
n  123.  But  this  does  not  sustain  the  "If  all  his  time  was  necessary  for  the 
doctrine  propounded.  See  §  2039,  note  successful  prosecution  of  the  business, 
9  „ggf  it  was  his  duty  to  bestow  it;  otherwise 
"'a  doctrine  not  less  broad  than  that  not.  While  it  is  true  that  an  agent 
of  the  Iowa  court  was  enounced  in  Sum-  has  a  perfect  right  to  engage  m  an 
ncr  V  Nevin  (1906)  4  Cal.  App.  347,  87  enterprise  or  business  for  his  own  bene- 
Pao  1105.  There  an  employee  of  a  real-  fit,  when  not  in  conflict  with  the  interest 
estate  broker,  who  had  been  hired  under  of  his  principal,  unless  the  business  of 
a  contract  which  bound  him  to  devote  the  agency  is  such  that  it  requires  the 
his  entire  time  and  attention  to  his  agent's  whole  time  and  attention,  he 
work  entered  into  a  second  contract  by  may  not,  however,  engage  in  an  enter- 
which  he  became  the  agent  for  the  sale  prise  on  his  own  account  of  the  same 
of  another  person's  land.  Held,  that  kind  as  that  of  his  principal,  nor  will 
whatever  the  employee  received  on  ac-  he  be  permitted  to  neglect  his  em- 
count  of  his  services  as  agent  during  ployer's  business  for  his  own.  Adam,9 
the  term  covered  by  the  first  contract  Exp.  Co.  v.  Trego   (1871)    35  5Id.  64. 
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theories  is  possiblv  the  correct  one.     When  considered  with  relation 
to  the  circumstance  that,  in  most  kinds  of  occupations,  it  is  under- 


The   effect   of  the   case   cited   is   stated 
in  §  2040,  past. 

It  has  been  held  that  a  contract  by 
a  bank  cashier  to  give  all  his  time  to 
the  bank  does  not  entitle  the  bank  to 
earnings  of  such  cashier  in  a  business 
entirely  foreign  to  that  of  banking. 
Such  a  contract,  it  was  declared,  cannot 
be  construed  as  meaning  that  all  the 
servant's  outside  earnings  were  to  be- 
long to  the  bank.  Hillsboro  Nat.  Bank 
V.  Hyde  (1898)  7  N.  D.  400,  75  N.  W. 
781.  The  court  observed:  "They  [i.  e., 
the  directors  examined  as  witnesses] 
purport  to  give  the  whole  agreement  in 
their  testimony,  and  yet  not  a  word  is 
said  by  them  about  earnings.  The  ut- 
most scope  of  the  contract,  as  they 
swear  to  it,  is  that  defendant  was  to 
give  all  of  his  time  to  the  bank.  Such 
an  agreement  is  widely  different  from 
that  which  plaintiff  has  set  forth  in  its 
complaint.  A  contract  to  give  all  of 
one's  time  to  the  employer  does  not 
mean  that  outside  earnings  of  the  em- 
ployee are  to  belong  to  the  employer. 
The  servant  cannot  devote  himself  to 
his  own  business  at  the  expense  of  his 
master  without  violating  his  contract. 
But  his  personal  earnings  are  his  own. 
There  is  no  evidence  in  the  case  that 
the  defendant  neglected  his  duties  as 
cashier,  in  the  performance  of  the  work 
in  which  .such  outside  earnings  were 
made.  .  .  .  Under  the  contract,  as 
testified  to  by  Mr.  Plummer,  defendant 
could  not  engage  in  a  banking  business, 
over  plaintiff's  counter,  for  his  own 
profit.  The  earnings  of  such  worlc  would 
belong  to  the  plaintiff,  not  by  reason 
of  any  special  contract  for  earnings,  but 
because  they  would  be  the  eariiinss  of 
the  bank  itself;  the  defendant  being 
under  obligations,  through  his  contract, 
to  give  the  bank  all  his  time, — not  to 
set  himself  up  as  a  rival  banker  while 
actually  engaged  in  the  plaintiff's  work. 
But  such  a  case  is  not  before  us.  De- 
fendant, without  neglecting  his  duties 
as  cashier,  acted  as  agent  for  others  in 
the  sale  of  real  estate. — a  business  for- 
eign to  that  of  banking, — and  in  this 
way  earned  certain  sums  of  money, 
which  he  is  entitled  to  retain,  unless  it 
appears  that  he  sold  them  in  advance 
to  the  plaintiff.  The  evidence  of  only 
one  witness  comes  near  to  establishing 


the  alleged  contract.  In  view  of  the 
ftict  that  the  evidence  of  the  other  wit- 
nesses for  plaintiff — one  of  them  plain- 
tiff's president,  and  the  very  man  who 
appears  to  have  done  the  talking  at 
the  meeting  of  the  board  of  directors — 
negatives  the  existence  of  the  contract 
set  forth  in  the  complaint,  we  are  satis- 
fied, considering  the  extraordinary  na- 
ture of  such  an  agreement,  that  the  only 
witness  who  spoke  of  'earnings'  used 
the  word  in  the  same  sense  as  the  word 
'time.'  What  his  testimony  means  is 
that  defendant  was  to  give  the  bank 
the  benefit  of  his  whole  time  in  and 
about  the  legitimate  business  of  the 
bank.  We  do  not  think  that  he  in- 
tended to  say  that  it  was  understood 
that  if  defendant,  in  spare  moments, 
wrote  a  book,  or  taught  a  night  school, 
or  sang  in  a  church  choir,  the  fruits  of 
his  extra  toil  on  his  own  behalf  should 
be  swept  into  the  tills  of  the  bank.  Tak- 
ing all  the  evidence  together,  and  con- 
struing it  fairly  in  the  light  of  known 
business  usages,  we  think  that  it 
amounts  to  no  more  than  this:  That 
defendant  should  have  no  right  to  com- 
plain if  plaintiff  exacted  of  him  excep- 
tional labors  in  its  banking  business; 
that  he  would  give  the  defendant  all 
his  time  and  energies  in  the  endeavor 
to  make  profit  for  the  plaintiff,  however 
long  might  be  the  hours  of  work  re- 
quired, and  without  reference  to  the 
fact  that  the  demands  on  him  might 
be  unreasonable,  in  view  of  the  work 
required  of  their  cashiers  by  other 
banks." 

In  Atlantic  Compress  Co.  v.  Young 
(1903)  118  Ga.  868,  45  S.  E.  677,  where 
an  employee  who  had  agreed  to  devote 
all  his  time  to  his  work  was  sued  for 
money  earned  by  using  the  master's 
appliances  for  the  performance  of  work 
for  a  third  person,  an  instruction  was 
held  to  be  erroneous  for  the  reason  that 
it  was  in  conflict  with  the  rule  that 
where  an  employee  has  bargained  his 
time  to  his  employer  he  has  no  right  to 
appropriate  any  part  of  it  to  his  own 
use  without  the  consent  of  his  employer. 
It  is  apparent,  however,  from  the  fol- 
lowing passage  in  the  opinion,  that  the 
actual  scope  of  the  decision  is  much 
narrower  than  this  language,  if  taken 
literally,  would   indicate:      "If  the   evi- 
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stood  that  employees  are  expected  to  work  for  a  definite  portion  of  the 
day  only,  a  stipulation  of  this  character  becomes  susceptible  of  two 
■constructions.  It  would  seem  to  be  not  unreasonable,  therefore,  to 
take  the  position  that  a  servant  should  not  be  saddled  with  the  con- 
sequences of  an  arrangement  so  onerous  as  one  which  involves  a  total 
surrender  of  his  earning  capacity,  unless  his  intention  in  that  regard 
has  been  expressed  in  clear  and  unambiguous  language,  or  the  na- 


■dence  had  shown  satisfactorily  that  the 
employee  in  this  case  was  not,  during 
regular  working  hours,  constantly  oc- 
■cupied  with  duties  he  owed  to  his  em- 
ployer, a  due  regard  for  the  obligations 
imposed  upon  him  by  his  contract  of 
employment  would  have  required  him  to 
obtain  the  consent  of  his  employer  be- 
fore he  should  undertake,  for  his  own 
benefit,  duties  outside  of  his  regular 
business." 

In  a  recent  Canadian  case  it  was  held 
that,  if  a  servant  does  work  in  a  capac- 
ity different  from  that  to  which  his 
engagement  relates,  and  does  not  use 
time  which  should  be  devoted  to  his 
master's  business,  or  engage  in  com- 
petitive undertakings,  he  is  not  liable 
to  pay  to  his  master  the  earnings  or 
profits  received  by  him  in  respect  of 
such  work.  Sheppard  Pub.  Co.  v.  Uar- 
kins  (1905)  9  Ont.  L.  Rep.  504.  It  was 
•considered  to  be  absolutely  clear  from 
the  evidence  that  the  profits  claimed 
"by  the  plaintiffs  were  made  "in  indepen- 
dent transactions  undertaken  by  the  de- 
fendant as  principal,  and  in  no  wise 
connected  with  or  arising  out  of  his 
employment  by  the  plaintiffs."  The  case 
was  accordingly  declared  not  to  be 
controlled  by  the  doctrine  which  "re- 
quires agents  to  account  for  secret 
commissions  and  other  profits  and  ad- 
vantages derived  by  them  from  the  trans- 
action of  the  business  of  their  principals, 
beyond  the  remuneration  for  whichthey 
have  agreed  to  render  their  services." 
The  principles  which  governed  the 
rights  of  the  parties  were  thus  discussed 
by  Anglin,  J.,  in  the  judgment  delivered 
for  the  court:  "Xo  doubt  the  rights  of 
the  master  over  the  person,  as  well  as 
the  time  and  labor  of  his  servant,  were 
much  more  extensive  formerly  than  they 
are  to-day.  Many  of  those  rights  which 
arose  out  of  the"  feudal  system  of  vil- 
leinage are  inconsistent  with  modern 
ideas  of  human  liberty  and  the  inalien- 
able freedom  of  citizenship.  To  apply 
in  its  pristine  force  even  to  the  menial 


servant  of  the  present  day  the  maxim, 
Quicquid  acquiritur  servo  acquiritur 
donvino,  would  shock  the  twentieth  cen- 
tury mind.  .  .  .  The  implication,  in 
the  case  of  a  partner,  of  a  covenant  to 
do  for  the  partnersliip  all  business  with- 
in its  scope  in  which  he  may  engage,  is 
not,  in  my  opinion,  to  be  extended  to 
the  case  of  a  servant  or  agent,  though 
lie  has  promised  to  give  to  a  particular 
undertaking  of  his  employer  exclusive 
service.  It  is  a  covenant  implied  from 
the  nature  of  the  partnership  contract, 
which  is  in  substance  that  the  partners 
will  do  that  class  of  business  which  is 
within  the  partnership  undertaking  for 
the  partnership.  The  contract  of  the 
agent  or  servant  is  merely  to  do  his 
employer's  business  for  his  employer's 
benefit.  He  may  violate  bis  contract, 
express  or  implied  not  to  engage  in  any 
other  business,  or  to  devote  his  whole 
time  and  attention  to  his  master's  work, 
by  undertaking  other  employment;  but 
it  is  quite  another  thing  to  say  that  he 
must  be  deemed  to  have  agreed  that,  if 
he  does  other  business  than  that  of  his 
employer,  it  shall  be  on  his  employer's 
account  or  for  his  benefit.  The  right  of 
the  employer  to  the  earnings  or  profits 
derived  from  such  extraneous  employ- 
ment of  his  servant  must,  if  it  exists, 
rest  upon  something  other  than  such  an 
implied  agreement  on  the  part  of  tlie 
servant.  .  .  .  The  covenant  of  an 
employee  to  devote  his  entire  time  to 
the  undertaking  of  his  employer  must, 
moreover,  receive  a  reasonable  construc- 
tion. It  cannot,  for  instance,  be  deemed 
to  require  that  the  employee  should 
give  to  the  service  hours  of  the  day  or 
night  usually  devoted  to  rest  and  recrea- 
tion. It  does  impose  upon  him  an  ob- 
ligation to  employ  diligently,  in  advanc- 
ing that  undertaking  or  business  of  his 
principal  to  which  he  has  agreed  to 
devote  himself,  during  such  hours  as 
it  is  customary  for  men  in  positions 
such  as  his  to  ■'vork,  all  the  time  and 
ability   he    can    wstow   advantageously 
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ture  of  the  employment  is  such  that  he  may  fairly  be  presumed  tO' 
have  agreed  to  such  a  surrender. 

In  cases  where  a  servant  continues  to  perform  work  after  his  term 
has  expired,  and  at  the  same  time  renders  services  to  another  person 
by  whom  he  has  been  engaged  with  the  knowledge  and  consent  of  his 
original  employer,  but  without  any  explicit  agreement  as  to  the  own- 
ership of  the  remuneration  derived  from  the  new  position,  the  ques- 
tion whether  he  is  entitled  to  retain  that  remuneration  must  be  de- 
termined from  the  evidence  as  a  whole.  ^'' 


to  his  principal.  Even  during  those 
hours  of  the  day  usually  devoted  to 
work  of  the  kind  for  which  he  is  en- 
gaged, the  servant  is  not  obliged  by  such 
a  covenant  to  sit  in  idleness.  A'emo 
tenctur  ad  inutilia.  If  he  is  unable  to 
utilize  his  time  for  the  benefit  and  ad- 
vantage of  his  employer  at  that  for 
which  he  is  employed,  he  may,  without 
becoming  liable  to  account  for  benefits 
so  acquired,  make  other  use  of  it  not 
inconsistent  with  the  discharge  of  the 
duties  to  his  employer  which  he  has 
undertaken.  To  hold  otherwise  would 
be  in  effect  to  place  the  employee  of  the 
present  day  in  a  position  little,  if  at 
all,  better  than  that  of  the  villein  of 
former  times.  .  .  .  Subject  to  what 
is  said  below  as  to  competitive  or  rival 
business,  even  though  he  has  promised 
to  devote  all  his  time  and  attention  to 
a  definite  undertaking  of  his  employer 
which  he  has  been  engaged  to  promote, 
a  servant  is  not,  in  my  opinion,  bound 
to  account  to  his  master  for  profits  or 
earnings  made  by  devoting  to  other  af- 
fairs time  and  energy  that  he  has  not 
agreed  to  devote  to,  or  that  could  not 
be  usefully  expended  upon,  the  master's 
undertaking.  In  other  words,  upon  such 
a  contract,  fairly  and  reasonably  con- 
strued, the  servant's  spare  time  is  his 
own.  Walla-ce  v.  De  Young  (1881)  98 
111.  638,  38  Am.  Rep.  lOS!  But  if  he 
employs  for  his  own  purposes  portions 
of  the  day  usually  devoted  to  such  busi- 
ness as  that  for  which  he  has  been  en- 
gaged, the  onus  is  certainly  upon  him  to 
furnish  convincing  proof  that  the  time 
so  spent  was  not  required  for  and  could 
not  have  been  profitably  used  in  that 
business  of  his  master  which  has  been 
intrusted  to  him." 

10  In  Reid  v.  Macdonald  (1907)  4 
Australian  Comm.  Rep.  1572,  A,  a  manu- 
facturer of  refrigerating  machinery,  en- 
gaged B  as  manager  of  his  business  in 


one  of  the  cities  where  he  had  had  an 
establishment.  By  the  contract  B  was 
to  devote  his  whole  time  and  ability  to 
his  duties,  one  of  those  duties  being  the 
promotion  of  syndicates  or  companies 
which  should  purchase  machinery  from 
A.  With  the  knowledge  and  consent 
of  A,  B  promoted,  towards  the  close  of 
the  term  of  his  engagement,  an  ice- 
skating  rink  in  another  city,  and  was 
appointed  consulting  engineer  of  the 
concern.  It  was  also  arranged  between 
the  parties  that  B  should,  for  a  period 
which  was  not  precisely  defined,  but 
which  was  expected  to  last  until  the 
rink  was  established,  continue  in  the 
employment  of  A,  and  attend  to  his 
duties  as  manager  as  well  as  to  the 
other  project.  One  of  the  documents 
in  evidence  was  a  letter  in  which  A 
wished  B  every  success,  and  «ven  de- 
clared that  he  would  not  take  any  shares 
in  the  company  unless  B  became  man- 
ager. In  his  capacity  as  consulting 
engineer  of  the  rink  company  he  was 
called  upon  to  draw  plans  and  specifi- 
cations of  machinery,  prepare  the  eon- 
tract  for  its  supply,  and  superintend  its 
erection.  The  tender  of  A  for  the  work 
to  be  performed  was  accepted,  and  the 
machinery  erected  under  the  supervision 
of  B,  who  received  as  his  remuneration 
2,000  paid-up  shares.  Held,  that  A  was 
not  entitled  to  claim  these  shares.  Grif- 
fith, Ch.  J.,  with  whom  concurred , 

generally,  took  the  position  that,  as  the 
defendant  was  to  be  the  manager  of  the 
new  rink,  it  was  extremely  doubtful 
whether  the  promotion  of  that  concern 
was  a  piece  of  business  which  he  was 
to  transact  in  behalf  of  the  plaintiff. 
But,  assuming  that  it  was  such  a  busi- 
ness, his  employment  would  have  ter- 
minated with  the  formation  of  the  com- 
pany. To  the  learned  judge  it  appeared 
to  be  proved  "that  the  shares  in  ques- 
tion, were  to  be  acquired  by  the  defend- 
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In  one  case  it  has  been  held  that  the  employer  was  not  entitled  to 
the  commission  of  an  employee  who  had  been  appointed  postmaster.^'' 

2038.  Same  subject.  Rights  of  master  considered  with  reference  to 
the  fact  that  the  work  in  question  gave  the  servant  an  interest  conflict- 
ing with  his  duty.— It  is  fully  settled  that  whether  the  extraneous 
work  in  question  was  or  was  not  performed  at  a  time  when  the  serv- 
ant should  have  been  engaged  in,  or  holding  himself  in  readiness  to 
discharge,  his  duties,  the  master  is  in  any  event  entitled  to  claim  the 
money  earned  by  the  work,  if  it  was  of  such  a  nature  that  it  gave  him 
an  interest  conflicting  with  his  contractual  obligations.^  Even  a  cus- 
tom prevalent  in  the  business  in  which  he  was  engaged  will  not  be 
recognized  by  a  court  as  a  circumstance  authorizing  him  to  place  him- 
self in  this  situation,  unless  it  is  apparent  that  the  master  was  aware 


ant  as  remuneration  for  services  ren- 
dered to  the  company,  not  for  services 
rendered  to  the  plaintiff,  and  at  a  time 
when  he  wsls  detached  from  the  plain- 
tiff's service  so  far  as  necessary  to 
enable  him  to  enter  into  the  company's 
service  for  that  purpose."  Isaacs,  J., 
observed:  "As  a  question  of  fact,  1 
arrive  at  the  conclusion  that  both  plain- 
tiff and  defendant  thoroughly  understood 
and  acted  on  the  basis  tfiat  the  defend- 
ant in  his  capacity  of  consulting  en- 
gineer of  the  company  vi^as  completely 
severed  from  all  relations  with  the  plain- 
tiff, and  that  both  of  them  felt  that  a 
double  relation  vpas  impossible,  because 
the  functions  were  incompatible." 

11  In  Bailey  v.  Sibley  Quarry  Co. 
(1910)  166  Mich.  321,  129  N.  W.  17, 
the  plaintiff  was  employed  at  an  annual 
salary  by  defendant  as  manager  of  its 
store,  and  was  appointed  postmaster, 
and  kept  the  postoffice  in  the  store, 
where  it  was  looked  after  by  him  and 
his  clerks,  and  the  business  conducted 
as  a  department  of  the  store.  In  an 
action  by  him  for  his  commissions,  the 
court  said:  "The  defendant's  inquiry 
upon  what  theory  plaintiff  can  claim  the 
commissions  leads  us  to  the  inquiry 
upon  what  theory  defendant  can  claim 
them.  The  plaintiff,  and  not  the  defend- 
ant, was  postmaster.  The  commissions 
belonged  to  the  postmaster.  How  and 
when  and  by  what  right  did  defendant 
become  entitled  to  them?  Defendant 
claims  to  have  been  influential  in  secur- 
ing the  plaintiff's  appointment,  that  it 
furnished  a  place  in  which  to  keep  the 
office,  and  provided  light,  heat,  and  oc- 


casional help,  but,  conceding  it  did  all 
these,  it  would  not  thereby  be  entitled 
to  the  official  salary  of  one  of  its  em- 
ployees because  he  was  in  its  employ, 
if  there  were  no  agreement  to  that  effect. 
The  plaintiff  may  or  may  not  be  in- 
debted to  defendant  for  rent,  heat,  and 
light,  but,  if  he  were,  that  would  not 
entitle  it  to  retain  plaintiff's  salary  as 
postmaster." 

1  In  Thompson  v.  Havelock  ( 1808 )  1 
Campb.  527,  the  plaintiff,  the  captain 
of  a  ship  which  a  government  officer 
had  chartered  as  a  transport,  had  stipu- 
lated that,  in  addition  to  the  freight, 
a  certain  sum  should  be  paid  to  him  for 
his  own  benefit.  It  was  held  that  he 
could  not  recover  this  money  from  the 
owner.  Lord  Ellenborough  said:  "Is 
it  contended  that  a  servant  who  has 
engaged  to  devote  the  whole  of  his  time 
and  attention  to  my  concerns  may  hire 
out  his  services,  or  a  part  of  them,  to 
another?  It  would  have  been  a  different 
thing  if  the  owner  had  been  suing  for 
this  money;  but  I  am  clearly  of  opinion 
that  at  all  events  the  present  plaintiff 
has  no  right  to  it.  Under  this  contract 
he  must  have  been  taken  from  superin- 
tending the  defendant's  ship;  and  I 
don't  know  how  far  it  might  go,  if  such 
earnings  could  be  recovered  in  a  court 
of  justice.  No  man  should  be  allowed 
to  have  an  interest  against  his  dvity. 
I  will  assume  that  the  plaintiff  obtained 
as  high  a  freight  as  possible  for  his 
owners,  and  that  his  services  to  govern- 
ment were  meritorious:  Still  there 
wo'1d  be  no  security  in  any  department 
of  life  or  of  business,  if  servants  could 


6330 


MASTER  AND  SERVANT. 


[chap,  lxxxix. 


of  the  custom,  and  contracted  with  reference  to  it."  For  the  purposes 
of  the  rule,  it  is  immaterial  whether  the  servant,  when  he  earned  the 
money,  was  working  on  his  own  account  or  for  a  third  person. 

2039.  Same  subject  further  discussed. — a.  Statutory  provisions,  ef- 
fect of. — In  a  few  of  the  American  states  the  respective  rights  of  the 
master  and  servant  have  been  defined  by  statutory  provisions,  which 
are  apparently  intended  to  be  declaratory  of  the  common-law  prin- 
ciples developed  in  the  preceding  section,  and  are  presumably  to  be 
construed  on  that  footing.^ 


legally  let  themselves  out  in  whole  or 
in  part.  My  opinion  upon  the  subject 
is  quite  decisive." 

2  In  Diplock  v.  Blackhurn  (1811)  3 
Campb.  43,  the  master  of  a  ship  in  a 
foreign  port  claimed  to  retain  for  liis 
own  benefit  the  premium  received  by 
him  upon  a  bill  drawn  upon  England 
on  account  of  the  ship,  on  the  ground 
that  there  had  been  a  usage  for  masters 
of  ships  to  appropriate  such  premiums 
to  their  own  use.  But  Lord  Ellen- 
borough  held  that  the  money  belonged 
to  the  owner,  and  not  to  the  captain, 
and  stigmatized  the  usage  set  up  as  a 
usage  of  fraud  and  plunder.  "What 
pretense,"  he  says,  "can  there  be  for 
an  agent  to  make  a  profit  by  a  bill  upon 
his  principal?  This  would  be  to  give 
the  agent  an  interest  against  his  duty." 

In  Gardner  v.  M'Cutoheon  (1842)  4 
Beav.  534,  where  an  alleged  custom  of 
trade  was  relied  upon,  Lord  Langdale 
made  the  following  remarks:  "I  could 
not,  even  if  it  were  uncontradicted, 
which  it  is  not,  pay  much  attention  to 
it  on  the  present  occasion.  The  master 
of  a  ship  is  an  agent  bound  to  give  all 
his  time  and  attention  to  his  principal; 
in  this  case  the  duty  of  the  defendant 
as  master  was,  when  the  ship  was  em- 
ployed on  a  trading  adventure,  to  act 
for  the  common  benefit  of  the  owners; 
and  when  the  ship  was  freighted  or  char- 
tered, to  obtain  freight  on  the  best 
terms  he  could  for  the  owners,  free  from 
all  bias  of  separate  interest  in  himself, 
or  of  leave  given  to  himself  by  the 
charterers  to  trade  for  himself;  and  I 
think  that  it  will  be  very  difficult  to 
support  a  custom  which,  if  legal,  as 
alleged,  would  entitle  him  to  trade  for 
himself  separately,  when  it  was  his 
duty  to  trade  to  the  best  of  his  ability 
for  the  joint  interest  of  himself  and  the 
other  owners,  and  would  give  him  a 
discretionary   power   to   place   his   own 


interest  in  competition  with  the  joint 
interest,  an  option  to  give  the  advantage 
to  himself,  whenever  he  pleased,  without 
the  knowledge  of  his  co-owners,  and 
without  giving  them  notice  of  his  pro- 
ceedings in  this  respect;  a  custom  also 
which  would  make  it  valid  for  a  person 
in  the  relation  of  co-owner  or  partner, 
having  complete  control  over  the  ship, 
which  was  partnership  property,  to  em- 
ploy it  at  the  joint  risk  for  his  private 
benefit.  I  cannot,  on  the  present  occa- 
sion, assume  that  there  is  any  such  cus- 
tom; I  can  well  conceive  that  the  mas- 
ter of  a  ship,  undertaking  a  long  voyage, 
and  necessarily  taking  out  provisions  or 
private  effects  of  some  value,  which  may 
require  change,  may  not  be  precluded 
from  parting  with  those  effects  for 
others,  and  in  that  respect  carrying  on 
some  trade ;  and  if  this  were  the  sort 
of  custom  alleged,  it  would  deserve  more 
attention  on  this  occasion ;  but  the  de- 
fendant claims  something  far  beyond 
this;  and  taking  all  the  evidence  into 
account,  I  cannot  rely  on  the  alleged 
custom :  and  it  appears  to  me  that  there 
are  strong  grounds  for  thinking  that  the 
wools  were  purchased  with  partnership 
property,  or  with  money  for  which  the 
defendant  was  accountable  to  the  part- 
nership, and  that  they  belong  to  the 
partnership." 

3  Sheppard  Pub.  Co.  v.  Barking  (1905) 
9  Ont.  L.  Rep.  504. 

iBy  §  1985  of  Cal.  Civ.  Code,  it  is 
provided:  "Everything  which  an  em- 
ployee acquires  by  virtue  of  his  employ- 
ment, except  the  compensation,  if  any, 
which  is  due  to  him  from  his  employer, 
belongs  to  the  latter,  whether  acquired 
lawfully  or  unlawfully,  or  during  or 
after  the  expiration  of  the  term  of  his 
employment." 

The  same  provision  is  found  in  §  4954 
of  the  Civil  Code  of  South  Dakota. 
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The  civil  servants  of  the  Federal  government  in  the  United  States 
are  subject  to  the  provision  of  the  act  of  Congress,  of  26th  of  August, 
1842  (5  Stat,  at  L.  525,  chap.  202,  U.  S.  Comp.  Stat.  1901,  p.  1206, 
§  12),  vsrhich  declares  that  a  person  whose  salary  is  fixed  by  law  can 
hold  no  other  office,  and  can  receive  no  other  or  additional  compensa- 
tion for  any  service  whatsoever.  This  statute  prevents  a  civil  servant 
to  whom  it  is  applicable  from  receiving  additional  compensation,  even 
though  the  services  in  question  were  valuable  and  were  rendered  upon 
the  assurance  of  the  superior  officer  who  employed  him  that  he  would 
be  justly  remunerated  for  them.* 

b.  Master's  right  to  wages  earned  by  servant  whose  services  have 
been  temporarily  transferred  with  the  master's  consent. — In  cases 
where  the  servant  suspends,  with  his  master's  consent,  the  perform- 
ance of  his  contractual  duties,  and  transfers  his  services  to  a  third 
person,  the  extent  of  the  right  of  his  original  master  to  maintain  an 
action  for  the  wages  earned  by  him  while  working  for  the  third  per- 
son depends  upon  the  nature  of  the  arrangement  between  the  two  em- 
ployers.' So  far  as  services  rendered  in  a  civil  employment  are  con- 
cerned, the  only  reported  case  which  bears  upon  this  question  seems 
to  be  one  which  turned  upon  points  of  pleading.*    But  the  following 

This  provision  was  construed  in  Burns  of  the  public  lands  under  a  resolution 

V.  Clark    (1901)    133  Cal.  634,  85  Am.  of    the    House).      In    neither    of    these 

St.  Rep.  233,  66  Pac.  12,  where  it  was  cases  did  the  court  refer  to  the  general 

declared  to   have  no  application  to  ac-  principles  which  regulate  the  rights  of 

quisitions  not  coming  within  the  scope  employer  and  employee  apart  from  stat- 

or  purpose  of  the  employment.     An  em-  ute. 

ployee  was  held  to  be  entitled  to  retain  3  It  is  scarcely  necessary  to  point  out 
possession  of  some  gold  which  he  had  that  no  stipulation  between  the  two  em- 
found  while  grading  a  site  for  a  mill  ployers  can,  without  the  servant's  con- 
on  government  land.  The  court  said:  sent,  affect  the  rights  of  the  servant  to 
"Had  the  object  of  the  grading  been  the  look  to  his  original  master  for  the  pay- 
acquisition  of  the  ores  to  be  extracted,  ment  of  his  wages  during  the  period 
the  provision  would  no  doubt  apply,  covered  by  the  contract, 
but  the  casual  finding  of  gold  by  an  *  In  Tresirell  v.  Middleton  (1623) 
employee  in  the  course  of  an  employ-  Cro.  Jac.  6.53,  the  plaintiff  declared  in 
ment  is  in  no  way  related  to  such  an  debt  upon  several  retainers  to  do  several 
object,  though  doubtless  an  acquisition  sorts  of  work,  and,  among  others,  that 
made  by  reason  or  cause  of  the  employ-  the  defendant  should  retain  one  J.  S., 
ment  cannot  with  propriety  be  said  to  the  plaintiff's  servant,  to  work  for  him 
have  been  by  virtue  of  it."  and  with   him   five   days,   capiendo   pro 

iStanhury's    Case    (1864)     1    Ct.    CI.  salario   siio   pro    qiwlibei    die   2s.     The 

123     (clerk    in   the   Department   of   the  defendant  pleaded  non  debet,  and  upon 

Interior  appointed  agent  of  the  United  judgment  being  given   for  the  plaintiff 

States   at  the   Industrial   Exhibition   in  error   was   brought.     On   behalf   of   the 

London);    Wilson's   Case    (1865)    1    Ct.  defendant  it  was  urged  that  the  action 

CI.    206     (clerk    in    the    General    Land  lay  not  for  tlie  master  for  the  retainer 

Office,  with  the  consent  of  his  superior,  of  the  servant  to  work  with  the  defend- 

the    Commissioner    of    the    Land    Office,  ant  for  five  days:  for  it  was  not  alleged 

was  employed  by  the  Clerk  of  the  House  that  he  did  the  service  for  his  master, 

of    Representatives    to    prepare   a   map  but  for  himself;  and  the  retaining  was 
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statement  of  the  law,  which  is  found  in  an  English  text-hook  of  high 
aTithority,  is  apparently  approved  by  one  of  the  most  eminent  of 
American  jurists:  If  the  effect  of  that  arrangement  is  to  leave  the 
original  master  still  in  control  of  the  servant  during  the  period  of  the 
substituted  employment,  "the  inference  would  arise  that  he  still  con- 
sidered the  servant  as  his  own,  and  did  not  intend  to  waive  the  benefit 
of  his  earnings.  But  if  by  previous  agreement  he  were  released  from 
a  proportionate  amount  of  wages,  then  the  contrary  conclusion  would 
be  the  more  reasonable.  If  payment  have  been  made  to  the  servant 
in  ignorance  that  he  was  the  servant  of  another,  probably  in  that  case 
the  employer  would  be  discharged."  ^ 

c.  Master's  rights,  when  forfeited  by  failure  to  assert  them. — The 
principle  has  been  laid  down  that  a  person  who  is  entitled  to  the  serv- 
ices of  another,  and  stands  by  and  permits  a  third  person  to  avail 
himself  of  those  services,  without  interposing  a  claim  or  giving  notice 
of  his  right,  cannot  maintain  an  action  for  the  services.^  In  the  case 
cited,  the  services  in  question  were  rendered  by  a  slave.  But  it  is  ap- 
prehended that  the  same  conclusion  would  be  proper  where  a  free 
servant  is  concerned.  It  would  at  all  events  harmonize  with  the  rule 
that  an  action  cannot  be  maintained  against  a  third  person  for  harbor- 
ing a  servant,  unless  it  is  shown  that  the  defendant  knew  of  the  ex- 
istence of  the  contract  of  service. 

d.  Profits  incidentally  acquired  by  a  servant  ivhile  engaged  in  his 
duties. — In  some  instances  it  would  seem  that  the  right  of  a  master 
to  money  or  property  acquired  by  a  servant  as  an  incident  of  the  per- 
formance of  the  stipulated  work  may  be  referred  simply  to  the  con- 
sideration that  the  acquisition  was  a  necessary  or  probable  result  of 
his  being  engaged  in  that  work.' 

e.  Bights  of  master  where  the  servant  enlists  in  the  Army  or 

of  the  servant  for  his  own  proper  labor,  note  to  Paley  on  Agency,  p.  340,  and  is 

and  by  a  contract  with  him;  and  if  it  inserted  by  Judge  Story  in  his  worlc  on 

were  the  retainer  of  the  servant  by  the  Agency,  §  421,  note  1. 

command  and  appointment  of  his  mas-  ^  Demyer  v.   Souzer    (1831)    6  Wend, 

ter,   he   ought   to   have   shown   that   he  436     (son   of    a    testator    who    had   be- 

retained  the  master,  and  not  the  serv-  queathed  a  slave  to  his  son-in-law  per- 

ant;  for  then  he  ought  to  have  counted  mitted  the  slave  to  perform  labor  for  the 

accordingly,  and  he  retained  the  master,  legatee   without   giving   notice   that   he 

who  by  himself  or  servant  should  work,  held  a  bill  of  sale  of  tlie  slave), 

etc.     This  contention  prevailed,  and  the  ^  Where  one  person  employed  another 

judgment  was  set  aside.     For  the  com-  to  pursue  and  capture  a  horse  thief,  and 

ments   of    Cockburn,    Ch.   J.,   upon   the  paid    the   expenses,    it   was    held    that, 

decision  in  J/ ortsow  V.  y/iompson.  (1874)  under    the    principle    embodied    in    the 

L.  R.  9  Q.  B.  480,  482,  43  L.  J.  Q.  B.  maxim,   Qui  facit  per  alium,  facit  per 

N.  S.  215,  30  L.  T.  N.  S.  869,  22  Week.  se.   the    employer    was    entitled    to   the 

Rep.  859,  see  §  2041,  note  4.  standing  reward   offered   by   the   county 

5  This  passage  occurs  in  Mr.  Lloyd's  for  the  apprehension  and  conviction  of 
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Navy. — The  effect  of  two  American  decisions,  in  which  the  rights  of 
a  father  \vith  regard  to  an  enlisted  son  were  involved,  is  that,  where 
a  servant  enlists,  either  with  or  without  his  master's  consent,  in  the 
Army  or  Navy,  his  master  is  not  entitled  either  to  the  bounty  money 
paid  to  the  servant  at  the  time  of  his  enlistment,  or  to  the  wages  or 
prize  money  subsequently  received  by  him.' 

The  writer  has  not  found  any  direct  expression  of  opinion  upon 
this  point  in  the  English  reports.  But,  as  already  remarked,  it  seems 
reasonably  certain  from  the  language  used  by  the  judges  in  a  case  re- 
lating to  the  prize  money  of  an  apprentice  serving  in  the  Navy  '  that 
they  considered  the  master  to  be  entitled  to  his  ordinary  wages,  and 
a  similar  doctrine  would  probably  be  applied  in  dealing  with  the 
wages  of  a  hired  servant.  If  this  surmise  is  correct,  there  is  a  con- 
flict between  the  American  and  English  courts.^" 

/.  Right  of  master  to  the  benefit  of  special  Tcnowledge  possessed  hy 
the  servant. — In  one  case  it  was  held  that,  as  the  defendants,  a  firm 
of  druggists,  were  entitled  to  the  skill  and  services  of  the  plaintiff, 
and  as  he  was  compensated  therefor  by  the  stipulated  salary,  a  prom- 
ise made  by  one  of  the  partners  to  allow  him  a  royalty  for  a  com- 
pound for  the  preparation  of  which  he  owned  the.  formiila  was  not 
supported  by  a  valuable  consideration.^^ 

the  thief.   Montgomery  County  v.  Robin-  to    his    enlistment,    the   bounty    money 

son    (1877)    85   111.   174.     Contrast  the  would  not  have  become  his.     It  would 

ruling  in  Burns  v.  Clark,  note  1,  supra,  still  have  remained  the  property  of  the 

8  In     United     States     v.     Bainbridge  son  who  enlisted;   and  it  was  the  son's 

(1816)    1  Mason,  71,  Fed.  Cas.  No.  14,-  to  the  exclusion  of  the  parent  or  mas- 

497,    Story,    J.,    expressed    the    opinion  ter.     Carsan  v.  Watts    (1784)   3  Dougl. 

that,   as   against   his   father,   an   infant  K.  B.  350;  United  States  v.  Bainhridge 

enlisting  in  the  Armv  or  Navv  of  the  (1816)    1  Mason,  84,  Fed.  Cas.  No.  14,- 

United  States  was  entitled  to  the  pay,  497;   Kelly  v.  Sprout    (1867)    97  Mass. 

bounties,   and   prize   money   earned   and  169.     As  the  plaintiff  did  not  and  could 

acquired  in  the  service.  not  obtain  this  bounty  as  principal,  it 

On  the  authority  of  this  case  it  was  cannot   be    said,   merely   from   the   fact 

held,   in   Caughey  v.   Smith    (1872)    47  that  he  has  obtained  it,  that  as  prin- 

N.  Y.  244,  that  a  father  did  not  by  tak-  cipal    he    has    originally    authorized   or 

ing    out    letters    of    administration    for  subsequently  ratified  the  contract.     He 

the  estate  of  his  son  who  had  died  after  obtained  it  in  fact  as  an  administrator, 

enlistment,  ratify  the  contract  of  enlist-  as  an  officer  of  the  law,  and,  so  far  as 

ment,  in  such  a"  sense  as  to  estop  him  appears  from   the  case,  he  holds   it  as 

from  claiming  damages  from   a   person  such,  as  the  estate  of  his  intestate." 

who  had  induced  the  son  to  make  the  9  Carsan  v.    Watts    (1784)    3   Dougl. 

contract,   and   aided   him   therein.     The  K.   B.   350.     See  §  2036,  note  19,  ante. 

court  said:     "As  a  principal  of  his  son  10  For  the   cases   as  to  the  wages   of 

as  an  agent,  or  of  the  defendant  as  an  an  enlisted  apprentice,  see  §  2036,  note 

agent,  the  plaintiff  could  never,  by  any  17,  OMte. 

ratification    of    the    contract    of    enlist-  As  to  the  bounty  money  of  an  enlist- 
ment,   have    obtained    or    claimed    the  ed  apprentice,  see  §  2036,  note  20,  ante. 
bounty   paid   to   his   son.     Had   he   ac-  ^^  Lamar  v.   Russell    (1887)    77    Ga. 
companied  his  son  to  the  provost  mar-  307,  2  S.  E.  467. 
shal's  office,  and  there  signed  a  consent 
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g.  "Rights  of  masters  under  special  contracts. — The  rights  of  the 
employer  and  employed  may  sometimes  depend  simply  upon  the  con- 
strvTction  to  be  placed  upon  a  special  agreement  regarding  the  dispo- 
sition of  the  profits  derived  from  certain  work  which  it  is  under- 
stood that  the  latter  is  to  perform  outside  the  course  of  his  regular 
duties,  during  the  period  covered  by  his  engagement.** 

li.  Right  of  master  to  tips. — In  a  few  cases  it  has  been  held  that 
the  employee  is  entitled  to  any  gifts  in  the  way  of  "tips"  given,  over 
and  above  the  regular  charge  for  the  service  rendered,  which  may  be 
given  to  a  servant  by  the  patrons  of  the  employer.*' 

Under  the  English  workmen's  compensation  act,  "tips"  are  con- 
sidered as  a  part  of  the  weekly  earnings  in  computing  the  amount  of 
compensation  to  be  awarded.     See  §  1833,  ante. 

2040.  Performance  of  extraneous  work,  viewed  as  a  breach  of  duty 
justifjdng  dismissal  of,  or  an  action  against,  the  servant. — ^As  has  al- 
ready been  observed  (§  2035,  ante),  the  question  whether  in  a  given 
instance  a  servant  was  guilty  of  a  breach  of  duty  in  undertaking  cer- 
tain extraneovis  work  for  another  employer  without  the  consent  of  his 
master  depends  upon  considerations  similar  to  those  which  are  con- 
trolling in  the  cases  reviewed  in  the  preceding  section.  The  cases 
bearing  upon  the  subject  are  collected  in  the  note  below.* 

12  B.  was  employed  by  S.,  as  musical  missal  by  taking  gratuitously  orders  for 

director    of    a   band,   under   a    contract  goods   upon   a   house   in   wliose   service 

which    provided,    also,    that   he    should  he  has  formerly  been  employed,  if  with- 

devote  all  his  time  to  the  furtherance  out   prejudice   to    the   interests    of   his 

of  the  business  interests  of  B.,  and  that  employers,  was  held  in  Oeiger  v.  Harris 

the   profits   of  the   sale   of   all  musical  (1869)    19  Mich.  209.     The  court  said: 

compositions  made  by  S.  during  or  prior  "The    claim    of   the    plaintiffs   in    error 

to  the  period  of  employment  should  be  [i.   e.,   that  the   instruction   given   waa 

divided  between  them.     Held,  that  the  erroneous]   is  placed  upon  the  asaump- 

estate  of  B.,  on  termination  of  the  con-  tion  that  an  agent  employed  as  Harris 

tract  by  his  death,  was  entitled  to  royal-  was,  is  during  the  agency  so  bound  to 

ties  accruing  thereafter  on  sales  of  the  his  employers  that  all  of  his  time  be- 

compositions  made  during   or   prior  to  longed  to  them,  and  all  of  the  profits 

the     employment.       Blakeli/    v.     Sousa  and  fruits  of  his  labors  or  occupations, 

(1900)    197  Pa.  335,  47  Atl.  289.  of  whatever  kind,  belonged  to  them,  and 

l^  Zappas    V.    Roumeliote    (1912)    —  not  to  him,  so  that  any  use  of  his  time 

Iowa,  — ,  1 37  N.  W.  935 ;  Polites  v.  Bar-  for  any  but  them  is  a  violation  of  duty. 

Kn  (1912)  149  Ky.  376.  41  L.R.A.(N.S.)  This  is  a  doctrine  that  cannot  be  admi't- 

1217,  149  S.  W.  828.    Both  of  these  cases  ted  in  regard  to  free  persons.    The  charge 

were  actions  to  recover  the  amount  of  of  the  court  below  was  correct,  and  the' 

the  tips  from  the  master  to  whom  they  rule  laid  down  is  sensible  and  fair.    An 

had    been    inadvertently    given    by    the  agent  violates  his  duty  if  he  neglects  to 

servant.  use    all    reasonable   and    thorough    dili- 

1(a)   Duty  of  servant  considered  icith  gence   to   further   the    interests    of   his 

reference   to   the  question  ii:heth,er   the  employers.      He    also    violates    it    still 

mO'Ster  was  or  was   not  prejudiced   hy  more  plainly  by  doing  or  furthering  any 

the  extraneous  work. — That  a  traveling  business  which  can  in  any  way  hinder 

commercial    agent    does    not    commit    a  or  compete  with  theirs.    But  there  must 

violation    of    duty    justifying    his    dis-  be  seasons  of  leisure,  and  there  may  be 
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The  circumstances  under  which  a  court  of  equity  will  restrain  a 
servant  from  giving  his  services  to  a  third  party  during  the  period 
covered  by  his  contract  are  discussed  in  chapter  xii.,  ante. 


circumstances  under  which  their  work 
cannot  be  done.  And  in  doing  their 
work,  he  may  find  it  profitable  for  them 
to  secure  bargains  or  advantages  by 
civilities  and  services  which  can  in  no 
way  prejudice  them.  They  have  no 
claim  against  him  except  for  faithful 
service.  In  everything  else,  subject  to 
this,  he  is  his  own  master,  and  may  do 
what  he  pleases,  so  long  as  they  are 
not  prejudiced."  This  decision  seems  to 
be  essentially  inconsistent  with  the  later 
decisions  by  the  same  court  in  Milligan 
v.  Sligh  Furniture  Co.  (1897)  111  Mich. 
629,  70  N.  W.  133  (see  §  2037,  note  6, 
ante ) . 

Where,  during  the  term  of  the  em- 
ployment, the  employer  prevented  the 
employee  from  working  under  the  con- 
tract, the  fact  that  the  latter  devoted  a 
small  portion  of  the  period  to  other 
work,  which  did  not  interfere  with  his 
cff'orts  on  the  former's  behalf  under  the 
contract,  was  held  not  to  constitute  such 
a  breach  of  contract  by  the  employee 
as  would  preclude  his  recovery  of  salary 
accrued.  Storke  v.  Bancroft  (1902)  ]3n 
Cal.  82,  70  Pac.  1017,  affirmed  on  re- 
hearing in  (1903)  139  Cal.  78,  72  Pac. 
717. 

In  Jaffray  v.  King  (1870)  34  Md. 
217,  J.,  a  dry  goods  merchant  doing 
business  in  New  York,  engaged  K.,  a 
resident  of  Baltimore,  to  act  as  sales- 
man for  him  in  that  city,  for  a  certain 
number  of  months,  at  a  fixed  monthly 
salary.  Before  the  expiration  of  the 
term  for  which  he  was  engaged,  K.  was 
dismissed  on  the  ground  that  he  had 
violated  his  contract  by  selling  dry 
goods  for  other  firms.  The  court  thus 
explained  its  reasons  for  holding  the  dis- 
missal to  have  been  wrongful:  "It  is 
not  an  agreement  of  hiring,  by  which, 
as  for  a  menial  employment,  the  master 
or  employer  is  entitled  to  the  entire 
time  and  services  of  the  servant  or  em- 
ployee in  any  service  he  may  choose 
to  dictate,  for  stipulated  wages,  but  a 
contract  by  which  the  plaintiff  became 
the  defendants'  agent  for  special  pur- 
poses, and  with  limited  powers,  that  is, 
to  sell  by  sample  and  promote  the  sale 
of  their  goods,  and  increase  their  busi- 
ness connections  in  a  particular  and 
distant   market.      In    the    discharge    of 


that  duty,  he  was  bound  to  serve  them 
in  good  faith  and  to  the  extent  of  his 
ability;  but  if  doing  this  did  not  re- 
quire his  whole  time,  he  could,  without 
violating  his  engagement  with  them,  oc- 
cupy the  remainder  in  any  other  pur- 
suit he  might  deem  ad\antageous  to 
himself,  provided  it  was  not  inconsistent 
with  his  contract,  not  detrimental  to 
their  interests,  and  did  not  impair  the 
value  of  his  services  to  them  as  sales- 
man of  their  goods  in  that  market." 

On  the  other  hand  it  has  been  held 
that,  under  a  written  contract  by  the 
terms  of  which  one  of  the  parties  there- 
to employs  the  other  party  as  a  travel- 
ing salesman  at  a,  salary  of  $25  per 
week  and  traveling  expenses,  for  a  term 
of  six  months,  the  employer  is  entitled 
to  the  exclusive  service  of  the  employee 
during  the  continuance  of  the  contract, 
or  of  a  concurrent  or  collateral  agree- 
ment in  respect  thereto.  Seabum  v. 
Zackmann  (1904)  99  App.  Div.  218,  90 
N.  Y.  Supp.  1005. 

In  an  action  by  an  employee  for 
breach  of  contract  of  his  employer  in 
discharging  him,  evidence  that  plaintiff 
engaged  in  other  business  is  not  suffi- 
cient defense,  where  the  contract  does 
not  exclude  him  from  engaging  in  other 
business,  and  such  business  does  not 
interfere  with  the  employer's  business. 
Brownell  v.  Ehrich  (1899)  43  App.  Div. 
369,  60  N.  Y.  Supp.  112. 

In  Glaser  v.  National  Alumni  (1906; 
Sup.  Ct.)  97  N.  Y.  Supp.  984,  where  a 
canvasser  for  subscriptions  to  books, 
whose  contract  bound  him  to  render  ex- 
clusive services  to  his  employer,  had 
done  work  for  another  employer,  it  was 
held  that  his  employer  was  justified  in 
discharging  him  without  assigning  any 
reason  therefor,  and  that  the  burden  of 
proving  an  alleged  modification  of  the 
contract,  permitting  the  plaintiff  to 
serve  another  employer,  rested  upon  the 
plaintiff. 

In  one  of  the  lower  New  York  courts 
it  has  been  held  to  be  error  to  instruct 
a  jury,  without  qualification,  that  a 
master  has  a  right  to  discharge  a  serv- 
ant on  the  ground  that  he  did  work  for 
another  person.  Freide  v.  Weissenthan- 
rier  (1899;  N.  Y.  City  Ct.)  57  N.  Y. 
Supp.  831. 
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In  Duckett  v.  Poole  (1890)  34  S.  C. 
311,  13  S.  E.  542,  it  was  held  not  to  be 
error  to  instruct  the  jury  "that  it  was 
not  necessary,  in  order  to  create  the 
relationship  of  master  and  servant,  that 
one  receiving  a  share  of  the  crops  in 
lieu  of  wages  should  be  bound  under 
liis  contract  to  render  his  exclusive  per- 
sonal service  to  his  employer."  The 
court  said  that  the  trial  judge  had  cor- 
rectly explained  that  the  term  "ex- 
clusive" was  "not  to  be  construed  as 
preventing  the  servant  from  devoting  a 
part  of  the  time  covered  by  his  contract 
to  his  own  purposes,  or  even  to  the  serv- 
ice of  another,  provided  he  is  under  an 
obligation  to  devote  so  much  of  that 
time  as  may  be  necessary  to  perform 
properly  and  in  the  usual  way  the  serv- 
ice for  which  he  is  employed  by  the  mas- 
ter. For  example,  .  .  .  one  who  is 
employed  to  serve  another,  even  under 
a  written  contract,  as  a  farm  laborer, 
for  a,  given  period  of  time,  is  not  de- 
barred from  making  baskets  for  his  own 
use  or  profit  at  night,  when  his  services 
as  a  farm  laborer  are  not  expected  or 
required;  and  his  doing  so  would  be  no 
violation  of  his  contract  with  his  mas- 
ter,— the  test  being  that  he  is  required 
to  render  such  service  and  devote  such 
time  as  is  usual  and  necessary  to  per- 
form the  work  for  which  he  is  employed 
to  the  master  exclusively,  and  he  cannot, 
without  a  breach  of  his  contract,  devote 
anj'  of  the  time  in  which  he  ought  to 
be  engaged  in  the  service  for  which  he 
is  employed  to  the  service  of  anyone 
else." 

In  Morrison  v.  Ogdensiurffh  &  L.  G. 
R.  Co.  (1868)  52  Barb.  173,  the  ratio 
decidendi  was  that  the  plaintiff  while 
in  the  defendant's  employ  could  accept 
no  employment  hostile  to  the  interest 
of  his  employer,  and  that  his  having 
done  so,  and  received  remuneration 
therefor,  afforded  sufficient  ground  for 
his  discharge. 

In  Stoney  v.  Fwrmers'  Transp.  Co. 
(1879)  17  Hun,  579,  the  plaintiff,  as 
"freight  salesman"  on  one  of  the  defend- 
ant's boats,  attended  to  that  part  of 
its  business  which  consisted  in  selling 
on  commission  produce  collected  from 
farmers  along  its  route.  Held,  that  he 
had  been  properly  dismissed  for  having 
engaged  in  transactions  of  the  same 
description  as  those  which  fell  within 
the  scope  of  his  duty. 

To  act  as  agent  for  a  rival  insurance 
company   is   a  breach   of  an   insurance 


agent's  agreement  "to  fulfil  conscien- 
tiously all  the  duties  assigned  to  him, 
and  to  act  constantly  for  the  best  in- 
terests of  his  employer,"  and  is  sufficient 
justification  for  his  dismissal.  East- 
mure  v.  Canada  Aoci.  Assur.  Co.  (1895) 
22  Ont.  App.  Rep.  408,  affirmed  in 
(1896)   25  C.  S.  C.  691. 

In  Cameron  v.  Oibb  (1867)  3  Scot. 
L.  R.  (Ct.  of  Sess.)  282,  the  circum- 
stance that  the  servant  had,  without  his 
master's  knowledge,  carried  on  business 
for  his  own  benefit  during  service,  was 
viewed  as  one  of  the  elements  in  the 
computation  of  damages  in  an  action 
against  him  for  wrongfully  abandoning 
the  service. 

(b)  Specific  agreements  defining  ex- 
tent of  servant's  obligations,  effect  of. — 
In  an  action  to  recover  damages  for  the 
defendant's  failure  to  perform  his  con- 
tract, it  was  held  that  a  contract  to 
labor  on  an  orange  grove  for  a  year,  at 
a  salary  for  a  year,  with  quarterly  pay- 
ment, besides  house  rent,  fuel,  and  neces- 
saries for  the  table,  requires  the  em- 
ployee to  give  his  services  for  the  whole 
of  the  time  to  his  employer.  Stebbins 
V.  Waterhouse  (1890)  58  Conn.  370,  20 
Atl.  480.  The  principle  upon  which  the 
court  proceeded  was  that,  "where  the^ 
pay  is  constant,  the  inference  is  well 
nigh  irresistible  that  the  service  is  like- 
wise to  be  constant." 

An  agent  who,  having  contracted  to 
devote  his  entire  time  and  energy  to 
the  business  of  his  principal,  gives  a 
considerable  portion  of  his  time  to  other 
lucrative  business,  and  absents  himself 
from  his  place  of  business  for  two 
months  in  the  year,  commits  a  breach 
of  the  contract.  Ehrlich  v.  /Etna  L.  Ins. 
Co.   (1884)   15  Mo.  App.  579. 

The  propriety  of  the  discharge  of  a 
traveling  salesman  who  had  expressly 
agreed  he  would  devote  his  whole  time 
and  attention  solely  to  the  interests  of 
his  employers  was  held  to  be  established 
by  evidence  that,  for  a  part  of  the  time 
covered  by  the  contract,  he  had  been 
engaged  in  taking  orders  for  another 
person  for  the  sale  of  his  goods.  Orr 
v.  Ward    (1874)    73  111.  318,  320. 

In  one  case  the  doctrine  enounced  is 
that,  while  an  employee  who  has  bar- 
gained all  of  his  time  to  his  employer 
has  no  right  to  appropriate  any  part 
thereof  to  his  own  use,  yet  where  the 
work  at  which  he  is  employed  has  been 
suspended,  a  temporary  absenting  of 
himself,  where  no  injury  results  to  the 
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employer,  will  not  justify  his  discharge 
by  the  employer.  Vidaiia  Compress  cC- 
Poioer  Co.  v.  Mathcus  (1907)  1  Ga. 
App.  56,  57  S.  E,  902. 

An  assistant  architect  who  has  agreed 
to  devote  his  whole  time  and  services 
to  the  interest  of  his  employer  does  not, 
hy  performing  a  small  amount  of  work 
for  other  parties  during  holidays  and  at 
night,  render  himself  chargeable  with 
a  substantial  breach  of  the  contract. 
Hermann  v.  Littlefield  (1895)  109  Cal. 
430,  42  Pac.  443. 

That  a  servant  who  enters  into  a 
contract  to  devote  his  entire  time  and 
attention  to  the  interests  of  his  master, 
and  to  engage  in  no  other  business,  is 
liable  in  damages  for  the  breach  of  that 
contract,  was  conceded  by  the  court, 
arguendo,  in  Sheppard  Pub.  Co.  v.  Har- 
kins   (1905)   9  Ont.  L.  Rep.  504. 

In  Kelly  v.  Lo-ndon  Pavilion  (1897) 
77  L.  T.  N.  S.  (Q.  B.)  215,  the  plain- 
tiflF,  IC,  a  music-hall  artiste,  agreed  to 
perform,  for  ten  weeks  certain,  every 
evening  at  the  time  notified  her  em- 
ployers, in  "her  usual  entertainment  as 
mimic"  in  one  of  her  contracts,  "as 
singer  and  mimic"  in  the  other,  subject 
to  the  following  conditions  {inter  alia) 
ri~..  "that  the  said  artiste  shall  not 
perform  before  nor  during  this  engage- 
ment at  any  theater,  music  hall,  club, 
concert,  or  place  of  entertainment  with- 
in one  mile  from  the  said  music  halls 
respectively."  At  the  end  of  the  con- 
tract was  this  clause:  "In  the  event 
of  the  above-named  artiste  not  observ- 
ing these  conditions  in  every  respect, 
the  company  shall  have  the  option  of 
canceling  this  agreement."  During  the 
fulfilment  of  the  engagement  she  went 
to  a  smoking  concert  at  a  certain  club, 
one  Sunday  evening,  within  a  mile  of 
those  music  halls,  by  invitation.  No- 
body except  members  and  their  guests 
were  admitted  to  this  club,  and  no  ad- 
mission money  was  paid.  At  this  con- 
cert she  sang  a  song  and  danced  for  a 
few  minutes.  During  the  ensuing  week 
the  contract  was  canceled.  In  action  for 
wrongful  disinissal,  Hawkins,  J.,  held, 
in  a  considered  judgmeiit,  that  the  word 
^'engagement"  did  not  include  Sundays, 
that  day  in  such  contracts  being  a  dir>e 
M.  &  S.  Vol.  v.— 397. 


Kon;  that  the  performance  was  not  with- 
in the  meaning  of  the  word  "perform" 
as  contemplated  by  the  parties,  for  the 
plaintiff  did  not  use  her  powers  of 
mimicry,  that,  although  singing  was  in- 
cluded in  one  contract,  singing  before  a 
private  audience,  such  as  the  present 
case,  was  not  a  performance. 

In  1846  the  defendant  entered  into 
the  service  of  the  plaintiff,  a  solicitor 
at  Amersham,  as  his  clerk,  and,  in  De- 
cember, 1849,  the  plaintiff  put  an  end 
to  the  service  by  a  notice,  to  expire  on 
March  25th,  1850.  On  January  7th, 
1850,  the  defendant  wrote  to  the  plain- 
tiff, asking  to  be  paid  his  salary  to 
Lady-day,  and  to  be  at  once  discharged, 
in  order  that  he  might  go  to  London, 
and  remain  there  until  he  could  meet 
with  another  engagement.  To  this  let- 
ter the  plaintiff  replied,  assenting  to 
the  defendant's  proposal,  saying:  "Of 
course  I  should  have  expected  your  serv- 
ices if  you  were  in  Amersham,  but  as 
you  request  me  at  once  to  pay  your 
salary  to  Lady-day,  in  order  that  you 
may  go  to  town  until  you  meet  with  an- 
other engagement,  I  consent  to  your  re- 
quest;" and  on  the  following  day  the 
plaintiff  asked  the  defendant  whether, 
if  he  paid  him  up  to  March  25th,  he  in- 
tended going  to  town  and  remaining 
there  till  he  got  another  engagement, 
to  which  the  defendant  answered  that 
he  did;  whereupon  the  plaintiff  said, 
"On  these  conditions  I  am  prepared  to 
pay  your  salary  at  once  up  to  Lady- 
day;  but  if  you  remain  in  Amersham, 
I  shall  expect  your  services," — and  ac- 
cordingly paid  him  the  full  quarter's 
salary.  The  defendant  went  to  London, 
but  shortly  afterwards,  and  before  Lady- 
day,  returned  to  Amersham  at  the  re- 
quest of  a  client  of  the  plaintiff's,  in 
whose  employ  he  remained,  giving  pro- 
fessional advice.  Held,  that  there  was 
no  evidence  of  a  contract  on  the  part  of 
the  defendant  to  go  to  London  and  re- 
main there,  or  to  forbear  to  give  his 
services  in  Amersham  to  any  person 
other  than  the  plaintiff,  or  to  render 
service  to  the  plaintiff  if  he  should  re- 
turn to  Amersham.  Daniels  v.  Oharsley 
(1851)   11  C.  B.  739. 
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considered  may  be  stated  thus :  A  servant  who,  without  his  master's 
knowledge  and  sanction,  procures  from  a  transaction  in  which  he  is 
acting  as  his  master's  agent  a  personal  advantage  not  provided  for, 
nor  contemplated  by,  the  contract  of  hiring,  is  guilty  of  a  breach  of 
duty.' 

b.  Remedies  of  the  master  against  the  servant  in  equity. — If  at  the- 
time  when  the  facts  are  discovered  the  servant  has  already  obtained 
possession  of  the  fruits  of  his  misconduct,  the  master  may  compel  him 
to  account,  as  a  trustee,  for  the  money  or  other  valuable  interest  which 
he  has  acquired  by  engaging  in  the  prohibited  transaction.*    But  such 


1  "There  can  be  no  question  that  an 
agent  employed  by  a  principal  or  mas- 
ter to  do  business  with  another,  who, 
unknown  to  that  principal  or  master, 
takes  from  that  other  person  a  profit 
arising  out  of  the  business  which  he  is 
employed  to  transact,  is  doing  a  wrong- 
ful act  inconsistent  with  his  duty  to- 
wards his  master  and  the  continuance 
of  confidence  between  them.  He  does 
the  wrongful  act,  whether  such  profit 
be  given  to  him  in  return  for  services 
which  he  actually  performs  for  the  third 
party,  or  whether  it  be  given  to  him 
for  his  supposed  influence,  or  whether 
it  be  given  to  him  on  any  other  ground 
at  all;  if  it  is  a  profit  which  arises  out 
of  the  transaction,  it  belongs  to  his 
master,  and  the  agent  or  servant  has  no 
right  to  take  it,  or  keep  it,  or  bargain 
for  it,  or  to  receive  it  without  bargain, 
unless  his  master  knows  it."  Bowen, 
L.  J.,  in  Boston  Deep  Sea  Fishing  &  Ice 
Go.  V.  Ansell  (1888)  L.  E.  39  Ch.  Div. 
339,  363. 

In  Bay's  Case  (1875)  L.  E.  10  Ch. 
593,  James,  L.  J.,  remarked  that  the 
whole  current  of  authority  sustained  the 
doctrine  that  "no  agent  can,  in  the 
course  of  his  agency,  derive  any  benefit 
whatever  without  the  sanction  or  knowl- 
edge of  his  principal." 

An  undisputed  equitable  principle  is 
that,  if  an  agent  employed  to  purchase 
an  estate  becomes  the  purchaser  himself, 
he  is  to  be  considered  a  trustee  for  his 
principal.  Lees  v.  Nuttall  (1829)  1 
Euss.  &  M.  53,  Tamly,  282,  affirmed  in 
(1834)   2  Myl.  &  K.  819. 

In  a  case  in  the  court  of  Queen's 
bench  it  was  laid  down  that  "the  profits 
acquired  by  the  servant  or  agent  in  the 
course  of,  or  in  connection  with,  his 
service  or  agency,  belong  to  the  master 
or    principal."      Morison    v.    Tho-mpson 


(1874)  L.  E.  9  Q.  B.  480,  per  Cockburn, 
Ch.  J.,  (p.  483),  who  quotes  with  ap- 
proval the  following  statements  of  the- 
rule  by  two  eminent  text  writers : 

"It  may  be  laid  down  as  a  general 
principle  that,  in  all  cases  where  a  per- 
son is,  either  actually  or  constructively, 
an  agent  for  other  persons,  all  profits 
and  advantages  made  by  him  in  the  busi- 
ness, beyond  his  ordinary  compensation, 
are  to  be  for  the  benefit  of  his  em- 
ployers."    Story,  Agency,  §  211. 

"Not  only  interest,  but  every  other 
sort  of  proiit  or  advantage,  clandestine- 
ly derived  by  an  agent  from  dealing  or 
speculating  with  his  principal's  effects, 
is  the  property  of  the  latter,  and  must 
be  accounted  for.  If  an  agent  who  has 
purchased  goods  according  to  order  sell 
them  again  to  advantage,  with  the  view 
of  appropriating  the  gain  to  himself,  al- 
though he  should  have  answered  the 
loss,  if  any,  yet  his  employer  is  entitled 
to  the  profits."  Paley,  Principal  & 
Agent,  p.  51. 

See  also,  to  the  same  effect,  Evans, 
Agency,  pp.  287,  et  seq.  Mechem,  Agency, 
§§  469,  470. 

2  In  Massey  v.  Dames  (1794)  2  Ves. 
Jr.  317,  it  was  decreed  that  the  man- 
ager of  a  mine  who  was  to  have  no- 
emolument  beyond  his  salary  should  ac- 
count for  a  profit  made  by  a  clandestine 
sale  of  timber  to  his  employer  on  his 
own  account.  Discussing  the  conten- 
tion that  if  a  man  in  breach  of  trust 
charges  to  the  person  who  employs  him 
more  than  he  ought  to  have  charged, 
the  person  so  injured  cannot  recover 
it,  either  by  an  action  for  money  had 
and  received,  or  by  a  bill  in  equity,  but 
ought  to  recover  damages  in  an  action 
for  breach  of  the  agreement.  Lord  Arden 
said:  "It  is  clear,  if  a  person  makes 
any  profit  by  being  employed  contrarj^ 
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a  suit  is  regarded  as  being  one  which  is  founded  on  a  breach  of  duty, 
or  a  fraud  by  a  person  who  is  in  the  position  of  a  trustee,  and  not  one 
which  is  based  on  the  theory  that  the  master  is  seeking,  as  a  cestui  que 
trust,  to  recover  property  which  was  his  own  before  any  act  wrong- 
fully done  by  the  trustee.  The  relation  between  the  master  and  the 
delinquent  servant  is  merely  that  of  creditor  and  debtor,  and  the 
money  or  other  valuable  interest  which  has  been  transferred  to  the 
servant  by  the  other  participant  in  the  transaction  is  not  deemed  to 
be  the  property  of  the  master  before  a  final  judgment  against  the 
servant  has  been  rendered.     Accordingly,  where  a  servant  employed 


to  his  trust,  the  employer  has  a  right 
to  call  back  that  profit.  .  .  .  It  is 
admitted  that  if  a  servant  charges  his 
master  with  more  than  he  actually  paid, 
the  master  may  recover  in  an  action, 
or  bill,  if  a,  bill  would  lie  at  all;  but 
it  is  contended  it  would  not.  How  am 
I  to  prevent  such  frauds  as  these,  but 
by  giving  the  relief  I  am  now  called 
upon  to  give  ?  Where  a  man  undertakes 
to  buy  for  me  in  the  most  beneficial 
manner  what  my  colliery  shall  want, 
can  it  be  possible  that  I  can  trust  him 
to  sell  those  articles  to  me  himself? 
The  clearest  evidence  is  necessary  to 
show  consent.  It  is  opening  a  door  to 
a  monstrous  fraud." 

In  Morison  v.  Thompson  (1874)  L.  R. 
fl  Q.  B.  480,  484,  Cockburn,  Ch.  J.,  re- 
ferred to  this  case  as  embodying  the 
doctrine  that  "the  profits  directly  or 
indirectly  made  in  the  course  of  or  in 
connection  with  his  employment  by  a 
servant  or  agent,  without  the  sanction 
of  the  master  or  principal,  belong  ab- 
solutely to  the  master  or  principal." 

In  Boston  Deep  Sea,  Fishing  &  Ice 
Co.  V.  Ansell  (1888)  L.  R.  9  Oh.  Div. 
339,  where  the  manager  of  a  company 
contracted  for  the  construction  of  cer- 
tain fishing  smacks,  and,  unknown  to 
liis  employers,  took  a  commission  from 
the  shipbuilders  on  the  contract.  Cotton, 
L.  J.,  said  that  the  question  to  be  de- 
cided was  "not  whether  the  company 
could  directly  have  claimed  this  sum, 
but  whether,  when  their  agent  has  re- 
ceived this  profit  in  respect  of  a  con- 
tract which  he  had  entered  into  on  be- 
half of  the  company  as  their  agent  for 
goods  supplied  to  the  company,  the  com- 
pany are  not  entitled,  as  against  their 
agent,  to  claim  that  money.  In  my 
opinion  they  are.  It  is  a  profit  arising 
from  a  contract  which  he,  on  the  part 


of  the  company,  entered  into  in  conse- 
quence of  the  supply  to  the  company  by 
his  order  of  a  particular  quantity  of  ice. 
It  was  said  that  he  was  entitled  under 
the  articles  to  enter  into  contracts  and 
business  with  the  company.  He  was  so, 
but  that,  in  my  opinion,  did  not  justify 
him,  when  contracting  in  behalf  of  the 
company,  to  put  into  his  own  pocket 
a  profit  obtained  simply  and  entirely 
in  consequence  of  the  goods  being  sup- 
plied under  that  order  to  the  plaintiff 
company." 

Where  a  confidential  employee  of  the 
lessee  of  a  theatre,  who,  from  his  po- 
sition, was  well  acquainted  with  the 
profits  of  his  employer  in  the  use  of 
the  building,  and  who  knew,  some 
months  before  the  old  lease  expired,  that 
the  latter  was  desirous  of  renewing  his 
lease,  offered  privately  to  lease  the 
theatre  of  the  owner,  proposing  to  give 
a  larger  rental  than  was  reserved  in 
the  old  lease,  and  denied  to  his  em- 
ployer that  he  was  competing  with  him 
for  the  lease,  but;  in  fact  did  procure 
a  lease  to  be  made  to  himself,  it  was 
decreed  that  the  employee  should  hold 
the  lease  as  a  trustee  for  his  employer. 
Davis  v.  Hamlin  (1883)  108  111.  39,  48 
Am.  Rep.  541. 

Plaintiffs,  as  warehousemen,  were  oc- 
cupying premises  of  which  the  lease  was 
about  to  expire,  and  were  negotiating 
with  the  lessor  for  a  renewal  at  a  re- 
duced rental.  Defendant  A.  was  their 
clerk  or  agent,  and  had  access  to  their 
books  and  papers,  and  knowledge  of 
their  business,  and  pending  the  plain- 
tiffs' negotiation,  without  their  knowl- 
edge, applied  to  the  lessor  and  obtained 
a  lease  of  the  premises  for  himself  and 
the  defendant  R.,  who  had  notice  of  the 
facts.  Held,  that  it  was  error,  in  an 
action    to    compel    the    transfer    of   the- 
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to  buy  certain  materials  used  in  his  master's  business  received,  under 
a  corrupt  bargain,  from  one  of  the  persons  with  whom  he  dealt,  cer- 
tain sums  by  way  of  commission,  a  portion  whereof  he  invested,  and 
the  master  brought  an  action  against  the  servant  to  recover  the 
moneys  so  paid  to  him,  claiming  to  be  entitled  to  follow  such  moneys 
into  the  investments  thereof,  the  court  refused  to  grant  either  an  in- 
junction to  restrain  the  defendant  from  dealing  with  the  investments, 
or  an  order  directing  him  to  bring  the  moneys  and  the  investments 
into  court.' 


lease,  to  refuse  an  application  for  an 
injunction  pendente  lite  to  restrain  the 
defendants  from  proceeding  to  recover 
the  premises.  Gov^er  v .  Andrews  (1881) 
59  Cal.  119,  43  Am.  Rep.  242. 

In  Morrison  v.  Ogdensburgh  &  L.  C. 
R.  Go.  (1868)  52  Barb.  173,  the  court 
recognized  the  principle  that  a  salaried 
purchasing  agent  of  a  railroad  company 
could  not  take  a  commission  from  the 
vendn-  of  property  purchased  upon  his 
advioe  by  his  principal,  and  hold  it  as 
against  that  principal,  and  that  the 
undertaking  of  such  an  agent  is  to  buy 
in  the  most  beneficial  manner  for  his 
principal,  and  that  it  is  contrary  to  his 
duty  and  trust  to  be  himself  the  seller, 
vmless  it  be  so  understood  between  him 
and  his  principal. 

In  Anonymous  (1684)  Skinner,  149. 
it  was  stated  by  Lord  Keeper  North 
that  Lord  Hide  had  ruled  in  Vanderval- 
dy  and  Barry,  that  where  a  factor  smug- 
gles goods  into  a  foreign  country  with- 
out paying  the  customs  duty,  and  j'et 
sets  them  down  to  his  master  as  paid 
upon  account,  chancery  would  not  re- 
lieve, as  the  factor  had  ventured  his 
life.  But  the  Lord  Keeper  said  he  was 
not  satisfied  with  this  decision,  because 
the  factor  ventured  his  master's  goods 
as  well  as  liis  own  life.  The  decisions 
in  Smith  v.  Oxenden  (1664)  1  Ch.  Cas. 
25,  and  Knipe  v.  Jesson  ( 1667 )  1  Ch. 
Cas.  76,  were  to  the  same  effect  as  the 
ruling  in  Vandervaldy  and  Barry. 

In  a  case  where  the  master's  goods 
had  been  smuggled  into  England,  it  was 
held  that  a  usage  that  factors  should 
have  the  benefit  of  the  customs  them- 
selves was  not  good,  being  grounded  on 
a  fraud.  It  was  accordingly  decreed,  in 
a  suit  for  an  accounting,  that  the  serv- 
ant should  answer  whether  he  paid  the 
customs  or  not.  Borr  v.  Vandal}  (1664) 
1  Ch.  Cas.  30,  Nelson,  87. 


The  writer  is  not  aware  of  any  recent 
case  that  throws  light  upon  the  point 
involved  in  these  decisions.  But  it  may 
perhaps  be  assumed  that  a  modern  court 
of  equity  would  attach  no  importance 
to  the  considerations  that  the  servant 
had  run  certain  risks  in  smuggling,  and 
that  the  circumstances  would  be  re- 
garded as  falling  within  the  scope  of  the 
general  principle  stated  in  the  text.  A 
case  in  which  the  master  unsuccessfully 
resorted,  under  similar  circumstances, 
to  an  action  at  law,  is  cited  in  note  4, 
in^ra. 

i  Lister  v.  Stuhhs  (1890)  L.  R.  45 
Ch.  Div.  (C.  A. )  1.  In  the  lower  court 
Stirling,  J.,  said :  "It  seems  to  me  that 
the  decision  in  Morison  v.  Thompson 
[see  note  4,  infra]  which  I  assume  to 
apply,  does  not  settle  the  question  I 
have  to  decide.  I  assume  that  the  mon- 
ey could  be  recovered  as  money  had  and 
received  to  the  use  of  the  plaintiffs  at 
law;  but  it  seems  to  me  that  it  is 
not  a  necessary  consequence  that  the 
plaintiffs  in  this  case  could  follow  the 
money.  It  is  not  true  as  a  general  prop- 
osition that,  in  every  case  in  which  an 
action  for  money  had  and  received  will 
lie,  the  money  can  be  followed  in  the 
hands  of  the  defendant."  In  the  court 
of  appeal,  Cotton,  L.  J.,  said:  "In  my 
opinion  this  is  not  the  money  of  the 
plaintiffs,  so  as  to  make  the  defendant 
a  trustee  of  it  for  them,  but  it  is  money 
acquired  in  such  a  way  that,  according 
to  all  rules  applicable  to  such  a  case, 
the  plaintiffs,  when  they  bring  the  ac- 
tion to  a  hearing,  can  get  an  order 
against  the  defendant  for  the  payment 
of  that  money  to  them.  That  is  to  say. 
there  is  a  debt  due  from  the  defendant 
to  the  plaintiffs  in  consequence  of  the 
corrupt  bargain  which  he  entered  into; 
but  the  money  which  he  has  received 
under    that    bargain    cannot,    in    view 
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c.  at  law. — The  nature  and  rationale  of  the  legal  remedy  open 
to  the  master  has  been  thus  explained  by  Cockbum,  Ch.  J.,  in  a  lead- 
ing case : 

"The  result  of  these  authorities  is  that,  whilst  an  agent  is  bound 
to  account  to  his  principal  or  employer  for  all  profits  made  by  him 
m  the  course  of  his  employment  or  service,  and  is  compelled  to  ac- 
count in  equity,  there  is  at  the  same  time  a  duty,  which  we  consider 
a  legal  duty,  clearly  incumbent  upon  him,  whenever  any  profits  so 
made  have  reached  his  hands,  and  there  is  no  account  in  regard  to 
them  remaining  to  be  taken  and  adjusted  between  him  and  his  em- 
ployer, to  pay  over  the  amount  as  money  absolutely  belonging  to  his 
employer.  This  was  precisely  the  case  in  regard  to  the  money  in 
question  acquired  by  the  defendant  in  the  course  of  his  employment 
without  the  knowledge  or  sanction  of  the  plaintiff ;  it  was  actually  in 
his  hands,  subject  to  an  immediate  duty  to  hand  it  over  to  his  employ- 
er. Under  such  circumstances  the  money,  being  the  property  of  the 
employer,  can  only  be  regarded  as  held  for  his  use  by  the  agent,  and 
must  consequently  be  recoverable  in  an  action  for  money  had  and  re- 
ceived." * 


which  I  take,  be  treated  as  being  money 
of  the  plaintiffs  [the  vendors  of  the  ma- 
terial], which  was  handed  by  them  to 
the  defendant  to  be  paid  to  Messrs. 
Varley  in  discharge  of  a  debt  due  from 
the  plaintiffs  to  Messrs.  Varley  on  the 
contract  between  them.  When  the  facts 
are  ascertained,  the  plaintiffs  will  have 
the  opportunity  of  setting  aside  the 
contract  altogether  and  returning  the 
stuffs,  or,  without  setting  aside  the  con- 
tract, of  suing  Messrs.  Varley  for  the 
money  which  they  have  fraudulently 
handed  over  to  the  defendant."  Lind- 
ley,  L.  J.,  referring  to  the  position  of 
the  defendant,  said :  "I  apprehend  that 
he  is  liable  toi  account  for  it  [the  com- 
mission] the  moment  that  he  gets  it. 
It  is  an  obligation  to  pay  and  account 
to  Messrs.  Lister  &  Co.,  with  or  without 
interest,  as  the  case  may  be.  I  say 
nothing  at  all  about  that.  But  the  re- 
lation between  them  is  that  of  debtor 
and  creditor;  it  is  not  that  of  trustee 
and  cestui  que  trust.  We  are  asked  to 
hold  that  it  is — which  would  involve 
consequences  which,  I  confess,  startled 
me.  One  consequence,  of  course,  would 
be  that,  if  Stubbs  were  to  become  bank- 
rupt, this  property  acquired  by  him 
■with  the  money  paid  to  him  by  Messrs. 


Varley  would  be  withdrawn  from  the 
mass  of  his  creditors,  and  be  handed 
over  bodily  to  Lister  &  Co.  Can  that 
be  right?  Another  consequence  would 
be  that,  if  the  appellants  are  right, 
Lister  &  Co.  could  compel  Stubbs  to 
account  to  them,  not  only  for  the  money, 
with  interest,  but  for  all  the  profits 
which  he  might  have  made  by  embark- 
ing in  trade  with  it.  Can  that  be  right  ? 
It  appears  to  me  that  those  conse- 
quences show  that  there  is  some  flaw  in 
the  argument.  If,  by  logical  reasoning 
from  the  premises,  conclusions  are  ar- 
rived at  which  are  opposed  to  good 
sense,  it  is  necessary  to  go  back  and 
look  again  at  the  premises,  and  see  if 
they  are  sound.  I  am  satisfied  that  they 
are  not  sound, — the  unsoundness  con- 
sisting in  confounding  ownership  with 
obligation." 

*  M orison  V.  Thompson  (1874)  L.  R. 
0  Q.  B.  480.  There  the  plaintiff  au- 
thorized defendant,  as  his  broker,  to 
negotiate  for  the  puchase  of  a  partic- 
ular ship  on  the  basis  of  an  offer  of 
£9,000,  but  eventually  the  ship  was  pur- 
chased through  defendant  for  £9,250. 
Prior  to  the  sale  an  arrangement  liad 
been  made  between  the  vendor  and  a 
broker,  S.,  that  if  S.  could  sell  the  ship 
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d.  Liability  of  the  third  person  who  participated  in  the  wrongful 
transaction. — A  third  person  who  agrees  to  pay  a  secret  commission 
to  a  servant  may  be  compelled  to  surrender  to  the  servant's  master 


for  more  than  £8,600,  he  might  retain 
for  himself  the  excess;  and  it  was  ar- 
ranged between  S.  and  defendant,  with- 
out the  knowledge  or  sanction  of  plain- 
tiff, that  defendant  should  receive  from 
S.  a  portion  of  such  excess;  and  ac- 
cordingly defendant  received  £225,  part 
of  the  excess  over  £8,500.  On  discov- 
ering this  the  plaintiff  brought  an 
action  for  money  had  and  received  for 
the  £225.  In  addition  to  the  above 
facts,  the  jury  also  found  that  defend- 
ant was  the  agent  of  plaintiff  to  pur- 
chase the  ship  as  cheaply  as  she  could 
be  got,  and  that  plaintiff  could  have 
got  her  cheaper,  but  for  a  corrupt  ar- 
rangement between  the  vendor  and  S. 
Held,  that  the  action  would  lie. 
It  was  contended  that  the  only  form 
of  action  maintainable,  if  at  all,  un- 
der the  circumstances,  against  the  de- 
fendant, was  an  action  to  recover 
damages  for  breach  of  duty;  that  in 
such  an  action  the  amount  received  by 
tlie  defendant  from  S.  would  not  neces- 
sarily be  the  true  measure  of  damages; 
and  that  it  could  not  be  regarded  as 
the  money  of  the  plaintiff,  or  as  re- 
ceived for  his  use.  It  was  contended, 
further,  that  at  the  utmost  the  defend- 
ant could  only  be  regarded  as  trustee 
for  the  plaintiff  of  the  money  in  ques- 
tion, and  that,  being  only  entitled  to  it 
in  equity,  the  plaintiff  could  not  main- 
tain an  action  to  recover  it  at  law. 
Chief  Justice  Cockburn  observed  that 
his  contention  as  to  the  form  of  action 
proceeded  mainly  upon  the  authority 
of  a  note  of  Messrs.  Hargrave  and  But- 
ler, in  their  edition  of  Coke  upon  Lit- 
tleton (Co.  liitt.  117a,  note  1),  in 
which  the  learned  editors,  after  dis- 
cussing the  question  as  to  the  right  of 
a  master  to  the  earnings  of  his  appren- 
tice or  servant,  proceed  to  say:  "Some 
of  the  cases  go  so  far  as  to  give  the 
master  a  right  to  the  wages  or  earnings, 
whether  the  service  [that  is,  to  a  third 
nerson]  is  performed  by  the  apprentice 
with  or  without  the  master's  license; 
ixnd  even  though  the  earnings  accrue 
in  a  trade  or  service  different  from  that 
to  which  the  apprentice  is  bound." 
They  add:  "Independently,  too,  of  au- 
thority, the  master's  proper  remedy  in 


all  cases,  except  those  in  which  the  serv- 
ant is  intentionally  employed  on  his 
master's  account,  seems  to  be  an  action, 
either  against  the  employer  for  loss  of 
service,  if  he  knew  of  the  first  retainer, 
or  against  the  servant  himself  for 
breach  of  his  contract;  such  a  case 
rather  importing  the  master's  right  to 
damages  for  injury  sustained  by  the 
consequences  of  the  second  retainer  than 
a  right  to  the  profits  accruing  from  it." 
Discussing  this  theory,  the  learned 
Chief  Justice  said:  "The  case  which 
seems  to  have  suggested  their  obser- 
vation as  to  the  form  of  action  is  a 
case  of  Treswell  v.  Middleton  (1623) 
Cro.  Jac.  653,  in  which,  on  error  from 
the  common  pleas,  it  was  held  that  a 
declaration  for  work  and  labor  done  by 
a  servant  must  state  it  to  have  been 
done  by  the  master  or  on  his  account. 
But  this  evidently  proceeds  on  the 
ground  merely  that  there  is  in  such 
case  no  privity  of  contract  between  the 
master  and  the  person  employing  his 
servant;  and  the  case  by  no  means  jus- 
tifies any  doubt  as  to  the  right  of  the 
master,  as  between  him  and  his  serv- 
ant, to  the  earnings  of  the  latter;  and 
certainly  is  no  authority  that,  if  the 
earnings  have  been  received  by  the  serv- 
ant, the  master  may  not  sue  for  them 
as  money  received  to  his  use.  The  re- 
maining cases  cited  in  the  note  [viz., 
Barber  v.  Dennis  (1704)  6  Mod.  69; 
Anonymous  ( 1701 )  12  Mod.  415]  direct- 
ly support  the  conclusion  that  whenever 
the  earnings  acquired  in  the  service  of  a 
third  person  have  reached  the  hands 
either  of  the  servant  or  the  master, 
they  must  be  regarded  as  belonging  to 
the  master." 

The  doctrine  laid  down  in  this  case 
was  subsequently  assumed  by  the  court 
of  appeal  to  be  correct.  Lister  v. 
StuUs  (1890)  L.  E.  45  Ch.  Div.  1. 
(See  note  3,  supra.) 

The  principle  that  a  servant  who 
takes  a  bribe  from  a  third  person, 
whether  he  calls  it  a  commission  or  any 
other  name,  "for  the  performance  of  a 
duty  which  he  is  bound  to  perform, 
must  give  up  to  his  master  whatever 
he  has  by  reason  of  the  fraud  received 
beyond   his   due,"   was   also   applied   in 


§  2041] 


EIGHT  OF  MASTER  IN  PRODUCT  OF  SERVANT. 


6343 


any  profits  which  he  may  derive  from  the  fraudulent  transaction.* 
On  the  other  hand,  the  third  person  clearly  cannot  be  sued  by  the 
sei"vant  himself  on  an  agreement  of  this  character.  "When  a  bribe  is 
:given,  or  a  promise  of  a  bribe  is  made,  to  a  person  in  the  employ  of 
another,  by  someone  who  has  contracted,  or  is  about  to  contract,  with 
the  employer,  with  a  view  to  inducing  the  person  employed  to  act 
otherwise  than  with  loyalty  and  fidelity  to  his  employer,  the  agree- 


Salford  v.  Lever  [1891]  1  Q.  B.  (C.  A.) 
168,  60  L.  J.  Q.  B.  N.  S.  39,  63  L.  T,  N. 
S.  658,  39  Week.  Rep.  85,  55  J.  P.  244. 

In  Rogers  v.  Boehm  (1799)  2  Esp. 
702,  one  of  the  cases  relied  upon  in 
Morison  v.  Thompson,  Lord  Kenyon 
ruled  at  nisi  prius  that  interest  made 
hy  an  agent  by  the  use  of  his  principal's 
money  belonged  to  the  principal,  and 
might  be  recovered  by  him  in  an  action 
for  money  had  and  received. 

In  an  action  at  law  it  vpas  held  that 
a  factor,  and  not  his  master,  should 
have  the  benefit  of  the  duty  saved  by 
smuggling  goods  into  a  foreign  country, 
for  the  reason  that  it  was  due  from  his 
master,  and  ought  to  have  been  paid, 
and  that  therefore  he  could  not  make 
a  title  to  it  against  one  who  had  the 
possession,  that  being  sufficient  against 
all  persons  but  against  him  who  had 
the  very  right,  and  that  the  nonpayment 
in  this  case  was  at  the  peril  of  the 
factor.  Boulton  v.  Arlsden  (1698)  3 
Salk.  235.  But  at  the  present  day  this 
decision  would  probably  not  be  followed, 
any  more  than  the  rulings  of  the  court 
of  chancery  to  the  same  effect  which  are 
cited  in  note  2,  supra. 

In  Concord  R.  Co.  v.  Clough  (1870) 
49  N.  H.  257,  a  conductor  of  the  plain- 
tiff, whose  duty  it  was  to  sell  tickets 
issued  by  the  plaintiff,  purchased  for 
his  own  profit,  joint  tickets  issued  by 
other  companies,  under  a  contract  with 
the  plaintiff,  entitling  the  holder  to  a 
passage  on  its  line,  and  sold  these 
tickets  to  passengers  who  would  other- 
wise have  bought  the  tickets  intrusted 
to  him  for  sale.  The  plaintiff  derived 
a  larger  profit  from  its  own  tickets 
than  from  the  joint  tickets  issued  by 
other  roads.  The  conductor  bought  and 
sold  the  joint  tickets  with  the  knowl- 
ledge  and  consent  of  the  superintendent 
of  the  Concord  Railroad,  but  the  cor- 
poration and  its  directors  had  no  actual 
k;nowledge  of  it.  Held,  that  the  plain- 
tiff could  recover  of  the  conductor  in 
assumpsit  for  money  had  and  received, 


the  profits  made  by  him  in  thus  buying 
and  selling  the  joint  tickets.  The  court 
said:  "The  superintendent's  knowledge 
and  consent  do  not  justify  the  defend- 
ant's acts  in  purchasing  and  selling  the 
'joint  tickets.'  In  that  transaction 
the  defendant  was  competing  with  and 
injuring  the  business  of  his  employer. 
If,  in  the  absence  of  any  statement  on 
that  point,  we  are  to  infer  that  Mr. 
Gilmore  had  all  the  authority  usually 
conferred  upon  railroad  superintendents, 
still  it  is  not  within  the  ordinary  au- 
thority of  such  officials  to  empower 
employees  of  the  road  to  make  use  of 
their  position  as  employees  to  compete 
with  and  injure  the  business  of  their 
employer.  The  purchase  and  resale  of 
these  'joint  tickets'  constituted  a  breach 
of  trust,  and  the  defendant  is  charge- 
able for  the  profits  just  as  he  would 
liave  been  for  profits  made  by  speculat- 
ing with  money  received  for  fares.  In 
equity  and  good  conscience,  these  prof- 
its are  so  much  money  had  and  re- 
ceived to  the  defendant's  use." 

5  "Not  only  the  servant  acting  con- 
trary to  his  trust,  but  a  man  who,  know- 
ing the  servant  was  guilty  of  a  breach 
of  trust,  entered  into  the  transaction 
with  him,  would  be  answerable."  Mas- 
sey  V.  Davies  (1794)  2  Ves.  Jr.  317. 

In  Salford  v.  Lever  [1891]  1  Q.  B. 
(C.  A.)  168,  it  was  held  that  a  munici- 
pality might  recover  from  a  dealer  the 
additional  price  which  he  had  charged 
for  coal  supplied  to  the  city  gas  works, 
the  manager  of  which  had  accepted  a 
bribe  of  Is.  on  every  ton  sold.  Lord 
Esher  said:  "Whether  the  action  by  the 
principal  against  the  third  person  was 
the  first  or  the  second  must  be  wholly 
immaterial.  The  third  person  was 
bound  to  pay  back  the  extra  price  which 
he  had  received,  and  he  could  not  ab- 
solve himself  or  diminish  the  damages 
by  reason  of  the  principal  having  re- 
covered from  the  agent  the  bribe  which 
he  had  received." 
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ment  is  a  corrupt  one,  and  is  not  enforceable  at  law,  whatever  the 
actual  effect  produced  on  the  mind  of  the  person  bribed  may  be."  * 

e.  Breach  of  duty  good  cause  for  discharging  the  servant. — The 
breach  of  duty  committed  by  a  servant,  who  secures  for  himself  clan- 
destine profits  in  the  course  of  a  transaction  in  which  he  represents 
his  master  is  a  good  ground  for  discharging  him.' 

6  Harrington  v.  Victoria  Graving  prejudicial  to  his  employer  in  making^ 
Dock  Co.  (1878)  L.  E.  3  Q.  B.  Div.  549,  the  contract,  the  contract  is  vitiated." 
per  Cockburn,  Ch.  J.,  p.  551,  47  L.  J.  Q.  ^  In  Boston  Deep  Sea  Fishing  dc  Ice  Co. 
B.  N.  S.  594,  39  L.  T.  N.  S.  120,  26  v.  Ansell  ( 1888 )  L.  R.  39  Ch.  Div.  339, 
Week.  Rep.  740.  In  that  case  the  de-  the  facts  of  which  are  stated  in  note  2, 
fendants  contracted  to  pay  the  plain-  supra,  Cotton,  L.  J.,  in  discussing  the 
tiflf  a  commission  for  superintending  suggestion  that,  if  the  court  should  hold 
repairs  to  be  executed  by  them  on  cer-  that  the  manager  had  been  properly  dis- 
tain  ships  belonging  to  the  Great  East-  charged,  it  would  be  laying  down  new 
ern  Railway  Company.  The  plaintiff  rules  of  morality  and  equity,  said:  "In 
at  the  time  of  such  contract  being  made  my  opinion,  if  people  have  got  an  idea 
was  in  a  position  of  trust  in  relation  that  such  transactions  can  be  properly 
to  the  railway  company,  having  been  entered  into  by  an  agent,  the  sooner 
employed  by  them  as  an  engineer  to  they  are  disabused  of  that  idea  the  bet- 
advise  them  as  to  the  repairs,  and  the  ter.  If  a  servant,  or  a  managing  direc- 
contract  between  defendants  and  plain-  tor,  or  any  person  who  is  authorized  to 
tiff  was  made  in  part  in  consideration  act,  and  is  acting,  for  another  in  the 
of  a  promise  that  the  plaintiff  would  matter  of  any  contract,  receives,  as  re- 
use his  influence  with  the  railway  com-  gards  the  contract,  any  sum,  whether 
pany  to  induce  them  to  accept  the  de-  by  way  of  percentage  or  otherwise,  from 
fendants'  tender  for  the  repair  of  the  the  person  with  whom  he  is  dealing  on 
ships.  The  jury  found  that  the  con-  behalf  of  his  principal,  he  is  committing 
tract,  though  calculated  to  bias  the  a  breach  of  duty.  It  is  not  an  honest 
mind  of  the  plaintiff,  had  not,  in  fact,  act,  and,  in  my  opinion,  it  is  a  sufS- 
done  so,  and  that  he  had  not  in  con-  cient  act  to  show  that  he  cannot  be 
sequence  thereof  given  less  beneficial  trusted  to  perform  the  duties  which 
advice  to  the  company  as  to  the  defend-  he  has  undertaken  as  servant  or  agent, 
ants'  tender  than  he  would  otherwise  He  puts  himself  in  such  a  position  that 
have  done.  he  has  a  temptation  not  faithfully  to 

In  Snuith  v.  Sorhy,  a  similar  case  de-  perform  his  duty  to  his  employer.  He 
elded  at  the  same  time  (see  [1875]  L.  has  a  temptation,  especially  where  he  is 
R.  5  Q.  B.  Div.  552 ) ,  the  law  was  thus  getting  a  percentage  on  expenditure,  not 
stated  by  Cockburn,  Ch.  J.:  "It  is  to  cut  down  the  expenditure,  but  to  let 
unnecessary  to  decide  whether  the  secret  it  be  increased,  so  that  his  percentage 
payment  of  a  gratuity  to  an  agent  by  may  be  larger.  I  do  not,  however,  rely  on 
the  party  with  whom  he  is  authorized  that,  but  what  I  say  is  this,  that  where 
to  negotiate  on  behalf  of  his  employer,  an  agent  enters  into  a  contract  on 
supposing  that  it  had  no  effect  at  all  behalf  of  his  principal,  and,  without  the 
on  the  mind  of  the  agent,  so  as  to  induce  knowledge  or  assent  of  that  principal, 
him  to  make  an  agreement  less  bene-  receives  money  from  the  person  with 
ficial  to  his  employer  than  he  might  whom  he  is  dealing,  he  is  doing  a  wrong- 
otherwise  have  the  opportunity  of  mak-  ful  act,  he  is  misconducting  himself  as 
ing,  will  vitiate  the  contract  made  by  an  regards  his  agency,  and,  in  my  opinion, 
agent  under  such  circumstances.  It  is  that  gives  to  his  employer,  whether  a 
enough,  for  the  decision  of  the  present  company  or  an  individual,  and  whether 
case,  to  say  that,  in  my  opinion,  if  a  the  agent  be  a  servant  or  a  managing 
party  with  whom  an  agent  is  negotia-  director,  power  and  authority  to  dis- 
ting  on  the  part  of  another  agrees  to  miss  him  from  his  employment  as  a. 
give  or  does  give  the  agent  a  secret  person  who  by  that  act  is  shown  to  be 
gratuity,  and  that  gratuity  does  in-  incompetent  of  faithfully  discharging^ 
fluence  the  mind  of  the  agent,  directly  his  duty  to  his  principal." 
or  indirectly,  in  assenting  to  anything 
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B.     Inventions  of  employees. 

2042.  Rights  of  employers  and  employees  considered  without  ref- 
erence to  the  patent  laws.— Abstracting  the  element  of  the  effect  of 
the  patent  laws,  the  respective  rights  of  an  employer  and  employee 
with  reference  to  the  discoveries  of  the  latter  are  determined  by  the 
application  of  principles  similar  to  those  discussed  in  the  foregoing 
sections  which  deal  with  the  general  question  of  the  extent  of  an  em- 
ployer's interest  in  things  acquired  or  produced  by  the  exercise  of  the 
mental  or  bodily  powers  of  an  employee.  See  preceding  subtitle.  Ac- 
cordingly, an  employer  is  entitled  to  the  benefit  of  all  the  discoveries 
of  his  employee,  which  have  a  direct  and  immediate  connection  with 
the  work  which  the  latter  was  engaged  to  perform,  and  were  made 
during  that  part  of  the  day  which  he  was  bound  to  devote  to  the  dis- 
charge of  his  contractual  duties.^  The  right  of  the  employer  in  this 
regard  is  especially  clear,  where  it  is  shown  not  only  that  the  discov- 
ery in  question  was  made  during  the  working  hours  of  the  employee, 
but  that  the  employer's  materials  and  machinery  were  being  used 
under  the  employer's  direction  for  the  avowed  purpose  of  making 
such  a  discovery.*  A  custom  which  would  give  to  an  employee  work- 
in  Bulfield  V.  Fournier  (1895)  11  cannot  carry  on  his  trade  without  his 
Times  L.  R.   (C.  A.)   282,  the  court  laid    book." 

down  the  rule  that  an  employee  is  not  It  has  been  held  that  secret  processes 
entitled  to  anything  more  than  his  and  compounds  invented  by  an  employee 
stipulated  commission,  and  held  that  of  a  firm,  in  pursuance  of  an  employment 
the  fact  of  the  plaintiff's  having  made  for  that  purpose,  became  the  property 
certain  undisclosed  profits  by  not  of  the  firm  without  an  express  assign- 
crediting  his  employer  with  the  dis-  ment,  and  that  he  may  be  compelled  to 
counts  allowed  on  certain  orders  given  account  for  profits  derived  from  manu- 
on  the  employer's  account  was  a  good  facture  and  sale  thereof  on  his  own 
cause  of  dismissal.  account.     Bal-diwm    v.    Von    Micheroux 

iThat  a  calico  printer  was  entitled,    (1893;  Sup.  Ct.)  5  Misc.  386,  25  N.  Y. 
after  having  discharged  his  head  color-    Supp.  857. 

man,  to  the  book  in  which  that  servant  2  In  a  case  involving  the  obligation  of 
had  entered  the  processes  for  mixing  an  employee  to  disclose  a  secret  proc- 
colors  during  his  service,  although  many  ess  discovered  by  him  under  such  cir- 
of  the  processes  were  the  invention  of  cumstances  the  court  remarked:  "In- 
the  servant  himself,  was  held  in  Make-  dependently  of  any  special  contract  to 
peace  v.  Jackson  (1813)  4  Taunt.  770.  that  effect,  the  resulting  discovery  was 
This  was  an  action  of  trover  to  recover  just  as  much  .  .  .  [the  employing 
possession  of  the  book.  But  the  follow-  company's]  property,  as  if,  instead  of 
ing  passage  from  the  judgment  of  Cham-  being  the  formula  of  a  secret  process, 
bre,  J.,  seems  to  justify  a  citation  of  the  it  had  been  a  material  product;  so  that 
case  as  an  authority  for  the  general  the  defendant  in  refusing  disclosure  Avas 
principle  formulated  in  the  text:  "The  refusing  to  give  up  to  the  corporation 
master  has  a  right  to  something  beside  what  belonged  to  it."  Silver  Spring 
the  mere  manual  labor  of  the  servant  in  Blcaohinq  £  Dyeing  Co.  v.  Woohoorth 
the  mixing  of  the  colors;  and  though  the  (1890)  16  R.  I.  729,  19  Atl.  528.  In 
plaintiff  invents  them,  yet  they  are  to  Dempsey  v.  Dohson  ( 1896 )  174  Pa.  122, 
be  used  for  his  master's  benefit,  and  he   32'  L.R.A.    761,   52   Am.   St.   Rep.    816, 
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ing  under  such  conditions  an  exclusive  title,  as  against  his  employer, 
to  the  results  of  his  experiments,  is  unreasonable,  and  cannot  be  sus- 
tained.' 

2043.  — considered  with  reference  to  the  patent  laws.  Generally. — 
a.  Employee  entitled  to  inventions  independently  made  iy  him. — 
In  a  recent  English  case  it  was  conceded  to  be  a  well-settled  principle 
that  "the  mere  existence  of  a  contract  of  service  does  not,  per  se,  dis- 
qualify a  servant  from  taking  out  a  patent  for  an  invention  made  by 
him  during  his  term  of  service,  even  though  the  invention  may  relate 
to  subject-matter  germane  to  and  useful  for  his  employers  in  their 
business,  and  that,  even  though  the  servant  may  have  made  use  of  his 
employers'  time  and  servants  and  materials  in  bringing  his  inven- 
tion to  completion,  and  may  have  allowed  his  employers  to  use  the 
invention,  while  in  their  employment."  *    The  same  doctrine  is  ree- 

34  Atl.  459,  it  was  the  duty  of  a  color  spect;  (6)  that  in  instructing  the  jury 
mixer  employed  in  a  carpet  factory  to  as  to  damages  the  court  should  direct 
prepare  the  dyes  or  colors  used  for  the  tliem  to  consider  the  conduct  of  the 
purpose  of  reproducing  in  the  carpets  plaintiff,  his  breach  of  duty  in  omitting 
the  various  tints  indicated  by  the  de-  to  make  entries  in  his  employers'  color 
sign,  and  to  enter  in  a  book  called  a  books,  his  failure  to  inform  them  of  this 
"color  book,"  the  number  of  the  carpet  omission,  and  his  having  left  them 
and  the  formula  corresponding  to  each  under  the  honest  belief  that  he  was  re- 
shade  of  color.  He  was  also  required  moving  from  their  mill  their  own  color 
to  keep  a  book  in  which  a  piece  of  yarn,  books. 

colored    according   to    the    formula    for  3  in  Dempsey  v.  Dohson    (1898)    184 

each  shade  in  the  carpet,  was  preserved  Pa.  588,  40  L.R.A.  550,  63  Am.  St.  Rep. 

with  the  number  of  the  carpet  to  which  809,  39  Atl.  493  (former  appeal  of  case 

the  shades  belonged.       Held,    ( 1 )    that  cited    in    preceding   note ) ,    evidence    of 

the  recipes  prepared  by  the  color  mixer  such  a  custom  with  regard  to  the  vari- 

for  the  use  of  his   employers  belonged  ous   combinations   and   shades   of   color 

to  them  to  the  extent  of  giving  them  the  devised  by  him  was  held  to  have  been 

right  to  continue  the  use  of  the  various  properly  rejected. 

colors  and  shades  corresponding  to  the  1  Byrne,  J.,  in  Worthinffton  Pwn/ping 

recipes    produced    by    them;     (2)     that  Engine  Co.  v.  Moore   (1902)    19  Times 

the   mixer   was   entitled,   if  he  wished,  L.  R.  84. 

to  preserve  the  recipes  for  his  own  use,  The  rule  that  if  a  servant,  while  in 

but  that  his  right  was  not  an  exclusive  the   employ   of   his   master,    makes    an 

one  as  against  his  employers;    (3)   that  invention,  that  invention  belongs  to  the 

if,  in  violation  of  his  duty,  he  kept  only  servant,    and   not   to   the   master,   was 

private  books  of  his  ovm,  his  employers  recognized  by  Abbott,  Ch.  J.,  in  the  nisi 

had  a  right  to  a  copy  of  their  own  rec-  prius  case  of  Bloxam  v.  Elsee    (1825) 

ipes   when    he    left   their   employment;  1  Car.  &  P.  558,  Ryan  &  M.  187. 

(4)   that  in  an  action  by  the  mixer  to  "If  an  employer  takes  out  a  patent 

recover   damages    for   the   detention   of  for  an  invention  discovered  and  worked 

such    private   books,    the   value    of   the  out  by  a  workman  in  his  employ,  and 

recipes  should  not  be  considered  in  es-  the    patentee    has    no    more    connection 

timating  his  damages;    (5)  that  he  was  with  the  invention  than  that  he  is  the 

merely  entitled  to  recover  damages  on  employer  of  the  workman,   the   patent 

account  of  the  detention  of  the  books  will   be   void   on   the  ground   that   the 

themselves,  and  also  proper  compensa-  workman,  and  not  the  patentee,  is  the 

tion  for  any  unnecessary  violence  in  the  true  and  first  inventor."    Frost,  Patents, 

manner    of    their    detention,    or    disre-  2d  ed.  p.   14,  citing  Rex  v.   Arkivright 

gard    for    his    sensibilities    or    self    re-  (1785)    Dav.   Pat.   Cas.   61;    Barker  v. 
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ognized  by  the  American  courts.^  So  far  as  regards  its  application, 
there  is  no  difference  between  the  rights  of  persons  working  for  the 
government  and  for  other  employers.* 


Shaw  (1832)  1  Webster,  Pat.  Cas.  126, 
note. 

The  same  author  (p.  15)  cites  several 
Tulings  of  the  Patent  Office  as  having 
established  the  principle  that,  in  the 
absence  of  special  contract,  the  inven- 
tion of  a  servant,  even  though  made  in 
the  employer's  time  and  at  the  expense 
of  the  employer,  does  not  become  the 
property  of  the  employer  so  as  to  justify 
him  in  opposing  the  grant  of  a  patent 
for  the  invention  to  the  servant,  vpho 
is  the  proper  patentee.  Frost,  Patents, 
2d  ed.  p.  15. 

To  the  same  general  effect  is  Edmund 
on  Patents,  p.  265,  and  Nicholas  on 
Patent  Law,  p.  27.  In  the  latter  treatise 
is  cited  Re  Marshall  (1900)  17  Rep. 
Pat.   Cas.   553,  a  ruling  of  Farwell,  J. 

In  a  case  where  the  evidence  indicated 
that  a  manufacturer  and  his  foreman 
were  the  joint  inventors  of  the  improve- 
ment in  question,  and  the  master  sought 
letters  patent  the  granting  of  which 
was  opposed  by  the  foreman.  Lord  Cran- 
worth  was  of  opinion  that  they  ought 
only  to  be  granted  on  the  terms  of  their 
being  vested  in  trustees  for  the  benefit 
both  of  the  master  and  of  the  foreman. 
Re  Russell's  Patent  (1857)  2  De  G.  & 
J.  130,  6  Week.  Rep.  95,  per  Lord  Cran- 
worth. 

2  "Persons  employed,  as  much  as  em- 
ployers, are  entitled  to  their  own  inde- 
pendent inventions."  Agamam  Woolen 
Co.  V.  Jordan  (1868)  7  Wall.  583,  603, 
19  L.  ed.  177,  182.  This  statement  was 
repeated  in  Union  Paper  Collar  Co.  v. 
Van  Dusen  (1874)  23  Wall.  530,  23  L. 
ed.  128. 

"If  the  employee  makes  an  invention 
wholly  independent  of  the  employer,  it 
is  the  law  that  the  invention  belongs  to 
him  who  actually  makes  it,  and  that  it 
does  not  enure  to  the  benefit  of  the  em- 
ployer." Miller  v.  Kelley  (1901)  18 
App.  D.  C.  163. 

"The  mere  fact,  .  .  .  that  the  ap- 
pellant was  in  the  employment  of  ap- 
pellee, and  received  wages,  and  even 
used  the  material  of  appellee  in  the 
manufacture  of  his  models,  and  even 
received  assistance  in  making  models, 
from  the  latter's  employees,  would  not 
give  it  the  property  in  the  invention  to 


the  exclusion  of  the  former."  Dice  v. 
Joliet  Mfg.  Co.  (1882)  11  111.  App.  109, 
114,  affirmed  in   (1883)   105  111.  649. 

A  mechanic  hired  for  the  purpose  of 
perfecting  certain  machinery,  and  bound 
to  devote  his  skill  and  labor  to  the 
interest  of  those  for  whom  the  machin- 
ery is  being  worked,  is  not,  by  that  fact, 
under  any  obligation  to  abstain  from 
applying  for  a  patent  in  his  own  name 
for  such  machinery,  if  otherwise  en- 
titled thereto.  Green  v.  Willard  Im- 
proved Barrel  Co.  (1876)  1  Mo.  App. 
202. 

A  man  in  the  employ  of  the  Fire  De- 
partment of  New  York  invented  a  heat- 
ing apparatus,  and  attached  it,  himself, 
to  two  of  the  engines,  many  other  en- 
gines being  also  provided  with  it.  The 
effect  of  U.  S.  Rev.  Stat.  §  4899,  U.  S. 
Comp.  Stat.  1901,  p.  3387,  under  these 
circumstances  was  held  to  be  that  the 
city  had  no  right  to  the  use  of  the  in- 
vention, except  in  respect  to  those  ma- 
chines to  which  it  had  been  applied  be- 
fore the  employee  had  taken  out  a 
patent  for  it.  Brickill  v.  New  York 
(1880)   18  Blatchf.  273,  7  Fed.  479. 

In  Burton  v.  Burton  Stock  Car  Co. 
(1898)  171  Mass.  437,  50  N.  E.  1029, 
the  court  affirmed  the  exclusive  owner- 
ship of  a  servant  who  had  taken  out 
a.  patent  at  his  own  expense,  had  not 
used  the  materials  of  his  master  in  per- 
fecting his  invention,  and  had  consist- 
ently asserted  his  ownership.  The  con- 
tention of  the  master  was  that  the  case 
was  controlled  by  the  doctrine  discussed 
in  §  2044,  post;  but  it  was  held  that  no 
implied  license  in  his  favor  was  pred- 
icable  under  the  given  circumstances. 

"The  law  is  settled  that.  In  the  ab- 
sence of  an  express  contract  or  agree- 
ment, the  relation  of  employer  and  em- 
ployee, under  whatever  circumstances 
short  of  a  specific  employment  to  make 
an  invention,  does  not  invest  the  em- 
ployer with  the  entire  property  right 
in  an  invention  of  the  employee."  John- 
son Furnace  d  Engineering  Co.  v.  West- 
ern Furnace  Co.  (1910)  102  C.  C.  A. 
267,  178  Fed.  819. 

3  "The  government  has  no  more  power 
to  appropriate  a  man's  property  invest- 
ed in  a  patent  than  it  has  to  take  his 
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It  has  been  laid  down  that  any  pa^nt^ble  device  which  suggests 
itself  with  respect  to  an  article  during  the  progress  of  experiments 
made  by  the  employer  with  a  view  to  its  improvement  will  be  pre- 
sumed to  have  been  conceived  by  the  employer,  and  that  it  is  incum- 
bent on  the  employee  to  overcome  this  presumption  by  satisfactory 
proof.*  But  it  is  difficult  to  admit  that  a  simple  presumption  can 
ever  furnish  an  adequate  basis  for  an  adjustment  of  the  rights  of  the 
parties.  A  commissioner  of  patents  would  not  issue  a  patent  to  any- 
one who  was  unable  to  show,  by  positive  and  specific  evidence,  that  he 
was  the  inventor,  or  the  assignee  of  the  inventor,  and  there  seems  to 
be  no  valid  reason  why  a  court  should,  in  a  controversy  between  a 
master  and  his  servant,  proceed  upon  a  different  principle. 

b.  Employee  subjected  to  duress. — On  general  principles  it  is 
manifest  that  an  employer  cannot,  as  against  his  employee,  retain  the 
benefit  of  letters  patent  which  the  latter  has  been  prevented  from  ap- 
plying for  by  coercive  conduct  of  his  superior,  which  amounts  to  ac- 
tual duress.  But  duress  will  not  be  inferred  from  the  mere  fact  that 
the  employee  feared  he  would  lose  his  employment  if  he  asserted  his 
rights.* 

c.  Patent  taken  out  by  employee  in  violation  of  his  fiduciary  obli- 
gations.— Two  English  decisions  proceed  upon  the  principle  that  an 
employee  may  be  declared  a  trustee  for  his  employer  in  respect  to  any 
patent  which,  under  the  circumstances,  he  could  not  take  out  in  his 
own  name  without  violating  his  obligations  as  a  fiduciary  agent  of  his 
employer.*  It  is  not  altogether  easy  to  define  the  boundary  between 
the  cases  controlled  by  this  conception,  and  those  reviewed  in  subd. 

property  invested  in  real  estate;  nor  processes,  Kekewich,  J.,  thus  stated  his 
does  the  mere  fact  that  an  inventor  is  reasons  for  a  decision  in  favor  of  the 
at  the  time  of  his  invention  in  the  cm-  employer:  "For  all  purposes,  except  that 
ploy  of  the  government  transfer  to  it  of  being  the  first  and  true  inventor,  he 
any  title  to  or  interest  in  it.  An  em-  was  the  agent  of  his  employers.  His 
ployee  performing  all  the  duties  assigned  labors  were  theirs,  he  worked  in  their 
to  him  in  his  department  of  service  may  laboratory  with  their  materials,  as  well 
exercise  his  inventive  faculties  in  any  as  their  assistance,  and  the  benefits  of 
direction  he  chooses,  with  the  assurance  his  discovery,  morally  and  equally  be- 
that  whatever  invention  he  may  thus  longed  to  them."  Kurtz  v.  Spence 
conceive  and  perfect  is  his  individual  (1888)  5  Rep.  Pat.  Cas.  181.  Other 
property."  Solomons  v.  United  States  rulings  of  the  English  Patent  Office  to 
(1890)  1.S7  U.  S.  342,  34  L.  ed.  667,  11  the  same  effect  are  cited  in  Frost, 
Sup.  Ct.  Rep.  88.  Patents,   2d  ed.  p.   14. 

*  Miller  v.  Kelley   (1901)   18  App.  D.        In  Worthin-gton  Pumping  Engine  Co. 

C.  163.  V.   Moore    (1902)    19    Times   L.   R.   84, 

5  Barr  Car  Co.  v.  Chicago  <&  N.  U'.  R.  the  evidence  showed  that  the  relation- 
Co.  (1901)  49  C.  C.  A.  194,  110  Fed.  ship  between  the  plaintiiT  and  the  de- 
972.  fendant,   as   their   general   manager    in 

6  In  a  case  where  a  chemist  employed  England,  was  of  the  closest  and  most 
in    a    factory    had    discovered    certain  confidential  character,  and  that  it  was 
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a,  supra.  But  the  decisions  and  dicta  there  referred  to  show  clearly 
that  the  doctrine  of  agency  cannot  be  successfully  invoked  by  the  ena- 
ployer  imless  something  more  is  shown  besides  the  facts  of  employ- 
ment and  use  of  the  employer's  time  and  appliances  for  the  purpose 
of  making  th^  experiments  which  led  to  the  discovery  in  question. 

d.  Acquiescence  by  employee  in  ilie  tailing  out  of  a  patent  by  his 
employer. — Where  a  servant  has  surrendered  to  his  master  his  rights 
as  an  inventor,  by  expressly  or  impliedly  permitting  him  to  incur  the 
trouble  and  expense  of  obtaining  a  patent,  it  cannot  be  said  that  the 
master  obtained  the  patent  surreptitiously,  or  in  fraud  of  the  serv- 
ant's discovery.' 

e.  Assignment  of  patent  rights  by  employee. — An  inventor  who  is 
hired  at  a  specified  salary,  without  abatement  for  loss  of  time  and 
without  payment  for  extra  time,  and  agrees  that  all  the  improvements 
made  by  him  while  engaged  in  setting  iip  and  operating  certain  ma- 
chines shall  be  for  -the  exclusive  benefit  of  the  employer,  may  be  com- 
pelled to  convey  to  the  employer  his  interest  in  any  improvement 
which  he  may  actually  make  in  the  course  of  his  work.  Such  a  stip^i- 
lation  is  not  an  independent  covenant,  but  merely  one  of  the  pro- 
visions of  an  indivisible  contract,  and  it  is  therefore  supported  by  the 
same  consideration  as  the  stipxilation  to  render  the  specified  services. 
JSTor  will  such  a  stipulation  be  declared  invalid  on  the  ground  that  it 
is  against  public  policy,  either  in  a  general  sense,  or  as  being  in  re- 
straint of  trade.' 

An  agreement  entered  into  by  an  employee  to  assign  to  his  employ- 
part  of  his  duty  to  communicate  and  ''Dixon  v.  Moyer  (1821)  4  Wash.  C. 
consult  with  the  head  office  about  any  C.  68,  Fed.  Cas.  No.  3,931  (action  by 
modifications  in  the  construction  of  the  master  for  infringement  of  patent). 
article  manufactured,  and  to  oflFer  such  8  HuUe  v.  Bonsack  Mach.  Co.  { 1895 ) 
sutrgestions  as  might  seem  to  him  ad-  13  C.  C.  A.  180,  25  U.  S.  App.  239,  6.') 
vantageous  to  the  corporation  in  respect  Fed.  864,  affirming  (1893)  57  Fed.  519. 
to  the  business  he  controlled.  The  in-  The  court  argued  as  follows:  "Here 
ventions  which  he  had  patented  were,  we  have  the  case  of  an  ingenious  man, 
•upon  examination,  found  to  be  largely  without  opportunity  of  developing  his 
based  upon  information  communicated  talent,  and  struggling  under  difficulties, 
to  him  as  manager,  and,  having  regard  enabled  by  this  contract  to  secure  em- 
to  the  manner  in  which  fresh  details  of  ployment  in  a  large  and  prosperous  cor- 
construction  were  from  time  to  time  poration.  where  he  could  give  his  in- 
brought  into  existence,  it  was  extremely  ventive  faculties  full  play.  He  in  this 
difficult  to  determine  to  whom,  among  way  was  afforded  every  opportunity  of 
the  various  officers  of  the  company,  the  discovering  and  removing  defects  m 
merit  of  such  details  should  be  attribut-  cigarette  machines.  He  secured  this 
ed  Upon  this  state  of  facts  it  was  con-  employment  by  signing  this  contract, 
■sidered  that  the  plaintiffs  were  entitled  ITe  could  not  have  obtained  it  it  it  had 
to  a  declaration  that  the  defendant  was  been  understood  that  this  contract  had 
trustee  for  them  of  the  patent  in  aues-  no  validity.  Then,  in  all  human  prob- 
j^j  ability,  the  public  would  have  lost  the 
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er  all  inventions  made  by  him  during  the  term  of  his  engagement  is- 
obviously  enforceable  only  in  respect  of  such  inventions  as  are  shovsTi 


benefit  of  his  discovery.  In  this  point 
of  view,  a  contract  of  this  character 
cannot  be  said  to  be  against  public 
policy.  .  .  .  This  is  not  literally  an 
agreement  in  restraint  of  trade.  It  is 
simply  a  contract  which,  by  analogy, 
can  be  likened  to  one,  and  the  analogy 
should  not  be  pushed  beyond  the  reason 
for  it.  There  is  no  presumption  that 
such  a  contract  is  void.  The  presump- 
tion is  in  favor  of  the  competency  of  the 
parties  to  make  the  contract,  and  the 
burden  is  upon  the  party  who  alleges 
that  it  is  unreasonable  or  against  public 
policy.  .  .  .  The  contract  in  this  case 
has  reference  not  to  all  inventions  which 
Hulse  might  discover,  but  only  to  im- 
provements in  cigarette  machines;  and 
ihe  question  is  not  whether  a  court  of 
equity  would  compel  specific  performance 
if  Hulse  had  conceived  the  invention 
after  he  had  severed  his  relations  with 
the  company,  and  at  a  time  when  it  did 
not  result  directly  from  opportunities 
of  his  employment,  but  whether  the 
court  should  do  so  in  this  case,  where 
the  invention  was  conceived  while  he 
was  in  the  company's  service,  and  per- 
fected with  its  direct  assistance,  and  in 
a  ease  where  Wright,  the  other  party 
interested  with  him,  was  an  agent  and 
business  manager  of  a  department  of 
the  company's  business.  The  case  pre- 
sents circumstances  and  elements  calling 
for  the  exercise  of  this  equitable  remedy. 
We  concur  in  the  conclusion  reached  by 
the  circuit  judge  in  his  opinion  in  this 
record:  'The  public,  in  so  far  as  ques- 
tions relating  to  public  policy  are  con- 
cerned, has  no  interest  in  this  matter. 
Should  the  claim  of  the  Bonsack  Ma- 
chine Company  fail,  the  public  would 
have  no  right  to  use  the  improvement. 
The  device  would  then  belong  to  Hulse, 
would  be  his  secret,  protected  by  patent, 
and  guarded  from  the  public  use  by  pro- 
visions of  law.  The  restraint  provided 
for  in  the  contract  does  not  interfere 
with  any  interest  of  the  public,  and  it 
only  gives  a  fair  protection  to  the  party 
in  whose  favor  it  is  given,  for  which 
proper  compensation  was  stipulated  for 
the  party  making  it.'  .  .  The  com- 
pany lets  them  [its  servants]  into  an 
intimate  knowledge  of  its  cigarette  ma- 


chines, affords  them  the  opportunity  of 
discovering  any  needed  improvements  in 
them,  gives  them  at  hand  the  means  of 
testing  any  improvements  which  may 
suggest  themselves.  Naturally  it  seeks 
to  protect  itself  from  an  abuse  of  these 
results.  The  protection  sought  is  a  fair 
one  for  the  interests  of  the  company. 
Does  this  protection  interfere  with  the 
interests  of  the  public?  'Sales  of  secret 
processes  are  not  within  the  principle 
or  the  mischief  of  restraints  of  trade  at 
all.  By  the  very  transaction  in  such 
cases,  the  public  gains  on  the  one  side 
what  is  lost  on  the  other,  and,  unless 
such  a  bargain  was  treated  as  outside 
the  doctrine  of  general  restraint  of 
trade,  there  could  be  no  sale  of  secret 
processes  of  manufacture.'  Bowen,  L. 
J.,  in  Maxim  Sordenfelt  Guns  &  Am- 
munition Co.  V.  Nordenfelt  [1893]  I 
CTi.  630." 

An  additional  point  expressly  decided 
by  the  lower  court  and  agreed  to  in- 
cidentally by  the  court  of  appeals  was 
that  such  a  contract  does  not  entitle 
the  employer  to  the  use  of  an  improve- 
ment, made  and  perfected  at  a  time 
when  such  employee  is  not  in  the  em- 
ployment, without  making  reasonable 
and  just  compensation. 

A  similar  conclusion  with  regard  to 
a  contract  of  the  same  general  type 
was  arrived  at  in  Thibodeau  v.  Hildreth 
(1903)  63  L.R.A.  480,  60  C.  C.  A.  78, 
124  Fed.  892,  affirming  (1902)  117  Fed. 
146.  There  it  was  held  that  an  agree- 
ment by  an  employee,  in  consideration 
of  his  employment,  that  the  employer 
should  have  the  benefit  of  all  inventions 
made  by  him  while  so  employed,  and 
that  he  would  keep  the  same"  forever 
secret,  if  required  by  the  employer,  was 
not  unconscionable'  nor  against  public- 
policy,  and  that  the  employee  was  not 
entitled  to  have  it  canceled  on  that 
ground  after  he  had  left  the  employ- 
ment. 

For  other  instances  of  an  express  con- 
tract of  service  providing  that  the 
patent  of  an  employee  should  become 
the  property  of  the  employer,  see  Mal- 
lory  V.  Mackaye  (1898)  86  Fed.  122; 
Wright  v.  Vocalion  Organ  Co.  148  F. 
209,  79  C.  C.  A.  183. 
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by  affirmative  evidence  to  liave  been  made  before  tbe  end  of  that 
term.® 

A  patentee  who  conveys  his  patent  rights  in  respect  to  a  secret 
chemical  preparation,  on  condition  of  his  being  paid  a  certain  royalty, 
and  being  employed  by  his  grantee  at  specified  salary,  so  long  as  his 
services  are  rendered  solely  in  his  employer's  interests  and  are  satis- 
factory, is  justified  in  terminating  the  contract  if  the  employer  fails 
to  perform  his  obligations  under  the  contract.  A  court  of  equity 
therefore  will  not  restrain  him  from  revealing  the  secret  of  his  prep- 
aration to  persons  with  whom  he  forms  a  partnership  after  exercis- 
ing his  right  of  leaving  the  employment.*" 

In  the  United  States  the  cognizance  of  actions  at  law  or  bills  in 
equity  which  involve  the  question  of  the  validity  of  a  patent  is  re- 
stricted to  the  Federal  courts.**  But  a  state  court  has  jurisdiction 
to  compel  specific  performance  of  an  agreement  by  an  employee  to  as- 
sign to  his  employer  the  patents  for  any  inventions  which  he  may 
make  while  the  employment  continues.  In  such  a  suit  there  is  no 
question  raised  as  to  the  legality  of  the  issue  of  the  patent,  or  as  to  the 
propriety  of  the  action  of  the  Commissioner  of  Patents.  Eelief  is 
asked  for  on  the  theory  that  the  patents  were  rightfully  obtained  by 
the  servant,  and  ought  to  be  assigned  to  the  plaintiff  in  accordance 
with  the  agreement.*^ 

/.  Employer  licensed  by  employee  to  use  his  inventions. — (See 
also  next  section).  Where  an  employee  allows  his  employer  to  use 
patented  appliances,  devised  by  him  independently,  and  not  in  pursu- 
ance of  any  agreement  contemplating  the  use  of  the  employer's  time, 
labor,  or  materials  in  developing  or  perfecting  them,  a  promise  on  the 
employer's  part  to  pay  compensation  for  the  benefit  received  from  the 
use  of  the  inventions  will  be  implied." 

9  In   Universal   Talking   Mach.   Co.  v.  brought  by  the  employer  to  compel  the 

English   (1901)   34  Jlisc.  342,  69  N.  Y.  employee  to  execute  an  assignment  of  a 

Supp   813    an  injunction  to  restrain  the  patent  applied  for  after  the  termmation 

employee   from   using   his   invention   to  of  the  engagement  was  dismissed  on  the 

the  iniury  of  his  employer  was  refused  ground  that  the  plaintiff  had  not  dis- 

on  the  ground  that  there  was  no  such  charged  the  burden  of  proving  that  the 

evidence  invention    covered    by    the    patent    had 

In   Mississippi  Glass  Co.   v.  Franzm  been  made  during  the  period  covered  by 

(1905)    138   Fed.    924,   the   contract   of  the  contract.                                      „  n    i 

employment  provided  that  the  employee  W  NeioYorlcChemwa.lCo.  v.  HaUeclc 

waT  to  execute  any  and  all  assignments  '^^^^    ^^  ^  ^   gupp   517. 

in  writing  which   might  be  deemed  by  n  8lemmer's   Appeal    (1868)    58   Pa. 

the     emnlovinK     company     proper     and  155,  98  Am.  Dec.  248.               ,„»  ,, 

necessTry  to  v!st  in  it  the  entire  right  12Bimveyy.  Annan  (1871)   107  Ma^s. 

and  title  pf  the  employee  to  all  inven-  94,  9  Am.  Rep.  lO- 

tfons  and  discoveries  made  by  him  dur-        '' ^l-ZT%^\t    fJ^I^    44  N 
ing  the  term  of  his  employment.    A  suit    horn    (1896)    15   Ind.  App.  479,   44  N. 
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Where  an  express  license  has  been  granted  to  an  employer  to  use 
improvements  patented  by  his  employee,  the  extent  of  the  privilege  is 
determined  by  the  provisions  of  the  cjontract.^* 

2044.  Engagement  of  employee  for  the  purpose  of  making  improve- 
ments in  specific  articles. — The  accepted  doctrine  in  the  United 
States  is  that  a  contract  by  which  a  person  merely  agrees,  for  a  stated 
compensation,  to  devote  his  time  and  services  to  devising  and  mak- 
ing improvements  in  articles  manufactured  by  his  employer,  does  not, 
in  the  absence  of  an  express  stipulation  to  that  effect,  operate  so  as  to 
vest  in  the  employer  an  inchoate  legal  title  to  the  inventions  of  the 
workman  or  to  patents  obtained  by  him  for  those  inventions.^ 

Unless  the  contract  embraces  an  express  stipulation  to  that  effect, 


E.  322,  distinguishing  the  class  of  cases 
referred  to  in  §  2044,  post. 

Where  the  owner  of  a  patented  in- 
vention was  a  director  and  officer  of  a 
corporation,  and  the  latter  appropriated 
and  used  such  invention  with  his  con- 
sent and  acquiescence,  it  was  held  that 
he  was  not  necessarily  precluded  from 
recovering  a  reasonable  compensation 
therefor  by  reason  of  his  relationship 
to  the  company,  but  that  such  relation- 
ship, with  other  circumstances,  was  for 
the  jury  to  consider  in  determining  the 
question  whether  the  license  to  use  the 
patent  sliould  be  implied  to  be  for  or 
without  compensation.  Deane  v.  Hodge 
(1886)  35  Minn.  146,  59  Am.  Eep.  321, 
27  N.  W.  917. 

14  An  employee  who  was  the  patentee 
of  threshing  machinery  embodied  in  a 
threshing  machine  called  the  "New 
Peerless,"  manufactured  by  his  employer 
under  a  license  from  him,  granted  to  the 
employer  an  exclusive  license  to  use 
such  patents,  and  the  exclusive  right  to 
use  "all  inventions  and  improvements 
in  said  machinery"  thereafter  made; 
also  all  "new  designs  of  such  machinery" 
made  by  him  while  in  the  employ  of  the 
licensee,  and  all  inventions  and  improve- 
ments which  should  thereafter  be  made 
thereon.  Held,  that  such  license  did 
not  confer  the  right  to  use  a  patent 
issued  to  the  licensor  after  he  left  the 
licensee's  employ,  for  threshing  machin- 
ery which  was  not  an  improvement  on 
that  of  the  New  Peerless  machines,  nor 
an  infringement  of  the  patents  under 
which  such  machines  were  made,  but 
which  embodied  a  diflFerent  principle  of 
operation,  and  devices  which  could  not 


be  used  in  the  New  Peerless  machines, 
except  by  substitution;  such  patent  be- 
ing for  a  "new  design"  within  the  mean- 
ing of  the  contract.  Friclc  Co.  v.  Geiser 
Mfg.  Go.  (1900)  40  C.  C.  A.  29],  100 
Fed.  94. 

^Whiting  v.  Graves    (1878)    3  Bann. 

6  Ard.  222,  Fed.  Cas.  No.  17,577;  Clark 
V.  FernoUne  Chemical  Co.  (1889)  25 
Jones  &  S.  36,  23  N.  Y.  S.  R.  964,  5  N. 
Y.  Supp.  190,  and  cases  cited  in  the 
next  note. 

In  a  case  where  the  only  question 
involved  was  one  of  priority,  it  was 
laid  down  that  one  who  is  the  first  dis- 
coverer of  a  process  Is  entitled  to  a 
patent  therefor,  even  against  one  in 
whose  employ  he  was  at  the  time  of  the 
discovery,  and  at  whose  request  and  ex- 
pense he  was  making  experiments  which 
led  to  the  discovery.  Damon  v.  East- 
loiclc  (1882)   14  Fed.  40. 

Compare  the  analogous  rule,  that  "one 
partner  acquires  no  right  or  Interest, 
legal  or  equitable,  in  an  invention  made 
by  his  copartner  during  the  existence 
of  the  partnership,  by  reason  merely  of 
the  copartnership  relation,  although  the 
invention  relates  to  an  improvement  in 
machinery  to  facilitate  the  business  car- 
ried on  by  the  firm,  and  although  the 
partner  making  the  invention  uses  co- 
partnership means  in  his  experiments, 
and  is  also  bound  by  the  copartnership 
articles  to  devote  his  whole  time  and  at- 
tention to  the  firm  business."  Burr  v. 
Be  La   Vergne    (1886)    102  N.   Y.  415, 

7  N.  E.  366,  citing  Slemmer's  Appeal 
(1868)  58  Pa.  155,  164,  98  Am.  Dec. 
248;  Belcher  v.  Whittemore  fl883)  134 
Mass.  330. 
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thij  employee  is  under  no  obligation  to  assign  to  his  employer  the  pat- 
ents obtained  by  him  for  inventions  made  while  engaged  in  his  work.^ 
A  contract  of  this  description,  however,  even  if  it  contains  no  ex- 
press provision  on  the  subject,^  subjects  the  employee  to  an  obliga- 


Z  Hapgood  v.  Hewitt  (1886)  119  U. 
S.  226,  30  L.  ed.  369,  7  Sup.  Vt.  Rep. 
193,  affirming  (1882)  11  Biss.  184,  11 
Fed.  422;  Dalzell  v.  Duebrr  Watch  Case 
Mfg.  Co.  (1893)  149  U.  S.  315,  37  L.  ed. 
749,  13  Sup.  a.  Rep.  886;  Clark  v. 
FernoUne  Gh^mioal  Co.  ( 1889 )  25  Jones 
&  S.  36,  23  N.  Y.  S.  R.  964,  5  N.  Y. 
Supp.  190;  American  Circular  Loom  Co. 
V.  Wilson  (1908)  198  Mass.  182,  126 
Am.  St.  Rep.  409,  84  N.  E.  133;  Eustis 
Mfg.  Co.  V.  Emtis  (1893)  51  N.  J.  Eq. 
565,  27  Atl.  439;  Sendelhaoh  v.  Gillette 
(1903)  22  App.  D.  C.  108;  Kiley  v. 
Barnard  (1892)  59  Off.  Gaz.  1919  (em- 
ployee of  the  government  held  to  be 
entitled  to  a  patent  for  an  invention 
made  at  the  expense  and  while  in  the 
employ  of  the  government). 

The  decision  of  the  lower  court  in 
Hapgood  v.  Heintt,  supra,  was  placed 
on  the  ground  (1 )  that  Hewitt  was  not 
expressly  required,  by  his  contract,  to 
exercise  his  inventive  faculties  for  the 
benefit  of  his  employer,  and  there  was 
nothing  in  the  bill  from  which  it  could 
be  fairly  inferred  that  he  was  required 
or  expected  to  do  so ;  ( 2 )  that,  whatever 
right  the  employer  had  to  the  invention 
by  the  terms  of  Hewitt's  contract  of 
employment  was  a  naked  license  to  make 
and  sell  the  patented  improvement  as 
a  part  of  its  business,  which  right,  if 
it  existed,  was  a  mere  personal  one,  and 
not  transferable,  and  was  extinguished 
with  the  dissolution  of  the  corporation. 
Both  of  these  grounds  were  approved  by 
the  supreme  court. 

In  Pressed  Steel  Ga/r  Co.  v.  Hansen 
(1905)  2  L.R.A.(N.S.)  1172,  71  C.  C. 
A.  207,  137  Fed.  403,  affirming  (1904) 
128  Fed.  444,  a  contract  by  which  the 
defendant  was  employed  as  chief  en- 
gineer of  the  plaintiff's  factory  at  a. 
large  salary,  v/ith  the  understanding 
that  he  was  to  devote  himself,  as  a  part 
of  his  duties,  to  the  improving  and  de- 
signing of  the  articles  produced  at  the 
factory,  was  held  not  to  create  an  obli- 
gation on  his  part  to  assign  to  the 
plaintiff  the  patents  which  he  secured 
for  articles  improved  or  designed  by 
him. 

In    his    rlnborate    opinion,    Gray,    J., 
M.  &  S.  Vol.  v.— 398 


said:  "We  have  been  referred  to  no 
case,  nor  have  we  been  able  to  discover 
one,  in  which,  apart  from  express  con- 
tract or  agreement,  and  upon  the  mere 
general  relation  of  employer  and  em- 
ployee, and  of  the  facts  and  circum- 
stances attending  it,  the  employer  has 
been  vested  with  the  entire  property 
right  in  the  invention  and  patent  mo- 
nopoly of  the  employee,  or  with 
anything  more  than  a  shop  right  or 
irrevocable  license  to  use  the  patented 
machine.  Such  a.  right  in  the  employer 
the  employee  may  be  estopped  to  deny 
by  the  fact  of  his  employment  and  his 
conduct  in  relation  to  the  use  of  his 
inventions  by  his  employer;  and  to  that 
extent,  and  no  farther  have  the  eases 
gone."  Acheson,  J.,  dissented  from  the 
judgment,  being  of  opinion  that  the 
rights  of  the  parties  were  governed  hj 
the  principles  discussed  in  §  2046,  post. 
It  must  be  admitted  that,  having  regard 
to  the  terms  of  the  contract,  the  case  is 
on  the  border  line.  The  Supreme  Court, 
however,  denied  a  petition  for  a  writ 
of  certiorari  to  the  court  of  appeals. 
(1905)  199  U.  S.  608,  50  L.  ed.  331,  26 
Sup.  Ct.  Rep.  749. 

In  Hopedale  Mach.  Co.  v.  Entwistle 
(1882)  133  Mass.  443,  a  servant  agreed 
to  work  for  a  master  for  a  year  at  a 
given  compensation  per  month,  and  to 
assign  all  inventions  made  by  him  to 
the  master  "while  in  his  service."  After 
the  expiration  of  the  year  he  remained 
in  the  plaintiff's  employ,  and  made  cer- 
tain inventions.  The  court  construed 
the  words  "while  in  his  service"  as  re- 
ferring to  the  period  specified  in  the 
contract,  and  refused  to  compel  the  de- 
fendant to  assign  the  inventions  made 
by  him. 

3  For  example  of  cases  in  which  such 
a  stipulation  was  involved,  see  McAleer 
V.  United  States  (1893)  150  U.  S.  424, 
37  L.  ed.  1130,  14  Sup.  Ct.  Rep.  160 
(written  agreement  given  in  evidence)  ; 
Bensley  v.  NortMi^estern  Horse-Nwil  Co. 
(1886)  26  Fed.  250  (preponderance  of 
evidence  held  to  be  in  favor  of  the  serv- 
ant's consent  having  been  given  by 
parol). 

In    Meissner   v.    Standard    R.    Equip- 
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tion,  the  nature  and  extent  of  which  has  been  thus  stated  by  the  Su- 
preme Court  of  the  United  States : 

"When  one  is  in  the  employ  of  another  in  a  certain  line  of  work, 
and  devises  an  improved  method  or  instrument  for  doing  that  work, 
and  uses  the  property  of  his  employer  and  the  services  of  other  em- 
ployees to  develop  and  put  in  practicable  form  his  invention,  and  ex- 
plicitly assents  to  the  use  by  his  employer  of  such  invention,  a  jury, 
or  a  court  trying  the  facts,  is  warranted  in  finding  that  he  has  so  far 
recognized  the  obligations  of  service  flowing  from  his  employment, 
and  the  benefits  resulting  from  his  use  of  the  property,  and  the  as- 
sistance of  the  coemployees,  of  his  employer,  as  to  have  given  to  such 
employer  an  irrevocable  license  to  use  such  invention."  * 


ment  Co.  (1908)  211  Mo.  112,  109  S. 
W.  730,  defendant  contracted  with  plain- 
tiff to  pay  the  expenses  of  obtaining 
a  patent  for  plaintiff's  improvement  on 
pneumatic  hammers,  and  to  pay  plain- 
tiff a  royalty  on  the  selling  price  of 
all  hammers  embodying  plaintiff's  in- 
vention. In  consideration  for  these  pay- 
ments plaintiff  granted  defendant  the 
exclusive  right  to  use  the  invention  and 
all  improvements  he  should  make  there- 
on. Defendant  paid  the  expenses  of 
obtaining  the  letters  patent,  and  after- 
wards employed  plaintiff  to  invent  im- 
provements on  pneumatic  hammers. 
Plaintiff  while  so  employed,  and  aided 
by  the  suggestions  of  defendant's  officers, 
and  at  defendant's  expense,  invented 
other  distinct  improvements  in  pneu- 
matic hammers,  for  which  letters  patent 
were  issued  in  his  name.  Defendant 
understood  it  was  to  have  the  benefit 
of  these  improvements,  and  plaintiff 
knew  that  defendant  so  understood,  and 
encouraged  him  in  that  belief.  Held, 
that  plaintiff  could  not  recover  royalties 
for  hammers  sold  which  embodied  only 
such  other  improvements,  since  the  writ- 
ten contract  embraced  only  the  original 
invention  and  improvements  thereon, 
and  had  no  reference  to  other  and  dis- 
tinct improvements.  It  was  furthermore 
held  that  even  if  the  latter  description 
of  improvements  had  been  covered  by 
the  contract,  the  plaintiff  could  not  come 
into  court  claiming  royalties,  for  the 
reason  that  during  the  time  that  he 
continued  in  the  defendant's  employ, 
making  experiments  at  the  defendant's 
expense,  he  had  become  possessed  in  con- 
fidence of  the  secrets  of  defendant's 
business,    that   he   had   betrayed   those 


secrets,  and  sold  his  patent  rights  to 
the  defendant's  rival  in  business,  and 
that  he  had  subsequently  instigated  a 
suit  by  the  rival  against  the  defendant 
for  infringement  of  the  patents  thus^ 
sold. 

*  Solomons  v.  United  States  (1890) 
137  U.  S.  342,  346,  34  L.  ed.  667,  669, 
11  Sup.  Ct.  Rep.  88.  There  the  facts 
upon  which  the  court  held  that  the 
license  should  be  implied  were  as  fol- 
lows :  The  patentee  was  in  the  employ 
of  the  government  wlien  he  invented  an 
improved  stamp.  His  experiments  were 
wholly  at  the  expense  of  the  government. 
He  was  consulted  as  to  the  proper  stamp 
to  be  used,  and  it  was  adopted  on  hi& 
recommendation.  He  notified  the  govern- 
ment that  he  would  make  no  charge  if 
it  adopted  his  recommendation  and  used 
tis  stamp,  and  for  the  express  reason 
that  he  was  in  the  government  employ, 
and  had  used  the  government  machinerj' 
in  perfecting  his  stamp.  He  never  pre- 
tended, personally,  to  make  any  charge 
against  the  government.  The  court  con- 
sidered that  the  mere  fact  that  the  serv- 
ant's wages  were  not  increased  in  this 
case,  while  in  the  case  next  cited  such 
an  increase  was  granted,  was  not  suffi- 
cient to  create  a  iiistinction  between  the 
two  cases. 

An  earlier  decision  which  was  relied 
on  in  the  Solomons  Case,  as  a  precedent 
precisely  in  point,  was  UnClurg  v, 
KiMgsland  (1843)  1  How.  202,  11  L. 
ed.  102.  There  it  was  held  that  a 
license  to  the  employer  to  use  the  in- 
vention might  justifiably  be  presumed 
from  evidence  to  the  effect  that  the 
patentee,  while  working  for  wages  in  a 
factoi-y,  had,  after  making  several   un- 
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In  a  later  case  the  same  court  carried  the  doctrine  still  further  in 
the  master's  favor  by  declaring  that  the  presumption  of  a  license  will 
be  entertained,  irrespective  of  the  consideration  whether  the  prop- 
erty of  the  employer  and  the  services  of  his  coemployees  were  or  were 
not  used  in  the  experiments  necessai-y  to  develop  the  invention,  or  in 
the  preparation  of  patterns  and  working  drawings  and  the  construc- 
tion of  the  completed  machines.  The  principle  was  stated  to  be 
"really  an  application  or  outgrowth  of  the  law  of  estoppel  in  pais,  by 


successful  experiments  at  the  expense 
of  his  employer,  invented  the  improve- 
ments patented;  that  his  wages  had 
been  increased  on  account  of  the  useful 
result;  that  he  remained  for  some 
months  afterwards  in  the  same  employ- 
ment, continuing  during  that  period  to 
manufacture  the  improved  article  for 
his  employers;  that  he  finally  applied 
for  and  obtained  a  patent;  that,  while 
continued  in  the  employment,  he  pro- 
posed that  his  employers  should  take 
out  a  patent  and  purchase  his  right, 
which  they  declined;  that  he  made  no 
demand  on  them  for  any  compensation 
for  using  his  improvement,  and  gave 
them  no  notice  not  to  use  it,  till,  on 
some  misunderstanding  with  regard  to 
another  subject,  he  gave  them  such  no- 
tice, about  the  time  of  his  leaving  their 
establishment,  and  after  making  the 
agreement  with  the  plaintiffs  for  an 
assignment  to  them  of  his  right. 

For  other  cases  which  illustrate  the 
doctrine  stated  in  the  text,  see  Lnne  & 
B.  Co.  V.  Locke  (1893)  150  U.  S.  193, 
37    L.    ed.    1049,    14   Sup.    Ct.   Rep.    78 

(engineer  and  draftsman,  at  a  fixed 
salary,  in  the  employ  of  the  defendants, 
and  using  their  tools  and  patterns,  in- 
vented a  stop  valve,  which  the  firm  used, 
with  his  knowledge,  in  certain  elevators 
constructed,  until  its  dissolution,  and 
after  that  a  corporation  organized  by 
the  firm  \ised  it  in  the  same  way  and 
with  the  like  knowledge)  ;  Keyes  v. 
Eureka  Consol.  Min.  Co.  (1895)  158  U. 
S.  150,  39  L.  ed.  929,  15  Sup.  Ct.  Rep. 
772  (employee  of  smelting  company  who 
had  invented  a  new  method  of  withdraw- 
ing molten  metal  from  a  furnace,  took 
out  a  patent  for  it,  and  permitted  his 
employer  to  use  it  without  charge  so 
long  as  he  remained  in  its  employ,  which 
was  about  ten  years )  ;  Ghabot  v.  Amer- 
icwn  Button-Hole  &   Over-Seaming   Co. 

(1872)  9  Phila.  378,  6  Fisher,  Pat.  Cas. 
71,  Fed.  Cas.  No.  2,567  (presumption  of 


license  held  to  be  strengthened  by  the 
terms  of  an  express  contract  which  had 
been  made  before  the  employee  applied 
for  a  patent,  and  which  provided  that 
a  large  number  of  machines  should  be 
manufactured  by  the  use  of  the  defend- 
ant's factory,  machinery,  tools,  and  ma- 
terials,  the   employee    supplying,    at   a 
specified  price,  merely  the  labor  expend- 
ed upon  them,  and  his  own  services)  ; 
Continental    Windmill    Go.    v.    Empire 
Windmill    Co.    (1871)    8    Blatehf.    295, 
Fed.  Cas.  No.  3,142    (suit  for  infringe- 
ment held  not  to  be  maintainable  by  the 
assignee  of  the  patent  against  a  former 
employer  of  the  patentee,  who  had  en- 
gaged him  on  a  salary,  with  the  under- 
standing that  he  was  to  receive  $500  for 
any  patentable  improvements  he  might 
make)  ;  Magoun  v.  New  England  Glass 
Go.    (1877)    3   Bann.   &  Ard.   114,   Fed. 
Cas.  No.  8,960   (articles  constructed  by 
or  under  the  direction  of  the  employee, 
and    with    his    knowledge    and    consent 
placed  by  his   employers   at   their   own 
expense    in    their    factories)  ;    Davis   v. 
United    States    (1888)    23    Ct.   CI.    329 
(cost   of  experiments  by  foreman  of   a 
division   of   the   Ordinance  Department 
was  paid  by  the  United  States;  patents 
were  taken  out  vmder  the  advice  of  the 
chief    of   the   Ordinance   Bureau;    after 
they  were  issued  the  Navy  Department 
paid  employee   a  sum  of  money  to   re- 
imburse  him   for   the   expense  incurred 
in  securing  them,  as  a  royalty  for  the 
right    to   their    use)  ;    Barry   v.    Crane 
Bros.    Mfg.    Go.     (1884)     22    Fed.    390; 
(complainant,   by   introducing   into   his 
employer's    business    certain    improved 
tools  which  he  had  produced  while  work- 
ing   as    a    departmental    foreman,    was 
held  to  have  licensed  or  consented  to  the 
use    of    those    tools    by    the    defendant 
company,  not  only  for  the  time  that  he 
was  in  its  employ,  but  so  long  as   the 
tools   should   last')  ;    Bensley  v.   North- 
western Eorse-Nail  Co.  (1886)  26  Fed. 
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which  a  person  looking  on  and  assenting  to  that  which  he  has  power 
to  prevent  is  held  to  be  precluded  ever  afterwards  from  maintaining 
an  action  for  damages."  * 

If  the  license  which  is  thus  implied  from  the  general  terms  of  the 


250  (patented  improvements  developed 
and  perfected  at  the  sole  expense  of  an 
employer,  by  employees  who  receive  extra 
pay  on  account  of  their  known  ability 
as  inventors)  ;  Amei-ican  Tube-Works  v. 
Bridgewater  Iron  Co.  (1886)  26  Fed. 
334  (inventor  and  patentee  had  super- 
vised and  directed  the  building  of  a 
machine  for  the  defendant  company 
wliile  he  was  in  its  employ)  ;  Withmg- 
ton-Cooley  Mfg.  Co.  v.  Kinney  (1895) 
15  C.  C.  A.  531,  37  U.  S.  App.  117, 
68  Fed.  500  (right  to  contimie  con- 
structing machines  after  patterns  which 
an  inventor  had  been  enployed  upon 
a  salary  to  devise,  held  not  to  have 
lieen  terminated  by  the  destruction 
of  the  original  patterns  in  a  fire)  ; 
Hernvan  v.  Herman  (1886)  29  Fed.  92 
(employee  was  superintendent  of  em- 
ployer's business,  and  accustomed,  as  a 
part  of  his  functions,  to  prepare  new 
designs  for  his  employer,  who  had  contin- 
ued for  several  months  to  manufacture 
from  certain  designs  prepared  on  this 
footing)  ;  Barber  v.  National  Carion  Co. 
(1904)  5  L.R.A.(N.S.)  1154,  64  C.  C.  A. 
40,  129  Fed.  370  (employers  of  mechan- 
ical engineer  who  was  bound  to  devote 
his  time  and  skill  to  the  improvement 
of  the  various  processes  used  by  his 
employers  were  held  to  have  an  implied 
license  to  use  seven  machines  invented 
by  him  in  the  course  of  his  employment, 
and  installed,  partly  under  his  own  di- 
rection, and  partly  after  he  had  been 
dismissed,  in  buildings  specially  de- 
signed by  him)  ;  Jencks  v.  Langdon 
MilU  (1886)  27  Fed.  622  (employee, 
while  experimenting  upon  his  invention, 
of  which  he  had  several,  took  the  time 
which  belonged  to  the  defendants,  used 
their  tools,  workmen,  and  materials, 
and  tested  the  inventions  in  the  ma- 
chinery which  was  run  bv  them)  ;  Ful- 
ler rf-  J.  Mfg.  Go.  V.  Bartlett  (1887)  68 
■\Vis.  73,  60  Am.  Rep.  838,  31  N.  W.  747 
(superintendent  of  a  manufacturing 
company,  knowing  its  intention  to  per- 
fect and  put  upon  the  market  a  new  ma- 
chine, voluntarily  disclosed  his  concep- 
tion of  a  device  to  be  used  in  connection 
therewith,  and,  under  the  direction  of 
the  company,  and  with  its  material  and 


at  its  expense,  voluntarily  went  to  work 
to  perfect  such  device  and  construct  the 
machines,  and  to  aid  in  putting  them 
on   the   market) . 

In  Eustis  Mfg.  Co.  v.  Eustis  (1893) 
51  N.  J.  Eq.  565,  27  Atl.  439,  where  the 
defendant  had  been  paid  a  salary  as  an 
officer  of  a  corporation,  and  given  a 
certain  amount  of  its  capital  stock  in 
consideration  for  the  transfer  of  a  cer- 
tain patent,  and  afterwards,  while  still 
in  the  service  of  the  corporation,  experi- 
mented in  its  factory  and  took  out  other 
patents  at  the  expense  of  the  corpora- 
tion, and  let  the  corporation  use  them 
without  any  claim  for  compensation,  it 
was  held  that  under  the  rule  applied 
in  the  Solomons  Case,  supra,  the  cor- 
poration had  an  irrevocable,  exclusive 
license  for  their  use  and  that  the  fact 
that  the  defendant,  when  he  was  about 
to  break  with  the  company,  directed  the 
bookkeeper  to  transfer  the  expense 
cliarges  of  the  patents  to  his  account, 
did  not  exclude  the  operation  of  that 
rule. 

The  rule  adopted  in  the  above  case  is 
held  to  be  equally  applicable  in  cases 
where  a  machine  is  constructed,  with 
the  inventor's  knowledge  and  consent, 
before  his  application  for  a  patent,  by 
a  partnership  of  which  he  is  a  member. 
The  machine  may  be  used  by  his  copart- 
ners after  the  dissolution  of  the  part- 
nership, although  the  agreement  of  dis- 
solution provides  that  nothing  therein 
contained  shall  operate  as  an  assent  to 
such  use,  or  shall  lessen  or  impair  any 
rights  which  they  may  have  to  such  use. 
Wade  V.  Metcalf  (1889)  129  U.  S.  202, 
32  L.  ed.  661,  9  Sup.  Ct.  Rep.  271. 

^Gill  V.  United  States  (1896)  160  U. 
S.  426,  430,  40  L.  ed.  480,  482,  16  Sup. 
Ct.  Rep.  322.  The  court  said:  "This 
case  raises  the  question,  which  has  been 
several  times  presented  to  this  court, 
whether  an  employee  paid  by  salary  or 
wages,  who  devises  an  improved  method 
of  doing  his  work,  using  the  property 
or  labor  of  his  employer  to  put  his  in- 
vention into  practical  form,  and  assent- 
ing to  the  use  of  such  improvements  by 
his  employer,  may,  by  taking  out  a  pat- 
ent upon  such  invention,  recover  a  roy- 
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employment  and  the  acquiescence  of  the  employee  in  the  use  of  his 
invention  by  the  employer  relates  to  an  improvement  in  a  process,  the 
employer  is  ordinarily  deemed  to  be  authorized  to  continue  to  use  the 
improvement  during  the  whole  period  covered  by  the  patent.  If  it 
relates  to  a  certain  description  of  machine,  only  the  specific  machine 
or  machines  which  are  set  up  during  the  term  of  the  employment  are 
protected.® 


alty  or  other  compensation  for  such  vise.'' 
After  pointing  out  that  the  existence  of 
any  such  right  had  been  uniformly 
denied,  the  court  proceeded  thus:  "It 
should  be  borne  in  mind  that  the  fact 
upon  which  so  much  stress  has  been 
laid  by  both  sides,  that  the  patentee 
made  use  of  the  property  and  labor  of 
the  government  in  putting  his  concep- 
tions into  practical  shape,  is  important 
only  as  furnishing  an  item  of  evidence 
tending  to  show  that  the  patentee  con- 
sented to  and  encouraged  the  govern- 
ment in  making  use  of  his  devices.  The 
ultimate  fact  to  be  proved  is  the  estop- 
pel, arising  from  the  consent  given  by 
the  patentee  to  the  use  of  his  inventions 
by  the  government  without  demand  for 
compensation.  .  .  .  [The  servant's 
consent  may  be]  shown  by  parol  testi- 
mony, or  by  conduct  on  the  part  of  the 
patentee  proving  acquiescence  on  his 
part  in  the  use  of  his  invention.  The 
fact  that  he  made  use  of  the  time  and 
tools  of  his  employer,  put  at  his  serv- 
ice for  the  purpose,  raises  either  an 
inference  that  the  work  was  done  for  the 
benefit  of  such  employer,  or  an  implica- 
tion of  bad  faith  on  the  patentee's  part 
in  claiming  the  fruits  of  labor  which 
technically  he  had  no  right  to  enlist  in 
his  service.  .  .  .  The  acquiescence 
of  the  claimant  in  this  case  in  the  use 
of  his  invention  by  the  government  is 
fully  shown  by  the  fact  that  he  was  in 
its  employ;  that  the  adoption  of  his 
inventions  by  the  commanding  ofHcer 
was  procured  at  his  suggestion;  that 
the  patterns  and  working  drawings  were 
prepared  at  the  cost  of  the  government; 
that  the  machines  embodying  his  inven- 
tions were  also  built  at  the  expense  of 
the  government;  that  he  never  brought 
his  inventions  before  any  agent  of  the 
government  as  the  subject  of  purchase 
and  sale;  that  he  raised  no  objection 
to  the  use  of  his  Inventions  by  the 
government;  and  that  the  commanding 
officer  never  undertook  to  incur  a  legal 


or  pecuniary  obligation  on  the  part  of 
the  government  for  the  use  of  the  inven- 
tions or  the  right  to  manufacture  there- 
under." 

This  case  was  followed  in  one  where 
it  was  held  that  an  employee  who,  while 
earning  weekly  wages,  constructs  with 
his  employer's  tools  and  materials,  and 
in  his  shop,  machines  which  the  latter 
uses  as  part  of  his  tools,  without  knowl- 
edge of  any  objection  thereto,  cannot, 
after  obtaining  a  patent,  enjoin  his  em- 
ployer from  further  use  of  the  particu- 
lar machines.  Blauvelt  v.  Interior  Con- 
duit &  Insulation  Co.  (1897)  26  C.  C. 
A.  243,  51  U.  S.  App.  291,  80  Fed.  906. 

BWade  V.  Metcalf  (1883)  16  Fed. 
130.  The  authorities  cited  for  the 
statement  with  regard  to  processes 
were — McClurg  v.  Kingsland  (1843)  1 
How.  202,  11  L.  ed.  102;  Chalot  v. 
American  Button-hole  rf  Over-seaminci 
Co.  (1872)  6  Fisher  Pat.  Cas.  71,  Fed. 
Cas.  No.  2,567.  The  precedents  relied 
upon  to  sustain  the  second  branch  of  the 
rule  laid  down  were  Pierson  v.  Eagle 
Screw  Go.  (1844)  3  Story,  402,  Fed. 
Cas.  No.  11,156;  Brickhill  v.  New  York 
(1880)    18  Blatchf.  273,  7  Fed.  479. 

The  points  thus  decided  in  Wade  v. 
Metcalf  were  not  referred  to  by  the  Su- 
preme Court  on  the  appeal  of  the  case 
([1889]  129  U.  S.  202,  32  L.  ed.  661,  9 
Sup.  Ct.  Rep.  271);  but  the  doctrine 
enunciated  in  the  text  has  received  the 
approval  of  the  court  of  appeals  in  Bos- 
ton V.  Allen  (1898)  33  C.  C.  A.  485,  50  U. 
S.  App.  447,  91  Fed.  248,  where  the  scope 
of  the  doctrine  was  restricted  by  a  ruling 
to  the  effect  that,  where  an  engineer  em- 
ployed by  a  city  to  build  a  ferry  makes 
and  afterwards  patents  an  improvement 
in  the  gangway  used,  no  presumption, 
either  of  law  or  fact,  arises  in  favor 
of  an  implied  license  to  the  city  to  use 
the  patented  device  at  another  ferry 
built  at  another  place  several  yrars 
afterwards.  It  was  intimated,  however, 
that,    when    the    patented   matter    is    a 
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An  implied  license  of  this  description  is  not  transferable  by  the 
employer  to  a  third  person.'' 

The  existence  of  a  license  is  treated  by  the  courts  as  a  mixed  ques- 
tion of  law  and  fact,  and  a  determination  of  this  issue  in  one  suit  does 
not  furnish  a  decisive  precedent  for  another.' 

2045.  Engagement  of  employee  for  the  purpose  of  perfecting  an  origi- 
nal conception  of  the  employer. — The  rule  applicable  to  cases  in  which 
iin  employee  is  hired  to  render  assistance  in  perfecting  the  mechani- 
cal details  and  arrangements  requisite  for  the  complete  elaboration  of 
an  invention  of  which  the  general  idea  has  been  conceived  by  the  em- 
ployer was  thus  formulated  by  Erie,  J.,  during  the  trial  of  a  patent 
case,  in  terms  which  were  afterward  approved  by  all  the  other  judges 
of  the  court  of  common  pleas : 

"If  a  person  has  discovered  an  improved  principle,  and  employs 
engineers,  .  .  .  and  they,  in  the  course  of  the  experiments  arising 
from  that  employment,  make  valuable  discoveries  accessory  to  the 
main  principle,  and  tending  to  carry  that  out  in  a  better  manner,  such 
improvements  are  the  property  of  the  inventor  of  the  original  im- 
proved principle,  and  may  be  embodied  in  his  patent;  and,  if  so  em- 
bodied, the  patent  is  not  avoided  by  evidence  that  the  agent  or  serv- 
ant made  the  suggestions  of  that  subordinate  improvement  of  the  pri- 
mary and  improved  principle."  ^ 

product,  particularly  if  it  is  a  minor  gestions  of  a  workman  employed  in  the 
product,  or  even  if  it  is  a  minor  ma-  construction  of  a  machine  are  to  be  con- 
chine,  so  that  in  either  case  it  is  used  sidered  as  distinct  inventions  by  him,  so 
in  quantities,  its  unlimited  use  during  as  to  avoid  a.  patent  incorporating  them 
the  time  of  employment  may  raise  an  taken  out  by  his  employer.  Each  case 
implication  of  fact  in  favor  of  a  license  must  depend  upon  its  ovpn  merits.  But 
for  a  time  likevirise  unlimited,  as  in  the  when  we  see  that  the  principle  and  ob- 
case  of  a  process.  ject  of  the  invention  are  complete  with- 

"^  ffapgood  v.  Hewitt  {]886)  119  U.  out  it,  I  think  it  is  too  much  that  a 
S.  228,  .30  L.  ed.  370,  7  Sup.  Ct.  Rep.  suggestion  of  a  workman  employed  in 
193,  relying  upon  an  earlier  case  in  the  course  of  the  experiments,  of  some- 
which  the  general  rule  was  laid  down  thing  calculated  more  easily  to  carry 
that  "a  mere  license  to  a  party  without  into  effect  the  conceptions  of  the  in- 
having  his  assigns  or  equivalent  words  ventor,  should  render  the  whole  patent 
to  them,  showing  that  it  was  meant  to  void.  It  seems  to  me  that  this  was  a 
be  assignable,  is  only  the  grant  of  a  matter  much  too  trivial  and  too  far 
personal  power  to  the  licensees."  Troy  removed  from  interference  with  the  prin- 
Iron  &  'Sail  Factory  v.  Corning  (18.52)  ciple  of  the  invention  to  produce  the 
14  How.  193,  216,  14  L.  ed.  383,  393,  effect  which  has  been  contended  for." 
citing  Curtis,  Patents.  §  108.  That    a,    mechanic   employed    for    the 

^Boston  V.  Allen   (1898)   33  C.  C.  A.  purpose    of    enabling   the    employer    to 

485,  50  U.  S.  App.  447,  91  Fed.  248.  carry  his  original  conception  into  effect 

'i- Allen  V.  Rawson  (1845)   1  C.  B.  551,  is    not    an    inventor    was    assumed    by 
567.      In   the    court   of    common    pleas,  Alderson,    B.,    in    his    direction    to   the 
Tindal,    Ch.    J.,   thus    stated   his   views  jury  in  Barker  v.  Shaxo    (1832)    Web- 
as  to  the  facts  in  evidence:     "It  would  ster,  Pat.  Cas.  126,  note, 
be   difficult  to  define  how  far  the  sug- 
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The  following  statement  of  the  principles  which  are  controlliug  un- 
der such  circumstances  is  taken  from  the  judgment  of  the  Supreme 
Court  of  the  United  States  in  a  leading  case.^ 

''Where  the  employer  has  conceived  the  plan  of  an  invention,  and 
is  engaged  in  experiments  to  perfect  it,  no  suggestion  from  an  em- 
ployee, not  amounting  to  a  new  method  or  arrangement  which  in  it- 
self is  a  complete  invention,  is  sufficient  to  deprive  the  employer  of 
the  exclusive  property  in  the  perfected  improvements."  ^    But  where 

^Agajram  Woolen  Co.  v.  Jordan  gives  it  reflex  and  embodiment  in  a  ma- 
(1868)  7  Wall.  583,  603,  19  L.  ed.  177,  chine  is  no  more  the  inventor  than  the 
182.  tools  with  which  he  wrought.     Both  are 

3  In  a  later  judgment  by  the  same  instruments  in  the  hands  of  him  who 
court  we  find  the  passage:  "Where  a  sets  them  in  motion  and  prescribes  the 
person  has  discovered  a  new  and  useful  work  to  be  done.  Mere  mechanical  skill 
principle  in  a  machine,  manufacture,  or  can  never  rise  to  the  sphere  of  inven- 
composition  of  matter,  he  may  employ  tion.  The  latter  involves  higher  thought, 
•other  persons  to  assist  in  carrying  out  and  brings  into  activity  a  different  fac- 
that  principle,  and  if  they,  in  the  course  ulty.  Their  domains  are  distinct.  The 
of  "experiments  arising  from  that  em-  line  which  separates  them  is  sometimes 
ployment,  make  discoveries  ancillary  to  difficult  to  trace;  nevertheless,  in  the 
the  plan  and  preconceived  design  of  the  eye  of  the  law  it  always  subsists.  The 
employer,  such  suggested  improvements  mechanic  may  greatly  aid  the  inventor, 
are  in  general  to  be  regarded  as  the  but  he  cannot  usurp  his  place.  As  long 
property  of  the  party  who  discovered  as  the  root  of  the  original  conception 
the  original  principle,  and  they  may  be  remains  ,  in  its  completeness,  the  out- 
embodied  in  his  patent  as  part  of  his  growth — whatever  shape  it  may  take — 
invention."  Union  Paper  Collar  Co.  v.  belongs  to  him  with  whom  the  concep- 
Van  Dusen  (1874)  23  Wall.  530,  563,  tion  originated."  Blandy  v.  Griffith 
564,  23  L.  ed.  128,  133,  134.  (1869)    3    Fisher,    Pat.    Cas.   609,    Fed. 

The  general  rule  has  been  said  to  be  Cas.  No.  1,529. 
that  "one  who,  by  way  of  partnership  For  other  cases  in  which  the  general 
or  contract,  or  in  any  other,  empowers  rule  was  affirmed,  see  United  Shirt  £ 
another  person  to  make  experiments  Collar  Co.  v.  Beattie  (1907)  79  C.  C.  A. 
upon  his  own  conception  for  the  purpose  442,  149  Fed.  736,  affirming  (1905)  138 
of  perfecting  it  in  its  details,  is  entitled  Fed.  136 ;  Eastern  Dynamite  Co.  v.  Key- 
to  the  ownership  of  such  improvements  stone  Powder  Mfg.  Co.  (1908)  164  Fed. 
in  the  conception  as  may  be  suggested  47;  King  v.  Gedney  (1856;  D.  C.)  1 
by  such  other  person."  Gedge  v.  Crom-  MacArth.  Pat.  Cas.  444,  Fed.  Cas.  No. 
well  (1902)   19  App.  D.  C.  192,  198.  7,795;     Milton    v.    Kingsley     (1896)     7 

"A  person  may  be  the  real  author  App.  D.  C.  531;  Gallagher  v.  Hastings 
of  the  plan  of  a  complicated  machine  (1903)  21  App.  D.  C.  88;  Kreag  v.  Geen 
or  other  invention  which  requires  for  (1906)  28  App.  D.  C.  437;  Larkin  v. 
its  perfection  and  skill,  and,  to  some  Richardson  (1906)  28  App.  D.  C.  471; 
extent,  the  inventive  faculties,  of  work-  Orcutt  v.  McDonald  (1906)  27  App.  D. 
men  or  engineers  in  adapting  the  best  C.  228;  Braunstein  v.  Holmes  (1908) 
means  to  the  successful  application  of  30  App.  D.  C.  328;  Weth  v.  Ohmer 
the  principle."  Curtis,  Patents,  3d  ed.  (1908)  30  App.  D.  C.  478;  McKillop  v. 
121,  quoted  with  approval  in  Fraser  v.  Fetzer  (1908)  31  App.  D.  C.  586;  Broad- 
Gates  (1885)  118  111.  99,  1  N.  E.  817,  well  v.  Long  (1911)  36  App.  D.  C.  418; 
where  it  was  held  that  the  rights  of  an  Ladoff-  v.  Dempster  (1911)  36  App.  D. 
employer    as    an    inventor   are    not   im-    C.   520. 

paired   by  his   having  obtained  the   as-        Suggestions  made  by  the  mechanic  to 
sistance  of  skilled  workmen.  construct  the  machine,  as  to  its  form  _ol 

"Invention  is  the  work  of  the  brain,  proportions,  are  not  sufficient  to  in- 
and  not  of  the  hands.  If  the  conception  validate  the  patent,  although  they  may 
be  practically  complete,  the  artisan  who    be    incorporated    in    the    specification. 
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the  suggestions  go  to  make  up  a  complete  and  perfect  machine,  em- 
bracing the  substance  of  all  that  is  embodied  in  the  patent  subsequent- 
ly issued  to  the  party  to  whom  the  suggestions  were  made,  the  patent 
is  invalid,  because  the  real  invention  or  discovery  belonged  to  an- 
other. The  latter  branch  of  the  rule  may  also  be  stated  in  the  more 
general  form  that  if  in  doing  the  work  the  employee  goes  further  than 
mere  mechanical  skill  enables  him  to  go,  and  makes  an  actual  inven- 
tion, he  is  entitled  to  the  benefit  of  that  invention.^" 

A  person  engaging  the  services  of  an  inventor,  under  an  agreement 
that  he  shall  devote  his  ingenuity  to  the  perfecting  of  a  machine  for- 
their  benefit,  can  lay  no  claim  to  improvements  conceived  by  him  aft- 
er the  expiration  of  such  agreement.* 

2046.  Employment  of  workman  for  the  express  purpose  of  making  in- 
ventions for  the  employer's  benefit. — The  rule  applicable  to  another 
class  of  cases  has  been  thus  formulated  by  the  Supreme  Court  of 
the  United  States: 

"If  one  is  employed  to  devise  or  perfect  an  instrument,  or  a  means 
for  accomplishing  a  prescribed  result,  he  cannot,  after  successfully 
accomplishing  the  work  for  which  he  was  employed,  plead  title  there- 
to as  against  his  employer.     That  which  he  has  been  employed  and 

Pennoclc  v.  Dialogue  (1825)  4  Wash.  C.  former  had  in  mind  the  desired  result, 

C.  538,  Fed.  Cas.  No.  10,941.  and   hired   the   latter   to   devise   means 

But  in  Berdan  Fire-Arms  Mfg.  Go.  v.  for   its    accomplishment,    he   must   also 

Remington  (1873)   3  Oflf.  Gaz.  688,  Fed.  show  that  he  had  an  idea  of  the  means 

Cas.  No.  1,336,  it  was  held  that  an  im-  to    accomplish    the    particular     result, 

provement  which  becomes  necessary  in  which  he  communicated  to  the  employee 

the   manufacture  of   a  patented  imple-  in  such  detail  as  to  enable  him  to  em- 

ment,  in  order  to  overcome  a  diflBculty  body  the  same  in  some  practical  form, 

growing  out  of   a   departure  from  the  Roiinson  v.  MeCormick  (1907)  29  App. 

form     of     the    model,     and    which     is  D.  C.  98,  10  Ann.  Cas.  548. 

introduced  into  it  by  the  workmen  with-  In  Miller  v.  Eelley    (1901)    18  App. 

out  the  knowledge  of  the  patentee,  can-  D.  C.  163,  it  was  laid  down  that  when 

not  be  appropriated  by  him  as  his  in-  in  the  course  of  experiments  in  regard 

vention.  to  an  invention  there  is  suggested  for 

Where  one  employs  another  to  make  its  improvement  a  device  which  would 

a  device,  pointing  out  the  distinct  and  of  itself  reach  the  dignity  of  an  inde- 

dominating  feature  of  his  improvement,  pendent  invention,  and  a  dispute  arises 

but  does  not  make  anything  resembling  concerning  the  party  to  whom  its  con- 

a  perfect  drawing  for  the  guidance  of  ception  is  to  be  attributed,  the  presump- 

the  other,  or  describe  the  proposed  con-  tion  is  in  favor  of  the  employer, 

struetion   in   detail,   the   maker   of   the  s^- Rohinson  v.  MeCormick   (1907)   29 

device  is  not  entitled  to  claim  the  in-  App.  D.  C.  98,  10  Ann.  Cas.  548;   Mc- 

vention,   though   by   reason   of  his   me-  Keen  v.  Jerdone   (1909)   34  App.  D.  C. 

chanical    skill    he    may    have    made    a  16S ;  Smith  v.  Phelps  (1910)  35  App.  D. 

neater  and  more  perfect  device  than  was  C.  358. 

in  the  mind  of  his  employer.     Buelel  ^  Appleton  v.  Bacon   (1862)    2  Black, 

V.  Bernard  (1899)  15  App.  D.  C.  510.  699,  17  L.  ed.  338   (case  involving  mere- 

To  enable  an  employer  to  claim  the  ly  an  examination  of  evidence  bearing- 
benefit    of    his     employee's     skill     and  upon  the  date  of  the  invention), 
achievement,  it  is  not  sufficient  that  the 
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paid  to  accomplish  becomes,  when  accomplished,  the  property  of  his 
employer.  Whatever  rights  as  an  individual  he  may  have  had  in  and 
to  his  inventive  povrers,  and  that  which  they  are  able  to  accomplish, 
he  has  sold  in  advance  to  his  employer."  '  More  briefly, — "If  the 
patentee  be  employed  to  invent  or  devise  such  improvements,  his 
patents  obtained  therefor  belong  to  his  employer,  since  in  making 
such  improvements  he  is  merely  doing  what  he  was  hired  to  do."  ^ 
The  rationale  of  the  cases  governed  by  the  rule  thus  stated  is  that 


^Solomons  v.  United  States  (1890) 
137  U.  S.  342,  346,  34  L.  ed.  667,  669, 
11  Sup.  Ct.  Rep.  88. 

From  a  remark  made  by  Bayley,  J., 
during  the  argument  of  counsel  in  Bloao- 
am  V.  Elsee  (1825)  1  Car.  &  P.  565,  he 
appears  to  have  been  of  the  opinion  that, 
in  a  case  where  a  skilful  person  is  em- 
ployed for  the  express  purpose  of  in- 
venting, the  inventions  made  by  him 
will  BO  far  belong  to  the  master  as  to 
enable  him  to  take  out  a  patent  for 
them.  But  no  explicit  ruling  was  made 
on  this  point. 

8  Gill  V.  UrUted  States  (1896)  160  U. 
S.  426,  435,  40  L.  ed.  480,  483,  16  Sup. 
Ct.  Rep.  322. 

Compare  also  the  following  state- 
ment: "Where  one  person  agrees  to 
invent  for  another,  or  to  exercise  his 
inventive  ability  for  the  benefit  of  an- 
other, the  inventions  made  and  patents 
procured  during  the  term  of  service 
covered  by  the  contract  belong  in  equity 
to  the  employer,  and  not  to  the  em- 
plovee."  Connelly  Mfg.  Go.  v.  Wattles 
(1891)  49  N.  J.  Eq.  92,  23  Atl.  123 
(injunction  restraining  use  of  patents 
by  employee  was  denied  on  the  ground 
of  the  alleged  contract's  not  having  been 
satisfactorily  proved). 

In  an  Illinois  case  it  was  conceded, 
arguendo,  tliat  "where  the  employer 
hires  a  man  of  supposed  inventive  mind 
to  invent  for  the  employer  an  improve- 
ment in  a  given  machine,  under  a  spe- 
cial contract  that  the  employer  shall 
own  the  invention  when  made,  and  under 
such  employment  such  improvement  is 
invented  by  the  person  so  employed, 
such  invention  may,  in  equity,  become 
the  property  of  the  employer."  Joliet 
Mfg.  Co.  V.  Dice  (1883)  105  111.  649, 
652. 

In  Pape  v.  jMthrop  (1897)  18  Ind. 
App.  633,  46  N.  E.  154,  where  the  em- 
ployee stipulated  to  render  services  ''as 
inventor,"    and   to   assign    any    patents 


which  he  might  apply  for  by  the  desire 
of  his  employer,  the  court  stated  the 
accepted  doctrine  as  being  to  the  fol- 
lowing effect:  "Wbere  a  servant  dur- 
ing his  employment,  and  while  using  the 
time  and  material  of  his  employer,  in- 
vents new  devices,  compounds,  or  ma- 
chinery, or  any  useful  appliances  in  con- 
nection with  the  business  of  his 
employer,  and  which  are  used  in  the 
business  of  the  employer,  with  the  in- 
tention or  understanding  that  they  shall 
belong  to  the  employer,  the  same  become 
his  absolute  property,  and  such  inventor 
has  no  interest  therein." 

In  Wilkens  v.  Spafford  (1878)  3 
Bann.  &  Ard.  274,  Fed.  Cas.  No.  17,659, 
a  contract  that  the  employer  should 
have  the  "exclusive  use"  of  the  inventive 
faculties  of  the  employee,  and  of  such 
inventions  in  machinery  as  he  should 
make,  during  the  term  of  service,  was 
lield  to  entitle  him,  without  any  new 
agreement,  to  the  exclusive  use  of  the 
machines  invented  by  the  employee,  dur- 
ing the  prolongation  of  his  service  after 
the  expiration  of  the  term  of  his  orig- 
inal engagement. 

In  Portland  Iron  Works  v.  Willett 
(1907)  49  Or.  245,  89  Pac.  421,  90  Pac. 
1000,  the  contract  of  employment  was 
for  an  indefinite  period  terminable  by 
either  party  on  thirty  days'  notice.  It 
was  stipulated  that  drawings,  patterns, 
or  designs  of  machinery  made  by  the 
employee  during  the  term  of  the  employ- 
ment should  belong  to  the  employer. 
The  employee  made  improvements  and 
made  applications  for  patents  before 
quitting  the  employment.  Held,  (1) 
that  the  inventions,  having  been  worked 
out  during  the  term  of  employment,  be- 
longed to  the  employer;  (2)  that  the 
word  "designs"  was  intended  by  both 
parties  to  cover  the  invention  of  any 
new  machine  or  improvement  thereof; 
(3)  that,  as  a  condition  precedent  to 
enforcing    specific    performance    of    the 
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there  is  a  special  employment  for  the  limited  and  definite  purpose 
of  inventing.  The  employee  is  regarded  as  having  hired  out  to  his 
employer  the  whole  of  his  inventive  powers,  natural  and  acquired, 
so  far  as  regards  the  particular  improvements  to  the  attainment  of 
which  his  experiments  are  to  be  directed.'  The  ground  upon  which 
such  cases  are  distinguishable  from  those  discussed  in  §  2044,  ante, 
is  that  in  the  latter  a  merely  general  employment  is  involved.* 

It  has  been  laid  down  that  "the  law  inclines  so  strongly  to  the 
rule  that  the  invention  shall  be  the  property  of  its  inventor,  that 
nothing  short  of  a  clear  and  specific  contract  to  that  effect  will  vest 
the  property  of  the  invention  in  the  employer,  to  the  exclusion  of 
the  inventor."  * 


contract,  the  employer  must  pay  ex- 
penses incurred  by  the  employee  in  mak- 
ing applications  and  procuring  patents. 

For  a  case  in  which  the  law  was 
recognized,  but  in  which  the  existence 
of  a  contract  was  held  not  to  have  been 
proved,  see  American  Circular  Loom  Co. 
V.  Wilson  (1908)  198  Mass.  182,  126 
Am.  St.  Rep.  409,  84  N.  E.  133. 

In  a  Canadian  case  it  was  laid  down 
in  general  terms  that  where  a  servant 
has  been  expressly  employed  to  invent 
or  improve  a  machine,  the  invention  be- 
longs to  the  master.  Bonathan  v.  Bow- 
manville  Furniture  Mfg.  Co.  (1871)  31 
U.  C.  Q.  B.  413. 

For  cases  which  turned  simply  upon 
the  question  as  to  what  particular  ar- 
ticles among  those  manufactured  by  the 
employers  the  contracts  regarding  their 
proprietary  rights  were  applicable,  see 
Wriglit  V.  Vocalion  Organ  Co.  (1906) 
79  C.  C.  A.  183,  148  Fed.  209,  reversing 
(1905)  137  Fed.  313;  Detroit  Lulri-cator 
Co.  V.  Lavigne  (1908)  151  iNIich.  650, 
115  X.  W.  988. 

3  In  a  case  in  which  the  right  of  a 
servant  to  take  out  letters  patent  in  his 
own  name  was  denied,  the  court  ob- 
served: "The  special  service  of  invent- 
ing is  the  entire  scope  of  the  employ- 
ment; .  .  .  the  servant  has  no  right 
to  think  or  invent  for  himself  on  this 
particular  subject-matter  in  hand.  He 
must  get  out  of  such  a  relation  before 
he  can  claim  the  product  of  his  work 
under  such  an  employment.  He  cannot 
carry  off  both  his  salary  and  the  only 
valuable  product  of  his  work  under  such 
an  employment,  leaving  his  master  with 
his  useless  models,  the  results  of  his 
uselessly  spent  money  on  tools,  machin- 


ery, time,  labor  of  self  and  employees, 
with  only  a  license  or  shop  right  which 
is  not  assignable  or  useful  in  any  way 
save  to  himself.  Such  a  result  would 
necessarily  defeat  the  whole  purpose  of 
the  contract  and  the  contracting  parties. 
The  cases  resulting  in  mere  license  were 
those  of  general  employment;  at  all 
events,  they  were  not  special  employ- 
ments for  the  limited  service  of  invent- 
ing." Anrmi  v.  Wren  (1887)  44  Hun, 
355. 

*  In  one  of  those  cases,  Hapgood  v. 
Hewitt  (1886)  119  U.  S.  227,  30  L.  ed. 
370,  7  Sup.  Ct.  Rep.  193,  the  doctrine 
laid  down  is  explicitly  declared  not  to 
be  applicable  where  there  is  a  special 
employment  to  invent. 

iJoliet  Mfg.  Co.  v.  Dice  (1883)  105 
111.  649,  affirming  (1882)  11  111.  App. 
109.  There  it  was  held  that  an  agree- 
ment by  an  employee  to  give  his  em- 
ployer the  benefit  of  any  improvements 
he  might  make  in  two  specified  kinds 
of  machines  should  not  be  construed  in 
such  a  sense  as  to  entitle  the  employer 
to  demand  the  assignment  of  his  interest 
in  an  invention  relating  to  a  machine 
of  another  description,  although  the 
employer  had  added  the  manufacture 
of  that  machine  to  his  other  business, 
and  the  employee  had,  with  the  consent 
of  his  employer,  and  with  the  assist- 
ance of  his  coemployees,  spent  a  portion 
of  his  time  in  perfecting  his  invention. 
It  was  urged  that  a  provision  of  the 
contract,  to  the  effect  that  the  employee 
"would  work  for  the  best  interests  of 
the  company  in  every  way  that  he  can." 
and  that  such  aid,  in  whatever  way 
given,  should  belong  to  the  company, — 
that   is,    future   improvements   that   he 
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As  a  general  rule,  an  employer  who  has  entered  into  an  agree- 
ment which  secures  to  him  the  benefit  of  the  inventions  made  by  his 
employee  is  not  entitled  to  inventions  made  by  the  latter  after  he 
has  terminated  the  contract  for  a  valid  reason.^ 

2047.  Duty  of  employee  to  disclose  the  results  of  discoveries  made  by 
him. — An  employer's  enjoyment  of  such  specific  benefits  as  he  may 
be  entitled,  under  the  contract  of  hiring,  to  derive  from  the  experi- 
ments of  an  employee,  is  necessarily  dependent  upon  his  acquiring 
a  knowledge  of  the  results  of  those  experiments.  Accordingly,  an 
employee  who  refuses,  when  requested,  to  disclose  to  his  employers 
the  discoveries  made  in  the  course  of  his  investigations,  is  guilty 
of  a  breach  of  duty  which  will  justify  the  employer  in  rescinding 
the  contract.*  Compare  the  analogous  rule  referred  to  in  §  286, 
ante. 


may  cause  to  be  made, — was  broad 
enough  to  include  the  invention  of  the 
improvements  in  the  third  machine. 
But  the  court  was  of  opinion  that,  taken 
in  connection  witli  the  context,  these 
"words  clearly  had  reference  only  to  im- 
provements to  be  made  in  the  specified 
machines,  and  had  no  reference  to  any 
other.  With  respect  to  the  argument 
that  when  the  employee  consented  to 
■devote  part  of  his  time  in  superintend- 
ing the  manufacture  of  the  third  ma- 
chine, and  also  to  devote  part  of  his 
time  to  the  making  of  an  improved  ma- 
chine of  that  kind,  he  thereby  neces- 
sarily contracted  that  the  invention, 
when  perfected,  should  be  the  exclusive 
property  of  complainant,  the  court  re- 
marked that  these  circumstances  might 
render  the  machine  actually  made  the 
property  of  complainant,  and  in  equity 
might  amount  to  a  license  to  complain- 
ant to  use  the  machine  made,  and  pos- 
sibly to  a  license  to  make  and  use  other 
like  machines;  but  this  was  the  most 
the  employer  could  claim. 

6  This  rule  was  taken  for  granted  in 
yeio  York  AutomohUe  Co.  v.  Franklin 
(1905;  Sup.  Ct.)  49  Misc.  8,  97  N.  Y. 
Supp.  781.  The  case  turned  simply 
upon  the  questions  whether  the  fact  that 
the  defendant  was  a  director  both  of  the 
corporation  which  had  originally  em- 
ployed the  inventor,  and  of  the  corpora- 
tion whose  service  he  had  subsequently 
entered,  created  fiduciary  obligations 
-which  would  preclude  him  from  claim- 
ing the  benefit  of  the  later  inventions. 
With    regard    to   this    point    the    court 


said:  "I  know  of  no  rule  which  pro- 
hibits a  director  of  a  corporation  en- 
gaging in  a  business  similar  to  that 
carried  on  by  the  corporation,  either  in 
his  own  behalf  or  for  another  corpora- 
tion of  which  he  is  likewise  a  director. 
True,  he  owes  to  his  stockholders  the 
most  scrupulous  good  faith.  He  may 
not  deal  with  the  trust  property  for  his 
own  advantage.  He  may  not  deal  in 
his  own  behalf  in  respect  to  any  matter 
involving  his  rights  and  duties  as  a. 
director.  He  may  not  seek  his  own 
profit  at  the  expense  of  the  company 
or  its  stockholders.  But  so  long  as  he 
violates  no  legal  or  moral  duty  which 
he  owes  to  the  corporation  or  its  stock- 
holders, he  is  entirely  free  to  engage  in 
an  independent  competitive  business." 
1  The  discharge  of  the  employee  was 
held  to  be  proper  where  the  employer, 
in  consideration  of  giving  permanent 
work  to  the  employee  and  increasing 
his  salary  from  year  to  year,  was  to 
have  the  benefit  of  all  experiments  and 
discoveries  of  the  employee,  and  the 
employee  refused,  without  extra  com- 
pensation, to  disclose  a  process  which 
he  had  discovered.  Silver  Spring  Bleach- 
ing d-  Dyeing  Co.  v.  Woolworth  (1890) 
16  R.  I.'  729,  19  Atl.  528.  Discussing 
the  attempt  of  the  employee  to  excuse 
himself  by  setting  up  that  the  corpora- 
tion was  the  first  to  break  the  contract 
by  previously  refusing  an  increase  of 
salary,  the  court  said:  "The  answer  of 
the  corporation  is  that  it  was  only  for 
valuable  discoveries  that  the  increase 
was  to  be  given,  and  that  the  previous 
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C.  Literary  work  of  ejiploybes. 


2048.  Right  of  an  employer  in  respect  to  the  results  of  literary  or  ar- 
tistic work  performed  by  the  employee.  Generally. — One  who  employs 
another  person  to  perform  literary  or  artistic  work  is  not  deemed  to 
be,  within  the  meaning  of  the  copyright  acts,  the  "author"  of  what 
is  produced  by  the  labor  of  his  employee,^  unless  the  contract  is  one 
which  provides  that  he  shall  participate  in  the  work  to  an  extent 
sufficient  to  entitle  him  to  be  regarded  as  a  "joint  author."    In  order 


discoveries  were  without  value,  and  the 
jury  may  have  deemed  this  answer 
sufficient.  The  remedy  for  the  defend- 
ant, if  he  was  not  satisfied  with  the 
compensation  which  he  was  receiving, 
was  to  decline  to  undertake  the  experi- 
ment until  he  was  satisfied;  not  to  mal<e 
the  experiment  at  the  expense  of  the 
corporation,  as  its  servant,  and  then 
refuse  to  disclose  the  result. 
The  defendant  refused  disclosure  unless 
the  corporation  would  agree  beforehand, 
not  to  carry  out  the  alleged  contract, 
but  to  do  something  entirely  difl'erent. 
He  thus  repudiated  the  contract  which 
he  now  claims  that  he  is  entitled  to  the 
benefit  of,  and  put  himself  in  an  at- 
titude of  hostility  to  his  employer,  in- 
deed defying  his  employer,  if  he  used 
the  language  attributed  to  him.  And 
the  jury,  if  this  was  so,  might  properly 
consider   the    dismissal   justified." 

The  statement  in  the  text  is  also 
sustained  by  the  decision  in  Clark  v. 
Fernoline  Chemical  Co.  (1889)  25  .Tones 
&  S.  36,  23  N.  Y.  S.  R.  964,  5  N.  Y. 
Supp.  190. 

lln  Nottage  v.  Jackson  (1883)  L.  E. 
11  Q.  B.  Div.  (C.  A.)  627,  A.  and  B.  car- 
ried on  business  in  copartnership  as 
photographers  under  the  firm  name  of 
the  L.  Company.  They  did  not  take 
jjhotographs  themselves,  but  employed 
managers  and  a,  large  staff  of  photo- 
graphic artists  and  assistants.  One  of 
their  managers,  thinking  that  the  photo- 
graph of  the  Australian  Cricketers 
would  sell  well,  arranged  for  the  photo- 
graphs to  be  taken  without  any  payment 
being  made  for  taking  them,  and  sent 
one  of  the  artists  in  the  employ  of  the 
firm  to  take  the  negative.  From  this 
negative  the  photograph  was  in  the 
usual  way  produced,  and  was  sold  by 
the  firm  in  the  ordinary  course  of  busi- 
ness;   and  A.   and   B.   registered  them- 


selves under  the  copyright  act  1862,  in 
their  individual  names,  as  the  "pro- 
prietors and  authors"  of  the  photograph. 
fn  an  action  by  the  firm  to  restrain 
the  pirating  of  their  copyright  in  the 
photograph,  held,  that  A.  and  B.  were 
not  the  "authors"  of  the  photograph, 
and  that  the  registration  was  not  a 
good  one  under  the  act,  although  the 
statement  that  the  partners  were  "pro- 
prietors" was  correct.  Brett,  M.  R., 
said,  "We  understand  that  all  the  sell- 
ing photographers  have  come  to  the  con- 
clusion that  they  are  the  authors  of 
the  photographs  they  sell, — that  is,  the 
people  who  pay  the  servants;  that  they 
are  the  only  persons  who  are  interested 
in  the  photograph  at  the  time  it  is 
done;  they  think  that  they  are  the  au- 
thors of  the  photograph  because  the 
photograph  is  made  and  formed  by  the 
work  of  their  mere  servants.  I  cannot 
tell  whether  the  person  who  drew  this 
act  of  Parliament  had  that  idea  or  not; 
but  I  am  not  satisfied  in  my  mind  that 
he  had,  because  it  is  full  of  difficulties." 
It  was  intimated,  but  not  expressly  de- 
cided, that  the  person  who  took  the  neg- 
ative was  the  "author." 

To  the  same  effect,  see  Kenrick  v. 
hauven<:e  (1890)  L.  R.  25  Q.  B.  Div. 
99,  38  Week.  Rep.  779,  where  a  regis- 
tration as  "author"  by  a  person  who 
had  employed  an  artist  to  mal<e  a  draw- 
ing which  he  was  himself  incapable  of 
making  was  held  to  be  void. 

See  also  the  cases  cited  in  the  next 
three  sections. 

The  American  doctrine  is  the  same. 
See  Pierpont  v.  Fowle  (1846)  2  Woodb. 
&  M.  23,  46,  Fed.  Cas.  No.  11,152;  At- 
will  V.  Ferrett  (1846)  2  Blatehf.  39, 
Fed.  Cas.  No.  640;  Uttle  v.  Ooiad 
(1852)  2  Blatehf.  362,  Fed.  Cas.  No. 
8,395. 
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to  constitute  such  authorship,  it  must  he  the  result  of  a  preconcerted 
joint  design.  Mere  alterations,  additions,  or  improvements  by  the 
employer,  whether  with  or  without  the  sanction  of  the  employee, 
will  not  entitle  the  former  to  claim  to  be  "joint  author"  of  the  work.* 

Under  some  circumstances,  however,  the  employer  may  acquire, 
by  virtue  of  the  contract,  the  rights  of  a  prospective  "proprietor" 
of  the  work  to  be  produced,  and  become  entitled  in  this  capacity  to 
the  protection  of  the  acts.  This  situation  is  predicable  whenever  it 
is  a  reasonable  inference  that  the  parties  intended  that  the  owner- 
ship of  the  work  was  to  vest  in  the  employer  as  soon  as  it  should  come 
into  existence.  Their  intention  in  this  regard  may  be  established 
by  express  evidence  bearing  directly  upon  the  point,'  or  it  may  be 
implied  from  the  contract.*  Where  the  rights  of  the  parties  are  to 
be  determined  on  the  latter  footing,  the  effect  of  the  contract  is 
ascertained  from  a  consideration  not  merely  of  its  provisions,  but 
also  of  the  nature  of  the  stipulated  work.  The  question  to  be  decided 
is  one  of  fact,  and  each  case  must  be  dealt  with  on  its  own  merits.^ 

Cases  of  the  kind  with  which  we  are  now  concerned  are  not  con- 
trolled by  any  rule  analogous  to  that  applied  in  the  cases  which  pro- 
ceed upon  the  principle  that  the  produce  of  the  labor  of  a  servant 

^  Levy  V.  Rutley    (1871)    L.  R.   6  C.  Co. -v.  Middleshorough  &  D.  Tradesmen's 

P.  523.     There  the  plaintiff,  the  lessee  Protection  Asso.    (1889)    L.   R.   40   Ch. 

of  a  theatre,  employed  one  W.  to  write  Div.   425,   58   L.   J.   Ch.   N.   S.   203,   60 

a  play  for  him,  suggesting  the  subject.  L.   T.   N.   S.   681,   37   Week.   Rep.   337; 

W.    having    completed    it,    the    plaintiff  LaicrrHce  v.  flana  (1869)  4  CTiff.  1,  Fed. 

and  some  members  of  his  company  in-  Cas.    No.    8,136;    Mallory    v.    Mackaye 

troduced  various   alterations  in  the  in-  (1897)   86  Fed.  122. 
cidents  and  in  the  dialogue,  to  make  the        *  For  cases  explicitly  recognizing  the 

play  more  attractive,  and  one  of  them  principle    that   it   is    not   necessary   to 

wrote  an  additional  scene.     Held,  that  show  that  the  contract  embraced  express 

these   circumstances   did  not  make  the  words  conferring  the  copyright  upon  the 

plaintiff  joint  author  of  the  play  with  employer,  see  the  following  cases,  cited 

^Y  '  in     §     2053,    post,     >Sii-'eet    v.    Benning 

The    play    being    finished,    a    sum    of  (1855)  16  C.  B.  459,  24  L.  J.  C.  P.  N.  S. 

£4  15s.  was  paid  to  W.  on  account,  and  175,  1  .Tur.  N.  S.  543,  3  Week.  Rep.  519; 

he   signed   a   receipt,   drawn   up   by  the  Lawrenrc  v.  Aflalo  [1904]  A.  0.  17,  1  B. 

plaintiff's    attorney,    as    follows:      "Re-  R.  C.  314,  73  L.  J.  Ch.  N.  S.  85,  52  Week, 

ceived    of    Mr.    L.'    (the    plaintiff)     the  Rep.  369,  89  L.  T.  N.  S.  569,  20  Times 

sum    of    £4    15s.     [on]     account    of    15  L.  R.  42;  Lamb  v.  Evans  [1893]   1  Ch. 

"uineas  for  my  share,  title,  and  interest  218,  62  L.  J.  Ch.  N.  S.  404,  2  Reports, 

as  coauthor  With  him  in  the  drama  in-  189,  68  L.  T.  N.  S.  131,  41  Week.  Rep. 

titled     etc.;    balance   of    15    guineas    to  405.     The   same  principle   is  taken  for 

be  paid  on  assigning  mv  share  to  him."  granted  in  most  of  the  other  cases  cited 

The  balance  was  never  paid,  nor  was  any  in  the  following  sections, 
assignment   executed   by   W.      Held,   no        6  Lord   Davey   in  La^vrence  v.   Aflalo 

evidence   that   the   plaintiff   was   either  [^^Of  1  f  <?.  17,  1  B    R    C    314    73  L 

"joint   author"   or   assignee   of   the   au-  J.  Ch.  N.  S.  85,  52  Week.  Rep.  369,  89 

^jio,.  L.  T.  N.  S.  569,  20  Times  L.  R.  42. 

3  See,   for   example.    Trade  Auxiliary 
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hired  for  the  express  purpose  of  making  improvements  in  mechani- 
cal devices  becomes  the  property  of  his  master  at  the  moment  of 
production.  It  is  considered  that  literary  productions  stand  upon 
different  and  higher  ground  from  that  occupied  by  mechanical  in- 
ventions ;  that  the  intention  of  the  legislature  in  the  enactments  re- 
lating to  copyright  is  to  elevate  and  protect  literary  men ;  that  such 
an  intention  can  only  be  effectuated  by  holding  that  the  actual  com- 
poser of  the  work  was  the  author  and  proprietor  of  the  copyright,  and 
that  no  relation  existing  between  him  and  an  employer  who  takes 
no  intellectual  part  in  the  production  of  the  work,  can,  without  an 
assignment  in  writing,  vest  the  proprietorship  of  it  in  the  later.® 

2049.  Rights  of  parties  in  regard  to  books. —  It  has  been  held  that  a 
tradesman  who  employs  a  person  for  remuneration  to  compile  a 
book  of  designs  must  be  taken  to  be  the  equitable  assignee  of  the 
copyright,  and  therefore  entitled  to  restrain  the  publication  of  de- 
signs copied  from  the  book.' 

On  the  other  hand  a  surrender  of  an  author's  copyright  will  not 
be  inferred  where  all  the  provisions  of  a  contract  by  which  he  agrees 
to  prepare  a  legal  work  at  the  expense  of  his  employer,  and  to  accept 
half  the  profits  as  his  remuneration,  have  relation  to  the  printing  and 
publishing  of  the  work,  and  to  the  mode  of  paying  the  expenses 
to  be  incurred.  Under  such  circumstances  the  employee  merely  gives 
the  sole  right  of  printing  and  publishing  to  the  employer.^ 

2050.  — dramatic  pieces. —  One  who  employs  another  person  to 
write  a  play  for  him  does  not,  merely  by  reason  of  such  employment, 
acquire  an  inchoate  right  of  property  in  that  play.'    This  rule  holds^ 

<i  Shepherd  v.  Conquest   (1856)    17  C.  inal   publisher   held   not  to  be  entitled 

B.  427,  444,  25  L.  J.  C.  P.  X.  S.  127,  2  to    an    injunction    restraining    a   third 

Jur.  N.  S.  236,  4  Week.  Rep.  283.  publisher    from    bringing    out    another 

1  Grace  v.   Newman    (1875)    L.  R.   19  edition  of  the  book.) 
Eq.  623,  44  L.  J.  Ch.  N.  S.  298,  23  ^Yeek.        l  Levy  v.  Rutley    ( 1871 )    L.  R.   6   C 

Rep.   517,   7   Eng.   Rul.   Cas.   86.     This  P.  523,  40  L.  J.  C.  P.  N.  S.  244,  24  L. 

decision   was    distinguished    in   a    later  T.  N.  S.   621,   19  Week.   Rep.   976. 
ease  in  which  it  was  held  that  the  regis-        In  Shepherd  v.   Conquest    (1856)    17 

tration  of  a  book  under  the  copyright  C.  B.  427,  the  proprietors  of  a  theater 

act  of  1842,  in  the  name  of  the  author  employed  an  author  to  compose  for  them 

of  the  letter  press,  does  not  confer  any  a  dramatic  piece,  paying  him  a  weekly 

protection  in  respect  of  drawings  made,  salary   and   traveling   expenses.      There 

for  the  purpose  of  illustrating  the  book,  was   no    contract   in   writing,    nor    any 

by  an  employee  in  whom  the  art  Copy-  assignment  or  registry  of  the  copyright, 

right  is  vested.    Petty  v.  Taylor  [1897]  but  a  mere  verbal  understanding  that 

1   Ch.  465,  66  L.  J.  Ch.  N.  S.  209,  75  the  plaintiffs  were  to  have  the  sole  right 

L.  T.  N.  S.  545,  45  Week.  Rep.  299.  of    representing   the    piece    in    London. 

^Stevens  v.  Benning   (1854)   24  L.  J.  Held,   that  the   plaintiffs   were   not   as- 

Ch.  N.   S.    (C.  A.)    153,  6  De  G.  M.  &  signees  of  the  copyright,  nor  had  they 

G.   223,   3   Eq.   Rep.  457,   1  .Jur.  N.   S.  such   a  right  or  interest  therein   as  to 

74,  3  Week.  Rep.  149   (assignee  of  orig-  entitle  them  to  maintain  an  action  for 
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even  though  the  employer  may  have  suggested  the  subject,^  or  though 
the  employee  may  be  an  actor  in  the  service  of  the  employer,  and 
the  agreement  provides  that  the  play  is  to  be  acted  at  the  theater  of 
the  employer,  and  that  the  employee  is  to  act  in  it  himself,  as  long 
as  it  will  run,  receiving  a  share  of  the  profits  as  a  compensation.* 
2051.  —musical  compositions.— M^here  a  musical  piece  which  can 
properly  be  described  as  independent  is  composed  in  pursuance  of  a 
contract  of  employment,  it  will  not  be  inferred,  from  the  mere  fact 
of  the  employment,  that  it  was  the  intention  of  the  parties  that  the 
sole  liberty  of  performing  the  piece  should  vest  in  the  employer.^ 


penalties  under  3  &  4  Wm.  IV.  chap. 
15,  which  gives  the  sole  liberty  of  repre- 
senting or  causing  to  be  represented  at 
any  place  of  dramatic  entertainment,  to 
the  author  of  any  tragedy,  comedy, 
play,  opera,  farce,  or  any  other  dramatic 
piece  of  entertainment  (extended  to 
musical  composition  by  3  &  6  Vict.  chap. 
45,  §§  20,  21) .  It  was  held  that,  though 
the  jury  had  found  that  there  was  an 
agreement  between  the  plaintiffs  and  the 
author  by  which  the  piece  when  com- 
posed was  to  be  the  property  of  the 
plaintiffs,  who  had  agreed  to  pay  for  it, 
that  finding  was  immaterial,  because 
the  effect  of  the  statute  was  that,  if  the 
composition  was  solely  that  of  the  per- 
son so  employed  to  produce  it,  he  was 
the  sole  proprietor  of  the  copyright  and 
right  of  representation,  and,  in  the  ab- 
sence of  any  assignment  in  writing, 
those  who  employed  him  could  not  set 
up  any  right  in  respect  of  such  com- 
position. Jervis,  Ch.  J.,  said:  "We  do 
not  think  it  necessary  in  the  present 
case  to  express  any  opinon  whether, 
under  any  circumstances,  the  copyright 
in  a  literary  work,  or  the  right  of  repre- 
sentation, can  become  vested  ab  initio 
in  an  employer  other  than  the  person 
who  has  actually  composed  or  adapted 
a  literary  work.  It  is  enough  to  say, 
in  the  present  case,  that  no  such  effect 
can  be  produced  where  the  employer 
merely  suggests  the  subject,  and  has  no 
share  in  the  design  or  execution  of  the 
work,  the  whole  of  which,  so  far  as  any 
character  of  originality  belongs  to  it, 
flows  from  the  mind  of  the  person  em- 
ployed. It  appears  to  us  an  abuse  of 
terms  to  say  that,  in  such  a  case,  the 
employer  is  the  author  of  a  work  to 
which  his  mind  has  not  contributed  an 
idea;   and  it  is  upon  the  author  in  the 


first  instance  that  the  right  is  conferred 
by  the  statute  which  creates  it." 

*  See  cases  cited  in  the  last  note. 

^Boucicwult  V.  Fox  (1862)  5  Blatehf. 
87,  Fed.  Cas.  No.  1,691  (employee  held 
entitled  to  take  out  the  copyright,  even 
after  the  play  had  been  acted).  The 
court  said:  "The  title  to  literary  prop- 
erty is  in  the  author  whose  intellect 
has  given  birth  to  the  thoughts  and 
wrought  them  into  the  composition,  un- 
less he  has  transferred  that  title,  by 
contract,  to  another.  In  the  present 
case  no  such  contract  is  proved.  The 
most  that  could  possibly  be  said  in  re- 
gard to  the  right  of  Stuart  or  his 
trustee  in  the  play  is  that  the  arrange- 
ment entitled  them  to  have  it  performed 
at  the  Winter  Garden  as  long  as  it 
would  run.  There  is  not  the  slightest 
foundation  upon  which  they,  or  either 
of  them,  can  rest  a  claim  to  the  literary 
property  in  the  manuscript.  That  prop- 
erty was  in  the  plaintiff,  subject,  at 
most,  to  a  license  or  privilege,  in  favor 
of  Stuart  and  Fields,  to  have  the  piece 
performed  at  the  Winter  Garden.  .  .  . 
A  man's  intellectual  productions  are 
peculiarly  his  own,  and,  although  they 
may  have  been  brought  forth  by  the 
author  while  in  the  general  employment 
of  another,  j^et  he  will  not  be  deemed 
to  have  parted  with  his  right  and  trans- 
ferred it  to  his  employer,  unless  a  valid 
agreement  to  that  effect  is  adduced." 

A  similar  decision  with  respect  to  the 
same  contract  was  rendered  in  Rohfris 
V.  Myers  (I860)  Brunner,  Col.  Cas.  698, 
Fed.  Cas.  No.  11,906. 

^  Eaton  V.  La.l-e  (1888)  L.  E.  20  Q. 
B.  Div.  (C.  A.)  378,  57  L.  J.  Q.  B.  N.  S. 
227,  59  L.  T.  N.  S.  100,  36  Week.  Rep. 
277.  There  the  plaintiff,  who  had  been 
employed  by  the  defendant,  the  pro- 
prietor of  a  music  hall,  as  the  conductor 
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On  the  other  hand,  a  person  employed  by  the  author  and  designer 
of  an  entire  dramatic  representation  or  entertainment  to  compose  the 
incidental  music  for  the  play  to  be  produced,  upon  the  terms  that 
the  music  shall  become  a  part  of  the  play,  and  that  the  employees 
shall  have  the  sole  liberty  of  performing  that  music,  as  accessory  to 
the  play,  is  not  regarded  as  being,  within  the  language  of  the  statute, 
the  owner  or  proprietor  of  the  musical  composition.  The  principle 
upon  which  the  court  proceeded  in  the  case  cited  was  essentially  this, 
— that,  imder  any  other  doctrine,  the  labor,  skill,  and  capital  be- 
stowed by  the  employer  upon  the  preparation  of  the  entertainment 
might  all  be  thrown  away,  and  the  entire  object  of  it  frustrated,  and 
the  speculation  defeated,  as  a  result  of  one  contributor's  withdrawing 
his  portion.^ 


of  the  orchestra,  at  a  weekly  salary,  and 
had  been  in  the  habit  of  composing  the 
music  for  ballets  performed  there,  re- 
ceiving payments  of  varying  amounts 
from  the  defendant  in  respect  of  such 
compositions,  composed  the  music  for 
a  Christmas  ballet,  to  be  performed  at 
the  decedent's  music  hall;  but  while  the 
piece  was  running  he  threw  up  his  en- 
gagement as  conductor,  and  took  away 
the  musical  score  and  band  parts  neces- 
sary for  the  performance  of  the  music. 
It  was  subsequently  arranged  orally  be- 
tween the  plaintiff  and  the  defendant 
that  the  plaintiff  should  give  up  the 
score  and  band  parts  to  the  defendant 
in  consideration  of  a  certain  sum.  The 
defendant  afterwards  continued  to  per- 
form the  piece  with  the  plaintiff's  music, 
and  the  plaintiff  brought  an  action  to 
recover  penalties  in  respect  of  such  sub- 
sequent performances.  The  jury  found 
til  at  the  music  composed  for  the  ballet 
by  the  plaintiff  was  a  substantial,  inde- 
jiendent,  musical  composition,  and  that 
the  plaintiff  had  not  sold  his  rights 
therein  to  the  defendant.  Held,  that, 
in  the  absence  of  any  assignment  or  con- 
sent to  the  representation  of  the  compo- 
sition in  writing,  given  by  the  plaintiff, 
the  performances  were  contrary  to  the 
right  of  the  author,  and  that  the  action 
was  maintainable.  The  finding  of  the 
jury  was  declared  to  be  inconsistent 
with  the  view  urged  by  the  defendant, 
(liat  the  nature  of  the  agreement  was 
such  that  he  was  from  the  very  incep- 
tion of  its  existence  the  owner  of  this 
composition  m  law.  The  decision  in 
Shepherd  v.  Conquest,  %  2050,  note  1, 
nnte,  was  approved. 


In  Storace  v.  Longmwn  (1788)  an 
unreported  case  cited  in  dementi  v. 
Golding  (1809)  2  Campb.  25,  where  the 
plaintiff  sued  for  the  infringement  of 
his  copyright  in  a  musical  air,  the  de- 
fendant adduced  evidence  to  prove  that 
the  song  was  composed  to  be  sung  at 
the  Italian  Opera,  and  that  all  compo- 
sitions so  performed  were  the  property 
of  the  house,  not  of  the  composer.  Lord 
Kenyon  said  that  this  defense  could 
not  be  supported,  that  the  statute  vests 
the  property  in  the  author,  and  that  no 
such  private  regulation  could  interfere 
with  the  public  right.  It  seems  open  to 
question,  however,  whether  this  evidence 
was  not  competent  as  bearing  upon  the 
intention  of  the  parties. 

i  nation  V.  Kean  (1859)  7  C.  B.  N. 
S.  268;  Crowder,  J.,  said:  "The  music 
in  question  having  been  composed  by 
the  plaintiff  under  an  express  engage- 
ment with  the  defendant,  and  for  the 
defendant,  and  having  been  paid  for  by 
the  defendant,  the  plaintiff  never  had 
any  separate  property  therein,  and  con- 
sequently he  could  have  no  right  to  pre- 
vent the  representation  of  it  by  the  de- 
fendant." With  regard  to  this  case 
Lord  Esher,  during  the  argument  of 
counsel  in  Eaton  v.  Lake,  note  1,  supra. 
observed:  "Assuming  the  facts  alleged 
by  the  plea  ...  to  be  true,  a  jury 
could  not  have  found  on  those  facts 
that  the  composition  was  an  independ- 
ent composition." 

nation  V.  Kean,  was  followed  in  Wal- 
lerstein  v.  Herbert  (1867)  16  L.  T.  N. 
S.  453,  15  Week.  Rep.  838.  There  the 
plaintiff  was  engaged,  for  certain  re- 
ward, for  the  season  as  musical  director. 
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2052.  —abstracts  from  official  records.— It  has  been  held  that,  in 
the  absence  of  evidence  of  a  special  agreement,  it  will  not  be  implied 
that  the  copyright  in  abstracts  made  by  an  employee  from  registered 
documents  in  a  record  office  belongs  to  the  employer.^ 

2053.  — enoyclopsedlas  and  periodicals.— In  England  the  rights  of 
■employers  and  employee  in  relation  to  these  descriptions  of  literary 
productions^  are  defined  by  §  18  of  the  act  5  &  6  Vict.  chap.  45, 
which  provides  that  a  publisher  or  other  person  who  projects  and 
carries  on  an  encyclopiedia,  magazine,  periodical  work,  etc.,  and  em- 
ploys other  persons  to  compose  portions  of  such  works,  "on  the  terms 
that  the  copyrights  therein  shall  belong  to  the  employer,"  shall  have 
the  same  rights  in  those  compositions  as  if  he  were  the  author. 

In  cases  controlled  by  this  provision  the  onus  of  proving  it  to 
have  been  the  intention  of  the  parties  that  the  copyright  is  to  be  the 
property  of  the  employer  lies  on  him.^  But  the  accepted  doctrine 
is  that,  in  the  absence  of  special  circumstances,  or  an  express  stipu- 
lation, indicating  a  contrary  intention,  a  contract  by  which  a  person 
is  employed  and  paid  to  execute  work  which  is  to  constitute  a  por- 
tion of  one  of  the  publications  which  fall  within  the  purview  of  the 
provision  should  be  construed  as  vesting  the  copyright  in  the  em- 
ployer.^ The  basis  of  the  construction  thus  attached  to  such  contract 
in  any  given  instance  is  an  inference  of  fact,  not  a  conclusion  of 

and    he    was    to    procure    and   pay    all  sue  in  respect  of  a  piracy  of  any  article 

musical  performers,  to  furnish  all  the  therein,   where   he  merely   proves   that 

musical    instruments,   to   provide,   lead,  the  author  of  the  article  has  been  paid 

and  perform  overtures,  entr'acte  music,  for  his  services). 

and  all  the  music  incidental  to  the  dra-       2In  Sioeet  v.  Beriming    (1855)    16  C. 

matic  performances,  and  they  might  he  B.  459   (defendant  sued  for  pirating  the 

either  original  compositions  of  the  plain-  headnotes  in  the  Jurist  Reports),  Jervis, 

tiff,  or  be  selected  from  the  works  of  Ch.  J.,  laid  down  the  law  as  follows: 

other    composers.       Certain    incidental  "Where  the  proprietors  of  a  periodical 

music    composed    in    pursuance    of   this  employ   a  gentleman  to  write   a  given 

engagement   was   held   to   have  become  article,  or  a  series  of  articles  or  reports, 

part  and  parcel  of  the  play  to  which  it  expressly  for  the  purpose  of  publication 

was  accessory.     In  his  work  on  Copy-  therein,  of  necessity  it  is  implied  that 

right,  4th  ed.  p.  109,  Mr.  Copinger  ex-  the  copyright  of  the  articles  so  expressly 

presses    the    opinion    that   the    decision  written   for   such   periodical,   and   paid 

was  erroneous,  in  view  of  the  facts.  for   by  the  proprietors   and   publishers 

1  Trade    Auxiliary    Co.    v.    Jackson  thereof,  shall  be  the  property  of  such 

(1887)   4  Times  L.  R.  130.  proprietors   and   publishers;    otherwise, 

i^Lamb  v.  Evans    [1893]    1   Ch.   218,  it  might  be  that  the  author  might,  the 

per  Lindley,  L.  J.  p.  225,  62  L.  J.  Ch.  day  after  his  article  has  been  published 

N.  S.  404,  2  Reports,  189,  68  L.  T.  N.  S.  by  the  persons  for  whom  he  contracted 

131,  41  Week.  Rep.  405 i^Trade  Auaciliary  to  write  it,  republish  it  in  a  separate 

Go.  V.  Jackson    (1887)*  4  Times  L.  R.  form   or   in   another   serial,   and   there 

130;   Walter  v.  Eowe   (1881)    L.  R.  17  would  be  no  correspondent  benefit  to  the 

Ch.  Div.  708,  50  L.  J.  Ch.  N.  S.  621,  44  original  publishers  for  the  payment  they 

L.  T.  N.  S.  727,  29  Week.  Rep.  776  (pro-  had  made."     (p.  480.)     Maule,  J.,  was 

prietor  of  a  newspaper  not  entitled  to  of  opinion  that,  "where  a  man  employ* 
M.  &  S.  Vol.  v.— 399. 
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law,  and  its  rationale  is  simply  that,  as  an  employer  cannot  ade- 
quately protect  his  interests  in  the  entire  publication,  unless  he  own» 

another   to   write   an   article,   or   to   do  employed  to  assist  him  in  the  compila- 

anything  else  for  him,  unless  there  is  tion    of   it,    have    in   himself    whatever 

something  in  the   surrounding  circum-  property  the  law  will  give  him  in  that 

stances  or  in  the  course  of  dealing  be-  book.     That   is  the  inference   I   should 

tween  the  parties  to  require  a  different  certainly  draw." 

construction,  in  the  absence  of  a  special  In  Lawrence  v.  Aflalo  [1904]  A.  C. 
agreement  to  the  contrary,  it  is  to  be  17,  1  B.  R.  C.  314,  reversing  [1903]  1 
understood  that  the  writing  or  other  Ch.  (C.  A.)  318,  72  L.  J.  Ch.  N.  S.  107, 
thing  is  produced  upon  the  terms  that  51  Week.  Rep.  360,  87  L.  T.  N.  S.  605, 
the  copyright  therein  shall  belong  to  19  Times  L.  R.  133,  which  affirmed 
the  employer,— subject,  of  course,  to  the  [1902]  1  Ch.  264,  70  L.  J.  Ch.  N.  S. 
limitation  pointed  out  in  the  18th  sec-  797,  50  Week.  Rep.  24,  85  L.  T.  N.  S. 
tion  of  the  act."  342,  17  Times  L.  R.  729  (publisher  of 
In  Lamb  v.  Evans  [1893]  1  Ch.  218,  expensive  encyclopaedia  of  sport,  held 
reversing  [1892]  3  Ch.  462  (proprietor  to  be  entitled  to  the  copyright  of  articles 
of  trades  directory  consisting  of  adver-  written  for  it  by  the  editor  and  by  other 
tisements  furnished  by  tradesmen  and  persons  employed  by  the  editor).  Lord 
classified  under  headings  denoting  the  Davey,  after  briefly  stating  the  evidence, 
different  trades,  which  headings  were  said:  "Those  are  all  the  material  facts, 
composed  by  the  plaintiff,  the  registered  of  the  case;  and  I  have  to  ask  myself 
proprietor,  or  by  persons  paid  by  him  what  is  the  inference  that  I  draw  from 
to  compose  them, — held  to  have  a  copy-  those  facts.  That,  I  repeat,  is  a  matter 
right  in  all  the  headings,  and,  semble,  of  fact,  and  not  a  matter  of  law.  No 
in  the  mass  of  advertisements,  as  ar-  doubt  one  may  gain  some  assistance 
ranged),  Lindley,  L.  J.,  said:  "In  draw-  from  the  way  in  which  a  similar  set  of 
ing  the  inference,  regard  must  be  had  facts  has  been  regarded  in  other  cases; 
to  the  nature  of  tlie  articles,  which  are  but  after  all,  where  it  is  a  question  of 
here  merely  the  headings  to  groups  of  fact,  each  case  must  stand  upon  its  own 
advertisements,  with  translations,  and  merits.  My  Lords,  if  I  were  to  express 
the  view  expressed  by  Mr.  Justice  Maule  my  opinion  as  a  jurjnnan  upon  the  facts 
in  Sv>eet  v.  Benning  (1855)  16  C.  B.  1  have  mentioned,  I  should  say  that  it 
484,  24  L.  J.  C.  P.  N.  S.  175,  1  Jur.  was  one  of  the  terms  on  which  these 
N.  S.  543,  3  Week.  Rep.  519,  may  be  gentlemen  were  employed  to  write  ar- 
very  safely  acted  upon,  viz.,  that  prima  tides  for  the  encyclopaedia,  that  the 
facie,  at  all  events,  you  will  infer,  in  copyright  should  belong  to  the  pro- 
the  absence  of  evidence  to  the  contrary,  prietor;  and  I  say  so  for  this  reason, 
from  the  fact  of  employment  and  pay-  The  encyclopaedia  was  to  be  his  prop- 
ment,  that  one  of  the  terms  was  that  erty,  it  was  to  be  his  book,  he  was  to 
the  copyright  should  belong  to  the  em-  enjoy  the  benefit  and  receive  the  profit 
ployer.  That  is  not  a  necessary  in-  to  be  derived  from  its  publication;  and 
ference;  but  in  a  case  of  this  sort,  where  therefore  I  should  assume  that,  iri 
any  other  inference  would  be  unbusiness-  buying  the  articles  written  by  these 
like,  I  should  not  hesitate  myself  to  gentlemen,  the  inference  is  that  both 
draw  that  inference.  Having  regard  to  parties  intended  that  the  proprietor 
the  employment  and  payment  and  the  should  have  the  right  that  was  neces- 
kind  of  work  which  one  party  was  doing  sary  for  him  adequately  to  protect  the 
for  the  other,  I  draw  the  inference  of  property  which  he  had  purchased,  and 
fact  that  the  work  was  done  upon  the  the  enterprise  for  the  purpose  of  which 
terms  that  the  copyright  in  these  head-  these  articles  were  intended  to  be  used." 
ings,  which  are  of  no  use  to  anybody  Lord  Halsbury  observed:  "I  can  enter- 
but  the  plaintiff,  should  be  '  his."  tain  no  doubt  that  this,  like  a  great 
"What,"  said  Kay,  L.  J.,  "is  the  fair  many  other  things  in  law,  is  one  of 
inference  from  the  facts  of  the  case?  those  inferences  which  you  are  entitled 
Surely  the  inference  is  that  the  man  to  draw,  but  for  which  you  can  lay  down 
who  is  to  go  to  the  expense  of  printing  no  abstract  rule."  In  this  case  the 
and  publishing  this  book  will,  as  be-  House  of  Lords  declined  to  adopt  the 
tween  him  and  the  agents  he  may  have  view  of  Romer  and  Stirling,  L.  JJ.,  to 
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the  copyright  in  the  various  parts,  it  is  only  reasonable  to  assume 
that  the  arrangement  contemplated  by  him,  as  an  ordinarily  prudent 
business  man,  was  one  which  would  afford  that  protection.^ 

The  proprietor  of  an  encyclopaedia,  who  employs  a  person  to  write 
an  article  for  publication  therein,  cannot,  without  the  writer's  con- 
sent, publish  the  article  in  a  separate  form,  or  otherwise  than  in  the 
encyclopaedia,  unless  the  article  was  written  on  the  terms  that  the 
■copyright  therein  should  belong  to  the  proprietor  of  the  encyclopaedia 
for  all  purposes.  This  rule  holds  although  no  special  agreement  has 
been  entered  into  with  respect  to  the  reservation  of  any  right  of 
publication  by  the  plaintiff.  The  copyright  being  in  the  author 
«xcept  so  far  as  he  may  have  parted  with  it,  no  express  reservation 
is  necessary  to  constitute  a  right  in  him.* 

In  this  section  there  is  an  express  provision  that  an  employer  who 
Tinder  the  terms  of  the  contract  becomes  the  proprietor  of  the  copy- 
right in  the  work  of  the  employee  shall  not  publish  that  work  in  a 
separate  form  without  the  consent  of  the  employee  or  his  assignees. 
Whether  there  has  been,  or  is  about  to  be,  a  separate  publication,  is  a 
■question  to  be  determined  from  the  evidence.^ 

■the  effect  that  the  mere  circumstance  of  Lindley,  L.  J.,  in  Lami  v.  Evans,  as 
that  the  writer  of  an  article  for  an  set  out  in  the  last  note. 
•encyclopjEdia  is  employed  and  paid  by  In  the  same  case  Bowen,  L.  J.,  used 
the  proprietor  of  the  encyclopsedia  is  the  following  words:  "From  what  are 
not  in  itself  sufficient  to  justify  the  in-  you  to  collect  the  terms?  You  may  col- 
ference,  either  in  law  or  in  fact,  that  lect  them  from  what  passed  between  the 
the  copyright  in  the  article  belongs  to  parties, — that  is  to  say,  between  the 
that  proprietor  under  §  18  of  the  act.  plaintiff  and  the  persons  whom  he  em- 
It  may  be  observed  that  the  general  ployed ;  but  you  may  also  collect  them 
principle  applied  in  these  cases  is  cs-  from  the  nature  of  the  business  itself; 
sentially  similar  to  that  which  was  pro-  and  it  seems  to  me  to  be  impossible,  as 
pounded  in  the  following  terms  by  Sir  a  matter  of  business,  to  suppose  that 
John  Leach  in  Barfield  v.  Nicholson  these  headings  were  composed  and  fur- 
(1824)  2  L.  J.  Ch.  90,  102:  "I  am  of  nished  to  the  plaintiff  upon  any  other 
opinion  that,  under  that  statute  [8  terms  than  that  he  was  to  have  the 
Anne,  chap.  19],  the  person  who  forms  copyright  in  them,  because  otherwise 
the  plan,  and  who  embarks  in  the  those  who  composed  them,  having  fur- 
speculation  of  a  work,  and  who  employs  nished  them  to  the  plaintiff,  might  them- 
\arious  persons  to  compose  different  selves  have  published  them  and  defeated 
parts  of  it  adapted  to  their  own  peculiar  his  object." 

acquirements,— that  he,  the  person  who  See  also  the  remarks  of  Lord  Davey, 

BO   forms   the   plan  and   scheme   of   the  and    Lord    Halsbury   as    quoted    in   the 

work,  and  pays  different  artists  of  his  preceding  note.    Compare  also  the  ratio 

own  'selection    who    upon    certain    con-  decidendi   in   Batton  v.   Kean,   §    2051, 

•ditions  contribute  to  it,  is  the  author  note  2   ante                         ^  ■«     /lo.o^ 

and  proprietor  of  the  work,  if  not  within  *  Bishop  of  Hereford  v.  Griffin  (]848) 

-the  literal   expression,   at   least  within  16   Sim.   190,   197,   17  L.  J.   Ch.  N.   S. 

the   equitable   meaning,   of   the   statute  210,  12  Jur.  255. 

of  Anne,  which,  being  a  remedial  law,  6  See  Mayhew  v.   MaxiceU    (I860)    1 

is  to  be  construed  liberally."  Johns.  &  H.  312,  3  L.  T.  N.  S.  460    8 

8  See  the  extract  from  the  judgment  Week.   Rep.    118,   where   Wood,   V.    C, 


6372  MASTER  AND  SERVANT.  [chap,  lxxxix. 

In  the  United  States  there  is  no  special  statutory  provision  con- 
cerning the  copyright  in  articles  first  published  in  encyclopaedias, 
magazines,  and  other  periodicals,  and  the  special  points  discussed  in 
the  English  cases  reviewed  in  this  section  cannot  arise. 

2054.  — notes  to  new  editions  of  books  previously  copyrighted  by 
the  employer. —  Title  to  the  notes  or  other  matter  prepared  for  a 
new  edition  of  a  book  previously  copyrighted  may,  in  certain  cases, 
be  acquired  by  the  proprietor  of  a  book  from  an  employee,  by  virtue 
of  the  contract  of  employment,  without  any  written  assignment ;  and 
when  so  acquired,  the  tenure  of  the  property  depends  upon  the  terms 
of  the  contract.  The  contract  cannot  be  held  to  operate  as  a  mere 
license,  where  it  is  to  the  effect  that  the  proprietor  of  the  book  shall 
take  the  exclusive  right  to  the  contributions  for  the  new  edition,  to- 
gether with  the  right  to  register  those  contributions  for  the  protec- 
tion of  the  property.  Under  such  an  arrangement  an  inchoate  right 
of  registration  passes  to  the  proprietor  of  the  book,  and  he  is  deemed 
to  register  it  for  the  protection  of  his  own  property  in  the  notes,  and 
in  trust  for  the  author  whenever  that  property  shall  be  determined.'' 
The  effect  of  such  a  contract,  however,  is  restricted  to  the  particular 
edition  or  editions  to  which  it  relates.  It  does  not  confer  upon  the 
proprietor  of  the  copyright  in  the  book  any  title,  legal  or  equitable, 
to  use  the  notes  in  a  later  edition  of  the  annotated  work,  without  the 
consent  of  the  author  of  the  notes.* 

granted  an  injunction  against  the  pub-  extent  of  the  gift,   and  subject  to  the 

lication.  trust  in  favor  of  the  donor,   as  neces- 

6  See  Drone,  Copyright,  p.  259.  sarily  implied  by  the  terms  of  the  ar- 

i  Latcrence  v.   Duna    (1869)    4   Cliflf.  rangement.     Sweet  v.   Bemrnng    (1855> 

1,  Fed.  Cas.  No.  8,335   (controversy  re-  16  C.  B.  480,  24  L.  J.  C.  P.  N.  S.  175, 

garding  ownership  of  copyright  was  be-  1   Jur.  N.   S.   543,   3   Week.  Rep.   519; 

tween  the  representative  of  a  court  re-  Mayhew  v.  Maxwell   (1860)    1  Johns.  & 

porter  and  the  editor  of  the  reports).  H.  315,  3  L.  T.  N.  S.  466,  8  Week.  Rep. 

Clifford,  J„  said:     "Speaking  of  the  first  118.     Delivery  was  made   as  the  work 

annotated    edition,   the   agreement   was  was   done;    and   the   proprietor   of   the 

distinct  that  the  contributions  were  to  book  needed  no  other  muniment  of  title 

be   furnished  without   charge,   and   the  than  what  was  acquired  when  the  agree- 

edition  of  1863  was  prepared  with  the  ment  was   executed.     .     .     .     Arrange- 

same     explicit    understanding    between  ments   of   the  kind,   it  is  believed,   are 

the  parties.    Although  the  services  were  frequently  made  between  the  proprietors 

gratuitous,    the    contributions    of    the  of  books  and  editors  employed  to  pre- 

complainant  became  the  property  of  the  pare    notes    or    other   improvements   to 

proprietor  of  the  book,  as  the  work  was  successive  editions;    and  it  is  not  per- 

done,  just  as  effectually  as  they  would  ceived  that  there  is  any  legal  difficulty 

if  the  complainant  had  been  paid  daily  in  upholding  such  a  contract  where,  as 

an  agreed  price  for  his  labor.    He  gave  in  this  case,  it  violates  the  rights  of  no 

the  contributions  to  the  proprietor  for  one,  and  is  entirely  consistent  with  the 

those  two  editions  of  the  work,  and  the  public  right." 
title   to   the    same   vested   in   the   pro-        2  Lavyrence  v.  Dana,  ubi  supra. 
prietor,  as  the  work  was  done,  to  the 
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2055.  — ^literary  work  done   in  connection  with   ofla.cial   duties. — 

There  is  authority  for  the  doctrine  that  some  at  least  of  the  produc- 
tions which  fall  within  the  purview  of  the  copyright  acts  cannot  be 
registered  by  a  person  who  gathered  the  materials  at  the  cost  of  the- 
government  while  he  was  in  the  service  of  the  state.  ^  This  doctrine 
certainly  holds  where  the  employee  has  expressly  agreed  that  his 
productions  are  to  be  the  exclusive  property  of  the  government.^ 

It  has  been  held,  however,  that,  in  the  absence  of  a  special  agree- 
ment to  that  effect,  a  college  or  similar  institution  is  not  entitled  to 
the  results  of  the  literary  labor  of  one  of  its  professors,  prepared  by 
him  for  publication,  although  its  preparation  was  incidental  to  his 
duty  as  professor,  and  was  aided  by  the  facilities  available  to  him 
in  his  professional  capacity.* 

2056.  Bights  of  parties  as  affected  by  the  fiduciary  obligations  of  the 
employee. —  In  one  case  an  application  by  the  manager  of  one  theater 
for  an  injunction  to  restrain  the  manager  of  another  from  putting 
on  the  stage  a  piece  which  was  still  in  manuscript  was  granted  on 
the  ground  that  he  had  obtained  certain  material  additions  to  the 
words  through  a  breach  of  confidence  on  the  part  of  an  actor  in  the 

1  On  the  ground  that  all  the  results  sketches  and  drawings,  had  been,  by  the 
of  such  labor  belongs  to  the  state,  the  order  of  Congress,  published  for  distri- 
publication     of     a    map     made     by     a  bution.     Heine  v.   Appleton    (1857)    4 
draughtsman  was   enjoined  in  Com.  v.  Blatchf.  125,  Fed.  Cas.  No.  6,324. 
Desilver  (1858)  3  Phila.  31.  3  In  Peters  v.  Borst  (1889)  24  Abb.  N. 

In  Utile  V.  Gould  (1852)  2  Blatchf.  C.  1,  9  N.  Y.  Supp.  789,  a  case  involving 
362,  Fed.  Cas.  No.  8,395,  a  person  en-  a  controversy  between  the  director  of 
gaged  by  the  state  to  report  the  de-  an  observatory  and  his  assistant  as  to 
cisions  of  a  court  was  held  to  be  the  the  ownership  of  a  manuscript  "Star 
"author"  of  the  volumes  containing  the  Catalogue,"  upon  which  both  had  la- 
reports  of  such  decisions,  within  the  bored,  it  was  shown  that  the  director 
meaning  of  the  copyright  law,  but  it  conceived  the  plan,  selected  the  material 
was  held  that  under  the  terms  of  the  and  made  the  discriminations  necessary, 
contract  of  employment  the  copyright  and  that  to  him  the  correctness  of  the 
was  vested  in  the  secretary  of  state  in  work  was  due;  while  the  executive 
trust  for  the  state.  ability  in  working  out  the  plan  was  that 

2  Such  an  agreement  was  made  by  an  of  the  assistant.  After  the  work  had 
artist  with  regard  to  such  sketches  and  made  much  progress  the  assistant  car- 
drawings  as  he  might  make  while  ac-  ried  on  the  preparation  of  manuscript 
companying  an  expedition  fitted  out  by  away  from  the  observatory,  and  to  an 
the  United  States  government,  and  re-  extent  which  he  concealed  from  his  prin- 
ceiving  pay  in  the  capacity  of  a  master's  cipal,  and  finally  claimed  the  whole  as 
mate.  He  was  held  not  to  be  entitled  his  property.  Held,  that  those  parts 
to  take  out  a  copyright  in  certain  which  were  prepared  by  or  under  the 
sketches  and  drawings  which  were,  on  supervision  of  the  principal,  or  which 
his  return,  incorporated,  with  his  assent,  were  chiefly  made  up  by  copying  from 
in  a  report  of  the  expedition,  the  evl-  them,  belonged  to  the  principal,  and  he 
dence  showing  that  a  large  number  of  was  entitled  to  recover  possession  of 
copies  of  the  report,  containing  prints  them  from  the  assistant. 

and     engravings      made      from     those 
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employ  of  the  plaintiff.*  The  court  said :  "The  written  additions  to 
the  former  manuscript  were  not  independent  literary  productions, 
but  accessions  whose  proprietorship  was  incidental  to  that  of  the 
principal  composition.  Had  this  been  otherwise,  their  literary  pro- 
prietorship would  have  been  in  the  complainant,  and  not  in  the 
actor  who  conceived  and  suggested  them  when  he  was  in  her  service, 
assisting  her  in  adapting  the  drama  to  its  intended  first  performance. 
His  relation  to  her,  as  his  employer,  precluded  him  from  acquiring, 
under  such  circumstances,  an  independent  interest  of  his  own  in 
such  products  of  his  mental  exertion  in  her  service."  But  in  an- 
other case  in  which  the  same  play  was  involved,  it  was  laid  down 
that  there  is  no  legal  reason  why  actors  employed  to  commit  to 
memory  the  various  parts  of  a  play  still  in  manuscript  should  not 
repeat  what  they  have  learned,  before  different  audiences  and  in 
different  places." 

In  a  contract  of  employment  for  the  purpose  of  making  a  certain 
number  of  copies  of  a  picture  belonging  to  the  employer,  there  is  a 
stipulation  implied  that  the  employee  shall  not  make  any  additional 
copies  for  himself.  If  he  does  so,  he  vnll  be  liable  to  an  action  for 
damages,^  and  may  be  enjoined  from  selling  the  additional  copies 
in  competition  with  his  employer.* 

iKeene    v.    Wheatley    (1860;    U.    S.  *  Timk  v.   Priester    (1887)    L.   R.   19 

C.  C.  E.  D.)  4  Phila.  157,  Fed.  Caa.  No.  Q.  B.  Div.   (C.  A.)   639.     Lindley,  L.  J., 

7,644.  said:     "Such  conduct  on  his  part  is  a 

z  Keene  v.  Kvrnball    (1860)    16  Gray,  gross   breach   of   contract   and   a  gross 

545,  77  Am.  Dec.  426.  breach  of  faith,  and,  in  my  judgment, 

3  So   laid  down  in   Murray  v.  Heath  clearly  entitles  the  plaintiffs  to  an  in- 

(1831)    1  Barn.  &  Ad.  804,  9  L.  J.  K.  junction,  whether  they  have  a  copyright 

B.   Ill,   where,  however,  the  point  ac-  in  the  picture  or  not." 

tually  decided  was  that  neither  the  tm-  As  to  the  doctrine  that  an  injunction 

ployee  nor  his  assignee  in  bankruptcy  may  be  granted  to  restrain  the  making 

were  liable  under  the  statute,  17  Geo.  of  prints  from  a  photographic  negative 

III.  chap.  57,  to  an  action  for  having  which  the  defendants  had  been  employed 

disposed  of  pirated  prints  without  the  by  the  plaintiffs  to  take,  see  Pollard  v. 

consent  of  the  proprietor,  inasmuch  as  Photographic  Co.    (1888)    L.  R.  40  Oh. 

that  statute  applied  to  impressions  of  Div.  345,  58  L.  J.  Ch.  N.  S.  251,  60  L. 

engravings  pirated  from  other  engrav-  T.  N.  S.  418,  37  Week.  Rep.  266. 
ings,  and  not  to  prints  taken  from  a 
lawful  piste. 


